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ST7FBBME  CX3UBT— Flnt  Department. 

Oeoaral  Term  JxuHeet. 
OHABLBS  H.  VAN  BRUNT,  Pbssidihs  Jvmam, 

ABBOOIATB  JUBTIOU. 

GHABLES  DANIEL&  OEORGE  L.  INQRAHAIL* 

JiutweB  of  the  First  District. 

0HARLB8  H.  VAN  BRXnTT.      aEORGE  P.  ANDREWa 
GEOROE  L.  INGRAHAM.'  EDWARD  PATTERSON. 

GEORGE  0.  BARRETT.  MORGAN  J.  O'BRIEN. 

ABRAHAM  R.  LAWRENCE.       CHARLES  H.  TRUAZ.' 
MILES  BEACH.* 

Second  Department. 

QeneraL  Term  Justices.  ^ 

JOSEPH  V.  BARNARD,  PitBsioise  Jvmoa 

ABSOOIATB  JCBTICB8. 

JAOESON  O.  DYKMAN.  CALVIN  E.  PRATT. 

Justices  of  the  Secoiid  District. 

JOSEPH  F.  BARNARD.  EDGAR  M.  OULLEN. 

JACKSON  O.  DTKMAN.  CHARLES  F.  BROWN.« 

CALVIN  E.  PRATT.  WILLARD  BARTLETT. 

'Appointed  to  sncoeed  Hon.  John  R.  Bbadt,  who  died  March  16, 1891. 

■One  of  the  judKoa  of  the  Buperior  court  of  the  city  of  New  Tork  desigBAted  hj  th« 

fovemor  to  hold  drcnit  court  and  special  terms  of  the  supreme  court  in  tiie  dtj  of  Ntw 
'ork. 

*One  of  the  judges  of  the  ooart  of  oommoa  pleas,  designated  as  abora. 
'Appointed  to  second  division  of  tlie  court  of  appeals. 
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OHARLBS  O.  TAPPAN.  JUDSON  B.  LANDON. 
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Oeneral  Term  Jutticee, 
OBORGE  A.  HARDIN.  Pbebiduto  JusTioa 

AwoouTB  JcnicnM. 
OBLORA  B.  MARTIN.  MILTON  B.  MBRWIN. 


JuOices  of  the  Mfih  DiOriet. 

MILTON  H.  MBRWIN.  IRVING  G.  VANN.« 

JOHN  a  CHURCHILL.  GEORGE  N.  EENNBDT. 
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DAVID  L.  FOLLETT.i  CHARLES  E.  PARKBB. 

OBLORA  B.  MARTIN.  GERRIT  A  FORBB& 

WALTBR  LLOYD  SMITH. 

>  Appointed  to  second  division  of  the  oonrt  of  appeals. 
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8UFJUSMB  OOUBT — Oontliiued. 
Fifth  Department. 

General  Term  Jutticea. 
CfiARLBS  C.  DWiaST.  PBXsibnr*  JwnoB 
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Jtuticea  qf  the  Seventh  District. 

0HABLE8  C  DWIGHT.       GEORGE  B.  BRADLBT.* 
FRANCIS  A.  MAOOMBBR    WILLIAM  H.  ADAM& 
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Jvsticea  tf  the  EighA  Dietria. 

CBUIRLES  DANIELa  THOMAS  CORLETT.* 

ALBERT  HAIGHT.*  HENRT  A.  CHILDa 

LORAN  L.  LEWIS  JOHN  B.  LAMBERT. 


COMMON  FLEAS  OF  JSTEW  YOBK  OITT  AND  00T7BTT. 

JOSEPH  F.  DALY,  Chief  Judge. 
MILES  BEACH.  HENRY  W.  BOOESTAVXB. 

HENRT  W.  ALLEN.  HENRY  BISCHOFF.  Jb. 

ROGER  A.  PRYOR 


SUPBBIOB  C0X7BT  OF  THE  GETY  OF  NEW  YOBX. 

JOHN  SEDGWICK,  Chzbf  Judgk. 
JOHN  J.  FREEDMAN.  P.  HENRY  DUQRa 

CHARLES  H.  TRUAZ.  DAVID  McADAM. 

HENRY  A.  GILDERSLEEVB.* 


dTY  C0T7BT  OF  NEW  YOBK. 

SIMON  M.  EHRLICH,  Chikp  Jubtxcb. 
HENRY  P.  McGOWN.  JAMES  M.  FITZSIMONa 

ROBERT  A.  VAN  WYCK.         JOHN  H.  MCCARTHY. 

JOa  E.  NEWBURGHER. 

•Dtod  April,  1891. 

*  Appointed  to  aecond  dlTision  of  the  court  of  appeals. 

'Appointed  to  succeed  Hon.  Oeorob  L.  Tsoraxau. 
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ATTGUSTUS  VAN  WTOE.  WILLIAM  J.  OSBOBinL 


SI7FERI0B  COT7BT  OF  BUFFALO. 

CHARLES  BBOKWITH,  Chxbv  Judob. 
BOBBRT  a  TITU&  EDWARD  W.  HATCH. 
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Yan  Oamp  «.  FowLEB  et  at. 
ISuprune  Oouirt,  Otneral  Term,  Fourth  Department.    Fabrnary,  180L) 

1.  Wills— Cokstbuotion—Vbstbd  Lbo^ct. 

Testator  deviaed  his  estate  to  his  executor,  In  tmst  to  par  the  Income  to  his  widow 
for  life,  or  nntU  her  remarriage,  for  the  support  of  hereeu  and  testator's  son ;  and 
provided  that,  "from  and  immediately  after  the  decease  of  my  said  wife,  unless 
■neh  decease  shall  occur  before  my  said  son  arrives  at  the  full  age  of  21  years,  and 
In  such  case  when  he,  my  said  son,  shall  arrive  at  such  age  of  majority,  I  give,  be- 
queath, and  devise  all  that  shall  then  remain  of  said  trust-estate,  and  the  uses  and 
profits  thereof,  unto  my  said  son  W.,  his  heirs  and  assigns,  forever. "  Held,  that 
the  interest  of  testator's  son  vested  at  testator's  death,  and  on  the  son's  death,  be- 
fore reaching  the  age  of  21  years,  passed  to  his  next  of  kin. 

a.  Rbfubal  or  BzjicuTOR  to  Bui— Rights  op  Benbpiciabt. 

Where  an  executor  refuses  to  bring  an  action  for  the  heneflt  of  the  estate.  It  la  ia 
the  discretion  of  the  court  to  allow  the  beneficiary  to  sue. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  James  Van  Camp,  for  himself  and  all  other  legatees,  ander  the  IsBt 
will  and  testament  of  Ann  Jenuette  Van  Camp,  deceased,  against  Albert  Fow- 
ler, as  execntor,  etc.,  of  Oliver  H.  Ferry,  deceased,  and  others,  for  the  construc- 
tion of  the  will  of  Oliver  H.  Perry,  who  died  at  Truxton,  Cortland  county,  N. 
Y.,  on  the  24th  January,  1864,  leaving  real  and  personal  estate,  and  leaving  a 
widow,  Ann  Jennette  Perry,  and  as  his  sole  heir  and  next  of  kin  a  son,  Wal- 
ter T.  Perry,  then  about  three  years  old.  In  his  will,  after  providing  for 
debts  and  funeral  expenses,  he  gave  and  devised  "all  the  rest,  residue,  and  re- 
mainder of  both  my  real  and  personal  estates  unto  Albert  Fowler,  my  execu- 
tor hereinafter  named  and  appointed,  in  trust  for  and  during  tlie  natural  life- 
time of  my  wife,  Ann  Jennette  Perry,  for  the  uses  and  purposes  hereinafter 
specified;"  and  he  then  provided  that  his  executor  should  pay  annually  to 
his  wife,  as  long  as  she  remained  bis  widow,  the  clear  uses,  profits,  and  in- 
crease of  the  trust-estates,  for  the  support  and  maintenance  of  herself  and  his 
son,  and,  in  case  that  was  not  sufiScient  for  that  purpose,  then  he  directed  his 
executor  to  make  up  the  deficiency  out  of  the  trust-estate.  In  case  bis  wife 
remarried,  he  directed  his  executor,  during  the  minority  of  the  son,  to  pay  an- 
nually to  his  wife  out  of  the  trust-estates,  or  the  uses  and  profits  thereof,  suffi- 
cient to  provide  for  the  support  and  maintenance  of  the  son.  In  case  his  wife, 
after  her  remarriage,  should  not  have  any  other  legal  source  from  which  to 
derive  a  comfortable  support,  he  directed  his  executor  to  pay  to  her  from  time 
to  time,  out  of  the  trust^estates,  or  the  uses  and  profits  thereof,  sufficient  to 
supply  such  deficiencies.  In  case  bis  wife  died  before  his  son  arrived  at  21, 
v.l3N.Y.s.no.l — 1 
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he  directed  his  executor  to  provide  for  his  support  and  maintenance  during 
minority.  Then  came  the  following  provision:  "And  from  and  immediately 
after  the  decease  of  my  said  wife,  unless  such  decease  shall  occur  before  my 
said  son  arrives  at  the  full  age  of  twanty-ane  years,  and  in  such  case  when  he, 
my  said  son,  shall  arrive  at  such  age  of  majority,  I  give,  bequeath,  and  devise 
all  that  shall  then  remain  of  said  trust-estates,  and  the  uses  and  profits  thereof, 
unto  my  said  son,  Walter  T.  Ferry,  his  heirs  and  assigas,  forever;  and  I  fur- 
ther order  that  my-said  wife.receive  tli«  paymeots  berernkeforo  ortiered  to  be 
made  to  her  in  lieu  of  dower."  He  then. appointad.AJbect  Fowier^sole'execu- 
tor,  giving  him  full  power  to  lell  and  convey  any  of  the  real  estate,  at  such 
time  or  times,  and  in  such  manner,  as  to  him  should  seem  best.  The  will 
was  duly  proved  on  February  5,  1864,  and  letters  testamentary  issued  to  the 
defendant  Albert  Fowler.  Jle .afterwards  sold  and  converted  the  real  and 
personal  estate  into  money.  Prior  to  August  .22, '1866,  the  widow  married 
the  plaintiff,  James  Van  Camp.  On  22d  August,  1S66,  the  son,  Walter  T. 
Perry,  died,  leaving  his  mother,  Mrs.  Van  Camp,  bis  only  heir  and  next 
of  kin.  She  took  out  letters  of  administration  on  his  estate  on  the  14th  Octo- 
ber, 1867.  Soon  after  this,  Mrs.  Yaii  Camp  brought  an  action  in  the  supreme 
court  in  her  own  name  as  plaintiff,  against  Albert  Fowler  as  executor,  setting 
forth  in  her  complaint  the  foregoing  facts,  and  that.lhe  executor  had  in  his 
hands  about  $3>000,and  she  alleged  that  tlie  executor  bad  no.right  to  the  pos- 
session of  this,  but  that  upon  the  death  of  Walter  T.  Perry  the  estate  passed  to 
her  as  his  heir  at  law  and  personal  representative,  and  that  Jhe  rs  such  was  en- 
titled to  the  same.  She  also  alleged  that  she  had  no  other  I^gal  source  of  sup* 
port,  and  that  the  -executor  bad  neglected  to  provide  for  her.  Site  asked  ior 
an  accounting,  and  for  a  construction  of  the  will,  to  the  end  that  it  might  be 
determined  what  were  the  rights  of  herself  and  of  the  executor,  and  that  the 
executor  be  adjudged  to  pay  her  tbe.am<3unt  of  the  eatate,.or  such  ()art. thereof 
as  she  might  be  adjudged  to  be  entitled  'to,  annually  or  otberwiae.  The  de- 
fendant therein  put  in  a  general  denial.  The  case  was  tried  at  special  term, 
February,  1868,  and  the  decision,  after  fixing  the  amount  in  the  defendant's 
hands,  decreed  that  the  plaintiff  therein  was  legally  entitled  to  be  paid  the  ac- 
cumulations of  interest  on  the  balance  of  the  fund  as  the  same  become  due, 
and  to  have  the  principal  applied  to'ber  comfortable  support  whenever  she 
should  be  nnable  to  derive  such  support  from  any  other  legal  sonree,  and  di- 
rected the  defendant  toeafely  invest  the  fund,  and  pay  the  interest  to  the 
plaintiff,  and  under  the  order  of  the  court  apply  the  principal  Whenever  nec- 
essary. It  w«s  not  decided  as  to  who  was  the  owner  Of  the  balance  of  the 
fund.  After  thifi,  and  down  to  the  time  of  her  death,  on  March  28, 1889,  Mrs. 
Van  Oamp  received  from  the  executor  the  intewst  on  the  fund.  The  «xecutor 
now  has  in  his  bands  62,711.63,  besides  some  interest.  Mrs.  Ysn  Oamp  left  a 
will,  which  was  proved  on  8d  June,  1889,  and  letters  testamentary  issued  to  the 
defendant  Levi  Fowler.  In  this  will  the  plaintiff  is  given  a  legacy  of  ®1,000, 
and  is  also  residuary  legatee  of  the  personal  -estate.  Mrs.  Van  Camp  left  no 
property  except  her  interest  as  heir  at  law  and  next  of  kin  of  Walter  T.  Perry 
in  the  estate  of  Oliver  H.  Perry.  Upon  application  of  the  plaintiff,  the  defend- 
ant Levi  Fowler,  as  executor  of  Mrs.  Van  Camp,  declined  to  bring  an  action 
for  the  construction  of  the  -will  of  Oliver  H.  Perry,  and  the  defendant  Albert 
Fowler,  as  executor,  etc.,  also  declined.  Thereupon  tlie  plaintiff' brought  the 
action.  The  defendants,  other  than  Levi  Fowler  and  Albert  Fowler,  are  the 
present  heirs  and  next  of  kin  of  Oliver  H.  Perry,  being  his  brotheiB  and  sis- 
ters, or  their  representatives,  and  they  claim  to  be  entitled  to  the  fund  in  con- 
troversy. Upon  the  trial  it  was  decided  that,  under  the  will  of  Oliver  H. 
Perry,  no  estate  in  the  fund  and  no  legacy  vested  in  Walter  T.  Perry  during  his 
minority  and  the  life-time  of  the  widow,  and  that  during  such  minority  the 
whole  of  the  estate  was  in  the  trustee,  and  that  Walter  T.  had  no  vested  estate 
therein;  ttntt  upon  the  death  of  Walter  T.  before  attaining  his  majority,  and 
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upon  the  death  of  Mrs.  Van  Camp,  the  fund  belonged  to  and  was  still  vested 
in  the  estate  of  Oliver  H.  Perry  as  undisposed  of,  and  not  bequeathed  under 
bis  will;  that  the  fund  now  in  the  hands  of  .the  executoi;,  the  defendant  Albert 
Fowler,  is  to  be  distributed  among  tlie  defendants  as  next  of  kin  of  Oliver  H. 
Ferry,  as  property  undisposed  of  by  tlie  will;  that  the  Judgment  in  the  action 
brought  by  Mrs.  Van  Camp  is  not  a  bar  to  this  action,  and  the  plaintiff  is 
not  bound  thereby;  that  the  complaint  be  dismissed,  with  costs.  The  plain- 
tiff i^pesls  from  the  judgment,  except  as  to  tlie  provision  in  regard  to  the 
Judgment  in  the  artion  brought  by  Mrs.  Van  Camp. 

Argued  before  Habdin,  P.  J.,  and  Martin  and  ilERvnu.JJJ. 

Wm.  M.  Ross,  for  appellant.    Lewis  &  Wilson,  for  responderits. 

Mbrwin,  J.  It  was  apparently  assumed  by  both  parties  at  the  trial,  and 
is  here,  that  if  the  legacy  or  devise  to  Walter  T.  Perry  vested,  so  that  upon 
bis  death  it  went  to  bis  heirs  or  TepiesenUttivcB,  then  the  estate  of  Mrs.  Van 
Camp Tqnrpsented  by  her  exeoutor,  the  defendant  .Levi  Fowlei,  would  be  en- 
titled to  tlie  fund.  The  .controversy  was  between  the  rspreaentatives  of.the 
estate  of  Mrs.  Van  Camp  holding  the  vested  rights,  if  any,  of  Walter  T.  Perry, 
upon  the  one  hand,  and  the  defendants,  the  present  heirs  ^and  -next  of  kin  of 
Oliver  H.  Perry,  upon  the  other.  The  claim  uf  the  plaintiff  Is'thKtthe'bequest 
and  devise  to  Walter  T.Perry  passed  an  interest  that>ve8ted.at.the.timeuf  the 
death  of  the  testator.  We  think  that  thisposltion  is  sustained  by  authority. 
There  is  here  a  direct  gift  to  Walter  T.  Perry,  his  heirs  and  assigns,  and  it  is 
within  the  rule  laid  down  In  Re  Mohan,  98  N.  Y.  376.  that,  if  there  be  a  di- 
rect gift  to  kgatees,  a  direction  for  payment  at  .the  happening  of  a-.certain 
event  should  not  prevent  its  vesting,  and  therefore' the  personal  Tepresenta- 
tives  of  a  legatee,  dying  before  tlie  event  bapuened,  shdllbeentltled  to  receive 
it  when  payable.  In  that  case,  as  also  in  Qoebel  v.  Wolf.lim.  Y.  405,  21 
K.  £.  Bep.  886,  there  was  an  intervening  trust  for  the  suppoctof  .the  widow 
and  of  children  until  majority.  This  did  not  prevent  the  vesting.  (Che  use 
of  the  expression,  "when  he.  my  said  son,  shallarriveatsuchage  of  majority," 
did  not  prevent  the  vesting.  1  Jarm.  Wills  (5th  Jld.)  S06;  4.-£lent,  Comm. 
232.  -Nor  did  the  'expression,  "from  and  after  the  decease  of  my  said 
wife."  Livingston s^.^ereem,  52  ^\  Y.  118;  Beddl  y.0v4fon,22  Maa,  396. 
The  bequest  was  residuary.  The  circumstance  that  .the  prineipal  might  be 
reduoed'in  the  operation  ofi  the  trust  does  .not  change  the  result.  Mitchell  t. 
Knapp,  8  N.  Y.  Supp.  40,  and  cases  there  referred  to.  But  suppose,  as  is 
claimed  by-defendants,  the  gift  did  not  vest,  butpassed  as.undi^poaeid  of,prop- 
erty»it  would  not  go  to  the  defendants,  the  present  so-called  heirs  and  next  of 
kin.  It  would  gotoand  vesbinthe  heir  and  nextof.kin,  according  to  thesitua- 
tion  at  the  time  of  the  death  of  the  testator.  Rose  v.  Clark,  8  Paige,  574; 
2  WiIUam8,<£x'rs,i(6th  Amer..£d.)  1591,  note.  The  fact  that  the  distributee 
died  before  .the  time  of  distrlliution  would  uotaffect  the  rights  of  his  repre- 
sentatives. Itifollows  that  the  heirs  or  representatives  of  Walter  T.  Perry 
are  entitled  to  the  fund.  CBut  it  is  urged  by  the  defendants  that  the  plaintiff 
is  not  in  a  position  to  maintain  this  action.  The  court  below  passed  upon 
tlie  merito,  and  did  not.  in  terms- consider  this  question.  The  claim  of  the  de- 
fendants is  that,  if. any  one  could  bring  the  action,  .it  must  be  the  personal 
representative  of  Mrs.  Van  Camip.  Still  her. executor,  refused  to  brii^  it,  and 
in  such  a  case  the  bsneliciary  has  a  right,  somewhat  within  the  discretion  of 
the  court,  to  bring  an  action  for  the  benefit  of.the  estate.  .This  discretion,  so 
far  as.it  was  exercised  by  the. trial  court,  was  in. favor  of  the  mainteniince  of 
tile  aetion.  This  result  should  not  be  here  disturbed.  Assuming,  then,  the 
plaintiff  has  the  same  standing  that  the  executor  of  Mrs.  Van  Camp  would 
bttve,  Ute  loase  of  Wagtr  v.  Wager,  89  K.  Y.  .161,  166,  is  authority  for  the 
maintenance  of  the  action.  This  is  on  the  assnn^ption  that  .Mrs.  Yan  Camp 
•ucceeded  to  all  the  rights  of  her  son.    No  point  was  made  at  the  trinl,  anil  is 
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uot  here,  that  there  was  any  occasion  for  the  appointment  of  an  administrator 
de  bonis  non  of  the  estate  of  the  son  in  order  to  fully  vest  in  the  mother's 
estate  the  rights  of  the  son.  She  was  the  sole  beneflciary  of  his  estate.  The 
defendants  further  claim  that  the  judgment  obtained  by  Mrs.  Yan  Camp  in 
lti68  is  a  bar.  The  court  at  special  term  held  otherwise,  and  the  defendants 
did  not  appeal.  The  plaintiff  in  his  notice  of  appeal  expressly  excepted  that 
provision  in  the  judgment.  We  do  not  consider  that  question.  The  pendency 
of  proceedings  in  surrogate's  court  was  not  pleaded  as  a  defense,  and  is  not 
available  here  to  the  defendants.  It  follows  that  the  judgment  should  be  re- 
yersed.    Jadgment  reversed,  and  new  trial  ordered,  costa  to  abide  the  event. 

Habdim,  p.  J.,  and  Mabtim,  J.,  concar. 


Babbt  «.  GoviLLB  et  al. 

^Su/preme  Court,  Oeneral  Term,  Fourth  Department    Febraaiy,  1891.) 

1.  Cbattxl  H0BT01.0M — IitPBOYXintNT  or  MoBTO^OBD  Pbopbbtt — Bebtiom  of  Uobt- 

OAOOB. 

Plaintiff  assigned  to  defendants  a  two-third  interest  in  certain  patents,  and  de- 
fendants agreed  to  furnish  plaintiff  with  certain  funds  and  goods  so  long  as  the/ 
were  satisned  with  the  success  of  manufacturing  the  patented  articles.  The  agree- 
ment also  provided  that,  if  after  a  certain  time  defendants  became  satisfied  that  it 
would  not  be  profitable  to  them  to  continue  their  interest  and  obligations,  they 
might  terminate  the  agreement,  with  the  right,  however,  to  retain  their  interest 
as  security  for  whatever  plaintiff  might  owe  them.  While  this  agreement  was  in 
force  defendants  employed  plaintiff  to  perform  certain  services  in  regard  to  Im- 
proving the  patents.  Held,  in  an  action  to  compel  a  reassignment  of  the  patents, 
and  for  an  accounting,  after  defendants  had  terminated  the  agreement  pursuant  to 
the  provisions  thereof ,  that  plaintiff  was  entitled  to  the  value  of  the  services  ren- 
dered by  him  under  the  employment. 
I,  Appkait—Rbvibw— Weight  07  Evidbnob. 

Where  the  evidence  is  oonflicting,  the  finding  of  the  referee  will  not  be  disturbed 
on  appeaL 

Appeal  from  special  term,  Onondaga  county. 

Action  by  William  Barry  against  Orson  Covllle  and  another  to  compel 
the  defendants,  Coville  &  Morris,  to  reassign  to  plaintiff  certain  patents 
previously  assigned  to  them  by  plaintiff,  and  for  an  accounting;  it  being  a.\- 
leged  that  said  defendants  bad  received  royalties  to  a  large  amount,  and 
were  also  indebted  to  plaintiff  in  a  large  amount  for  services  performed  by 
him  in  connection  with  im])rovements.  The  plaintiff  also  claimed  to  recover 
any  balance  that  might  be  found  due  him.  The  action  was  brought  to  trial 
at  a  special  term,  December,  1888,  where  the  main  issue  was  as  to  whether 
an  assignment,  ab.solute  in  form  and  made  the  13th  April,  1885,  was  in  fact 
held  as  collateral  security  for  certain  debts  and  obligations.  Upon  this  issue 
the  plaintiff  succeeded,  and  in  the  decision  of  the  court,  after  such  trial, 
after  setting  forth  the  facts  found,  it  was  decided  and  adjudged  that  the 
plaintiff,  upon  the  payment  to  the  defendants  of  what  might  bo  due  them, 
was  entitled  to  a  reassignment  of  the  patents  in  controversy,  and  an  inter- 
locutory judgment  to  that  effect  was  ordered,  providing,  among  other  things, 
for  a  reference  to  take  and  state  the  accounts  between  the  parties,  includ- 
ing the  matter  of  royalties,  and  any  services  the  plaintiff  during  the  time 
in  controversy  may  have  performed  for  the  defendants  and  at  their  request. 
It  further  provided  that,  upon  the  coming  in  of  the  report  of  the  referee, 
either  party  might  move  for  final  judgment,  and  to  settle  the  terms  thereof. 
The  question  of  costs  was  also  reserved.  An  interlocutory  judgment  was 
entered  accordingly,  from  which  the  defendants  appealed  to  the  general 
term,  where  the  same  was  afiBrmed.  7  N.  Y.  Supp.  36.  Thereafter  the  ref- 
erence proceeded,  and  on  June  20,  1890,  a  report  was  made,  which,  after 
setting  out  Items  upon  both  sides,  found  a  balance  due  the  plaintiff  of 
S211.33,  and  that  plaintiff  upon  the  accounting  was  entitled  to  judgment  in 
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his  favor  in  that  amount.  The  defendants  filed  exceptions  to  the  report. 
Thereupon,  at  a  special  term  held  by  the  same  justice  who  tried  the  case, 
the  plaintiff  made  amotion  to  confirm  the  report,  and  for  final  Judgment; 
and  an  order  was  made  which,  after  reciting  the  reading  and  (iling  of  the 
report  and  the  exceptions,  ordered  that  the  report  be  in  all  things  confirmed, 
and  "that  final  judgment  herein  may  be  entered  in  favor  of  the  plaintiff, 
and  against  the  defendants,  for  the  relief  demanded  in  the  complaint,  and 
according  to  the  provisions  and  findings  of  the  interlocutory  judgment 
herein,  and  especially  adjudging  and  directing  the  defendants  to  execute 
proper  conveyances  and  assignments  of  all  the  patent-rights  and  property 
mentioned  in  the  complaint."  Judgment  was  accordingly  entered,  and  it 
included  a  provision  that  the  plaintiff  recover  of  the  defendants  the  balance 
as  found  by  the  referee.  The  defendants  in  their  notice  of  appeal  state 
that  they  appeal  from  the  judgment  and  from  the  order  confirming  the  re- 
port of  the  referee,  and  intend  to  bring  up  for  review  the  whole  of  the  judg- 
ment, and  the  report  of  the  referee,  and  the. order  of  confirmation. 

Argued  before  Habdin,  F.  J.,  and  Maktin  and  Mebwin,  JJ. 

B.  N.  Bailey,  for  appellanta.    Baldwin  <&  Kennedy,  for  respondent. 

Mebwin,  J.  The  main  question  on  this  appeal  is  over  the  allowance  by 
the  referee  to  the  plaintiff  of  the  sum  of  9985  for  services.  The  finding  of 
the  referee  is  that  the  defendants,  Coville  &  Morris,  are  indebted  to  tlie 
plaintiff  "for  Bervioes  performed  for  them,  at  their  request,  in  and  about 
and  growing  out  of  the  patents  and  inventions,  part  of  the  subject-matter 
of  this  action,  commencing  November  12,  1884,  and  ending  July  1,  1885,  be- 
ing 197  working  days;  and  that  I  find  that  the  value  of  said  services  to  be 
worth  $5  per  day,  and  amounting  to  the  aggregate  sum  and  value  of  8983." 
This  matter  of  services  was  within  the  scope  of  the  reference,  as  provided 
for  by  the  interlocutory  judgment.  It  was  a  thing  to  be  determined  before 
the  amount  that  the  plaintiff  equitably  should  pay  before  having  a  reassign- 
ment could  be  ascertained.  It  was  a  part  of  the  accounting  asked  for  in  the 
complaint,  and  which  the  court  in  the  interlocutory  judgment  adjudged 
that  the  plaintiff  was  entitled  to  have.  It  therefore  follows  that  the  point 
of  defendants,  that  the  judgment  appealed  from,  so  far  as  It  affects  the  ques- 
tion of  services,  has  no  foundation  in  the  original  decision  of  the  special 
term,  and  the  Interlocutory  judgment  thereon,  is  not  well  talcen.  The  case 
of  Maiairaughton  v.  Oigood,  114  N.  Y.  574,  21  N.  E.  Bep.  1044,  does  not  ap- 
ply. 

It  is,  however,  urged  that  whatever  services  the  plaintiff  performed  were 
on  the  mortgaged  property,  and  therefore  he  is  not  entitled  to  credit  there- 
for. Under  the  agreement  between  the  parties,  dated  October  2,  1884,  the 
plaintiff  assigned  to  defendants,  Coville  &  Morris,  a  two-third  interest  in 
certain  patents,  and  they  agreed  to  furnisli  him  with  certain  funds,  and 
with  goods  and  provisions,  so  long  as  they  were  satisfied  with  tlie  success 
of  the  manufacturing  and  carrying  forward  the  business  under  the  inven- 
tions; and  the  agreement  provided  that,  after  a  certain  period,  if  the  defend- 
ants became  satisfied  that  it  would  not  be  profitable  for  them  to  continue 
their  interest  and  obligations,  they  might  terminate  the  agreement,  with  the 
right,  however,  to  retain  their  interest  as  security  for  any  indebtedness 
from  the  plaintiff  up  to  the  time  of  such  termination.  Under  this  provision, 
the  defendants  terminated  tlie  agreement  on  July  1,  1885;  so  that,  during 
the  time  covered  by  the  findings  of  the  referee,  the  defendants  were  in  the 
position  of  owners  of  two-thirds  of  the  patents.  The  employment,  as  claimed 
by  plaintiff,  was  subsequent  to  the  contract  of  October  2,  1884,  and  was 
something  that  the  contract  did  not  require  him  to  do.  It  was  therefore 
competent  for  the  defendants,  if  they  so  chose,  to  employ  the  plaintiff,  and 
the  fact  that  they  afterwards  voluntarily  abandoned  their  ownership  fur- 
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niatam  no  goed  ground  for  them  to  say  that  the  plaintiff  ought  not  to  be  paid 
aceordlhg'  tO' their- agivement.  The  statute  of  ft^uds  does  not  apply.  The 
worttWMS  at>  defendants'  request,  and  preeumably  for  their  benefit.  The  case 
of  Belknap  v.  Bender,  75  TS.  T.  446,  is  not  in  point.  There  tlie  promise 
was  to  pay  H' prior  debt;  and  was  without  consideration.  But  the  defendants 
further- say  thatttie  evidence  iS' not  sufficient  to  sustain  the  finding  of  the  ref- 
eree. The. record' stiows  that  no  question  is  made-on  the  appeal  "of  the  value 
of  plHintifl?3  services  per  diem."  The  onljr  things,  then,  to  consider  are 
whetherthe-services  were  performed  for  tile  defend  ants' at  their  request,  and 
for  the  length  of  time  as  found  by  the  referee.  The  plaintiff  testifies  that  on 
or  about  Novetnber  12,  1864',  at  the  special  request  of  Che-  defendants,  and 
upon  their  pnnnise  to  pay  him  for-  His  timei  he  left  other  work  at  which  he 
was  then  nnplbyed;  and  went  to  work  upon  improvements  on  patents  in  wliich 
defendants  were  interested,  maiiiiy  a  roller  skatet  and'  so  continued  until  after 
ttie'defendn-ntu  terminated  the  originar  contract.  There  was' some' evidence 
that  corrol^-ated  tlie- plaintiff.  The  dfefendhnte  dbnied  the-arrangemenO,  and 
some  circumstances  were  ^own'  that  corroborated  ttieir  view.  Whene  the 
truth' wa»i  was' for  tftie-referee- to  determine,  and' we'  fitdnk  hiiHconclusion-  on 
that  subject  should  not  be  disturbed.  The  referee  charged  the  defendants 
with  royalties  Hi  the  amount  of  $722.35^.  The  deffandbntb  claim  ttie-aroount 
should  Ue  only  ^489.01.  The  evidence,  however,  is  sufficient  tO'Siistaan  tba 
referee  on  this  subjiect;  The  referee-  allowed'  the*  dei^dantb  $1',  196:7D(  "for 
amonntof  grocery-  account,  $1',268:28,  l^s  $60i581  disallowed! "  Theil^f^nd- 
antS'  claim  t^ere  is  no  proof  authorizing  thisdisailb-wance.'  In  this  we  agree 
with  tHe  defendants.  There  is  proof  ft-om  wUicU-  it  m-ay  be-  suspected'  that 
Mioe  was-  before' the' referee  some  statement  as'  to-  errors-  iu'-the  grocery  ac- 
count; but  no  such  statement  appears  in  tbereeord-,  and  it  iS'certlGedt  to  con- 
tain ^  the  evidtoce  on  this  subject  We-nrust  therefore 'aseu me  that  it  does. 
It  follows  that  the  credit  to- defendants  should' be  increased  bytbe'sum  of 
S66.5S,  w{th:ihterest  from  Februaij  9.  I887,.and'  this'  will  operate  to  reduce 
the  judgment  the  same  amount.  Judgment  and  order  modifiied,  by-d'edbct* 
ing  from- the  amount  of  the  judgment  against  def^ndan'ts  the  sum  of  966k53, 
and  interest  from'  Pbbruary  9,  1B87,  and'  as-  modified  affirmed,  without  coetc 
of  ttiis  appeal  to  eitHerparty.    Ail  concur: 


OBENDORr.  Conuniasioner,  v..Si7UJ.yAN  et  oL 

(Supreme  Court,  General  Term,  Fourth  Department.    February,  1891.) 

HteHW*.-rs— SoMO^uL  o*  CXewtnvonojiB — IToticb. 

2  Rev.  St.  N.  T.  (8th  Bd.)  p.  1888,  {  103,  provldea  that  the  oommluiDner  of.  hlgfa- 
wayS'inay  order  the  removal  of  enoroaobments  and  obstrucUbns,  so  that  the  high- 
way maybe  of  the  breadth  originally  Intended;  that  he  must  give  written  notice  to 
the  owner oroccupant to  remove  such  obstructions,  etc.,  witbin  60  dayk;  and  that 
"evoiysuoh  order  and  notice  shall  specify  tlie  breadth  of  the  road  originally  in- 
tended, the  estent  of  the  obstruotion  or  encroaobmant,  and  the  place  or  plaoea 
where  the  same  shall  be. "  Held,  that  where  a  copy  of  the  order  is  annexed  Xo  the 
notice,  and  is  referred'  to  in  ttte  notice  as  being  annexed.  It  will  be  deemed  a  part 
of  the  notice. 

Appeal  from  Chenango  county  cmirt. 

Action-  by  Jiimes  M.  Olendorf,  as  commissioner  of  highways  of  the  town 
of  Afton,  against  Julia'  M.  Sullivan  and  others.  From  a  judgment  of  the 
county  court  entered'.December  4,  1889,  affirming  a  judgment  of  a  justice's 
court  in  a  proceeding  to  compel  the  removal  of  an  oltetruction  in  a  highway, 
defendants  appeal. 

Argued  before  Haedin,  P.  J.,  and  Mabtdx  and'  Mehwin,  JJ.. 

W.  B.  ifattbrton;  for  appellants.     Geo.  A.  Haven,  for  respondent. 

Mbrwin,  J.  Whether  there  was,  by  dedication  or  user,  a  highw^;  as 
claimed  by- the  plaintiff,  was  a  question  of  fact,  and  the  evidbnce-is  sufflciisnt 
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to  sustain  the  finding  of.tbe  jary  on  that  subject,  within  ttie  principles  laid 
down,  in  Speir  v.  Toton  of  New  Utrecht,  121  N.  Y.  420,  24  N.  E.  E^,  692. 
Bj  section  108.  tit.  1,  pt.  1,  p.  1386.  2  Bev.  Ht.,  (Hth  Bd.)  as  amended  by 
chapter-2i5  of  1878v  it  is-pruvided  that  the  commisBtoner  of;  highways,  if  in 
his  opinioait  he  deemed,  necessary,  shall  ard«'  obatcuctions  orenoroacfaments 
to  be  removed,  so  that,  the  higti  way  may  be  of  tlte  breadth  originnlly  intended. 
The  order  mada- by  the  commissionec  must  be  in  writing,. and  aigpned,  and  lie 
must  give  notice  in.  writing  to  the  oocupantior  uwn*»'  to  remove  such  obstruct 
tions  or  encroaehments  wiUiin  60  days.  "Bvery  atich  order  and  notiee-  sliail 
specify  the:  breadth  of  theiroad  originally  intended,  the  extent  of  the  obstruc* 
tion  or  enooaohment.  and  theplaoe  or  places  where  tiie  same  shall  be. "  Ko 
fault  is  found  with  the  order  in  this  case,  but  it  is  daimed  that  the  notice 
was  not  sufficlmt:  Aj  espy  of  the  order,  was  annexed  to  the  notice,  and  it 
was  referred  to  in  t^e  iwtice>aff  being  Hnnexed.  It  should  ttierefore  bfi  deemed 
a  part  of  the^notice  ao  far  as'its  speciBoationsare  concerned;  so  tliat  then  the 
Qccopant.by  tlie  notice  in  fact  served,,  had  all  the  information  tbu  law  roK 
quired ta.be given.  In  Caok  v.  Vovti,  IB- Hun;  2ld&..itdas8'  not  appear- that 
tkOOfj  of  ttie  order  was  annexedi  and,  besides.. the  order  itsalfi  was  d^eotiveu 
Xbe-stetute  does  notrequire  the^arder  to  be-  sapanateiy  serived.  Theruling 
upon  the  questJOB  pot  to  tha  wiitnesii  Brigga  was  perbapsi  not' strictly  oorreotv 
bnt  at  that  stage^of  thetcasei  and. in  vdeW'  of  tt«9:prioR  eridbnce^  it.  CBniiot  be 
aaid  to  iHive-aaactod  tbei  merita  Codei,§:306&  TlMijudgmentahaald.be  afb 
firmed*.  witteo0«ta<.  Ail.aoMor., 


ENOX  t).-SCHOZNTHAI>. 

(9uRr«eMr  Oontrt,  Ganeral.  Term,  BowHi  Department.    Febmaryt  IBVL) 

1.  SAiiB— BovaAii.n)  AoaaFn^BxuiKBT  Vhkdub. 

Defendantbou^t  happ  froni  plsiatiSst  a  oertain  p^ce per  pound,  to  bspaokedlla 
hfJiM  "welgKing  from  180  to  SOO  pounds  each.  •  •  *  hofts  to  be  weighed  at  tbs 
ttmesnd  plaee  of  delivers, "'  Plaintiff  delivered  the  hope  to  defendant's  duly  oon- 
sUtDtBd  a^BBt:  who  retCMd.tttom  on  the  sole  ground  tbat'they  were  not  of  ai  mer- 
ohantaUe  ^uaiity,  whaneupMi  plaintiff  reatid  UMm.  BeUL,  in  an  aotion  .for  tlie  dif- 
ference between,  the  contraot  price  and  the  market  price  at  the  time  of  the  resale, 
tlmt  defendant  conld'not  rslse  the  objection  that  some  of  the  bales  contained  less 
than  ISO  peandS. 

i.  Stucv^Honox  or  Rssaia— Aoairr  oi>  Pckohasbb. 

The  notice  of  resate  having  been  given  to  an  agent  dnly  antboiliad  by  defendant 
to  make  contracts  for  hisLlo  regard  to  purchasing,  reeeiylng,  and  paying  for  hops. 
It  is  binding  on  defendant,  though  the  agency  was  terminated  before  the  notios 
was  given;  it  appearing  that  plaintiff  had  no  notice  of  the  termination  of  tha 
agency. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Orville  M.  Knox  against  Max  Schoenthal.  From  a  judgment 
entered  in  Madison  county  on  18th  February,  1890.  upon  the.  report  of  a 
referee  in  favor  of  the  plaintiff  for  9188.50,  with  interest  from.  November 
16,  1888,  and  costs,  defendant  appeals.     The  evidence  is  not  returned. 

Axgued  before  Kabdui,  F.  J.,  and  Mabtin  and  Merwin,  JJ. 

E.  P.  Haskell,  for  appellant.    /.  Hunroe,  for  respondent. 

MERwm,  J.  The  facts,  as-  found  by  the  referee,  are  substantially  aa  fol* 
lows:  On  the  6th  February,  1888,  the  plaintiff  made  a  contract  in  writing 
with  Munxoa  Dodge,  whereby  Dodge  agreed  to  sell  and  deliver  to  the  plain* 
tiff  or  his  agent,  at  the  purchasM'a  option,  on  or  before  November  1st  each 
year,  at  the  depot  at  Oneida,  his  whole  crop  of  hops  of  the  growth  of  1888, 
18891,  and  I890„5  acres,  at  16  cents  per.  pound,  7  pounds  tare  per  bale.  Dodga 
agreed  "to  pick  and  cure  the  same  in  a  clean  and  proper  manner,  and  prop- 
erly press  uid  bale  the  same  in  good  new  sacking,  in  bales  weighing:  ttom 
ISO  to  200  pounds  each. "     The  plaintiff  agreed  "to.  receive,  and:  pay.  for  sail 
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hops,  at  the  time  of  delivery,  the  price  of  sixteen  cents  per  pound,  apon  the 
conditions  mentioned  above;  hops  to  be  weighed  at  the  time  and  place  of  de- 
livery." On  the  7th  September,  1888,  the  defendant,  by  his  agent,  entered 
into  a  contract  with  plaintiff,  whereby  he  bought  of  plaintiff  the  Dodge  con- 
tract, with  others,  so  far  as  it  applied  to  the  crop  of  1888,  at  the  price  of 
25  cents  per  pound,  subject  to  the  terms  containpii  therein.  Thereafter  the 
defendant  notified  Dodge  to  deliver  hia  hops  of  1888  on  the  27th  October,  and 
Dodge  did  so  at  the  place  fixed  by  the  contract,  and  duly  tendered  them  to 
the  defendant.  The  defendant  then  and  tliere,  by  liis  agent,  inspected  the 
bops,  and  rejected  them,  on  the  ground  only  that  they  were  slack  dried  and 
unmerchantable,  for  the  reason  that  they  were  damp,  and  upon  that  ground 
he  refused  to  pay  the  agreed  price.  There  were  21  bales,  weighing,  in  the 
aggregate,  8,923  pounds.  Three  of  them,  however,  weighed  less  than  180 
pounds  each;  the  weight  being  173,  170,  and  179,  respectively.  The  referee 
finds  that  the  hops  were  not  slack  dried,  but  were  good  and  merchantable 
hops.  He  also  finds  that  the  hops  were  rejected  before  they  were  weighed, 
and  that  neither  the  defendant  nor  his  agent  then  knew  the  weight  of  the  said 
bales,  and  did  not  so  know  till  long  afterwards.  The  hops  remained  at  the 
place  of  delivery  until  they  were  resold  by  the  plaintiff,  on  the  12th  Novem- 
ber, 1888,  at  20  cents  a  pound;  that  being  then  the  highest  market  price. 
After  the  refusal  by  defendant  to  take  the  hops,  the  plaintiff  paid  Dodge  the 
amount  going  to  him,  and  prior  to  the  resale  he  notified  the  agent  of  the  de- 
fendant of  his  intention  to  resell,  and  bold  the  defendant  liable  for  any  defi- 
ciency. After  the  resale,  the  plaintiff  demanded  of  the  defendant  the  defi- 
ciency, being  five  cents  a  pound,  and,  upon  defendant's  refusal  to  pay,  brought 
this  action,  and  recovered  the  deficiency  named. 

The  defendant  upon  this  appeal  necessarily  accepts  the  finding  of  the  ref- 
eree that  the  hops  were  in  fact  in  good  order  and  merchantable,  and  that  his 
objection  which  he  then  took  was  not  good.  He,  however,  claims  that  the 
plaintiff  should  not  recover,  because  the  bales  did  not  all  weigh  from  180  to 
200  pounds  each,  three  being  less  than  180.  He,  however,  absolutely  refused 
to  take  and  pay,  giving  only  the  reason  that  they  were  not  in  good  order. 
The  weighing  under  the  contract  was  to  be  at  the  time  and  place  of  delivery, 
and  the  refusal  was  before  the  hops  were  weighed.  After  the  refusal,  there 
was  no  occasion  to  weigh  the  hops.  The  bales,  upon  an  average,  weighed 
over  180  pounds  each,  and  the  small  deficiency  in  the  three  could  have  been 
remedied  had  the  objection  then  been  taken.  The  referee  finds  that  the  con- 
tract was  substantially  complied  with.  Waiver  of  a  condition  precedent  may 
be  implied  from  the  acts  and  conduct  of  a  party.  Benj.  Sales,  (£d.  1888.)  § 
742.  la  Johnso7iY. Oppenheim,55l!(. Y.2Ql,itiaaaid:  "When  a  single  objec- 
tion to  the  performance  is  taken,  and  the  party  is  silent  as  to  all  others,  they 
are  deemed  to  be  waived.  The  rule  rests  upon  the  ground  that  the  party  by 
his  silence  has  misled  his  adversary,  and,  not  having  spoken  when  he  ought, 
shall  not  be  permitted  to  speak  when  he  would."  But  the  defendant  says  be 
did  not  know  as  to  the  weight,  and  therefore  did  not  waive.  He,  however, 
ended  the  matter  by  his  refusal  before  reaching  the  subject  ot  the  weight. 
He  knew  that  by  the  contract  the  weigliing  was  to  be  at  the  time  and  place  of 
delivery.  He,  in  effect,  said:  "We  will  not  go  into  that  subject;  it  is  a  mat- 
ter of  no  importance."-  See  Smith  v.  Pettee,  70  N.  Y.  17;  In  re  New  York, 
IV.  8.  c6  B.  R.  Co.,  35  Hun,  578.  In  Newbery  v.  Fumiml,  56  N.  Y.  638, 
cited  by  the  defendant's  counsel,  there  was  an  inability  on  the  part  of  plain- 
tiff to  perform.  Here,  if  objection  to  the  weight  had  l>een  taken,  it  might 
have  been  remedied.  In  that  respect  it  is  more  like  the  case  of  Sniith  v.  Pet- 
tee,  above  cited.  We  are  of  the  opinion  that  the  variance  in  Ui«  weight  of 
bales  is  not  available  here  as  a  defense. 

It  is  further  claimed  by  the.  defendant  that  he  was  not  noti  fied  of  the  inten- 
tion of  plaintiff  to  sell  the  hops,  and  bold  him  for  the  deficiency,  and  that 
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therefore  the  measure  of  damages  adopted  by  the  referee  was  not  correct. 
Notice  was  given  to  Steinkampf,  the  agent  of  defendant,  who  made  the  con- 
tract with  piaintifl,  and  who  inspected  and  rejected  the  hops.  The  referee 
finds,  upon  the  request  of  the  defendant,  that  the  agency  terminated  on  the 
31st  October,  1888.  The  notice  was  given  after  this  date,  but  it  does  not  ap- 
pear that  the  plaintlft  knew  of  the  termination  of  the  agency.  We  must  as- 
sume that  he  did  not.  It  is  alleged  in  the  complaint,  and  admitted  by  the 
answer,  that  Steinkampf  "was  the  regularly  constituted  and  appointed  agent 
of  the  defendant,  duly  authorized  and  empowered  by  the  defendant  to  make 
bargains,  contracts,  and  agreements  for  and  in  behalf  of  said  defendant,  in 
and  about  purcliasiug.  contracting  for,  accepting,  receiving,  and  paying  for 
hops  purchased  in  behalf  of  said  defendant,  and  to  do  all  acts  and  things  nec- 
essary to  carry  into  full  force  and  effect  such  agency. "  Steinkampf  lived  in 
Oneida;  the  defendant  lived  in  New  York.  The  defendant  received  the  ben- 
efit of  the  highest  market  value  at  the  time  of  the  sale,  and  it  does  not  ap- 
pear that  hops  were  any  higher  at  the  time  of  delivery.  We  are  of  the  opin- 
ion that  plaintiff  was  justified  in  giving  notice  to  the  agent,  and  defendant 
has  no  ground  for  complaint.  The  defendant  further  claims  a  settlement,  but 
that  is  not  made  to  appear.    Judgment  affirmed,  with  costs.    All  concur. 


Bbllingeb  v.  Pottsb. 
(Supreme  Cowrt,  General  Term,  Fourth  Department.    Febmary,  ISBl.) 

1.  XXXCUTOBS  AND  ADMINIBT&ITOBS— ACOOUIITIITO. 

Testator  declared  in  his  will  that  he  had  conveyed  Ms  farm,  valued  at  98,400,  to 
his  son  Q.,  and  that  he  intended  it  as  a  bequest  of  $5,000  to  O.,  "leaving  in  his  [O.'tJ 
hands  the  sam  of  91i400,  for  the  use  of  whioh  the  said  O.  agfreed  to  pay  the  yetkrly 
sum  of  (70  durlof;  t^e  life  of  the  undersigned  testator.  Testator  further  provided 
that,  in  case  Q-.  should  sell  the  farm,  tl,000  of  the  $1,400  should  be  paid  to  testator, 
shotild  he  demand  it,  bat,  if  not  demanded  or  paid  in  testator's  life-time,  then  to 
snch  of  his  children  as  should  care  for  him  in  his  last  illness,  and  that  the  remain- 
ing $400  should  be  paid  to  Q.'s  wife.  O.  was  executor  of  the  will,  and  the  inven- 
tory flled  by  him  snowed  a  demand  against  himself  for  $1,426.59,  "for  part  prioe 
of  wm  conveyed  to  him  by  testator. "  O.  sold  the  farm  after  testator's  death, 
and  paid  the  $1,000  to  testator's  daughter  L.,  who  cared  for  him  in  his  last  illnesa. 
Held,  that  O.  was  bound  by  the  statement  in  the  inventory,  and  that  it  wa*  error 
to  allow  lilm  from  the  general  estate  the  $1,000  so  paid  by  him  to  Ii. 

a.  Bamm. 

Where  a  mortgage  specifically  bequeathed  is  used  by  the  executor,  with  the  oon- 
sent  of  the  legatee,  in  paying  debts  of  the  estate,  and  it  does  not  appear  that  the 
legacy  was  waived  or  abandoned  by  the  legatee  In  favor  of  the  estate,  the  executor 
U  not  chargeable  with  the  amount  of  the  mortgage,  in  an  aoUon  by  a  general  lega- 
tee for  her  legat^. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Jennie  V.  Bellinger,  as  administratrix  of  Betsey  D.  Bellinger,  de- 
ceased, against  George  B.  Potter,  as  executor,  etc.,  of  George  Potter,  deceased, 
for  a  legacy  of  94,000,  given  to  plaintiff's  intestate,  Betsey  D.  Bellinger, 
in  the  will  of  George  Potter,  who  died  April  26,  1869.  The  will  was  proved, 
and  letters  testamentary  issued  to  the  defendant,  on  May  25,  1869.  The  ex- 
ecutor has  never  had  a  judicial  accounting  except  in  this  action.  The  leg- 
atee, Betsey  D.  Bellinger,  died  August  6,  1885,  and  letters  of  administration 
were  Issued  to  the  piaintifl  on  the  7th  March,  1869.  This  suit  was  com- 
menced soon  after.  The  referee  found  that  on  the  17th  October,  1871,  the 
defendant,  by  the  consent  and  direction  of  the  legatee,  transferred  to  Nathan 
Bellinger,  the  husband  of  the  legatee,  a  mortgage  of  $1,980  on  account  of 
her  said  legacy.  He  also  found  that,  upon  a  statement  of  the  account  of 
the  executor,  there  was  only  the  sum  of  $834.73  properly  applicable  to  the 
payment  of  general  legacies,  and  that  of  tiiis  sum  $830.47  was  the  pro  rata 
amount  applicable  on  the  legacy  of  plaintiff's  intestate;  so  that  therefore  the 
legatee  was  in  her  life-time  largely  overpaid.    Piaintifl  appeals. 
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Argued  b«fora  Habdin,  P.  J.,  and  Mabtin  and  Mbbwin,  JJ. 
E.  Oi  Warden,  for  appellant.    /.  S.  Baker,  for  respondent. 

Mbrwikt,  J.  Tbe>evidenae  is  aufllaiant  to  sustain,  the- findinr£^ofibh»pay- 
ment  of  $1,980  upon  ttie  l^aoy.  The  claim;  however,,  of  the  plaintiff:  is 
that  numerous  errors  to  ller  prejudice  were  made;  by  the  referee  instating 
the  executor's  account;.  In  the  will,  wliiah.  is  dated  J'une  I,  1B6B;  bhera  is 
the  fallowing  clause:  "Third.  Having  deeded  to  my  aoit  George  B.  Fofetar 
the  homestead  fann,  oontaining  one  hundred  and  twenty-eighb acres  of  land, 
said  deed  bearing  date  the  5th  day  of  February,  1868,  and  said  premises  being 
valued  at  ttie-  sum^of  sis  thousand  four  hundred  dollars,  and  the  amount  in- 
tended  as-  a  bequest:  being  five  thousand  dollars  to  the  said  George  B.  Pot- 
ter, leaving  iniliis  hands  the  sum. of  ona  thousand  four  hundred  dollars,  for 
the  use  of  which  tfas'said  Geo.  B.  Fotteragreeil  to  pay  the  yeeirly  sum. of  sev- 
enty dollars  during  the  life  of  the  undersgned  testator,  or.  if'  be  9xM.  said 
premises  during  the  life  of  said  testator,  then,  inoaae  of  demand:  of  said  tee- 
fiKtor,  be  was-  to  pa^  the  sum  of  one  thousand  dollars  tO'him..  If  this  sum  of 
onetiiDUSBQd  d(dlais  is  not  demanded  or  paid  inimy  life-time,  then,  it  is- my 
will  and' wi^  that'  in  oase  I  should  be  oared. fbr  in  my  lastaiolineai-by'eitiHr 
of  my  other  children,  and  my  funeral  expenses  borne  and  paid  by  thero,  they 
shall  receive  the  said  sum  of  one  thousand  dollars;  but,  should  the  said  Geo. 
B.  Potter  care  for  me  in  my  last  sickness,, and  pay  funeral  expenses,  etc.,  then 
he  is  to  keep  in  possession  the  same;  and,  further,  I  give  and  bequeath  to 
Frances  Potteri  wife  of  the  said  Gfto.  B.  Potter,  theabove  refftrred  to  four 
hundred  dollars,  to  be  paid  her  byi  the  said  Goo.. Hi  Pottsn."  la  ttie  inventongr 
of  the  estate  whioh  was  made  by  the  defendant,  and  flled  in  the  surrogate's 
offioB  on  Octaber  5,  1869,  there  is  the  following  item: 

"Demand  against  George  B.  Potter,  the  exoeutor,  fior  part 

prioe  of  fiirm  oonv^ed  to  him  by  testatorln.hiS'life'time,    91,400  00 
Interest  on  81,000 fromPbbruary  5,1869;  to  date  of  inven<- 
tory,  -  -  -  -  -  .  -  26  59 


Dueand'colleetible<  .i-  .-  .  .  .    $1,426  59'' 

At  the  trial,  the  defendant  put  in  evidence  a  paper  which,  as  he  testified, 
without  objection,,  waa  executed  by  him  at  tbesame  Ume-as  the  deed,.and  of 
which  the  following  is  a  copy:  "Whereas,  George  Potter  has  this  day  deeded 
to>me  128'acre&of  laud,  &  whereas- said  conveyance  was  madeiniconaideration 
of  an  amount  less  than  expressed  in  s-aid  deed  of  convejance:  Tliereforo  be  it 
known  that  I,  6.  B.  Potter,  do  obligate  myself,  in  consideration  of  said  con- 
veyance, to  pay  to  the  said  George  Potter  tlie  sum  of  $70  per  year,  during  the 
term  of  his  natural  life;  but,  if  the  said  George  Potter  should  see  dt  to  come 
and  live  with  me,  then  I  am  not  to  pay  said  $70  such' years  as-  he  may  do  the 
same.  And  I.  do  further  agree  that  in  case  I  should  sell  said  premises,  and 
the  said  George  Pott«r  would  prefer  the  payment  of  $1,000  in  lieu  of  th» 
aforementioned  sum  of  $70  pen:  year,  to  pay  the  aameon  demand;  but,  in  cas 
of  the  payment  of  the  said  sumof  $1,000,  then  Uie  payment  of  the'yearly8ui>. 
of  $70istocea»e.  DatedtMisSthday  of  Feb'y,  1868,  G.B.Potter.  [Seal.J 
In  presence  of  G.  W.  Davis.  "  It  app6aT»  that  the  deed  referred  to  was  dated 
February  5, 1868,  and  the  consideration  expressed  therein  was  $5,000;  What 
was  done  with  the  paper  signed  by  defendant  after  its  execution  does  not  ap- 
pear. The  $1,000  was  not  demanded  in  the  life-time  of  the  testator,  nor  was 
the  farm  sold  until  after  his  death.  The  referee  held  that  the  defendant  was 
not  chargeable  with  the  item  of  $1,426.59,  and  should  be  credited  with  the 
sum  of  $1,000,  which  he  paid  to  Lura  A.  Spink,  one  of  tiie  children  of  the 
testator,  for  care  of  him  during  his  last  sicbnesst  and  his  fiineral  expenses. 
This  payment  was  allowed,  upon  the  theory  that  the  Intent  of  the  testator 
was  to  hav«  this  paid  in  any  event,  although  the  fund  specifically  referred  to 
may  have  failed. 
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Assuming  that  t%&  item  of  $1,426.59  waa  a  valid  debt  ngainst  the  defend- 
ant, the  plaintiff  would  not  be  entitled  to  any  benefit  from  it.  aa  it  was  spe> 
eitically  appropriated  by  the  will;  but  in  that  case  the  defendant  would  not 
be  entitled  to  credit  from  the  estate  generally  for  the  $1,0U0  which  he  paid 
for  care.  Ittherefore  becomes  material  to  determine  whether  defendant  is 
bound  hj  the  item  as  entered  in  the  inventury;  The  circuoouttances  under 
which  the  inventory  was  made  do  not  appear.  We  must  ther^ore  asMime  it 
was  purposely  made  as  it  was,  and  with  a  full  understanding  of  its  contents. 
The  claim  of  the  testator  as  shown  by  the  will  was  Icnown  to  the  executor, 
and  was  yielded  to.  It  is  not  made  clear  that  the  papersigned  by  the  defendant 
contained  the  entire  agreement.  The  testatorevidently  understood  that  there 
was  at  least  91,000  in  the  defendant's  hands.  I  am  of  the  opinion  that  the 
strong  presumption  furnished  by  the  inventory  is  not  overcome,  and  that  the 
leferee  erred  in  allowing  the  defendant  from  the  general  estate  the  amount  lie 
I>aid  for  care.     See  In  re  Camp,  10  X.  Y.  Supp.  141. 

The  platintiiT  farther  claims  that  the  defendant  should  have' been  charged 
with  the  amount  of  a  mortgage  given  by  John  Spink  for  $1,000.  This  was 
specifically  bequeathed  by  the  testator  to  Lura  Ann  Spink,  the  wife  of  John 
S^ink,  and  appears  to  have  been  transferred  to  one  Mace  by  the  defendant, 
and  the  proceeds  or  a  portion  thereof  used  in  payment  of  debts  against  the 
estate.  It  is  quite  evident  that  this  was  done  with  tlieoonsent  of  Mrs.  Spink 
snd  her  husband.  The  latter  bad  a  portion  of  the  proceeds,  Under  what  ar> 
rangement  the  transfer  was  made  it  does'  not  appear.  There'  is  nothing  to 
show  that  the  legacy  war  waived  or  abandoned  by  the  legatee  fbr  the  benefit 
of  the  estate.  If  the  defendant  used  it,  presumptively  he  has  accounted,  or 
is  bound  to  account,  to  Mrs.  Spinii.for  it.     The  plaintiff  has  no  elaim  on  it. 

The  plaintiff  claims- bfaal)  the-defendant  should  be  charged  in  his  account 
with  another  mortgage  against  John  Spink  for  $203.48.  The  case  shows  that 
be  was  so  charged,  but  was  credited  back  with  the  sum  of  $43.66,  which  Spink 
paid  on  the  notes  given  by  the: testator  when  he  purchased  the  mortgage,  thus 
reducing  the  amount  for  which  the  estate  could  properJy  hold  the  mortgage 
against  Spink.  It,  in  effect,  was  the  same  as  if  Spink  had  paid  that  amount 
to  the  prior  holder  o£  the  mortgage. 

The  defendant  is  credited  with  $270.80  for  uncolleoted  debtS'  in  the  inven- 
tory. No  error  is  made  apparent  as  to  this,  especially  in  riew  of  the  provis- 
ion of  section  IHBS  of  the  Code  of  Civil  Procedure,  that  in  an  action  like  this  an 
executor  sball  not  lie  chairged  with  a  demand,  or  right  of  action  included  in 
the  inventory,  unless  it  appears  that  the  same  had  been  collected,  or  might 
have  been  collected,  with  due  diligence. 

The  plaintiff  fuither  claims  that  in  several  instances  the  referee  has  allowed 
the  defendant  payments  on  debts  which  in  whole  or  in  part  were  not  justified 
by  the  evidence.  It  has  been  held  that  the  verified  accounts  of  an  executor, 
with  vouchers  for  the  payments  made,  raise  the  presumption  that  the  pay- 
ments were  properly  made,  and  that  the  burden  of  impeaching  the  payments 
is  then  on  the  party  objecting.  Metzger  v.  Metzger,  1  Bradf.  Sur.  266;  Bain- 
bridge  y.  McCuUough,  I  Hun,  4S8.  In  view  of  this  rule,  we  find  no  substan- 
tial ground  for  the  plaintiff  to  complain  except  in  the  cose  of  the  debt  of  K.  B. 
Foot  &  Co.,  which  the  referee  idiowed  at  $2,657.86.  A  voucher  for  this  sum 
was  produced  by  the  defendant  upon  an  account  in  fbrm  against  the  estate. 
This  account  seems  to  have  been  mainly  for  goods  sold  by  Foot  &  Co.  to  John 
Spink,  aa  ag«it  fbr  the  deceased  in  running  a  store,  and  of  indebtedness  of 
Spink  assumed  by  the  deceased  in  connection  with  the  purchase  of  the  store. 
There  was  no  qaestion  as  to  Spink's  agency.  Mr.  Foot  testified  that  the 
books  of  his  Brm  showed  charges  against  John  Spink  as  agent  after  April  26, 
1869,  of  a  total  of  $1,340.56,  and  that  the  payments,  making  up  the  total  of 
$2,657.86,  paid  those  charges  in  full.  The  argument  of  the  plaintiff  is  that 
the  credit  to  defendant  should  be  lessened  by^  the  sum  of  $1,340.55.    It  is 
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shown  that  in  the  amount  of  $1,340.55  there  is  only  one  item  of  merchandise 
after  April  25tb,  and  that  is  May  4,  1869,  $130.81.  It  is  not  shown  that  any 
other  item  arose  after  Mr.  Potter's  death.  On  the  contrary,  the  inference 
from  the  evidence  is  that  the  other  items  making  up  the  balance  of  the 
$1,340.55  were  items  carried  along  upon  the  books  of  Foot  &  Co.  and  arising 
from  the  business  which  Spink  conducted  as  agent  for  the  deceased,  or  were 
debts  of  Spink  assumed  by  the  deceased.  It  follows  that  in  this  transaction 
there  should  be  a  deduction  of  $130.81  from  the  defendant's  credit,  but  no 
further.  The  foregoing  considerations  would  require  that  the  credits  to  tlie 
defendant  should  be  lessened  by  the  sum  of  $1,180.81;  so  that  the  defendant, 
instead  of  having  in  his  hands,  appliciible  to  the  payment  of  general  lega- 
cies, the  sum  of  $834.73,  as  found  by  the  referee,  would  ha\e  the  sum  of 
$1,965.54,  of  which  about  the  sum  of  $1,956  would  be  applicable  on  the 
$4,000  legacy.  This  being  less  tlian  the  legatee  in  fact  received,  nothing 
would  be  due  the  plaintiff. 

Several  rulings  of  the  referee  upon  evidence  are  challenged  by  the  appel- 
lant. Among  others,  it  Is  claimed  that  error  was  committed  in  allowing 
Clark  Mace  to  state  conversations  that  he  had  with  Betsey  D.  Bellinger  in  re- 
lation to  payments  made  to  her  from  her  father's  estate.  The  objection  was 
that  Mace  was  incompetent  to  testify  as  to  those  conversations,  under  section 
829  of  the  Code  of  Civil  Procedure,  by  reason  of  his  interest  under  the  will  in  a 
legacy  given  to  him  and  his  wife.  That  legacy  was  a  specific  one,  and  can- 
not be  reached  or  affected  by  the  subsequent  general  legacy  to  Mrs.  Bellinger. 
Mace  is  not  a  party  to  the  action,  and  is  not  interested  in  the  event,  within 
the  rule  laid  down  on  that  subject.  Hobart  v.  Hobart,  62  !N.  Y.  83.  It  is 
not  necessary  to  consider  the  other  rulings  in  detail.  There  are  none  that 
furnish  a  good  reason  for  reversal.  The  judgment  should  be  affirmed,  with 
costs.    All  concur. 


FUBNEB  V.  SEABTTBT. 

{Suvreme  Court,  Oeneral  Term,  Fowrfh  Department,    Pebmary,  1891.) 

1.  Watbh-Riohts— Grant  of  Easemest — Riohts  op  Graktbb. 

Defendant  granted  to  plaintiff's  grantor  the  right  to  lay  a  three-qnarters  inch 
pipe  from  a  spring  on  deiendant's  premises  to  a  certain  point  thereon,  with  the 
right  to  convey  to  the  premises  of  plaintiff's  grantor  "all  the  water  of  said  spring 
which  can  be  conducted  through  one-half  inon  lead  pipe;  •  •  *  said  half-inch 
pipe  to  be  inserted  at  the  termination  of  the  three-quarters  inch  pipe,  as  before  de- 
scribed, to  be  constructed  and  kept  In  repair  at  the  cost,  charge,  and  expense  of  the 
party  of  the  second  part,  [plaintiff's  grantor,]  to  have  and  to  hold,  all  and  singular, 
the  same  easement  and  pnvilege  to  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  as  appurtenances  belonging  to  his  and  their  lands  as  aforesaid. " 
Held,  that  plaintiff  had  the  right  to  excavate  the  spring  and  put  In  a  box  so  as  to 
secure  an  adequate  flow  of  water  through  the  pipes. 

1.  Bajie— Indefinite  Qrant. 

Though  the  grant  was  indefinite  as  to  the  location  of  the  pipes,  it  was  made  defi- 
nite by  the  laying  of  the  pipes  and  the  acquiescence  byjthe  parties  in  such  location. 

Appeal  from  special  term,  Madison  county. 

Action  by  Jabez  Furner  against  Otis  Seabury.  Plaintiff  appeals  from  a 
Judgment  entered  on  a  decision  made  at  special  term  on  the  merits  dismiss- 
ing the  complaint  and  dissolving  the  injunction,  which  judgment  also  pro- 
vided, viz.:  "Tliat  the  plaintiff  be,  and  he  is  hereby,  directed  to  flll  up  the 
excavation  made  by  him  at  the  spring  mentioned  and  described  in  said  decis- 
ion on  the  17th  day  of  April,  1890,  and  to  replace  in  said  spring  a  box  similar 
to  the  one  taken  therefrom  by  him  at  ttie  time  he  made  said  excavation,  and 
to  restore  said  spring  to  the  same  condition  it  was  in  at  the  time  he  com- 
menced making  said  excavation  on  the  said  17th  day  of  April,  1889."  On  the 
20th  day  of  August,  1852,  the  defendant  owned  a  farm  in  the  town  of  Ham- 
ilton, and  he  has  remained  the  owner  and  in  possession  of  the  same  ever  since. 
At  that  date  William  CoIbod  owned  a  farm  adjacent  to  the  defendant's,  which 
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has  since  been  acquired  bj  the  plaintiff,  with  all  the  rights  and  appurtenances 
thereunto  belonging.  On  the  20th  day  o{  August,  1852,  said  Colson  and  this 
defendant  executed  an  instrument  under  their  respective  hands  and  seals, 
which  was  bj  them  duly  acknowledged  on  that  day,  and  recorded  on  the  10th 
of  January,  1855,  which  contained  the  following  language: 

"  Witnesseth,  whereas,  the  said  parties,  at  the  date  of  the  ensealing  and  de- 
livery  of  these  presents,  are  respectively  seised  in  fee  of  and  in  two  contigu- 
oos  tracts,  pieces,  or  parcels  of  land,  with  the  appurtenances,  in  the  town  of 
HamUton,  aforesaid;  and  whereas,  there  is  a  spring  of  water  situated  therein 
and  apon  the  land  of  the  party  of  the  first  part,  (said  s]>ring  is  situated  west 
from  the  dwelling-house  of  the  party  of  the  first  part,  it  being  nearly  in  the 
center  of  the  farm  owned  by  the  party  of  the  flrst  part,)  which  spring  is 
owned  by  the  party  of  the  Qrst  part:  Now,  therefore,  this  indenture  wit- 
nesseth, that  the  party  of  the  second  part,  for  and  in  consideration  and  agree- 
ment on  the  part  of  the  Qrst  party  that  he,  the  party  of  the  second  part,  hereby 
agrees  to  convey  the  water  from  said  spring  in  three-fourtiis  inch  lead  pipe, 
which  is  to  be  laid  under  ground  of  Bu£Bcient  depth  to  preserve  said  pipe  from 
injnry  by  frost  or  other  causes.  The  party  of  the  second  part  is  to  carry  said 
water,  as  above  described,  into  the  meadow  of  the  party  of  the  first  part,  in 
eonsideration  of  the  foregoing  agreement  on  the  part  of  the  party  of  the  sec- 
ond part.  The  party  of  the  first  part  has  hereby  granted,  bargained,  sold,  re- 
lease], and  confirmed,  and  by  these  presents  does  grant,  bargain,  sell,  release, 
and  confirm,  unto  the  said  party  of  the  second  part,  bis  heirs  and  assigns,  all 
the  water  of  said  spring  which  can  be  conducted  through  one-hidf  inch  lead 
pipe.  The  party  of  the  second  part  has  the  right  to  all  the  water  which  can 
run  through  said  one-half  inch  pipe,  said  half-inch  pipe  to  be  inserted  at  the 
termination  of  the  three-fourths  inch  pipe,  as  before  described,  to  be  con- 
structed and  kept  in  repair  at  the  cost,  charge,  and  expense  of  the  party  of 
the  second  part,  to  have  and  to  hold,  all  and  singular,  the  same  easement  and 
privilege  to  the  said  party  of  the  second  part,  his  heirs  and  assigns  forever, 
as  appurtenances  belonging  to  his  and  their  lands  as  aforesaid.  In  witness 
whereof  we  have  hereunto  set  our  bands  and  seals  the  day  and  year  first 
above  written.  Otis  Seabubt.    [I"  s.l 

"Wm.  Colbon.  [l.  8.] 
"Signed,  sealed,  and  delivered  In  presence  of  A.  M.  Covet." 
It  was  conceded  on  the  trial  "that,  at  the  time  the  above  instrument  was 
executed.  William  Colson  was  the  owner  of  a  farm  of  about  140  acres,  and 
was  at  that  time  in  possession  thereof,  and  which  was  contiguous  to  the  lauds 
of  the  defendant,  and  are  the  lauds  mentioned  in  the  instrument  as  belonging 
to  Colson."  It  was  admitted  "that  the  title  to  the  premises  upon  which  the 
spring  in  question  Is  located,  being  the  spring  referred  to  in  the  above-de- 
scribed instrument,  was  in  the  defendant  at  the  time  the  instrument  between 
him  and  Colson,  dated  August  20,  18,52,  was  made,  and  that  the  defendant 
has  ever  since  been  the  owner  of  the  premises."  It  was  further  admitted 
"that,  under  the  grant  from  Otis  Seabury  to  William  Colson,  in  evidence, 
William  Colson,  soon  after  the  date  of  the  grant,  to-wit,  the  20th  of  August, 
1852,  laid  a  J-incb  lead  pip^',  connecting  it  in  the  spring  mentioned  in  the 
grant,  and  running  thence  to  the  defendant's  meadow,  mentioned  in  the 
grant,  at  which  p>oint  William  Colson  connected  a  J-inch  lead  pipe  mentioned 
in  the  grant,  and  conveyed  water  thence  to  his  premises.  It  was  also  con- 
ceded that,  on  or  about  the  year  1854,  the  defendant  attached  a^inchlead 
pipe  at  a  point  above  and  nearer  the  spring  than  where  Colson's  |-inch  pipe 
joined  to  the  }-incb  pipe,  and  that  the  ^inch  pipe  thus  attaclied  conveyed  wa- 
ter to  his,  the  defendant's,  premises,  until  about  the  year  1886,  when  he  dis- 
connected it."  At  the  request  of  the  plaintifC  it  was  found  "that  plaintiff  at 
DO  time  took  or  claimed  the  right  to  take  more  than  ^  inch  of  water,  and  that 
the  pipe  at  all  times  laid  and  maiutained  by  him  was  a  ^inch  lead  pipe." 
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The  trial  court  refused  to  find  as  matter  of  law  "tfaat  defendant  bj  bis  grant 
rendered  hie  lands  subject  thereto,  and  that  any  intetference  with  pluintifl's 
obtaining  tbe  ^  inch  of  water  granted  was  actionable,  and  defendant  was 
Hable  to  damages  therefor;"  and  also  refused  to  And  "that  defendant  by  hia 
grant  included  everything  tl»t  was  essential  to  its  enjoyment,  and  all  the 
means  to  attain  the  thing  granted,  and  all  the  fruits  thereof  were  granted  in- 
clusive with  the  grant  of  the  thing  itself,  and  thatplHintiff  was  authorized  to 
lower  bis  pipe  and  dig  out  tbe  aprhig  to  obtain  the  thing  {granted,  (^  indt 
water.)" 

Argued  before  Habdtn,  P.  J.,  and  Mabtin  and  Merwis,  JJ. 

John  E.  Undth  and  L.  P.  Fuess,  for  appellant.  Mason^di  Ottahman,t<x  re- 
spondent. 

Hakdin,  p.  J.  Plaintiff  has  succeeded  to  the  rislits  acquired  by  William 
Colson  under  tbe  grant  and  easement  executed  by  the  dafendwat  on  the  2SMi 
of  August,  1852.  He  is  entitled  tu  all  the  rights,  privilegeB,  and  enjeymente 
mentioned  in  that  instrument.  While  the  instrument  is  indefinite  In  xespeot 
to  the  location  of  the  pipe  to  be  talten  from  tlie  spring  mentioned  in  the  in- 
strument, tiiree-quartersof  an  inch  in  diameter,  to  a  certain  point  in  tl» 
meadow  of  the  defendant,  where  the  union  is  to  be  made  <with:the  one-balf 
inch  pfpe  to  carry  tlie  water  across  tlie  remaining  portion  of  the  defendant's 
premises  to  the  lands  of  Colson,  yet,  as  the  parties  made  a  practical  locatioB 
and  usage,  laying  both  pipes  in  a  track  assented  to  by  the  parties  to  the  in- 
strument, and  enjoyed  by  them,  that  portion  Of  tbe  agreement  became  defi- 
nite and  certain  by  reason  of  tbe  acts  of  the  parties  in  tbe  premises.  Tylerf, 
Cooper,  47  Hun,  94. 

Wlien  the  instrument  of  1652  was  vxecoted,  CJoIson  and  the  defendaait 
owned  adjacent  farms  in  the  town  of  Hamilton,  as  the  instrument  recites; 
and  the  instrument  also  recitee  that  "there  is  a  spring  of  water  situated  in 
and  upon  the  land"  of  the  defendant;  and  it  also  recites  that  "said  spring  is 
situated  west  from  the  dwelling-house  of  the  party  of  the  drst  part. "  Tto» 
instrument  also  recites  a  consideration  moving  from  Colson  to  the  defendant, 
which  was  an  agreement  on  the  p»rt  of  Colson  binding  him  "to  convey  tbe 
water  from  said  spring  in  |-inch  lead  pipe,  which  is  to  be  laid  under  ground 
of  suQlcient  depth  to  preserve  said  pipe  from  injury  by  frost  or  other  causes." 
Ttie  evidence  discloses  that  the  consideration  or  Hgreement  was  fulGiled, 
as  Colson,  shortly  after  tbe  agreement  was  entered  into,  laid  a  pipe  so  ns  fc» 
conduct  the  waur  from  tbe  spring  a  distance  of  some  20  rods,  having  a  size 
of  tliree*quarterB  inch,  and  for  some  80  rods  of  the  size  of  one-half  inch  in  di- 
ameter, in  accordance  with  bis  agreement  to  carry  the  water  "into  tbe  meadow 
of  the"  defendant,  which,  in  the  instrument,  is  declared  in  express  words  to 
be  tbe  consideration  for  the  grant  made  by  tbe  defendant  to  Colson  and  his  as- 
signs and  heirs.  The  instrument  then  proceeds  to  state,  viz. :  "Tbe  party  of 
the  Brst  part  has  hereby  granted,  bargained,  sold,  released,  and  confirmed,  sad 
by  these  presents  does  bargain,  sell,  release,  and  confirm,  onto  tbe  said  party 
of  tbe  second  part,  his  heirs  and  assigns,  all  tbe  water  of  said  spring  which 
can  be  conducted  tlirough  i^iuch  lead  pipe.  The  party  of  the  seeoad  part 
has  tbe  right  to  all  the  water  which  can  ran  through  said  i^incb  pipe,  said 
half-inch  pipe  to  be  inserted  at  the  termination  of  the  f-inch  pipe  as  tiefore 
described,  to  be  constructed  and  kept  in  repair  at  tlie  cost,  charge,  and  ex- 
pense of  the  party  of  the  second  part,  to  have  and  to  bold,  all  and  Biognlar, 
the  same  easement  and  privilege  to  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever,  as  appui-tenances  belonging  to  his  and  their  lands  as 
aforesaid."  The  language  which  we  have  quoted  is  definite  and  certain. in 
many  of  its  parts :  (1)  Itcontains  words  indicative  that  the  quantity  of  water 
specified  is  granted,  sold,  released,  and  confirmed  to  the  second  party  to  the 
instrument.    (2)  It  is  definite  and  certain,  in  that  it  defines  tbe  quantity  0t 
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WBter  covert  bj  the  presents,  to-wit:  "All  the  water  of  satd  >8pnring  wbicl 
can  be  conducted  through  ^inch  le&A  pipe."  These  lalter  wordB  indicate  the 
size  of  the  conduit  to  be  used,  and  they  bear  significantly  the  idea  ttiat  the 
pipe  is  to  be  so  laid  that  it  will  carry  all  the  water  that  can  be  conducted 
through  such  a  :pipe.  The  words  "oan  be  conducted"  may  properly  receive 
Bigni6canoe  in  'considering  the  manner  in  which  the  pipe  was  to  be  inserted 
in  the  spring,  and  was  to  be  laid  and  used  to  effectuate  the  intention  of  tliu 
partiee.  The  subsequent  language  of  the  instrument  doiefl  not  limit  the 
phrases  with  which  we  have  already  dealt.  It  is  well  chosen  to  maks  more 
ctear  and  definite,  if  need  be,  the  words  already  used.  .It  deduces  in  express 
words,  viz.:  "The  party  of  the  first  part  has  the  right  to  all  the  water  which 
can  run  through  said  ^inch  pi^ie."  Following  these  words  are  those  whicL 
indicate  where  the  one-half  inch  pipe  is  to  be  connected  to  the  one  that  is 
tbree-quartera  inch;  and,  according  to  the  testimony,  the  one>half  inch  pipe 
was  inserted  in  the  three-quarters  inch  pipe  about  2U  rods  from  the  spring. 
Agwin.  the  giant  contains  the  following  definite  language, in  respect  to  the 
conduit  to  he  used,  and  the  manner  of  its  use,  and  names  the  party  on  whom 
the  burden  rests  of  keeping  it  in  repair;  as  in  the  instrument  we  find  the  fol- 
lowing language,  in  respect  to  the  conduit:  "To.be  conetructed  and  kept  in 
repair  at  the  cost,  charge,  and  expense  of  the  party  of  the  second  part,  to  have 
and  to  hold,  all  and  singular,  the  same  easement  and  privilege  to  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever,  as  appurtenances  be- 
longing to  his  and  their  lands  as  aforesaid."  The  instrument  serves  as  an 
espress  grant,  and  is  itself  "the  creation  of  the  casement,"  and  in  clear  lan- 
guage It  expresses  the  nature  and  extent.  From  that  language,  in  connec- 
tion with  the  circumstances  existing  at  the  time  of  making  the  Instrument, 
the  nature  and  extent  of  the  grant  is  to  be  determined.  2  VVashb.  Keal  Prop. 
(3d  £d.)  278.  If  the  construction  was  doubtful,  the  interpret.ttion,  according 
to  authority,  should  be  given  favorably  to  the  grantee.  Fisk  v.  Wilber,  7 
Barb.  395.  The  language  used  very  clearly  casts  the  burden  upon  the  domi 
nant  estate  to  keep  in  repair  the  easement  and  its  incidents,  fluch  is  the 
general  rule  in  respect  to  easements.  Mr.  Washburn  says,  (volume  2,  p 
311,)  viz.:  "As  a  general  proposition,  the  dominant  estate  is  bound  to  repidi 
the  way  it  enjoys  over  the  servient  estate,  though  the  owner  of  the  latter  may 
by  grant  or  reservation,  or  by  prescription,  be  bound  to  make  the  neoessar} 
repairs  in  order  to  its  enjoyment."  The  important  and  substantive  thing 
granted  is  the  use  of  the  water,  as  well  as  the  privilege  of  conducting  it  from 
the  mentioned  spring  across  the  premises  of  the  defendant  to  the  premises 
now  occupied  and  owned  by  the  plaintiff.  It  is  said  by  Mr.  Washburn,  (vol- 
ume 2,  p.  319,)  viz.:  "Property  in  water  in  connection  with  real  estate  can 
only  be  predicated  of  its  use,  which  serves  by  its  enjoyment  to  give  a  value  to 
the  corporeal  hereditament  with  which  its  use  is  applied."  Under  the  Ian* 
guage  of  the  grant  now  before  us  we  are  of  the  opinion  that  it  was  the  duty 
of  the  plaintiff  to  maintain  in  repair,  not  only  the  conduit,  but  the  spring 
from  which  he  was  granted  the  privilege  of  conducting  so  much  water  as 
would  flow  through  a  lead  pipe  one-half  inch  in  diameter.  Such  burden  was 
cast  up<m  the  plaintiff  by  the  exact  words  of  the  grant.  That  burden  seems 
to  toe  in  accordance  with  the  general  rule  laid  down  in  respect  to  enjoyment 
of  easements.  It  is  said  by  Mr.  Washburn,  (page  825  of  volume  2,)  viz.: 
"If  one  owns  the  right  of  a  water-course  in  the  land  of  another  it  is  incum- 
bent upon  him  to  keep  the  same  in  repair,  unless  the  land-owner  is  bound  by 
some  covenant  to  make  repairs.  And  to  this  end  he  has  the  right,  as  incident 
to  the  principal  easement,  to  enter  upon  the  servient  estate,  and  do  whatever 
is  necessary  to  make  such  repairs,  such  as  digging  up  the  soil  and  the  like, 
but  doing  no  unnecessary  damage  thereby. "  For  the  purpose  of  enabling  the 
plaintiff  to  enjoy  the  use  of  the  water  covered  by  the  language  of  the  grant, 
to  obt^D  the  same  from  the  spring  mentioned,  we  are  of  the  opinion  that  ue 
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By  the  terms  of  the  sabmiBsion,  such  deposit  was  made  a*  seoniity  for  any  award 
to  be  made  "in  said  arbitration,"  and  was  payable  by  the  trust  company  "in  ac- 
cordance with  any  judf^ent  that  may  be  entered  upon  such  award. "  HelcL,  that 
this  agreement  was  within  Code  Civil  Proo.  li.  T.  $  2Sm,  providing  that  where  s 
party  revokes  a  submission,  any  other  party  thereto  "may  maintain  an  action 
against  him,  and  also  against  his  sureties,  if  any,  upon  the  submission  or  any  in- 
strument collateral  thereto, "  for  the  costs  and  expenses  and  damages  incurred  in 
preparing  for  the  arbitration  and  in  conducting  tne  proceedings  to  the  time  of  the 
revocation. 

Appeal  from  special  term.  New  York  coanty. 

Action  by  the  Union  InsuranceCompany  of  Philadelphia  and  the  Insarance 
Company  of  tlie  State  of  PennsylTania  against  the  Central  Trust  Company  of 
New  York  and  the  Continental  Insurance  Company  of  New  York.  Defend- 
ants appeal  from  an  Interlocutory  judgment  overruling  their  demurrers  to  the 
complaint.  On  the  hearing  of  the  demurrers,  the  following  opinion  was  ren- 
dered at  special  term  by  Van  Bkunt,  J. : 

"This  action  was  brought  to  determine  the  rights  and  interests  of  the  par- 
ties in  respect  to  a  certain  fund  deposited  with  the  defendant  the  Central 
Trust  Company  of  the  city  of  New  York  under  and  pursuant  to  a  certain  nT- 
bitration  agreement,  and  to  enjoin  the  disposition  of  said  fund  pending  the 
action.  The  complaint  alleges  that  on  or  about  the  14th  of  October,  1885,  tlie 
plaintiffs  entered  into  a  certain  submission  to  arbitration  with  the  defendant 
the  Continental  Insurance  Co.  of  the  city  of  New  York  and  one  Lorenzo 
Dlmick.  This  agreement  of  arbitration,  after  reciting  that  controversies 
were  existing  and  pending  between  the  parties  of  the  first  and  second  parts 

Siz.,  the  plaintiffs)  and  the  parties  of  the  third  and  fourth  parts,  (viz.,  the 
ntinental  Insurance  Co.  and  said  Dimick,)  arising  chiefly  out  of  the  trans- 
actions and  dealings  of  said  Dimick,  and  that  certain  ciyil  actions  and  suits 
were  pending  between  the  said  companies  and  the  said  Dimick,  appointed  as 
arbitrators  one  Reed,  of  Philadelphia,  and  one  Carpenter,  of  New  York,  with 
a  third  arbitrator  to  be  selected,  to  adjust  the  differences  mentioned  in  said 
agreement  of  arbitration.  It  was  further  provided  that  the  arbitrators  should 
select  the  third  arbitrator  on  the  execution  and  delivery  of  the  agreement  of 
arbitration.  The  subjects  upon  which  the  arbitrators  were  to  act  were  there- 
upon stated  in  the  agreement,  and  a  provision  made  that  judgment  might  be 
rendered  upon  the  award  in  the  supreme  court  of  the  state  of  New  York.  It 
was  further  provided  that  neither  of  the  parties  shonld  have  the  right  to  re- 
voke the  submission.  The  compensation  of  the  arbitrators  and  expenses  of 
witnesses  were  also  provided  for.  The  agreement  also  contained  the  follow- 
ing clause:  '  It  is  further  agreed  that  at  or  before  the  execution  and  delivery 
of  this  agreement  there  shall  be  deposited  with  the  Central  Trust  Co.  of  the 
city  of  New  York,  security  satisfactory  to  the  parties  of  the  first  and  second 
parts  to  the  amount  of  850,000,  to  secure  the  payment,  performance,  and 
satisfaction  of  any  awiird  in  favor  of  the  said  parties  of  the  first  and  second 
parts,  or  either  of  them,  that  may  be  made  against  said  Dimick  in  said  arbi- 
tration by  said  arbitrators  or  a  majority  of  them,  payment  and  satisfaction 
of  said  award  up  to  the  said  amount  of  $50,000  to  be  paid  upon  demand  by 
the  Central  Trust  Co.  of  New  York  in  accordance  with  any  judgment  that 
may  be  entered  upon  such  award.'  The  complaint  further  alleged  that  the 
arbitrators  named  in  the  agreement  selected  as  the  third  arbitrator  Stephen  P. 
Nash,  of  New  York;  that  Dimick  died  in  February,  1888,  leaving  a  last  will 
and  testament  devising  all  his  property  to  his  wife,  Kate  £.  Dimick,  who 
was  duly  appointed  the  executrix  thereof;  that  on  or  about  the  13th  of  Octo- 
ber, and  before  the  execution  and  delivery  of  said  submission,  the  defendant 
the  Continental  Insurance  Co.,  with  the  approval  and  procurement  of  said 
Dimick,  and  in  conformity  to  the  terms  of  the  submission,  deposited  with  the 
defendant  the  Central  Trust  Company  500  shares  of  the  capital  stock  of  the 
New  York  and  Hatlem  liy.  Co.,  to  be  held  by  said  company  in  acoordanca 
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with  the  terms  of  said  sabmission.    Th«  said  trust  company  signed  and  la- 
doraed  upon  said  agreement  the  following  receipt: 

"  •  New  Yokk,  October  13tii,  1885. 

"  '  Beceived  500  shares  of  the  capital  stock  of  the  New  York  and  Harlem 
Kailrcad  Company,  to  be  held  in  accordance  with  tlie  terms  of  the  above  sub- 
mission. Central  Trust  Co.  or  New  York:. 

"  'G.  Shkeman,  Vice-Pres.' 

"Tlie  complaint  further  alleges  tliat  thereafter,  and  from  the  15th  untU 
about  tbe  lUth  of  October,  the  plaintiffs  and  the  said  Gootinental  Ins.  Co.  and 
Dimiek  proceeded  under  said  submission  before  the  arbitrators,  and  that  the 
plaintiffs  have  always,  as  parties  to  said  submission,  duly  kept  and  performed 
and  in  all  respects  complied  with  all  the  providiona  and  covenants  ut  every 
nature  on  thsir  part  to  be  kept  and  performed  contained  in  the  said  submis- 
sion; that  on  the  18th  of  October  Dimiek  served  upon  arbitrators  a  revocation 
of  said  submission  to  arbitration;  that  the  plaintiffs  Iiave  incurred  oosts  and 
expenses  in  preparing  for  said  arbitration  and  the  conducting  of  the  proceed- 
ings therein  at  the  time  of  such  revocation  in  excess  of  the  sum  of  850,000; 
tt»t  in  December.  1889,  the  plaintiff  duly  denianJetl  fiom  the  Continental  In- 
sursDce  Company,  the  Central  Trust  Co.,  and  the  said  KaXe  £.  Dimiek,  exec- 
utrix, etc.,  payment  of  said  sum  of  t50,(}00  out  of  the  security  as  so  deposited 
as  aforesaid,  which  security  then  and  at  all  times  therein  mentioned  was  of  far 
greater  \  aliie  than  $50,000,  which  payment  was  refused.  The  complaint  con- 
tains the  further  allegation  that  the  defendants  the  Continental  liis.  Co.  and 
Dimiek  claimed  an  interest  In  said  stock  and  Its  proceeds  adverse  to  the  plain- 
tiffs, and  relief  waa  thereupon  asked  praying  that  the  defeudants,  and  each 
of  tliem.  might  be  enjoined  until  the  trial  and  decision  of  tlie  action  from  sell- 
ing or  disposing  of  this  security,  and  that  it  might  be  adjudged  and  decreed 
that  the  said  stock  may  be  sold,  and  tlie  rights  and  interests  of  the  parties 
therein  be  settled,  and  the  plaintiffs  be  paid  out  of  the  proceeds  the  amount 
of  their  costs  and  expenses  incurred  and  damages  suffered  as  aforesaid,  and 
for  sucb  other  relief  as  might  be  just.  To  this  complaint  tlie  defendants  the 
Continental  Insurance  Co.  and  the  Central  Trust  Co.  s^Kirately  demurred 
upon  the  grounds:  First,  that  there  is  a  misjoinder  of  parties  plaintiff,  in 
that  an  alleged  cause  of  action  in  favor  of  tbe  Union  Ins.  Co.  tias  been  joined 
in  tbe  same  action  with  a  distinct  alleged  cause  of  action  In  favor  of  tbe  plain- 
tiff the  Insurance  Company  of  tbe  State  of  Pennsylvania;  teoond,  that  causes 
of  action  have  been  improperly  united,  in  that  the  alleged  cause  of  action  in 
favor  of  the  Union  Ins.  Co.  has  been  united  in  the  siime  complaint  and  action 
with  a  distinct  alleged  cause  of  action  in  favor  of  the  plaintiff  the  Insurance 
Company  of  the  State  of  Pennsylvania;  third,  that  tbe  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  fourth,  that  the  complaint 
does  not  state  facts  suflScient  to  constitute  a  cause  of  action  against  the  de- 
murring defendant. 

"In  the  disposition  of  these  demurrers  we  will  consider  first  the  ground  of 
demurrer  that  there  is  a  misjoinder  of  parties  plaintiff.  It  seems  apparent 
tliat  this  objection  is  not  well  taken.  The  provisions  of  section  446  of  the 
Code  are  that  all  persons  having  an  interest  in  the  subject  of  tlie  action  and 
in  obtaining  the  judgment  demanded  may  be  joined  as  plaintiffs,  except  i\s 
otherwise  expressly  prescribed  in  tbe  act.  Section  448  provides  as  follows: 
Of  the  parties  to  the  action  those  who  are  united  in  interest  must  be  joined 
as  plaintiffs  or  defendants,  except  as  otherwise  expressly  prescriljed  in  this 
act.  Bat  if  tbe  consent  of  any  one  who  ought  to  be  joined  aa  plaintiff  can- 
not be  obtained  be  may'  be  made  a  defendant,  the  reason  therefor  being  stated 
in  the  complaiut.  It  seems  to  be  clear  that,  if  there  is  any  right  to  t>e  en- 
forced in  respect  to  these  funds  in  favor  of  eitlier  the  parties  of  the  first  or 
second  parts,  both  are  interested  titerein,  and  both  are  necessai-y  parties  to 
tbe  action,  and  both  may  claim  aOlrmative  judgment.    Tlie  subject-matter  of 
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the  acUon  is  the  $50,000.  and  this  deposit  was  made  for  the  purpose  of  secur- 
ing payment,  performance,  and  satlsfiictlon  of  any  award  in  favor  of  the  par- 
ties of  the  flrst  and  second  parts,  or  either  of  them.  Whatever  interest  they 
had  in  this  security  was  joint,  until  by  the  decision  of  the  arbitrators  it  ap- 
peared that  either  one  or  both  of  them  had  no  interest  therein.  It  would  ap- 
pear, therefore,  that,  this  deposit  having  been  made  as  security  to  these  plain- 
tiffs, if  there  were  any  rights  to  be  enforced  against  this  fund  for  the 
purpose  of  meeting  their  expenses  and  the  expenses  of  the  arbitrators  in- 
curred prior  to  the  revocation,  this  interest  was  necessarily  joint.  We  think, 
therefore,  that  It  is  clear  that  there  was  no  misjoinder  of  parties  plaintiff. 
The  views  expressed  in  regard  to  the  flrst  ground  of  demurrer  seem  to  dis- 
pose of  the  second  ground,  because  there  is  no  separate  cause  of  action  al- 
leged in  favor  of  these  two  plaintiffs.  Their  cause  of  action  is  joint,  because 
they  are  jointly  interested  In  the  fund ;  and  one  of  these  parties  would  have 
BO  right  to  exhaust  the  fund  for  the  payment  of  its  expenses,  leaving  the 
other  without  any  recourse  against  a  security  which  liad  been  given  to  it  in 
the  same  manner.  It  was  absolutely  necessary  that  the  rights  of  these  parties 
should  be  adjudicated  in  one  action,  and  that  the  proportion  which  each  was 
entitled  to  recover  out  of  the  fund  should  be  settled  in  the  one  action,  for  the 
reason  that  the  deposit  was  a  joint  security,  and,  furthermore,  because  it  was 
under  a  single  agreement. 

"This  brings  us  to  the  next  two  grounds  of  demurrer,  that  the  complaint 
does  not  state  facts  suflSclent  to  constitute  a  cause  of  action,  either  gener- 
ally or  against  the  particular  demurring  defendant.  In  view  of  the  decision 
which  has  been  upon  the  revocation  of  the  arbitration  by  Dimick  notwith- 
standing the  agreement  not  to  revoke,  this  question  must  be  determined  upon 
the  basis  that  the  agreement  to  arbitrate  was  lawfully  revoked.  Considerable 
discussion  has  been  entered  into  by  the  counsel  on  either  side  as  to  what  were 
the  rights  and  liabilities  under  such  circumstiinces  lK>th  under  tlie  Elevised 
Statutes  and  under  the  Code.  We  will  only  refer  to  the  provisions  of  the 
Code  which  seem  to  entirely  dispose  of  the  question  at  issue.  Section  2384  is 
as  follows:  'Liability  of  Party  who  Revokes.  Sec.  2884.  Where  a  party  re- 
vokes a  submission  made  either  as  prescribed  in  this  title  or  otherwise,  any 
other  party  to  the  submission  may  maintain  an  action  against  him,  and  also 
against  his  sureties,  if  any,  upon  the  submission,  or  any  instrument  collateral 
thereto,  in  which  action  tlie  plaintiff  may  recover  all  the  costs  and  other  ex- 
penses and  all  the  damages  which  he  has  incurred  in  preparing  for  the  arbi- 
trationand  in  conductingtiieproceedingstothetimeof  the  revocation.  !Either 
of  the  arbitrators  may  recover  in  an  action  against  the  revoking  party  his  rea- 
sonable costs  and  expenses.'  Therefore,  by  this  jirovision,  any  of  the  other 
parties  to  this  submission  in  consequence  of  the  revocation  by  Dimick,  had  the 
right  to  maintain  an  action  against  him,  and  also  against  his  sureties,  if  any, 
upon  the  submission  or  any  instrument  collateral  thereto,  to  recover  their  costs 
and  expenses.  It  is  alleged  upon  the  part  of  the  Continental  Ins.  Co.  that  they 
were  not  tlie  sureties  of  Dimick.  and  therefore  the  action  could  not  be  main- 
tained against  them;  and  that  the  cause  of  action  against  both  defendants 
fails  because  by  the  special  covenant  in  the  submission  the  Continental  Ins. 
Co.,  by  agreement  with  Dimick,  had  paid  the  fund  in  question,  not  to  secure 
the  submission,  but  to  provide  for  the  payment,  performance,  and  satisfaction 
by  Dimick  of  any  award  against  him;  and  that  the  fund  should  be  available 
to  the  plaintiffs  only  in  payment  of  any  judgment  that  might  be  entered 
thereon  in  their  favor.  We  think  that  the  provisions  of  the  section  re- 
ferred to  expressly  gives  a  right  of  action  under  the  cfrcumstiinces  presented 
in  this  case.  It  is  true  that  neither  the  Continental  Ins.  Co.  nor  the  Central 
Trust  Co.  were  sureties  for  Dimick  upon  this  arbitration.  It  is  also  true  that 
by  the  provisions  of  the  arbitration  agreement  it  was  provided  that  this  S50,- 
000  should  be  deposited  to  secure  the  payment,  performance  and  satisfactt^'. 
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of  any  award  in  favor  of  the  plaintiffs,  or  either  of  them,  that  might  be  made 
against  Dimiclc  in  the  arbitration,  and  that  payment  and  satisfaction  of  this 
award  up  to  the  amount  of  i(50,000  should  hie  made  upon  demand  by  the 
Central  Trust  Company  in  accordance  with  any  judgment  that  might  be  en* 
tered  upon  such  award.  If  the  question  of  the  right  to  maintain  this  action 
depended  upon  the  strict  words  which  have  been  quoted,  undoubtedly  no  claim 
against  this  fund  would  have  arisen  by  a  revocation  of  the  submission  to  arbi- 
tration. But  the  liabilities  of  parties  to  such  an  arbitration,  or  their  sureties, 
or  arising  under  instruments  collateral  to  the  agreement  to  arbitrate  in  case 
of  a  revocation,  is  determined  by  the  statute,  which  provides  that  in  case  of 
a  revocation  the  other  party  may  recover  his  expenses,  etc.,  against  the  re- 
voking party  or  his  sureties,  or  upon  any  instrument  collateral  to  the  agree- 
ment  to  arbitrate.  Xow.  it  seems  to  be  plain  that  the  agreement  respecting 
this  deposit,  although  incorporated  in  the  agreement  to  arbitrate,  was  really 
an  instrament  collateral  to  anch  agreement;  and  it  was  by  reason  of  the  pro- 
visions of  this  collateral  agreement  that  the  fund  in  question  sprang  into  ex- 
istence. The  mere  fact  that  it  was  incorporated  in  the  same  instrument  as 
tbe  agreement  to  arbitrate  makes  this  deposit  and  the  agreement  under  which 
it  was  deposited  no  less  collateral  to  the  agreement  to  arbitrate.  It  is  an 
agreement  made  for  tbe  benefit  of  the  plaintitTs,  and  to  secure  them.  The 
fund  is  brought  into  existenoe  in  pursuance  of  that  agreement  being  furnished 
by  tbe  Continental  Ins.  Co.  according  to  an  agreement  with  Dimick.  It  is 
therefore  the  product  of  an  instrument  collateral  to  the  agreement  to  arbi- 
trate. Suppose  there  had  been  an  undertaking  upon  the  part  of  the  Continental 
Ins.  Co.,  on  behalf  of  Dimick,  to  deposit  this  money,  upon  a  separate  paper, 
and  conditioned  precisely  the  same  as  the  agreement  now  under  considera- 
tion, could  there  be  any  doubt  but  that  it  would  be  an  instrument  collateral 
to  the  agreement  to  submit,  within  the  language  of  the  Code?  It  seems  to 
me,  clearly  not;  and  that  all  the  confusion  in  regard  to  this  question  has 
arisen  from  the  fact  that  the  collateral  instrument  is  incorporated  in  the  agree- 
ment to  submit.  But,  as  we  have  already  seen,  that  fact  in  no  way  changes 
the  relations  of  the  parties.  It  is  an  undertaking  independent  of  the  agree- 
ment to  arbitrate  to  secure  tbe  award,  and  such  an  instrument  comes  clearl;- 
within  the  definitions  of  the  Code  as  collateral  to  the  submission.  Now,  this 
t50,000.  which  is  in  the  hands  of  the  Central  Trust  Co.,  is  the  product  of  this 
agreement.  It  was  deposited  to  secure  this  award,  and  the  rights  of  the 
parties  are  to  be  determined  by  the  collateral  instrument  out  of  which  tbe 
deposit  sprung,  interpreted  by  tbe  liabilities  provided  for  by  the  section  of 
tbe  Code  already  cited.  Although  the  collateral  agreement  to  secure  the  per- 
formance of  the  award  by  Dimick  contained  no  express  provision  such  as 
would  entail  the  obligation  to  pay  the  expenses  of  the  award,  the  law  lias 
stated  that,  where  any  such  obligation  is  entered  into,  the  obligor,  in  case  of 
a  revocation  of  the  submission,  becomes  liable  to  pay  the  expenses  of  tbe  party 
who  is  not  at  fault,  and  the  contract  between  the  parties  is  to  be  construed  in 
view  of  the  provisions  of  the  statutes  governing  such  instruments.  It  seems 
to  me,  therefore,  that  this  action  Is  upon  an  instrument  collateral  to  tbe  sub- 
mission and  the  fund  brought  into  existence  thereby,  which  fund  was  to  be 
the  surety  for  the  performance  by  Dimick  of  any  award  which  might  be  ren- 
dered against  him.  The  demurrer  should  be  overruled,  with  leave  to  with- 
draw tbe  demurrer  and  answer  on  payment  of  costs." 

Argued  before  Bbady  and  Daniels,  JJ. 

Butler,  Staiman  <£  Hubbard,  {John  Notman  and  William  Allen  Butler, 
of  counsel,)  for  appellants.  Bvarts,  Choate  <£  Seaman,  (Joteph  H.  ChoaU 
and  Treadtoell  Cleveland,  of  counsel,)  for  respondents. 

Bkact,  J.  In  this  case  the  elaborate  opinion  of  the  presiding  justice,  de- 
Urered  upon  tbe  decision  of  this  controversy  before  him,  covers  all  the  points 
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presented,  and  needs  no  elaboration.  The  serious  questions,  at  flrst  blush,  re- 
late to  that  part  of  the  agreement  providing  for  the  deposit  of  $50,000  as  se- 
curity for  the  performance  of  any  award  made  against  Dimick,  and  the  con- 
struction to  be  given  to  section  2384  of  the  Code,  in  connection  with  it.  It 
is  true  that  the  clsnse  mentioned  provides  in  terms  for  the  award  to  be  made 
"in  said  arbitration"  payable  by  the  Central  Trust  Company  "In  accordance 
with  any  judgment  that  may  be  entered  upon  such  awards,"  which  is  sup- 
posed to  limit  the  right  of  the  plaintiffs  under  the  agreement  to  awards  only. 
The  fallacy  of  this  view  consists  in  disregaixling  the  provisions  of  the  section 
named,  which  were  a  part  of  the  law  of  the  state  when  the  agreement  was  en- 
tered into,  and  which  were  intended  to  apply  to  such  agreements,  in  justice 
to  the  parties  making  them,  so  that  the  capricious,  or  ill-advised,  or  unrelia- 
ble litigant  shonld  not  be  permitted  to  indulge  in  any  of  these  follies  or  traits, 
and  go  forth  nntrammeled  by  reeponsibility.  The  language  employed  by  the 
eodifiers  giving  a  light  of  action  against  the  sureties,  if  any,  upon  the  sab- 
mission,  added,  to  leave  no  doubt  of  the  intention  to  cover  the  wl  ol  subject, 
"or  any  instrument  collateral  thereto;"  and  these  provisions,  by  op  ration  of 
.  law,  are  ingrafted  upon  the  agreement  as  effectually  as  if  expressed  tn  heeo  verba. 
Thus,  properly  construed,  the  agreement  is  an  indemnity  against  any  loss  by 
reason  of  the  revocation,  and  with  which  the  fund  n  burdened.  Indeed,  if 
strict  literal  construction  should  be  demanded  of  the  disputed  clause,  it  may 
well  be  said  that  the  costs  and  damages  provided  for  and  given  to  tlie  non- 
revoking  party  are  an  award  made  by  statute  in  "said  arbitration,"  particu- 
larly when,  as  suggested,  that  law  becomes  a  part  of  the  agreement.  It  is 
not  deemed  necessary  to  pursue  this  subjectf  urtber.  The  judgment  appealed 
from  must  be  afSrmed,  with  costs. 

Daniels,  J.,  {concurring. )  Serious  doubts  arise  upon  the  arbitration  agree- 
ment whether  this  action  can  be  maintained  for  tbe  appropriation  of  the  se- 
curities deposited  for  the  only  purpose  of  satisfying  any  awai-d  which  might 
be  made  to  the  payment  of  the  expenses  incurred  prior  to  the  revocation  of 
tbe  submission,  which  prevented  an  award,  and  terminated  the  authonty  of 
the  arbitrators.  But  the  interests  of  these  parties  will  be  promoted  by  avoid- 
ing a  definite  solution  of  these  doubts  at  the  present  time;  for,  if  it  should  be 
held  that  the  plaintiff  bad  no  right  of  action,  a  reargument  of  tbe  appeal 
would  become  necessary  in  this  court,  which  would  produce  a  period  of  con- 
siderable delay;  and  after  that,  and  the  decision  of  the  appeal,  the  case  with- 
out doubt  would  be  taken  to  the  court  of  last  resort  by  the  defeated  party. 
It  will  advance  tbe  final  determination  of  tbe  action  to  place  it  in  a  condition 
for  taking  that  Qnal  step  as  early  as  practicable,  and  that  can  be  done  by 
waiving  all  these  doubts,  and  affirming  this  judgment  at  once.  It  wUI  abridge 
the  time  very  materially  for  the  pendency  of  the  action,  and  result  in  an 
early,  as  well  as  final,  decision.  For  these  reasons  it  is  considered  l>est  to 
concur  in  tbe  conclusion  of  tbe  opinion  of  Mr.  Justice  Bbadt,  and  affirm  the 
judgment. 


In  re  MoFarlani>. 
ISuvrane  Court,  Oeneral  Term,  Fourth  Department.    Febmary,  1891.) 

CanasAii  Law — Jubibdictioi? — Recorsbk  or  Osweoo. 

Relator,  who  lived  in  Cayuga  county,  was  cbarged  with  tbe  vnronffful  appropria- 
tiwi  of  property  balled  to  him  in  Oswego  county,  where  it  was  to  be  returnJM  to 
tbe  bailor.  Code  Crim.  Free.  N.  Y.  %  184,  provides  that "  when  a  crime  is  commit- 
ted partly  In  one  county  and  partly  in  another,  or  the  acts  or  eflects  thereof  consti- 
tuting or  requisite  to  the  consummation  of  the  offense  occur  in  two  or  more  oonn- 
ties,  the  jurisdiction  is  in  either  county. "  Held,  that  tbe  recorder  of  the  city  of 
Oswego,  who  has  the  powers  of  a  Justice  of  the  peace,  in  criminal  matters  under 
Laws  N.  T.  1849,  o.  134,  §  8,  and  Cfode  Crim.  Proc.  N.  Y.  i  147,  had  jurUdicUon  to 
commit  relator  to  await  the  action  of  the  grand  jury. 
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2.  SaXK— FoELIMIirABT  HeAKISG — SUTFICIBKCT  OF  EviDENO. 

Where  there  is  some  evidence  before  the  committing  maj^strate  that  relator  ia 
^Uty  of  the  crime  charged,  his  determination  thereon  will  aot  ordinarilf  be  di>- 
torbed  on  habeas  eorou*. 

Appeal  from  order  of  special  surrogate,  Oswego  county. 

Application  of  Peter  McFarland  for  a  writ  of  habeas  eorptu.  On  the  24tb 
of  Marcb,  1890,  the  recorder,  apon  informaiioo  upon  oath,  issued  a  warrant 
for  the  arrest  at  McFarland  for  the  crime  of  grand  larcenj  in  the  second  de- 
gree. The  arrest  was  made  ami  k  hearing  had  before  the  recorder,  evidence 
being  given  on  behalf  of  the  people  and  also  on  behalf  of  the  defendant 
tbeniB.  The  recorder  was  satisfied  thattlie crime  charged  had  been  commit- 
ted, and  Unit  there  was  sufficient  ground  to  believe  the  defendant  guilty 
thereof,  and  ordered  that  he  be  held  to  answer  in  the  sum  of  8300,  and  be 
committed  to  the  aherifl  of  Oswego  county  until  be  give  such  bail.  The  re- 
corder accordingly  issued  a  warrant  of  commitment  to  the  sheriff,  who 
tberenpon  took  the  defendant.  The  latter  then  applied  to  the  special  sur- 
rogate of  Oswego  county  for  a  writ  of  habeas  corpus,  alleging  that  the  eom- 
mUmsut  was  iiiecal  for  the  reason  that  no  evidence  was  given  l>e£oru  the 
reoofder  tending  to  show  the  defendant  guilty,  and  also  that  the  recorder 
had  no  jorisdiction  territorially  to  make  the  oi-der  of  oomraitment.  Upon 
J>e  bearing  before  the  special  surrogate  the  evidence  taken  before  the  re- 
corder waa  read.  The  grounds  upon  which  the  ordei-  of  discharge  was  made, 
as  recited  in  it,  are:  "It  appearing  upon  such  examination  Uiat  the  said 
Peter  McFadaad  is  unlawfully  im^soned  and  restrained  of  his  liberty  by 
reason  of  want  of  Jariadictiom  on  the  part  of  the  oommitting  magistrate  to 
make  the  order  of  oommitmant  on  i^ich  said  Peter  McFarl^d  is  held,  upon 
the  evidence  and  iacts,  and  of  evidence  to  sustain  the  same."  delator  was 
discharged,  and  the  people  appeal. 

AtgaeA  Iwfore  Habdin,  F.  J.,  and  Mabtin  and  Mbbwin,  JJ. 

6eo.  T.  Clark,  Aast.  Dist.  Atty.,  for  appellants.  Peter  McFarland,  inpro. 
per. 

'ilsxwis,  J.  The  questions  on  this  appeal  are  (1)  whether  the  recorder  of 
Oswego  city  bad  jurisdiction  territorially  to  make  the  commitment,  and  (2) 
whether  there  was  such  a  lack  of  evidence  before  him  as  to  tlie  guilt  of  the 
defendant  that  bis  discharge  upon  habeas  oorpus  was  proper.  Upon  the 
Brat  proposition  the  claim  of  the  respondent  here  is  that  he  lived  in  Cayuga 
county,  and  that  the  crime,  if  any,  was  committed  outside  of  the  county  of 
Oswego.  The  recorder  of  the  city  of  Oswego  has  in  criminal  matters  the 
powers  of  a  justice  of  the  peace.  Chapter  134,  S  2,  Laws  1849.  He  is  a 
magistrate,  under  section  147,  Code  Ciim.  Proc.  Tne  substance  of  the  crime 
charged  was  the  wrongful  appropriation  of  property  by  a  bailee.  The  bail- 
ment, if  there  was  one,  was  made  in  Oswego  county,  and  the  property 
was  to  be  returned  there.  If  we  take  the  view  most  favorable  to  the  re- 
spondent, it  was  a  case  within  section  134,  Code  Crlm.  Proc,  which  provides 
that  "when  a  crime  is  committed  partly  in  one  county  and  partly  in  an- 
other, or  the  acts  or  effects  thereof  constituting  or  requisite  to  the  consum- 
mation of  the  offense  occur  in  two  or  more  counties,  the  jurisdiction  is  in 
either  coanty."  It  follows  that  the  recorder  liad  jurisdiction  territorially. 
Upon  the  second  proposition  the  claim  of  the  respondent  is  that  the  evi- 
dence before  the  recorder  did  not  tend  to  establish  the  commission  of  any 
crime.  Under  section  528  of  the  Penal  Code,  a  person  who  intentionally 
appropriates  to  his  own  use  property  held  by  him  as  a  bailee  is  guilty  of  lar- 
ceny. Witbia  this  definition  there  was  l>efore  the  recorder  evidence,  given 
on  ttie  part  of  the  complainant,  which  the  recorder  had  a  right  to  believe, 
which  tended  to  show  the  commission  by  respondent  of  the  crime  of  larceny. 
There  was  conflicting  evidence,  but  the  weight  of  that  was  tat  tlM  m^gis- 
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trate  to  determine,  and  should  not  be  rejudged,  in  any  ordinary  case  at  least, 
in  habeas  corpus  proceedings.     We  tliink  the  contention  of  the  respondent 
is  not  sustained,  and  tliat   tlie  order  of  discharge  was  improperly  made. 
Order  reversed.    All  concur. 


Faht  v.  Bomb,  W.  A  O.  B.  Go. 
{Supreme  Court,  General  Term,  Fourth  Department,    February,  ISn.) 
Uastbb  add  Servant— Dkf£ctivb  Appliances — Evidence. 

In  an  action  against  a  railroad  company  by  a  brakeman  for  injuries  caused  by  s 
defective  brake,  it  appeared  that  when  plaintifF  attempted  to  set  tbe  brake  the  bolt 
that  secured  the  chain  to  Uie  brake-staff  came  out,  causing  plaintiff  to  fall  from  the 
oar.  A  fellow-brakeman,  who  examined  the  brake,  testified  that  there  was  no  nut 
on  the  bolt;  that  the  bolt  was  old  and  rnstv,  and  was  partially  riveted,  but  not  suf- 
fl<dently  to  hold  it.  It  also  appeared  that  the  car  had  been  inspected  at  the  station 
which  the  train  had  just  left.  HeUL,  that  defendant's  negligence  was  properly 
submitted  to  the  jury.    Distinguishing  BaUey  r.  Railroad  Co.,  !1  N.  Y.  8upp.  585. 

Appeal  from  circuit  court,  Jefferson  county. 

Action  by  Martin  Fahy  against  the  Rome,  Watertown  &  Ogdensbnrg  Rail- 
road Company.  The  plaintiff  alleges  in  his  complaint  that  on  the  20th  Au- 
gust he  was  in  tbe  employ  of  the  defendant  as  a  brakem»n;  and  that  while 
engaged  in  attempting  to  set  a  brake  upon  a  freight-car  in  one  of  defendant's 
trains  near  De  Kalb  station,  in  the  county  of  St.  Lawrence,  he  was  thrown 
from  the  car  and  injured  by  reason  of  a  defective  brake.  From  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff  for  $2,500,  and  from  an  order  deny- 
ing  a  motion  on  the  minutes  for  a  new  trial,  defendant  appeals. 

Argued  before  Hahdin,  P.  J.,  and  Maktin  and  Merwin,  JJ. 

Edmund  B.  Wynn,  for  appellant.    Henry  Puroell,  for  respondent. 

Merwin,  J.  Tbefreight  train  upon  which  plaintiff  was  injured  left  Nor- 
wood on  the  morning  of  August  2,  1889.  The  plaintiff  was  the  rear  brake- 
man.  The  train  proceeded  southerly,  stopping  at  Potsdam  at)Out  10  minutes; 
then  at  Canton  about  45  minutes;  and  as  it  approached  De  Kalb,  and  blew 
for  that  station,  the  plaintiff  set  tbe  caboose  biuke,  and  then  climbed  up  on 
top  of  a  box-car  next  the  caboose,  and  while  he  was  in  the  act  of  setting  the 
brake  on  that  car  the  brake  gave  way,  and  he  was  thrown  upon  the  track, 
and  injured.  Tbe  brake-staff  was  connected  with  the  chain  by  a  bolt  that 
passed  through  the  staff,  and  upon  this  occasion  the  brake  gave  way  by  rea- 
son of  this  bolt  pulling  out,  thus  disconnecting  the  staff  and  the  chain.  The 
testimony  of  the  plaintiff  and  of  a  fellow-brakeman,  who  examined  the  brake 
shortly  after  the  accident,  tended  to  show  that  there  was  no  nut  upon  the 
bolt;  that  the  bolt  was  an  old,  rusty  one;  that  there  was  no  thread  on  it,  or 
that  it  was  rusty  where  the  threads  were;  that  the  end  of  tbe  bolt  was  bat- 
tered, or  partially  riveted,  with  a  view,  apparently,  of  keeping  it  in  its  place 
in  that  way,  but  that  it  was  not  sufficiently  riveted  to  bold  it.  There  was 
also  evidence  tending  to  show  that  this  brake  had  not  been  used  after  tbe  car 
left  Norwood  up  to  the  time  of  the  accident.  Tbe  car  belonged  to  the  Michi- 
gan Central  &  Canada  Southern  Line,  aud  was  delivered  to  the  defendant 
about  4  p.  M.  of  the  19th  August.  It  was  shown  on  the  part  of  defendant 
that  it  was  inspected  on  the  same  afternoon  by  an  inspector  of  the  defend- 
ant; but  the  sufflcienuy  of  his  inspection  was,  upon  his  evidence,  a  question 
of  fact. 

It  is  claimed  by  tbe  counsel  of  defendant  that  this  case  is  quite  analogous 
to  the  case  of  Bailey  v.  Railroad  Co.,  8  N.  Y.  Supp.  585,  (decided  in  this  de- 
partment,) where  it  was  held  that  tbe  evidence  was  insufficient  to  sustain  the 
finding  of  negligence  against  the  defendant.  In  that  case  the  plaintiff  was 
a  brakeman  on  a  train  of  defendant  made  up  of  l)ox  and  flat  freight  cars,  and 
was  injured  by  the  giving  way  of  the  brake  on  one  of  the  flat-cars  while  he 
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was  attempting  to  set  It  at  De  Ealb  Junction.  After  the  injnrj  it  was  found 
that  the  pin  In  the  bottom  of  the  brake-rod,  by  which  the  rod  was  held  in  its 
place,  was  gone.  "There  whs  no  evidence  which  tended  to  show  when  it 
was  broken,  removed,  or  lost,  nor  that  the  defendant  or  any  of  its  employes 
knew  of  its  absence  before  the  accident;  neitlier  did  the  plaintiff  give  any 
evidence  tending  to  show  any  omission  on  the  part  of  the  defendant  to  prop- 
erly inspect  the  car  in  question.  The  only  theory  upon  which  the  plaintiff 
claJined  to  recover  was  that,  having  proved  that  after  the  accident  the  pin  was 
out  of  the  rod,  the  jury  had  the  right  to  infer  from  that  fact  alone  that  the 
pin  was  out  when  the  train  left  Xorwood,  which  was  some  SO  or  40  miles 
distant,  and  then  upon  the  inference  thus  drawn  to  base  the  farther  infer- 
ence that  the  car  was  not  properly  inspected  before  it  left  that  station,  and 
upon  this  second  inference  to  find  that  the  defendant  was  negligent."  It 
was  said  that  the  proof  was  at  least  equally  consistent  with  the  theory  that 
the  pin  came  out  when  the  accident  occurred,  or  after  the  train  left  iKorwood, 
as  with  the  theory  that  it  was  out  when  it  left  Korwood.  The  pin  In  the 
brake-rod,  as  described  in  the  evidence  in  that  case,  was  a  key,  a  split  ring, 
which,  after  It  was  passed  through  the  rod,  was  bent  around  into  a  ring,  and 
lapped  by  like  the  weld  in  a  piece  of  iron.  In  the  present  case  there  was  a 
different  appliance.  A  bolt  passed  through  t)ie  staff,  and  it  should,  according 
to  the  evidence,  have  been  fixed  in  its  place  either  by  a  nut  or  by  a  proper 
riTetlDg.  There  was  evidence  from  which  the  jury  might  find  that  the  bolt 
at  the  time  of  the  accident  was  in  the  same  condition  it  was  when  the  car 
left  Norwood;  that  then  there  was  no  nut  on  the  bolt,  or  any  suitable  rivet- 
ing; that  it  was  not  then  properly  inspected,  and,  if  it  had  been,  the  absence 
of  the  nut  and  the  improper  riveting  would  have  been  discovered.  The  duty 
of  proper  inspection  there  at  Norwood  was  upon  the  defendant;  and  if.  in 
that  regard,  the  defendant  was  negligent,  and  the  plaintiff's  injury  followea 
as  the  natural  and  proximate  result,  there  would  be  a  basis  for  liability.  We 
are  of  the  opinion  that  the  Bailey  Case  was  essentially  different  from  the 
present,  and  that  the  question  of  the  negligence  of  the  defendant  was  In  this 
case  properly  left  to  the  jury.  We  are  also  of  the  opinion  that  the  question 
of  contributory  negligence,  as  well  as  that  of  the  validity  of  the  plaintiff's  re- 
lease, was  properly  l^t  to  the  jury.  Judgment  and  order  affirmed,  with  costs. 
All  concur. 


FBOPLB  «.  SWBENET. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department    Febmaiy,  1891.) 

1.  CsixnrAi,  luw— iNBTRUcnoss— Chabaotxb  or  Dbrnsant. 

An  instmetlon,  "if  the  orime  charged  in  the  indictment  has  been  oonolnslvely 
proven  to  the  satlstaotion  of  the  jury  beyond  a  reasonable  doubt,  that  in  that  case 
any  good  oharaoter  of  the  defense  does  not  avail  him, "  does  not  withdraw  from  the 
]UT7  evidence  as  to  defendant's  good  character,  where  the  court  had  previously 
chw'ged  that,  in  case  of  reasonable  doubt  as  to  defendant's  guilt,  which  must  be 
determined  on  all  the  evidence,  defendant  was  entitled  to  an  acquittal,  and  that  ev- 
idence as  to  the  good  character  of  defendant  should  be  oonsidered  in  determining 
tlie  qnestion  of  reasonable  doubt. 

%.  AFnui^-Rsvisw— Hashlebs  Kbbob. 

A  police  officer,  who  had  testified  as  to  the  oircnmstanoes  of  defendant's  arrest  in 
Chicago,  was  cross-examined  as  to  his  previous  official  history.  On  re-examination 
be  was  asked,  "Are  you  one  of  the  officers  that  .was  in  the  Haymarket  riot  at  Chi- 
cago, blown  up  by  the  bomb-shellsl "  to  which  be  replied,  over  defendant's  objec- 
tion, "I  was  one  of  the  men  who  were  in  that  I'iot."  field,  that  such  testimony, 
though  immaterial,  was  not  prejudicial  to  defendant. 

Appeal  from  court  of  sessions,  Jefferson  county. 

Id  May.  1890.  the  defendant,  John  H.  Sweeney,  and  David  McCord.  dliat 
James  Bradley,  were  jointly  indicted  for  the  crime  of  grand  larceny  in  the 
first  degree.  It  was  alleged  that  on  May  2,  1888,  the  defendant  and  McCord, 
with  another  party,  by  false  and  fraudulent  pretenses,  obtained  from  John 
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B.  Chapman,  then  of  tbc  town  of  Adams,  in  Jefferson  county,  the  sum  of 
•7,040;  that,  among  other  things,  it  was  represented  that  two  bars  of  metal, 
weighing  about  45  poands  each,  and  found  the  day  before  on  the  farm  of 
Chapman,  were  gold,  when  in  fact  they  were  worthless.  In  June,  1890,  the 
case  was  tried ;  the  defendant  was  con  victed  of  the  crime  charged,  and  appeals. 

Argued  before  Hakdin,  P.  J.,  and  Maktin  and  Meuwin,  J  J. 

Thos.  F.  Keams  and  W.  F.  Forter,  for  appellant.  Fremk  S.  Feck,  Diat. 
Altj.,  tor  respondent. 

Merwin,  J.  At  the  trial  the  main  contention  was  over  the  question 
whether  the  defendant  was  one  of  the  parties  engaged  in  the  commission  of 
the  fraud  upon  Chapman.  It  is  here  claimed  that  the  verdict,  in  effect  find- 
ing that  the  defendant  was  one  of  the  parties,  is  against  the  evidence,  and 
that  there  is  no  reliable  evidence  to  justify  a  verdict  of  guilty.  The  evidence 
upon  this  subject  Is  conflicting.  The  complainant  and  three  other  witnesses 
identified  the  defendant  with  more  or  less  certainty,  and  there  was  evidence 
that  certain  signatures  made  by  one  of  the  parties  in  the  transaction  were  in 
the  handwriting  of  the  defendant.  There  were  also  some  circumstances  that 
were  claimed  to  be  eorroborative.  On  tlie  part  of  the  defendant,  he  and  his 
wife  both  testified  to  his  being  at  the  time  at  his  residence  in  Clyde,  Ohio, 
and  tills  was  corroborated  to  some  extent  by  the  testimony  of  several  wit- 
nesses taken  by  commission.  A  careful  consideration  of  all  the  evidence 
leads  us  to  the  conclusion  that  ttie  evidence  is  snfllcient  to  sustain  the  verdict, 
and  that  we  cannot  properly  say  that  the  verdict  is  against  the  weight  of  eTi- 
■  dence.  After  the  court  had  given  its  ch;irge  to  ttie  jury,  and  after  ttte  coun- 
sel of  the  defendant  bad  made  divers  requests  which  had  been  answered  by 
the  court,  the  district  attorney  requested  the  court  lo  charge  "that,  if  the 
crime  charged  in  the  indictment  has  been  conclusively  proven  to  the  satisfac' 
tion  of  tbe  jnry  beyond  a  reasonable  doubt,  in  that  case  any  good  ctiariicterof 
the  defense  does  not  avail  him."  The  court  so  charged,  and  the  defendant 
excepted.  This  is  claimed  to  be  error.  Tlie  court  had  previously  charged 
that,  in  case  of  a  reasonable  doubt  whether  the  guilt  of  the  defendant  was 
satisfactorily  shown,  he  was  entitled  to  an  acquittal,  and  that  this  doubt 
must  be  determined  upon  all  the  evidence  in  the  case.  The  court  had  also, 
at  the  request  of  the  defendant's  counsel,  speciQcally  charged,  in  substance, 
that  the  evidence  as  to  the  good  character  of  the  defendant  should  be  con- 
sidered by  the  jury  in  determining  the  question  of  reasonable  doubt,  and 
might  actually  outweigh  evidence  which  might  otherwise  appear  conclu- 
sive. These  propositions  were  not  withdrawn  by  the  charge  complained  of. 
Taking  the  whole  together,  rs  it  should  be,  tbe  jury  were,  in  effect,  told 
that  if,  upon  all  the  evidence  in  the  case,  including  that  as  to  the  defendant's 
character,  the  crime  charged  had  been  conclusively  proved  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt,  then  any  good  character  of  the  defend- 
ant would  not  avail  him.  As  so  construed,  there  was  no  error.  There  was 
no  exclusion  from  the  jury  of  the  evidence  as  to  good  cliaracter  in  determin- 
ing in  the  first  instance  the  guilt  or  innocence  of  the  defendant.  The  cases 
cited  by  the  defendant  (  People  v.  Wileman,  44  Hun,  187,  and  cases  there  re- 
ferred to)  would  therefore  not  apply.  Good  character  is  not  a  defense,  but  • 
defendant  is  entitled  to  have  the  evidence  on  that  subject  considered  in  deter- 
mining primarily  his  guilt  or  innocence.  If,  after  such  consideration,  the 
jury  conclude  that  tbe  defendant  is  guilty,  then  his  good  character,  tbongh  es- 
tablished, does  not  clear  him.  Such,  in  substance,  was  the  rule  laid  down 
by  tbe  trial  court  in  this  case. 

Charles  Kordrum,  a  police  oSBcer  from  Chicago,  was  called  by  tbe  people 
as  a  witness  in  regard  to  certain  matters  in  connection  with  the  arrest  of 
the  defendant  at  Chicago.  He  was  examined  and  cross-examined,  aod 
then,  upon  his  redirect  ax<imi nation,  he  was  asked  tbe  question:  "Are  vo" 
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one  of  the  officers  that  was  in  the  Haymarket  riot  In  Chicago,  blown  up  by 
the  bomb-shells?"  This  was  objected  to  by  the  defendant's  counsel  as  in- 
competent and  iminatej:ial,  and  the  objection  was  overruled,  and  exception 
taken.  The  answer  was:  "I  was  one  of  the  men  who  were  in  that  riot." 
This  ruling  is  claimed  to  be  erroneous.  It  will  be  observed  that  the  answer 
is  not  fully  responsive.  The  witness  had  been  cross-examined  in  regard 
to  his  previous  official  history,  and  a  reasonable  latitude  upon  the  redirect,  by 
way  of  explanation,  was  allowable.  It  may  be  that,  strictly  speaking,  the  ev- 
idence was  immaterial,  but,  in  the  form  the  answer  was  given,  no  possible  in- 
jury would  be  occasioned  to  the  defendant.  We  have  examined  the  other  ex- 
ceptions presented  on  the  part  of  the  defendant,  and  find  nothing  that  calls 
for  a  reversaL  It  is  not  apparent  that  any  substantial  right  of  the  defend- 
ant is  affected.  Code  Crim.  Proc.  §  542.  It  follows  that  the  judgment  and 
otder  sbould  be  afiBrmed.    All  concur. 


Obat  d.  Shbpabd. 
(Supreme  Court,  OeiMral  Term,  Flrtt  Department.    Jannaiy  18, 1891.) 

BUX  OF  FAKTICUI.AB8  OV  DeTENSE — OSNEBAL  DbmIAL. 

FlatntiS  will  not  be  entitled  to  a  Mil  of  particulars,  when  the  answer,  thonglicoii. 
taining  matter  afBrmatlve  In  f onn,  amounts  simply  to  a  general  deniaL 

Appeal  from  special  term,  New  York  county. 

Action  by  Frank  S.  Gray  against  Elliot  F.  Sfaepard.  The  complaint  al- 
leges that  on  tb6  18tb  of  April,  1888,  the  plaintiff  and  defendant  made  an 
agreement  in  writing  whereby  the  plaintiff  undertook  to  render  his  services 
to  the  defendant,  in  or  about  a  certain  publication  known  as  the  "2few  York 
Midi  and  Express, "  from  the  13th  day  of  May,  1888,  for  the  term  of  five 
years,  at  the  yearly  salary  of  $6,000,  and  that  defendant  employed  him  upon 
said  terms.  Tlie  plaintiff  further  avers  that  he  duly  entered  upon  his  em- 
ployment under  said  agreement,  and  dnly  discharged  the  duties  thereof  until 
the  4th  day  of  January,  1890,  and  that  he  has  ever  since  been  and  still  is  ready 
and  willing  to  perform  all  conditions  of  said  agreement  upon  bis  part  to  be 
performed.  He  further  avers  that  the  defendant  then  refused  and  still  re. 
fusee  to  iillow  him  so  to  do  or  to  pay  him  therefor,  to  his  damage  in  the  sum 
of  636,000,  for  which  sum  he  demands  judgment,  with  costs.  The  answer  of 
the  defendant  denies  that  he  made  any  contract  with  the  plaintiff,  except  one 
which  is  annexed  to  the  answer,  and  In  substance  alleges  that  the  plaintiff  did 
not  keep  and  perform  his  agreement  according  to  the  terms  thereof,  and  the 
true  intent  and  meaning  thereof,  to  the  great  injury  of  said  defendant;  that 
while  he  remained  in  such  employment  he  proved  to  be  incompetent  and  un- 
able to  do  the  work  assigned  to  him  under  said  contract,  and  did  lot  satisfac- 
torily do  and  perform  the  same,  and  proved  to  be  incompatible  in  his  liabits 
and  manners  to  and  with  said  defendant  and  other  persons  in  the  employ  of 
said  defendant  in  connection  with  the  publication  of  said  newspaper  and  its 
various  editions;  and  it,  in  like  manner,  negatives  the  performance  of  the 
various  conditions  of  the  contract,  by  averring.  In  substance,  that  the  plain- 
tiff did  not  keep  and  perform  said  contract,  but  violated  the  same.  A  motion 
by  plaintiff  for  an  order  that  defendant  furnish  him  with  a  bill  of  particulars 
of  said  matters  of  defense  was  denied,  and  plaintiff  appeals. 

Argued  befoi«  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

Dittmhoeff'er  di  Qerher,  {A.  J.  Dittenhoeffer,  of  counsel,)  for  appellant. 
Roberto.  Alexander,  {Noah  Davis,  of  counsel,)  for  respondent. 

Bbadt,  J.  The  answer,  in  an  expansive  manner,  contains  simply  a  gen- 
eral denial;  and  therefore  the  case  is  not  one  for  a  bill  of  particulars.  The 
'Order  should  be  affirmed,  with  4^10  costs  and  disbursements.    All  concur. 
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CoixiNs  V.  OoLLiNS  et  al. 
(Supreme  Court,  Qeneral  Term,  Fourth  DepartmeKt.    Febmarj,  1B91.) 

1.   TbITAITTB  IH  COMXON — PUBCHABB  OP  OCTSTAXDIirO  CLAIV — ^TRUSTS. 

FlaintifF,  defendant,  and  one  F.,  as  heirs  of  their  deceased  father,  were  joint  own- 
ers, subject  to  a  mortgage  and  to  their  mother's  ri^ht  of  dower,  of  a  certain  buUd- 
ing.  The  upper  part  of  the  building  was  used  for  living  rooms,  some  of  which  were 
occupied  by  the  widow  and  the  heirs.  The  mortgage  was  assigned  to  one  G.,  in 
whose  law-ofQoe  defendant  was  a  student,  and  was  foreclosed  by  him.  The  notice 
of  sale  was  served  only  on  the  widow,  who  was  also  administratrix,  and  was  pub- 
lished In  a  country  newspaper,  which  had  but  little  circulation  in  the  city  where 
the  property  was  situated.  Plaintiff  was  then  a  minor,  and  no  guardian  had  been 
appointed.  Defendant  purchased  the  property  at  the  foreclosure  sale,  paid  a  small 
sum  in  cash,  and  gave  back  a  mortgage  for  the  residue  of  the  mortgage  debt.  Aft- 
erwards he  procured  a  quitclaim  deeof  from  F.,  paying  a  substantial  price  for  F.'s 
interest,  and  enlarged  the  building.  Defendant  did  not  disclose  his  purchase,  and 
plaintiff  continued  to  occupy  rooms  in  the  building,  paying  no  rent  therefor.  Held, 
that  the  title  acquired  by  defendant  was  subject  to  a  trust  in  favor  of  plaintiff  to 
the  extent  of  one-third  of  the  building. 
9.  Sahb — AcTioK  BT  Co-Tbnant — Laches. 

Plaintiff,  being  ignorant  of  the  purchase  by  defendant,  was  not  prejudiced  bv  a 
delay  of  30  years  in  suing  for  partition,  during  all  of  which  time  he  was  in  possession 
of  part  of  the  building,  paying  no  rent  therefor. 
3.  Tkiai.  bt  Jubt— Waivbb  ov  Right. 

Where  an  aoUon  which  is  triable  by  jury  is  noticed  by  both  parties  for  the 
special  term,  and  no  Issues  are  stated,  the  right  to  a  jury  trial  is  waived. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  John  A.  Ck>llins  against  George  K.  Collins  and  others.  From 
an  interlocutory  jadgment  entered  on  June  14,  1890,  and  from  an  order  de- 
nying a  motion  for  a  new  trial  under  section  1001,  Code  Civil  Froc,  defend- 
ants appeal.  For  prior  reports,  see  5  N.  Y.  Supp.  953,  and  11  N.  Y.  Supp. 
941,  mem. 

Argued  before  Rardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

W.  Q.  Tracy,  for  appellants.  T.  E.  Harusock  and  M.  M.  Watert,  for  re- 
spondent. 

MERWm,  J.  The  subject  of  this  action  is  a  piece  or  lot  of  land  fronting 
on  Oenesee  street  in  the  city  of  Syracuse,  being  50  feet  upon  the  street,  and 
running  back  102  feet,  and  upon  which  there  is  now  a  briclc  block,  called 
"Collins  Block,"  the  lower  part  of  wliich  is  used  for  business  purposes,  and 
all  above  for  offices  and  living  rooms,  and  is  so  circumstanced  that  a  partition 
thereof  cannot  be  made  without  great  prejudice  to  the  respective  owners. 
The  object  of  the  action  is  to  determine  the  ownership  of  the  property  and 
obtain  partition  or  sale.  The  judgment  appealed  from  adjudges  that  the 
plaintiff  is  the  owner  of  one  undivided  third,  and  the  defendant  George  K.  of 
two  undivided  thirds,  subject  to  certain  dower  rights.  A  sale  is  ordered,  and 
an  accounting  by  the  defendant  George  K.  of  the  rents  and  profits  as  be- 
tween tenants  in  common.  It  appears  that  on  the  15th  August,  1853,  John 
Collins  died  intestate,  leaving  a  widow,  the  defendant  Mary  A.  Collins,  and 
as  his  only  heirs  at  law  three  children, — the  plaintiff,  the  defendant  George 
K.,  and  Frank  Collins.  At  that  time  the  plaintiff  was  about  eight  years  old, 
George  K.  about  sixteen,  and  Frank  about  three.  On  or  about  September  1, 
1858,  Mary  A.  Collins  was  duly  appointed  administratrix  of  the  estate  of  John 
Collins,  but  no  general  guardian  was  ever  appointed  for  either  of  the  chil- 
dren. John  Collins  was  at  his  death  the  owner  of  the  front  portion  of  the 
premises  above  referred  to,  such  portion  being  50  feet  on  the  street,  and  run- 
ning back  88  feet,  upon  which  had  been  erected  a  brick  block  known  as  the 
"Collins  Block."  The  property  was  incumbered  by  a  mortgage  of  $2,400. 
Upon  this  mortgage  there  was  due  and  unpaid  on  the  27th  February,  1862, 
the  sum  of  $2,400,  with  interest  from  May  1,  1861.    Immediately  after  th« 
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death  of  John  Collins,  his  widow,  with  the  children,  moved  into  the  block, 
and  she,  with  the  assistance  of  her  children,  managed  the  same  until  1862. 
In  1861  and  1862  the  rents  were  about  a  thousand  dollars  a  year.  The 
plaintiff  occupied  rooms  in  the  block  down  to  February,  1862,  when  he  was 
marrifd,  and  left  the  same,  and  went  to  live  with  bis  wife's  family,  where  he 
continued  to  reside  for  about  a  year,  and  he  then  returned  to  the  block  with  his 
wife,  and  has  since  resided  there  with  his  family,  occupying  five  or  six  rooms. 
Tbe  defendant  George  K.  lived  with  his  mother  until  1858,  when  he  was  mar- 
ried, and  then  he  occupied  rooms  in  the  block  until  September,  1862.  The 
widow  has  continued  to  live  in  the  block  to  the  present  time.  On  the  4th 
June,  1860,  the  defendant  George  E.  purchased  of  Abner  Bates  a  strip  of  land 
of  the  same  width  as  said  block  and  14  feet  deep,  directly  adjoining  it  in 
rear,  for  tbe  sum  of  SlOO,  and  caused  the  same  to  be  conveyed  to  himself 
and  his  two  brothers,  Frank  and  John  A.  This  constitutes  the  balance  of 
the  lands  in  question.  Prior  to  27th  February,  1862,  the  mortgage  above  re- 
ferred to  bad  been  assigned  to  Mr.  Gott,  and  he  at  that  date  commenced  a 
foreclosure  by  advertisement.  It  does  not  appear  that  there  was  any  immedi- 
ate or  pressing  necessity  to  pay  the  mortgage  or  take  care  of  it  or  any  threats 
of  foreclosure.  The  defendant  George  E.  was  at  that  time,  and  had  been 
since  1858,  a  student  in  Mr.  Gott's  law-office.  The  notice  of  sale  was  pub- 
lished in  a  country  newspaper  that  had  little  or  no  circulation  in  Syracuse. 
The  notice  of  sale  was  served  on  the  widow  and  administratrix  by  George  E., 
but  she  apparently  paid  no  attention  to  it,  but  left  the  matter  entirely  with 
George  E.  No  other  person  was  served.  Upon  the  sale  on  81st  May,  1862, 
George  K.  bid  in  the  property  at  $2,610;  that  being  the  amount  unpaid  and 
costs;  and  took  title  in  his  own  name.  Upon  this  bid  he  paid  $210,  and  for 
the  balance  gave  a  mortgage  back  to  Mr.  GJott  upon  the  same  premises.  At 
this  time,  as  the  court  Bnds,  the  property  was  of  the  value  of  at  least  $18,000, 
and  the  yearly  rental  value  at  least  $1,300.  After  the  sale  the  rents  of  such 
portions  as  were  leased  were  collected  by  George  E.,  or  by  his  mother  for  him. 
On  the  26th  day  of  September,  1873,  George  E.  obtnined  from  his  brother 
Frank  a  quitclaim  deed  of  the  entire  premises,  and  the  rents,  issues,  and 
profits  accrued  or  to  accrue  from  the  same,  paying  therefor  the  sum  of 
$8,000;  and  in  1876  he  extended  the  block,  so  that  it  covered  the  greater 
part  of  the  Bates  purchase.  Tbe  court  found,  as  it  was  authorized  by  the  evl- 
deuce  to  do,  that  George  E.  omitted  to  disclose  to  his  co-tenants  the  fact  that 
the  premises  had  been  sold  and  bid  in  by  him,  and  concealed  from  them  that 
foct  until  within  a  few  months  of  the  commencement  of  this  action  in  De- 
cember, 1887,  and  that  up  to  that  time  the  plaintiff  did  not  know  of  the  fore- 
closore  sale,  but  supposed  and  believed  tliat  his  title  as  tenant  in  common  ex- 
isted and  remained  according  to  his  right  by  descent  from  his  father;  tliat  from 
lime  to  time  George  E.  negotiated  with  the  plaintiff  for  the  purchase  of  his 
interest  in  the  property  at  the  time  of  the  deed  from  Frank  Collins  and  aft- 
erwards, until  a  short  time  before  this  suit  was  commenced,  when  George 
E.  for  the  first  time  claimed  the  whole,  to  the  exclusion  of  any  right  or  in- 
terest in  the  plaintiff.  As  matter  of  law  the  court  held,  among  other  things, 
that  the  defendant  George  E.  purchased  at  the  foreclosure  sale,  and  took  title 
in  bis  own  name  in  fraud  of  the  rights  of  the  plaintiff  as  owner  of  an  un- 
divided thirdt  and  that  he  holds  the  title  of  such  one-third  impressed  with  a 
trust  in  favor  of  and  as  trustee  for  plaintiff,  who  is  the  equitable  owner, 
chargeable,  however,  with  one-third  of  the  mortgage. 

In  Knolls  v.  Bamhart,  71  N.  Y.  480,  it  is  said  to  be  the  general  rule  that 
one  tenant  in  common  cannot  purchase  in  an  outstanding  claim  or  title  to  the 
exclusion  of  his  co-tenant.  This  principle  is  recognized  in  many  cases.  Van 
Home  V.  Fonda,  5  Johns.  Oh.  389;  Peck  v.  Peck,  110  N.  Y.  73. 17  X.  E.  Eep. 
383;  Rothvoai  v.  Dewees,  2  Black,  613;  Lloyd  v.  Lynch,  28  Fa.  St.  419.  In 
tiie  Lloyd  Case  it  is  said  that  the  deed  so  obtained  by  a  co-tenant  can  only  be 
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used  as  a  security  to  enforce  contribution  for  the  money  paid  for  it.  If  tbe 
tenants  in  common  corae  into  joint  possession  as  co-heirs  or  co-deTisees,  spe- 
cial obligations  are  said  to  exist,  forbidding  either  to  do  any  act  wiiicti  would  be 
unlawful  or  improper  if  done  by  a  trustee  charged  with  the  care  aud  preeei*'- 
vation  of  a  trust-estate.  Freem.  Co- Ten.  §  151.  In  the  present  casa  tb» 
plaintiff  was  a  minor  at  the  time  of  the  foreclosure;  and  his  motiier,  beini; 
his  guardian  in  socage,  paid  no  attention  to  it.  She  left  the  matter  entirely 
to  George  K.,  assuming  very  liliely  that  he  would  see  that  the  rights  of  bis 
brothers  would  be  preserved.  Tliere  seems  to  have  been  no  real  occasion  for 
any  foreclosure.  Less  than  a  year's  interest  was  unpaid.  The  interest  had 
lieen  kept  up  previously,  as  It  may  be  inferred,  from  the  rents,' and  these  were 
improving.  The  holder  of  tbe  mortgage  did  not  desire  the  principal,  for  he 
took  back  a  new  mortgage  for  ttiat.  The  property  that  was  bid  in  for  92,610 
was  worth  818.000.  We  think  the  court  below  did  not  err  in  holding  that 
the  purchaser  on  foreclosure  should  be  deemed  to  have  purctiased  for  the  ben> 
efit  of  his  co-heirs  as  well  as  himself,  and  that  be  only  nominally  held  the  title 
of  plaintiffs  third.  Nor  should  the  delay  of  plaintiff  to  assert  his  right  be 
deemed  prejudicial  to  him.  He  was  ignorant  of  the  foreclosure  sale.  He 
continued  to  occupy  a  portion  of  tbe  property,  paid  no  rent,  and  none  was 
asked  of  him.  His  brother  made  no  claim  of  exclusive  ownership  till  just 
before  the  suit  was  commenced.  On  the  contrary,  he  recognised  plaintiff's 
rights  in  his  repeated  negotiations;  and  bis  purchase  from  Frank  Collins  was 
inconsistent  with  any  claim  of  title  in  himself.  True,  George  K.,  in  associ- 
ation with  his  mother,  mana;:;ed  the  renting,  and  collected  the  rents,  bnt  the 
business  of  George  K.  as  an  attorney  was  such  that  he  would  naturally  look 
after  that,  and  the  business  of  plaintifC  took  him  away  from  home  most  of 
the  time.  George  K.  claims  to  have  had  adverse  possession,  but  that  the  court 
declined  to  find.  Such  possession  as  George  K.  did  have  was  not  exclusive. 
The  conveyance  to  him  was  not  necessarily  hostile.  Culver  t.  Rhodes,  87  N. 
Y.  348. 

It  is  claimed  by  tbe  appellants  that  the  cause  of  action  of  the  plaintiff  with 
reference  to  the  foreclosure  is  barred  by  the  statute  of  limitations,  more  than 
20  years  having  elapsed  after  plaintiff  became  of  age  before  the  commence- 
ment of  this  actiou.  The  view  of  the  court  below  was  that  the  case  was- 
wilhin  sulxlivision  5,  §  882,  Code  Civil  Proc.,  which  provides  that  in  an  ac- 
tion to  procure  a  judgment  other  than  for  a  sum  of  money  on  the  ground  of 
fraud  in  a  case  which  on  the  Slst  day  of  December,  1816,  was  cognizable  by 
the  court  of  chancery,  the  cause  of  action  is  not  deemed  to  have  accrued  un- 
til the  discovery  by  the  plaintiff,  or  the  person  under  whom  he  claims,  of  the 
facts  constituting  the  fraud.  The  claim  of  the  appellants  is  that  this  does 
not  apply  to  a  case  of  constructive  fraud,  and  that  fraud  in  fact  is  not  alleged 
in  the  complaint  or  found  by  the  court.  Facts,  however,  were  found,  within 
the  scope  of  the  complaint,  which,  in  effect,  as  it  may  be  argued  with  con- 
siderable force,  amounted  to  more  than  constructive  fraud.  Be  this  as  it  may, 
another  view  may.  I  think,  be  taken  of  the  case  which  will  reach  the  same  re- 
sult. The  purchase  by  George  K.  was  subservient  to  the  title  of  the  co-ten- 
ants. He  took  the  nominal  title,  and  could  hold  it  only  as  security  for  what 
he  paid.  In  substance,  he  had  a  mortgage,  and  received  rents  more  tlian 
suflScient  to  pay  it.  The  plaintiff  remained  in  possession,  and  his  rights  there 
were  recognized.  The  right  of  plaintiff  to  have  this  mortgage  canceled  and 
the  clond  on  the  title  removed  would  not  be  affected  by  the  statute  of  limitar 
tions  until  a  hostile  claim  was  made  by  the  holder.  Such  claim  was  made 
only  a  short  time  before  the  suit  was  commenced.  Treating  it  as  a  cloud,  tbe 
statute  would  not  apply.  Sehoener  v.  Lissauer,  107  X.  Y.  Ill,  13  N.  £.  Bep. 
741.  If,  as  against  the  plaintiff,  there  was  no  entry  under  claim  of  absolute 
title  until  1887,  the  statute  should  not  be  deemed  to  commence  to  run  until 
that  lime.    Reitz  v.  ReiUs,  80  N.  Y.  538;  Miner  v.  Beekman,  60  N.  Y.  337. 
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Tbe  defendants  claim  that  tlieir  right  of  trial  by  jury  lias  been  infringed 
upon.  The  complaint  contained  two  coants.  In  the  first  one  the  facts  with 
regard  to  that  part  of  the  premises  that  descended  from  John  Collins  and  in 
regard  to  the  mortgage  thereon  were  stated,  and  it,  among  other  things,  con- 
tained an  aliegation  of  the  present  ownership  by  plaintifF  of  an  undivided 
third.  In  the  second  count  the  facts  as  to  the  Bates  piece  were  stated.  Upon 
the  opening  of  tbe  trial  the  right  of  trial  by  jury  as  to  the  second  cuunt  was 
expressly  waived,  and  it  seems  to  have  been  conceded  that  the  first  count 
presented  equitable  features  that  were  properly  triable  without  a  jury.  It 
appears  that  both  sides  noticed  the  case  for  the  special  term.  No  issues  bad 
been  stated.  I  do  not  think  the  appellants  have  any  good  ground  for  com- 
plaint as  to  the  form  of  the  trial. 

A  point  is  made  as  to  misjoinder  of  causes  of  actions.  That  matter,  how- 
ever, was  disposed  of  on  a  former  appeal  from  an  interlocutory  judgment 
overruling  a  demurrer,  and  is  not  now  here.  It  may.  however,  be  suggested 
that  both  causes  of  action  relate  to  the  same  subject,  namely,  the  Collins 
block,  as  now  situated;  and  the  rights  of  the  parties  require  the  entire  matter 
to  be  disposed  of  in  one  action.  Any  title  subservient  to  the  rights  of  the 
real  owners  must  necessarily  be  determined,  and,  if  a  cloud,  it  must  be  dis- 
pelled, in  order  to  a  complete  determination  of  the  matter.  Under  section 
1543  of  the  Code  "the  title  or  interest"  of  the  plaintiff  as  well  as  that  of  the 
defendants  can  be  controverted  and  determined  in  an  action  of  partition.  The 
design  of  that  section  was  to  allow  the  whole  controversy  to  be  settled  in  one 
action.  See  Throop's  notes  to  that  section  and  to  article  2  of  chapter  14  of 
the  Code.  Shannon  v.  Ptckell,  2  N.  Y.  St.  Rep.  160;  8  Rum.  Pr.  81.  The 
plaintiff  had  a  right  to  bring  an  equitable  action.  Story,  £q.  Jur.  §  658; 
Uaytoood  v.  Judson,  4  Barb.  228;  Frecm.  Co-Ten.  g  425.  Several  points  are 
presented  as  to  refusals  to  find  requests  made  by  the  appellants.  They  need 
not  be  specially  considered.  No  error  prejudicial  to  the  appellants  is  dis- 
closed. It  follows  that  the  judgment  siiould  be  atSrmed.  Motion  for  a  new 
trial  denied,  and  judgment  affirmed,  with  costs.    All  concur. 


Cboasdale  v.  Lanigan. 
(Supreme  Court,  Qeneral  Term,  Fcnirtk  Department.    February,  1891.) 

LtCEnas — Rkvogation — CkJNSTBOcnoir  o»  Rutainino  Waix. 

Fending  negotiation*  looking  to  the  construction  of  a  retaining  wall  between  the 
adjoining  lota  of  plaintiil  and  defendant,  it  was  agreed  that  defendant  should  far- 
nieb  the  ground,  and  tliat  plaintiff  should  build  the  wall.  Thereupon  plaintiff  built 
the  wall  according  to  tbe  agreement.  Held,  that  defendant  could  not  afterwards 
withdraw  the  license,  and  remove  the  walL  Distinguishing  Wisemuin  v.  L/wiHr 
■inirer,  8iN.  Y.  31. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Robert  Croasdale  against  Daniel  M.  Lanigan.  From  a  Judg^ 
ment  restraining  defendant  from  teking  down  or  interfering  with  a  retain- 
ing wall  built  by  plaintiff  between  the  premises  of  the  parties,  defendant  ap- 
peals. 

Argued  before  Hardin,  P.  J.,  and  Martik  and  Merwin,  JJ. 

Jones  <t  McQotoan,  for  appellant.  Waters,  McLennan  it  Waters,  for  re- 
spondent. 

Mkrwot,  J.  On  the  2d  October,  1885,  the  plaintiff  became  tbe  owner  of  a 
lot  on  Genesee  street  in  the  village  of  Geddes,  now  city  of  Syracuse,  and  on 
the28tb  December,  1885,  tbe  defendant  became  the  owner  of  a  lot  adjoining 
the  plaintiff  on  the  east.  The  land  then  sloped  considerably  from  the  west  to 
tbe  east,  and  the  plaintiff,  prior  to  defendant's  purchase,  commenced  to  grade 
his  lot,  and  to  build  a  dwelling-house  thereo-.t.  In  1886  the  defendant  com- 
menced to  grade  his  land  preparatorv  to  building,  and  In  so  doing  cut  away 
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and  removed  the  soil  up  to  and  along  the  plaintiff's  east  line  to  the  depth  of 
several  feet, — about  four  feet,  as  the  defendant  testified, — thereby  removing 
the  natural  support  to  the  plaintiff's  land;  and,  in  order  to  prevent  the  bank 
from  giving  way,  and  tlie  soil  on  plaintiff's  lot  from  being  precipitated  upon 
the  defendant's  land,  negotiations  were  opened  between  the  parties  looki  ng 
to  the  construction  of  a  retaining  wall.  Tlie  plaintiff  then  claimed,  as  the 
defendant  testifies,  that  he  (the  defendant)  would  be  obliged  to  build  a  wall 
there  to  support  the  bank.  The  defendant  claimed  he  would  not,  but  he 
would  leave  su£Bcient  earth  to  support  the  land  as  it  naturally  lay  there,  and 
that  he  was  not  obliged  to  furnish  support  for  new  earlh  that  plaintiff  had 
placed  there  in  grading.  The  plaintiff  then  wanted  to  buy  of  defendant  two 
feet  upon  which  to  build  a  wall,  but  defendant  declined  to  sell.  After  this, 
and  on  April  18,  1887,  the  defendant  wrote  the  plaintiff  a  letter,  in  which, 
among  other  things,  he  said  he  had  decided  "to  give  you  the  two  feet  you 
asked  for  to  build  your  wall  on."  The  plaintiff  immediately  thereafter  went  on 
and  constructed  on  the  premises  of  defendant,  along  the  western  boundary 
thereof,  a  wall  of  stone,  without  mortar,  of  about  ninety  feet  in  length,  and 
of  height  varying  from  four  tu  six  feet  above  defendant's  grade.  In  doing 
this  a  trench  was  dug  some  two  feet  below  the  then  existing  surface,  and  in 
it  a  footing  course  was  laid,  upon  which  the  wall  was  built.  The  cost  of  the 
work  to  the  plaintiff  was  about  8100.  Twenty-two  inches  of  tlie  wall  was 
upon  the  deiendant's  land,  and  it  served  to  prevent  the  lands  of  plaintiff  from 
falling  upon  the  defendant's  land.  The  defendant  claims  that  the  wall  was 
not  built  in  the  manner  that  pl.iintiff  proposed  to  do  it  in  the  interviews  be- 
fore the  letter  of  defendant  was  written.  This,  however,  the  plaintiff  denies, 
and  the  court  below  declined  to  so  find.  To  the  refusal  to  so  tind  the  defend- 
ant excepted,  and  now  urges  that  this  refusal  was  error.  We  cannot,  how- 
ever, say  that  this  rnfusal  was  against  the  weight  of  evidence.  The  defend- 
ant made  no  complaint  about  the  wall  while  it  was  being  built,  although  he 
had  opportunity  to  see  it.  In  the  fall  of  1889  the  defendant  threatened  to  re- 
move the  wall,  and  this  action  was  tlien  brought. 

We  must,  1  think,  assume  that  the  wall,  as  built,  was  substantially  in  ac- 
cordance with  the  object  and  design  of  the  parties  when  the  consent  of  de- 
fendant was  given  in  bis  letter  of  April  13,  1887.  That  being  so,  can  the 
consent  or  license  not  be  withdrawn,  and  the  wall  he  removed  by  the  defend- 
ant'? The  theory  of  the  defendant  is  that  the  plaintiff,  in  order  to  maintain 
the  wall  on  defendant's  premises,  must  have  an  easement  in  them,  and  tliat 
the  license  or  consent  or  gift  in  this  case  did  not  give  such  easement.  The 
defendant  seems  to  rely  mainly  on  the  case  of  Wiseman  v.  Ltickstnger,  84  X. 
Y.  31.  In  that  case  the  parties  owned  adjoining  city  lots  fronting  on  a  street 
in  which  there  was  no  sewer.  Defendant  built  an  under-grouud  drain  or 
sewer  of  plank  from  his  house  to  a  sewer  in  another  street,  and  gave  to  plain- 
tiff, for  tlie  consiileriition  of  seven  dollars,  a  writing  stating  that  the  money 
v.'as  received  "for  the  right  to  drain  through  my  premises;"  and  thereupon 
plaintiff  built  a  similar  drain  of  plank  connecting  with  defendant's  drain. 
After  the  lapse  of  over  20  years  the  plaintilf  took  up  his  drain,  and  replaced 
it  with  one  of  tile,  of  larger  capacity  tlian  defendant's,  and  this  operated  to 
throw  tlie  sewerage  back  upon  defendant.  It  was  held  that  the  license  given 
by  defendant  was  revocable;  that  it  should  be  regarded  as  a  temporary  ar- 
rangement; and  that  the  20-j-ears  user  did  not  give  plnintiff  a  prescriptive 
right  to  the  easement,  as  the  possession  wns  not  adverse.  In  the  opinion  (page 
41)  it  is  said:  "There  are  no  doubt  many  cases  in  which  courts  recognize  an 
equitable  right  to  an  easement  without  a  deed;  but  there  will  be  found  in 
them  either  an  express  agreement  for  an  easement,  or  an  acquiescence  or  con- 
sent by  conduct,  which  has  led  to  the  erecting  of  permanent  works,  or  val- 
uable and  lasting  improvements,  or  some  other  fact  which  would  make 
the  assertion  of  a  legal  title  operate  as  a  fraud  upon  the  persons  setting  uv 
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the  equitable  right.  But  here  there  is  no  agreement  for  an  easement,  and 
no  circumstances  which  render  it  inequitable  in  the  defendant  to  insist  upon 
the  application  of  the  statute."  In  Cronkhite  t.  Cronkhite,  94  N.  T.  328, 
the  principle  of  the  Wiseman  Case  was  applied  to  the  case  of  a  parol  agree- 
ment, giving  the  riglit  to  take  in  pipes  from  a  spriug  the  surplus  water.  It 
was  held  to  be  revocable,  though  a  consideration  was  paid,  and  tliere  had  been 
a  user  for  over  20  years,  it  being  said  that  the  agreement  was  not  sufficiently 
speciBc  and  definite  for  enforcement  in  equity.  In  neittier  of  those  cases  was 
there  any  duty  or  obligation  upon  the  licensor  to  the  licensee,  the  perform- 
ance of  which  was  accomplished  by  the  license  or  agreement  in  controversy. 
Id  that  respect  those  cases  difFer  from  the  present.  Here  there  was  iin  obli- 
gation upon  the  defendant  nut  to  intsrfere  with  the  lateral  support  which  the 
plaintiff  was  entitled  to  have  to  his  land.  As  said  in  Losee  v.  Buehanan,  51 
K.  Y.  479:  "Every  man  has  the  natural  right  to  the  use  of  his  land  in  the 
situation  in  which  it  was  placed  by  nature,  surrounded  and  protected  by  the 
soil  of  the  adjacent  lots.  He  has  tlie  right  to  the  support  of  the  adjacent  soil, 
and  to  that  extent  has  an  easement  in  bis  neighbor's  soil;  and,  when  the  soil 
is  removed,  his  easement  is  directly  interfered  with. "  This  right  or  easement 
will  be  protected  by  injunction.  Farrand  v.  Marshall,  21  Barb.  409 ;  Trow- 
bridge  v.  Tnu,  62  Conn.  190;  High,  Inj.  (2d  Ed.)  8  753.  This  right  was  to 
a  certain  extent  acknowledged  by  the  defendant  in  his  negotiations  with  the 
plaintiff.  The  plaintiff  claimed  more  than  the  defendant  thought  be  was 
entitled  to.  As  a  result,  by  way  of  compromise,  the  defendant  furnished  the 
foundation  and  the  plaintiff  built  the  wall.  The  principle  laid  down  in  iVeto- 
man  v.  Nellia,  97  N.  Y.  285,  is  somewhat  pertinent:  "A  person  morally 
bound  to  fulfill  a  promise  to  do  a  certain  act  or  tiling  may  not,  after  the  act 
or  thing  has  been  done,  recall  it  to  the  prejudice  of  the  promisee,  on  the  plea 
that  the  promise  was  invalid  under  the  statute  of  frauds,  and,  while  execu- 
tory, performance  could  not  have  been  enforced  by  action."  This  case  Is 
somewhat  analogous  to  the  settlement  by  the  parties  of  an  uncertain  boundary 
line,  and  one  party  has  acted  on  the  faith  of  such  settlement  and  made  im- 
provements; the  other  cannot  then  repudiate  the  settlement.  Vosburgh  v. 
Teator,  32  N.  Y.  661.  We  think  it  was  correctly  held  by  the  special  term 
that  the  defendant  bad  no  right  to  remove  the  wiJL    All  concur. 


SKXNANDOA  CiOTTOM  CO.  V.  LSFFBBTS  et  Ol. 

{Suipreme  Court,  General  Term,  Fourth  Department    Febmaiy,  1891.) 

OkiTRL  HOBTSAGBS — BOL  OV  BlLE. 

Defendants,  being  indebted  to  plaintiit,  ^ve  a  check  for  $1,20(K  and  assigned  tr 

C'ntifl  certain  property  "for  and  in  consideratloD  of  the  sum  of  $S,184.fl6,  to  ua  In 
d  paid,  "and  plamtiff  gave  defendants  a  receipt  for  (4,884.60,  "in  full  of  account 
to  date. "  BeUL,  that  plaintlfl  mif^ht  show  that  the  money  was  not  paid  as  stated  in 
the  receipt,  and  that  the  assignment  was  onjy  collateral  security. 

Appeal  from  judgment  on  report  of  referee. 

Actton  by  the  Skenandoa  Cotton  Company  against  Mary  E.  'Loflerta  and 
others,  for  balance  of  account  for  yarn  and  mercliandise  sold  and  delivered  by 
plaintiff  to  defendant  prior  to  July  31,  1884.  The  answer  alleged  that  on  the 
Slst  Jnly,  1884,  the  claim  of  the  plaintiff  was  fully  paid  and  satisfied.  From 
a  judgment  entered  in  Oneida  county,  June  22,  1889,  upon  the  report  of  a 
referee,  in  favor  of  plaintiff,  for  $2,576.18  damages,  besides  costs,  Mary  E. 
Lefferto  appeals. 

Argued  before  Habdim,  P.  J.,  and  Mabtin  and  Mebwin,  JJ. 

Doyle  (£  ^tt$,  for  appellant.     W.  <£  N.  B.  Kerrum,  for  respondents. 

MzBWiN,  J.    The  plaintiff  was  engaged  in  the  manufacture  of  yam  at 
Utica.    Thedefendants  were  engaged  atCohoes  ii  the  vanufactureof  kn'vted 
v.lSu.Y.s.no.l — 3 
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nndervear,  and  prior  to  July  30, 1884,  thejbad  purchased  of  plaint! fF  a  large 
qumtify  of  yam.  It  was  conceded  at  the  trial  that  on  the  30th  July,  1664, 
ttiere  was  a  balance  due  from  defendants  to  plaintiff  of  94,384.66.  Knower, 
Haines  &  Cooley  were  commission  merchants  in  New  York  city,  and  the  par- 
ties to  whom  the  goods  of  the  defendants  were  consigned,  and  who  handled 
and  sold  them,  and  they  then  had  on  band  a  large  quantity  of  defendants' 
goods  on  consignment  for  sale.  On  the  3l8t  Jnly,  1884,  tlie  defendants  and 
the  Buperin  tendent  of  the  plaintiff  met  at  the  office  of  Knower,  Haines  &  Oooley, 
and  the  defendants  executed  and  delivered  to  plaintiff's  superintendent  a 
check  of  91,200,  and  an  instrument  of  which  the  following  is  b  copy: 

"New  York,  July  Slst,  1884. 

"For  and  in  eonsideration  of  the  snm  of  three  tbonsand  one  hundred  and 
eighty-four  dollars  and  sixty-six  cents,  to  us  in  band  paid,  and  the  receipt  of 
which  is  hereby  acknowledged,  we  do  assign,  transfer,  and  eeli  to  the  Skenan- 
doa  Cotton  Company,  of  Utica.  N.  Y.,  fill  our  right,  title,  and  interest  to  and 
In  the  goods  now  held  by  Knower,  Haines  &  Cooley  belonging  to  ns;  and  also 
all  our  right,  title,  and  interest  in  and  to  the  amount  due  ns  on  goods  sold  by 
Knower.  Haines  &  Cooley  for  our  account  since  July  1st,  1884. 

"Thompson  &  Lxffebtb." 

Knower,  Haines  &  Oo<4ey  Indicated  in  writing  their  acceptance  of  the  terns 
of  this  agreement,  and  plaintiff's  superintendent  executed  and  delirered  to 
defendants  a  receipt,  of  which  the  foDowing  Is  a  copy: 
"♦4,384.66.  New  Yosk,  July  31st,  1884. 

"Received  from  Tliompson  &  Lefferts,  four  thousand  three  tanndred  eigfatj- 
fbur  and  66-100  dollars,  in  full  account  tn  date. 

"I.  B.  SooTT,  Superintendent  Skenandoa  Cotton  Company." 

The  referee  permitted  the  plaintiff,  over  defendants'  objection  and  excep- 
tion, to  give  evidence  of  prior  negotiations,  and  of  what  was  said  at  the  time 
of  the  execution  of  the  above  instruments,  with  a  view  of  showing  that  the 
assignment  executed  by  defendants  was  only  as  collateral  security  to  the  det)t, 
and  that  nothing  was  then  in  fact  paid  on  the  debt;  the  01,200  cUedk  being 
paid  the  next  day.  The  defendants  gave  evidence  to  the  contrary.  It  ap- 
peared, among  other  things,  that,  after  the  execution  of  the  assignment  and 
receipt,  and  on  the  same  day,  the  defendants  gave  to  plaintiff  an  order  for 
$500  upon  another  commission  house,  payable  from  gains  on  sales  of  defend- 
ants' goods  by  that  house.  The  referee  finds  tliat  the  assignment  was  exe- 
cuted in  pursuance  of  an  agreement  between  plaintiff  and  defendants  that  the 
defendants  would  pay  on  plaintiff's  aooount  91,200  in  cash,  and  make  tlie  as- 
signment as  collateral  security  for  the  payment  of  the  remainder;  that  the  re- 
ceipt was  given  upon  the  execution  of  tbe  aasignment  and  check,  and  for  no 
other  consideration,  the  check  being  paid  the  next  day;  that  there  was  no 
agreement  between  the  parties  that  the  cash  so  agreed  to  be  paid,  and  prop- 
erty so  transferred,  should  Ise  paid  and  transferred  in  full  payment  of  the  debt, 
and  that  the  receipt  was  not  intended  by  any  of  the  parties  to  evidence  tbe 
payment  of  the  debt  in  full;  that  the  9500  order  was  given  as  further  collat- 
eral security.  It  further  appears  that  plaintiff  has  received  the  entire  avails 
of  the  propert}'  so  transferred,  and  applied  it  on  its  debt,  and  the  recovery 
was  for  tbe  balance. 

The  finding  of  tbe  referee  that  tbe  assignment  was  intended  as  collateral 
security  only,  and  that  there  was  no  agreement  to  receive  the  cash  and  assign- 
ment in  full  payment,  is  fully  warranted  by  tbe  evidence.  The  appellant, 
however,  claims  that  it  was  not  competent  to  show  by  parol  evidence  that  the 
assignment  was  in  fact  a  mortgage  or  security  only.  Whether  this  posiUon 
is  correct  is  tbe  question  upon  this  appeal  There  is  no  doubt  about  the  gen- 
eral rule  that  a  conveyance,  though  absolute  upon  its  face,  may  be  shown  to 
have  been  given  as  security  merely.  Coe  v.  CasHdy,  72  N.  Y.  137;  Barry  v. 
Coville,  7  N.  Y.  Snpp.  36.     The  true  consideration  may  t>e  shown  notwith 
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■tandiug  the  recitals.  MeCrea  t.  Purmort,  16  Wend.  460;  Adam$  v.  ffiill,  2 
Denio,  310;  2  Wbart.  £v.  g  1042,  and  cases  cited.  A  reoeipt,  tbousb  in  full. 
may  be  explained  9x  contradicted.  Foster  v.  Nmabrough,  58  If.  T.  wl :  W7k/(« 
T.  Purlter,  8  Barb.  69;  2  Wbart.  Et.  §  1064. 

Bat  the  d^endaots  claim  that  the  assignment,  thQ  aooeptance  by  Enower 
&  Co..  and  the  receipt  should  be  considered  to|{ether  as  one  transaction,  and 
import  an  agreement  by  the  plaintiff  to  accept  the  transfer  in  full  of  the  bal- 
ance of  the  debt.  The  only  obligation  on  Knower  &  Co.  was  to  account  to 
plaintiff  for  whatever  they  had  or  migbt  receive  of  or  from  defendants'  prop- 
erty in  their  bands.  The  amount  was  indefinite.  The  only  agreement  by 
plaintiff  to  receive  this  in  full  payment  was  in  Uie  expression,  "in  full,"  in  the 
receipt  In  Tohey  v.  Barber,  5  Johns.  68,  the  plaintiff  had  given  a  receipt 
for  $168  in  full  for  two  quarters'  rent.  In  order  to  avoid  the  effect  of  this,  it 
was  held  proper  to  prove  by  parol  that  the  amount  was  in  part  for  a  note 
of  a  third  party  which  had  not  been  paid ;  it  being  said  that  the  talcing  of 
a  note,  either  of  the  debtor  or  of  a  third  person,  for  a  pre-existing  debt,  is 
no  payment,  onlesa  it  be  «xpreaaly  agreed  to  take  it  as  payment,  and  to  run 
the  risk  of  its  being  paid,  ancl  that  the  iiiierenoe  from  the  form  of  the  reoeipt 
is  not  enoagh  to  eBtabHsh  snch  positive  agreement.  This  case  te  approved  in 
Bwwell  V.  Pioneer,  87  N.  T.  314.  In  Smith  v.  Holland,  61  N.  T.  685,  it 
was  held  that,  where  in  a  promissory  note  is  embodied  also  a  receipt,  the  re- 
ceipt is  open  to  explanation,  the  same  as  if  it  were  in  a  separate  instrument. 
So  that  in  this  case,  whether  the  receipt  is  to  foe  considered  by  ttself  or  In  con- 
nection with  the  other  papers,  it  is  open  to  explanation,  and  there  is  no  basis 
for  saying  that  in  the  papers  themselves  there  was  a  oouclusdve  agreement  to 
receive  the  assignment  in  full  of  the  claim.  If  not,  then  the  agreement  in 
fact  as  to  the  assignment  may  be  shown  by  parol. 

The  appellant  seems  to  rely  considerably  on  the  cases  of  Marah  v.  McNair, 
99  N.  Y.  174.  and  Thomas  v.  Seutt,  5  X.  Y.  Supp.  365.  In  the  Marsh  Case 
there  was  an  assignment,  absolute  on  its  face^  naade  by  J.  B.  Marsh,  C.  H. 
Marsh,  and  Mary  Marsh  to  C.  W.  Gibson  of  all  their  interest  in  an  Insurance 
'oolicyand  in  the  assignment.  There  was  the  statement  tiuUt  it  was  "in  con- 
tideration  of  crediting  C.  H.  Marsh,  at  the  Exchange  Bank  of  Lima,  S353.72. 
Mying  mortgage  (on  property  formerly  deeded  by  J.  B.  Marsh,  in  Avon,  to 
b.  W.  Gibson)  given  by  William  "F.  Bussell  to  G  H.  Mai-sh,  $110.46,  and  in- 
doiBing  $35.82  upon  a  note  made  by  C.  H.  Marsh.  June  8, 1871,  for  $300." 
rhe  plaintiff,  Mary  Marsh,  clumed  that  the  assignment  was  in  fact  given 
simply  as  collateral  security  for  an  indebtedness  of  $500.  It  was  held  that 
the  rule  that  a  conveyance  of  real  or  personal  property,  absolute  on  its  face, 
may  be  shown  by  parol  to  have  been  intended  as  a  security  only,  did  not  ap- 
ply, as  the  instrument  was  not  an  assignment  simply,  but  a  contract  contain- 
ing mutual  agreements,  and  so  within  the  rule  prohibiting  parol  evidence  to 
explain,  vary,  or  modify  it.  In  the  Thomnt  Case  the  plaintiffs  had  given  the 
defendant  a  chattel  mortgage  on  a  quantity  of  lumber,  and  afterwards  they 
cave  to  defendant  a  bill  of  sale  of  a  certain  raft,  stating  in  the  bill  that  the 
lumber  of  the  raft  was  covered  by  the  mortgage,  and  giving  the  different 
Unds  of  lumber,  and  the  amount  and  price  of  each  kind,  and  the  aggregate 
sum.  and  then  stating,  "the  same  to  apply  on  the  amount  due  on  said  chattel 
mortgage,  and,  if  any  mistake  in  amount  of  lumber,  same  to  be  corrected." 
The  defendant  took  possession.  It  was  held  not  to  be  competent  for  the  de- 
fendant to  flhow  by  parol  that  the  bill  of  sale  was  simply  for  security;  follow- 
ing the  McNair  Case.  These  cases  do  not  sustain  the  appellant's  position. 
We  have  here  only  an  ordinary  receipt  for  money,  and  an  ordinary  assignment 
or  transfer  of  property.  Within  well-settled  rules,  their  object  and  design  may 
be  shown  by  parol.  Juilliard  v.  Chaffee,  92  5f .  Y.  535.  The  doctrine  of  ex- 
plaining receipt*  applies,  rather  than  the  doctrine  forbidding  the  varying  of  a 
written  contract  by  parol.  In  Casaidy  v.  Jenkins,  16  Wkly.  Dig.  560,  (affirmed. 
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101  N.  T.  65S,)  the  defendant  gave  plaintiff  a  receipt  as  follows:  "Received 
from  A.  S.  Cassidy  twenty-five  hundred  dollars,  in  full  for  purchase  of  one- 
quarter  Interestin  Edward  Moreland's patent  water-meter,  the  right  to  which 
quarter  is  to  be  conveyed  to  A.  S.  Cassidy  immediately."  It  was  held  to  be 
competent  for  plaintiff  to  show  that  thp  writing  was  security  only  for  a  loan. 
We  are  of  the  opinion  that  the  plaintiff  had  a  riglit  to  show  that  the  money 
was  not  paid  as  stated  in  the  receipt,  and  tliat  the  assignment  was  only  col-  | 
lateral  security,  and  not  received  in  discharge  of  the  debt.  The  appellant  { 
further  suggests  that,  under  the  pleadings,  the  plaintiff  had  no  right  to  show  | 
that  the  assignment  was  for  security.  This  ground  was  not  talceii  at  the  trial,  | 
and  it  is  not  necessary  to  consider  it  here.  It  follows  that  the  judgment  | 
should  be  affirmed.    Judgment  affirmed,  with  costs.    All  concur.  i 


Steinhausen  v.  Frefebrkd  Mut.  Ago.  Asb'jsi. 
{Supreme  Court,  Oeneral  Term,  Fourth  Department.    February,  1891.) 

1.  Insukanob — Actions  on  Fouciks — Declarations  of  Inburei). 

tinder  Laws  N.  Y.  188S,  o.  176,  i  18,  proridinf?  that  "membersliip  in  any  oorpora- 
tion,  association,  or  society  transacting  the  business  of  life  or  casualty  insurance, 
or  both,  upon  the  co-operative  or  assessment  plan,  shall  give  to  any  member  thereof 
the  right  at  any  time  to  make  a  change  in"  his  beneficiary,  without  requiring  the 
beneficiary's  consent,  the  declarations  of  the  insured,  made  after  the  issuing  of  the 
policy,  are  admissible  in  an  action  thereon  by  the  beneficiary. 

9.  Same — Rights  of  Beneficiaries. 

Laws  N.  Y.  1840,  c  80,  giving  a  wife  the  right  to  insure  her  husband's  life,  and 
have  a  vested  interest  in  the  policy,  does  not  apply|to  Insaranoe  under  Laws  1888, 
c.  176.  i  18. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  Laura  A.  Steinhausen  against  the  Preferred  Mutual  Accident 
Association  of  Xew  York  on  a  certificate  of  membership  issued  by  defendant 
to  Frank  J.  Steinhausen,  July  27,  1886.  This  provided  that  "the  principal 
sum  represented  by  the  payment  of  three  dollars  by  each  member  of  the  asso- 
ciation, as  provided  in  the  by-laws,  (which  sura,  however,  is  not  to  exceed 
five  thousand  dollars,)  is  to  be  paid  to  Laura  A.  Steinhausen,  (bis  wife,)  if 
surviving,  (in  the  event  of  the  prior  death  of  said  beneficiaries,  or  any  of 
them,  said  sum  shall  be  paid  aa  provided  in  the  by-laws,)  within  sixty  days 
after  sufficient  proof  that  said  member,  at  any  time  within  the  continuance 
of  membership,  shall  have  sustained  bodily  injuries  effected  through  external, 
violent,  and  accidental  means,  within  the  intent  and  meaning  of  the  by-laws 
of  said  association  and  the  conditions  hereunto  annexed,  and  such  injuries 
alone  shall  have  occasioned  death  within  ninety  days  from  the  happening 
thereof."  The  certificate  also  provided  for  the  payment  of  certain  sums 
to  the  member  in  case  of  bodily  injuries  disabling  him  from  the  prosecution 
of  his  business.  It  also  provided  that  the  benefits  under  the  certificate  should 
not  extend  to  any  bodily  injury  happening,  directly  or  indirectly,  in  conse- 
quence of  disease,  nor  to  any  death  or  disability  which  may  have  been  caused, 
wholly  or  in  part,  by  bodily  infirmities  or  disease  at  any  time.  On  the  25tb 
January,  1889,  Steinhausen  met  with  an  accident,  and  on27d  January,  188'J, 
he  died.  The  plaintiff  claims  that  the  accident  was  the  sole,  direct,  and  im- 
mediate cause.  He  was  by  profession  a  physician,  and  it  was  so  stated  in 
the  c<'rtificate.  From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff 
for  $5,169.20,  and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals. 

Argued  before  Habdin,  P.  J.,  and  Maktin  and  Merwin,  JJ. 

8,  M,  Lindsley,  for  appellant.     Van  Auken  &  Pitcher,  for  respondent. 

Merwin,  J.  We  are  of  the  opinion  that  the  proofs  in  this  case  are  suffl- 
ident  to  justify  the  submission  to  the  jury  of  the  questions  whether  the  injaiy 
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was  the  sole,  direct,  and  immediate  canse  of  the  death,  and  whether  there 
was  any  violation  of  that  clause  of  the  certificate  giving  the  defendant  the 
right  to  examine  the  person  of  the  member  in  respect  to  an  injury  or  cause  of 
death  when  and  so  often  as  may  be  reasonably  required.  There  are,  however, 
some  rulings  upon  evidence  that  call  for  more  particular  consideration. 

T7pon  the  tritil  the  defendant  called  as  a  witness  F.  W.  Elages,  who,  hav- 
ing testified  that,  within  a  year  of  the  death  of  Steinhausen,  he  (Elages)  spoke 
to  liim  about  his  physical  ailments, — about  his  kidneys, — was  asked  this 
question:  "What  did  he  tell  you,  if  anything,  as  to  his  condition?"  This  was 
objected  to  by  the  plaintifF  as  incompetent,  and  objection  sustained ;  the  court 
ruling  that  "what  the  deceased  said  subsequent  to  the  issuing  of  the  policy 
was  inadmissible ;  that  after  the  policy  was  issued  the  rights  of  the  beneficiary 
were  settled,  and  the  assured  bud  no  authority  to  make  any  statement  or  dec- 
laration of  any  kind  calculated  to  impair  the  contract."  The  defendant  duly 
excepted.  The  defendant  offered  to  show  by  another  witness  that  upon  the 
morning  before  the  accident  the  deceased  said  he  was  suffering  from  rheu- 
matism and  from  kidney  diflSculty.  To  this  there  was  the  same  objection, 
ruling,  and  exception.  Another  witness  called  by  the  defendant,  having  tes- 
tified that  upon  a  certain  occasion  he  noticed  that  deceased  had  a  difficulty  in 
breathing,  and  placed  his  hand  on  his  breast,  was  asked  the  question:  "Did 
be  say  anything  at  the  time  of  his  difficult  breathing,  and  at  the  time  he 
placed  his  band  on  his  breast?  that  is,  at  the  same  time,  and  as  he  put  his 
hand  on  his  breast,  did  he  make  any  statement  as  to  his  condition?"  This 
was  objected  to  as  a  declaration  of  the  assured  after  the  policy  was  issued, 
and  the  objection  was  sustained,  and  the  defendant  excepted.  There  seems 
to  be  00  doubt  as  to  the  materiality  of  the  declarations.  They  were  not  ob- 
jected to  on  the  ground  that  they  were  immaterial.  The  question,  then,  is 
whether  the  declarations  of  the  member  after  the  issuing  of  the  certificate  are 
admissible  against  the  beneficiary.  The  defendant  is  a  domestic  corporation, 
and  within  the  provision  of  section  18  of  chapter  175  of  the  Laws  of  1883, 
which  provides  that  "membership  in  any  corporation,  association,  or  society 
transacting  the  business  of  life  or  casualty  insurance,  or  both,  upon  the  co- 
operative or  assessment  plan,  shall  give  to  any  member  thereof  the  right  at 
any  time,  with  the  consent  of  such  corporation,  association,  or  society,  to 
make  a  change  in  his  payee  or  payees,  beneficiary  or  beneficiaries,  without 
requiring  the  consent  or  such  payee  or  beneficiaries."  The  case  of  Smith  v. 
8ociety,i  N.  Y.  Supp.  521,  is  claimed  by  the  appellant  to  be  in  point.  There 
the  plaintiff  was  a  creditor  of  one  Tyler,  who  procured  from  defendant  an  in- 
surance on  his  life;  and  subsequently,  under  a  rule  of  the  defendant,  the 
plaintiff  was  substituted  as  beneficiary  under  the  policy.  The  defense  was 
that  Tyler  obtained  the  policy  with  intent  to  commit  suicide.  His  declarationt 
after  the  substitution,  and  up  to  his  death,  were  held  to  be  competent;  it  be^ 
ing  said  that  under  section  18,  above  referred  to,  the  deceased  had  the  right, 
with  the  consent  of  the  company,  to  change  his  l)eneflciary,  from  time  ta 
time,  without  the  consent  of  such  payee  or  beneficiary;  that  "the  plaintiff  got 
no  separate  standing  by  the  designation  under  the  policy  before  the  date  of 
the  death;  before  that,  tlie  sole  right  was  in  Tyler.  The  deceased,  by  his  des- 
ignation of  plaintiff  as  beneficiary,  did  not  make  a  case  to  exclude  evidence 
of  bis  declarations.  He  stood  as  owner  till  he  died,  and  the  plaintiff  was  in 
no  better  condition  in  respect  to  the  policy  than  if  the  decedent's  representa- 
tive had  brought  the  action. "  This  case  was  affirmed  by  the  court  of  appeals, 
(25  N.  £.  Bep.  197,)  but  upon  another  basis.  It  was.  however,  said,  with 
reference  to  section  18,  above  referred  to:  "That  section  attaches  the  bene- 
ficial interest  to  the  membership,  and  permits  the  member  to  change  the 
payee  or  beneficiary  of  the  insurance  without  the  latter's  consent.  Where 
the  right  of  the  payee  has  no  other  foundation  than  the  bare  intent  of  the 
oiemlrar,  revocable  at  any  moment,  there  can  be  no  vested  interest  in  the 
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named  beneficiary,  any  more  than  In  the  legatee  of  a  wiT!  before  it  takes  ef- 
fect."' There  are  many  other  cases  to  the  effect  that  a  beneflciary  la  a  certifi- 
cate Itke  the  present  has  no  Tested  interest.  Hellenbergf.  District  Wo.  1.94X. 
T.  585;  Lvhit  t.  Supreme  Lodge,  7  N.  T.  Supp.  487;  Sahin  v.  Grand  Lodue, 
6  N.  Y.  St.  Hep.  151.8  N.  T.  Siipp.  185;  Luhra  v.  Luhra,  25  N.  B.  Kep.  388; 
Soeletg  v.  Surkhart,  110  Ind.  18».  10  N.  E.  Rep.  79.  and  11  N.  E.  Rep.  449; 
Bagley  r.  ffrtind  Lodge,  131  111.  498,  22  N.  E.  Rep.  487;  Richmond  v.  John- 
son, 28  Minn.  447,  10  N.  W.  Rep.  596.  In  this  respect  the  certfflcat©  is  dif- 
ferent from  the  ordfnary  policy  of  life  intrarance,  where  a  vested  Interest  passes 
to  the  beneficiary,  and  the  assored  ceases  to  be  a  party  in  interest.  Upon 
this  gronnd,  it  was  hefld  in  Kawls  v.  Inmrance  Co.,  27  If.  T.  290,  that  the 
admissions  of  the  aasnred  after  the  issuing  of  the  policy  were  not  admissible; 
and  many  similar  cases  are  cited  by  the  respondent  whete  tlH»  rnle  has  I)een 
followed.  The  reason  is  said  to  be  (^Svrtft  v.  Lmnrance  Co.,  68  TS.  Y.  192) 
that,  after  the  contract  of  insurance  is  effected,  the  subject  at  insurance  has 
no  audi  relation  to  the  holder  of  the  policy  as  gives  him  the  power  to  destroy 
or  affect  it  by  unsworn  statements.  This  rule  does  not  reach  this  caaei  In 
Grosaman  r.  Supreme  Lodge,  6  N.  Y.  Supp.  821,  the  same  rule  of  madmissl- 
bllity  is  asserted  with  reference  to  the  claim  of  the  plaintiff  as  tlie  beneflciary 
in  a  certificate  of  membership  in  the  defendant,  which  entftled  the  member 
to  participate  in  its  relief  fund  to  a  certain  amount,  which,  at  her  death, 
should  be  paid  to  the  plaintiff,  her  hnsband;  and  the  case  of  Fftch  v.  Inmr- 
ance Co.,  59  X.  Y.  557,  is  cited.  Tlie  Fitch  Case  -was  upon  an  ordinary  pol- 
icy. It  does  not  appear  whether  the  statute  of  1883  was  applicable  to  the 
Qroasman  Case.  Apparently,  the  plaintiff  had  no  vested  right  np  to  the  time 
of  the  death  of  the  member.  This,  however,  was  not  considered.  It  is,  how- 
ever, claimed  by  the  plaintiff  that  under  chapter  80  of  the  Laws  of  1840  she 
had  a  right  to  insure  the  life  of  her  husband,  and  have  a  vested  interest  in 
tils  policy,  and  that  this  applies  to  the  present  case.  A  contrary  doctrine  was 
held  in  Durian  v.  Central  Verein,  etc.,  7  Daly,  168.  Besides,  the  act  of  1883 
does  not  except  the  case  of  wives.  We  think  that  the  act  of  1840  does  not 
help  the  plaintiff  on  this  question.  The  insurance  there  referred  to  was  not 
intended  to  cover  a  case  like  the  present.  We  see  no  escape  from  the  concla- 
sion  that  the  pfiaintlff  bad  no  vested  interest  until  the  death  of  her  bnsl)an<d, 
and  thae  therefore  bis  declarations  were  admissible,  ihv  same  ns  if  the  action 
was  by  his  representatives.  -  It  follows  that  the  Judgment  most  bdievened, 
and  a  new  trM  ordered;  costs-  to  abide  the  event.    All  concur. 


Allkh  0.  Whahtdw. 

{Supreme  Court,  (Teneral  Term,  First  Department    January  16, 18B1.) 

Skitiob  op  StnafOBS — Moiiox  lo  V^ca.te. 

Defendaat  was  in^cad  by  plaintlfTB  agent  to  oome  within  the  JurisdHotion  of  the 
eonrt,  ostsniQily  fortbeparpoaa  of  negoclattons  for  his  employment,  bntraally  for 
the  purpoaeon  the  pact  at  plaintifl  of  •btatnlsfpoD  adjastmeBtaf  a oantrwersy be- 
tween plaintifl  and  a  t&ird  party,  with  which  astendant  was  ooDaaoted.  Failing  in 
that  purpose,  plaintiff  caused  a  Bummons  to  be  served  on  him.  Meld,  that  a  mo- 
tion to  Tacate  the  aervloe  of  the  summons  skonld  be  suBtained. 

Appeal  from  special  termr  New  York  county. 

Action  by  Henry  W.  Allen  against  George  T.  Wharton.  Defendant  ap- 
peals from  an  order  denying  bis  motion  to  set  aside  the  service  of  tibfl  ssm- 
mons. 

Argued  before  Yan  Bbdi^t,  F.  J.,  and  Brady  and  T>AsiEia,  JJ. 

Cephas  Brainard,  Jr.,  for  a^ipellant.  Booraem,  Hamilton  dt  Beckett,  for  re- 
spondent. 

Daniels;  J.  The  defendant  has  been  and  is  engaged  in  business  in  the 
ffi'ty  of  Kew  Orleans,  and  a  resident  and  citizen  of  the  state  of  Louisiana.  He 
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iaiine  to  tfaia  city  at  the  sugf^tioPD  of  Heymaa  Levin,  first  contained  in  a  let- 
ttr  vritlm  to  Um  by  Levin,  on  the  9d  of  October,  1890.  The  object  of  tbs 
suggeatad  visit  wns  to  help  to  di^oM  of  a  suit  pending  io  favor  of  tbe  plain- 
tiff  againat  the  Centarp'  Comii>aa;.  That  company,  by  its  amended  answer 
served  on  tbe  Ifilh  day  of  October,  denied  nearly  all  the  allegations  of  tlie 
couplaiat  against  it,  and  set  up>  by  way  of  further  defense  that  tlie  only  con- 
tcaet  the  plaiatlfl  bad  for  the  sale  of  the  Century  Dictionary,  and  concerning 
which  the  litigation  bad  arisen,  was  with  the  defendant.  Levin  was  appar- 
CBtly  acting  is  the  interest  of  and  in  oo-operatloa  witb  the  pkuntiff ;  and  he, 
aa  tlM  13tb  of  October,  telegrai^ied  to  the  defendant  at  New  Orleans^  stttting 
UiatAlte»balieved,  with  tb»  presence  of  tlia  defendant  liere,  arrangements 
could  be  made  with  little  cost  that  would  assure  bira  tbeii;  services,  and  1,000 
orders  by  next  June,  and  then  added,  "Come  at  once."  He  replied  by  the 
same  medium  that  be  would  meet  Levin  on  the  17th,  but,  being  unable  to 
leave  as  was  expected,  telegraphed  him  again  that  he  would  meet  him  on 
Monday  morning,  which  he  did,  at  tbe  Bartholdi  Hotel.  That  was  the  20tb 
of  October,  but  nothing  resulted  from  that  meeting,  and  another  was  ap- 
pointad  for  the  next  morning.  Ac  that  meeting  on  the  20th  Levtn  sweara 
that  tbe  impression  wa»  pvodaeed  in  bis  mind  that  the  defi^Bdant  had  mv  in- 
tention of  briagibg  about  any  aKttlenent  of  the  natters  in  question,  and  that 
his  mission  to  New  York  was  at  the  bidding  of  tbe  Century  Company.  Thiq 
last  stateKieat,  however,  was  denied  in  the  affidavit  of  the  treasurer  of  the 
Centaiy  Company.  On  the  next  day  Levis  called  again  on  the  defendant, 
and,  no  adjostment  ef  Ihe  suit  b<4ng  m^ide,  he  served  the  dsfemlant  with  the 
summons,  which  was  dated  and  issued  on  tlie  day  of  the  first  meeting,  and 
after  a  conference  between  Levin  and  tbe  plaintiff  with  one  of  their  attor- 
neys. Both  Levin  and  the  plain<tiff  deny  that  it  was  intended  to  induce  the 
defendant  to  visit  this  state  toseive  the  summons  upon  him;  but  the  facts 
theBaeives  are  at  varianee  with  these  denials.  If  that  had  not  \xen  at  least 
part  of  the  design  it  is  not  probable  that  the  summons  would  have  been  pre- 
pared for  BMviee  on  tbs  20tta,  and  taken  by  Levin  with  him,  when  he  met  the 
defendaRt  JM  the  interview  of  the  21st  of  October,  and  at  its  close  served  the 
summons.  It  is  probable  that  tbe  invitation  extended  to  the  defendant  to 
visit  the  state  was  prompted  by  a  twofold  object— ^t'r»t,  to  efFect  a  settle- 
ment, with  hia  aaaiatHnee,  of  tbe  suit  against  the  Century  Company ;  and,  see- 
mttUu,  U  tbatoesld  not  be  accompiialied,  then  to  commence  this  suit  against 
him.  Tbe  facts  are  aocb  as  to  wacrant  only  this  conclusion,  which  is  con- 
finned  l^  what  waa  said  by  Levin  as  he  was  leaving  after  mailing  the  serv- 
ice of  tbe  BummonSr  and  that  was:  "I  guess  you  will  want  to  see  Allen 
within  a  w«eic.  Be  is  at  the  Grand  Union  Hotel  now.  I  do  not  know  what, 
his  addresB  will  be  then."  What  was  done  and  said  discloses  the  strong prob- ' 
ability  that  what  did  take  place  was- planned  a^er  it  became  certain  that  the 
defendant  would  visit  the  city  of  New  York  in  compliance  with  the  letter  and 
telegranoi  of  Levin.  The  occurrencea  followed  each  other  too  closely  to  favor 
any  other  probable  theory.  The  defendant' seems  to  have  reached'  this  city  on 
tbe  WUir  tSie  first  Interview,,  which  was  in  tbe  interest  of  the  plaintiff,  took 
plaee  on  tin  30th,  ending  in  an  appcantment  for  another  on  the  21st;  and 
tbat,  without  anything  special  occurring,  ended  with  the'  service  of  tbe  sum- 
mons issued  on  tbe  day  before.  These  facts,  with  tbe  other  which  had  pre- 
viously come  tO'  the  plaintiff's  knowledge,  that  the  amended  answer  of  tbe 
Gentory  Company  stated  that  tbe  oniy  contract  was  with  the  defendant,  evince 
the  strong  probalulity  to  lie  that  wtilch  haa  been  stuted,^ — that  it  was  designed 
to  serve  the  summons  on  the  defendaal  if  he  failed  to  liring  about  the  desired 
aettlemsnt.  And  it  is  not  inconsistent  with  it  that  the  knowledge  of  what 
the  answer  oontsinsd  was  first  received  by  the  plaintiff  on  the  16th  of  Octo- 
ber, which  was  two  days  before  the  defendant's  arrival.  Good  faith  on  the 
part  of  the  plaintiff  required  that  be  should  have  permitted-  tbe  defendant 
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again  to  leave  this  city  without  making  service  of  the  summons  when  it  be- 
came evident  that  no  settlement  would  be  effected  through  his  agency.  That 
was  violated  in  making  the  service  which  was  made  upon  him.  It  was  a 
breach  of  the  confldence  which  had  been  inspired  by  the  preceding  correspond- 
ence; and  the  settled  practice  requires  that  the  service  of  the  summons  made, 
as  this  was  made,  should  not  be  permitted  to  stand,  Wyckoff  v.  Pochard, 
20  Abb.  N.  C.  420;  Dunham  v.  Cressy,  4  N.  Y.  Supp.  13.  No  community 
can  be  more  directly  interested  in  the  enforcement  of  this  principle  than  that 
of  this  city,  whose  business  is  so  intimately  interwoven  with  the  intercoarae 
and  trade  carried  on  between  its  people  and  those  of  other  states  and  coun- 
tries. The  order  should  be  reversed,  with  910  costs  and  disbursements,  and 
the  service  of  the  summons  set  aside.    All  concur. 


HuNTOON  v.  Jbrkowski. 
(SuprenM  Cowrt,  Ctenerai  Term,  First  Department    Jannarjr  10, 1891.) 

DUOOTBBT— EXAXINATION  OT  PaBTT  BEVOSB  SuIT. 

An  afSdavit  of  plaintiff,  in  an  aotlon  upon  a  check,  the  defense  to  which  was  that 
the  check  was  for  alleged  gaming,  and  other  Illegal  considerations,  stated  that  the 
check  was  giren  by  defendant  In  satisfaotlon  of  a  balance  found  due  plalntlft  on  a 
settlement  of  aooounts  between  them,  and  that  defendant  then  took  away  with  him 
plaintiff's  memoranda,  by  which  anch  balance  was  ascertained ;  that  there  was  no 
other  means  of  ascertaining  Buch  balance;  that  there  was  a  valid  consideration  for 
such  check ;  and  that  the  defendant  had  special  knowledare  regarding  certain  facts 
of  the  case  not  possessed  by  any  one  else.  Held,  that  these  averments  sufficiently 
showed  that  the  examination  of  the  defendant  before  (trial  was  necessary  to  ob- 
tain evidence  for  plaintUt. 

Appeal  from  special  term.  New  York  county. 

Action  by  John  E.  Huntoon  against  Marcus  Jerkowski.  Defendant  ap- 
peals from  an  order  denying  a  motion  to  vacate  an  order  for  bis  examination 
as  a  witness  before  trial. 

Argued  before  Van  Bbunt,  F.  J.,  and  Brady  and  Daniels,  JJ. 

Blumenstiel  &  Hirsoh,  for  appellant.  Ten  Eyok  &  Remington,  (8.  A.  Ten 
Eyok,  of  counsel,)  for  respondent. 

Daniels,  J.  The  plaintiffs  cause  of  action  is  a  check  made  by  the  de- 
fendant to  the  order  of,  and  delivered  to.  the  plaintiff,  for  the  sum  of  91,040. 
By  the  second  defense  contained  in  the  answer  it  is  alleged  that  the  check 
was  given  on  account  of  a  gambling  and  wager  contract,  and  for  an  illegal 
consideration  to  discharge  that  contract.  The  plaintiff  has  stated  in  his  affi- 
davit for  the  order  directing  the  def>-ndant  to  appear  for  examination  that  he 
was  indebted  to  him  upon  a  promissory  note,  which  was  surrendered  when 
the  check  was  received;  that  he  had  advanced  money  for  the  defendant  at  his 
request  and  for  his  benefit,  and  the  note  was  given  for  the  amount  owing  for 
those  advances  and  as  the  result  of  a  settlement  which  then  took  place.  It 
is  also  added  that  the  defendant  then  took  away  with  him  contracts  and 
memoranda  which  were  up  to  that  time  in  the  possession  of  the  plaintiff, 
showing  their  transactions,  and  from  which  the  amount  owing  had  been  as- 
certain^; that  he  had  no  other  account  of  them,  or  of  his  advances,  and  de- 
sired to  examine  the  defendant  to  prove  those  facts;  and  that  there  was  a  good 
consideration  for  the  check;  and  that  it  was  not  given  for  the  cause  alleged 
by  him.  It  was  also  stated  that  the  defendant  has  special  knowledge  of  some 
of  the  facts  not  possessed  by  any  one  else,  and  that  the  testimony  was  mate- 
rial and  necessary  for  the  plaintiff,  who  intended  to  use  the  examination  upon 
the  trial  of  the  action.  These  statements  presented  a  case  in  which  it  is  fairly 
evident  that  the  examination  of  the  defendant  is  necessary  to  obtain  evidence 
for  the  plaintiff  on  the  trial  of  the  action;  for  without  it  the  custodian  of  the 
contracts  and  memoranda  mentioned  may  be  wholly  unknown  to  him,  and 
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they  may  be  unattainable  by  him  when  the  trial  shall  take  place.  He  has 
ihe  right  to  fortify  himself  against  that  uncertainty  by  obtaining  from  the 
defendant  previous  knowledge  of  them,  and  of  the  means  which  may  become 
necessary  for  their  production  at  the  trial.  Without  that  he  may  fail  in  his 
action  for  the  want  of  this  evidence,  when  with  the  information  he  would 
otherwise  be  able  to  succeed.  He  is  not  entitled  by  this  proceeding  to  secure 
their  production  on  the  examination,  but  he  should  be  permitted  to  obtain  the 
information  which  will  lead  to  that  production  when  they  may  be  regularly 
required  as  evidence  in  his  behalf.  They  are  as  much  his  property  as  they  aro 
the  property  of  the  defendant,  and  he  should  be  allowed  to  avail  himself  of 
the  knowledge  the  defendant  has  concerning  them  before  the  exigencies  of 
the  trial  shall  be  brought  before  him.  Beyond  that  the  facts  which  may  be 
known  to  the  defendant  as  to  the  advances  of  money  finally  forming  the  con- 
sideration of  the  check  are  equally,  if  not  still  more,  important  by  way  of  evi- 
dence for  the  plaintiff;  and  he  may  be  well  allowed  to  obtain  that  proof  in  this 
manner,  and  thereby  enabled  to  meet  the  defense  alleged,  if  the  facts  will 
warrant  that  result.  The  right  of  the  plaintiff  to  this  examination  is  quite 
consistent  with  all  that  has  been  said  in  the  case  of  Williams  v.  Folaom,  5  1!^. 
T.  Snpp.  211.  Special  circumstances  appeared  in  support  of  the  order,  dis- 
closing the  necessity  of  the  examination  before  the  trial;  and  it  should  be  af- 
flimed,  with  $10  costs  and  the  disbursements.     All  concur. 


Pbibstlet  et  al.  v.  AbAXS  et  al, 

(Supreme  Court,  Oeneiml  Term,  First  DepcurtmenU    January  18, 18W.) 

InrsuroEicsirT  of  Tbads-Mauk— iKJUNorioy. 

Tbe  manufacturer  of  goods  familiarly  known  to  the  trade  by  and  sold  under  tha 
maaufactnrer's  name  as  "Priestley's  Silk-Wsrp  Henrietta"  is  entitled  to  an  Injuno- 
tion  apdnst  any  person  selling  goods  of  an  inferior  quality  under  that  name,  with 
intent  to  deceive  the  public. 

Appeal  from  special  term,  New  York  county. 

Action  by  Briggs  Priestley  and  others  against  Samnel  Adams  and  another 
to  restrain  defendants  from  advertising,  selling,  or  offering  for  sale  any  goods 
as  "Priestley's"  which  are  not  manufactured  by  the  plaintiff.  Defendants 
appeal  from  an  order  granting  a  temporary  injunction. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Kneeland,  Stewart  &  Epstein,  for  appellants.  Sullivan  (ft  CromtoeU,  (  W- 
J.  Curtis  and  Alfred  Jaretzki,  of  counsel,)  for  respondent. 

Daniels,  J.  The  plaintiffs  are  manufacturers  at  Bradford,  in  England, 
of  a  class  of  goods  marked  and  sold,  in  the  city  of  New  York  and  elsewhere, 
as  "Priestley's  Silk-Warp  Henrietta."  These  goods  had  become  favorably 
known,  and  extensively  dealt  in,  by  dealers  in  the  city  of  New  York,  and 
appear  to  have  been  of  a  desirable  quality  and  style  of  manufacture.  Proof 
by  affidavits  was  made,  showing  that  tbe  defendants  had  advertised  goods 
for  sale,  as  Priestley's  Henriettas,  at  much  less  than  their  selling  prices,  and 
bad  sold  at  their  store  in  the  city  of  New  York  goods  represented  to  be  those 
of  Priestley's  manufacture  which  in  truth  were  not  of  that  make  or  descrip- 
tion. They  were  detected  in  these  sales  by  two  persons  commissioned  to 
buy  tbe  Rriestley  goods  in  May  and  September,  1890.  They  were  remon- 
rtrated  with  after  each  sale,  but  denied  that  such  sales  had  been  made  un- 
der their  authority.  But  from  the  affidavits  it  may  be  assumed  to  have  been 
proved  that  sales  were  made  in  this  manner  of  goods  represented  to  be  tbe 
Priestley  manufacture,  but  which  in  fact  were  not  so,  by  a  person  in  their 
employment;  and  it  is  quite  improbable  that  be  would  have  made  the  sales 
vith  tills  positive  assurance,  if  that  had  not  been  permitted  and  sanctioned 
e*  <he  defendants  themselves.    The  business  was  theirs,  and  the  profits  in 
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tOiis  manBerafbtafned  were  tlieirs;  and  it  i»  not  to  be'soppoaed  that  persons 
employed  by  them  would  hare  made  us^  of  this  device  without  tkeir  ap- 
proval'. But  while  the  plaintilEs  iiteiitiSed  soul  accompanied  their  goods  with 
the  name  of  "Priestley's  Silk- Warp  Henrietta,"  as  ttie  defendtant  did  not  add 
Uiat  name'  and  phrase  to  t&ose  sold  by  them,  but  weot  no  farther  than  to 
advertise  and  represent  them  as  Priestley's  Henriettas  it  has  been  eontsaded 
in  their  bebalf  that  this  was  not  sufficient  to  entitle  th»  pladntiff^'toan  in» 
junction  restraining  that  use  of  this  name;  and  a.  dictum  tothat  effect  has 
been  found  lir  the'  opinian  upon  which  the  cose  of  Mnoch  Morgan's  Sons  Ca. 
V.  TroxeU,  89  N.  Y.  292,  was  dwided.  But  it  certainly  ia  a  fraud,  not  only 
on  the  purchasers,  but  also  on  the  manufacturer,  to  advertise  and  sell  goods 
as  bis  which  are  of  a  different  manufacture,  and  of  am  inferior  aiid  difiEer. 
ent  quality;  and  as-  the  deception  is  one  which  it  must  Im  impracticable  either 
to  prevent,  or  compensate  by  an  action  for  daoiagssra  psoper  case  for  the 
interposition  of  a  oonrt  of  equity  will  be  poesentsd.  A^dao  it  has  already 
been-  considered,  and  in  other  instamcee  bald  by  the  eoiirts.  In  WtUhenpooa 
V.  Currie,  L.  B.  5  H.  L.  508,  it  was  held  that  a  name  ma^  become  the  trade- 
mark of  the  party,  and  that  others  infringring  his  idgjit.  toi  lbs  acclusLve  use 
as  a  distinguishing  mark  of  his  manufacture  may  be  restrained  firom  con- 
tinning  to'  do  that  by  an  injunction;  and  io  Jag  v.  Ladler,  40  Cb.  Dir. 64B, 
it  was  held  that  this  restraint  could  be' applied  to  prevent  tb»  ad votiaeaieiit 
of  the  goods  of  one  person  as  those  of  the  manufacture  of  another.  The 
same  principle  will  sustain  the  injunction,  as  the  courts  have  invariably 
applied,  to  prevent  the  simnlated  violation  of  a  trade-mark.  It  rests  sub- 
stantially upon  the- same  facts;,  for  there  is  presented  tbe  sBm«.injucy  to  the 
exclusive  right  of  the  oianufacturei,  and  tbe  same  deception  and  fraud  upon 
tiie  p'ubliie,  in  the  one  case  as  there  ia  in  tbe  other.  And  that  was  unquali- 
fiedly acknowledKed  in  the  decision  of  the  case  of  McLean  v.  Fleming,  96 
IT.  S.  245.  254;  and  to  the  same  general  import  is  the  case  of  Detl^  t.  Deih 
2in,  69 N.  Y.  212.  The  right  of  the  plaintiffs  to  the  injunction  includes  the 
entire  foundation  of  their  action.  As  the  eas«  isnow  presented,  a  presiimp- 
ti^e  gixmnd  fbr  It  has  been  disclosed.  It  may  turn  out  differently  at  tbe  trial, 
when  the  evidence  shall  be  obtained  unqualifiedly  from  the- witnesses.  But 
that  possibility  will  not  justify  a  disturbance  of  this  order;  and  Injustice,  hi 
any  view,  will  be  best  prevented  by  continuing  the  injunction  nstil  tdie  proote 
of  the  parties  ean  be  presented  in  thait  manner.  The  order  should  accord- 
ingly IM  affirmecl^  with  $10  costs  and  the  disbursetnenta  on  the  appeaL  Aill  oon- 
cur. 


MoImttbe  «.  CosTELLO  et  eU. 
(Supreme  Court,  Oeneral  Term,  Fhnt  Department.    December  28,  1890.) 
Has  Aimt7i>u;a'u. 

Judgmeat  in  an  action  for  dower  dismissing  the  complaint,  oo  the  ground  that 
the  evidence  for  plainti JF  did  not  tend  to  establish  seisin  in  her  Unstand,  waa  re- 
versad,  on  appeal,  as  arronaons  in  that  respect.  Held,  that  the  deoisios  must  be 
followed  on  appeal.  Irom  a  judgment  ou  a  subaequaat  trial,  on  wbioh  the  same  evi- 
dence was  objected  to,  as  not  tending  to  establish  tbe  husband's  aeisio. 

Appeal  from  special  term,  New  York  county.. 

Action  by  Gatherine-Mclntyre  agtUnst  Patrick  CosileUo  and  others  fsr  Aornnt. 
James  Carroll,  Ellen  Carroll,  and  the  G«cmania  iitevings  BanJt  were  mitde  ds- 
fendanCB,  oi^ claiming  seme  interest  in.  the  premises  iavolvBd,  aad  anawserad 
tbe  complaint.  At  the  first  trial,,  the  evidence  of  seisin  in  plaintiff's  huabaod 
eonsistedi  of  a-eanferact  for  conveyance  of  the  land  to  him  by  athiod  party,  aad 
a  conveyance' pursuant  thereto  by  such  tliixd  party  tohim;  whraeupoa  judg- 
ment wav  nendered  dismissing  the  complaint,  on.  the-  gnound  of  the  insuffi- 
ciency of  such  evidence.  The  judgment  was  reversed  on  appeal,  aad  a  new 
trial  ordered,  tor  error  in  this  ruling.    See  47  Hub,  289.    The  judgment  on 
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the  new  trial  was  n^eraed  on  other  grounda,  and  another  trial  ordered,  (sea 
6  N.  Y.  Supp.  397,)  npon  which,  on  the  same  evidence  as  to  Beisin  in  plain- 
tiff's husband,  a  verdict  waa  direeted  for  plaintiff  as  against  the  defendants 
Carroll  and  the  Gernania  Bank.  A  motion  by  them  for  a  new  trial,  made  on 
a  case  and  exceptiaiis,  was  denied;  and  tbey  appeal  troia  the  order  denying 
the  motion. 

Argued  bctfore  Van  BiroNTr  F.  J^  and  Babtlbtt  aad  Buaixn,  JJ. 

Kmfmma^  4k Bander*,  {LewU  Sandtra,  of  counsel,)  for  appellanta>  Kel- 
l»gg.  Bom  <ft  SmUli,  {L.  Laflin  KMagg,  ot  counsel.)  for  respondent. 

Yah  Bkitnt,  F.  J.  Without  paasing  upon  the  question  at  practice  raised, 
it  seeosAto  be  aofficient  to  say  ttiat  all  the  questions  involved  in  this  appeal 
were  deteraained  when  this  caae  was  befoce  the  general  term  upon  a  ]n-evi- 
oos  oocasion.  It  is  true  that  objections  to  evidence  were  taken  upon  this 
tiinl  which  were  not  insisted  upoa  upon  the  previous  trial;  but  this  in  no 
manoer  affected  the  question  adjudicated  upon  the  previous  appeal,  because 
tbentlie  con^>lalnt  was  dismissed  because  the  evidence  bow  objected  to  did 
aot  establish  or  tend  to  eatablisb  seiain  in  the  husband  of  the  pl^ntlff.  Upon 
tiiiB  trial  the  evidence  la  objected  to  because  it  did  not  so  tend.  Therefore 
the  saase  proposUioa.  is  raised,  and  must  be  disposed  of  in  the  same  manner. 
It  it  not  oeeessary  to  rediscuaa  that  which  was  decided  upon  the  previous  ap- 
patif  bat,  far  the  reasons  then  given,  we  think  the  rulings  of  the  court  upon 
the  trial  of  the  case  were  correct,  and  the  judgment  should  be  affirmed,  with 
costs. 

BAxruoTf  J.,  concurs. 

BABBxnr,  J.  As  I  am  bound  by  the  prevtom  decision,  I  concur  in  the 
present  affitmanoe,  bot  wittioot  expreseing  aaj  concurrence  in  such  previous 
dednon. 


StOKLXs,  Sheriff,  «.  WiLMERDmo  et  aL 

StrjLLXVAN  «.  Sake. 

(Skiprana  Court,  Qemtral  Term,  Firtt  DepartmtM.   Janaacy  lA,  1S91.) 

Actions  by  a  ftheriC  bdding  ezeontions  •gaiost  the  property  of  oertain.  debtors, 
and  by  a  receiver  of  the  property  ol  the  same  debtors,  brought  against  the  same 
defendants  to  recover  proceeds  In  their  hands  of  sales  of  goods  consigned  to  them 
by  saeh  debtors,  are  actions  "  apoa  a  contract, "  witbia  Code  Civil  Proc  TS.  Y.  i  820, 
prorlding  for  an  interpleader  is  snoh  an  action  by  an  order  aabatitating  for  the  de- 
fendant ^a  person  not  a  party  to  the  action,"  who  "makes  a  demand  against  him 
for  tbe  same  debt  or  property. " 
1  Bamb — Fraotigb. 

In  such  cases,  the  aetioB  of  the  sheriff  having  been  first  instftotod,  it  was  error 
to  cause  him  to  be  substttnted  aa  dofaidant  in  the  joaior  action,  the  plainttS  in 
wUeh  should  have  been  biooght  ia  as  defendant  in  the  sherifl's  salt. 

Appeal  fran  special  term,  New  York  county. 

Action  by  Daniel  E.  Sickles,  sheriff,  etc.,  Iiolding  executions  against  tlie 
insolvent  firm  of  Bosenl)erg  &  Baker,  against  John  C.  Wilmerding  and  oth- 
ers, cocopoeing  the  firm  of  Wilmerding,  Morris  3e  Mitchell,  to  recover  certain 
property  or  its  efleets,  in  the  hands  of  tber  defendants  belonging  to  said  exe* 
cation  debtors.  And  also  action  by  David  A.  Sullivan  against  the  same  par- 
ties, claimiBg^  the  nme  property,  or  its  effects,  aa  receiver  of  said  tnsolvent 
flrm  of  Rosenberg  ft  Baker.  The  sheriff  appeals  from  an  otder  nade  is  the 
lut-mentlOBcd  ene,  discontinuing  tiie  sheriff's  action,  and  anbstltuting  him 
as  defendant  instead  of  John  C.  VVilmerdlng  and  others,  in  ttie  suit  by  David 
A.  Sullivan,  receiver.  The  motion  upon  which  such  order  was  entered  was 
a»de  on  behalf  of  ttie  defendants  Wilmerding,  Morris  &  Mitchell,  on  notice 
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to  the  plaintiffs  in  both  actions,  upon  the  complaint  in  the  second  action  and 
alHdavits  allowing  the  commencement  of  the  two  actions,  and  that  they  were 
brought  for  the  recovery  of  the  same  sum  of  money,  the  amount  realized  by 
defendants  from  the  sale  of  certain  goods  consigned  to  them  for  sale  by  the 
firm  of  Rosenberg  &  Baker,  and  that  the  respective  claims  of  the  plaintiffs 
were  made  without  collusion  with  said  defendants,  and  that  said  defendants 
had  no  interest  therein  except  to  pay  to  the  right  party,  which  question  they 
could  not  safely  determine.  Before  and  at  the  time  of  the  commencement  of 
tliese  actions  the  defendants  were  auctioneers  and  commission  merchants. 
On  March  7,  1890,  they  had  received  from  the  firm  of  Rosenberg  &  Baiter 
certain  goods  to  be  sold  by  them  on  commission  for  and  on  account  of  the  said 
firm  of  Rosenberg  &  Baker.  Under  the  agreements  under  which  such  goods 
were  consigned  ttie  defendants  were  to  sell  such  goods,  and,  after  deducting 
their  commissions,  expenses,  and  advances  from  the  amount  realized  from 
such  sales,  pay  over  the  balance  to  the  firm  of  Rosenberg  &  Baker.  The  de- 
fendants had  made  advances  on  the  goods  so  secured  to  Rosenberg  &  Baker 
at  or  about  the  time  the  same  were  consigned  to  them.  On  April  1,  1890, 
the  sheriff  claims  to  have  made  a  levy  upon  the  goods  in  the  possession  of  de- 
fendants by  virtue  of  certain  executions  issued  to  him  upon  judgments  re- 
corded against  the  said  Rosenberg  &  Baker.  Afterwards,  and  on  April  11, 
1890,  the  defendants  sold  the  goods,  and  the  proceeds  were  due  and  payable 
to  Rosenberg  &  Baker  on  April  21,  1890.  It  is  admitted  by  both  complaints 
that  the  amount  of  the  balance  realized  from  the  sale,  after  deducting  the  de- 
fendants' commissions,  expenses,  and  advances,  was  the  sum  of  985G.11. 
This  the  defendants  held  to  the  credit  of  Rosenberg  &  Baker.  On  April  29, 
1890,  an  order  for  the  examination  of  the  defendants  as  third  parties  indebted 
to  the  firm  of  Rosenberg  &  Baker  was  served  upon  them.  Under  such  order 
the  defendants  were  examined  at  length,  and  on  June  6,  1890,  a  receiver, 
David  A.  Sullivan,  was  appointed  of  the  assets  and  effects  of  said  Rosenberg 
&  Baker.  On  June  9,  1890,  the  sheriff  commenced  an  action  by  the  service 
of  a  summons  without  any  complaint  against  said  defendants  to  recover  the 
said  sum  of  $856.11.  The  complaint  which  was  afterwards  served  claimed 
this  amount  by  reason  of  the  alleged  levy.  On  June  13,  1890,  the  receiver 
also  commencal  an  action  against  said  defendants  by  the  service  of  a  sum- 
mons and  complaint  to  recover  the  same  sum  of  money.  The  sheriff  alone 
opposed  the  motion  tor  an  interpleader,  and  is  the  only  appellant  therefrom. 
Code  Civil  Proc.  N.  T.  §  820,  provides:  "A  defendant  against  whom  an  ac- 
tion to  recover  upon  a  contract  or  an  action  of  ejectment  or  an  action  to  re- 
cover a  chattel  is  pending  may  at  any  time  before  answer,  upon  proof,  by  afil- 
davit,  that  a  person  not  a  party  to  the  action  makes  a  demand  against  him 
for  the  same  debt  or  propierty,  without  collusion,  apply  to  the  court  upon 
notice  to  that  person  and  the  adverse  party  for  an  order  to  substitute  that 
person  in  his  place,  and  to  discharge  him  from  liability,"  etc. 

Argued  before  Yan  Brunt,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

Hays  it  Qreenbaum,  {Danid  P.  Hays,  of  counsel,)  for  appellant.  Mitchell 
di  Mitchell  {W.  Mitchell,  of  counsel)  and  Frederick  B.  Kellogg,  for  re- 
spondents. 

Per  Curiam.  It  seems  to  us  beyond  question  that  both  the  actions  which 
are  brought  against  the  defendants  Wilmerding,  Morris  &  Mitchell  come 
within  the  definition  of  actions  upon  contract,  and  the  right  to  recover  de- 
pends upon  priority  of  liens,  and  the  only  controversy  arises  between  Sickles 
as  sheriff  and  Sullivan  as  receiver  in  respect  to  such  priority.  This  being  the 
case,  the  defendants  have  no  interest  in  the  controversy,  and  should  be  re- 
lieved upon  paying  the  subject-matter  of  tlie  controversy  into  court.  We 
think,  however,  that  the  court  below  erred  in  making  the  sheriff  defendant 
in  the  receiver's  suit.    The  sheriff's  action  was  first  commenced;  and,  the  re- 
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cdyer  baying  subsequently  commenced  an  action,  if  any  interpleader  was 
made,  be  should  be  brought  in  as  defendant  in  the  sheriff's  suit.  We  think, 
therefore,  that  the  order  appealed  from  should  be  reversed,  with  $10  costs 
and  disbursements,  to  abide  the  final  event  of  the  action,  and  an  order  of  in* 
terpleader  entered  in  the  action  of  the  sheriff  bringing  in  the  receiver  as  de- 
fendant, and  discharging  Wllmerding,  Morris  &  Mitchell  upon  payment  of 
tbe  money  into  ooni-t. 


Stein  et  al,  v.  Levy  et  al. 
{Supreme  Cautt,  General  Term,  Firtt  BepartmenU    January  18, 1881.) 

iMCXcnoK — ^Dissolution— RsrEKEKOE  to  Asoebtain  DikMXQBs. 

To  obtain  an  injunction,  pendente  lite,  restraining  the  sheriS  from  selling  goods 
levied  on  nnder  an  execution,  and  restraining  the  Judgment  creditor  and  the  debtor 
from  receiving  any  property  of  the  latter,  on  the  ground  that  the  judgment  was  col- 
Insive  and  f randulent,  an  undertaking  was  given  to  indemnify  all  the  parties  en- 
joined, if  tbe  injunction  should  be  dissolved.  On  dissolution  oi  tbe  injunction  the 
Judgment  creditor  obtained  an  order  directing  a  rel  erence  to  ascertain  tbe  damages 
•nstained  by  him  by  reason  of  the  injunction.  Held  that,  as  the  order  of  reference 
did  not  include  and  was  not  for  the  beuellt  of  tbe  judgment  debtor  and  tbe  sheriff, 
and  was  made  without  notice  to  them,  ic  should  be  vacated,  on  motion,  as  improv- 
idently  awarded. 

Appeal  from  special  term,  New  York  county. 

Action  by  Herman  Stein  and  Monroe  L.  Simon,  against  Julias  A.  Levy, 
Charles  F.  Levy,  and  James  A.  Flack,  as  sheriff,  to  set  aside  an  alleged  void  and 
collusive  judgment  rendered  in  favor  of  the  defendant  Charles  F.  Levy  against 
tbe  defendant  Julius  A.  Levy.  An  injunction  was  awarded  the  plaintiffs 
pendente  lite  restraining  tlie  slierifF  from  selling  the  debtor's  effects  under  an 
execution  issued  on  the  judgment  in  question.  Tbe  injunction  was  dissolved, 
and  an  order  of  reference  made  to  ascertain  the  damages  sustained  by  tlie  de- 
fendant Charles  F.  Levy  by  reason  of  the  injunction.  From  an  order  deny- 
ing a  motion  to  vacate  said  order  of  reference,  plaintiffs  appeal.  For  former 
reports,  see  8  N.  T.  Supp.  505;  Id.  934,  mem. 

Argued  before  Van  Beunt,  P.  J.,  and  Bbadt  and  Daniels,  J  J. 

Bemno  Loewy,  for  appellants.     Fromme  Bros.,  for  respondents. 

Daniels.  J.  Tbe  injunction  order  restrained  the  sheriff  from  selling  prop- 
erty levied  upon  under  an  execution  issued  to  him  in  favor  of  tbe  respondent 
against  tbe  defendant  Julius  A.  Levy,  and  from  paying  over  any  of  tbe  pro- 
ceeds thereof  realized  by  him,  and  also  restrained  the  other  two  defendants 
from  collecting  or  receiving  any  of  the  goods,  assets,  or  choses  in  action  of 
tbe  defendant  Julius  A.  Levy.  It  was  issued  at  tbe  instance  of  tbe  plain- 
tiffs, as  attaching  creditors  of  tbe  last-named  defendant;  and  this  court,  on 
an  appeal  from  an  order  denying  tbe  application  to  vacate  it,  reversed  that 
order,  and  set  aside  the  injunction.  A  motion  was  thereupon  made  on  behalf 
of  the  defendant  Charles  F.  Levy,  who  was  the  plaintiff  in  the  action  in  which 
tbe  execution  had  been  issued,  for  the  order  from  which  the  appeal  has  been 
taken.  It  is  entirely  apparent  from  tbe  papers  used  on  tbe  motion  that  it 
was  made  solely  for  the  benefit  of  Charles  F.  Levy,  and  in  no  sense  to  include, 
or  for  the  benefit  of.  the  sheriff,  or  of  the  defendant  Julius  A.  Levy,  and 
neither  of  these  persons  had  any  notice  of  tbe  motion,  although  the  undertaking 
given  to  obtain  the  injunction  was  for  their  indemnity  as  well  as  that  of  tbe 
respondent  Charles  F.  Levy.  This  was  an  irregular  proceeding,  which,  by 
its  completion,  might  deprive  the  other  two  defendants  of  all  right  to  indem- 
nity by  means  of  the  undertaking,  or  subject  tbe  suri'ties  to  other  demands, 
which  It  is  tbe  policy  of  tbe  law  to  prevent.  The  fact  that  tbe  other  defend- 
ants in  the  action  may  not  have  equal  claims  to  protection  with  tbe  moving 
party,  or  may  present  no  claim  whatever,  will  not  relieve  the  pruceeding  from 
tbe  effect  of  this  objection;  for  without  first  giving  them  aa opportunity  to  be 
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heard  in  their  o«rn  belialf  tt  cannot  appear  that  tbny  am  not  entitled,  /or  any 
oause,  to  he  reporesented  in  the  bearing  intended  to beaecuEed.  Itis  for  tbem 
to  conclude  for  tbenaelves  wbetlter  thejr  will  daim  indemnity  onder  the  un- 
dertaking; and  where  the  proceeding  is  animated  by  an  advene  view,  as  ttiia 
is,  notice  of  it  sbould  be  iint  given  to  tbetn,  enabling  ttiem  to  take  such  steps 
as  may  be  reqoisite  for  tlieir  own  protection.  It  Is  ttie  only  mode  by  wbicb 
adverse  or  contesting  claims  can  regularly  be  determined;  and  that  has  not 
been  followed  in  this  case.  The  failure  «f  the  plaintiffs  to  raise  this  objection 
on  the  hearing  of  the  motion  does  not  rectify  the  proceeding;  for  the  right  to 
raise  it  is  not  restricted  to  them.  It  is  the  right  inhering  in  these  two  other 
persons,  in  no  way  represented  by  ttie  plnintiffs,  which  it  is  the  duty  of  the 
court  to  preserve;  and  the  plaintiffs  had  no  snoh  relation  to  them  as  permitted 
them,  if  they  had  been  so  disposed,  to  surrender  it.  lliis  order,  being  inegu- 
lar,  should  be  reversed,  with  SIO  costs  and  the  disbursements  on  the  appeal, 
and  the  motion  denied,  but  witb  liberty  to  renew  it  on  service  of  coneoted 
pKpeia  on  the  other  parties  interested  in  the  proceedings.    All  ooneur. 


M08B  et  al.  V.  Manhattan  Bt.  Go.  et  ai. 

(Supreme  Court,  General  Term,  Flr«t  Department.    December  9S,  IBM.) 

1.  Bhinsnt  Domain — HxcsssrvB  CournyBAnom. 

That  the  rentals  of  property  Inoreased  after  the  constmotion  of  an  elevated  rall- 
rc»d  in  the  street  in  front  of  it  is  not  ground  for  boldioK  damages  awarded  i>  on 
action  for  injury  to  the  property  therefrom  to  be  eaoesHve,  whisre  ancli  incraaae 
appears  to  be  due  to  a  general  rise  is  values  in  tbe  vicinltgr. 

t.  Sufs— ELamiHTB  or  Dajuos. 

AnnoTasoe  by  noise  oausad  by  the  operatiin  of  an  elevated  railroad  In  the  street 
in  front  of  plaintiffs'  property  may  be  considered  as  an  element  of  damage  in  am 
action  for  injury  to  the  property  from  tbe  operation  of  eiwh  railroad.  FoUawtDC 
Ode  V.  Bailttay  Co.,  9  N.  Y.  Bupp.  388. 

t,  Appbai,— Rbvicw— hIbiosbb  SScbob. 

Ibe  aaclusion  of  a  general  question  to  a  witness  as  to  the  efleot  of  an  elevated 
railroad  station  on  the  rental  value  of  property  in  the  vicinity  for  tbe  liquor  busi- 
ness is  not  ground  of  reversal,  wtaeretke  witness  was  afterwards  allowed  to  testify 
as  to  tbe  efteot  of  the  fiartieular  ststlan  in  qoesUon  on  bia  liquor  baslnoss,  half  a 
block  distant. 

Appeal  from  special  term,  New  York  county. 

Action  by  Henty  Moss  and  David  Moes  against  the  Manhattan  Railway 
Company  and  the  New  York  Elevated  Uailway  Company  to  restrain  tlie  op- 
eration of  defendants'  elevated  railroad  in  front  of  plaintiffs'  property,  and 
to  recover  damages  for  injury  by  the  railroad  to  said  property.  Defeudants 
appeal  from  a  judgment  for  plaintiffs,  entered  on  trial  by  tbe  court  witliout  a 
Jnry. 

Argned  before  Van  Bbumt,  F.  J.,  and  Bartlett  and  Babrett,  JJ. 

Davtes  d  Rapallo,  {Henry  D.  Sedgwick,  Jr.,  of  counsel,)  for  appellanta. 
WOliam  Q.  Peekham,  {Henry  &.  Atwater,  of  counsel,)  for  respondents. 

Babtlbtt,  J.  The  jodgmeat  in  this  case  awarded  tbe  plaintiffs  ^,813.48 
damages  and  costs,  and  directed  that  au  injunction  should  issue  restraining 
the  defendants  from  further  maintaining  or  operating  their  railroad  in  front 
of  tbe  i^aintiffs'  premises,  unless  within  90  days  they  caused  the  plaintiffs' 
easement  in  Thiid  avenue  appurtenant  to  said  premises  to  be  condemned  for 
railroad  purpoaes  according  to  law,  or  unless  they  tendered  the  plaintiffs 
95,000  for  a  oonTeyance  and  release  of  all  such  easements.  Tbe  apftellants 
make  three  points:  First,  that  the  damages  are  excessive;  cecond.that  it  waa 
error  to  receive  evidence  as  Lo  the  noise  made  by  the  operatkui  of  the  elevated 
railroad;  and,  third,  tliat  the  trial  judge  was  inconsistent  in  admitting  teati- 
mony  that  the  presence  of  tbe  railway  was  injurious  to  a  cigar  nianufMcturer 
in  bis  business,  while  be  excluded  testimony  intended  to  show  tttat  it  had 
proved  benefloial  to  •  neighboring  liqaoi;  dealer. 
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As  to  tlie  first  point,  ve  are  not  sntisflefl  that  tbeamon&t-at  wiiieh  ths 
damages  were  asseased  is  ezoessive.  The  increaae  in  the  rentaU'Of  tbe  plain- 
tHTa'  property  since  tbe  construction  «f  the  elevated  railroad  may  well  have 
been  doe  to  the  general  rise  in  real-estate  values  in  that  part  of  the  oity;  and 
indeed  there  was  express  proof  on  the  trial  that,  wbiVeTUrd-Avenue property 
bad  advanced,  {oxiperty  not  affected  by  the  road  bad  advanced  much  more  in 
oompariflon. 

As  to  the  second  point, — that  the  annoyance  CHUsed  by  noise  is  not  to  be 
considered  as  an  element  «f  damage  in  this  class  of  casea, — we  have  already 
expressed  a  contrary  opinion  in  Ode  v.  BcaUtoav  Oo^  9  ST.  Y.  Supp.  3S8. 
Furthermore,  in  tbe  case  at  bar  it  does  not  appear  tint  the  award  woh  based 
to  any  extent  wliatever  upon  tbe  twtimony  in  respeot  to  noise;  for  there  ia 
no  mention  of  noise  in  the  findings. 

As  to  tbe  tbird  point, — tihat  the  learned  judge  at  special  term  was  inconsist- 
ent in  bis  rulings,  totheinjary  of  tbe  defendanfaa, — tbe  record  «hovB  no  er- 
Bw.  It  is  true  that  tbe  court  susAaiued  tbe  objection  of  plaintifCs'  counsel  to 
a  general  qneetion  as  to  what  effect  an  elevated  railroad  station  had  upon  the 
rental  value  of  property  In  tbe  vicinity  to  be  used  for  the  liquor  buainess;  but, 
iaimedtately  afterwards,  tbesame  witness  was  aUowedtotestifyas  totheefCect 
«f  tbe  station  opposite  tli«  plaintiffs'  premises  upon  his  liquor  buainess,  half 
a  Uo(A  distant,  and  he  declared  that  tbe  pcoumity  of  the  station  improved  it. 
Tbe  defendants  were  entitled  to  no  more  than  this.  Tbe  jodgmeat  should  be 
liBmied,  with  oosta.    All  concur. 


Galwat  e.  Mbtbofolitan  El.  Bt.  Co.  et  dL 
(Supreme  Cmurt,  OtnertA  Term,  Ftnt  iJQXirtment.    December  39, 1890.) 

1.  BtHUmiT  SOK^OI — COMPEXBATION— El/BVATBD  KuiiW^T  STATIONS. 

DeCendantB  conitruoted  in  tbe  street  in  front  of  plaintilTs  land  an  elevated  rail- 
road, on  wUch  they  erected  a  station,  nearly  2S  feet  of  which  was  directly  in  front 
of  part  of  plaintiff's  property ;  tlie  remainder  extending  beyond  it,  along  the  street 
HeUL,  that  plaintiff  might  reoover  oompensation,  not  only  for  the  obstmotion  of 
li^t  and  air  by  the  part  of  the  stmctare  in  front  of  bis  land,  but  also  for  such  in- 
Jniy  by  the  adjacent  portion  of  the  structure. 
&  Sams— BviDBNCS  or  JDajiaobs. 

In  an  aoUon  for  «nch  compensation,  proof  of  the  exirtenoe  of  posts  or  columns 
supporting  part  of  tbe  struotare  which  is  tbe  aubjeet  of  cowplatnt  la  admissible^ 
aluioiigh  tbey  are  not  in  front  of  plaintiff's  proper^. 
L  Sams. 

There  is  no  anhstantial  error  in  admitting  evidence  of  the  value  of  land  adjoining 
and  sustaining  the  same  relation  to  defendants'  Ertruoture  as  platnUlPs  land,  or 
general  evidence  of  the  manner  in  which  property  in  the  vicinity  had  been  Improved 
and  occupied,  or  a  {ttiotograph  of  a  buiidmg  on  the  comer  diieotly  opposite  plain- 
tiff's proi>erty. 
C  Sakb. 

The  amount  of  the  oompensation  awarded  on  trial  i>y  the  court  of  snob  an  ac- 
tion, upon  a  direct  conflict  of  evidence  as  to  the  extent  of  the  Injury  from  defend- 
ants' stmetnres,  will  not  be  held  excessive,  on  appeal,  wiiere  it  is  not  inconsistent 
with  the  facts  shown,  and  does  not  transcend  the  fair  effect  of  the  evideuoe. 

Appeal  from  special  term,  Kew  York  connty. 

Action  by  James  Galway  against  tbe  Metropolitan  Elevated  Bailway  Com> 
pany  and  Hie  Manhattan  Railway  Company  to  restrain  the  operation  of  de* 
fondants'  elevated  railroad  in  front  of  plaintiff's  propert7,  and  to  reoorer 
damages  for  injury  by  tbe  railroad  to  said  property.  Defendaidv  appeal  from 
a  judgment  for  plaintiff,  entered  on  triiil  by  the  court  without  a  jury. 

Argued  before  7an  Bbunt,  P.  J.,  and  Bkady  and  DAMUiXS,  JJ. 

Daviet  &  Bapallo,  for  appellants.  Burrill,  Zabriskie  ■&  BurriU,  {John S. 
Bnrrill  and  /.  Artiitbald  Mwrray,  of  counsel,)  for  respondent. 

DakieI£,  J.  Tbe  plaintiff  is  the  owner  of  five  lots  of  land  on  the«asterly 
aido  of  JSttKth  avenue,  which  is  a  atieot  of  tbe  width  of  100  feet  In  tha 
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city  of  New  Tork.  They  extend  northerly  from  Fifty-Seventh  street  125  feet 
5  inches.  H4  became  the  owner  of  the  four  northerly  lots  in  1868,  and  of 
the  lot  upon  the  corner  in  1871.  The  Metropolitan  Elevated  Railway  Com- 
pany, under  the  authority  of  an  act  of  the  legislature  of  this  state,  erected  an 
elevated  railway  through  the  avenue,  ending  in  the  vicinity  of  Fifty-Ninth 
street.  It  went  into  operation  in  June,  1878.  At  this  termination  of  the 
railway  a  station  was  constructed,  extending  from  a  point  24  feet  8  inches 
south  of  the  northerly  line  of  the  plaintiff's  land  for  a  distance  along  the  av- 
enue of  255  feet.  The  structure  of  the  railway  itself,  as  well  as  of  the  station, 
was  14  feet  and  8  inches  above  the  surface  of  the  avenue,  and  it  all  extended 
upwards  a  space  of  nearly  6  feet  to  the  surface  of  three  railway  tracks,  which 
were  constructed  and  operated  in  the  business  of  the  company.  At  the  sides 
of  the  tracks,  platforms  were  made  and  buildings  erected  to  complete  there- 
with the  passenger  stations  of  the  company.  This  structure  extended  across 
the  surface  of  the  traveled  part  of  the  street,  and  to  the  extent  of  a  foot  and 
about  two  inches  inside  of  the  sidewulk,  where  it  was  in  part  sustained  by 
columns  or  pillars.  The  upper  surface  of  the  structure  was  covered  with 
plank  or  boards,  intercepting  the  passage  of  the  light  and  the  air.  And  otlier 
buildings,  besides  the  rooms  occupied  as  the  station,  were  erected  towards  the 
northerly  termination  of  the  structure.  Another  building  was  erected  south- 
erly, extending  to  the  distance  already  stated  south  of  the  northerly  line  of  the 
plaintiff's  lots.  This  building  was  one  story  in  lieight.  and  used  by  the  per- 
sons in  the  employment  of  the  railway  company,  as  well  as  the  others  north- 
erly of  the  station  buildings,  in  the  course  of  its  management  and  business. 
After  this  structure  was  in  this  manner  erected  the  Metropolitan  Bail  way 
Company  leased  its  road  to  the  Manhattan  Railway  Company,  the  other  de- 
fendant, for  the  period  of  999  years.  This  lease  was  made  in  May,  1879;  and 
the  structure,  including  the  road,  has  been  operated  under  its  provisions  since 
that  time,  and  maintained  in  this  manner  in  front  of  the  plaintiff's  premises. 
Southerly  of  the  building,  standing  partly  in  front  of  the  plaintiff's  northerly 
lot,  was  the  structure  of  the  railway  itself,  consisting  there  of  the  same  three 
tracks,  and  covered  substantially  in  the  same  manner,  with  a  walk  on  each 
side,  which  extended  the  structure  over  the  street  for  the  distance  of  38  feet, 
and  within  31  feet  of  the  westerly  line  of  these  lots.  They  were  unimproved, 
but  it  was  alleged  on  behalf  of  the  plaintiff  that  they  had  been  depreciated  in 
value  by  these  structures,  and  their  use  and  operation  in  the  business  of  the 
railway  company;  and  to  obtain  redress  for  that  injury,  and  the  restraint  and 
prevention  of  its  continuance,  were  the  objects  for  which  the  action  was  in- 
stituted. 

Evidence  was  given  npon  the  trial  to  the  effect  that  the  value  of  these  lots 
had  been  greatly  depreciated  by  the  construction  and  use  of  the  railways  and 
the  station;  and  the  court,  under  that  evidence,  held  that  the  plaintiff's  prop- 
erty had  been  depreciated  in  value  from  these  structures  and  their  use  as  rail- 
ways and  station  buildings  to  the  extent  of  $20,000,  and  directed  a  judgment 
restraining  the  further  use  of  the  property  in  this  manner,  unless  the  defend- 
ants should  pay  to  the  plaintiff  this  sum  of  money  upon  receiving  a  convey- 
ance or  grant  of  the  property  of  the  plaintiff,  and  the  easemi.'nts  appurtenant 
to  it,  which  bad  been  appropriated  by  the  defendants  for  the  purpose  of  their 
structure  and  railroad,  as  that  had  been  authorized  by  law;  and  judgment  to 
that  effect  was  entered  upon  the  decision.  To  support  the  appeal,  the  objec- 
tion has  been  taken  that  the  court,  in  its  decision,  required  the  defendants  to 
pay  the  plaintiff  for  the  depreciated  value  of  his  property  arising  ont  of  the 
construction  and  maintenance  of  the  station,  and  the  buildings  upon  it.  wliich 
were  northerly  of  the  north  line  of  his  property.  But  if  this  has  been  done, 
as  the  fact  was  that  the  structure  extended  coutinuously  from  a  point  24  feet 
and  8  inches  south  of  the  northerly  line  of  the  plaintiff's  lots,  it  would  not 
appear  to  include  an  erroneous  allowance,  if  in  truth  and  in  fact  the  property 
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was  injured  by  this  extension  of  the  structure  over  the  surface  of  the  arenue. 
In  that  respect  there  would  be  a  manifest  distinction  between  what  was  said 
in  Insurance  Co.  v.  atevens,  101  N.  Y.  411,417,  6  N.  E.  Eep.  353;  Hier  v. 
Railroad  Co.,  40  Hun,  310,  and  Rummel  v.  Railroad  Co.,  9  N.  Y.  Supp.  404, 
and  the  present  case,  which  is  peculiarly  distinguishable  therefrom  by  the 
facts  included  in  it.  For  in  those  cases  the  obstruction  complained  of  was  so 
far  distant  from  the  property  in  question  as  not  to  be  the  source  of  any  sub- 
stantial injury  to  it;  while  in  this  case,  if  this  continuous  structure  interfered 
with  the  passage  of  light  and  air  to  and  from  the  plaintiffs  property,  remu- 
neration for  that  injury,  so  far  as  that  was  the  effect,  would  be  due  to  him,  un- 
der the  well-settled  principles  which  have  become  applicable  to  this  class  of 
cases.  But  it  is  evident  from  the  language  of  the  decision  which  has  been 
made  that  the  court  did  no  more  than  to  include,  or  intend  to  include,  com- 
pensation to  the  plaintiff  fur  the  loss  or  injury  that  hml  been  sustained  by  the 
diminution  in  value  of  his  lots  by  the  structure  immediately  in  front  of  them, 
and  adjacent  to  them.  A  full  and  minutedeacription  of  tliis  entire  structure, 
extending  from  Fifty-Seventh  street  to  near  Fifty-Ninth  street  upon  Sixth 
avenue,  is  contained  in  the  decision  as  facts  found  by  the  court;  and  so  is  the 
manner  and  use  to  which  the  property  has  been  devoted,  not  only  as  a  station, 
but  as  a  terminus  of  the  road,  and  in  the  passage  and  repassage  of  trains  upon 
the  railway  track.  And  then,  in  the  further  finding  upon  which  this  allega- 
tion of  error  has  been  based,  the  court  has  added:  "Tenth.  That  said  several 
acts  and  doings  of  the  defendants  hereinabove  described  and  complained  of 
have  been  without  right  or  authority,  and  without  the  consent  of  this  plain- 
tiff; and  said  defendants  have  in  manner  aforesaid,  and  by  the  acts  aforesaid, 
obstructed  said  avenue,  streets,  and  sidewalks  aforesaid  in  front  of  and  adja- 
cent  to  the  plaintiff's  premises,  and  have  deprived  plaintiff  of  bis  property  in 
said  avenue  and  streets,  and  of  the  easements  appurtenant  to  bis  said  prem- 
ises, and  have  obstructed  his  said  premises,  and  tlie  access  and  approach  of 
light  and  air  thereto,  to  wliich  he  is  by  law  entitled,  and  have  deprived  him 
of  the  free  and  uninterrupted  passage  and  circulation  of  light  and  air  through 
and  over  said  streets  and  avenue  aforesaid  for  the  benefit  of  his  property 
hereinbefore  described,  and  have  thereby  diminished  the  value  of  this  plain- 
tiff's said  premises."  But  it  has  not  been  stated  in  this  conclusion  of  fact, 
neither  is  it  to  be  inferred  from  its  language,  that  the  court  intended  to,  or 
did,  make  any  actual  allowance  to  the  plaintiff  on  account  of  this  structure 
not  in  fact  affecting  or  Injuring  his  property.  On  the  contrary,  the  statement 
is  that  the  defendants  had  in  the  manner  stated,  and  by  the  acts  aforesaid,  ol)- 
structed  said  avenue,  streets,  and  sidewalks  aforesaid  in  front  of  and  adjacent 
to  the  plaintiff's  premises,  and  have  deprived  plaintiff  of  his  property  in  said 
avenues  and  streets,  and  of  easements  appurtenant  to  his  said  premises,  and 
have  obstructed  bis  said  premises,  and  the  access  and  approach  of  light  and 
air  thereto;  and  that,  as  a  matter  of  fact,  the  evidence  proved  was  the  truth; 
and  if  it  was,  the  court  could  do  no  less,  in  a  proper  disposition  of  the  action, 
than  to  compensate  the  plaintiff  for  the  obstructions  which  had  been  erected 
and  maintained  in  front  of  and  adjacent  to  bis  land.  The  effect,  as  it  has 
been  in  tliis  manner  expressed  in  the  decision,  was  direct  by  way  of  injuring 
and  depreciating  in  value  the  plaintifTs  property;  and  it  was  for  the  injury 
resulting  from  this  source,  and  from  no  otiier,  that  the  court  concluded  that 
the  plaintiff's  loss  had  extended  to  the  sum  of  $20,000.  This  Is  the  only  con- 
Btruction  which  can  fairly  be  placed  upon  the  language  of  this  finding  of  fact; 
and  it  clearly  distinguishes  this  case  from  the  others  which  have  been  men- 
tioned, where  the  obstructions  complained  of  were  in  no  manner  connected 
with  the  property  in  controversy,  and  produced  no  direct  or  injurious  effect 
upon  it.  Here  the  case  is  entirely  different.  The  structure,  in  great  part, 
complained  of  was  commenced  southerly  of  the  northerly  line  of  the  plaintiff's 
property,  Kud  with  the  erections  made  upon  it  extended  therefrom  to  its  ter- 
V.13N.Y.8.no.l— 4 
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mlnatlon,  near  Piftj'-Mnth  street.  It  was  one  continuous  erection,  from 
which  it  would  not  be  uni-eadonabletopresumt!  that  his  property  was  injnred 
in  the  manner  desci'fbed  by  tlie  conrt.  The  Iangua£e  Teferred  to  in  the  eler- 
entb  finding — that  the  defendants  threaten  and  Intend  to  continue  to  main- 
tain, use,  iind  operate  the  said  railroad,  stations,  strnctQTes,  and  other  erec- 
tions, and  will  thereby  continue  to  injure  and  dama^  the  Sirid  plaintiff  and 
his  said  property — ^justifies  a  constrnction  of  the  preceding  finding  no 
broader  or  extended  than  that  which  has  already  been  given  to  it.  The  lan- 
guage is  similar  in  its  effect,  and  discloses  no  intention  on  the  part  of  the 
court  to  remunerate  the  plaintiff  for  anything  beyond  the  actual  injury  sns- 
tained  by  him  in  consequence  of  this  structnre,  and  the  U8«s  made  6t  It  and 
of  the  railway  in  front  of  his  property.  The  case  in  tSiese  respects  aeems  to 
have  been  properly  disposed  of  by  the  justice  presiding  at  the  trial. 

The  witness  O'Beilly  had  his  attention  directed  to  two  lots  immcdiateiy 
north  of  the  plaintiff's  property,  and  fronting  on  the  east  side  of  Sixth  avenue. 
These  lots  were  25  feet  front  by  95  in  depth,  which  were  tiie  precise  dimen- 
sions of  the  plaintiiTs  northerly  lot.  And  iie  was  asked  whetlier  lie  estimated 
the  valne  of  these  two  lots,  which  had  lieen  offered  to  him  for  the  price  of 
$28,000  each.  The  defendants'  counsel  objected  to  the  question  as  immate- 
rial, bot  the  objection  was  overruled,  and  an  exception  taken  to  the  decision. 
And  be  added  that  he  valued  these  lots  at  $20,000  apiece,  if  be  conld  use  them 
fbr  the  purpose  he  intended.  This  mling  of  the  conrt  has  been  earnestly  in- 
sisted upon  as  erroneous;  and  tbe  case  of  Sixth  Ave.  H.  ■Co.  v.  Metropolitan 
XI.  Ry.  Co.,^  N.  Y.  Supp.  207,  has  been  referred  to  as  snataining  the  correct- 
ness of  this  objection."  But  it  is  far  from  doing  so;  for  ttte  property,  con- 
cerning the  value  of  which  inquiries  were  there  held  to  have  be«n  improperly 
allowed,  was  distant  from,  and  in  no  manner  connected  with,  that;  which  was 
involved  then  in  controversy;  while  here  the  two  lots  to  which  the  attention 
of  the  witness  was  directed  were  situated  tlie  sanreas  the  plaiTftiff's  nortberly 
lot,  and  sustained  sutntantially  the  same  relation  to  the  structure  of  the  de- 
fendants. And  while  the  evidence  of  their  valuation  may  have  been  of  no 
service  whatever  in  the  case,  as  the  attention  of  ttie  witness  was  afterwards 
brought  to  the  lots  owned  by  the  plaintiff,  there  was  no  substantial  error  in 
taking  the  answer  of  the  witness.  Indirectly,  it  necessarily  did  indnde  the 
plaintiff's  northerly  lot,  and  in  that  manner  bore  a  relation  to  the  controversy 
in  the  action;  and  that,  as  well  as  the  other  facts,  substantially  distinguished 
this  part  of  the  case  from  the  inquiries  held  to  be  improperly  allowed  in  the 
instance  already  cited.  An  exception  was  also  taken  to  the  ruling  allowing 
general  evidence  to  be  given  of  the  manner  in  which  tlie  property  had  been 
improved  and  occupied  In  this  vicinity,  and  upon  Fifty-Seventh,  Fifty-Eighth, 
and  Fifty-Ninth  streets;  but,  although  having  no  very  direct  effect  upon  the 
case,  it  was  competent  for  the  court  to  receive  It  as  indicating  the  probable 
uses  and  advantages  which  might  have  been  derived  by  tira  plaintiff  from  the 
improvement  of  his  own  property.  A  similar  objection  was  taken  to  proof 
of  the  posts  or  columns  between  Fifty-Eighth  and  Fifty-UOnth  streets  sup- 
porting a  part  of  this  stmctare;  J)nt  as  this  was  a  portion  of  that  which  formed 
the  subject  of  complaint,  and  from  which  the  plaintiff's  property  had  prob- 
ably received  injury,  there  was  no  impropriety  in  permitting  this  evidence 
to  be  given.  Neither  was  there  in  allowing  the  photograph  of  the  Sher- 
wood building,  on  the  southerly  corner  of  the  Fifty-Seventh  street  and  Sixth 
avenne.  In  fact,  there  was  no  evidence  received  by  the  court  which  it  can  bo 
consistently  held,  in  view  of  what  was  said  in  the  Cu»s  qfStseth  Ave.  R.  Co., 
which  should  have  been  excluded  by  the  court.  If  ft  did  not  directly  t)ear 
upon  the  controversy  included  in  the  action,  it  had  an  indirect  effect  upon  It; 
and  that  JQstified  the  court  in  receiving  it. 

The  allowance  made  by  the  judgment  for  the  diminution  in  value  of  the 
plaintiff^  land  bi7  the  maintenance  and  nse  of  this  strocture  in  front  of  It  tiaa 
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been  objected  to  as  unwarrantably  large.  Bnt  the  evidence  of  the  witnesses 
O'Reilly  and  Fox,  who  were  engaged  in  busincBa  as  dealers  in  real  estate, 
was  tbat  the  difference  in  the  value  of  these  lots,  as  that  value  would  have 
been  if  these  structures  bad  not  been  placed  in  theetreet,  and  thefir  valne  with 
the  stieM  occupied  and  obstructed  In  tbls  manner,  was  macb  f;TeHter  than  that 
allowed  by  the  judgment;  and  their  testimony  upon  this  subject  was  likewise 
•uBtouned  by  that  of  the  plaintiff  himself.  BernHfd  Smyth  and  William  J. 
Roome,  who  were  examined  as  witnesses  on  beiialf  of  tin  defendants,  and 
were  likewise  engaged  as  dealers  in  real  estate,  testified  tliart;  in  their  judgment 
tlM  plttiDtifTa  lots  were  worth  the  sum  of  8150,000  as  tliey  were  situated,  and 
bad  received  no  sufoetantial  injnry  from  tbese  strootiuree  and  their  use  in  the 
manner  already  mentioned;  and  other  evidence  was  given  by  witnesses  pro* 
duced  by  the  defendants  to  ttae  effect  that  property  lower  down  the  avenue, 
and  used  for  business  purposes,  had  not  been  deprechlted  or  injured  by  the 
erection  tft  the  railway  and  'its  'ose  in  the  passage  and  repassage  Of  trains. 
Bat  this  evidence,  with  that  ^ven  on  behalf  of  ttie  plaintiff  concerning  the 
important  effect  of  these  structures  and  this  use  apon  bis  lots,  created  a  direct 
conflict,  which  it  was  for  the  court  at  the  trial  to  settle  and  determine.  And 
the  probabilities  suggested  by  the  lending  facts  located  at  tbls  point  cannot  be 
said  to  be  inconsiatent  with  the  conclusion  which  he  adopted';  for  it  is  hardly 
nasonable  to  suppose  that  a  structure  of  the  character  described,  extending 
over  the  entire  surface  of  the  avenue  between  the  curbs,  and  npwarde  of  a 
foot  Into  the  sidewalk  itself,  where  the  pillars  or  colunrns  supporting  It  had 
been  placed,  cuutd.be  ejected  as  this  was,  and  used  tor 'the  objects  ot  railway 
trains  in  front  of  and  adjacent  to  the  plarntifl's  property,  witliout  producing 
subatantial  injury  to  it.  As  it  was  situated,  for  the  distance  of  28  feet  and  4 
inctiee,  he  was  whoHy  depri\'ed  of  the  unobstructed  use  of  the  street,  with  the 
exception  of  18  feet  and  10  inches  in  width  ot  the  sidewall;;  and,  below  the 
point  to  which  that  obstruction  extended,  the  street  whs  otistructed  by  the 
railway,  and  the  passages  connected  with  it,  to  within  81  feet  of  the  front  at 
the  plaintiff's  land.  And  the  evidence  tended  to  prove  that  both  the  light  and 
the  air  were  excluded  from  the  premises  by  these  structures,  and  smoke  and 
cinders  distributed  over  them  from  the  trains  constantty  pnssrng  and  repass- 
ing opon  tJM  railway,  with  tlie  «xeeptiMi  of  a  few  boars  brtween  midnight 
and  mommg.  T<he  probabilities  of  the  case  were  with 'the  plaintiff';  and  nn- 
der  tbis  eridenoe  it  was  for  the  court  to  determine  whtit  would  'be  «  fair  meas- 
ore  of  compensation  to  him  for  the  diminisbed  vsilue  of  his  property  from 
these  BODroes;  and,  in  m^ing  tbis  allowance,  the  fair'eftect  ot  tbe  evidence, 
as  the  court  was  authorized  to  accept  and  act  u{H>n  It,  bae  not  been  tramoended  t 
and  the  judgment  should  be  affirmed,  with  costs.    All  concur. 


In  re  Openikq  of  One  Httndked  aiid  Sixtietb  Street. 

{Bupremt  Court,  Oeneral  Term,  First  Department.   Jaouary  13, 1801.) 

Bjm  AnniniCAKA — Stbest  Asbsssvents — Riohx  to  lUtUiavti. 

Commissioners  appointed  in  proceedings  by  tlie  city  of  New  York  to  acquire 
property  for  a  street  allowed  no  damages  to  B.,  on  tbe  ground  that  so  mnch  of  his 
woperty  as  was  reqnired  for  the  street  had  been  dadioatad  l^  btat  toahat  purpose. 
Upon  his  objeotion  to  the  report  of  the  commiSBioners  at  special  term,  tLe  Muna 
was  reversed,  and  referred  badi  with  instructions  to  make  a  substantia  award  to 
B.,  and  on  am)eal  by  tbe  dty  to  tbe  general  term  this  order  was  affirmed.  There- 
after, in  prooeedingB  belore  the  oommissioners  upon  tbe  recommitted  report,  prop- 
er^jr  owners  aSMtad  by  the  asaeiBBaaDt  appeared,  and  Dflend  tSBtimony  in  support 
of  their  objections  to  £.'■  right  to  oompensatioa;  whioh  testimony  beuig  rejected, 
upon  application  to  the  special  term  an  order  was  made  directing  the  commission- 
ers to  reaetve  and  consider  testimony  offered  by  petitioners  in  respect  to  said  ob- 
JectiODs.  Heid,  on  appeal  by  B.  from  this  order,  than  tlvs  decision  of  the  spe<dml 
term  direoUog  the  oonunissioners  to  make  a  substantial  awwrd  of  damages  to  hiat, 
and  tbe  order  of  the  general  term  confirming  tbe  same  on  appeal,  were  not  ret  oA- 
judicata  of  the  tttte  to  the  property  in  Sispute,  as  against  petitioners  In  Xba  see- 
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ond  proceeding  upon  the  recommtttod  report;  and  that  the  order  appealed  from, 
allowing  an  inquiry  into  B.'s  title,  was  no  encroachment  upon  the  said  decision  of 
the  general  term  affirmins:  the  order  of  recommittal  in  the  flrst  instance. 

Appeal  from  special  term.  New  York  county. 

Tkda  is  an  appeal  from  an  order  made  hj  Mr.  Jaatice  Andrews,  dated  the 
4th  day  of  April,  1890,  granting  the  prayer  of  the  petitioners,  Alfred  Roe  and 
others,  to  be  permitted  to  submit  and  present  to  the  cummissiuiiers  of  esti- 
mate  and  assessment  their  objections  herein,  and  to  prove,  in  support  of  the 
same,  "  that  the  land  required  for  the  said  street  between  Kingsbridge  road 
and  Tenth  avenue  had  been  dedicated  to  public  use,  and  to  present  testimony 
in  support  thereof,  and  that  the  said  commissioners  of  estimate  and  assess- 
ment be  permitted  and  directed  to  receive  and  consider  such  testimony,  and 
that  such  testimony  may  be  offered  in  respect  to  the  said  objections  and  dedi- 
Ciition,  and  that  the  said  commissioners  make  and  present  to  the  court  such 
report  as,  in  view  of  the  objections  and  testimony  so  presented,  may  be  just 
and  proper."  The  application  was  opposed  upon  tho  ground  tliat  an  order 
had  heretofore  been  made  in  these  proceedings  referring  the  matter  back  to 
the  commissioners  of  estimate  and  assessment  for  the  speciflc  purpose  only 
of  taking  proof  as  to  the  value  of  the  land  of  one  Buckley.  Upon  a  uiutioa 
to  contirm  a  prior  report  of  the  commissioners  herein,  an  order  had  been  made 
at  special  term  by  Mr.  Justice  Donohue  referring  the  matter  back  to  the 
commissioners  for  tlie  sole  and  speciQc  purpose  of  making  substantial  awai-ds 
to  the  objector,  William  P.  Buckley,  the  o\«  ner  of  the  land  within  the  lines 
of  the  street  sought  to  be  acquired  in  this  proceeding,  which  the  petitioners 
claim  had  been  dedicated  by  the  said  Buckley  or  bis  predecessors  in  interest 
to  public  use;  and  said  order,  on  appeal  therefrom,  had  been  affirmed  by  the 
general  term  of  this  court.  It  appears  from  the  papers  that  proceedings  had 
been  taken  by  the  city  to  acquire  the  title  to  the  land  in  question;  that,  m  the 
preliminary  abstract  of  the  commissioners,  only  nominal  awards  had  been 
made  for  Mr.  Buckley's  land.  Mr.  Buckley  appeared  before  the  commission- 
ers, and  filed  objections  to  said  report,  claiming  that  he  was  entitled  to  a  sub- 
stantial award.  Testimony  was  taken  before  the  commissioners  upon  the 
question  of  the  dedication  of  the  land  belonging  to  Mr.  Buckley.  Parties  who 
would  be  assessed  in  said  proceedings  to  a  considerable  amount  in  case  a  sub- 
stantial award  was  made,  and  who  were  then  assessed,  as  it  appeared  by  the 
proposed  abstract  of  the  commissioners,  appeared  and  contested  the  right  of 
Mr.  Buckley  to  this  substantial  award.  They  were  represented  upon  that 
proceeding  by  Mr.  James  A.  Deering,  who  now  makes  this  application  on 
behalf  of  the  petitioners  herein,  Alfred  Boe  and  others.  All  the  proof  which 
was  submitted  to  the  commissioners  tending  to  show  a  dedication  of  Mr.  Back- 
ley's  land  was  furnished  and  produced  by  Mr.  Deering  on  behalf  of  his  clients, 
and  was  presented  to  the  court  upon  the  motion  for  the  confirmation  of  the 
commissioners'  report.  Upon  the  hearing  of  the  motion  for  the  confirmation 
of  said  report,  the  same  being  opposed  on  behalf  of  Mr.  Buckley,  it  was  held 
by  Mr.  Justice  Donohue  that  there  had  been  no  dedication  of  the  land  by  Mr. 
Buckley  or  his  grantors;  and  the  report  was  refen°ed  back  to  the  commission- 
ers, with  directions  to  make  a  substantial  award  to  Mr.  Buckley  for  his  land. 
An  appeal  was  taken  from  this  order  by  the  city,  and  the  same  was  affirmed 
on  appeal.  The  opinion  will  be  found  reported  in  48  Uun,  488.  The  com- 
missioners thereupon  met  for  the  purpose  of  determining  the  amount  to  be 
awarded  to  Mr.  Buckley  for  the  land  in  question,  and  made  a  substantial 
award,  amounting  to  $11,750,  and  thereupon  filed  their  abstract,  and  assessed 
the  property  within  the  area  of  assessment  a  sufficient  amount  to  pay  for  the 
said  award  and  the  expenses  of  the  proceedings.  Objection  being  made  by 
Mr.  Buckley  to  this  award,  it  was  subsequently  raised  to  917,730  by  the  com- 
missioners. Thereupon  they  filed  a  further  report,  and  gave  notice  that  they 
had  completed  their  new  or  amended  estimate  and  assessment:  a  copy  of 
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which  notice  is  annexed  to  the  petition  of  the  petitioners  herein.  The  peti- 
tioners, Boe  and  others,  tliereupon  presented  this  petition,  and  the  order  was 
made  thereon  from  which  the  present  appeal  was  taken. 

Axgaed  before  Van  Bbdnt,  F.  J.,  and  Bbadt  and  Daniblb.  JJ. 

John  C.  SMto,  for  appellant.    James  A.  Deering,  for  reepondents. 

l^BADT.  J.  It  was  stated  upon  the  argument  herein,  and  not  denied,  that, 
although  this  appeal  was  in  progress,  yet,  in  pursuance  of  the  order  from 
which  it  was  taken,  the  commissioners  had  received  the  objections  of  the 
property  owners,  and  heard  the  testimony  as  to  dedication;  that  the  proofs 
had  been  submitted;  and  that  the  entire  matter  was  before  them  for  decision. 
The  matter  was  sent  back  to  the  commissioners  by  an  order  of  the  special 
term.  Justice  Bonohue  presiding,  and,  as  we  have  seen,  for  the  purpose  of 
making  substantial  awards  to  the  respondent,  William  F.  Buckley,  and  upon 
the  proposition  that  there  had  been  no  dedication  by  him  of  a  strip  of  land  re- 
ferred to  as  "One  Hundred  and  Sixtieth  Street,"  which  it  was  proposed  to  take 
in  this  proceeding.  That  question  was  considered  elaborately  at  the  general 
term  upon  an  appeal  from  that  order,  (see  opinion  of  Presiding  Justice  Van 
Bbukt,  on  the  appeal,  48  Hun,  488,)  and  the  result  was  that  the  order  was 
affirmed;  that  is  to  say,  the  matter  was  sent  back  to  the  commissioners  that 
they  might  make  substantial  awards  to  the  respondent,  William  F.  Buckley, 
for  the  property  which  he  owned  that  the  city  desired,  and  which  bad  not 
been  dedicated  by  him.  The  application  to  the  special  term  was  for  liberty 
to  introduce  evidence  on  the  question  of  dedication,  resting  upon  the  facts 
stated  in  the  appeal,  and  to  which  reference  has  been  made.  The  learned 
justice  in  the  court  below  was  impressed  by  what  he  considered  the  restric- 
tion caused  by  the  decision  of  the  general  term,  but  thought  that,  inasmuch 
aa  the  order  did  not  expressly  authorize  the  commissioners  to  receive  the  ob- 
jections and  testimony  offered  by  the  petitioners,  it  was  questionable  whether 
it  was  not  a  bar  to  the  receipt  of  the  same,  thinking  that,  if  that  view  pre- 
vailed, the  petitioners  could  only  obtain  relief  by  a  modification  of  the  order 
of  the  general  term,  if  that  tribunal  thought  fit  to  make  it;  but  that,  in  view 
of  the  constitutional  and  statutory  right  of  the  petitioner  to  be  heard  before 
he  could  be  lawfully  compelled  to  pay  an  assessment,  it  was  doubtful  whether 
the  court  had  the  power  to  make  an  order  which  would  deprive  him  of  the 
right  to  have  bis  objection  and  tesliiuony  received  upon  a  further  considera- 
tion of  the  matter  by  the  commissioners.  It  was  thought  by  the  learned 
justice  that  under  these  circumstances  there  was  some  force  in  the  argument 
tliat,  although  the  order  did  not  expressly  authorize  the  commissioners  to  re- 
ceive such  objections  and  testimony,  it  did  not  prevent  their  doing  so.  It 
cannot  be  questioned  that  there  is  merit  in  the  application,  for  the  reason 
that,  if  the  dedication  can  be  established,  it  would  be  unjust  to  make  the  pe- 
titioner, or  any  persons  assessed,  pay  for  the  value  of  the  land  supposed  to  be 
owned  by  Mr.  Buckley.  The  reasonable  view  of  the  decision  of  the  general 
term,  in  contemplation  of  the  provisions  of  the  consolidation  act  of  1882  (sec- 
tion 986)  would  be  that  the  decision  made  related  entirely  to  the  facts  as  they 
then  appeared,  having  no  prospective  effect  or  application,  and  leaving  the 
subject  of  dedication  to  such  further  examination  as  might  be  made  of  it  by 
the  commissioners  in  the  exercise  of  their  duty.  Technically,  it  may  be  said 
with  great  propriety  that  the  making  of  a  sutetantial  award  to  the  respond- 
ent, Buckley,  would  necessarily  involve  an  examination  as  to  his  title  to  the 
premises  for  which  it  should  be  made,  and  especially  in  reference  to  section 
889  of  the  consolidation  act,  which  provides  that,  after  hearing  any  matter 
which  may  be  alleged  against  the  same,  the  court  shall  either  confirm  the  re- 
port, or  refer  the  same  to  the  commissioners  for  revisal  and  correction,  or  to 
new  commissioners  to  t>e  appointed  by  the  court,  to  reconsider  the  subject- 
matter  thereof.    It  is  contended,  it  is  true,  that  the  words  "for  revisal  and 
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correction"  indicate  tiiat  the  reference  back  to  the  commissioners  was  to  be 
for  the  purpose  or  to  the  extent  only  to  which  the  court  directs  and  orders 
that  the  report  be  revised  nnd  corrected;  but  tiie  whole  object  of  sending  re- 
ports in  kindred  proceedings  back  to  cominisstoners  is  to  secure  tUe  rights 
of  all  parties,  even  although  it  involve  a  further  examination  of  the  facts 
and  circumstances  naturally,  necessarily,  and  legally  involved.  For  these 
reasons  it  is  thought  that  the  order  from  which  the  appeal  has  been  taken, 
made,  as  it  was,  in  justice,  and  proper,  as  it  was,  ex  debitti  JttstiHa,  was  no 
encroaciiment.  upon  the  decision  of  the  general  term,  was  jnstiy  nradb,  and 
should  be  affirmed.    AH  concur. 


Mtbbs  et  aU  v..  TBEaoozx. 
('Sttpneme  Ctmrt,  (jFencral  Term,  Vimst  JDepartment!    January  Uj  18M.) 

OONTRACT  OF  SaI^B^ACOBFTAMOB. 

■Eo ao  offer  in  writing  'tij  defendant  to  Mlloartaln  goods  to  plalntiBh,  tfa^ Mpltod 
^  a  lettec  aQcsnting  the  tenns  proposed,  but  added  Uxat  they  did  sa  oni  tbe  pre- 
sumption that  the  goods  wens  of  prime  qualitjr,  and  of  a  certaia  wei^t,  and  re- 
quested that  a  sample  be  sent,  and  the;  would  then  give  shipping  dlrectibns.  Held, 
that  there  wae  no  Dindingoontract,  and  tbat  none  was  oraaned,  nndertbe  statute  of 
frauds^  by.  anbaequMit  QanversatioDs  la  rarard  to  the  matter,  or  fay  otharlattwa  of 
pUdntiiSt,  witll  whose,  tenos  daf endaot  raiuaad  to  comply. 

Exooptions  from  trial  term. 

Action  by- Elijah  Meyers  and  J.  Harby  Mosss  against  Benjamin' V.  TrescoM 
for  breach  of  a  contract  fOr  sale  of  merchandise.  A  Terdlct  for  plainUffS  was 
directed  by  the  court,  and  defendant's  exceptions  were  ordered  to  be  heard  in 
the  first  instance  at  general  term. 

Argued  before  Van  Brcnt,  P.  J.,  and  BRADTand  Daireia,  JJ. 

T. Henry  Dewep,  tor  plaintiffs.  George  Bovxn,  {J(me$  C.  FoVey,  alcaao.- 
sel,)  for  defendant. 

Daniels,  J.  A  verdict  in  the  action  was  directed  by  the  court  in  favor  of 
tbe  plaintiffs  for  the  sum  of  9182.54  as  damages  for  the  breach  of  a  contract 
for  the  sale  of  what  were  called  "cliops."  The  article  alleged  to  be  sold  was 
dried  apples,  paciuid,  and  understood  in  the  trade  as  "chops."  On  the  22d  of 
January,  1888,  the  defendant  wrote  to  the  plaintiffs: 

"B.  Myendi  Cb.,  New  York — Gents:  If  you  can  use  ray  entire  Dot  of  chops 
at  2  3-4  c,  I  will  letyou  have  them.  I  have  between  65,000  and  66,000  2  3-4, 
F.  0.  B.  New  York,  ligliterage  free,  or  one  car-load  at  2  7-8,  BT.  T.  If  you 
want  them,  let  me  know  promptly.  They  are  packed  heavy  in  barrels,  having 
used  a  *  Sampson  jack'  to  pack  them.  Of  uniform  quality  in  every  respect. 
"Yours,  etc.,  B;  F.  TaESCOTT." 

And  they  replied  to  this  letter  on  the  24tU  of  the  same  month  as  follows: 

"New  York,  Jan.  24th,,  1888. 

"Mr.  B.  F.  Tf'escott,  PavtUon,  N.  Y.— Deae  Sir:  Your  favor  of  22d  just 
to  band,  and  we  have  concluded  to  accept  your  offer  of  all  your  chops,  between 
65,000  and  66,000  pounds,  A.  2  3-4  c,  delivered  lighterage  free,  New  York.  We 
do  tbis,  of  course,  on  the  presumption  that  the  goods  are  of  '  prime  '  quality, 
and  run  200  pounds  net,  or  more,  per  barrel.  Please  send  us  sample  at  once, 
and  we  will  then  give  you  shipping  directions. 

"Yours,  truly,  E.  Myers  &  Co.". 

And  the  controlling  question  in  the  case  is  whether  this  was  such  an  accept- 
ance of  the  defendant's  offer  as  resulted  in  the  making  of  a  contract.  The 
offer  was  direct  and  explicit,  and  so  was  the  first  paragraph  of  the  plaintiffs' 
reply;  and,  if  the  correspondence  had  ended  there,  a  legal  contract  between 
^e  parties  would  have  been  made.  But  it  did  not,  for  the  plaintiffs  then  pro- 
ceeded to  add  a  statement  by  way  of  qualification  of  their  acceptance;  and 
that  was  that  the  goods  were  of  prime  quality,  and  ran  200  pounds  net,  or 
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more,  to  the  barrel,  and  requested  a  sample  to  be  sent  at  once,  when  the  plain- 
ttffis  voalcl  give  the  defendant  shipping  directions.  This  was  in  the  nature 
«f  coiKHtionB  added,  rendering  the  preceding  explicit  acceptance  dependent 
upon  the  facts  that  the  apples  were  of  prime  qnaJity,  and  ran  200  ponnds,  or 
more,  to  the  barrel,  and  that  the  quality  should  be  further  assured  by  a  sam* 
pte  at  once  aent  to  tfate  plaintiffa.  Tbeae  qualiflcationa  left  the  transaction 
«peB  in  sneh  a  manner  that  if  the  plaintiffs  did  not  find  the  apples  either  to 
be  of  prime  quality,  or  to  ran  20O  pounds  net,  or  more,  to  the  barrel,  they 
woold  be  at  liberty  to  refuse  to  receive  them;  and  it  made  the  acceptance  to 
depend  apoa  facts  not  oontMned  in  tlie  defendant's  proposals  of  sale.  To  cre- 
ate »  binding  contract  by  way  of  oorrespondesce,  this  law  requires  the  offer  to 
be  accepted  by  the  party  to  wlium  it  may  be  made  as  it  shall  be  contained  in 
the  offer  itself.  If  tliat  is  not  done,  then  the  minds  of  the  parties  do  not  meet 
«pon  the  teiBi&contaiBed  in  the  offer,  and  no  coatract  of  a  binding  nature  is 
br»ogM  iato  exlstencai  Upon  tliia  snbjiect  it  was  udd  in  Bliamtn  v.  Hen- 
thaw,  4  Wheat.  225,  "that  an  offer  or  bargain  by  one  person  to  aaother  im- 
poses no  obligation  upon  the  former  until  it  is  accepted  by  the  latter  accorcl- 
ing  to  tbe  terms  in  which  the  ofTer  was  made.  Any  qualification  of  or  de- 
partnre  fronn  tlicse  terma  invalidates  the  offer,  unless  the  same  be  agreed  to 
by  the  person  w1m>  made  It.  Until  the  terms  of  the  agseefnent  have  received 
the  assent  of  both  parties,  the  negotiation  is  open,  and  imposes  no  obligation 
apon  eithei."  Id.  2SS.  Aad  this  princi{>le  was  followed  in  Carr  v.  Duval, 
14  I^st.  77. 83.  and  iA  MuctUr  v.  FHth,  6  Wend.  103;  Mayer  v.  McCreery, 
9  N.  y.  St.  Bep.  114;  afllrmed,  119  N.  Y.  434,  23  N.  E.  Rep.  1045;  Potts  v. 
Whitehead,  28  N.  J.  Eq.  612;  Lyman\.  Robinson.  14  Allen.  242,  254;  Cor- 
cerau  v.  White,  117  lit  IIB.  7  N.  K.  Bep.  525;  Sieveteriyht  v.  Arohibald,  17 
Q.  B.  103:  and  Carter  v.  BiMglMin,  32  U.  C.  Q.  B.  615.  The  plaintiffs  wrote 
again  to  the  defendant  on  the  30th  of  January,  1888,  giving  directions  for  the 
shipment  of  the  a{)ples.  But  these  directions  he  declined  to  comply  with; 
stating  to  them,  in  a  letter  of  the  1st  of  February,  that  their  reply  of  the  24tb 
of  January  had  not  been  received  until  the  28th,  when  he  found  a  telegram 
from  other  parties  awaiting  him  offering  a  higher  price  for  the  apples,  which 
he  immiediately  accepted.  A  further  letter  was  written  by  the  plaintiffs  to 
the  defendant  on  the  9th  of  February;  but  neitlier  this  letter,  nor  the  oral  evi- 
dence given  in  the  case,  made  any  change  in  the  least  degree  beneficial  to  the 
plaintiffs.  For  the  contract,  to  be  brndrng  upon  the  defendant,  was  required 
by  the  statute  of  frauds  to  be  in  writing;  and,  as  long  as  the  proposal  made 
by  him  was  not  unqualifiedly  accepted  by  the  plaintiffs,  no  such  contract  was 
created,  and  the  defects  in  the  correspondence  could  not  be  removed  or  cor- 
rected by  any  conversation  to  which  ,the  defendant  was  a  party,  or  letters  aft- 
erwards written  to  him,  with  whose  terms  he  declined  to  comply.  The  plain- 
tiffs, accordingly,  were  not  entitled  to  recover  under  the  evidence  as  it  was 
produced  in  the  action,  and  the  verdict  should  be  set  aside,  and  a  new  trial 
oideted,  with  coats  to  tiie  defendant  to  abide  the  event.    All  coneur. 


Tatu>b  c.  Tatlob. 

(Smprtnu  Cvurt,  Oenaral  Tsnn,  Ficrgt  PqMMtment    Oeoemter  S9,  taoa) 

I.  HomuiD  HMO  Wns— Bbjj.  Bstatb  PracRuxD  ST  Wir»— Aocm>h  to  Comph.  Gos- 

TSTASCC 

In  an  action  'by  a  bnsband  to  compel  a  oonvey anoe  to  him  by  his  wife  of  real  prop- 
erty alleged  to  bare  been  purctaased  by  ber  with  his  money,  be  testified  to  eonfes- 
slOM  In'  ber  to  bim  that  Bta-  bad  taken  the  money  from  bis  sate,  and  so.  emptoja 
twitMinn  that  he  bad  teta  her  take  money  Irem  the  wfe  nearly  ever?  daj  bewas  on 
daty.  The  wUe  denied  the  ooafessioDa^  as  well  as  the  taking  of  the  money ;  and 
proof  of  her  deposits  in  and  drafts  on  various  savings  banks  showed  a  probability 
that  she  paid  for  lire  property  ont  of  money  brtoaging  to  berseU.  Held,  thai  the 
erldenee  for  plaintiff  was  not  snlBaiently  olear  ana  weU  sustained  to  deprive  the 
wife  of  the  eSsct  of  tbe  absolute  deed  to  her. 
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S.  S^m— EvisBXCB. 

In  suoh  action,  evidence  of  additions  and  repairs  made  by  the  wife  with  money 
obtained  on  morieage  of  the  property,  -while  the  husband  resided  with  her  thereon, 
is  admissible  to  snow  his  aoquiesoenoe  in  her  title;  and  the  cost  of  suoh  addittaas 
(uid  repairs  is  also  pertinent. 
S.  Appeal — Habhless  Exbor. 

The  admission  of  evidence,  against  plalntUTs  objection,  that  the  wife,  having 
subsequently  leased  other  property,  went  into  business  under  the  lease,  although 
not  material,  is  not  ground  for  reversal,  where  it  could  not  have  been  detrimental 
to  plaintiff's  case. 
^  Bams— Rejection  op  Eviobnoi — Habhlbss  Ebrob. 

An  exception  to  the  exclusion  of  aquestion  to  awitness  is  not  ground  of  reversal, 
on  appeal,  where  subsequent  testimony  of  the  witness  folly  answers  ail  that  was 
called  for. 
5b  Bahb. 

Allowing  a  question  to  a  witness  shown  to  have  been  in  the  service  of  the  post- 
olBce,  as  to  the  circumstances  under  which  he  went  into  the  post-office,  although 
immaterial,  is  not  ground  for  reversal,  where  it  appears  that  no  injury  to  the  appel- 
lant resulted. 

t,  BVIDBNOB — COMPBTBNOT. 

At  the  trial  of  an  action  by  a  husband  to  compel  his  wife  to  convey  to  him  oertaiu 
land,  she  testified  that  she  had  conveyed  the  land  to  her  sister.  Held,  that  the  an- 
swer to  a  question  whether  her  sister  paid  her  anything  therefor  was  properly  ex- 
cluded, as  no  Issue  in  regard  to  suoh  conveyance  was  made  in  th«  pleadings. 

Appeal  from  special  term.  New  York  oounfy. 

Action  by  Washington  H.  Taylor  against  Catherine  Taylor.  Plaintiff  ap- 
peals from  a  judgment  for  defendant  entered  on  trial  by  the  court  without  a 
jury. 

Argned  before  Yan  Bbxjnt,  F.  J.,  and  Danieu,  J. 

Noah  Davis  and  Charles  Wehle,  for  appellant.  Fullerton  A  Rushmore, 
{Bet^.  8charps  and  WtlUam  Fullerton,  of  counsel,)  for  respondent. 

Daniels,  J.  The  parties  are  husband  and  wife,  having  been  married 
about  the  year  1871,  and  continued  to  live  together  until  the  year  18U7, 
when  a  separation  took  place.  The  action  was  commenced  in  1883,  and  its 
object  was  to  secure  a  conveyance  from  the  defendant  to  the  plaintiff  of  a 
lot  of  land,  witli  the  buildings  thereon,  situated  on  the  north-east  corner 
of  Thirty-Third  street  and  Ninth  avenue,  in  the  city  of  New  York.  The 
claim  made  by  the  plaintiff  to  the  property  arose  out  of  the  facts  that  be  al- 
leged himself  to  have  been  engaged  in  business  as  the  keeper  of  a  restaurant 
on  Chatham  street,  or  Park  row,  and  that  the  defendant  bad  abstracted  and 
taken  money  from  the  safe  used  in  the  business  without  his  knowledge  or 
consent,  and  invested  the  money  in  this  property.  The  deed  was  made  to 
the  defendant  on  the  Sd  of  February,  1883,  and  recorded  on  the  5th  of  the 
same  month.  The  plaintiff  testified,  wiien  he  discovered  tliat  the  defendant 
had  purchased  tiiis  property,  that  he  asked  her  wliere  she  gut  the  money,  and 
that  she  replied:  "I  may  as  well  tell  you.  I  took  the  money  from  the  safe 
while  you  were  lying  asleep,  but  I  took  it  for  the  benefit  of  ttoth.  and  I  ana  will- 
ing that  you  shall  have  the  property  transferred  to  you,  on  condition  that 
you  don't  make  any  more  trouble  about  it."  And  that  she  had  further  stated 
to  him  that  she  bad  taken  $36,000,  and  then  added:  "Yes,  I  have  taken  more; 
I  have  taken  $40,000,  and  I  wish  I  Iiad  taken  more."  This  evidence  tended 
to  maintain  tlie  plaintiff's  action,  although  it  is  not  entirely  consistent  with 
a  preceding  answer  given  by  him,  in  wliich  he  stated  tliat  "the  oixsasion 
when  my  wife  took  money  was  in  1883,  after  she  purchased  the  Thirty- 
Third  street  property."  The  statements  are  somewhat  in  conflict,  and  tend 
to  diminish  the  force  of  the  plaintiff's  evidence,  in  which  lie  undertook  to  re- 
late what  he  testitied  she  had  said  to  him  about  the  abstraction  of  the  money. 
Evidence  was  also  given  by  the  witness  John  Dougherty  that  he  saw  tlie  de- 
fendant lake  money  from  the  safe  nearly  every  day  be  was  on  duty,  and  that 
be  went  to  work  near  Christmas,  in  the  ye^r  1881,  but  in  the  evidence  which 
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was  given  by  the  defendant,  as  a  witness  In  her  own  behalf,  sbe  posltiveljr 
denied  all  these  statements,  and  added  that  she  had  discharged  the  witness 
Doagherty  from  the  business,  from  which  it  might  he  inferred  that  bis  feel- 
ings were  not  entirely  friendly  towards  herself.  But  without  placing  any 
special  reliance  upon  the  effect  of  that  circumstance,  it  may  be  safely  affirmed 
in  his  state  of  the  evidence  that  the  fact  was  not  established  that  the  money 
of  the  plaintiff  was  used  by  the  defendant  in  the  purchase  of  this  property; 
and  proof  of  that  fact  was  essential  to  the  ability  of  the  plaintiff  to  maintain 
this  suit.  These  witnesses,  as  well  as  the  others  whose  testimony  was  taken 
upon  the  trial,  were  under  the  observation  of  the  conrt,  and,  with  that  advan- 
tage, the  question  was  addressed  to  the  judge  presiding  at  the  trial,  as  to  which 
was  the  most  reliable  in  the  statements  made  by  them.  What  the  plaintiff 
relied  upon  were  confessions  testified  by  him  to  have  been  made  by  the  de- 
fendant, and  they  liave  been  cliaracterized  on  frequent  occasions  as  weak  and 
undecisive  evidence;  and  when  contradicted,  as  they  were  in  this  instance  by 
the  defendant,  with  a  fair  appearance  or  probability,  they  certainly  lose  still 
more  of  their  weight  and  effect,  even  if  the  fact  should  t>e  considered  to  be 
proved  that  the  confessions  or  statements  had  been  made  by  her.  But  in  this 
instance  she  did  not  rest  upon  a  mere  explanation,  but  interposed  a  positive 
denial  that  she  had  made  tliese  statements  to  the  plaintiff. 

It  has,  however,  upon  the  argument,  been  insisted  that  her  testimony  was 
so  far  in  conflict  with  the  savings  banks'  books  produced  upon  the  trial  as  to 
entitle  the  plaintiff  to  a  determination  of  this  essential  fact  in  his  favor.  But 
an  examination  of  the  accounts  contained  in  these  books  falls  to  supply  that 
degree  of  support  to  the  plaintiff's  case  as  would  entitle  him  to  a  reversal  of 
this  judgment;  for  these  accounts  do  not  disclose  the  fact  to  be  that  the  de- 
fendant obtained  the  bulk  of  the  money  from  the  banks  with  which  they  were 
kept  to  pay  the  purchase  price  of  this  property;  and  it  is  not  pretended,  and 
oould  not  very  well  be,  tliat  any  credit  had  been  given  to  her  for  the  future 
payment  of  any  part  of  that  money.  The  only  draft  made  by  the  defendant 
upon  either  one  of  these  savings  banks'  accounts  near  to  and  prior  to  the  date 
of  this  deed  was  ttiat  for  the  sum  of  68,063.73  upon  the  Kew  York  Savings 
Bank ;  and  it  is  probable  from  this  date  that  this  amount  did  go  into  the  pur- 
chase of  the  real  estate.  But  that  fact  affords  the  plaintiff  uo  assistance,  what- 
ever, in  the  maintenance  of  the  action.  For  it  appears  by  the  account  that  no 
more  than  the  sum  of  $273.70  was  deposited  to  the  credit  of  this  account  after 
the  lease  taken  by  the  plaintiff  for  the  premisesknown  as  "  110  Chatham  Street, " 
where  his  business  was  carried  on,  from  which  it  was  averred  that  these  ab- 
stractions of  money  were  made  by  the  defendant.  The  principal  deposits,  on 
the  contrary,  were  made  in  1878  and  1880,  when  the  defendant  testifies  she 
herself  carried  on  the  business  at  this  and  anotlier  place.  As  to  this  fact  there 
was  a  conflict  in  the  evidence,  the  plaintiff  testifying  that  the  business  was 
then  his  own,  and  carried  on  by  him;  and  the  evidence  of  various  other  wit- 
nesses was  taken  during  the  trial  to  prove  the  fact  that  he  was  in  the  charge 
and  management  of  the  business  prior  to,  as  well  as  after,  the  time  when  this 
lease  was  taken  by  him.  But  that  evidence  >vas  by  no  means  controlling  over 
the  fact,  for  the  defendant  testified  that  he  was  there  in  each  as  well  as  other 
preceding  businesses,  so  far  as  he  devoted  his  attention  to  it,  under  her  em- 
ployment and  anthority;  and  the  lease  under  which  the  business  was  first 
done  at  110  Chatham  street  was  taken  in  the  defendant's  name,  which  is  an 
additional  circumstance  tending  to  support  her  testimony.  To  avoid  its  ef- 
fect the  plaintiff  states  that  he  took  the  lease  in  her  name  in  compliance  with 
bet  request,  but  not  fur  the  purpose  of  enabling  her  to  carry  on  the  business. 
This  has  been  denied  by  the  defendant,  who  stated  the  fact  to  be  that  she  was 
the  person  wliose  money  was  paid  for  the  place,  and  that  the  business  was 
carried  on  by  her  with  the  aid  and  assistance  of  the  plaintiff;  and  that,  when 
the  new  lease  was  to  be  and  was  taken  in  March,  1881,  her  directions  to  the 
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platetUt  were  to  take  it  in.  hor  name,  and  that  ahe  did  not  for  aome  time  after 
that  sndecstand  thHtuchiuige  bad  been  made,  aud  the  lease  wag  taken  to  bim- 
arif .  This  state  of  the  evideoee  warranted  the  court  in  concladinfr  that  th« 
money  down  frana  tbift  banJt  on  the  2d  of  Fefacuaty,  1H88,  whieh  probably 
went  into  the  parebafie  of  this  property,  was.  th«  waaey  ot  the  defendants  and 
not  ttaat  of  thet  piaistidE.  Xh«  case  in  thia  leapeet,  as  w^  aa  others,  was  for 
hina  t»  establish,  and  tliajt  he  failed  to  do  by  tliis  state  of  the  evidence,  espe- 
cially as  the  law  has  Bcqudred,  to  iavalidate  a  conveyauce  of  real  estate,  a  de- 
gree of  evidcHse  wliicbsAtilLlM:  dear  aad  convinclag  beyond  ie»e unable  con- 
troversy. CadMum  V.  Peter,  118  U.  S.  73^  78,  6  Sup.  Ct.  Eep.  957;  Er- 
torn  V.  Cwtie,  43  Hon.  29Q.  It  is  true  that  this  role>  was  applied  in  tbes* 
cases  to  absolute  deeds  alleged  to  be  mortgagee,  but  its  authority  appears  to  be 
equally  applicable  wherever  one  p<s-son  may  attempt  to  deprive  another  of  the 
advantages  of  an  ataeolute  deed  of  real  estate.  The  evidence  to  deprive  the 
grantee  of  the  effect  of  the  instrument  should  be  reasonably  dear  and  well 
Bostaiocd.  That  was  not  tbe  character  of  the  proof  given  upon  thia  trial,  and 
M  it  was  not  impropecly  accet^ited  and  believed  by  the  judge  presiding  at  the 
trial,  necessarily  defeased  tbe  plajntifl'B'  action.  For  the  probabilities  dis- 
closed by  the  ease  are  decidedly  in  favor  of  the  existence  of  tlie  fact  that  the 
defendant  paid  for  thia  property  out  ei  moneys  belonijiag  Loaod  controlled  by 
herseli. 

The  sarings  banks'  accounla  do  not  disclose  draf  ta  upon  them  out  of  which 
the  purchase  price  of  tbe  prop^ty  oould  have  been  pnid.  for  in  the  other  in,- 
stances  in  which  money  was  drawn  by  the  defendant  from  the  biuaks,  near 
the  time  when  the  deed  of  thia  lot  was  received  l^  her,  the  drafts  were  toade 
amd  the  mK>ney  paid  sifter  the  date  of  tbe  deed,  and  after  the  5tb  of  Februacy, 
the  day  on  which  it  was  actually  recorded.  It  is  quitu  probable,  tber^ore,  as 
the  money  must  have  been  paid  for  tbe  purcliase  of  tike  property  when  the 
deed  waa  received,  that  the  defendant  hstd  other  sccouuts  besides  those  eoop 
tained  in  the  printed  caae,  and  from  those  sources,  in  part,  obtained  the  money 
which  waa  pajd  for  tke  puccbase  price  of  this  lot.  It  does  appear  from  the  evi- 
dBDceoC  the  witness  AngaiatnsE.  Butts  that  ahe  loaned  him  the  sum  of  87,000 
in  the  year  1879,  and  that  he  repaid  iier  $3*000  in  the  taU  of  1882;  and  tbe 
further  snm  of  &4>5O0l.  including  the  balance  of  the  loan  and  interest,  as  he 
thought,  atoat  March,  1883i.  It  is  nut  ieitprobable  that  thia  witness  wasmisr 
taken  as  to  tbe  fimal  payment  being  aaade  in  March,  188S.  There  is  at  least  a 
probability  arisinj^  out  of  Ma  indolnite  statement  tliat  it  was  mikde  prior  to 
tbe  time  when  thia  deed  was  taken,  and,,  with  the  other  sitm  of  $8,000,  went 
into  the  purchase  pilce  as  apart  of  its  eoiisideratien.  For  the  bank  accounts 
whieh  were  pirodnced  upon  tlie  trial  do  not  show  any  credit  of  either  of  these 
amounts  to  the  defendant,  and  there  is  a  probability,  therefore,  that  tbcy  were 
othffl-wiae  retained  and  applied  by  her  in  the  laanner  already  aCated.  That 
this  snoB  was  actually  loaned  by  her  at  the  tim*  wben  lier  testimony  is  that 
she  was  carrying  on  the  business  for  herself  ait  110  Chatham  street  is  suetaiaed, 
not  only  by  tbe  testimony  of  the  witness  who  swore  tliat  he  borrowed  it,  bat 
also  in  great  part  by  the  testimony  of  the  witnraa  Henry  J.  Smith,  who  was 
present,  and  states  that  hesaw  the  $4,500  paid  to  the  defendant.  Aa  neither  of 
these  items  went  into  the  accovnta  which  were  produced,  and  no  drafts  were 
made  upon  these  aeeounts  which  would  supply  the  remainiac  sum  required  to 
make  up  the  $15,000  for  which  tlie  proper!^  was  parchased,it  can  well  be  in- 
ferred that  slie  obtained  ttiat  difference  fi-em  semeother  source,  and  that  it ia- 
dnded  no  money  bek>ag|ing  to  the  plaintiff  in  this  action.  It  doeaappear  from 
the  aeioiiBts  that  the  defendant  made  large  deposits  in  the  New  York  Saviotgs 
Bank  in  the  year  1880,  but  that  was  a  portion  of  the  period  when  sJie  testifies 
tiiat  tills  businesB  was  carried  on  by  herself.  And  these  large  deposits  made 
by  her  in  her  own  personal  account  liad  a  further  tendency  tomuiDitain  thecor- 
rectness  at  her  Btatament.    For  in  her  evideaoe,  geDerelly,  her  testimesj  was 


Digitized  by 


Google 


Sap.Ctl  TAVLOB  v..  TATuam.  99 

to  the  effect  that  ^le  had  made  at  least  the  anm  of  $81,000  In  Uiia  business 
aad  others  in  vhich  Rh«>  employed  the'  plaintiff  to  represent  her,  prior  to  the 
time  when  tiie lease  in  1881  wastalceniby  her  husband;  and  that  a£  this  iimount 
flka  bad  aecii)ni>iiliited  926,000  wikile  the  buadness  was  going  on  at  110  Chatham 
fltreet,  which  the  plaintiff  IrimaeM  cotneedee  to  have  been  a  prafitaUe  business. 
After  ttte  aomaienoBfneat  af  UieiyeBr  1883^  aAd  tlie  execvLion  aad.  delivery  ot 
the  deed  to  tfae  deifendanfc,  large  deposits  were  made'  by  her  In  her  savings 
tank  aecoontB,  but  sbe  testtfied  that  these  were  made  by  puttiag  her  money 
«UeftT  in  the  Irving  Saivings  Institution,  and  not  from  any  mooeye  obtained 
by  tier  from  this  bosiness;  and  her  statementa  in  this  leepect  appear  to  be 
flapported  by  the  bank  aceoants,  for  in  October,  1883,  siie  did  deposit  with 
this  inaiitirtion  the  Buoa  of  912,500,.  which  was  within  93,500  of  the  residue 
«C  the  s«nL  ofl  S81 JOOO;  which  she  stated  she  hjtd  before  purchasing  the  prop- 
erty In  controversy.  The  accounts,  instead  of  being  In  conflict  with  her  evi- 
daice,  are  entirely  consistent  with  tlutt  given  by  her  upon  the  trial,  for  it  is 
not  contended  that  she  tool;  any  money  from  the  plaintiff's  business  after 
February,  1883;  and  the  court  was,  therefore,  fully  warranted  in  accepting 
Iter  testimony  as  the  truthful  disclosure  of  what  had  actually  tabvn  place;  and 
the  force  of  this  evidence  was  in  no  manner  diminished  by  the  fact  that,  after 
the  year  ISS3,  large  deposits  appear  to  have  been  continued  by  herself  in  her 
accounts,  with  this  particular  bank.  Ttie  judge  presiding  at  the  trial,  there- 
fsre,  had  sufficient  proof  before  him  to  sustain  his  conclusions,  not  only  that 
mo  port  of  the  platntiffs  money  went  into  the  purchase  price  at  this  property, 
Imt  that  it  was  purchased  and  paid  for  by  the  defendant  with  her  own  money. 
Ab  exeeptioD  was  taken  to  the  exclusion  of  the  answer  to  the  question  pro- 
pomded  to  the  plaintiff,  whether  be  at  any  time  discovetred  the  amount  that 
the  defendant  bad  deposited  in  the  various  savingfs  banks,  and  if  so,  how 
much.  But  this  exception,  without  discussing  or  cunsidering  whether  it  was 
weD  taken  or  not,  is  fully  disposed  of  by  the  evidence  afterwunls  received  from 
the  plaintiff  in  the  course  of  his  own  examination,  in  which  be  stated  that  he 
saw  these  bank  books  in  1879,  and  that  there  was  deposited  In  the  banks  $36,- 
600.  That  fully  answered  all  that  was  expected  to  be  obtained  by  the  ques- 
tibn  wbrieb  was  overroled.  It  sppeerred  by  the  evidence  that  the  plaintiff  was 
Id  the-  service  of  tiie  post-ofl)ee  in  1874,  and  the  inqialry  wa»  made  of  him  un- 
^r  wbat  cirenmstHnees  he  went  into  the  post-ofiSee.  This  was  objected  to  as 
beingtaitnaterial,  but  tfae  question  was  allewed  to  be  answered,  notwitlistandi- 
ing  the  exceptien  of  the  plaintiil.  The  answer  in  no  manner  affected  the  con- 
troversy between  thne  parties.  It  had  no  relHtion  whatever  to  this  business, 
or  the  purchase  or  payment  for  this  lot,  and'  receiving  it  in  the  case  produced 
no  injury  to  the  plaintiff  in  the  prosecution  of  his  action.  It  appeared,  by 
tbe  evUcnoe  of  the  dsfendaat  that  she  made  am  addition  to  the  building  sLand- 
lag  npan  the  lot  in  thciyear  18B5,  at  an  expense  of  88,000,  foE  which  she  oIk 
tatned  the  money  upon  a  mortgage.  I>aring  this  time,  and  frooi  early  in  the 
jwar  1883,  the  plaintiff  resided  with,  has  open  these  premiaes,  and  these  adr 
^Btions  were  made  with  hie  knowledge.  And  it  was  a  circutnatanee  of  some 
iaportanee  in  the  ease  to  prove  these  facts*  for  they  tended  to  indicate  an  so- 
^iescence  on  the  part  of  the  plaintiff  in  ber  title  to  the  land.  In  this  coaueo 
ti«n  she  was  asked  what  the  repairs  and  additions  ajuounted  tcr.  This  was 
ol^ted  to  as  immateriai,  but  the  ansiwer  was  allowed  to  be  taken,  and  to 
tkat  the  plaintiff  excepted,  and  sbe  stated  that  the  roetract  price  was  95,300. 
Ibis  laet,  though  not  very  important,  was  sofflcieiktly  pertinent,  to  the  use 
and  man^eount  of  this  property  to  entitle  the  defendant  to  make  proof  of  it 
as  she  WHS  allowed  to  do.  The  defemdaat  testUied  that  she  lensed  otlier  prem- 
ise in  Gluitbam  street  in  1885;  and,  aftser  giving  this  evidence,  site  was  asked 
whether  sbe  went  into  business  under  that  lease,  and  answered  ttrat  she  did. 
1  Us  was  objected  te  ae  immaterial.  The  objectloa  whs  overruled.,  and  the 
fJafntiff  excq>ted.    It  probably  was,  as  the  objection  staled,  not  wwterial  ta 
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any  part  of  the  case  to  prove  this  fact,  but  receiving  the  evidence  conid  have 
been  of  no  possible  detriment  to  the  plaintiff's  case,  and  for  that  reason  the 
exception  is  of  no  benefit  to  him.  Upon  the  trial  she  testified  that  she  had 
conveyed  this  property  to  her  sister,  Margaret  Barnes,  and  she  was  aslied 
whether  her  sister  paid  her  anything  for  conveying  it  to  her.  The  answer 
to  this  question  was  excluded,  and  the  plaintiff  excepted.  The  ruling  was 
entirely  proper,  for  no  issue  was  made  by  the  pleadings  in  the  case  relative  to 
this  conveyance,  or  to  its  legal  validity.  There  was,  accordiagly,  no  error  in 
excluding  this  answer.  These  are  the  only  exceptions  which  have  been  urged 
upon  the  attention  of  the  court  as  including  erroneous  ruling's  made  upon  the 
trial,  and  it  is  entirely  evident  from  them  that  the  plaintiff  has  no  just  gronnd 
of  complaint  concerning  these  decisions.  The  case  as  it  was  disposeid  of  at 
the  trial  was  very  well  sustained,  and  the  judgment  should  be  affirmed,  with 
costs. 


Bradhubst  «.  Field  et  al. 
(Supreme  CourU  Oeneral  Term,  First  Department    January  18, 189L) 

Wills— Rbvooatiok  bt  Codicil — Conbtbuction. 

Testator,  in  tbe  third  paragraph  of  his  will,  directed  Mb  trustees  to  invest  numtif 
sufficient  to  realize  an  income  of  tS.OOO  annually,  and  to  pay  the  whole  Bemi-imnu- 
ally  to  plaintiff  during  her  life.  After  his  marriage  with  plaintiff,  testator  ezeintted 
a  codicil  to  his  will,  which,  after  reciting  the  fact  of  large  advancement  by  him  to 
her,  and  his  object  and  purpose  to  secure  such  further  sum  as  might  be  neoessary 
for  her  support,  proceeded  as  follows:  "I  therefore  revoke  and  declare  void  the 
said  third  clause  or  subdivision  of  my  said  will,  which  provides  for  the  payment  of 
said  sum  of  13,000  annually  to  [the  plaintiff,]  and  each  part  thereof;"  and  by  the 
next  paragraph  gave  and  bequeathed,  and  directed  bis  trustees  to  pay,  to  the  plain- 
tiff "  the  sum  of  $10,000,  and  the  same  shall  be  in  lieu  of  dower  in  my  estate. "  Held, 
that  the  codicil  substituted,  for  the  payment  of  an  annual  sum,  the  payment,  In  lien 
of  dower,  of  the  sum  of  tlO,000  in  gross,  not  an  annual  payment  of  $10,000. 

Appeal  from  special  term.  New  Tork  county. 

Action  by  Laura  F.  Bradhurst  against  Augusta  0.  Field  and  others,  to  con- 
strue the  will  of  Thomas  C.  P.  Bradhnrst,  of  which  defendants  are  the  exec- 
utors. The  contention  of  the  plaintiff  was  that  a  devise  of  the  sum  of  810,- 
000  to  Iier,  in  lieu  of  dower,  was  intended  by  the  testator  as  a  devise  of  that 
sum  annually,  and  not  in  gross.  From  a  judgment  sustaining  a  demurrer  to 
the  complaint,  plaintiff  appeals.     For  former  report,  see  10  N.  Y.  Supp.  452. 

Argued  before  Van  Brunt.  P.  J.,  and  Bradt  and  Daniels,  JJ. 

/.  Frederic  Kemochan,  {Austen  0.  Fox,  of  counsel, )  for  appellant.  Chariet 
B.  O'Connor,  Charles  A.  Jackson,  and  Daniel  P.  Hays,  for  respondents. 

Danibt^,  J.  What  the  plaintiff  designs  to  accomplish  by  this  action  is  the 
appropriation  of  so  much  of  the  estate  of  the  testator  to  the  creation  of  a  trust 
as  will  secure  from  its  proceeds  to  her  the  sum  of  810,000  annually  during 
her  natural  life;  and  whether  it  can  be  maintained  by  her  must  depend  upon 
the  construction  whicti  tlie  will  and  codicil  of  the  testator  should  receive. 
Tbe  will  was  executed  by  him  prior  to  his  intermarriage  with  her;  and  by  its 
third  paragraph  he  directed  his  trustees,  immediately  after  his  decease,  to  in- 
vest an  amount  of  money  sufficient  to  realize  an  income  of  $3,000  annually, 
and  to  pay  the  whole  of  this  income  in  semi-annual  payments  to  the  plaintiff 
during  the  term  of  her  natural  life.  The  codicil  was  made  and  executed  after 
tbe  testator  intermarried  with  tbe  plaintiff,  and  by  its  third  paragraph  be 
stated  thatsince  the  malting  of  his  will  iie  liad  advanced  large  sums  of  money 
to  the  plaintiff,  and  that  it  was  his  object  and  purpose  to  secure  to  her  such 
further  sum  as  might  be  necessary  for  her  support.  He  then  proceeded  as 
follows:  "I  tlierefore  revoke  and  declare  void  the  said  third  clause  or  subdi- 
vision of  tny  said  will,  which  provides  for  the  payment  of  said  sum  of  tliree 
thousand  dollars  to  said  Mrs.  L.  F.  Seaton,  and  each  part  thereof."     And  by 
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the  next  paragraph  be  provided,  gave,  devised,  and  bequeathed  to  the  plain- 
tiff, and  directed  his  trastees  to  "pay  to  her,  the  sum  of  ten  thousand  dollars, 
and  the  same  shall  be  in  lieu  of  dower  in  my  said  estate."  By  these  para- 
graphs of  the  codicil  the  directions  inserted  in  the  will  for  the  benefit  of  the 
plaintiff  were  entirely  abrogated.  That  was  clearly  the  design  and  intention 
of  the  testator,  for  he  stated  that  he  revoked  and  declared  void  the  third  clause 
or  subdivision  of  the  will,  which  had  made  the  only  provision  contained  in  it 
for  the  plaintiff's  benefit,  and  that  rendered  her  entirely  dependent  upon  the 
codicil  itself.  And  by  the  codicil  she  was  expressly  restricted  to  the  sum  of 
$10,000,  to  be  paid  directly  to  her  by  the  executors.  No  trust  whatever  was 
provided  for,  but  an  ascertained  sum  of  money  was  directed  to  be  paid  over 
to  her.  This  was  the  extent  of  the  provision  made  for  her  benefit,  and  there 
is  no  language  either  in  the  will  or  the  codicil  that  will  justify  its  enlargement. 
It  was  not  a  provision  in  addition  to  that  mentioned  in  the  will  that  the  tes- 
tator intended  to  make,  but  it  was  a  provision  for  her  benefit,  in  addition  to 
the  large  sums  of  money  stated  by  him  to  have  been  advanced  to  her  after 
their  marriage;  and  this  addition  be  has  declared  to  be  the  sum  of  $10,000. 

It  is  contended  th:it,  in  view  of  the  relation  of  the  plaintiff  to  him,  as  well 
aa  of  the  advantage  previously  declared  in  the  will  itself,  the  word  "annually" 
should  be  added  to  the  direction  given  by  the  testator  for  this  payment;  but 
neither  of  the  instruments  discloses  any  fact  or  circumstance  indicating  that 
to  have  been  the  testator's  intention;  and  it  would  be  a  violation  of  the  lan- 
guage employed  by  him,  and  to  substantially  make  a  new  will,  for  the  court 
to  add  this  word  to  his  directions.  It  is  true  that  words  and  limitations  may, 
nnder  certain  circumstances,  be  supplied  to  the  wiU  of  a  testator.  Phillips 
V.  Davie*,  92  N.  Y.  199.  But  that  is  only  authorized  to  be  done  where  from 
the  will,  or  the  circumstances  attending  its  execution,  the  intention  of  the 
testator  can  be  seen  to  require  it.  It  is  his  intention  which  the  law  requires 
to  be  carried  into  effect,  so  far  as  it  can  be  gathered  or  ascertained  from  what 
be  has  declared.  Hard  v.  Aahlej/,  117  N.  Y.  606,  23  N.  £.  Bep.  177;  Colton 
V.  Colton,  127  U.  S.  300,  8  Sup.  Ct.  Rep.  1164;  Roe  v.  Vingut,  117  N.  Y. 
204,  22  N.  E.  Kep.  933;  McKemie  v.  Ashley,  145  Mass.  577,  15  N.  £.  Bep. 
88:  MeUxOf  v.  First  Parish,  etc.,  128  Mass.  370.  But  neither  of  these  au- 
thorities nor  the  principle  which  they  maintain  will  authorize  the  court  to 
proceed  any  further  than  to  discover  and  follow  the  testator's  intention.  Here 
that  has  been  plainly  evinced,  in  language  which  is  free  from  ambiguity;  and 
it  was  that  the  plaintiff  should  receive  from  the  trustees  the  sum  of  810,000, 
and  no  more;  and  that  was  the  conclusion  intimated  when  this  case  was  upon 
another  occasion  before  this  court,  the  decision  upon  which  is  contained  in  IC 
K.  Y.  Supp.  452.  The  demurrer  to  the  complaint  was  rightly  maintained, 
for  it  does  fail  to  state  facts  presenting  a  cause  of  action;  and  the  judgment 
should  be  affirmed,  with  costs,  but  with  leave  to  the  plaintiff  to  amend  in  20 
days,  on  payment  of  the  costs  of  the  demurrer  and  of  this  appeal.  All  con- 
car.  

Dart  v.  Eudlioh. 
(Supreme  Court,  General  Term,  First  Department.    January  16, 1891.) 

I  If«W  TbIAI/ — NaWLT-DlgOOVBBED  EVIDEHOE. 

In  an  action  for  maliciouB  prosecution  of  plaintiff,  on  a  charKO  of  making,  with 
intent  to  defraud,  a  false  entry  in  books  of  a  corporation  of  whicti  he  was  an  olBcer, 
he  recovered  a  verdict  on  hU  own  testimony  that  such  entry  covered  money  paid  to 
«ie  v.,  for  the  benefit  of  the  company.  Defendant  moved  for  a  new  trial,  on  the 
ipronnd  of  newly-discovered  evidence,  consisting  of  testimony  of  V.  contradicting 
plalntilE,  not  denied  by  the  latter  on  the  motion.  Held,  that  an  order  granting  a 
new  trial  shonld  be  affirmed. 

X  S4X>— L^CHIS. 

A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence  should  not 
be  denied  for  laches,  where  it  was  made  within  a  reasonable  time  after  the  making 
of  the  case  required  on  such  motion. 
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AppMl  from  iqMoial  term,  ISvw  York  >oamntjf. 

Adtion  by  Edvard  Datrt  •gmlnst  Herman  C.  KJodlUi,  for  aaticlOQS  froae- 
cntion  of  plai  ntllt  for  making  a  false  eotiy  in  the  bocks  of  tb*  Exchasge  Bath 
ComjMiny,  of  w4iich  fae  n-as  praaideat  and  iirrasuTei;,  with  intent  to  idefcaad* 
aad  appropriating  to  Ins  own  usetiie  aaotk  of  jBoney  so  «ntiered.  FiaintiS  tes- 
tified itbat  the  entry  was  mad«ito  ooivier  commissions  paid,  on  belialf  of  tba 
oompainy,  to  one  Vogt,  and  was  made  at  ll'ogt's  request,  and  that  the  mgitf- 
ment  to  pay  such  oommissions  was  stated  by  plaintiff  at  a  meeting  at  wkieh 
both  Vogt  and  defendant,  with  otlieis,  w»e  present.  After  verdict  for  plain- 
US,  a  motion  for  a  new  trial,  on  the  ground  of  newiy-discovereJ  levidence, 
was  madp  by  defendant,  on  his  own  affidarlt  and  tbe  deposition  of  Vogt,  coa> 
taining  the  new  evidence  relied  on,  which  directly  eontradioted  the  testimony 
of  plaintiff  as  to  the  oixeumBtaDaes  above  stated.  FlaintifC  appeals  from  an 
Older  granting  a  n«w  trial. 

Argued  before  Va.m  Bkukt,  P.  J.,  and  Brady  and  Dasoels,  JJ. 

Btimeon  dt  WiUiamn,  {£.  P.  Jotmuon,  of  oounael,)  for  appellant.  Ltihrt* 
Sandert,  for  respondent. 

Yah  Bbunt,  F.  J.  This  appeal  comes  btfore  us  under  differeat  cireui»- 
stances  from  those  which  wonld  surrouod  it  had  not  the  motion  for  a  neir 
trial  been  beard  and  granted  by  the  learned  judge  who  presided  at  the  trial  at 
drcnit.  He  necessarily  was  familiar  with  sill  tbe  proceedings  ot  the  trial  be- 
fore the  ;^iry.  and  could  best  judge  as  to  what  the  probable  effect  of  the  testi- 
mony of  Vogt  would  be  in  case  it  was  produced  before  the  jury,  and  he  hav- 
ing come  to  tbe  conclusion  that  the  testimony  bore  directly  upon  the  iaaaft 
presented  to  the  jury,  and  might  change  the  result  theretofore  reached  hj^ 
them,  should  have  great  weight  with  the  appellate  oourt.  H«  was  familiar 
with  the  whole  atmosptore  of  the  case,  and  was  better  able  to  form  a  judg- 
ment  upon  the  question  than  this  court  can,  having  simply  the  bare  record 
before  it.  Unless,  therefore,  there  has  been  pointed  out  some  error  committed 
by  tbe  learned  judge,  whiok  appears  with  reasonable  certainty,  the  order  should 
be  affirmed.  We  have  examined  the  case  for  the  purpose  of  sefdng  whetber 
or  not  tbe  learned  judge  might  have  been  mistaken  in  assuming  that  this  evi- 
dence bore  directly  upon  tlie  issue.  We  tliink  that  he  was  entirely  correct* 
and  that  it  was  importnnt  evidence  for  the  defendant,  which,  in  view  of  the 
fact  of  the  failure  to  deny  the  «ame  upon  tbe  part  of  the  plaintiff,  woald  vm- 
doubtediy  have  great  weight  with  the  jury. 

Theobjection  raised  in  respect  to  laches  does  not  seem  to  be  well  taken  in  view 
of  tbe  fact  that  the  motion  was  made  within  reasonable  time  after  tbe  pro- 
posed case  had  been  made.  Under  ail  the  circumstances  of  tbe  case,  we  think, 
therefore,  that  tbe  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
The  time  to  comply  with  tbe  order  appealed  from  is  extended  until  10  digs 
after  oetioe  of  tbe  entry  of  the  order  of  afiirmanee.    All  concur. 


Smith  o.  McQuade. 

<Supr«m«  Court,  0*nerai  Term,  Flnt  Department    Januai7  Ifl,  18B1,) 

8um.Eii>NTABT  Pboocbdinos— Dbuvebt  of  Assbts  to  Beobivsb. 

An  order  in  supplementary  proceedings  directed  the  judfrment  debtor  to  deliver 
to  the  receiver  appointed  therein,  at  the  latter's  office,  certain  property  situated  at 
another  place,  oonsisting  of  housetiold  furniture,  wsKona,  harness,  farming  imple- 
ments, hay,  oats,  and  com,  but  did  not  specify  tbe  quautlties  of  the  hay,  etc.  Heid 
that,  as  the  oourt  bad  no  power  to  com(>el  the  debtor  to  transport  the  property  ti> 
the  receiver's  office,  and  the  order  was  indefinite,  a  delivery  could  not  be  ""mp^""^ 

Appeal  from  special  term,  New  York  county. 

Proceedings  supplementary  to  execution  upon  a  judgment  recovered  by 
CAtharine  L.  Smith  against  Hugh  McQuade.  The  judgment  debtor  aitpeals 
from  an  order  directing  him  to  deliver  certain  property  to  a  reoeiver. 
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Argued  before  Yan  Bbunt,  F.  J.,  and  Bradt  and  Oamheub.  JJ. 
Thomas  C.Bnnever,  {F.  O.  Trautmann,  of  coiinael,)ior  appellant.    Jamu 
Hendenon,  {S,  Joitm,  of  counsel,)  for  reepondent. 

Yak  Bsmnr,  P.  J.  A  Jadgment  lutTing  been  obtained  against  tba  defend- 
ant, proceedings  snpptementaiy  to  execntion  were  bad,  and  tbe  jud^rnent 
debtor  examined,  and  a  receiyer  of  bis  property  appointed.  By  aucb  exam- 
ination iti8«lain>ed  that  it  appeared  tliiit  at  Cornwall,  in  ttte  state  of  New 
Torlc,  the  jadgment  debtor  bad  certain  propwty,  consisting  of  houaeboM  fur- 
nitnre.  wagons,  harness,  fanning  implements,  hqy,  oats,  and  com,  and  by 
tbe  order  appealed  from,  the  judgment  debtor  was  directed  to  deliver  this 
property  to  the  receiver  who  had  been  appointed  in  tbe  enpfilemmtary  pro- 
fleedings,  at  20  Ksasau  street,  in  the  city  of  New  Yoric  Tbeie  was  a  partio- 
nlar  enumeration  of  tbe  wagons,  harneas,  and  farming  Implementa,  bat  the 
number  of  tons  of  hay,  bushels  of  oats,  and  bushels  of  corn  was  left  blaalc. 
From  tbjs  order  tbe  judgment  debtor  has  appealed. 

It  is  plain  that  tbe  eourt  had  no  power  to  oompel  the  ]a<!^atent  debtor  to 
transport  this  property  from  Cornwall  to  this  city  to  be  delivered  to  the  re- 
ceiver. If  tbe  receiver  wanted  it,  he  was  compelled  to  go  after  it,  and  we 
rather  think  that  be  wonld  have  been  somewhat  embarrassed  by  receiving  at 
Ub  ofiioe,  at  Ne.  20  Nassau  street,  wi^ons,  harness,  fnrming  i-mplements, 
tons  of  iiay,  bushds  of  oats,  corn,  etc.  In  fact  tbe  order  was  one  impossi- 
ble to  be  complied  with.  Tliere  is  another  dii!iculty  with  ttie  order,  and  that 
is,  it  was  too  indeQnite.  Tliere  was  no  epeoiflcatien  of  tlie  number  otf  tons  of 
bay  or  busbeis  of  corn  or  at  oats.  Who  was  to  determine  -WUen  the  debtor 
had  delivered  tbe  bosbels  of  corn,  tbe  bushels  of  oats,  and  tite  tons  of  hay 
provided  for  in  tiie  orderf  As  already  stated,  the  conrt  had  no  power  to  com- 
pel tbe  judgment  debtor,  under  pain  of  imiprisonment,  to  transport  this  prop- 
erty from  Corn  wall  to  tbe  city  of  New  Tork.  At  tbe  t>est,  tbe  receiver  was 
bonndtogoto  Cornwall,  and  there  receive  the  property;  but  it  is  donbtful, 
nader  the  circumstances  of  this  case,  whether  a  delivery  of  tbe  property 
eould  be  compelled,  and  whether  tbe  receiver  must  Bot  be  remitted  to  proceed- 
ings to  recover  posseeaioa  of  tbe  same.  The  order  should  be  leveiBed,  with 
•10  oorts  and  diBbaarsemeats.    All  concur. 


Shith  v.  MoQr  adb. 
(SitpreTne  Court,  General  Term,  First  Vepartment.    Jaanary  IB,  189L) 

COXTEMFT— DucauiOB. 

On  the  reversal  of  sn  order  direotlng  a  jadgment  de'btor  to  deliver  certain  prop- 
ertjte  a  receiver  appointed  in  sapplementary  prooeodingB,  an  order  adjudging  the 
debtor  ROil^  of  ooatempt  in  not  oeliveciDg  the  propurty  also  falls,  and  must  be  te- 
vearsed. 

Appeal  from  special  term.  New  York  county. 

FiTMKedings  supplementary  to  execution  npon  a  Judgment  reeorered  by 
Oatbarine  L.  Smith  against  Hugh  MoQuade.  Tbe  judgment  debtor  appeals 
from  an  order  convicting  him  of  contempt  in  not  obeying  an  order  to  d^ver 
certain  peraonal  property  to  a  receiver  appointed  in  tbe  supplementary  pro- 
ceedings.   For  report  of  decision  on  appeal  from  such  order,  see  ante,  €2. 

Argued  before  Yan  Bkvnt,  P.  J.,  and  Bradt  and  Banibls,  JJ. 

Tftomas  O.  Snnner  {P.  O.  Trautmann,  of  counsel,)  for  appelant.  Jamts 
Sendtnan,  (S.  Janet,  of  counsel,)  for  reepondent. 

Yah  Bbvnt,  P.  J.  Tbe  order  for  tbe  disobeying  of  which  this  eontempt 
prooeeding  was  initiated  having  been  reversed,  tbe  'proceeding  mast  neees- 
aaii^  fall  with  it.  The  order  should  be  ren  ersed,  without  costs,  bnt  with  the 
4irt>uisenieiits  of  the  appeal.    All  concur. 
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Eexlet  et  aJ.  «.  Spraoue  et  al. 

(Supreme  Court,  Qeneral  Term,  First  Department.    December  81, 1890.) 

L  Fhaudot^nt  CJonvstawob— Intbnt  o»  Sbantob— Rights  o»  Fubcsasbs. 

S.,  who  was  conducting  an  hotel,  and  against  whom  several  judgments  and  exe- 
cutions were  outstanding,  desiring  to  place  the  property  beyond  the  reach  of  his 
creditors,  and  fearing  that  his  lease  might  be  lost  to  him  if  rent,  about  coming  due, 
were  notjpromptly  paid,  transferred  the  lease  to  Y.  in  consideration  of  an  agree- 
ment by  y .  to  surrender  a  claim  against  8.,  to  pay  the  rent,  and  other  debts  of  the 
hotel,  and  to  employ  id.  to  manage  the  hotel  at  a  salary  for  a  term  of  years.  Y. 
knew  that  S.  could  not  pay  his  debts,  but  did  not  know,  and  had  no  reason  to  know, 
that  there  were  judgments  or  executions  against  him.  It  appeared  ihat  Y. '»  motirs 
was,  chiefly,  to  save  bis  own  debt  due  from  8.,  and  not  to  hinder  or  delay  other 
creditors ;  and  the  leasehold  interest  and  property  were  not  shown  to  have  any  sub- 
stantial value  above  the  consideration  for  the  transfer.  Held,  that  the  circum- 
stances did  not  establish  fraud,  actual  or  legal,  tor  which  creditors  of  8.  could  im- 
peach the  transfer. 

t>  USUBT — ^WhaT  CONaTITUTBS. 

A  sale  of  stock,  at  the  price  for  which  it  had  l}een  purchased  by  the  seller  and  at 
which  he  was  holding  it,  although  much  more  than  the  market  price,  and  more  than 
the  price  realized  by  the  buyer,  the  diSerenoe  being  greater  than  the  interest  al- 
lowed by  law  on  a  loan  of  that  amount,  is  not  necessarily  usurious. 
S.  Samb — Febsohal  Dbfei?be. 

In  an  action  by  one  creditor  to  set  aside  a  transfer  made  by  the  common  debtor 
to  satisfy  or  secure  the  debt  of  another,  the  plaintiff  cannot  attack  the  oonsidera- 
tion  of  the  latter  debt  as  usurious;  that  tieing  an  objection,  or  defense,  personal  to 
the  debtor,  and  to  the  benefit  of  which  third  parties  are  not  entitled. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Albert  Kelley  and  another  against  Daniel  J.Sprague  and  others. 
There  was  a  judgment  in  favor  of  the  defendants,  and  the  plaintiffs  appeal. 
The  case  is  fully  stated  in  the  opinion  of  the  referee,  which  the  court  adopts 
without  change.    The  opinion  of  the  referee  was  as  follows: 

"Yale  was  a  creditor  of  Sprague  to  the  amount  of  j$5,200  upon  a  promissory 
note  not  due.  Sprague  was  the  lessee  of  the  Bartholdi  Hotel,  which  he  con- 
ducted. Yale  proposed  to  purchase  from  Sprague  an  interest  in  the  lease  and 
furniture  of  the  hotel.  He  offered  $10,000  for  one-third  interest,  or  815,000 
for  a  half  interest.  There  were  several  judgments  outstanding  and  unpaid 
against  Sprague,  upon  one  or  more  of  which  executions  were  in  the  sheriff's 
hands,  and  supplementary  proceedings  were  threatened;  but  of  the  existence 
of  these  judgments  and  contemplated  proceedings  Yale  was  ignorant.  Sprague 
proposed  to  sell  a  half  interest  for  $15,000.  Yale  desired,  before  closing  the 
matter,  to  examine  the  books  of  the  hotel.  He  made  the  examination  on  the 
30th  March.  From  such  examination  he  found  that  Sprague  bad  drawn  out 
$5,000  over  and  above  the  receipts,  during  the  11  months  preceding:  that  be 
was  indebted  for  some  of  the  furniture  of  the  hotel;  and  that  the  insurance 
was  unpaid.  The  books  contained  no  reference  to  judgments  against  Sprague, 
or  to  outside  claims.  Yale  was  so  dissatisfied  with  the  exhibit  made  by  the 
books  of  the  business  that,  on  the  evening  of  the  iJOih  March,  he  withdrew 
his  offer  to  purchase  any  interest  in  the  hotel  property.  On  the  morning  of 
the  31st  day  of  March,  Yale  called  upon  the  attorney  of  Sprague,  who  was 
preparing  the  papers  for  sale  and  purchase  of  the  half  interest,  and  informed 
him  that  be  had  withdrawn  bis  offer.  The  attorney  knew  about  the  judg. 
ments  and  executions  against  Sprague,  but  be  had  not  given  Yale  any  in- 
formation in  respect  to  them.  Within  an  hour  after  Yale  bad  left  the  attorney's 
office  Sprague  called  upon  him,  and  said  that  his  attorney  wished  to  see  him 
immediately.  Yale  accompanied  Sprague  to  his  attorney's  office,  and  as  soon 
as  he  entered  he  was  informed  by  the  attorney,  in  sutetance,  that  Sprngue 
could  not  pay  bis  rent  which  would  fall  due  the  next  day,  and  that,  if  the  rent 
was  not  paid,  Sprague  would  be  turned  into  the  street,  his  lease  would  be 
forfeited,  and  that,  in  such  case,  Yale  would  lose  his  claim  of  $5,200  against 
Sprague.    The  attorney  at  the  same  time  informed  him  that  Sprague  would 


Digitized  by 


Google 


Snp.Ct]  KEIXET  V.  SFBAOtnC.  65 

aell  him  the  lease  and  furniture  for  his  claim.  To  this  Sprague  assented. 
At  the  same  time  a  paper  was  presented  to  Yale  for  his  examination  and  ap- 
proval, purporting  to  be  a  transfer  of  the  lease.  Yale  read  the  paper,  but  be 
says  that  he  was  so  excited  at  the  fear  of  losing  bis  debt  that  he  was  suddenly 
seized  with  a  rush  of  blood  to  the  head,  to  which  he  was  subject,  and  did  not 
fnllj  comprehend  the  terms  of  the  written  instrument  which  had  been  handed 
to  him.  He  testifies  that  the  understanding  between  him,  Sprague,  and  the 
attorney,  at  the  time,  was  that,  as  a  consideration  for  the  transfer  of  the 
lease,  he  should  surrender  his  claim  against  Sprague,  pay  tlie  rent  due  the 
next  day,  about  $4,000,  the  insurance  in  arrear,  and  also  the  debts  against  the 
hotel,  amounting  to  $1,700.  An  inspection  of  the  written  instrument,  how- 
ever, shows  that  the  only  consideration  mentioned  is  $1,  with  an  agreement 
on  the  part  of  Yale  to  employ  Sprague  to  manage  the  hotel  for  him  at  a  salary 
of  S2,5UO  per  annum,  for  a  period  of  nine  years,  and  to  pay  the  rent  due  the 
next  day.  As  to  this  special  undertaliing  on  his  part  to  employ  Sprague,  ex- 
pressed in  the  written  transfer,  Yale  has  testified  thai  be  did  not  knovf  that 
it  was  in  the  paper  at  the  time  he  executed  it.  But  in  this  connection  be  says 
tliat  he  would  not  have  purchased  an  interest  in  the  lease,  or  hotel  business, 
or  the  lease  itself,  except  upon  the  understanding  with  Sprague  that  he  would 
enter  into  his  service,  and  manage  the  hotel  for  him,  as  be  was  himself  en- 
tirely ignorant  of  such  business.  .Yale,  in  his  interview  with  Sprague  and 
bis  attorney,  upon  tlie  morning  of  the  SIst  March,  signed  the  agreement  with 
Sprague.  Not  knowing  the  nature  of  ttie  interview  to  which  he  was  invited 
by  Sprague,  or  wliat  was  in  fact  intended  to  be  proposed  to  him,  he  had  not 
come  prepared  to  surrender  his  note.  The  note  was  in  a  safe-deposit  com- 
pany, and  was  not  surrendered  until  several  months  afterwards,  and  then 
npon  the  demand  of  Sprague,  when  the  relations  between  tiim  and  Yale  liad 
become  unfriendly.  Tlie  transfer  having  been  made  to  him,  Yale,  the  next 
day,  provided  himself  with  funds  to  the  amount  of  $10,000  to  pay  the  obli- 
gations he  had  assumed.  Out  of  this  sum  he  paid  the  rent  due  on  the  Ist  day 
of  April,  together  with  the  insurance  unpaid,  taxes  to  the  amount  of  several 
hundred  dollars  in  arrears,  and  the  indebtedness  of  Sprague  for  furniture. 
The  sums  so  paid  in  the  aggregate  amounted  to  $7,000  and  upwards.  The 
residue  of  the  $10,000  he  expended  in  the  purchase  of  furniture.  He,  how- 
ever, received  from  guests  and  lodgers  of  the  hotel,  after  the  Ist  day  of  April, 
nearly  enough  to  restore  to  hira  the  rent  be  paid  on  that  day.  Yale,  witli 
Sprague  in  bis  service  as  manager,  carried  on  the  hotel,  clearly  on  his  own  ac- 
count, for  about  the  space  of  two  weetcs,  when,  becoming  satisfied  that  its 
conduct  required  more  capital  than  he  could  invest,  he,  with  one  Hall,  formed 
a  corporation  called  the  ■  Bartholdi  Hotel  Company.'  The  lease,  and  hotel 
furniture  and  property,  which  had  been  added  to  by  Yale  in  the  mean  time, 
was  assigned  to  the  corporation  by  Yale,  ■  upon  payment  to  him  of  fifteen 
thousand  dollars.*  This  amount  of  $15,000  was  paid  to  him  in  the  stock  of 
the  company.  Hall,  the  gentleman  who  was  chiefly  interested  with  Yale  in 
forming  the  corporation,  put  in  $20,000  in  money  against  what  Yale  had  in- 
vested, and  he  received  200  shares  of  stock.  This  money,  which  Hall  in- 
vested, with  other  sums  which  he  afterwards  paid  in,  was  used  in  adding  to 
the  furniture  and  appointments  of  the  hotel,  and  in  the  expense  of  running 
the  same. 

"From  this  cursory  resumi  of  the  principal  facts  in  the  case  the  question 
arises,  was  the  transfer  of  the  31st  day  of  March  from  Sprague  to  Yale  fraud- 
ulent as  to  the  creditors  of  Sprague?  1  think  that  it  cannot  be  doubted  but 
that  Sprague,  in  offering  to  sell  his  interest  in  the  lease  and  property  to  Yale, 
was  influenced  by  a  desire  to  place  the  property  beyond  the  reach  of  his  cred- 
itors, who  were  at  the  time  pressing  him  with  proceedings  to  collect  their 
debts,  and  also  through  a  fear  that  the  lease  would  be  lost  to  him  if  the  rent 
not  promptly  pidd  on  the  next  day.  And,  furthermore,  it  cannot  be 
v.l3N.Y.8.no.l — 5 
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doubted^  that  be  desired  to  place  the  property  iv  bands  ncft  unfriendly,  and 
through  which  he  might  find  employment  in  the  hotel,  by  which  he  might 
earn  a  livelihood,  and,  as  he  said,  'to  earn  money  to  pay  his  creditors.'  But 
Yale,  if  acting  in  gtwd  faith,  and  not  in  furtheranceof  Sprague's designs,  and 
if  purchasing  for  a  valuable  and  fair  consideration  without  any  knowledge  or 
reasonable  ground  for  believing  that  Sprague  was  seeking  to  evade  his  cred- 
itors, would  not  be  affected  by  any  fraudulent  intenton  Spragne's  part.  From 
a  Oiireful  consideration  of  the  whole  evidence,  I  reach  the  conclusion  that 
Yale,  although  he  knew  that  Sprague  could  not  pay  his  debts,  did  not  know, 
and  in  fact  bad  no  reason  to  know,  that  there  were  judgments  or  executions 
outstanding  or  existing  against  Sprague.  The  motive  which  chiefly  intluenced 
Yale  in  purchasing  the  property  was  to  save  his  debt, — a  debt  due  from  a  man 
who  was  insolvent, — and  that  his  purchase  was  not  made  with  any  design  to 
frustrate,  hinder,  or  delay  the  creditors  of  Sprague,  but  was  honestly  and  in 
good  faith  made.  I  do  not  find  that  the  leasehold  interest  and  property  had 
any  substantial  value  above  what  Yale  paid  and  assumed  as  the  consideration 
for  the  transfer.  Such  conclusion  is  reached,  notwithstanding  Yale's  agree- 
ment to  employ  Sprague  to  manage  the  hotel  for  him.  I  do  not  considerthat 
fact  as  in  itself  evidence  of  fraud  upon  creditors.  It  was  no  reservation  out 
of  the  property  sold,  but  a  collateral  undertaking  to  employ  the  vendor,  for 
which  service  the  vendee  was  to  pay.  Yale  did  not  understand  the  business, 
which  Is  spedal  in  its  character.  He  was  obliged  to  employ  some  person  to 
aid  him,  and  as  Sprague  had  experience  and  knew  the  guests,  he  was  the  fit- 
test person  to  conduct  the  hotel,  and  would  cleaiiy  be  entitled  to  be  paid  for 
bis  services.  It  is  true  one  Staftord,  of  Buffalo,  had  offend  |S0,000  for  the 
hotel  and  property,  and  Yale  himself  had  once  offered  ^15,000  fora  half  inter- 
est. Stafford,  when  his  offer  was  accepted,  did  not  respond,  and  Yale,  npon 
an  examination  of  the  books,  withdrew  his  offer,  upon  the  basis  that  the  prop- 
erty was  not  worth  as  much  as  he  supposed  when  he  made  the  offer.  The 
rent  reserved  in  the  lease  was  850,000  per  annum,  a  full  rent.  The  evidence 
does  not  justify  the  conclusion  that  the  lease  had  any  substantial  value  above 
Uje  rent  reserved.  While  Sprague  conducted  the  hotel  he  fell  in  arrear  sev- 
eral thousand  dollars,  and  the  new  proprietors  have  not  been  able  to  earn  suf- 
ficient to  pay  a  dividend  to  the  stockholders.  In  fact,  although  they  have  pat 
In  a  large  amount  of  money,  th^  have  not  been  able  to  make  the  business 
profitable.  There  is  no  fact  in  evidence  that  can  lead  me  to  conclude  that  the 
property  sold  has  any  such  value,  in  excess  of  the  consideration  parted  with, 
and  the  obligations  assumed  by  the  purchaser  on  account  of  it,  as  to  render  the 
transaction  dishonest  or  fraudulent  as  to  creditors.  The  success  of  past  man- 
agement has  shown  no  such  fact,  and,  if  the  leasehold  interest  possesses  any 
such  value,  the  future  only  can  develop  and  disclose  it. 

"Some  criticism  has  been  made  upon  the  character  of  the  claim  in  tavor  ot 
Yale  against  Sprague  which  has  been  surrendered.  The  note  has  been  called 
usurious.  The  claim  arose  upon  a  sale  of  Central  New  Jersey  Bailroad  stock, 
considerably  above  the  market  price.  Yale  sold  the  stock  for  the  same  sum 
at  which  he  had  purchased  it.  He  had  made  up  bis  mind  to  hold  it  until  it 
reached  that  price.  Sprague  Iwught  it  at  that  price.  It  was  an  improvident 
purchase  at  the  time.  But  it  has  since  sold  for  more  than  double  the  price  he 
paid  for  it.  Such  transaction  is  not  necessarily  usurious.  But  it  is  not  for 
the  plaintiff  to  raise  such  question.  The  matter  of  usury  is  an  objection  per- 
sonal to  the  borrower.  He  can  waive  it,  as  he  has  done  in  this  Instance,  by 
discharging  the  infected  obligation,  and  receiving  it  without  objection  in  pay- 
ment for  property  sold.  The  result  reached,  after  a  full  consideration  of  the 
whole  case,  is  that  the  oircumatances  of  suspicion  attending  the  transaction, 
to  which  the  learned  counsel  for  the  plaintiff  has  called  my  attention,  do  not 
•■iMblish  frand,  actual  or  legal,  and  their  existence  is  not  inconsistent  with 
•■tire  honesty  and  good  faith  on  the  part  of  the  defendant  Yale.    The  burden 
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of  ■howing  frand  rested  upon  the  plaintiff  in  order  to  impeaeh  the  traasao- 
tion.  This  he  haa  failed  to  do;  and  the  result  is  that  tfa«  complaint  most  be 
dismissed,  with  costs." 

Argued  before  Van  Bbumt.  F.  J.,  and  Dakibu  and  Bradt,  J  J. 

J.  NobU  Hayes,  for  appellants.    aUrn  <£  Menen,  tor  respondents. 

Feb  Cubiam.  The  question  here  Is  substantiallj  one  of  fact.  The  find- 
ings of  the  learned  referee  are  fully  supported  by  the  evidence,  and  tiis  legal 
conclusions  properly  follow  therefrom.  We  have  no  doubt,  upon  the  evidence^ 
that  the  transaction  between  Sprague  and  Yale,  which  is  here  questiAiiad.  was 
a  fair  one  uader  the  eireu  instances.  Yale  took  the  lease  and  property  which 
were  assigned  to  him  iu  good  faith,  aiMl  for  value.  He  was  entirely  inaooeat 
of  any  fraudulent  purpose  of  Sprague's.  The  saiDi»  was  true  of  tbs  transfec 
to  the  hotel  company.  The  learned  referee,  in  addition  to  his  report,  has 
given  his  reasons  therefor  in  a  careful  opinion  wliich  covers  the  main  ques- 
tions discussed  bt^fore  us.  We  are  satisflied  with  this  opioioo.  and  need  add 
nothing  further  thereto.    The  judgment  sliould  b«  affirmed,  with  costa. 


Pboplb  ex  rel.  TJmas  Trttst  Co.  v.  Colbhan  et  al.,  CommissiBners. 
{Swpreme  Court,  Qeneral  Term,  Fint  Departmeni.    Jaanncy  IS,  UH.) 

ZlX&nON — COBPOKATIOir— A«8B86>KKT — ACTUAL  VALVM. 

Under  Laws  N.  Y.  18S7,  o.  4G6,  t  8,  which,  provides  that  tbo  capital  stocky  snr- 
xdiis  profits,  etc.,  of  oorporations  "shall  be  assessed  at  tbair  actual  value,  and  taxed 
in  the  same  manner  as  the  other  personal  and  real  estate  of  the  county, "  but  does 
net  prescribe  bow  such  actual  value  is  to  be  ascertained,  the  coramissionerg  mak- 
ing the  sssesameat  are  not  restricted  to  ths  aotnal  value  of  the  aaselB,  bat  raaj con- 
sider the  business  of  the  corporation,  the  amount  of  its  dividends,  and  aU  the  <ricw 
ments  which  go  to  make  up  its  market  value.  Following  People  v.  Coleman,  107 
H.  T.  Ml,  U  S.  E.  Rep.  431 ;  People  v.  Commiitloners,  i  IT.  T.  Supp.  48. 

Aiq>eal  from  special  term.  New  York  county. 

Certiorari  at  the  relation  of  the  Union  Trust  Compaay  against  Michael 
Coleman  and  others,  commissioners  of  taxes  and  assessments,  to  review  an 
assessment  at  its  capital  stock.  There  waa  a  judgment  dismissing  the  writ 
of  eertiorairi,  and  the  relator  appeals. 

Argued  before  Yan  Brunt,  P.  J.,  and  Bradt  and  Danibu,  JJ. 

Wheeler  H.  Peckham,  for  appellant.    George  8.  Coleman,,  foe  reqioodeata. 

Bbadt,  J.  This  proceeding  was  instituted  by  the  relator,  pursuant  ts 
chapter  269,  Laws  1B80,  for  the  purpose  of  reviewing  the  assessed  valua- 
tion of  its  capital  stock  as  fixed  by  the  respondents  for  tha  year  1869.  The 
question  presented  and  very  elaborately  argued  on  behalf  of  the  appellant  re- 
lates to  the  method  of  ascertaining  the  actual  value  of  the  capital  stock  of  ths 
corporation,  under  the  laws  of  this  state,  for  the  purposes  of  taxation.  On 
behalf  of  the  appellant  it  is  claimed  that  the  assessing  offieera  have'  no  right, 
in  any  event,  to  place  a  higher  valuation  upon  the  capital  stock  of  the  comr 
pany  than  the  actual  value  of  the  assets.  The  respondents,  on  the  other 
band,  insist  that,  in  determining  that  value,  they  are  not  restricted  to  the 
consideration  of  assets,  but  can  consider  the  business  of  the  corporation,  the 
amount  of  dividends  it  declared,  and  all  the  dements  which  go  to  make  up 
what  is  called  the  "market  value"  of  the  shares  of  its  stock;  and  it  is  insisted, 
as  a  legal  conclusion,  that  their  judgment  should  not  l>e  disturbed,  unless 
shown  to  be  clearly  erroneous.  The  learned  justice  in  the  court  below  con- 
sidered that,  under  the  act  of  1857,  and  tlie  construction  given  to  it  by  the 
court  of  appeals  in  the  case  of  People  v.  Coleman,  107  N.  Y.  541,  14  K.  £. 
Hep.  431,  a  definite  rule  had  been  declared  and  a  binding  construction 
adopted  in  reference  to  section  S  of  chapter  456  of  the  act  mentioned;  that 
the  construction  of  the  statute  was  involved  in  the  case,  and  necessarily  nur 
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der  consideration;  and  this  view  seems  to  be  unassailable.  The  act  referred 
to,  by  its  third  section,  provides  as  follows:  "The  capital  stocis  of  every  com- 
pany liable  to  taxation,  except  such  part  of  it  as  shall  have  been  excepted 
in  the  assessment  roll,  or  as  shall  have  been  exempted  by  law,  together  with 
its  surplus  profits  or  reeerved'funds,  exceeding  ten  per  cent,  of  its  capital, 
after  deducting  the  assessed  value  of  its  real  estate,  and  all  shares  of  stoclc 
in  other  corporations  actually  owned  by  such  company,  which  are  taxable 
upon  their  capital  stock  under  the  laws  of  this  state,  shall  be  assessed  at  its 
actual  value,  and  taxed  in  the  same  manner  as  the  other  personal  and  real 
estate  of  the  county. "  This  statute  does  not  prescribe  the  mode  of  determin- 
ing the  value,  which  must  be  ascertained  according  to  the  terms  of  its  provis- 
ions, but  the  course  of  adjudications  bearing  upon  the  subject  has  supplied. 
It  would  seem,  the  deficiency.  In  the  case  of  People  v.  Commissioners,  95  N. 
Y.  554,  the  court  of  appeals  had  occasion  to  consider  the  language  of  the  act, 
and  the  apparent  inconsistencies  of  the  Revised  Statutes  concerning  the  taxes 
and  assessments  upon  incorporated  companies  when  considered  in  connection 
with  the  act  of  1857  were  explained;  and  it  is  claimed  that  whatever  doubts 
existed  prior  to  1884  were  removed  by  that  decision.  In  1885  the  act  in 
question  was  again  before  the  court  of  appeals  in  the  case  of  People  v.  Asten, 
100  N.  Y.  597,  3  N.  E.  Rep.  788.  In  that  case  the  court  said:  "Under  this 
statute  the  commissioners  were  required  to  ascertain  and  determine  the  act- 
ual value  or  the  stock,  and  make  the  deduction  as  provided.  This  was  done 
by  placing  an  estimate  on  the  capital  stock  at  its  par  value.  The  commis- 
sioners did  this  in  the  performance  of  their  judicial  duty,  which  conferred 
upon  them  authority  to  act  in  accordance  with  their  own  knowledge,  and 
with  such  information  as  they  were  able  to  obtain  as  to  the  real  value  of  the 
stock,  from  sales  in  the  market  or  otherwise,  and  by  ascertaining  the  value 
of  the  property  which  the  stock  represented,  and  by  determining  the  dividend 
earning  power  of  the  corporation.  There  is  no  evidence  in  the  record  before 
us  which  establishes  that  the  value  fixed  by  the  commissioners  was  incorrect 
or  unauthorized,  and  it  does  not  appear  unqualifiedly  and  beyond  question 
that  the  value  of  the  capital  stock  was  less  than  par." 

It  appears  that  the  entire  capital  of  the  Butchers'  Hide  &  Melting  Com- 
pany was  invested  in  real  estate,  and  that  the  company  owed  950,000,  for 
which  a  mortgage  had  been  given;  that  it  bad  but  little  personal  property  of 
any  value,  and  that  its  business  had  lately  yielded  no  dividends.  The  court 
of  appeals,  assuming  all  these  facts  to  be  true,  held  that  they  were  by  no 
means  conclusive,  as  it  is  well  known  that  the  stock  of  corporations  may 
have  a  market  value,  even  although,  for  the  time  being,  they  are  unable  to 
pay  dividends.  In  1887  the  act  was  again  before  the  court  of  appeals  in  the 
cas6  of  People  v.  Commissioners,  104  N.  Y.  240,  10  N.  E.  Rep.  437,  in  which 
it  appeared  that  the  commissioners,  in  fixing  the  actual  value  of  the  capital 
stock,  took  the  actual  value  of  the  shares  as  a  measure  of  the  value  of  the 
stock.  That  practice  was  not  denounced;  it  was  not  held  to  be  illegal  or 
erroneous;  it  was  not  held  to  be  an  improper  test,  and  not  so  deckired.  Tba 
most  comprehensive  expression  of  the  court  of  appeals  on  the  method  of  as- 
certaining the  actual  value  of  capital  stock  for  the  purposes  of  taxation  is 
found  in  the  case  referred  to  by  the  learned  justice  in  the  court  below.  People 
V.  Coleman.  107  N.  Y.  541,  14  N.  E.  Rep.  431 ;  affirming  44  Hun,  410.  The 
opinion  of  Earl,  J.,  in  its  entirety,  was  concurred  in  by  the  court,  and  is 
directly  applicable  to  the  controversy  involved  herein,  and  practically  disposes 
of  its  issues.  Judge  Earl,  in  the  course  of  his  opinion,  said:  "This  section 
baa  been  under  consideration  in  this  court  several  times,  and  its  true  con- 
struction and  practical  application  have  been  found  not  to  be  entirely  free 
from  difficulty.  The  law  does  not  prescribe  bow  the  actual  value  of  the  cap- 
ital stock  of  a  corporation  is  to  be  ascertained.  That  is  left  to  the  judgment 
«f  the  assessors,  and,  in  appraising  the  actual  value,  they  have  a  right  to  re- 
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tort  to  all  the  tests  and  measures  of  value  whicb  men  ordinarily  aAapt  for 
business  purposes  in  estimating  and  measuring  values  of  property.  They 
may  talte  into  account  tlie  business  of  tlie  corporation,  its  property,  the  value 
of  its  actual  assets,  the  amount  and  nature  ot  its  present  and  contingent  lia 
bilities,  the  amount  of  its  dividends,  and  the  marlset  value  of  its  shares  ot 
ttocli  in  the  bands  of  individuals.  They  may  resort  to  any  or  all  of  these,  as 
to  them  seems  best,  and  they  are  not  confined  to  one  of  tbem.  They  may 
take  that  test  which  they  think  will  be  most  likely  to  give  them  the  actual 
value  of  the  stock,  and  they  may  disregard  all  the  others.  The  law  comnaits 
the  matter  to  their  judgment,  and  when  they  have  exercised  that  it  is  subject 
to  no  review  or  correction  except  as  prescribed  by  law,"  The  precise  doctrine 
of  the  case  cited  has  been  applied  in  this  department  In  the  case  of  People  v. 
Commissioners,  4  N".  T.  Supp.  41.  The  precise  point  Involved  here  arose  in 
that  case  and  was  passed  upon.  It  thus  appears  that  the  commissioners,  in 
malcing  the  estimate  of  which  complaint  is  made,  acted  within  the  line  of 
their  duty,  and  their  proceedings  are  not  distinguished  by  the  adoption  of  any 
improper  rule  of  action  or  of  control.  It  is  conceded  that  the  argument  on 
behalf  of  the  appellants  is  comprehensive,  elaborate,  and  ingenious,  but  it 
cannot  avail  them,  for  the  reason  that  the  question  has  been  considered  and 
disposed  of  by  the  court  of  last  resort,  and  it  is  not  therefore  open  to  discus- 
sion. 

It  may  be  said,  in  conclusion,  that  there  is  really  no  evidence  in  this  case 
showing  or  tending  to  show  that  the  value  adopted  by  the  respondents  was 
excessive,  as  suggested  by  the  learned  counsel  for  the  appellant,  or  that  the 
deductions  allowed  by  tbem  were  insuflScient.  Indeed,  it  is  not  understood 
that  the  relator  assaults  the  result,  but  rather  the  methods  adopted  by  the 
commissioners  in  assessing  the  value  of  the  capital  stock.  But  the  methods 
were  lawful,  as  we  have  shown,  and  there  is  therefore  no  reason  for  interfer- 
ing with  tlie  Judgment  of  the  commissioners.  The  order  appealed  from  mast 
be  affirmed,  with  costs.    AH  concur. 


SooTT  V.  Centbai.  Pabk,  K  &  E.  B.  Bt.  Co. 
(Supreme  Court,  General  Term,  First  Department,    January  18, 1891.) 

Daamov  on  AppBAir — Pbocbudikob  Bxxow— Law  or  thb  Ousa. 

On  appeal  from  a  judgment  for  plaintiff  on  a  verdict  for  damages,  the  Judgment 
was  reversed,  and  a  new  trial  ordered,  for  error  in  refusing  a  reqnest  for  an  In- 
•tmotlon,  the  court  tiolding  that,  but  for  such  error,  the  verdict  should  not  be  dls- 
tnrbed.  field  that,  on  the  new  trial,  the  evidence  being  substaDtiaUy  the  same,  a 
reqnest  for  an  instruction  that  the  damages  should  be  no  more  than  nominal  was 
properly  refused. 

Appeal  from  circnit  court,  New  York  county. 

Action  by  Albert  Scott  against  the  Central  Park,  North  8c  East  River 
Bailway  Company,  to  recover  damages  for  an  assault  on  plaintiff  by  one  of 
defendant's  drivers.  Defendant  appeals  from  a  judgment  for  plaintiff  en- 
tered on  the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
triaL    For  report  of  decision  on  former  appeal,  see  6  N.  Y.  Supp.  382. 

Argued  before  Van  Bbumt,  P.  J.,  and  Brady  and  Danieu,  JJ. 

Vanderpoel,  Owning  <ft  Gordon,  (Charles  V.  Tales,  of  counsel,)  for  ap- 
pellant.   Hyland  &  Zabriakie,  for  respondent. 

Daniels.  J.  This  action  was  previously  before  this  general  term,  on  an 
appeal  from  another  judgment  recovered  on  a  verdict  for  8500,  which  is  the 
amount  of  the  second  verdict.  The  facts  do  not  appear  to  have  been  changed, 
by  the  evidence  now  before  the  court,  from  what  the  evidence  before  tended 
to  prove  tbem;  but  because  of  what  was  then  considered  an  improper  ruling 
by  the  court  at  the  trial,  the  first  judgment  was  reversed,  and  a  new  trial  or- 
dered.   The  case  as  it  was  then  considered  and  determined  is  reported  in  6 
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V.  T.  Sapp.  382.  Ab  tt  is  now  presented  there  Is  no  ruling  on  any  legal 
point  that  can  tmw  be  made  the  subject  of  oom  plaint.  The  court  was  asked 
to  instruct  the  jury  that  the  damages  should  be  no  more  than  nominal.  But 
that  could  not  be  done  under  the  opinion  adopted  by  the  majority  of  the  gen- 
eral term,  when  the  new  trial  was  ord»:«d',  for  it  was  thereby  held  tfaattha 
▼erdict  eould  not  be  disturbed  were  it  not  for  the  denial  of  the  instruction  re- 
qwwted,  if  the  evidence  of  tlie  plaintiff  was  true,  which  was  for  the  jury  to 
decide. 

As  a  general  proposition,  the  directly  conflicting  testimony  of  parties  ought 
to  be  controlled  by  that  of  a  reputable,  intelligent,  and  disinterested  witness. 
And  there  whs  soeh  a  witness  who  heard  and  saw  what  took  place  between 
the  driver,  whose  act  is  complained  of,  and  the  plaintiff.  Safety  in  the  ad* 
ministration  of  the  law  would  be  most  certainly  promoted  by  requiring  that 
evidence  to  be  followed  by  the  jury,  wh«n  the  testimony  of  the  parties  them- 
selves is  such  as  to  neutralize  that  of  each  other.  The  evidence  given  by  the 
other  witness  was  such  as,  if  that  should  be  followed,  wonld  not  sustain  so 
large  a  vwdict  as  the  jury  has  rendered,  bat  would  require  another  trial  of  the 
action  to  be'had.  But  under  what  was  said  in  tbe  preceding  dispoaiUon  of 
this  case,  that  cannot  now  be  liad.  While  the  plaintiff  probably  provoked  the 
injury  of  which  be  has  complained,  as  tbe  case  was  for  the  jury  the  result  of 
their  deliberations  must  be  allowed  to  stand.  Tbe  Judgment  and  order  should 
therefore  be  affirmed.    All  concur. 


SPLIB8S  «.  MSTBB  «t  OL 

{Sttprtme  Court,  Oeneml  Term,  Flnt  DtfHutmmt.    JmnoTj  tS,  189L) 

PiiBTIIB  IN  PaHTITIOM— DOWSR  RNTRTS. 

Uadar  Code  ClvU  Pvoe.  N.  T.  {$  1588, 1989,  prorUli«  for  maUng  party  to  an  aotioB 
of  partition  a  person  kaTlag  a  rif;tit  of  dower  in  the  property  Involved,  and  seotions 
1543-1546,  proriding  for  the  tnal  and  determination  In  such  action  of  adverse 
claims  of  title  or  interest  in  the  property,  one  who  claims  dower  therein  Is  a  proper 
rarty  defendant,  although  her  right  is  denied  by  the  oomplaint.  Disapproving 
Van  Schuywr  v.  Jfuyord,  69  N.  Y.  436. 

Appeal  from  apedal  term,  New  York  county. 

Action  by  LieeUe  Spliess  against  Bertha  Meyer  and  others,  fOr  partition. 
The  defendant  Bertha  Meyer  appeals  from  an  interlocutory  judgment  ovetw 
ruling  her  demnrrer  to  the  complaint.  Code  Civil  Proc.  N.  Y.  §  1588,  relat- 
ing to  parties  in  actions  for  partition,  provides  that  "every  person  having  a 
right  of  dower  in  the  property,  or  any  part  thereof,  whicta  has  not  been  ad- 
meaanred,  must  be  made  a  party  to  an  action  for  partition;"  and  section  1539 
provides:  "The  plaintiff  may.at  his  election,  makeatenantin  dower  •  *  • 
or  other  person  having  a  lien  or  intereet  which  attacliea  to  the  entire  property 
a  defendant  in  tbe  action." 

Argued  before  Van  Brunt,  F.  J.,  and  Brady  and  DARiBLg,  JJ. 

Brieten  A  Knauth,  {Antonio  ITnauth,  of  counsel,)  for  appellant.  Lang- 
6<A»  Bro*.  it  LoMfbetn,  (/.  O.  Julius  Langbetn,  of  counsel,)  for  re^>ondent8. 

Daniels,  J.  Tbe  action  is  brought  by  the  plaintiff,  as  one  of  the  heirs  at 
law  of  George  Uehlinger,  deceased,  for  the  partition  of  his  real  estate.  The 
complaint  alleges  that  the  defendant  Bertha  Meyer,  calling  herself  Bertha 
XTehlinger,  claims  to  be  the  widow  of  the  deceased  owner  of  the  property,  and 
entitled  to  dower  therein.  It  is  further  averred  that  she  is  not  the  lawful 
widow  of  Uehlinger,  and  was  never  legally  married  to  him,  but,  as  adminis- 
tratrix, has  collected  and  received  the  rents  of  his  real  estate.  This  defend- 
ant demurred  to  tbe  complaint,  on  the  ground  that  it  fails  to  state  facts  con- 
stituting a  canse  of  action  against  her;  but  it  does  appear  from  it  tliat  ifae 
piaintlff  and  two  of  the  defendants  were  tenants  in  common  of  the  real  estate 
described  in  tbe  complaint,  and  that  this  defendant  claims  to  be  entitled  to  an 
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«Btate  in  dower  therein,  which  is  a  safflcieol  reason  tor  making  her  a  defend* 
ant.  Code  Civil  Proc.  §§  1538,  1539.  The  fact  that  her  right  to  dower  in 
the  premiaes  may  be  controverted,  and  thereby  result  in  an  issue  for  its  trial, 
would  not  jiifitify  her  omission  as  a  party;  for  the  praotice  in  actions  of  par< 
tition  tun  been  so  far  cbai;ged  aa  to  provide  for  the  trial  and  determination  of 
this  as  well  as  other  claasea  of  disputes  concerning  the  title  to  tbe«state  to  be 
partitioned.  Glaiiua  arising  out  of  transactions  connected  with  the  same  sub- 
ject of  action  may  now  be  united  in  the  same  action,  whether  they  be  legal, 
or  equitable,  or  both.  Id.  §  4M,  aubd.  9.  The  object  is  to  provide  for  a  com- 
plete determination  of  the  controveiay,  and  to  clear  it  up  entirely,  so  far  as  it 
is  connected  with  the  same  subject;  and  that  is  the  nature  of  tbus  claim  made 
for  dower  in  this  property  by  this  defendant.  It  has  also  been  particularly 
and  further  provided  that  advene  claima  of  title  or  interest  in  the  property 
may  be  tried  in  the  action  of  partition,  (Id.  g  164S ;)  and  for  that  object  a  trial 
by  jury  lias  been  provided,  (Id.  §  1544;)  and  the  interlocutory  judgment  is  re- 
-quired  to  declare  tiie  right,  share,  .or  intereat  of  each  party  in  the  property,  ao 
£ir  as  the  same  aball  be  ascertained,  and  it  must  determine  the  rights  of  the 
parties  therelu,  (Id.  §154^;)  aud.for  that  determination  this  defendant  is  a 
neceaaary  party.  It  could  not  be  made  witlioat  aSonling  her  an  opportunity 
to  he  beard.  Iheae  farther  and  special  proviaions  are  cansiatent  with  no 
otbar  oonduaion  than  ttrat  tbe  rights  and  Interests  of  the  different  parties  in  the 
property  were  intended  to  he  tried  and  defined  in  the  aolion;  for  all  the  necessap 
ry  modee  of  procsedingps  have  been  caref  ulJjr  supplied  and  directed  to  be  fol- 
lowed for  the  attainxient  of  that  end.  And  so  they  tnve  been  xegarded  by  the 
courU.  Multe  v.  Hulae.  bN.Y.  Supp.  7ii7 ;  Broton  v.  Bi-mou,  Id.  S93 ;  Mas- 
non  T.  Piekell,  i  'S.  Y.  St.  Bep.  160,  Ttiese  changes,  as  they  are  now  eoutalued 
in  the  Cedeof  CivJI  Frooedare,  and  «o  far  as  they  had  previDualy  l>eeD  made  by 
3  Rev.  St.  (6Ch  £d.).p.  586,  §§20-^7,  do  not  appear  to  have  been  brought  to 
the  notice  of  the  court  in  the  case  of  Van  Schuyner  r.  Mulford,  59  X.  Y.  4S6; 
and  that  autfiocity  cannot,  therefore,  be  followed  us  controlling.  But  as  the 
provisions  of  the  atatube  have  been  made  applicable,  fully  authorizing  and 
requiring  the -setUemant  by  trial  of  contested  claioM,  tbegr  are  impeiative,  and 
moat  beloUowad.  This  case  is  clearly  within  these  changes  in  tlte  law ;  and 
the  judgment  ahouM  be  afflrnaed,  with  costs,  but  with  liberty  to  the  defendant 
to  withdraw  her  demurrer  and  answer  within  20  days,  upon  payment  of  the 
coats  at  the  demurrer  and  of  the  appeal.    AU  conour. 


Wei,sb  v.  Sohoen  et  dl. 

{SuprtTM  Cmvtt,  Oenerai  Term,  Firtt  Department.    January  16, 1B91.) 

.  toBEouM^ja*  or  HoBxevios— Notiob— Parttu  in  PosaaaBioa. 

At  the  ciiae  of  foreclosing  a.mortgage,  the  person  appearlnf  by  the  reoord  to  b« 
the  owner  of  the  property  had  conveyed  it,  and  the  grantee  had  again  conveyed,  and 
she  and  her  grantee  had  joined  in  a  lease  of  a  building  on  the  premises  to  a  tenant, 
who  went  into  poaressian  befose  the  oomplulnt  or  notioe  of  pendency  of  the  ao- 
Uon  was  fllad  in  the  foreclosure  suit.  Neither  of  the  grantees  nor  the  tenant  was 
made  a  party  to  the  action.  Held,  that  Code  Civil  Proc.  N.  T.  i  1671,  providing 
that  a  person  whose  conveyance  or  incombranee  is  recorded  after  the  flllng  of  no- 
ttteof  pendency  of  snob  an  action  shall  be  bound  by  all  the  proceedings  thereafter 
talBMi  in  it,  to  the  same  extent  as  if  he  was  a  partly,  did  aot  apply  to  a  purchaser  or 
incumbrancer  in  possession. 

,  SjlME— ITOTICX  TO  MORTOAOSB. 

The  possession  of  the  tenant  was  notice  to  plaintiff  of  the  title  of  the  lessor  and  of 
the  tenant. 
,  Bahb — Dbuvsbt  of  Fobsbssion — Removal  or  TxvAirt. 

The  tenant  could  not  be  removed,  and  possession  given  to  the  pnrohaaer  at  tte 
■ale  in  foneCloeure,  by  any  proceeding  In  the  action. 
,  Sahb— BioHTs  or  Pukcbaisr. 

Such  purchaser  was  entitled  to  be  relieved  from  his  Ud. 

Appealfrom  special  term,  New  York  county. 
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Action  by  S.  Charles  Welsh,  as  trustee  of  Ethel  Howard  Tweedle,  against 
Henry  Schoen  and  others,  to  foreclose  a  mortgage  of  property  known  as  "No. 
2250  Second  Avenue,"  in  thecity  of  New  York.  Plaintiff  appeals  from  an 
order  relieving  Louis  Ettlinger,  the  purchaser  of  the  premises  at  the  foreclos- 
ure sale,  from  his  purchase,  and  directing  repayment  to  him  of  the  sum  of 
91,180,  paid  upon  the  purchase  price,  with  the  interest  thereon,  together  with 
exchange  and  auctioneer's  fees,  expenses  of  examining  the  title,  and  referee's 
fees,  with  the  costs  of  the  action. 

Argued  before  Van  Bkunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

James  E.  Carpenter,  {Gra^  Nathan,  of  counsel,) for  appellant,  John  B. 
Talmage,  for  respondent. 

Daniels,  J.  This  action  was  for  the  foreclosure  of  a  mortgage  upon  the 
premises  in  question.  It  was  commenced  by  the  service  of  the  summons,  in 
February,  1890.  The  original  notice  of  the  pendency  of  the  action  was  filed  witli 
the  complaint  on  the  Stli  of  March  following,  and  on  the  llth  of  April,  1890, 
an  amended  notice  was  also  Bled.  Wlien  the  suit  was  commenced,  Leah  Dia- 
mond appeared  by  the  record  to  be  the  owner  of  the  land  incumbered  by  the 
mortgage;  but  she  had  in  fact  executed  and  delivered  a  deed  of  the  property 
to  Mary  T.  Stephens,  on  the  17th  day  of  December,  1889,  and  she  also  exe- 
cuted a  deed  on  the  13th  day  of  January,  1890,  to  Charles  Giesmeyer,  whicli 
was  delivered  on  or  about  the  15th  of  April  qf  the  same  year,  the  grantor  in 
this  deed  remaining  during  that  interval  of  time  in  the  possession  of  tlie 
premises  and  collecting  the  rent^  The  parties  to  the  last  deed  joined  in  a  lease  to 
George  A.  ilarz,  on  the  14th  of  February,  1890,  by  which  they  leased  and  de- 
mised to  bim  the  store  and  back  rooms  and  three  rooms  of  the  second  floor  of 
the  building  on  the  land,  for  the  term  commencing  on  the  day  of  the  date  of 
the  lease,  and  continuing  to  the  1st  of  May,  1892,  and  he  went  into  possession 
on  the  Ist  of  March,  1^0.  and  has  since  remained  in  possession  under  this 
lease.  Neither  of  these  three  persons  was  made  a  party  to  the  action  to  fore- 
close the  mortgage,  and  under  the  judgment  in  which  ihe  sale  was  made;  and 
the  court  held  that  to  be  such  a  defect  in  the  title  as  entitled  the  purchaser  to 
be  relieved  from  bis  contract  of  purchase.  The  correctness  of  this  decision 
has  been  denied  under  the  language  of  section  1671  of  the  Code  of  Civil  Pro- 
cedure. That  section  lias  provided  that  a  person  whose^nveyance  or  incum- 
brance is  executed  or  recorded  after  the  filing  of  the  complaint,  and  the  notice 
of  the  pendency  of  the  action  of  foreclosure,  shall  be  bound  by  all  the  pro- 
ceedings in  the  action  to  the  same  extent  as  if  he  w^a  a  party  to  the  action; 
but  this  effect  has  been  given  to  the  filing  of  the  notice  solely  on  the  existence, 
and  the  omission  to  record  the  preceding  conveyance  or  incumbrance.  It  In- 
cludes only  the  class  of  cases  where  no  more  has  been  done  than  the  making 
and  delivery  of  the  conveyance  or  incumbrance.  To  bring  the  case  within 
this  section  the  case  must  extend  no  further  than  the  execution  and  delivery 
of  the  instruments  mentioned.  That  is  the  language,  as  well  as  the  plain 
significance,  of  it,  as  it  has  been  employed  in  the  section.  Its  object  was  to 
protect  the  party  prosecuting  his  action  against  conveyances  and  incum- 
brances of  which  he  ordinarily  couLl  have  no  knowledge  or  information,  on 
account  of  their  absence  from  the  record;  and  it  would  violate  this  intention 
to  extend  the  provision  to  a  case  where  the  purchaser  or  incumbrancer  bad  in 
fact  become  possessed  of  tlie  premises,  for  that  possession  is  notice,  as  complete 
as  the  recording  of  the  instrument  itself  would  be,  to  all  persons  dealing  with 
or  proceeding  against  the  property.  It  has  t>een  uniformly  held  to  be  the 
equivalent  of  notice  resulting  from  the  recording  of  the  conveyance  or  incum- 
brances, and  has  been  so,  in  effect,  declared  by  the  case  of  Phelan  v.  Brady, 
.  119  N.  Y.  587,  23  N.  E.  Rep.  1109.  Through  this  possession  the  plaintiff 
became  chargeable  with  notice  of  the  title  of  Mary  T.  Stephens,  and  of  the 
tenant  in  the  occupancy  of  a  considerable  part  of  the  property*  under  the  lease 
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of  herself  aifd  her  grantee  to  liim;  and  he  could  not  be  removed,  and  posses- 
lion  given  to  the  purchaser,  by  any  proceeding  in  the  action,  becaose  of  the 
omission  to  join  him  as  a  defendant  in  the  action.  Hirsoh  v.  Livinyston,  3 
Han,  9.  What  the  purchaser  was  entitled  to  demand  under  the  ternu  of  his 
parchase  was  a  complete  title  to  the  property,  together  with  an  immediate 
right  of  possession.  That  he  did  not  and  could  not  obtain,  and,  for  want 
of  that,  was  entitled  to  be  discharged  from  bis  purchase,  and  to  be  otherwise 
indemnified,  as  that  has  been  directed  by  the  order.  The  order  should  theie- 
fote  be  afllimed,  with  SIO  costs  and  the  disbursements.    All  coaour. 


Glason  n.  Baldwin. 

(SuprwM  Court,  General  Term,  Plrst  Department.    Jannaiy  16,  IML) 

JLrrmja^—VAiuna  to  Filx  Cabs. 

An  appeal  from  a  iadKinent  on  a  verdict  on  which  no  oaae  is  filed,  as  required  bf 
Code  cAvU  Proo.  N.  Y.  S  S97,  wlU  not  be  considered. 

Appeal  from  circuit  court,  New  York  county. 

AcUon  of  ejectment  by  Josephine  F.  Clason  against  Elizabeth  S.  Baldwin. 
Defendant  appeals  from  a  judgment  for  plaintiff  entered  on  the  verdict  of  a 
jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Code  Civil  Froc.  ST.  Y.  §  997,  provides:  "Where  a  party  intends  to  appeal 
from  a  judgment  rendered  after  the  trial  of  an  issue  of  fact,  or  to  move  for  a 
new  bial  of  such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 
make  acase,  and  procure  the  same  to  be  settled  and  signed  by  the  judge  or  th« 
leferee  by  or  before  whom  the  action  was  tried,"  etc. 

Argaed  before  Van  Bkunt,  F.  J.,  and  Bbady  and  Dakiels.  JJ. 

Isaac  If.  Miller,  for  appellant.  TJiotiuu  M.  Wyatt,  {George  W.  Bt^htiu, 
of  counsel,)  for  respondent. 

Feb  Gubiak.  There  being  no  case  filed,  this  appeal  wiU  not  be  oonaidered, 
bat  the  case  will  be  stricken  from  the  calendar. 


TowNSBND  v.  Allen  et  dL 
(Suprame  Ocvrt,  Oeneral  Term,  First  Department.    3wax»Tf  IS,  180L) 

1.  TBUVta — COHVIDBNTIAI.  Rbiations— Ukddi  Ihvluinob. 

The  mere  fact  that  confidential  relation*  exist  between  the  grantor  in  a  deed  of 
troBt  and  one  of  the  trustees,  contingently  Interested  in  tbe  trust  snbject  after  the 
determination  of  the  trust,  upon  the  death  of  the  grantor,  affords  no  ground  for  the 
preanmption  that  nndas  influenoe  was  exercised  over  the  grantor  to  procure  the 
execution  of  the  Instrument. 

t,  Saxb— CossisEBATios— PratsoKi£  CoHVsimnroB  ov  Smtlob. 

The  personal  oonvenlenoe  of  the  settlor  Is  a  good  consideration  for  the  execntion 
of  a  deed  of  trust,  both  at  common  law  and  by  implication  from  Code  Civil  Froo. 
H.  Y.  i  8M8,  in  which  the  right  of  a  party  to  convey  property  in  trust  for  his 
own  benefit  is  expressly  recognized  by  the  prevision  that  the  article  in  reference 
to  special  proceedings  'shall  not  apply  to  any  money,  thing  in  action,  or  other  prop- 
erty held  in  tmat  for  a  Judgment  debtor,  where  a  trust  has  been  created  by,  or  the 
fnnd  so  Iield  in  trust  has  proceeded  from,  a  person  other  than  the  judgment  debtor. " 

9,  Bamb— TmAjnNTABT  Bbvooxtion. 

An  instmment  which  settles  personal  property  In  trust  for  the  use  and  benefit  of 
the  grantor  during  his  life,  and  directs  that  the  trustees,  after  his  destti,  shall  pay 
over  the  residue  of  the  trust  subject  to  the  next  of  kin  of  the  grantor,  will  not  be 
eonstmed  as  ambulatory,  nor  as  a  mere  deed  of  contingency  or  testamentary  dis- 
poaltion  of  personalty,  and  as  such  revolted  by  a  subsequent  will  of  the  grantor, 
which  disposes  of  his  personal  estate,  but  recognizes  the  existence  of  the  deed,  and 
manifests  a  belief  in  the  etBcaoy  of  its  provisions. 

4  Ssn — CoMTUCT  OF  Laws— CoNvsTANCB  ov  Fersonaltt. 

Tlie  validity  and  effect  of  a  conveyance  of  personalty  by  a  person  who  resides  at 
the  time  of  its  execution  in  New  Jersey,  though  the  situe  of  tbe  property  conveyed 
Is  in  New  Yorlt,  and  tbe  parties  who  take  thereunder  are  residents  of  the  latter 
state,  mnst  lie  determined  by  the  laws  of  New  Jersey. 
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&   SXME — ^ACCTMULATIOXS  OP  FeBSONAL  ESTATE. 

A  conveyance  executed  In  New  Jersey,  which  provides  for  the  disposition  of  ao- 
cumulatlons  of  personalty  situated  in  New  York,  after  the  determination  of  a  trust 
therein,  must  oe  goremed  by  the  law  of  New  Jersey;  and  by  suoh  law,  wtaieh  ia 
the  commeA  law  of  Baglamd  imnhangad,  suoh  a  dispositioii  of  permnal  Mtats  is 
valid  and  effectual. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  WiUiam  H.  Townaend  against  Robert  Allen,  Jr.,  executor  of 
William  McCoon,  deceased,  and  James  H.  McCoon,  and  otbers,  to  obtain  a  set- 
tlement of  the  accounts  of  plaintiff  as  trustee  under  a  deed  of  setttement,  and 
the  direction  of  the  court  as  to  the  distribution  of  the  trust-estate.  The  prin- 
cipal controversy  in  the  suit  was  as  to  the  validity  of  a  deed  of  settlement  ex- 
ecuted by  William  McCoon  in  his  life-time.  There  was  a  judgment  in  favor 
of  plaintiff  and  oertain  of  the  impleaded  defendants  claiming  under  tiie  deed 
of  settlement,  from  which  the  defendant  Kobert  Allen,  Jr.,  executor,  claim- 
ing under  a  will  of  the  eaid  William  McCoon,  executed  after  the  deed  of  set- 
tlement, appeals.  On  the  trial,  the  following  opinion  was  rendered  by  the 
referee: 

"In  April,  1868,  William  McCoon,  being  a  resident  of  the  «tate  of  New  Jer- 
sey, executed  and  delivered  a  oertain  trust-deed  to  three  peraons,  viz.,  his 
brother,  Cornelius  McCoon,  Benjamin  B.  Sherman,  and  William  U.  Towms- 
«nd,  who  is  the  plaintiff  in  this  action .  All  three  of  the  trusteee  above  named 
were,  at  the  date  of  such  trust-deed,  residents  of  the  utato  of  JNew  York. 
That  instrument  set  forth  that  said  William  McCoon  was,  on  the  day  it  bears 
date,  the  owner  of  a  large  amount  of  personal  property,  oensistii^  of  oectain 
specified  stocks  and  bonds,  and  tbat,  as  it  would  be  irksome  and  ineonvenient 
for  him  .to  iiave  the  care  and  management  of  such  property,  tie  had  zesolved 
to  icanafer,  assiga.  and  aet  a<rer  the  same  to  the  trustees  in  aucli  instrument 
named.  And  accordingly,  by  such  trust-deed,  the  settlor  assigned  such  prop- 
erty to  his  trustees,  to  have  and  to  hold  the  same  to  and  for  the  objects,  in- 
ibentSfand  purposes  fallowing,  that  is  to  say :  To  manage  the  fuiid  to  the  best 
advantage  according  to  their  judgment  and  discretion,  to  coUect  all  dividends, 
interest,  and  income  arising  therefrom,  and,  after  supplying  the  settlor  out 
of  such  income,  if  such  income  should  be  suSicient,  with  whatever  money 
might  be  required  by  him  for  his  onintenaneeand  support,  to  invest  the  sur- 
plus in  such  securities  us  in  their  judgment  might  seem  proper,  to  keep  such 
securities,  or,  in  their  discretion,  to  sell  the  same,  and,  after  sale,  to  reinvest 
the  proceeds.  For  the  purpose  of  carrying  out  the  provisions  of  the  foregoing 
instrument  the  grantor  appointed  his  said  trustees,  and  the  sarrlvor  or  sur- 
vivors of  them,  his  true  and  lawful  attorneys  in  fact,  to  do  all  such  acts  as 
might  be  necessary  in  the  premises.  The  deed  further  provided  that  the  as- 
signment of  the  property  which  it  eouveyed,  and  the  power  which  it  con- 
ferred, were  made  and  granted  on  the  express  condition  tbat  said  trustees 
would  at  all  times,  during  the  natural  life  of  the  grantor,  well  and  faithfully 
manage  the  trust-fund  to  the  best  of  their  ability,  and  would,  during  the  nat- 
ural life  of  tite  grantor,  furnish  and  pay  over  to  him  out  of  the  income  of 
the  said  property,  from  time  to  time,  such  sums  of  money  as  might  be  needed 
for  his  reasonable  support  and  maintenance,  and  would,  if  the  income  should 
not  be  sufficient  for  that  purpose,  make  up  and  supply  the  deticiency  out  of  the 
capital  of  the  propetty  assigned,  and  would,  upon  his  death,  transfer  all  of 
the  fund  that  should  remain  in  their  bands  to  and  among  such  persons  as 
would  be  entitled  to  the  same  as  next  of  kin  of  the  grantor,  ■according  to  the 
directions  of  the  statute  of  distributions  of  the  state  of  Kew  York.' 

"  The  property  whose  disposition  was  ordered  by  the  instrument  above  de- 
scribed bad  been  inherited  by  William  McCoon  from  his  father  and  bis  mother. 
From  the  time  of  their  death  it  had  been  in  the  hands  of  his  brother  Cor- 
nelius, one  of  the  persons  named  as  trustee  in  the  above-described  deed.  He 
had  managed  the  same  and  paid  over  the  income,  as  desired,  to  his  brother 
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William.  After  the  execution  of  the  deed  Comelios  continued  to  manage  the 
property  for  some  two  years.  Then,  on  account  of  his  ill  health,  lie  trans- 
ferred the  same  to  this  plaintiff.  The  plaintiff  continued  toeolleot  the  income 
aad  to  apply  the  same  to  the  use  of  William  McCoon  until  the  tetter^  death, 
on  December  27,  1877.  It  appears  In  evidence  that  William  continued  to  re- 
aide  in  the  state  of  Ne'w  Jersey  from  the  time  he  executed  the  trust  agreement 
until  he  died.  He  left  an  instrument  purporting  to  be  his  last  will  and  testa- 
ment, which  has  since  been  admitted  to  probate  as  such  in  the  proper  court 
of  the  state  of  New  Jersey.  By  that  will  lie  gave  to  Bachel  Trafford,  wife  of 
John  Trafford,  'the  sum  of  five  thousand  dollars  out  of  the  moneys  or  prop- 
erty I  heited  or  am  entitled  to  out  of  or  from  the  estates  of  my  deceased  sis- 
ters, Amelia  McCoon  and  Fheebe  McGoon;'  and  to  his  nephews,  Edwin  S. 
Townsend  and  Frank  W.  ToVnsend,  ■  five  thousand  doUais  apieee  out  of  the 
moneys  or  propei-ty  I  beired  or  am  entitled  to,  or  may  be  entitled  to,  out  of 
or  from  the  estates  of  my  said  deceased  sisters;'  and  to  Margaret  T.  Trafford 
five  hundred  dollars  'out  of  the  moneys  or  property  I  heired  or  am  entitled 
to,  or  may  be  «]itltled  to,  out  of  or  from  the  estates  of  my  said  deceased  sis- 
ters.' All  the  residue  of  bis  property  he  gave  by  his  will  to  Edwin  B.  Towns- 
end,  Frank  W.  Townsend,  «nd  Rachel  Trafford,  to  be  divided  between  them 
share  and  share  alike. 

"At  the  time  of  his  death  the  persons  who  constituted,  according  to  the 
■tBtute  of  distritMitions  of  the  state  of  Xew  York,  his  next  of  kin  were:  (1) 
Mary  A.  McCoon,  his  sister;  (2)  Annie  A.  Waterbury,  Caroline  A.  Gunther, 
and  James  H.  McOoon,  cbildren  of  bis  deceased  brother,  Cornelius;  (S)  Ed- 
win S.  Townsend  and  Frank  W.  Townsmid,  two  of  the  residuary  legatees  nn- 
der  the  will  aforesaid,  ebildren  of  his  deceased  sister  who  was  the  wife  of  the 
{dalntiff  in  this  aetion.  Upon  this  stateof  facts  rival  contentions  have  arisen. 
On  the  one  side  it  is  (teinied  that,  under  the  provisions  of  the  triurirdeed,  the 
fund  here  in  question  shoold  be  distributed  among  William  MeCoon's  next 
of  kin.  In  opposition  It  is  insisted:  First,  that  the  trust  agreement  itself 
is  invalid  and  inoperative,  and  that,  accordingly,  all  the  property  of  which  it 
nndeitakee  to  dispose  must  be  distributed  according  to  the  directions  of  the 
aettlor's  will;  and,  aeeotid,  ttiat  even  though  the  agreement  ia  not  invalid  in 
toto.  so  much  of  the  fund  tiere  accounted  for  as  represents  accumulations  of 
income  mast  be  held  to  have  been  suffered  to  accumulate  pursuant  to  an  un- 
lawful direction  of  the  settlor  of  the  trust,  and  must  be  distributed,  there- 
fore, as  part  of  his  residuary  estate,  in  acootdance  witfa  the  directions  of  his 
will. 

"It  appeara  that  the  property  transferred  by  the  deed  of  1363  consisted  en- 
tirely of  personalty.  In  view  of  that  fact,  and  of  the  further  facts  that,  at  the 
time  of  the  execution  of  such  deed,  William  MeOoon  was  a  resident  of  the 
state  of  New  Jersey,  and  continued  to  be  a  resident  of  that  state  uninterrupt- 
edly until  his  death,  I  hold  that  the  validity  and  effect  of  the  disputed  instru- 
ment must  be  determined  in  aooordance  with  New  Jersey  laws.  The  cir- 
cumstances that  Cornelius  McCoon  bad  in  his  hands,  at  the  time  the  trust- 
deed  was  executed,  the  property  to  which  it  relates,  and  had,  for  a  considera- 
ble period  theretofore,  managed  and  controlled  the  same  for  the  use  and  beneflt 
■of  his  brother  William,  and  the  other  circumstances  which  are  referred  to  in 
the  brief  of  counsel  for  one  of  William 'e  executors,  as  supporting  hie  claim 
tbat  the  evidence  establisln-s  such  relation  between  the  settlor  and  his  brother 
as  to  create  a  presumption,  not  rebutted  and  overthrown  by  oppoeing  evidence, 
that  Uie  transfer  to  Cornelius  was  fraudulent  and  void,  are  not,  in  my  judg- 
ment, auffioient  to  warrant  the  findings  in  thnt  regard  for  which  such  ooun- 
■el  eontends.  There  is  no  evidence  tending  to  show  that  the  making  and  «x- 
-ecntion  of  the  trust  agreement  were  inducted  by  any  influence  exerted  by  Cor- 
nelias. Any  beneflt  that  Cornell  us  could  have  derived  from  the  agreement  was 
vntingent  upon  bis  surviving  his  brother,  and,  even  in  that  event,  he  would 
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liave  taken  under  the  trust  agreement  no  more  than  the  statute  of  distribu- 
tions would  have  awarded  to  him  in  case  bis  brother  had  died  intestate. 
William  McCkwn  continued  to  recognize  the  validity  and  effectiveness  of  the 
trust-deed  for  more  than  20  years  after  Cornelius  gave  ap  the  control  and  man- 
agement of  the  fund,  and  the  language  which  he  used  in  his  will,  executed 
about  4  years  after  that  control  and  management  had  been  surrendered, 
strongly  tends  to  show  that  be  then  considered  that  the  property  which  he 
had  derived  from  his  father  and  bis  mother  was  no  longer  subject  to  his  dis- 
position. If  the  construction  of  the  trust-deed  were  dependent  upon  the  laws 
of  Kew  York,  it  may  be  that  its  direction  regarding  the  disposition  of  surplus 
income  would  be  invalid  as  directing  an  unlawful  accumulation;  but,  as  such 
direction  is  not  prohibited  by  the  laws  of  New  Jersey,  I  hold  that  the  income 
accumulated  must  follow  the  principal  fund,  and  be  distributed  by  the  trus- 
tee to  William  McCkran's  next  of  kin,  as  determined  by  the  New  York  statute 
of  distributions. " 

Argued  before  Van  Bbunt,  F.  J.,  and  Dakiels,  J. 

John  R.  Tresidder.  for  appellant,  Allen.  A.P.dkW.  Man,  (  WilUam  Man, 
of  counsel, )  for  McCoon  and  others,  respondents.  Hund  <£  Bonney  and  Pdl  & 
Jones,  {George  B.  Bonney,  of  counsel,)  for  Townsend,  respondeat.  Theodore 
Be  Witt,  for  Lockman  and  another,  respondents. 

Van  Brtint,  P.  J.  In  view  of  the  complete  statement  of  facts  contained 
in  the  referee's  opinion,  it  is  not  necessary  to  state  the  same  in  detail  here, 
and  we  might  very  well  rest  our  decision  upon  the  opinion  of  the  referee, 
were  it  not,  perhaps,  proper  to  note  one  or  two  objections  which  are  urged 
with  great  persistency  upon  the  part  of  the  appellant.  It  is  claimed  that  the 
deed  in  question  was  void  because  of  the  fiduciary  relations  which  existed  be- 
tween one  of  the  trustees  and  the  grantor  in  the  trust-deed.  This  might  be 
true  were  the  provisions  of  the  trust-deed  unnatural,  considering  the  relation 
of  the  parties  to  the  same,  or  had  there  been  any  evidence  from  the  nature  of 
the  Instrument  that  the  grantees  therein  were  to  be  greatly  beneQted  thereby. 
We  find  from  the  evidence  in  the  ease  that  the  grantor  in  the  deed  recognized 
its  existence  for  24  years  after  its  execution,  and,  by  a  will  made  shortly  be- 
fore his  death,  clearly  had  in  mind  the  existence  of  this  instrument,  and  in 
no  way  intended  to  dispute  its  validity.  The  grantor  of  the  deed  having  so 
long  acquiesced  in  its  existence,  having  by  bis  will  reaffirmed  its  validity  by 
the  peculiar  nature  of  the  provisions  of  the  will,  showing  that  he  bad  the 
trust-deed  in  mind,  and  that  he  knew  that  he  had  thereunder  disposed  of  the 
estate  of  which  it  treated,  how  can  his  personal  representatives  be  now  per- 
mitted to  undo  that  which  the  testator  supposed  he  had  effectually  done,  and 
defeat  the  very  purposes  which  he  had  in  mind  at  the  time  of  making  his 
will?  It  seems  to  us,  under  these  circumstances,  with  not  the  slightest  parti- 
cle of  proof  attacking  the  good  faith  of  the  trustees  in  this  matter,  it  would 
be  carrying  the  doctrine  of  presumption  to  a  must  dangerous  extent  to  hold 
that  a  trust-deed  so  long  recognized,  acquiesced  in,  and  reaffirmed  should  be 
set  aside  simply  upon  presumption.  And  it  is  urged,  further,  that  the  agree- 
ment does  not  create  a  valid  trust  for  the  next  of  kin  because  it  was  made  for 
the  personal  convenience  of  the  settlor.  We  are  not  aware  that  the  personal 
convenience  of  the  settlor  does  not  form  a  good  consideration  for  the  creation 
of  a  valid  trust.  If  any  authority  were  needed  for  the  purpose  of  showing 
that  a  valid  trust  may  be  created  for  the  convenience  of  a  settlor,  it  is  found 
in  section  2468  of  the  Code,  where  the  light  of  a  party  to  convey  property 
in  trust  for  bis  own  benefit  is  expressly  recognized,  where  it  provides  that 
the  article  in  reference  to  special  proceedings  shall  not  apply  to  any  money, 
thing  in  action,  or  other  property  held  in  trust  for  a  judgment  debtor  where 
a  trust  has  been  created  by,  or  the  fund  so  held  intrust  has  proceeded  from,  a 
person  other  than  the  judgment  debtor, — a  clear  recognition  of  the  right  of  a 
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party  to  coQvey  trust  property,  the  beneficiary  use  of  which  may  be  in  him- 
self.  The  instrument  in  question  conveys  the  property  to  his  trustees,  and 
although  he  appoints  them  his  attorneys  in  fact,  it  Is  simply  for  the  purpose 
of  aiding  them  in  the  execution  of  this  trust,  and  gives  direction  for  the  dispo- 
sition of  the  property  upon  the  termination  of  the  trust  by  the  death  of  the 
settlor. 

The  claim  that  no  estate  vested  in  the  next  of  kin, — ^that  the  instrument 
was  simply  a  deed  of  contingency,  and  the  direction  therein  contained  testa- 
mentary, and  was  revoked  by  his  will, — is  entirely  unsupported  by  the  lan- 
guage of  the  instrument,  and  by  the  fact  that,  in  the  will  of  the  settlor,  the 
existence  -of  this  deed  and  a  belief  in  the  efficacy  of  its  provisions  is  distinctly 
manifested. 

The  objection  that  the  deed  contains  a  direction  for  the  accumulation  of  per- 
sonal property  in  contravention  of  the  statute  is  one  of  greater  weight.  It  may 
be  doubtful  whether  the  provisions  of  this  deed  can  be  treated  as  a  direction  for 
the  accumulation  of  income.  By  its  provisions  the  settlor  is  to  have  all  the 
money  required  for  his  support  whicli  the  estate  may  produce,  and,  if  neces- 
sary, such  part  of  the  principal  as  may  he  required.  To  be  sure  there  Is  no 
provision  for  the  payment  over  to  the  settlor  of  any  excess  of  income  which 
he  might  not  require  for  his  support,  but,  as  he  is  the  judge  by  the  terms  of 
the  deed  as  to  the  amount  which  he  shall  require,  and  the  provision  in  regard 
to  reinvestment  only  applies  to  that  which  he  shall  not  draw,  tliere  does  not 
seem  to  be  any  contravention  of  the  statute  in  the  provisions  of  the  deed. 
Furthermore,  the  settlor  at  the  time  of  the  execution  of  this  deed  was  a  resi- 
dent of  New  Jersey.  It  would  appear  that  he  lived  there  until  his  death; 
His  will  was  probated  in  that  state,  and  the  executor  here  contesting  is  the 
executor  appointed  under  that  will  by  the  probate  court  of  Monmouth  county, 
N.  J.  The  distribution  of  the  personal  property  is  made  according  to  the 
laws  of  the  domicile  of  its  owner,  and,  although  this  property  was  act- 
ually situate  within  the  state  of  New  York,  yet  its  legal  status  was  at  the 
domicile  of  Its  owner.  In  the  state  of  New  Jersey.  Such  being  the  condition, 
it  would  seem  that  the  laws  of  the  state  of  New  Jersey  should  govern  in  re- 
spect to  the  validity  of  the  provisions  of  this  deed,  and  not  the  laws  of  the 
state  of  New  York;  and  it  is  conceded  that  under  no  circumstances  are  the 
provisions  of  the  deed  in  respect  to  the  accumulation  of  income  in  contraven- 
tion of  the  laws  of  the  state  of  New  Jersey.  The  judgment  appealed  from 
should  be  affirmed,  with  one  bill  of  costa. 

Dakiels,  J.    I  concur. 


Barnes  et  al.  v.  Blakb  et  at. 

(Supreme  Court,  Oeneral  Term,  First  DepartmeJit.    Jannary  IB,  1881.) 

Pabtition— Pabtiiis. 

Under  C!ode  Civil  Proo.  N.  Y.  i  1588,  which  provides  that  "ererj  person  having 
■n  undivided  share,  in  possession  or  otherwise,  in  the  property  as  tenant  in  fee, 
for  life,  by  the  curtesy,  or  for  years;  every  person  entitled  to  the  reversion,  re- 
mainder, or  inheritance  of  an  undivided  share,  after  the  determination  of  a  partio- 
nlar  estate  therein;  every  person  who,  by  any  contingenoy  contained  in  a  devise 
or  grant  or  otherwise,  is  or  may  become  entitled  to  a  beneficial  interest  in  an  un- 
di^ded  share  thereof ;  every  person  having  an  inchoate  right  of  dower  in  an  undi- 
vided share  inthe  property :  and  every  person  having  a  right  of  dower  in  the  prop- 
erty, or  any  part  thereof,  which  has  not  been  admeasured,— must  be  made  a  party 
to  an  action  for  partition, "  a  husband  should  not  be  joined,  as  tenant  by  the  curtesy 
initiate,  as  a  oo^efendant  with  his  wife,  a  tenant  in  common  with  others,  in  a  suit 
for  partition  of  the  common  property,  he  being  neither  expressly  nor  by  intend- 
ment imflnded  in  the  provision. 

FUUSIKO — ^DBMVRBIB — MiSJOISDSB  or  DEPENDiLKTS. 

As  Ck>de  Civil  Proc.  N.  Y.  i  i88,  providing  for  demurrers  to  complaints,  does  not 
■ntborixe  such  a  demurrer  for  a  misjoinder  of  defendants,  the  remedy  of  a  defend- 
ant improperly  made  a  party  is  by  answer  or  disclaimer,  not  hv  demurrer  on  the 
gnmnd  that  the  oomplauit  does  not  state  a  cause  of  action. 


Digitized  by 


Google 


78  raw  TOBK  BUPPLEUSHT,  Tol.  13.  QSap.CL 

Appeal  from  special  term.  New  York  county. 

Action  by  Alfred  C.  Barnes  and  others  against  Frederick  D.  Blake  and  otb> 
ers  fbr  partition.  Defendant  Frederick  D.  Blake  appeals  from  an  interlooop 
tory  judgment  OTerruUng  his  demurrer  to  the  complaint. 

Argued  before  Van  Brttnt,  P.  J.,  and  Bradt  and  DANtKLS,  JJ. 

C.  Bainbridge  Smith,  for  appellant.     Flamen  B.  Candler,  for  respondentSk 

Daniels,  J.  The  defendant  Frederick  D.  Blake  has  been  made  a  defend-^ 
ant  in  this  action,  which  is  for  the  partition  of  real  estate,  upon  the  allega- 
tion that  he  was  a  tenant  by  the  curtesy  initiate,  as  the  huaband  of  the  de- 
fendant Sarah  Frances  Blake,  who  is  one  of  the  tenants  in  common.  The 
demurrer  was  served  on  the  ground  that  the  compliiint  stated  no  cause  of 
action  against  him,  and  that  objection  seems  to  be  well  founded,  for  the  law 
has  not  authorized  nor  required  the  husband  to  be  made  a  party  to  an  action 
of  partition,  when  his  wife  may  be  interested  in  the  property  to  be  divided. 
Who  are  to  be  made  parties  has  been  declared  by  section  1538  of  the  Code  of 
Civil  Procedure.  That  section  does  provide  for  making  the  wife  a  party,  for 
the  reason  that  she  has  an  inchoate  right  of  dower.  That  is  an  existing  right, 
wblcli  may  develop  into  a  title,  and  surely  will  do  so  on  the  decease  of  tbe- 
fausband  leaving  his  wife  surviving  him,  unless  she  previonsly  released  bur 
interest  in  the  land.  But  with  the  husband  the  case  is  entirely  dtSerent, 
for  he  can  have  no  interest  or  right  until  the  decease  of  bis  wife,  and  only 
then  in  case  there  has  been  issue,  born  alive,  capable  of  inheriting  the  land. 
Her  conveyance,  or  divestment  of  title,  during  her  life,  will  prevent  the  es- 
tate  by  way  of  curtesy  from  ever  coming  into  existence.  3  Hev.  St.  (6th  Ed.)  p. 
159,  §  75 0t  geq.  And  it  is  doubtless  for  that  reason  tliat  the  husband,  by  this 
section,  has  not  been  permitted  to  be  made  a  party  until  he  shall  first  have 
become  a  tenant  by  the  curtesy.  If  it  had  been  intended  that  he  should  pre- 
viously be  brought  in  as  a  party,  the  section  would  have  so  declared,  as  it 
has  in  the  case  of  the  wife  having  an  inchoate  right  of  dower.  The  require- 
ment that  she  shall  be  a  party,  and  the  omission  of  it  in  the  ease  of  the  bQ»- 
band,  is  significant  evidence  of  the  intention  to  exclude  him  until  he  shall  be 
in  fact,  as  the  section  has  declared,  an  actual  tenant  by  the  curtesy.  This  con- 
struction is  not  only  supported  by  the  language  of  the  section,  but  it  is  fur- 
ther maintained  by  section  450  of  the  same  Code,  declaring  that  "it  is  not. 
necessary  or  proper  to  join  her  husband  with  her  as  a  party  in  any  action  or 
special  proceeding  affecting  her  separate  property."  These  secti<Kis  are  en- 
tirely harmonious,  and  require  the  husband  to  be  excluded  as  a  party.  The 
husband  in  this  case  is  not  a  person  who,  by  any  contingency  ccmteinad  in 
any  deviseor  grant  or  otherwise,  is  or  may  become  entitled  to  a  beneficial 
interest  in  an  undivided  interest  in  the  property;  for  by  no  devise,  grant,  or 
other  instrument  was  such  a  contingency  ever  created.  And  in  the  connec- 
tion in  which  the  words,  "or  otherwise,"  have  been  used,  that  is  the  construc- 
tion required  to  be  placed  upon  them.  Levna  v.  Smith,  9  N.  Y.  502,  .520. 
They  were  added  to  include  any  like  or  similar  source  of  a  contingent  inter- 
est, and  not  to  include  a  mere  possibility  that  the  husband  of  a  tenant  in  com- 
mon may  outlive  his  wife,  and,  after  issue  born  alive  of  the  marriage,  may 
finally  become  a  tenant  by  the  curtesy.  Tliis  construction  is  also  supported 
by  the  omission  specifically  to  provide  for  his  being  made  a  party,  when  the 
the  fact  was  within  the  legislative  contemplation  in  framing  the  section,  and 
his  presence  was  only  provided  for  as  a  party,  after  he  should  in  fact  become 
a  tenant  by  the  curtesy;  and  this  construction  was  adopted  in  Stapes  v. 
Brown,  14  Abb.  N.  C.  94;  and  to  the  like  eCFect  is  Trutteea  v.  Roth,  18  Wkly. 
Dig.  459.  But  the  fact  that  this  defendant  was  not  either  a  proper  or  neces- 
sary party  did  not  authorize  him  to  demur  to  the  complaint  on  the  ground 
taken  in  his  behalf,  for  it  did  very  clearly  state  a  cause  of  action  for  the  par- 
tition of  tliis  real  estate;  and  the  complaint,  therefore,  was  nut  liable  to  the 
objection  mentioned  in  the  demurrer.    It  ia  only  when  the  complaint  "does 
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not  state  facts  safficient  to  constitute  a  cause  of  action"  that  a  demurrer  in 
tbJs  form  can  be  sustained.  But  that  is  not  the  condition  of  this  complaint. 
It  does  state  a  cause  of  action  which  is  aufflcient  to  exolade  it  from  this  sub- 
dirision  of  section  488  of  the  Code  of  Civil  Procedure.  FottUa  r.  BoidkB, 
6  IT.  T.  Supp.  112.  The  only  class  of  cases  in  which  a  damurrer  has  been 
auihorized  by  section  488  of  the  Code  of  Civil  Procedure  for  an  excess  of  par- 
ties is  where  there  is  a  misjoinder  of  plaintiffs.  The  mi^oinder  of  defend- 
ants was  not  deemed  so  serious  a  defect  as  to  require  a  demarrer  for  its  re- 
dress. It  has  therefore  been  left,  hs  it  stood  under  the  former  system  of  prac- 
tice, to  be  corrected  by  answer,  by  way  of  disclaimer  where  the  party  lias  no 
interest  io  the  subject  of  the  action.  The  special  term  should  not  only  have 
overruled,  but  also  dismissed,  the  demurrer,  as  Improperly  served;  and  the 
order  should  be  so  modified,  and,  as  modified,  affirmed,  with  costs. 

Brady,  J.,  concurs. 

Yajt  Brunt,  P.  J.  I  concur  in  the  result  of  Mr.  Justice  DAmEu'  opin- 
ton  only.  It  seems  to  me  that,  as  the  learned  judge  has  thought  it  necessary 
to  discuss  so  elaborately  the  question  as  to  whether  the  husband  is  a  neces- 
aaiy  party,  it  is  apparent  that  he  was  a  proper  party,  as  in  a  partition  suit 
every  person  is  a  proper  party  who  may  have  even  only  a  colorable  claim. 


MUNROB  t).  TOVSET.   (NO.  1.) 

{Bwprtme  Court,  Oeneral  Term,  Pirtt  Department    Jannaxy  18, 18(0.) 

L  VoM  va  Puno — Riobts  or  Fublisesh — Ixfxnxcrrws. 

A  publisher  who  selects  a  nomdc  plume,  and  procures  an  author  to  write  under 
It,  acquires  a  property  therein  which  will  be  protected  by  injunotion  against  a  third 
party  pablishing  fiction  under  the  same  pseadonym. 
Il  Bake — What  Constitutes  iNninfoKMKMT. 

The  rlrhts  of  a  publisher  in  the  nnm  de  pliitne  "Old  Sleuth, "  are  infrioged  by 
pablicatfons  under  the  pseudonym  "Sleuth,"  or  "Young  Sleath,"  or  other*  in 
which  tbe  name  "Sleath "oonspioaously  figures. 
>.  Samm— TiinwES. 

In  such  case,  laches  cannot  be  impnted  to  the  plaintUt  in  the  assertion  of  his 
rights,  unless  he  knew  of  tiie  Infringement  and  acquiesced  In  it;  and  evea  then 
tbe  plaintiff  will  not  be  estopped  to  assert  his  rights,  anless  it  appears  that  the  de- 
fendant was  thereby  induced  to  make  outlays  and  expenditures  in  oontinuing  suoh 
pablications. 

Appeal  from  special  term.  New  York  county. 

Action  by  George  Munroe  against  Frank  Tousey,  to  restrain  the  defendant 
from  using  the  nomdfipZtime  "Sleuth"  in  the  publication  of  certain  works  of 
fiction.     There  was  a  judginent  for  plaintiff,  and  defendant  appeals. 

Argued  before  Brady  and  Daniels,  J  J. 

WtiUam  H.  Townley,  for  appellant.    Roger  Foster,  for  respondent. 

Brady.  J.  The  plaintiff  objects  to  the  defendant's  ose  of  tbe  word 
"Sleuth"  in  connection  with  the  publication  of  certain  works  of  fiction, 
claiming  that  it  was,  and  has  been  since  1872,  his  property,  and  was  employed 
by  him  in  connection  with  his  publication  of  numerous  works  of  Action,  and 
roost  profitably.  The  defendant,  while  impliedly  admitting  by  his  acts  that 
ownership,  challenges  the  plaintiff's  title.  He  assumes  that,  by  the  proofs, 
it  is  established  that  a  writer  of  fiction  named  Halspy  owned  the  pseudonym 
"Old  Sleuth,"  and  from  that  erroneous  view  of  the  effect  of  them  builds  up 
theories  that  cannot  be  sustained.  The  proofs  show  that  the  nom  deplume 
mentioned  was  selected  by  the  plaintiff,  under  which  Halsey  should  write  for 
him,  and  be  created  it  for  that  purpose,  and  whatever  limited  interest  Halsey 
had  sprung  from  his  use  of  the  name  uuder  these  circumstances.    His  em- 
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plojment  began,  certainly,  whi-n  he  wrote  under  the  pseudonym  of  "Tony 
Pastor,"  in  1873,  and  continued  down  to  the  present  time,  some  of  his  stories 
having  been  republislied  in  the  "Fireside  Companion,"  "Old  Sleuth  Library," 
and  "Seaside  Library"  serials,  owned  and  issued  by  the  plaintiff.  The  de- 
fendant's counsel,  argtiendo,  says  the  plaintiff  failing  to  prove  the  agreement 
did  not  put  Halsey  upon  the  stand  as  a  witness  to  remove  any  doubt  on  that 
subject,  and  he  invokes  the  omission  as  prejudicial  to  the  plaintiff's  case. 
The  fallacy  of  tliis,  aside  from  the  error  in  asserting  that  there  was  no  proof 
of  ownership,  is  ap)>arent  when  the  fact  is  arrayed  that  it  was  the  plaintiff, 
and  not  Halsey,  who  created  the  vom  de  plume,  and  who  required  Halsey  to 
use  it  in  preparing  the  works  of  fiction  which  the  plaintiff  meant  to  employ 
in  his  business.  And,  again,  if  Halsey  could  prove  his  ownership  of  the 
pseudonym,  why  did  not  the  defendant  call  him  to  disprove  the  plaintiff's  al- 
leged title?  It  is  true  that,  in  an  action  brought  by  him  against  a  person 
other  than  the  plaintiff,  Halsey  succeeded  in  preventing  the  use  of  the  name, 
but  the  judgment  rendered  in  that  action  was  in  no  respect  res  adjudieata  ot 
the  plaintiff's  claim.  Aside  from  tiiat  the  author,  Halsey,  had  a  distinct  in- 
terest in  preventing  another  from  using  a  name  under  which  he  was  writing, 
and  establishing  a  reputation  which  would  be  recognized,  although  the  plain- 
tiff herein  in  fact  owned  it.  His  agreement  to  produce  the  fictions  for  the 
plaintiff  involved  and  necessitated  the  use  of  it,  and  it  was  to  him,  therefore, 
a  valuable  right  which  no  one  else  possessed,  for  aught  that  appears  on  the 
record.  However  this  may  be,  the  plaintiff'sownersbipof  it  wasnot  success- 
fully combated,  and  when  the  defendant's  use  of  it  was  complained  of  he 
at  once  promised  the  plaintiff  to  desist,  and  did  so  for  a  time  at  least.  The 
case  seems  to  present  a  familiar  phase  of  piracy,  in  the  pursuit  of  gain, — a 
willingness  to  appropriate  what  has  been  made  valuable  by  the  forethought 
of  another,  and  enjoy  thus  all  the  benefit  that  might  be  derived  from  his 
shrewdness,  ingenuity,  or  capacity.  The  fact  that  Halsey,  assuming  it  to 
have  been  so  proved,  wrote  stories  under  the  name  mentioned  for  others  than 
the  plaintiff  does  not  in  any  way  affect  the  issue,  even  if  the  plaintiff  con- 
sented to  it  or  did  not  object.  He  did  object,  and  does,  to  the  defendant's 
use  of  the  pseudonym,  and  asserts  his  ownership.  The  defendant,  therefore, 
has  no  standing  upon  the  proposition  that  the  evidence  does  not  show  the 
plaintiff's  ownership  of  the  nom  de  plume  in  question.  The  learned  justice 
in  the  court  below  so  found,  and  the  review  of  this  conclusion  furnishes  no 
ground  for  disturbing  it.  This  result  applies  to  all  the  ptibli'-ations  men- 
tioned in  the  findings,  inasmuch  as  the  word  "Sleuth"  has  been  employed  in 
all,  although  in  some  more  conspicuously  than  others.  It  matters  not  wiiether 
the  sobriquet  be  "Old  Sleuth"  or  "Young  Sleuth;"  the  designation  adopted  by 
the  plaintiff  of  the  word  "Sleuth"  made  it  his  property,  and  it  was  improp- 
erly used  by  the  defendant,  therefore. 

Tlie  defendant  can  gain  nothing  from  the  supposed  laches  of  the  plaintiff 
in  asserting  his  rights.  It  appears  that,  in  1883,  the  plaintiff  was  informed 
that  the  defendant  had  ceased  to  imitate  his  titles,  and  that  shortly  after  that 
time  his  establishment  was  destroyed  by  fire,  an  event  soon  after  followed  by 
the  defendant's  insolvency.  The  plaintiff  was  not  bound  to  be  constantly  on 
the  qui  vice,  searching  alter  the  defendant's  illegal  acts.  The  doctrine  of 
lachis  would  not  apply,  unless  the  plaintiff  knew  of  the  infringement  and 
acquiesced  in  it,  {Sawyer  y.  Kellogg,  9  Ted.  Uep.  601,  602;)  and  there  is  no 
proof  of  these  elements  in  the  record.  The  defendant  was  not  induced  in 
any  way  by  the  plaintiff  to  make  any  expenditures,  or  to  continue  the  pub- 
lications which  he  made.  At  least  he  was  only  passive,  and  failed  to  ob- 
ject to  the  defendant's  doing  what  he  did.  Rubber  Co.  v.  Rothen/,  107  N.  Y. 
310,  315,  316.14  N.  £.  Rep.  269.  Where  the  statute  of  limitations  has  not 
run,  and  there  is  no  estoppel  or  acquiescence,  a  court  of  equity  will  not  deny 
relief  on  the  ground  of  laches.    Piatt  v.  Flatt,  58  N.  Y.  646. 
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The  defendant  made  an  assignment  on  the  14th  March,  1885,  and  it  is 
claimed  that  aince  then  he  has  had  no  interest  in  the  bueinesa;  but  it  appears 
that  he  was  emplojed  to  superintend  it,  and  did  so,  receiving  a  aalary  of  S5.000 
for  his  services.  It  is  claimed  also,  in  furtherance  of  this  proposition,  that  his 
assignee,  Stillman  B.  Walker,  had  the  legal  title  to  the  property  since  the 
time  of  his  assignment,  including  the  nom  de plume  ani  titles  that  have  l)een 
osed,  bat  it  appears  that  the  publicHtions  complained  of  were  embraced  in  his 
asiignment,  and  that  the  business  has  been  continued  under  the  defendant's 
lapervision,  he  determining  what  publications  should  be  made.  The  profits 
were  devoted  to  the  payment  of  his  compensation,  and  to  the  diminution  of 
his  indebtedness,  and  thus  be  received  all  the  benefit  of  their  use,  either  di- 
rectly or  indirectly.  He  enabled  the  assignee  to  employ  the  objectionable  pub- 
lications by  assigning  them,  and,  as  it  appears,  for  his  own  advantage.  He 
mnst  take  the  conseqnences.  He  Is  the  chief  wrong-doer.  Besides,  it  has 
been  held  that,  in  torts  of  misfeasance  like  the  violation  of  a  trade-mark, 
agents  and  servants  are  personally  liable  to  the  injured  party.  Estes  v. 
Worthington,  SO  Fed.  Bep.  465;  see  Phelps  v.  Wait,  30  N.  Y.  78.  Here  the 
defendant,  as  agent,  was  subordinated,  as  such,  by  his  own  act  of  assignment. 
No  reason  appears  for  interfering  with  the  judgment,  and  it  should  be 
affirmed  with  costs. 


MUNSOB  V.  TOUSEY.  {S(o.  2.) 
(Supreme  Court,  Oeneral  Term,  first  Department.    Jannary  18, 1891.) 

TO  Cons— KniffiPuoiTT  of  Suits. 
FlalntlS  brongbt  two  actions  to  restrain  defendant  from  using  a  certain  nom  de 
phtme  In  different  publications,  all  of  which  might  have  been  embraced  in  one  ac- 
tion; and  evidence  taken  in  the  first  action  was  used,  also,  in  the  second.  Held 
that,  on  judgment  for  plaintifi  in  both  actions,  no  costs  should  be  awarded  in  the 
second  action  to  plainuff  as  against  defendant. 

Appeal  from  special  term.  New  York  county. 

Action  by  Q«>rge  Miinroe  against  Frank  Tonsey.  The  questions  involved 
and  judgment  rendered  in  this  case  are  the  same  as  those  in  the  one  im> 
mediately  preceding  between  the  same  parties. 

Argued  before  Van  Bbuint,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

WUliam  H.  Toumley,  for  appellant.    Roger  Foster,  for  respondent. 

Bkadt.  J.  The  disposition  of  this  appeal  is  controlled  by  the  judgment 
pronounced  in  action  No.  1,  between  the  parties  hereto,  and  herewitli  de- 
cided The  questions  involved  are  kindred,  and  the  evidence  as  well,  the 
only  suggestion  requiring  consideration  being  whether  the  defendant  should 
be  required  to  pay  the  costs  which  were  awarded  against  him.  There  is 
no  doal>t  that  the  publications  complained  of  here  could  have  been  em- 
Inaced  in  action  No.  1  between  the  parties,  and  already  alluded  to.  Both 
actions  are  on  the  equity  side,  and  the  costs  therefore  discretionary.  There 
appears  not  upon  the  record  any  reason  why  the  two  causes  should  not  have 
been  joined  in  the  other  action,  and  for  this  reason  the  costs  should  not 
have  been  awarded  to  the  plaintifr.  At  law  each  publication  was  a  cause 
of  action,  doubtless,  but  if  prosecuted  even  in  that  mode  the  separate  actions 
might  nevertheless  be  consolidated;  but  this  method  of  procedure  in  equity  is 
not  indispensable  as  to  the  question  of  costs  in  regard  to  which  the  the  plain- 
tiff takes  the  peril  of  facts  and  circumstances  affecting  it.  It  appears,  and  it 
has  some  bearing  on  the  subject,  that  some  evidence  relating  to  this  action 
was  taken  in  the  other,  and  thus  to  some  extent  at  least  they  proceeded  part 
passu  together.  A  multiplicity  of  actions  is  not  favored  in  equity,  and,  if 
indulged  in,  that  circumstance  must  have  an  important  influence  upon  the  al- 
lowance or  disallowance  of  costs  as  a  matter  of  discretion.  This  action  being 
v.l3N.Y.8.no.l— 6 
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oue  which  waa  not  required  to  redress  the  plaintiff's  wrongs,  and  therefore 
uaneceasary,  the  plaintiff  should  have  been  compelled  to  pay  his  own  costs. 
It  waa.  under  the  oireumstances,  sufficient  punishment  to  him  to  oblige  the 
defendant  to  pay  his  own  coati,  in  addition  to  the  costs  Id  the  other  action. 
The  judgment  should  therefore  be  modlQed  by  reversing  it  aa  to  costs  awarded 
against  the  defendant,  and  affirmed  as  to  the  balance,  without  costs  to  either 
party.    Ordered  accordingly.    AM  concur* 


MoDONAU)  t).  CONVIS. 
(Supnme  Cowrt,  Gi<n«ral  Ttrm,  Fint  Departmtnh    Jaajutj  16,  IWl.) 

AKtUT  IK  CtrtL  CASX^<A»IbATIV. 

The  affidavit  on  which  an  order  cS  arrest  was  granted  allMad  fraoduleat  rapre- 
•entationa  b;  defendant  that  an  association  bad  been  dul;  Inoonmraied,  whereby 
plaintiff  was  induced  to  expend  money,  time,  and  labor  in  aid  of  its  organisation, 
and  in  tbe  ooiiduot  of  Its  business,  whan,  in  fact,  the  secretary  of  state  had  rafnted 
to  file  the  certificate  of  iacorporation ;  but  it  appeared  that  the  actios  waa  brought 
to  raooTar  tor  moneys  expended  before,  as  weU  as  after,  tha  time  of  the  alleged  in- 
corporation. Beld  that,  as  defendant  was  not  liable  to  arrest  In  respect  of  money 
expended  before  any  frandnlent  representation  by  him  was  alleged,  the  order  ot 
arrest  must  be  vacated. 

Appeal  from  special  term,  New  York  county. 

Action  by  Joseph  H.  McDonald  against  Charles  E.  Convls.  Defendant 
appeals  from  an  order  denying  a  motion  to  vacate  an  order  of  arrest. 

Argued  before  Tak  BRtmT,  P.  J.,  and  Bbadt  and  Daniku,  JJ. 

Wolff  &  Hodge,  {Robert  Setoell,  of  counael,)  for  appellant.  lenMt  O. 
Foley,  for  respondent. 

Bbaov,  3.  The  grcund  upon  which  the  defendant  claims  that  this  order 
of  arrest  should  be  vacated  is  that  a  cause  of  action  Is  contained  in  tbe  com- 
plaint not  subjecting  the  defendant  to  arreat.  The  affidavit  which  Is  sap- 
posed  to  contain  the  evidence  upon  which  the  plaintiff  claims  the  right  to 
arrest  contains  allegations  in  respect  to  representations  made  by  the  defend- 
ant relating  to  tbe  proposed  organization  of  the  company,  and  the  advance  ot 
money  to  aid  In  that  organiEation.  It  also  contains  allegations  that  Convis 
procured  the  certificate  of  association  to  be  executed,  which  he  undertook  to 
have  filed,  and  to  have  said  association  duly  incorporated  according  to  law; 
that  Convis  reported  to  the  plaintiff  that  the  association  had  been  incorpo- 
rated, and  that  thereupon  a  meeting  of  the  diiectois  was  held,  and  that  plain- 
tiff permitted  himself  to  be  elected  president  and  treasurer  of  the  association; 
that  business  was  begun  and  for  nearly  a  year  was  conducted  by  tbe  associa- 
tion as  though  it  was  incorporated,  the  plaintiff  in  the  mean  time  having  ad- 
vanced, paid,  and  laid  out  sundry  suras  of  money  in  the  conduct  of  tbe  busi- 
ness. Tbe  plaintiff  then  deposed  that  the  alleged  corporation  bad  never  been 
incorporated,  because  the  secretary  of  state  refused  to  file  the  certificate,  and 
that  the  plaintiff  was  compelleU  immediately  to  stop  all  business,  and  close 
up  the  said  association,  whereby  the  plaintiff  suffered  pecuniary  loss  to  a 
large  amount,  besides  loss  of  time,  labor,  and  good  name  and  credit  aa  a  man 
of  business.  The  affidavit  further  states  that  the  defendant  falsely  and  fraud- 
ulently, and  with  intent  to  deceive  and  defraud,  stated  that  said  oorpora- 
tion  was  incorporated,  when  in  truth  and  in  fact  it  was  not,  and  be  knew 
that  it  was  not,  and  that  by  reason  of  his  false  statements  the  plaintiff  waa 
lad  and  induced  to  spend  the  money  aforesaid,  to  give  his  time  and  labor, 
audf  worse  than  all  this,  to  lend  his  name  for  so  long  a  time  to  an  illegal 
eatacprise.  It  is  clear  that,  as  to  the  moneys  expended  prior  to  the  time  of 
tbe  alleged  organization,  the  plaintiff  has  no  cause  of  action  against  Convis 
for  fraud  and  deceit,  as  there  is  nothing  contained  in  the  affidavit  tending  to 
show  that  at  that  time  the  defendant  had  been  guiltiy  of  any  fraudulent  rep- 
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Ksentations.  It  therefore  appears  that  this  action  is  brought  to  recover 
taaaeya  for  which  the  defendant  coald  not  be  arrested,  even  if  be  might  be 
arrested  for  the  fraudulent  representations  In  respect  to  the  alleged  incorpo- 
raUon  of  the  association  above  mentioned.  Such  being  the  case,  the  order  of 
vrest  most  fall,  because  the  complaint  contains  claims  aa  to  which  the  de- 
fendant cannot  be  arrested.  The  order  should  be  reversed,  with  910  costs 
and  disbursements,  and  the  order  of  arrest  vacated.    All  concur. 


In  re  Di  Cablo  et  aU 
ISupreme  Court,  Oeneral  Term,  IHrst  Department,    Jamurj  10, 1881.) 

BaniAo  Asnta  Award— J'TnasDionoir. 

The  ooart  oaniiot  aoqiiire  Jarisdletton  to  Mit  a^de  an  award  made  in  exeouUon  ot 
am  agreement  between  partlra,  and  not  in  pursuance  of  a  submission,  under  Code 
Civil  Proo.  N.  Y.  U  2360, 2374,  otherwise  than  bv  action ;  and  an  order  denying  a 
motion  to  vacate  snob  award  will  be  reversed,  and  the  motion  dismisMd. 

Appeal  from  special  term.  New  York  county. 

Motion  by  Filippo  di  Oarlo  to  vacate  an  award  made  by  arbitrators  in  por- 
Buanceof  a  submission,  inter  partes,  of  certidn  matters  in  controversy  be- 
tween the  said  Filippu  di  Carlo  and  the  Williamsburgh  City  Fire  Insurance 
Company.     The  motion  was  denied,  and  the  said  Filippo  di  Carlo  appeals. 

Argued  before  Van  Bbunx,  F.  J.,  and  BBAi>T  and  Daniels,  JJ. 

Jtobert  W.  Todd,  for  appellaot.    Osbom  E,  Bright,  for  respondent. 

Tait  Bbdnt,  p.  J.  We  do  not  see  bow  the  court  can  acquire  jurisdiction 
to  set  aside  tbis  award  upon  motion.  It  is  not  the  result  of  an  arbitration 
under  the  Code,  and  therefore  the  provisions  of  the  Code  were  not  applicable 
to  It;  and  it  is  only  where  it  Is  expressly  provided  by  statote  that  the  court 
may  acquire  jurisdiction  by  motion  that  it  can  acquire  jurisdiction  otherwise 
than  by  action.  This  arbitration  not  being  a  statutory  arbitration  which  could 
possibly  result  in  a  judgment,  as  already  suggested,  the  provisions  of  the  Code 
as  to  motions  in  respect  to  the  award  do  not  ^)ply;  and,  if  any  injustice  has 
been  suffered  upon  the  part  of  the  moving  party,  such  injustice  must  be  re- 
dressed by  action.  This  objection,  however,  it  does  not  appear  was  taken  in 
the  court  below,  and  therefore  we  think  that  the  order  ^pealed  from  should 
be  reversed,  without  costs,  and  the  motion  dismissed.    Ail  concur. 


In  re  Lorillard  et  al. 
{Suprems  Court,  Oefieral  Term,  First  Department.    January  18, 1801.} 
.  ComrmmoaAL  Law— Titli  ov  Aots. 

Const  N.  Y.  art.  8,  {  17,  provides  that  no  act  shall  be  passed  providing  that  any 
existing  law  shall  be  made  a  part  of  said  act,  or  which  snail  enact  that  any  exist- 
ing law,  or  any  part  tliereof ,  shall  be  appUoabla,  except  I7  inaertliw  it  in  such  aot. 
Laws  N.  Y.  IBM,  &  840, 1 2,  providing  a  means  whereby  the  city  of  New  Yorkmight 
aeonire  title  to  real  estate  for  certain  purposes,  declares  that  <*  such  prooeQdings  shall 
be  nad  upon  the  said  application  *  *  ^  as  are  provided  for  the  aoqaisHion  of 
real  estate  by  chapter  490  of  the  Laws  of  188S,  and  with  the  lilM  effect,  and  ail  pay- 
ments for  the  real  estate  so  acquired,  and  for  tlie  oliarges  and  expenses  of  aoquinng 
the  same,  sliall  be  made  in  the  maonar  in  which  such  payments  are  to  be  made,  aod 
out  of  the  moneys  therefor  to  he  raised,  as  provided  In  said  last-mentioned  act.  * 
Held,  tbat  tikis  was  not  substantially  in  conffiot  vrith  the  restriction  of  the  oonstl- 
tutioiL 
Jbomnra  Domaiif— Paoaamma— Apfuoatioh  sz  Citt. 

Under  the  provision  of  the  New  York  <d^  consolidation  acL  (Laws  N.  Y.  1883, 
Ck  410, 1  315,)  that  "the  law  department  shall  have  charge  and  conduct  of  all  the 
law  bnsiness  of  the  city  and  Its  departments,  and  of  aU  law  bnsiness  in  which 
the  city  of  New  Yoik  shall  he  interested, "  an  application  by  the  city  to  acquire  title 
to  real  estate  for  pabilo  purposes  must  be  made  l^and  tnrough  tlia  oorporatlOB 
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Appeal  from  special  term,  New  York  county. 

Petition  by  Jacob  Lorillard  and  others,  commissioners  of  the  Harlem  bridge, 
for  and  on  behalf  of  the  mayor,  etc.,  of  the  city  of  Now  York,  to  acquire  cer- 
tain lands  for  the  purposes  of  said  city,  under  chapter  249  of  the  Laws  of  1890. 
The  application  by  the  petitioners  for  the  appointment  of  commissioners  was 
resisted  by  the  city.  An  order  was  made  appointing  them  in  accordance  with 
the  prayer  of  the  pt'titioners,  and  from  that  order  the  city  appeals. 

Argued  before  Van  Bbunt,  P.  J.,  and  Brady  and  Daniijxs,  JJ. 
.    David  J.  Dean,  for  appellant.    James  G.  Carter,  A.  B.  Johnson,  and  H, 
D.  Hutchkiss,  for  respondents. 

Daniels,  J.  The  first  important  objection  taken  to  the  legality  of  the  pro- 
ceedings which  resulted  in  the  appointment  of  the  commissioners  of  appraise- 
ment, is  that  section  2  of  chapter  249  of  the  Laws  of  1890,  so  far  as  it  has 
prescribed  the  mode  of  proceeding  to  be  taken  and  followed  in  obtai  ning  ti  tie  to 
these  lands,  is  a  violation  of  and  in  conflict  with  section  17  of  article  3  of  the 
constitution  of  this  state.  This  section  went  into  effect  on  the  Ist  of  January, 
1875,  and  has  since  formed  a  part  of  the  constitution  of  this  state.  It  has  de- 
clared that  "no  act  shall  be  passed  whicti  shall  provide  tiiat  any  existing  law, 
or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said  act,  or  which  shall 
enact  that  any  existing  law.  or  any  part  thereof,  shall  be  applicable,  except  by 
insetting  it  in  such  act."  And  the  position  taken  upon  it,  in  support  of  the 
appeal,  is  that  the  direction  declaring  that  such  proceedings  shall  be  bad  u|H>n 
the  said  application,  except  that  the  same  shall  be  in  the  first  judicial  district, 
as  are  provided  for  the  acquisition  of  real  estate  by  chapter  490  of  the  Laws 
of  1883,  and  with  like  effect;  and  all  payment  for  the  real  estate  so  acquired, 
and  for  the  charges  and  expenses  of  acquiring  the  same,  shall  be  made  in  the 
manner  in  which  such  payments  are  to  be  made,  and  out  of  moneys  therefor 
to  be  raised,  as  provided  in  the  said  last-mentioned  act,  is  in  conflict  with  this 
part  of  the  constitution.  The  act  in  this  manner  referred  to  was  enacted  to 
provide  new  reservoirs,  dams,  and  a  new  aqueduct,  to  supply  the  city  of  Kew 
York  with  an  increased  amount  of  water;  and  by  sections  6  to  and  including 
22  of  that  act,  the  proceedings  were  prescribed  which  should  be  followed  to 
acquire  title  to,  and  make  compensation  for,  the  lands  required  for  the  work 
thereby  authorized;  and  all  that  was  designed  by  this  part  of  section  2  of 
the  act  of  1890,  was  that  the  same  proceedings  should  be  taken  and  fol- 
lowed, and  the  compensation  in  like  manner  provided  and  made,  to  acquire 
the  title  to  the  lands  to  be  obtained  by  these  commissioners.  There  are  eight 
parcels  of  these  lands,  and  the  commissioners'  right  to  acquire  title  to  them 
has  only  been  denied  in  case  this  section  of  the  act  of  1890  is  in  conflict  with 
section  17  of  article  8  of  the  constitution  of  the  state,  and  if  the  proceedings 
to  obtain  that  title  have  been  regularly  instituted.  Since  this  section  was 
made  a  part  of  the  constitution  of  the  state  very  similar  acts  have  from  time 
to  time  been  enacted  by  the  legislature;  and  where  they  have  not  been  silently 
acquiesced  in,  this  form  of  legislation  has  been  maintained  by  the  courts. 
The  facts  that  this  exercise  of  legislative  power  has  been  so  generally  uncon- 
tested, with  its  frequent  repetition,  are  circumstances  indicating  the  correct- 
ness of  the  conclusion  that  there  is  no  such  conflict  between  this  form  of  leg- 
islation and  the  constitution  as  will  require  this  law  to  be  condemned;  for 
the  existence  of  this  legislative  practice,  assented  to  as  it  practically  has  been 
on  the  part  of  the  public  for  a  series  of  years,  is  an  indication  of  the  general 
conviction  that  it  does  not  Infringe  upon  this  restraint  of  the  constitution. 
People  v.  Dayton,  66  N.  Y.  367, 377,  378. 

To  invalidate  an  act  of  the  legislature  because  It  transcends  the  restraint  of 
the  constitution,  a  conflict  between  them  must  be  clearly  found  to  exist. 
"Every  presumption  is  in  favor  of  the  validity  of  legislative  acts,  and  they 
arc  to  be  upheld  unless  there  is  a  substantial  departure  from  the  organic  la w. " 


Digitized  by 


Google 


Slip.Ct.3  IN   BE    LORILLARD.  85 

PtiopU  T.  Briggs,  50  N.  Y.  558,  563.  And  it  has  been  added  that  "proper 
respect  for  a  co-ordinate  branch  of  the  government  requires  the  courts  of  the 
United  States  to  give  effect  to  the  presumption  that  congress  will  pass  no  act 
not  within  its  constitulional  power.  This  presumption  shouid  prevaii  unless 
the  lack  of  constitutional  authority  to  pass  an  act  in  question  is  clearly  dem- 
onstrated." 17. -8.  V.  ffa»ri»,  106  U.  S.  629.  633,  1  Sup.  Ct.  Eep.  601.  That 
the  legislature  violated  this  restraint  of  the  constitution  in  the  enactment  of 
so  much  of  the  act  of  1890  as  has  now  been  drawn  in  question  has  certainly 
not  been  exhibited  with  this  degree  of  clearness;  for  it  has  neither  been  pro- 
Tided  in  this  part  of  the  act  that  so  much  of  the  law  of  1888  shall  be  made  a 
part  of  it,  nor  has  it  been  enacted  that  any  part  of  that  act  shall  be  applicable 
to  it;  but  all  that  has  been  provided  for  is  that  the  proceedings  for  the  acqui* 
sition  of  the  title  to  the  lands  required  for  public  use.  by  the  act  of  1^83,  and 
for  the  compensation  to  be  made  to  the  owners,  shall  be  followed  in  acquiring 
the  lands  now  proceeded  against.  The  authority  to  acquire  the  title  is  wholly 
provided  by  the  act  of  1890;  and  it  is  only  to  indicate  the  course  of  proceed- 
ing to  be  followed  to  obtain  that  title  that  this  reference  is  made  to  the  act  of 
VxH.  In  all  respects  the  authority  of  the  commissioners  has  been  creuvted 
and  provided  by  the  act  of  1890,  but  it  is  to  be  carried  into  effect  through  the 
course  of  proceeding  otherwise  provided  for  by  the  other  act.  The  latter  act 
regulated  the  practice,  while  the  act  of  1890  created  the  authority  to  proceed 
under  that  practice;  and  that  this  form  of  legislation  was  not  in  violation  of, 
or  in  conflict  with,  this  part  of  the  constitution  was  held  in  People  v.  Banks, 
67  N.  Y.  568.  It  is  true  that  the  similar  reference  contained  in  the  act  then 
before  the  court  was  to  a  general  law  of  the  state,  while  here  it  is  to  a  local 
act.  But  that  difference  will  justify  no  distinction  in  the  application  of  the 
principle.  Sustaining  this  reference  to  a  general  law  will  equally  require  it 
to  be  maintained  when  the  reference  is  mule  to  a  local  law.  No  reasonable 
distinction  can  be  made  between  the  cases.  And  that  was  virtually  assumed 
In  the  decision  of  the  case  last  mentioned.  For  it  was  then  said  that  "there 
is  no  evil  of  this  or  any  nature  to  be  apprehended  by  the  mere  reference  to 
other  acts  and  statutes,  for  the  forms  of  process  and  procedure,  for  giving 
effect  to  a  statute  otherwise  perfect  and  complete."  Id.  576.  And  in  decid- 
ing Wdls  V.  City  of  Buffalo,  14  Hun,  438,  440,  the  principle  was  sustained 
in  its  application  to  a  direction  for  compliance  with  another  local  act;  and 
the  cases  of  Union  Ferry  Co.,  98  N.  Y.  139,  and  People  v.  aquire,  107  N.  Y. 
598,  14  K.  £.  Rep.  820,  have  in  no  respect  abridged  this  application  of  the 
principle.  In  the  enactment  of  the  law  of  1890  the  act  of  1883  was  clearly 
within  the  knowledge  and  understanding  of  the  legislature.  The  reference 
to  the  latter  in  the  former  is  complete,  exhibiting  a  perfect  comprehension  of 
what  was  intended  to  be  accomplished.  The  two  acts  form  an  intelligible 
system,  by  which  the  authority  provided  solely  by  the  act  of  1890  can  be  reg- 
ularly carried  into  effect.  Both  upon  principle,  as  well  as  authority,  there  can 
be  found  no  conflict  between  the  act  of  1890  and  this  section  of  the  constitu- 
tion of  the  state.  And  the  court  did,  accordingly,  possess  the  authority  to 
appoint  commissioners  of  appraisement  to  obtain  this  title. 

But  while  the  commissioners  in  charge  of  the  work  of  providing  the  Wash- 
ington bridge  were  authorized  by  section  2  of  chapter  249  of  the  Laws  of 
1890  to  apply  for  the  appointment  of  three  disinterested  persons  aa  commis- 
sioners of  appraisal,  the  manner  in  which  that  application  could  regularly  be 
made  was  not  prescribed  nor  deflned  by  it.  The  power  alone  was  given  to 
tbetn  by  this  act,  without  indicating  in  any  manner  the  practice  to  be  fol- 
lowed in  its  enforcement  That,  therefore,  may  be  properly  ascertained  by 
consulting  so  much  of  chapter  410  of  the  Laws  of  1882  as  has  provided  for 
the  transaction  of  the  legal  business  of  the  city.  This  was  business  of  that 
description,  for  the  land  to  be  obtained  was  for  the  city,  and  to  be  paid  for 
by  it.     When  obtained,  the  title  to  it  was  to  be  vested  in  the  city,  and  held 
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In  trost  by  it  tor  the  benefit  of  the  public.  By  section  215  of  this  act  tba  law 
department  of  the  city  has  been  given  "the  charge  and  conduct  of  all  lair 
bnsiness  of  the  corporation  and  its  departments,  and  of  all  law  bnsiness  in 
which  the  city  of  ^ew  York  shall  be  interested, "  except  as  otherwise  might  be 
provided.  There  was  no  provision  of  law  excepting  ttiis  proceeding  from  this 
very  general  provision,  and  it  should  be  so  construed  as  to  include  it  in  fact, 
as  it  do<?s  in  its  terms.  Tliis  was  not  merely  a  formal  enactment,  for  the  in- 
terests of  the  city,  aud  the  avoidance  of  confusion,  and  the  prevention  of 
abuses  were  intended  to  be  secured  by  it.  If  commissioners  in  one  case  could 
withdraw  the  conduct  of  their  legal  proceedings  from  the  law  department, 
there  would  be  nothing  to  prevent  tlie  same  from  being  done  in  all  other  in- 
stances, and  endless  confusion  would  be  the  result.  The  power  has  also  been 
specially  deputed  to  that  department  to  guard  the  interests  of  the  city.  It  is 
expected  to  act  Jnstly  and  impartially,  and  tliat  it  will  avoid  all  extraneous 
influences  which  might  affect  an  individual  not  subject  to  the  same  responsi- 
bilities. Its  dnty  is  to  see  to  it  that  the  city  shall  not  be  obliged  to  pay  mora 
than  a  fair  equivalent  for  what  it  is  to  obtain,  and  at  tlie  same  time  to  avoid 
injustice  to  the  party  whose  property  may  be  acquired;  and  there  is  great  and 
manifest  fitness  in  confiding  the  control  of  all  these  proceedings  to  that  de- 
partment of  the  city  government.  The  objection  that  this  proceeding  was  not 
instituted  and  carried  on  before  the  court  by  the  corporation  counsel  is  not 
formal,  but  substantial.  It  vitally  affects  the  rights  of  the  city  whose  inhab- 
itants, by  way  of  taxation,  must  finally  pay  the  price  awarded  for  the  prop- 
erty. And  the  omission  of  the  counsel,  if  it  was  in  fact  omitted,  to  present 
this  objection  when  the  application  was  beard  was  no  waiver  of  It.  llis  duty 
was  not  to  waive  or  surrender  it,  but  to  insist  upon  its  observance.  Bnt  if 
be  tailed  from  Inadvertence  to  make  the  objection,  the  pnblic  interests  can- 
not be  permitted  to  suffer  on  account  of  that  fact.  For  the  Liw  is  mandatoiy 
that  the  law  department  shall  have  the  charge  of  the  legal  business  of  the 
city,  and  it  is  equally  the  duty  of  this  court  to  observe  and  maintain  that 
mandate.  That  can  be  not  otherwise  now  done  than  by  vacating  this  order, 
and  requiring  the  commissioners  to  make  their  application  and  conduct  their 
proceedings  to  obtain  the  title  to  this  land  through  the  intervention  of  the 
law  department  of  the  city.  The  order  should  therefore  be  reversed,  and  the 
motion  denied,  without  prejudice  to  a  renewal  of  the  application,  by  the  coun- 
sel of  the  city.    All  concur. 


Gbat  «.  OxsABD  Bbothbbs  Co.  •(  al. 

(Supreme  Court,  Oeneral  Term,  First  Department.    Jannary  IS,  1801.) 

Bnoiric  Pbbtobxasci! — ^Iixeoal  Coubination — 8uoak  TRXtST. 

The  North  Biver  Sugfar  Refining  Company  entered  into  an  Illegal  oombtnstion 
with  other  sufcar  majtufactarers,  to  control  the  sale  of  bukbt  in  the  United  States. 
The  several  parties  to  this  combination  executed  an  agreement  avonK  themselves 
which  proTlded,  among  other  things,  that  the  capital  stock  of  each  corporation  be- 
coming a  party  thereto  should  be  transferred  to  a  board  of  trustees,  and  in  lieu 
thereof  the  subeeribing  parties  shonld  receive  oertiflcates  of  stock  in  the  oomblna- 
tion  in  proportion  to  the  value  of  the  stock  surrendered ;  and  that  the  profits  of  each 
corporation  shonld  be  paid  over  to  the  trustees,  to  be  distributed  as  dividends  on 
the  caintal  stock.  After  the  execution  of  this  agreement,  the  North  River  Sugar 
Refining  Company  sold  and  delivered  all  of  its  capital  stock  to  third  partieB,  who 
surrendered  the  same  to  the  trusteee,  and  received  oertifloates  in  Usn  thereof. 
Thereafter  the  Sorth  River  Sugar  Refining  Company  was  dissolved,  and  its  fran- 
chises forfeited  by  law,  ou  account  of  its  having  become  a  party  to  an  Illegal  com- 
bination, and  plaintiff  was  appointed  a  receiver,  and  brought  suit,  alleging  a  part- 
nerahip  between  the  parties  to  said  oombinatjOQ  and  an  accruing  of  profits,  aeeking 
to  recover  tlis  ratable  share  of  bis  defunct  corporation  therein.  Held  that,  as  it 
appears  from  plain tUTs  own  showing  that  he  can  have  a  reoovery  in  his  action  only 
\^  the  enforcement  of  an  illegal  contract  in  his  behalf,  a  demurrer  to  his  complaint 
will  be  snstateed.    Affirming  11  N.  Y.  Bupp.  118. 

Appeal  from  special  term,  New  York  county. 
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AcUoa  by  Hemy  Gray,  u  raeeiver  of  the  Nortb  Birer  Sugar  Be&ning 
Company,  against  th«  Oxnaxd  Brothers  Company  and  others.  Flalntlfl  Rp- 
pMila  from  an  intedocutory  judgment  sustaining  a  demurrer  to  the  conplsint. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bbady  and  Daniels.  JJ. 

Platl  dt  BoiDtn,  (Z>e  JMttcey  Nicoll  and  John  H.  Bowers,  of  counsel.)  for 
appellant.    John  E.  Portons  and  Illi?m  Root,  for  respondent. 

Oanibub,  J.  The  plaintiff  was  appointed  the  receiver  of  the  property  ani} 
effects  of  the  Xortb  River  Sugar  BeQning  Company  under  a  judgment  dissolv- 
ing the  oorporalion,  on  account  of  its  having  become  a  party  to  an  illegal 
combination  formed  for  the  manufacture  and  sale  of  sugars,  syrups,  and  mo- 
laaaea.  The  judgment  dissolving  the  corporation  vras  brought  by  appeal  be- 
fore this  general  term,  where  it  was  affirmed.  People  v.  Suyar  Rtiflning  Co., 
7  N.  Y.  Supp.  406.  An  %ppeal  was  then  taken  to  the  court  of  appeals,  upon 
the  disposition  of  which  the  judgment  was  again  affirmed.  Id.  121  K.  T. 
582.  24  N.  £.  Bep,  ij34  By  tlie  complaint  it  appears  that  the  plaintiff,  as 
receivar.  has  obtained  possession  of  the  money  and  property  of  the  North 
River  Sugar  Befining  Company,  and  now  has  the  same  under  his  undisputed 
control.  But  it  is  further  aJIeged  that  the  company,  entering  into  and  form- 
ing the  combination  which  was  formed  between  it  and  other  incorporated 
companies,  created  a  partnership,  under  which  the  business  has  since  been 
carried  on;  and  that  gains  and  profits  have  been  derived  from  the  business, 
which,  by  the  deed  creating  the  association,  are  to  be  divided  and  distributed. 
and  that  be,  as  receiver  of  this  company,  is  entitled  to  participate  in  that  dis- 
tribution. And  judgment  has  been  demanded  that  the  partnership  or  asso- 
ciation shall  be  dissolved  on  ac<x>unt  of  the  dissolution  by  operation  of  law  of 
the  North  &iver  Sugar  Befining  Company,  and  that  a  settlement  of  its  affairs 
shall  take  place.  The  theory  of  the  plaintiff's  action  is  that  he,  as  receiver  of 
tbe  North  Biver  Sugar  BeQning  Company,  is  entitled  to  maintain  this  action 
for  the  aettlement  of  the  affairs  of  the  combination,  and  the'distribution  of 
its  assets.  And  bis  authority  to  maintain  the  action  must  necessarily  depend 
upon  the  fact  that  tlie  company  represented  by  him  as  receiver  is  entitled  to 
the  relief,  in  whole  or  in  part,  which  he  has  demanded.  If  he.  as  receiver. 
has  no  interest  in  or  right  to  recover  any  part  of  the  assets  or  profits  of  the 
combination,  then  it  follows  that  the  action  which  he  has  instituted  cannot 
be  maintained.  IVhether  he  has  that  right  must  be  determined  by  the  con- 
sideration of  the  deed  under  which  the  combination  was  formed,  and  the  trans- 
actions following  tbe  execution  of  that  deed.  Tlie  deed  itself  will  be  found  in 
the  report  of  the  caae  of  People  v.  Sugar  Refining  Co.,  in  the  court  of  appeals, 
ntpra.  By  this  deed  the  combination  which  was  formed  was  denominated  the 
"Sugar  Beflneries  Company, "  Its  affairs  were  to  be  managed  by  a  board  of  11 
trustees,  which  might  be  increased  to  13  by  a  vote  of  a  majority  of  its  own  mem- 
ben;  and  It  was  provided  in  this  deed  that  the  capital  stock  of  each  corporation 
becoming  a  party  to  it  should  be  transferred  to  this  board,  and  tliat  in  lieu  of 
such  stock  tliere  should  be  issued  500.000  shares,  of  $100  each,  by  the  board, 
and  distributed  as  was  afterwards  provided.  Tbe  form  of  the  certificates  to  be 
issued  iu  this  manner  was  made  a  part  of  the  deed  or  agre'ement.  Ttiese  cer- 
tificates were  made  transferable  by  indorsement  in  like  manner  as  tbe  shares 
of  atock  issued  by  a  corporation.  It  was  further  provided  that  the  shares  of 
the  capital  stock  of  tbe  several  corporations  should  be  transferred  to  the 
nameaof  tbe  board  of  the  Beflneries  Company,  as  trustees,  to  be  held  by  them 
and  their  successors  as  joint  tenants,  and  that  this  board  should  hold  the  stock 
so  transferred,  with  aU  the  rights  and  powers  incident  to  stockholders  in 
tbe  several  corporations;  and  certificates  to  be  issued  in  place  of  these  shares 
were  to  he  apportioned  among  the  different  corporations  which  became  parties 
to  tbe  deed.  And  it  was  then  provided  that  the  shares  assigned  to  the  sev- 
eral refineries  should  be  distributed  by  them  to  and  among  the  parties  inter- 
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eeted  therein,  and  that  holders  of  stock  in  the  Refineries  Companies  should  be 
entitled  to  so  many  of  the  shares  allotted  to  each  refinery  as  should  be  in  the 
proportion  of  his  stock  to  the  capital  of  such  company;  and  that  shares  for 
stockholders  of  any  refining  company  who  should  not  surrender  their  stock 
might,  under  the  direction  of  the  board,  be  deposited  for  their  account,  with 
the  right  to  receive  the  same  upon  the  surrender  of  their  stock.  It  was  fur- 
ther provided  that,  in  the  allotment  of  shares,  15  per  cent,  of  the  certificates 
should  be  left  with  the  board.  The  deed  then  declares  ttiat  the  profits  arising 
from  the  business  of  each  corporation  should  be  paid  over  to  the  board,  and 
the  aggregate,  or  such  amount  as  might  be  designated  for  dividends,  propor- 
tionately distributed  by  the  board  to  the  holders  of  the  certificates  issued  by  it 
for  capital  stock.  It  is  quite  plain  from  this,  as  well  as  other  provisions  con- 
tained in  the  deed,  that  it  was  intended  as  a  part  of  the  plan  that  the  entire 
shares  of  stock  in  each  of  the  corporations  becoming  a  party  to  it  should  be 
surrendered  to  this  board,  and  afterwards  held  by  the  board,  and  that  in  place 
of  the  shares  transferred  in  that  manner  the  combination  or  Sugar  Refineries 
Company,  through  the  board,  should  issue  equivalent  certificates  of  its  own, 
which  should  pass  over  to  the  owners  of  the  shares  In  the  several  corporations; 
and  that  the  profits  of  the  business  carried  ou  by  the  combination  should  be 
paid  and  distributed  among  the  persons  holding  these  certificates.  The  com- 
plaint then  proceeds  to  allege  that,  shortly  after  the  execution  of  the  deed, 
the  entire  stock  belonging  to  each  of  the  corporations  was  assigned  and  trans- 
ferred to  the  board  of  the  Sugar  Refineries  Company,  and  ttiat  certificates 
were  issued  in  the  manner  provided  by  the  agreement,  and  delivered  in  return 
therefor  to  each  of  the  corporations,  and  that  certain  of  such  certificates  were 
distributed  among  the  original  stockholders  in  the  corporations  in  accordance 
witli  the  terms  of  the  deed  or  agreement.  It  is  further  alleged,  as  to  this 
particular  corporation,  that  at  or  about  the  time  of  the  execution  of  tlie  agree- 
ment the  entire  capital  stock  of  the  North  River  Sugar  Refining  Company 
was  purchased  by  or  on  account  of  Henry  O.  Havemeyer  and  other  individuals, 
as  the  trustees  of  the  Sugar  Refineries  Company,  and  that  the  same  had  been 
delivered  to  them,  and  that  new  certificates  had  been  issued  by  the  Sugar  Re- 
fineries Company,  and  delivered  by  them.  But  what  was  the  object  of  that 
delivery  the  plaintiff  alleges  he  had  not  been  informed. 

These  allegations  disclose  the  fact  to  be  that  after  the  deed  or  agreement 
was  entered  into  its  requirements  were  so  far  complied  with  as  they  provided 
for  the  delivery  of  the  slock  or  shares  of  the  North  River  Sugar  Refining 
Company  to  the  board  of  trustees  of  the  Sugar  Refineries  Company,  and  that 
this  board  had  issued  for  the  benefit  of  the  persons  entitled  to  receive  them 
under  the  agreement  the  certificates  which  were  to  be  exchanged  for  such 
shares.  It  does  not  appear  by  the  complaint  that  either  one  of  tliese  certifi- 
cates at  any  time  became  the  property  of  tlie  North  River  Sugar  Reflning  Com- 
pany; neither  does  it  appear  that  any  share  of  its  own  stock  was  surrendered 
by  it  to  the  board  of  trustees,  to  be  replaced  by  the  certificate  or  certificates 
to  be  issued  by  the  Refineries  Company.  But  the  plain  inference  sustained 
by  the  complaint  is  that  the  shares  of  the  North  River  Sugar  Refining  Com- 
pany were  outstanding  in  the  hands  of  persons  who  had  previously  acquired 
the  title  to  them,  and  that  these  shares  had  all  been  purchased  by  Mr.  Have- 
meyer and  the  trustees  of  the  Sugar  Refineries  Company,  and  that  it  was  in 
place  of  these  shares  that  the  board  of  the  Refineries  Company  issued  their 
certificates.  And  they,  from  the  tenor  of  the  deed  or  agreement,  may  rea- 
sonably be  presumed  to  have  been  passed  over  to  the  holders  of  the  shares  in 
the  corporation  in  place  of  which  the  certificates  were  issued.  These  holders 
of  the  certificates  consequently  became  the  persons  entitled  to  the  earnings 
and  profits  of  the  Refineries  Company.  The  North  River  Sugar  Refining 
Company  is  not  shown  to  be  entitled,  as  against  the  holders  of  the  certificates, 
to  participate  in  these  profits,  or,  either  directly  or  indirectly,  to  own  any  part 
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of  the  assets  of  the  Refineries  Company.  And  the  result  appears  to  follow 
that  the  title  to  these  assets  or  profits  never  in  any  form  vesteJ  in  this  re- 
ceiver, and  be  consequently  has  no  right  to  recover  the  one  or  the  otlier  in 
this  action ;  and  that  the  persons  who  are  entitled  to  the  earnings  and  the  assets 
of  the  Sugar  Retineries  Company  are  the  holders  of  the  certificates  issued  by 
its  own  board;  and  that  thpy,  and  not  the  corporations  becoming  piirties  to  the 
agreement  or  deed,  are  the  persons  entitled  to  insist  upon  a  dissolution  of  the 
combination,  and  the  distribution  of  its  assets,  if  that  may  legally  be  accom- 
plished. This  receiver  has  by  his  own  statements  received  all  the  property 
of  the  North  River  Sugar  Refining  Company.  There  is  nothing  further  for 
him  to  obtain.  But  what  has  accrued  from  the  combination  and  the  transac- 
tion of  the  business  is,  by  the  terms  of  the  deed  as  well  as  of  the  certificates, 
distributable  only  among  their  holders,  and  he  is  not  one  of  those  persons. 
While  the  North  River  Refining  Company  continued  to  be  a  party  to  this  com- 
bination, it  does  not  appear  that  nnything  was  earned  by  it,  or  paid  over  for 
the  use  of  its  property  to  the  board  of  the  Sugar  Refineries  Company ;  neither 
does  it  appear  that  any  other  advantage  has  been  secured  from  it  by  that 
board  beyond  the  circumstance  of  its  having  become  a  party  to  the  combina- 
tion. In  addition  to  that,  what  has  taken  place  has  been  for  the  benefit  of 
the  holders  of  the  certificates,  and  not  of  this  company,  or  at  the  plaintiff  as 
its  receiver.  His  complaint  presents  no  proprietary  right  whatever  which 
can  be  asserted  or  maintained  in  this  action,  for  the  reason,  already  stated, 
that  upon  its  face  he  has  presented  no  title  to  the  earnings,  dividends,  or  as- 
sets of  the  Sugar  Refineries  Company. 

It  has  also  been  alleged  in  the  complaint  that  the  combination  was  entered 
into  for  the  unlawful  purpose  of  controlling  the  manufacture  and  sale  of 
BOgar,  syrup,  and  molasses  throughout  the  United  States,  and  increasing  or 
advancing  the  prices  thereon,  and  that  this  was  an  unlawful  and  illegal  ob- 
ject. And  so  it  was  held  by  this  general  term  when  the  6'a.M  «>^  the  People^ 
was  decided  by  it.  If  the  plaintiff  could  maintain  the  action,  it  could  only 
be  by  enforcing  the  agreement  or  deed  which  was  made  against  the  board  of 
the  Sugar  Refineries  Company  and  the  other  parties  to  the  action.  It  is  not 
for  a  rescission  of  the  instrument,  and  the  recovery  of  any  money  or  property 
of  the  North  River  Sugar  Refining  Company,  that  theaction  has  been  brought; 
and  the  case,  therefore,  is  not  within  the  principle  of  Spring  Co.  v.  Knotol- 
ton,  103  U.  S.  49.  But  it  is  for  the  recovery  of  the  profits  and  earnings  of 
the  combination  in  the  execution  of  this  unlawful  agreement,  and  to  recover 
those  profits  and  earnings  the  terms  of  the  agreement  must  be  maintained 
and  enforced.  And  when  that  is  the  case  the  law  has  become  settled  that 
a  party  to  such  a  combination  cannot  maintain  an  action  dependent  upon 
the  agreement.  Keene  v.  Kent,  4  N.  Y.  St.  Rep.  431;  Woodtoorth  v.  Ben- 
nett,  43  N.  Y.  278.  This  latter  authority  seems  to  be  specially  appliciible 
to  this  appeal,  for  the  action  there  was  by  one  of  the  parties  to  an  illegal 
partnership  for  the  recovery  of  its  effects  so  far  as  they  were  designed  to  be 
secured  to  him  by  the  unlawful  agreement,  and  it  was  held  by  the  court  that 
the  action  could  not  be  maintained.  A  very  large  number  of  authorities 
have  been  collected  and  cited  in  the  brief  of  the  counsel  for  the  appellant, 
illnstrating  the  cases  in  which  the  parties  to  an  unlawful  agreement  were 
not  deprived  of  redress  by.  reason  of  its  illegality,  but  they  all  differ  so  essen- 
tially from  this  case  as  not  to  require  any  special  examination.  Some  of 
tbem  are  peculinr  in  their  consideration  of  the  legal  principle  applicable  to 
ill^ial  contracts,  but  neither  has  gone  so  far  as  to  maintain  the  right  of  a 
party  to  recover  the  fruits  of  the  illegal  transaction  when  an  appeal  to,  and 
dependence  upon,  the  terms  of  the  agreement  is  required  for  that  purpose. 
On  the  contrary,  the  courts  have  uniformly  held  that  an  action  for  redress, 
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under  tboge  drcuoastuices,  cannot  be  maintained.  And  thk  has  been  finaHy 
•anctioned  by  Leonard  v.  Poole,  114  N.  T.  371,  21  N.  E.  Rep.  707.  Upon 
each  of  the  grounds  which  have  been  conaidered.  tbia  action  does  not  appear 
to  be  capabto  of  being  sustained.  Tbe  plaintiff  lias  presented  no  title  or 
interest  to  or  in  tbe  asseta  or  enrninga  of  tbe  Sugar  Ueflnerlea  Company 
which  will  entitle  him  to  zeeover  any  part  or  purtion  thereof.  And  if  ha 
had  disclosed  an  interest,  which  under  the  terras  of  tbe  agreement  might 
entitle  him  to  maintain  this  demand  against  tbe  defendants,  his  dependence 
upon  tbe  enforeemient  of  the  illegal  contract  would  deprive  him  of  success. 
The  demurrer,  therefore,  which  was  interposed  by  tbe  Oxnard  Brothers  Com- 
pany to  the  complaint,  has  been  properly  sustained,  for  it  does  not,  as  tbe 
demurrer  has  presented  the  objection  to  it,  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  judgment  should  be  afflrtoed,  with  coats,  but  with 
leave  to  the  plaintiff  to  amend  his  complaint  within  20  days,  upon  payment 
of  the  costs  of  tbe  appeal  and  of  the  demurrer. 

Tan  Bbcmt,  F.  J.  I  cannot  concur  in  tbe  conclusion  airlved  at  by  Mr. 
Jnstice  Daniels  that,  even  if  tbe  combination  which  resulted  in  the  formap 
tion  of  the  Sugar  BeGneries  Company  had  been  lawful,  the  receiver  of  one  of 
tbe  combiners  would  have  no  right  to  an  accounting  for  profits  earned  by  tbe 
company,  because  all  such  profits  belonged  to  tbe  hoiders  of  the  oertificatea 
issued  by  the  trustees  of  the  combination;  and  becaase  as  the  receiver  repre- 
sents both  the  stocliholders  and  creditors  of  the  corporation  at  which  he  bus 
been  appointed  receiver,  and  as  tbecertifleates  issued  by  tbe  combination  lim- 
ply represent  the  stock  held  in  trust  by  the  combination,  and  as  it  is  because  of 
the  deposits  of  this  stock  that  certificates  were  issued  to  the  depositors  of  tbe 
stock  by  tbe  combination,  the  receiver  of  tbe  corporutioo  representing  this 
stock  seems  to  have  tbe  right  to  enforce  any  obligation  inuring  to  the  ad- 
vantage  of  the  stock.  The  corporation  having  died,  its  shares  of  stock  as 
such  have  been  extinguished,  and  the  receiver  has  succeeded  to  all  the 
riglita  of  the  stockholdiers  to  gather  in  property  which  they  as  stockholders 
have  the  right  to  claim.  The  certificates  issued  by  the  combination  rep- 
resent nothing  btit  this  stock,  stand  in  lieu  of  it,  xnd  when  all  the  rights 
arising  from  the  holding  of  tbe  stock  are  transferred  by  operation  of  law 
it  would  seem  that  no  rights  could  be  enforced  by  tbe  holder  of  a  certifi- 
cate issued  to  represent  tbe  stock,  but  which  no  longer  did  so.  1  concur 
in  tlie  view  that  the  action  cannot  be  maintsiined  because  of  the  illegal 
character  of  the  contract  by  which  tbe  combination  was  formed.  This  ac- 
tion is  brought  for  tbe  enforcement  of  tbe  provisions  of  that  agreement,  and, 
as  a  court  will  never  lend  itself  to  the  enforcement  of  an  iUegal  cootraot, 
this  action  mast  full. 

Bbadt,  J.,  concurs. 


Thohpsor  et  al.  v.  Ansell  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department.    Jsnusry  18, 1891.) 
BsToprEi/~Bi  Dbbp. 

After  tbe  destb,  Intestate,  of  a  married  woman,  learicg  her  husbaod  and  cliildren 
surviving,  the  hasband  married  again,  and  he  and  his  second  wife,  whose  baptiBmAl 
name  waa  tbe  eatae  aa  that  of  the  first  wife,  conveyed  land,  of  which  the  flrat  wlfa 
bad  died  aeiaed.  and  in  which  the  husbaod  bad  merely  aa  estate  by  curtieey,  to 
grantees  in  good  faith,  who  supposed  the  wife  named  in  the  deed  to  be  tbe  wife 
who  bad  beld  the  title.  Afterwards  the  hnsband  bought  other  land,  with  the  pro- 
ceeds of  such  conveyanee,sadconTeyed  to  one  of  the  children  of  the  first  wife,  and 
oansed  bin  to  exocnte  a  declaration  of  trust  for  tbe  beoeflt  of  all  bar  children, 
which  contained  «  recital  that  tbe  buabaod  bad  caused  her  real  estate  to  be  sold, 
and  bad  received  the  purchase  money  on  the  understanding  that  he  held  the  same 
for  the  use  of  her  children.  Before  this,  tbe  children  were  aware  of  the  substitu- 
tion of  property;  and  they  afterwards  conveyed  tbe  property  ao  bald  in  truat,  and 
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recelv<ad  the  comildenrUon.  Held  tbftt,  In  the  abaenoe  of  any  tMUmony  by  tltem 
denying  knowledge  of  the  facts,  they  could  not  recover,  in  ejectment,  upon  tbeir 
legal  title  as  heira  of  their  mother,  her  real  estate  bo  conveyed  by  their  father. 

Appeal  from  circuit  court,  New  York  county. 

Action  of  ejectment  by  Ambrose  Thompson,  Kmily  Chase,  Julia  Geddings, 
and  Charlea  Ambrose  Aldis,  an  Infant,  by  his  guardian  ad  litem,  against 
John  B.  Simpson  and  All>ert  C.  AngelL  Flaintins  appeal  from  a  judgment 
for  defendants  entered  upon  a  verdict  directed  by  the  court,  and  from  an 
order  denying  a  motion  for  a  new  triaL 

Argued  before  Van  Brunt,  F.  J.,  and  Bbadt  and  Oanisu,  JJ. 

William  0.  Cox,  (James  S.  Cox,  of  oounsel,)  for  appellants.  D.  &.  Crosby, 
for  respondent  Simpson.  C,  Shaffer,  (Joseph  H,  Choate,  of  counsel,)  for 
respondent  Angell. 

Yak  Bruht,  P.  J.  This  was  action  of  ejectment,  brought  to  recover  pos- 
session of  the  lot  and  premises  known  as  "Ko.  44  Hudson  Street,"  in  the  city 
of  New  Yorlc,  from  the  defendant  Angell,  as  tenant  in  possession,  and  John 
H.  Simpson,  as  owner,  from  whom  Angell  hired.  The  plaintiffs  claim  to  be 
entitled  to  possession  as  the  heirs  of  Jilary  Evalina  Thompson,  the  mother  of 
some,  and  the  grandmother  of  others.  In  October,  1885,  the  said  Mary  !Evar 
Una  Thompson  married  one  Ambrose  W.  Thompson,  and  in  1888  became 
seised  of  the  property  in  question  in  her  own  right  of  inheritance.  In  Sep- 
tember, 1845,  shedied,  intestate,  being  then  seised  and  poBsessed  of  the  prem- 
ises in  question,  leaving  her  surviving,  her  husband,  Ambrose  "W.  Thompson, 
wbodied  in  May,  1882,  and  the  plaintiffs  Ambrose  Thompson,  Emily  Chase, 
and  Julia  Geddings,  her  children,  and  another  daughter.  Margaret  Aldis,  who 
subsequently  died,  intestate,  leaving  the  plaintiff  Oharies  Ambrose  Aldis  her 
only  child  and  heir  at  law.  Ambrose  W.  Tliompson,  about  two  years  after 
tbe  death  of  his  first  wife,  intermarried  with  Mary  Ewing  Ricbey,  the  sec- 
cod  wife  thus  having  the  same  baptismal  name  and  tbe  same  middle  initial 
as  the  deceased  wife,  both  being  Mary  £.  Thompson.  In  1858,  Thompson 
and  wife  sold  the  premises  in  question  to  John  H.  Qlover  and  wife.  Glover 
snpposing  that  the  Mary  E.  Tliompson  was  the  same  Mary  E.  Thompson  upon 
whom  the  title  to  these  premises  liad  devolved  in  1887,  and  in  the  deed  taken 
by  Glover  the  devolution  of  ttie  title  upon  Mary  £.  Thompson  was  recited. 
The  Glovers  improved  the  property  in  question,  and  in  1858  sold  tbe  same  to 
one  Smith,  and  Smith's  executors,  in  March,  1882.  sold  and  conveyed  the 
same  to  tbe  defendant  Simpson.  All  these  conveyances  were  made  in  perfect 
good  faith,  and  none  of  the  various  grantees  had  the  slightest  suspicion  of  the 
fraud  which  had  been  perpetrated,  or  of  any  defect  in  the  title,  or  of  the  claim 
on  tbe  part  of  the  first  Mrs.  Thompson's  heirs.  There  was  some  evidence 
from  which  it  might  be  inferred  that  Thompson  used  tbe  money  obtained  by 
the  original  fraud  to  purchase  a  house  on  Madison  avenue,  in  this  city.  This, 
bowever,  is  challenged  by  the  plaintiffs,  but  in  vi«>w  of  the  fact  that  no  re- 
quest was  made  to  go  to  the  jury  upon  any  point,  there  being  some  evidence, 
althongb  slight,  from  which  this  fact  miglit  be  inferred,  and  that  inference 
baring  been  drawn  by  the  court,  it  cannot  be  dlsLurbed  upon  appeal.  Thomp- 
son exchanged  this  bouse  on  Jdadison  avenue  for  some  property  at  Bye, 
than  owned  by  John  A.  Dix,  and  procnred  a  conveyance  of  tbe  latter  prop- 
erty to  hds  son  Ambrose,  one  of  the  plaintifTs  herein,  who  was  then  under 
age,  and  he  simultaneously  with  such  conveyance  executed  a  declaration  re- 
citing that  tbe  ssid  Mary  Evalina  Tboropsoo  was,  in  l>er  life-time  and  at  tbe 
time  of  her  death,  seised  of  tbe  premises  in  question;  that  her  husband  bad, 
since  her  death,  caused  said  premises  to  be  sold  and  oonveyed,  and  bad  re- 
ceived and  has  ever  since  held  and  controlteii  the  purchase  money  thereof, 
npon  the  distinct  understanding,  declaration,  and  agreement  that  he  Iteld  the 
same  for  the  use  and  benefit  of  the  children  of  tlie  said  Mary  Evalina  Thomp- 
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son,  to  whom  said  property  descended  upon  tbe  death  of  their  mother;  that 
the  father  had  thereafter  Ijecome  seised  of  the  house  and  lot  on  Madison  ave- 
nue, which  he  had  lately  sold  and  conveyed  to  John  A.  Dix  for  certain  prem- 
ises at  Rye,  and  had  caused  the  conveyance  of  the  said  last-mentioned  prem- 
ises to  be  executed  by  said  Dix  and  wife  to  the  said  Ambrose,  the  son:  that 
the  Bo'le  purpose  of  such  conveyance  was  to  protect  and  secure  the  children  of 
said  Ambrose  and  Mary  Evalina  Thompson  in  the  use  and  enjoyment  of  an 
amount  of  property  equal  to  that  held  by  their  mother,  and  to  that  end  the 
said  Ambrose  should  hold  and  take  the  said  lots  and  premises  in  trust  for 
himself  and  his  sisters,  and,  to  carry  such  purposes  into  effect,  be  bad  prom- 
ised and  agreed  to  hold  same  upon  said  trust,  and  accepted  said  deed  and  took 
possession  of  said  premises  as  such  trustee.  This  declaration  was  recorded 
simultaneously  with  tbe  Dix  deed.  Upon  the  exchange  of  tbe  Madison  ave- 
nue property  for  that  at  Bye,  a  bond  and  mortgage  for  $15,000  was  given  by 
Ambrose  Thompson  to  Dix  on  the  Eye  property.  Thompson  subsequently, 
in  1865,  mortgaged  the  Rye  property  to  Thaddeus  Davids,  to  secure  $6,000. 
In  1867,  Ambrose  Thompson,  individually  and  as  trustee  for  bis  sisters,  and 
the  said  sisters  themselves,  conveyed  the  property,  for  an  expressed  consider- 
ation of  $60,000,  to  Benjamin  W.  Bonney,  the  assignee  of  a  contract  of  sale 
thereof  to  one  Joseph  B.  Stewart. 

At  the  time  of  the  execution  of  the  deed  to  Dix,  all  the  children  had  be- 
come of  age,  and  there  is  evidence  tending  to  show  that  they  had  knowledge 
of  the  facts  contained  in  the  declaration  of  trust.  The  purchase-money  mort- 
gage for  815,000  was  foreclosed  in  1868,  Ambrose  Thompson  and  his  sisters 
being  made  parties,  wliich  foreclosure  resulted  in  a  surplus.  Out  of  this 
surplus,  Davids  claimed  to  be  paid  the  amount  due  on  his  mortgage,  which 
claim  was  resisted  by  Bonney's  representatives,  he  having  died  in  the  mean 
time,  and  it  was  adjudged  that  the  grantee  of  Ambrose  Thompson's  sisters 
was  entitled  to  four-flftbs  of  tbe  surplus,  who,  through  their  conveyance  to 
Bonney,  owned  four-fifths  of  the  Rye  property,  upon  which  four-flfths  of  tbe 
mortgage  to  Davids  never  attached.  There  was  evidence  tending  to  show 
that,  as  early  as  1857,  the  cliildren  of  Mary  Evalina  Thompson  were  aware  of 
this  conveyance  of  the  Hudson-Street  property.  The  youngest  of  Mary 
Evalina  Thompson's  children  attained  her  majority  in  April,  1866,  and  tbe 
defendant  Simpson  acquired  his  title,  as  above  stated,  in  1882.  It  would  thus 
appear  that  these  children,  knowing  their  rights,  permitted  the  property  to 
be  sold  as  though  a  title  had  been  conveyed  to  the  Glovers,  without  in  any 
manner  informing  the  purchaser  of  any  claim  that  they  might  have.  At  the 
close  of  the  trial,  each  party  asked  for  tbe  direction  of  a  verdict.  The  court 
directed  a  verdict  in  favor  of  the  defendants,  and  from  the  judgment,  and 
from  an  order  denying  motion  for  new  trial,  this  appeal  is  taken. 

It  is  arged  upon  behalf  of  tbe  plaintiff  that  by  the  deed  of  Thompson  and 
wife  to  Glover  no  greater  interest  passed  than  the  grantors  possessed ;  that  is. 
the  life-estate  of  Ambrose  W.  Thompson  as  tenant  by  the  curtesy.  That  is 
undoubtedly  true  as  an  abstract  proposition,  and,  unless  some  of  the  other 
circumstances  which  have  been  above  adverted  to  prevent  the  assertion  of 
their  title  by  the  children  of  Mary  Evalina  Thompson,  they  would  be  entitled 
to  recover  in  this  action.  We  think  that  there  is  a  principle  which  precludes 
these  children  from  asserting  now  their  legal  title;  and  that  is,  that  they  have 
received  and  participated  in  the  proceeds  of  this  sale  with  knowledge  of  tbe 
fact  of  the  sale. — with  knowledge  of  the  fact  that  an  attempt  had  been  made 
by  Thompson  and  his  second  wife  to  convey  the  title  of  these  premises  in 
Hudson  street.  It  is  urged  that  there  is  no  evidence  to  support  this  proposition, 
and  that,  at  most,  all  that  the  evidence  tends  to  show  is  that  they  were  aware 
that  their  father  had  sold  his  life-estate;  but  we  think  that  the  evidence  au- 
thorizes an  additional  inference,  because  we  find  from  tbe  testimony  that  the 
children  were  speaking  of  this  substitution  of  property  as  far  as  back  as 
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1857,  and  we  find  in  the  declaration  of  trust  a  recital  tiiat  AmbroM  W. 
Thompson,  since  the  death  of  his  wife,  had  caused  the  said  real  estate  and 
premises  to  be  sold  and  conveyed,  not  his  interest  therein, — not  a  life-estate 
therein, — but  the  premises  to  be  sold  and  conveyed,  and  had  received  the  pur- 
chase money  upon  the  distinct  understanding,  declaration,  and  agreement 
that  he  held  the  same  for  the  uses  and  benefit  of  the  children  of  his  first  wife. 
What  interest  or  rights  had  the  children  of  bis  first  wife  in  what  Thompson 
sold  his  tenancy  by  the  curtesy  for?  It  is  apparent  that  the  conveyance  re- 
ferred to  in  this  declaration  meant  a  conveyance  of  the  wtiole  fee,  and  any 
person  reading  that  declaration  must  necessarily  come  to  that  conclusion. 
This  declaration  of  trust  gave  to  these  sisters  a  title  which  they  conveyed, 
and  it  is  reasonable  to  assume  that  they  knew  from  whence  their  interest 
came.  In  any  event,  it  called  upon  them  to  show  their  Ignorance.  It  is  true 
that,  at  the  time  of  the  trial,  three  of  these  children  were  dead,  but  there  were 
two  living,  and  able  to  testify,  one  of  them  certainly  being  a  paralytic,  but 
with  nothing  to  show  that  she  would  not  have  made  a  competent  witness; 
and,  under  the  peculiar  circumstances  of  this  case,  it  seems  to  us  that  the  rule 
that  where  a  party  may  produce  evidence  throwing  light  upon  a  subject  per- 
tinent to  the  inquiry,  and  fails  to  do  so,  it  may  be  presumed  that  they  did  not 
because  it  would  tend  against  them. 

The  claim  that  the  trust  agreement  conferred  no  rights  upon  the  children 
ontil  they  surrendered  and  released  their  inheritance  cannot  prevail.  They 
accepted  the  property  conveyed  by  the  trust-deed,  and  they  conveyed  that 
property,  and  presumably  received  the  consideration.  It  is  idle  to  say  that  a 
party  may  receive  the  fruits  of  a  transaction,  and  not  be  bound  by  its  condi- 
tions. Therefore  these  children,  having  received  the  proceeds  of  this  sale 
knowing  that  their  father  and  step-mother  had  attempted  to  convey  an  ab- 
solute title,  are  now  estopped,  under  the  phiinest  principle  of  the  law  govern- 
ing estoppel,  from  setting  up  a  title  to  property  the  proceeds  of  which  they 
have  pocketed.  It  matters  not  what  you  call  it, — "ratiflaition,"  "equitable 
estoppel,"  "assumption  of  the  covenant  of  warranty,"  or  anything  else, — the 
law  will  not  permit  the  owner  of  property  to  accept  the  proceeds  of  a  sale  of 
that  property,  even  though  made  by  a  stranger,  and  then  set  up  a  title  In 
himself;  and  this  principle,  we  think,  controls  the  disposition  of  this  case. 

The  counsel  calls  attention  to  certain  exceptions  to  the  admission  of  evi- 
dence, and  urges  that  it  was  error,  because  it  was  directly  adapted  and  calcu- 
lated to  prejudice  the  appellants'  case,  and  to  enlist  tbesympathies  of  the  jury, 
and  to  distract  them  from  the  true  issues  before  them, — a  somewhat  remark- 
able claim,  in  view  of  the  fact  that  he  concedes  upon  the  record  that  there 
was  no  question  to  be  submitted  to  the  jury.  The  counsel  also,  in  language 
little  decorous,  criticises  the  citation  by  the  learned  judge  below  of  cases  in 
other  states  in  regard  to  the  effect  of  this  evidence.  In  view  of  this  fact,  it 
is  somewhat  remarkable  that  he  should  cite  in  support  of  his  proposition — that, 
as  long  as  the  statutes  of  this  state  stand,  Ambrose  W.  Thompson  sold  his 
life-estate  only — a  Maryland  case,  and  the  only  one  cited  on  that  particular 
point.  Upon  the  whole  case,  we  think  that  a  correct  conclusion  was  reached 
by  the  court  below,  and  the  judgment  should  be  afiSrmed,  with  costs. 

All  ooncnr. 


Frsbham  v.  TTmTED  States  Eleotrio  LiQHrmo  Go. 
(Supreme  Court,  Oeneral  Term,  First  Devartm/ent.    January  16,  1891.) 
JuDMOHT— Dismissal  oh  the  Mebits. 

Where  a  oomplaint  is  not  in  fact  dismissed  upon  its  merits  by  the  court,  a  judg- 
ment entered  up  by  the  clerk  In  the  usual  form,  with  the  addition  of  tbe  words  "dis- 
missing the  oomplaint  upon  the  merits, "  is  nnauthorized  and  void. 

Appeal  from  special  term,  New  York  county. 
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AcUoo  by  Walter  E.  Fieeman  against  tbe  United  States  Electric  Lighting 
Oompany.  Upon  a  trial  before  a  jury,  at  the  close  of  tbe  plaintiff's  case,  the 
court  dismisses  the  complaint.  The  clerk  entered  judgment  in  the  following 
form:  "Adjudged  that  tbe  defendant  liave  judgment  against  the  plaintiff 
upon  tbe  issues  in  this  action,  dismissing  ttie  complaint  upon  tbe  merits." 
Tbe  complaint  iras  not  in  fact  dismissed  upon  the  merits,  and,  upon  motion 
by  plaintiff,  the  court  granted  an  order  vacating  the  judgment,  and  from  that 
inrder  the  defendant  appeals. 

Argued  before  Van  £bt;nt.  F.  J.,  and  Brady  and  Dakhxs,  JJ. 

Butler,  8tiUman  A  Hubbard,  {John  Notman,  of  counsel,)  for  appellant. 
Toumsend,  Dyett  A  Eiiutein,  {Henry  Tonge,  of  counsel,}  for  respondent. 

Yak  Bbumt,  P.  J.  This  action  was  tried  at  tbe  circuit  before  a  jury,  and 
it  appean  from  the  clerk's  minutes  that  the  complaint  therein  was  dismissed. 
Thereupon  a  judgment  roll  w<is  filed,  tbe  posUa  in  which  adjudged  that  tbe 
defendant  have  judgment  against  tbe  plaintiff  upon  tbe  issues  in  this  action, 
dismissing  the  complaint  upon  tbe  merits.  A  motion  was  made  to  set  aside 
this  judgment  as  unwarranted,  which  was  granted,  and  from  the  order  there- 
upon entered  this  appeal  is  taken.  Without  expi-essiug  any  opinion  upon  the 
question  as  to  when  the  court  has  power  to  dismiss  a  complaint  upon  tbe 
merits,  in  the  disposition  of  this  appeal,  it  is  sufficient  to  say  that  the  clerk 
has  no  such  power.  There  was  no  evidence  before  tbe  clerk  going  to  show 
that  the  court  bad  ever  dismissed  the  complaint  upon  tbe  merits.  Tbe  clerk 
of  the  circuit  certified  simply  that  the  complaint  bad  been  dismissed;  and  the 
clerk  of  tbe  court,  in  entering  tbe  judgment,  seems  to  have  evolved  out  of 
his  own  imagination  tbe  idea  that  the  complaint  had  been  dismissed  upon  the 
merits.  Clearly  such  a  judicial  function  has  nowhere  in  the  Code  been  con- 
ferred upon  the  clerk.  AD  that  be  could  do  in  tbe  making  out  of  tbe  postea 
to  be  contained  in  the  judgment  roll  was  to  follow  the  minutes  to  tbe  affect 
that  the  complaint  bad  been  dismissed.  We  think,  therefore,  that  tbe  order 
was  right,  and  should  be  affli-med,  with  $10  costs  and  disbursements.  Ail 
concur. 


PaTBBS  et  al.  v.  Csambbslaih  et  aL 

(SupreTtu  Court,  Oeneral  Term,  First  Department.    January  IS,  1891.) 

Appeal  from  special  term,  New  York  county- 
Action  by  William  R.  Peters  and  Gtoorge  Parker  afcalnst  Wlnfleld  8.  Chamberlain 
and  Nelson  J.  Botef  ord.    Upon  a  trial  before  a  Jury,  at  the  close  of  the  plaintiff's  ease 
the  court  dismiBsed  the  complaint;  the  clerk  entering  np  judgment  In  the  following 
form:  "Adjudged  that  the  defendant  have  judgment  against  the  plaintiff  upon  the 
iasues  in  this  action,  dismissing  the  complaint  upon  tbe  merits."   The  complaint  was 
not  in  fact  dismissed  upon  the  merits.    Plaintiff  appeals  from  an  order  Aeaying  a  mo- 
tion to  vacate  the  judgment. 
Argued  before  Van  Bbunt,  P.  J.,  and  Bbjldt  and  Dahikls,  JJ. 
Reunolds  A  Marrison,  {Robe/rt  L.  JSarrlaon,  of  connsel,)  for  appellants.    Brlqham 
A  BayUs.iWiUcBrct  N.  BaylU,  of  connseLWor  i-espondent  Nelson.    J.  Bot^fora  and 
Thomaa  (yCallaahan,  Jr.,  for  respondent  w.  S.  Cbamberlain. 

Yas  Bkdst,  p.  J.  The  facts  in  this  case  are  similar  to  those  In  the  case  of  Freenuun 
V.  JElectrtc  HgtMrm  Co.,  ante,  98,  (decided  herewith,)  except  that  the  motion  was  de- 
nied, instead  of  being  granted :  and  for  the  reasons  stated  in  that  opinion  the  order  ap- 
pealed from  should  be  reveraeo,  with  $10  costs  and  disbarsements,  as  against  the  r*. 
spondent  Botafoid,  and  the  motion  granted.    All  concur. 
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PABKBB  «t  dl.  9.  liTSOSS  tt  at. 
(Supreme  Cowrt,  Omitral  Term,  First  Department.    Janaary  XA.  1891.) 

1.  MonoKS — SiKTioa  ov  VonoB. 

Coda  Civil  Froo.  N.  T.  1 780,  reonlring  eight  days'  notice  of  a  motion  "or  of  any 
ottier  proceeding  in  an  aotion  before  a  court  or  judge, "  does  not  apply  to  a  motion 
at  ^wclal  term,  upon  less  than  eight  days'  uotioa,  to  settle  the  form  of  a  Judgment 
then  recovered,  and  to  direct  the  entry  thereof. 

t.  DseKcx—Ai/m^Tioic. 

An  application  at  the  foot  of  a  decree  will  o«Iy  be  permitted  for  the  parpose  at 
carrying  Into  effect  a  judgment  already  entered,  and  not  for  the  purpose  of  adio- 
dicating  any  matter  which  might  have  been  considered  and  determined  upon  the 
trial. 

Appeal  from  specit^  term,  New  York  county. 

Action  by  John  Fiirker  and  Bobert  Orabam,  exeeatort  of  James  Linden, 
deceased,  against  Maria  Linden  and  others,  to  oonstnift  the  will  of  James 
Linden.  It  was  found  as  a  fact  tliat  Jane  Smith,  one  of  the  devisees  In  said 
will  named,  bad  gone  to  New  Zealand,  and  bad  not  bf«n  heard  from  in  up- 
wards of  50  years,  and,  as  a  conclusion  of  law,  that  she  bad  died,  without  Issue 
and  int^tate,  before  the  testator.  It  was  also  found,  as  a  conclusion  of  law, 
"that  the  executors  were  to  take  possession  of  and  collect  the  rents  of  the  real 
estate  only  for  the  purpose  of  accumulating  suEScient  funds  to  enable  them  to 
pay  all  bequests  given  and  work  ordered  to  be  done  by  the  testator  in  his  will, 
and  that  when  these  purposes  of  the  testator  shsll  have  been  accomplished,  as 
far  as  the  same  can  be  accomplished,  it  will  then  be  their  duty  to  relinquish  the 
possession  of  tbe  real  property  of  the  testator  to  his  surviving  devisees  and  heirs 
at  law,  and,  if  they  shall  elect  to  take  such  possession,  they  may  apply  at  the 
foot  of  this  decree,  on  notice  to  tbe  other  parties  hereto,  and  on  such  futtlier 
proof  as  the  court  may  require,  for  an  order  directing  the  executors  to  relin- 
qoisb  the  possession  of  said  real  property  to  them. "  Subsequent  to  the  signing 
of  tbe  Ondings,  but  prior  to  the  entry  of  tbe  judgment,  Jane  Smith,  the  dev- 
isee named  in  the  will,  who  bad  been  served  by  advertisement,  and  by  the 
findings  been  declared  dead,  moved,  upon  an  affidavit  properly  verified  before 
the  United  States  consul  at  Auclcland,  N.  Z.,  setting  up  that  she  was  a  half- 
sister  of  testator,  and  one  of  the  devisees  named  in  his  will,  for  leave  to  come 
in  and  defend  tbe  action.  Tbe  motion  was  granted,  and  she  was  given  until 
August  16,  1890,  within  which  to  answer  the  complaint,  notices  of  appearance 
on  her  behalf  being  served  on  July  7,  1890.  On  the  same  day  (July  7th)  no- 
tice of  application  for  possession  of  the  real  property  in  the  hands  of  the  ex- 
ecutors and  of  entry  of  judgment  was  served  by  the  attorneys  for  defendants, 
Lythgoe  &  Kenrlck,  returnable  in  two  days.  The  notice  was  returned  by 
plaintiffs'  attorney  as  irregular,  but  judgment  was,  on  the  16th  day  of  July, 
1890,  entered  by  the  attorneys  for  said  Lythgoe  &  Kenrick,  the  name  of  Jane 
Smith  being  omitted  from  the  title  of  the  action.  This  judgment  differed 
from  the  findings,  in  that  it  declared  that  nothing  farther  remained  to  be  done 
by  tbe  executors,  and  directed  them  to  turn  over  the  trust  property  to  the  de- 
fendimts,  Lythgoe  &  Kenriok.  Thereupon  tbe  attorney  for  the  executors  Im- 
mediately moved  to  vacate  the  judgment  as  premature,  the  case  being  still  at 
issue;  as  irregnlar.  In  not  being  in  accordance  with  the  findings,  in  determin- 
ing a  trust  upon  tbe  request  of  part  of  tbe  oestuit  que  tnutent  only,  and  in  con- 
taining an  order  unsnstalned  by  evidence  made  upon  two  days'  notice.  The 
motion  was  denied,  and  plaintiffs  appeal. 

Argned  before  Yak  Bbumt,  P.  J.,  and  Bbadt  and  Damxbls,  JJ. 

laaac  N.  Miller,  for  appellants.  P.  dk  J>.  Miiehtll,  \A.  J.  Skinner,  at 
eoBBsel,)  for  respondents  Lythgoe  Sc  Kenrick.  Edward  S.  Peek,  for  respond- 
«lt  Maria  Linden.  Byron  Vanderhoven,  for  respondent  Jane  Smith.  A.  A. 
Vanhormierff,  for  respondent  Sarah  Fraser. 
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Yan  BBxmr,  F.  J.  The  papers  presented  upon  this  appeal  are  so  meager 
that  it  Is  with  great  difflcultj  that  the  court  has  been  able  to  get  at  the  precise 
position  of  the  parties  in  respect  to  this  motion.  There  is  no  question  that 
the  court,  after  the  decision  of  an  action  at  special  term,  may,  upon  a  less  no- 
tice than  eight  days,  settle  the  form  of  the  judgment,  and  direct  the  entry 
thereof,  and  therefore  the  order  appealed  from  cannot  be  reversed  upon  the 
ground  of  irregularity.  But  we  think  that,  under  the  pretext  of  an  applica- 
tion at  the  foot  of  the  decree,  no  such  substHucial  alteration  of  the  original 
judgment  can  be  permitted,  nor  can  a  judgment  be  entered  relating  to  a  sub- 
ject-matter which  might  have  been  a  subject  of  investigation  upon  the  trial, 
and  which,  if  the  rights  of  the  parties  demanded,  should  then  have  been  con- 
sidered. It  is  only  as  to  mattei-s  arising  subsequent  to  the  judgment  for  the 
purpose  of  carrying  into  effect  the  judgment  already  entered  that  an  applica- 
tion at  the  foot  of  the  decree  can  be  permitted.  In  the  case  at  bar,  without 
any  proof  and  without  any  trial,  a  substantial  right  of  the  plaintiffs  is  adju- 
dicated upon  and  determined  adversely  to  them.  This,  we  thinlc,  the  court 
bad  no  power  to  do.  The  order  amending  tlie  judgment  should  therefore  be 
reversed,  and  the  application  for  such  relief  denied,  with  ij^lO  costs  and  dis- 
bursements.   AH  concur. 


Wahbo  Ei.  Tazi  v.  Stein  et  al. 

(Supreme  Court,  General  Term,  Mrst  Depctrtment.    January  16, 189L) 

DncovBBT— BxAiaHi.TioN  or  Fabtt  bsfobb  TbulLt— Phoduotion  or  Books  Am  Fa- 

PEBB. 

The  provision  of  Code  Civil  Froo.  N.  T.  S  870,  for  the  examination  before  trial  of 
a  party  to  an  action,  at  the  instance  of  an  adverse  party,  does  not  authorize  an  or- 
der diTecting-  the  production,  on  such  examination,  of  books  of  account  and  papers 
of  the  party,  as  other  proceedings  to  compel  such  production  are  specially  pre- 
scribed by  the  Code  and  the  rules  of  practice. 

Appeal  from  S{>ecial  term,  Kew  York  county. 

Action  by  Abdel  Wabed  El  Tazi  against  Abraham  Stein  and  Samuel  T. 
Preston.  Defendant  Stein  appeals  from  an  order  denying  his  motion  to  va- 
cate an  order  previously  made  for  his  examination  l>eforo  trial,  upon  the 
ground  that  the  sole  object  of  such  order  was  to  obtain  the  production  and 
examination  of  defendants'  t)Ooks  of  account.  Code  Civil  Proc.  N.  Y.  §  870, 
provides:  "The  deposition  of  a  party  to  an  action  pending  in  a  court  of  rec- 
ord *  *  *  may  be  taken  at  iiis  own  instance,  or  at  the  instance  of  an 
adverse  party,  or  of  a  co-plaintiff  or  co-defendant,  at  any  time  before  the 
trial."  Section  867  provides  for  the  production  of  books  of  account  in  the 
hands  of  an  opposite  party  by  subpcena  duces  tecum.  Section  803  provides 
for  the  production,  taking  of  copies,  or  inspection  of  documents  in  the  hands 
of  an  opposite  party,  by  compulsory  process  against  such  party,  upon  appli- 
cation to  a  court  of  record.  Kules  14,  15,  and  16  of  the  supreme  court  are 
merely  auxiliary  to  section  803  of  the  Code  of  Civil  Procedure,  supra. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bbady  and  Daniels,  JJ. 

Smith  &  Dougherty,  (/.  Hampden  Douglierty,  of  counsel,)  for  appellant. 
Fettrttoh,  Silkman  diSeybel,  {Theo.  H.  Silkman,  of  counsel,)  for  respondent. 

Daniels,  J.  It  is  reasonably  clear  from  the  aflSdavits  that  the  chief  object 
for  requiring  tbe  examination  of  the  defendant,  as  a  witness  before  the  trial, 
is  to  oblige  him  to  produce  the  books  and  correspondence  of  the  defendants. 
It  has  been  intimated  in  some  cases  that  this  proceeding  may  be  authorized 
under  the  provisions  of  the  Code  of  Civil  Procedure  for  tlie  examination  of  a 
party  at  the  instance  of  his  adversary,  before  the  trial.  People  t.  Dyokman. 
24  How.  Pr.222;  McQuffin  v.  Dinsmore,  4  Abb.  N.  C.  241.  But,  as  the  Code 
and  the  rules  of  practice  have  specially  prescribed  other  proceedings  for  the 
attainment  of  that  end,  these  decisions  were  not  made  upon  that  degree  of  con- 
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sideration  which  enUQe  them  to  be  followed  as  authority.  More  espeelaUjr, 
also,  for  the  reason  that  the  general  terms  of  this  coart,  and  of  the  court  of 
coounon  pleas,  have  decided  directly  the  other  way,  and  in  conformity  to  the 
prescribed  practice.  De  Bary  t.  Stanley,  5  Daly,  412;  Hauaeman  v.  Sterling, 
61  Barb.  847.  So  far  as  the  application  rests  on  the  fact  of  the  anticipated 
absence  of  the  defendant  when  the  trial  shall  be  had,  it  is  fully  met  hy  his 
afBdavit  stating  that  he  will  not  be  absent,  but  will  be  personally  present  at 
the  trial.  In  addition  to  that,  the  atlidavits  are  not  ao  substantial  in  their 
statements  as  to  support  the  order  which  has  been  made.  The  order  should 
be  reversed,  with  $10  costs  and  the  disbursements,  and  (he  order  for  (be  sx- 
amination  diould  be  vacated.    All  concur. 


Httmtinoton  t.  MooBB  <t  aL 

{Supreme  Court,  Oeneral  Term,  First  Department.    January  It,  18BL) 

Taxatioh  of  Costs — Fobbcixwubs  of  Mortoaobb. 

An  action  to  foreclose  a  mortgage  on  a  leasehold  is  not  within  the  meaning  of 
Code  Civil  Proa.  N.  Y.  {  8353,  restricting  the  taxation  of  oosts  in  aoUona  to  fore- 
doae  mortgages  on  "real  estate"  to  the  aggregate  sum  of  tSOO. 

Appeal  from  special  term,  New  York  county. 

Action  by  Samuel  £.  Huntington,  executor  of  Ohauncey  B.  Low,  deceased, 
against  Cornelia  S.  Moore  and  others  to  foreclose  a  mortgage.  There  was  a 
decree  of  foreclosure  and  sale,  and  the  plaintiff  moved  for  an  extra  allow- 
ance of  5  per  cent,  in  the  taxation  of  costs,  but  this  was  denied,  upon  the 
ground  that  the  mortgaged  property  was  "real  estate,"  and  that  the  court 
had  no  power  to  make  a  greater  allowance  than  $200.  Code  Civil  Froc.  N. 
Y.  §  3253,  provides:  "In  an  action  to  foreclose  a  mortgage  upon  real  prop- 
erty «  •  *  the  court  may  award  to  any  party  a  furtiier  sum  as  follows: 
(1)  In  an  action  to  foreclose  a  mortgage,  a  sum  *  *  *  not  exceeding 
two  hundred  dollars;  (2)  in  any  other  case  specified  in  this  secUon,  a  sum  not 
exceeding  five  per  cent,  upon  the  sum  recovered." 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Henry  D.  HotchJciss,  for  appellant.  Abbott  Bros.,  ( William  A.  AhboU,  of 
oonnsel,)  for  respondents. 

DAinEi.8,  J.  The  judgment  directed  is  for  the  foreclosure  of  a  mortgage 
upon  a  leasehold  estate,  created  by  a  lease  for  tbe  period  of  21  years  from  the 
Ist  of  November,  1888,  with  conditions  for  renewals,  and  reserving  a  rent 
certain.  The  amount  secured,  and  for  which  a  sale  has  been  directed,  is  the 
sum  of  $10,000.  The  plaintiff  moved  for  an  additional  allowance  of  costs, 
stating  in  the  a£Bdavit  presented  for  that  object  that  a  great  deal  of  labor  had 
been  expended  in  prep.iring  for  trial  to  show  the  facts  attending  the  loan,  the 
payment  of  which  was  resisted,  on  the  alleged  ground  of  usury.  The  court 
declined  to  make  a  greater  allowance  than  the  sum  of  $200  for  the  want  of 
power.  It  was  held  that  this  was  the  foreclosure  of  a  mortgage  on  real  prop- 
erty, and  that  the  allowance,  therefore,  under  subdivision  1  of  section  8253  of 
the  Code  of  Civil  Procedure,  could  not  exceed  the  sum  of  $200;  and  that  is 
tbe  extreme  limit  prescribed  in  an  action  for  tbe  foreclosure  of  a  mortgage 
upon  real  property.  But  a  leasehold  interest  was  held  in  Bespard  v.  Churchill, 
53  X.  Y.  192,  not  to  be  real  property,  even  where  the  lease  may  exceed  the 
period  of  three  years,  and  for  that  reason  entitled  to  be  recorded.  Two  lease- 
hold interests  were  then  before  the  court,  one  having  about  four  and  the  other 
about  five  years  to  run;  and  they  were  held  to  be  personal,  and  not  real,  es- 
tate. And  this  conclusion  seems  equally  as  applicable  to  the  lease  affected 
by  the  result  of  this  action;  for  wtiether  the  lease  be  for  5  or  25  years  cannot 
affect  the  nature  of  the  interest  created  by  it,  or  the  principle  which  should 
be  applied  to  define  it.  If  a  lease  of  5  years  creates  a  personal  interest  only, 
v.lSN.Y.s.no.l — 7 
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one  of  a  longer  tenn  will  neoesBarilr  be  of  tbe  same  legal  aatsre;  and,  aa  tli» 
fbrmer  has  been  established  to  be  personal  estate,  tbe  latter  most  be  the  same. 
Tliese  are  legal  phrases,  and  it  is  to  be  presnmed  that  the  phrase  "real  prop- 
erty,"  as  it  b^  been  used  in  this  section  of  tlie  Code,  has  been  employed  in 
its  legal  sense;  and  that  constniction  will  exclnde  this  action  from  the  re- 
striction created  bj  its  first  sulxlivision,  and  place  it  within  the  language  of 
the  other  parts  of  the  section,  so  far  as  that  has  provided  the  power  of  male, 
ing  additional  allowances  in  difficult  and  extraordinary  oases.  The  affidavit, 
as  it  has  been  made,  may  not  be  deemed  sufficient  to  prove  this  action  to  have 
been  difficult  and  extraordinary,  but  whether  it  can  be  so  considered  or  not  Is 
a  subject  which  must  first  be  brought  to  the  attention  of  tbe  special  term, 
which  is  the  tribunal  to  first  hear  tbe  motion.  That  has  not  yet  been  done, 
because  this  action  was  held  to  be  for  the  foreclosure  of  a  mortgage  on  real 
property.  To  afford  the  plaintiff  the  opportunity  of  making  the  application 
on  that  ground,  this  order  should  be  reversed,  but,  aa  the  point  is  »  new  one, 
it  should  be  without  costs  of  this  appeal.    AU  ooaoor. 


Sleichan  v.  Hotchkiss  et  al. 

{Supreme  Court,  General  Term,  First  Department    Jsnnaiy  16, 1891.) 

Bquitt — Flxadiko— Ahescmekt — SuBSTiTOTioN  OF  Leoal  Causb  ov  Acnoir. 

ta  an  aotlon  to  oanoel  a  written  contract  and  for  other  equitable  relief,  the  plalntlflT 
will  not  be  permitted  to  amend  Us  complaint;  by  sabatlluUng  a  eomplaint  for  oob- 
■piraoy. 

Appeal  from  special  term,  New  York  county. 

Action  by  Nathaniel  teaman  against  Lewis  Hotcbklss  and  otbera.  FlaiB- 
tiff  appeals  from  an  order  denying  an  application  for  leave  to  serve  an  amended 
complaint. 

Argued  beftore  Bbadt  and  Dxvtelb,  JJ. 

Raphael  J.  Moses,  Jr.,  tat  aj^wllant.  Henrg  Majw,  {B.  LoutM  Lorn,  at 
counsel,)  for  respondents. 

Brabt,  J.  The  record  dlsdoses  that  this  action  was  commenced  in  Kovem- 
ber,  1885;  that  the  object  was  to  cancel  the  written  contract  referred  to,  to 
compel  the  transfer  of  certain  shares  of  stock,  to  procure  an  injunction,  pen- 
dente lite,  and  to  obtain  the  assessment  of  damages  according  to  tlie  mlee  and 
practice  of  tbe  court,  and  for  other  and  further  relief.  The  original  complaint 
was  served  in  December,  1885.  In  1886  an  application  was  made  upon  the 
defendants'  answers,  and  upon  the  complaint  and  affidavits  for  an  injunction, 
which  was  denied.  The  plaintiff  thereupon  served  an  amended  complaint  in 
February,  1886.  Tlie  defendants  FateiBon,  Bichardson,  and  ttie  National 
Gas-Saving  Company  interposed  separate  answers.  The  cause  was  subse- 
quently brought  to  trial  at  the  equity  term,  and  it  was  then  and  there  eon- 
ceded  that  two  of  the  defendants,  Hotchkiss  and  the  gas-saving  company,  had 
not  been  served,  bad  not  appeared,  and  that  no  equitable  relief  could  be 
granted  against  tJiem.  Tbe  complaint,  as  to  them,  was  therefore  dismissed, 
in  so  far  as  it  prayed  oquitable  relief.  The  plaintiff,  notwithstanding  all 
these  circumstances,  made  no  attempt  to  amend,  but,  after  waiting  for  nearly 
two  years,  moved  the  cause  for  trial  at  circuit  upon  precisely  the  same  plea^ 
ings  as  l>efore.  That  trial  was  interrupted  by  the  withdrawal  of  a  juror,  and 
it  appears  that  at  that  time  the  defendant  Hotchkiss  had  been  dead  for  more 
than  a  year,  and  a  discontinuance  asagainstthe  gas-saving  company  had  beer 
entered.  Without  an  effort  to  amend,  the  plaintiff  again  pressed  Vhe  cause 
for  trial  in  November,  1868,  upon  the  same  pleadings  and  issnee.  Objection 
was  then  and  there  taken,  however,  that  no  relief  could  be  granted  under  tbe 
complaint  as  it  then  stood,  which  the  court  sustained,  and  gave  the  plaintiff 
pcnniaaion  to  apply  to  the  special  term  for  leave  to  amend,  which  was  granted. 
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witbtheBlternittlve,  how6fver,  that  the  defend  aaiBshouIdMv«  judgment  on  the 
meiits  in  case  the  plaintiff  failed  to  make  tlie  application  or  pay  the  costs  of 
the  circuit  within  20  days  after  service  oi  the  ordet  The  plaintiff  subse- 
quently moved  to  amend,  and,  it  appears,  not  by  making  alterations  in  or  ad- 
ditions to  (he  original  or  amended  complaint,  but  by  attempting  to  substitute 
a  cause  of  action  purely  legtU,  and  substantially  for  a  conspiracy.  The  motion 
was  daniad,  fur  tha  reason  that  this  was  aa  attempt  to  change  the  cause  of 
action,  which,  under  the  Code,  the  court  bad  not  the  power  to  peiinit.  Tba 
learned  counsel  for  the  appellant  is  therefore  mistaken  in  his  proposition  that 
there  was  any  inconsistency  or  any  conflict  in  thvse  vaidout  xnling*.  TJiese 
proceedings  are  easily  understood,  and  are  all  in  consonance  with  very  well 
established  legal  principles.  Independently  of  this,  there  was  great  delay  in 
the  application  for  the  amendment,  the  necessity  of  which  was  demonstrated 
by  the  proceedmga  wtiich  faic^  place  befofe  appllt^tion  was  mada  toaccom* 
pUsh  it.  Ib  seeking  to  substitute  Bn:entLi:ely  new  cause  of  action,  the  plaintiff 
wasendeavoriDg  toeffect  alegal  ImposBibilitiy.  The  order  abonld  beaArmed, 
with  (10  casta  and  disbursements. 


Dubois  e.  Siotabis  et  al. 
{Supreme  Court,  Oeneral  Term,  First  Department    Jaanaiy  16, 1001.) 

Covrsasioit — ^Fi.BADise — Axewsa. 

Where  an  allegatioii  in  a  complaint  ttaat  defendants  kave  wreiqrfiLlly  detained 
and  ooBverted  to  their  own  use  pUu.nUd'8  goods  is  potixiveiy  iaatoi  by  the  answer, 
a  nmtorlal  issue  is  raised,  which  includes  d«tendant8'  liabuitir  to  panonal  anest, 
and  it  is  error  to  strike  out  saoh  answer  as  ftivolaus. 

Appeal  from  special  term,  Xew  York  connty. 

Action  bjr  Louis  Bubois  agalnat  William  H.  M.  SIstare  and  another,  for 
conversion  of  certain  stocks.  Defendant  Sistacs  appeals  from  an  oxder 
Btrikinir  out  his  amended  answer  aa  frivolaua,  and  for  judgment  thereon  for 
plaintiA. 

Argued  before  Yan  Brunt,  F.  J.,  and  Bb.adt  and  Dakku.  JJ. 

Be»ry  S.  Benuett.  for  appellants.  Whitlock  &  Simonds,  {Alexander  B. 
Simtmdt,ot  counsel.)  for  respondent. 

I>AiiiELS,  J.  The  complaiat  sets  forth  various  deaUngs  between  tire  par- 
ties ia  certain  mining  stodis,  and  alleging  that  the  denendante  held  in  thedr 
possession,  for  and  belonging  to  the  plaintiff,  6,C00  slianes  of  the  Liitle  Chief 
Mining  Company,  5,000  shares  of  the  Horn  Silver  Mining  Company,  and  1,500 
■bsEesof  the  Iron  Silver  Mining  Company.  It  was  adsoaJieged  that  the  plain- 
tiff had  tendered  to  the  defendants  the  lialaBoe  due  to  them  from  him,  and  ds- 
Bianded  the  delivery  of  the  stock;  and  that  they  had  delivered.tc  him  the  6,000 
sbwesof  the  Little  Chief  Mining  Company  stock,  bat  neglected  a.nd  refused 
to  deliver  the  remainder.  And  tbe  averment  is  tbeu  naadbs  "that  the  defend- 
aats  have  wrongfully  debiined  and  converted  the  same  to  their  own  use." 
This  aT«rmea(  has  evidently  been  made  to  legally  characteriiie  the  defendants* 
act  in  neglecting  and  refusing  to  deliver  the  detained  shares  of  stock.  It 
eltaigad  a  conversion,  which  before  was  at  most  left  to  mere  inference,  and 
may  he  presumed  to  have  been  added  to  avoid  ail  uncertainty  from  wluit  liad 
been  previously  set  forth.  The  object  was  to  implicate  the  defendants  in  a 
positive  wrong,  for  which,  if  it  shall  be  maintained,  tb^  may  be  personally 
taken  in  ezeoatioii.  This  was  as  pointedly  denied  by  the  answer  which  has 
has  been  stricken  out;  for  its  third  subdivision  in  allegaUon,  that  the  defend- 
ants have  wrongfully  detained  and  converted  the  5, QUO  shares  of  tlie  Horn 
Silver  MiniAir  Company,  and  the  1,500  shares  of  the  Iron  Silver  Mining  Com- 
pany, to  their  own  use,  has  been  denied.  This  denial  creatied  a  nuiterialissue^ 
indudii^  the  liability  of  the  defendants  to  personal  arrest;  and  it  could  not 
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tegularly  be  stricken  out,  {Bank  v.  Leland,  50  N.  Y.  678;)  bnt  it  should  be 
tried  in  the  ordinary  course  prescribed  for  that  object  The  order  should  be 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  denied.     ■ 

Van  Brunt,  F.  J.,  (eoneurring.)    It  seems  to  me  that  the  fact  that  the 

respondent  found  it  necessary  to  present  so  elaborate  a  brief  upon  this  appeal 
shows  conolusively  that  the  answer  was  not  frirolooa.  I  concur  in  the  re- 
versal of  the  oixler,  with  costs. 

BsADT.  J.,  ooncun. 

In  re  Holmes. 
(Supreme  Court,  Oentral  Term,  Ftrtt  Department.    Saanaaj  18, 1891.) 

L  Execution  aq^unst  Estati  of  Deosabbd  Dbbtob— Fkaudulent  CoimTANOi. 

The  amendment  of  Code  Civil  Froc.  N.  Y.  g  1S80,  requiring  leave  to  be  obtained  to 
issue  execution  against  property  of  a  deceased  judgment  debtor,  by  Laws  N.  Y. 
1890,  c.  616,  which  provides  that  the  section  shall  not  apply  to  real  estate  conveyed 
by  the  judgment  debtordnring  his  life-time,  if  such  oonveyanoe  was  made  in  fraud 
of  his  creditors,  only  applies  where  such  conveyance  has  been  declared  fraudulent 
by  judgment  of  a  court  of  competent  jurisdiction. 

S.  SAMB — LtBN. 

The  provision  of  Code  Civil  Proo.  N.  T.  1 1880,  that  the  lien  of  a  iudgment  for  10 
years,  created  under  section  1251,  by  docketing  it  In  the  county  clerk's  office,  if  ex- 
isting at  the  death  of  the  judgment  debtor,  ''continues  for  3  years  and  6  months 
thereafter,  notwithstanding  the  previous  expiration  of  10  years  from  the  filing  of 
the  judgment  roll, "  does  not  limit  the  lien  created  by  section  1261  to  8  years  and  6 
months  after  the  judgment  debtor's  death. 
t.  Rbvibw  on  AfpbaI/— Ombotions  hot  Hadb  Bbiaw. 

An  objection  that  an  application  for  leave  to  issue  execution  should  have  been 
upon  affidavit,  as  prescribed  by  statute.  Instead  of  by  petition,  Is  not  available  on 
appeal,  if  not  taken  in  the  court  below. 

Appeal  from  special  term,  New  York  county. 

Petition  by  John  A.  Holmes  for  leave  to  issue  execution  on  a  Judgment  re- 
covered against  James  Boyle,  deceased,  in  his  life-time.  Petitioner  appeals 
from  an  order  denying  his  application.  Code  Civil  Proo.  N.  Y.  8  1380,  pro- 
vides that,  "where  the  lien  of  the  Judgment  was  created  as  prescribed  in  sec- 
tion twelve  hundred  and  ilfty-one  of  this  act,  neither  the  order  nor  the  de- 
cree [granting  leave  to  issue  execution]  can  be  made  until  the  expiration  of 
three  years  after  letters  testamentary  or  letters  of  administration  have  been 
duly  granted  upon  the  estate  of  the  decedent;  and  for  that  purpose  such  a 
lien,  existing  at  the  decedent's  death,  continues  for  three  years  and  six  months 
thereafter,  notwithstanding  the  previous  expiration  of  ten  years  from  the  fil- 
ing of  the  Judgment  roll."  Laws  N.  Y.  1890,  c.  515,  provides:  '*But  this 
section  shall  not  apply  to  real  estate  which  shall  have  been  conveyed,  or 
hereafter  may  be  conveyed,  by  the  deceased  Judgment  debtor  during  his  life- 
time, if  such  conveyance  was  made  in  fraud  of  his  creditors,  or  any  of  them; 
and  any  judgment  creditor  of  said  deceased,  against  whose  judgment  said 
conveyance  shall  have  been,  or  may  hereafter  be,  declared  fraudulent  by  the 
Judgment  or  decree  of  any  court  of  competent  Jurisdiction,  may  enforce 
his  said  judgment  against  such  real  property  with  like  effect  as  if  the  Judg- 
ment debtor  was  living,  and  it  shall  not  be  necessary  to  obtain  the  leave  of 
any  court  or  officer  to  issue  such  execution,"  etc. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Thomas  J.  Keighai-n,  for  appellant.  Thornton,  EarU  <&  Kiendl,  {David 
Thornton,  ot  counsel,)  for  respondent. 

Yan  Brunt,  P.  J.  On  the  26tb  of  October,  1880,  the  petitioner  and  his 
brotliers  William  J.  and  Albert  W.  Holmes  obtained  a  judgment  against  one 
James  Boyle,  and  the  petitioner  is  the  sole  owner  of  the  judgment,  which  re- 
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mtiins  wholly  unpaid  and  unsatisfied.  The  Judgment  debtor  died  In  or  about 
January.  18B1,  and  this  application  is  made  for  leave  to  issue  execution  upon 
said  judgment.  This  motion  was  denied,  upon  the  ground  that,  by  the 
amendment  of  section  1380  of  the  Code  made  in  1890,  it  is  provided  that  the 
section  sliall  not  apply  to  real  estate  which  had  been  conveyed,  or  might 
thereafter  be  conveyed,  by  the  deceased  judgment  debtor  during  his  life-time 
when  such  conveyance  is  made  in  fraud  of  his  creditors,  or  any  of  them ;  and 
from  the  order  denying  the  motion  this  appeal  is  taken.  We  think  the  learned 
judge  erred  in  his  application  of  the  amendment  referred  to.  It  is  true  that 
in  the  case  at  bar  it  is  alleged  that  the  judgment  debtor  Iiad,  in  1873,  con- 
veyed certain  premises  in  fraud  of  his  creditors,  but  the  amendment  did  not 
apply  to  snci)  a  case,  unless  the  alleged  conveyance  had  been  declared  fraud- 
ulent,  and  then  judgment  creditors  might  issue  their  execution  as  matters  of 
course,  without  application  to  the  court;  but,  until  the  fraudulent  convey- 
ance had  been  declared  fraudulent,  leave  of  the  court  was  necessary,  in  or- 
der that  the  judgment  creditor  might  issue  execution.  And  it  is  sought  to 
issue  the  execution  in  the  present  case  in  order  to  lay  the  foundation — the 
necessary  foundation — for  the  maintenance  of  a  creditor's  action  to  set  aside 
this  alleged  fraudulent  conveyance,  if  such  conveyance  exists.  After  such 
suit  lias  been  brought,  and  such  conveyance  has  been  declared  fraudulent, 
then  the  amendment  of  section  1380  applies,  and  leave  of  tlie  court  is  not  nec- 
essary to  issue  an  execution  to  reach  the  real  estate  as  to  which  the  fraud- 
ulent conveyance  baa  been  set  aside.  It  is  urged  that  the  judgment  recovered 
against  the  deceased  could  not  be  a  lien  against  this  real  estate,  because  more 
than  three  years  and  six  months  have  expired  since  the  decedent's  death. 
We  think  this  is  an  erroneous  interpretation  of  the  provisions  of  section  1380, 
and  that  it  was  in  no  way  intended  to  limit  thH  length  of  the  lieii  provided  l)y 
section  1251,  but,  on  the  contrary,  to  extend  the  same,  under  certain  circum- 
stances, beyond  the  period  of  10  years,  provided  by  the  latter  section. 

There  is  another  point  taken,  and  that  is  that  by  section  1381  it  is  provided 
that  the  proof  before  the  court  shall  be  made  by  affidavit,  whereas  this  pro- 
ceeding is  initiated  by  petition,  and  there  is  no  affidavit  before  the  court.  If 
this  objection  had  been  taken  in  the  court  below,  we  think  it  would  have 
been  fatal  to  the  proceeding,  but,  as  it  does  not  appear  to  have  been  then 
taken,  we  think  that  the  question  of  the  irregularity  of  the  initiation  of  the 
proceedings  was  waived.  Upon  the  whole  case,  therefore,  we  think  that  the 
order  applied  from  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted.    All  concur. 


Fboflb  eoB  rel.  O'Conmob  v.  8icei.es,  Sheriff. 
(9uj>reme  Cowrt,  General  Term,  First  Department.    January  16, 1801.) 

COHTBICPT— FumSHUBKT— Altsbnativb  Pkovisioh. 

An  order  for  commitment  for  contempt  of  a  judgment  debtor  who  had  failed  to 
appear  for  examination  in  supplementary  proceedings  directed  that  he  be  Impri*- 
oned  until  a  flne,  costs,  etc.,  be  paid,  or  that,  should  fie  appear  on  a  certain  day  for 
examination,  and  pay  a  flne  to  plaintiff,  and  stipulate  not  to  bring  any  action  against 
him  because  of  the  proceedings,  he  should  be  discharged.  Held  that,  even  If  the 
eourt  had  no  power  to  insert  such  alternative  provision  in  the  order  and  commit- 
ment, they  were  aot  invalidated  thereby,  as  it  caused  no  harm  to  the  debtor, 
since  he  oonld  relieve  himself  from  imprisonment  by  complying  with  that  portion 
of  the  order  which  the  court  was  authorized  to  make. 

Appeal  from  special  term,  New  York  county. 

Habeas  corpus  and  certiorari,  on  the  relation  of  Michael  J.  O'Connor,  to 
ot>tain  his  discharge  from  a  commitment  for  contempt.  The  relator  appeals 
from  an  order  dismissing  the  writs. 

Argued  before  Yan  Brunt,  P.  J.,  and  Bbady  and  Daniexs,  JJ. 

David  M.  Neuberger,  for  appellant.  /.  Edward  Weld,  for  Nathan  Oat- 
BHum  and  others.  Judgment  creditors,  respondents. 


Digitized  by 


Google 


102  KEW   YORK  SUPPLEMENT,  VOl.  13.  [Sup.  Ot. 

YAirBBiTirr,  P.  J.  The  relator  was  adjudged  gnfltyof  contempt  l^tiie 
city  court  of  New  York  in  proceedings  supplementary  to  execution.  An  or- 
der for  commifmenft  was  duly  made  wnd  entered  on  tlie  11th  of  July,  1890, 
and  a  warrant  was  Bubsequently  issued,  and  the  relator  arrested  thereunder. 
Writs  of  habeas  corpus  and  certiorari  were  obtained,  and  it  was  claimed  that 
the  arrest  under  the  order  of  commitment  was  unlawful  and  unauthorized, 
because  such  order,  after  having  adjudged  the  defendant  guilty  of  contempt, 
and  that  such  contempt  had  impaired,  impeded,  and  prejudiced  the  rights  or 
rmnedies  of  the  plainti-ff,  and  after  haring  imposed  a  fine,  and  after  having  pro- 
vided for  the  payment  of  the  costs  and  the  sheriff's  ftoes,  and  after  having  or- 
dered that  the  defendant  stand  committed  to  the  common  jail,  there  to  remain 
charged  upon  said  contempt  until  the  said  One,  together  with  the  costs,  ex- 
penses, and  sheriff's  fees  therein,  be  fully  paid  unless  be  should  be  sooner 
discharged  by  the  court,  prorided  that  shouM  the  defendant  appear  on  a  day 
certain  f<jr  the  purpose  of  being  examined,  and  pay  to  the  plaintiff  a  certain 
sum  as  a  fine  for  his  misconduct,  and  shouJd  lie  also  serroupon  Uie  plaintiff's- 
attorney  a  stipulation  binding  himself  not  to  bring  any  action  for  damHges 
against  the  plaintiff  or  iris  attorney  because  of  anyproceedi'ngs  had  or  ordered 
therein,  then  said  defendant  should  be  deemed  purged  of  said  contempt  and 
discharged  from  the  custody  of  the  slteriff,  and  his  bond  esnceled.  Tiie  writs 
were  dismissed,  and  from  the  order  therenpon  entered  this  appeal  is  talcen. 

The  commitment  compiled  with  all  the  requirements  in  respectto  such  pro- 
ceedings. The  appellant  was  charged  and  punished  fbr  his  failnie  to  appear 
for  examination,  and  the  warrant  specifled  the  act  which  be  was  required  to 
perform,  and  the  sum  to  be  paid  to  relieve  himself  from  the  contempt.  It  is 
urged  that  neither  the  order  nor  the  commitment  give  an  oprportunity  to  the 
relator  to  be  relieved  of  his  contempt  by  the  performance  of  the  act  forf aihire 
to  do  which  he  was  committed,  but  that  his  liberty  was  restricted  by  requir- 
ing the  stipulation  not  to  sue.  It  is  clear  that  the  court  isnot  bound  to  allow 
a  party  who  has  willfully  disobeyed  its  order  for  his  examination  to  purge 
bimself  by  submitting  to  examination.  The  court  has  a  right  to  adjudicate 
as  to  what  extent  the  contumacy  of  the  judgment  debtor  has  impaired,  im- 
peded, and  prejudiced  the  rights  or  remedies  of  the  plaintiff,  and  to  impose  a 
fine  therefor,  and  to  dfrect  that  Che  judgment  debtor  stand  committed  BntU 
be  pays  the  same.  This  the  order  and  commitment  in  question  did;  and,  if 
the  court  should  allow  in  the  commitment  the  judgment  debtor  to  purge  bis 
contempt  by  doing  something  else  tiian  ttiis,  if  be  complains,  be  need 
not  take  advantage  of  the  privilege,  such  part  of  the  order  being  mere  snr- 
plttsage.  If  the  court  had  no  power  to  insert  it  there,  the  commitment 
was  complete  without  it.  The  judgment  debtor  could  r^etve  himself  from 
imprisonment  by  doing  those  tilings  which  the  court  required  him  to  do,  and 
which  the  court  was  empowered  to  require  him  to  do;  and  if  he  did  not  pleaaa 
to  do  that  he  need  not  accept  the  alternative, — hecouldstay  in  jaiL  Wethinlc, 
therefore,  even  if  the  coiut  had  no  power  to  insert  the  alternative  prooeeding 
in  tile  order  and  commitment,  it  did  the  judgment  debtor  no  harm,  because 
he  could  reUere  himself  from  imprisonment  by  complying  with  that  portion 
of  the  order  which  the  court  was  empowered  to  make.  The  order  should  be 
affirmed,  with  1^10  costB  and  disbursements.    All  eoncur. 


Boas  V.  Hahun  «t  aL 
(Supreme  Court,  General  Term,  Flrtt  Department.    January  18, 1891.) 

FLU9IN0 — ^Biu.  or  Pabticulabs — Motion?  to  T/Lxkb  Bbfinite. 

An  order  denying  a  motion  by  one  of  two  defendants  for  a  liBl  of  parttOOlBrs  was 
modifled,  oa  appaai^  so  a*  to  require  plaintiff  u>  give  port  of  the  particulars  aalced 
lor.  AmotiMi  by  the  otber  defendant  to  have  ttie  osmplaint  made  mora  deflaite 
and  certain  having  been  granted,  before  such  deciaion  on  appeal,  a  nBargomaat 
thereof  was  asked  after  that  decision,  but  was  denied,  on  the  ground  that  the  or. 
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der  did  not  conflict  with  the  decision  on  appeal.  Held  that,  even  thoneh  that  or- 
der enlarged  on  the  decision  on  appeal  from  the  other  order,  It  sboola  not  be  re- 
versed, as  plaintiff  was  not  injured  tiiereby,  and  ooold  as  auily  oompljr  -with  it  aa 
with  the  other  order. 

Appeal  from  special  tarm.  New  York  county. 

Action  by  Frank  lioss,  aa  aocillary  administrator  of  Jaioes  0.  Bofls,  de* 
ceased,  against  Nathaniel  P.  Hamlin,  Wallace  P.  Willett,  and  others.  Plain- 
tiff appeids  from  an  order  granting  a  motion  by  defendant  Hamlin  that  tbe 
GompJaint  be  made  more  definite  and  certain. 

Argued  before  Yan  Bkumt,  F.  J.,  nnd  Bradt  and  Damikls,  JJ. 

Wileox,  Adams  <&  Maoklin,  (Qeo.  Bethune  Adams,  of  counsel,)  for  appel- 
lant. John  J.  Crateford,  {Theodore  F.  Smtxay,  of  couuselt)  for  respond- 
ents. 

Van  Brunt,  F.  J.  Althoagh  we  are  of  the  opinion  tbaA  the  court  below 
have  somewhat  enlarged  upon  the  deeistonof  the  general  t^rm  in  respect  to  tbe 
same  complaint  npon  the  Hppeal  of  Willett,  (II K.  Y.  Supp.  621,)  yet  we  do  not 
think  that  the  appellants  have  in  any  respect  been  injured  by  such  action  of  the 
court.  Tbey  can  as  easily  comply  witsli  the  order  of  the  special  term  as  they 
eonid  with  the  order  of  the  general  term.  We  think,  nnder  these  eircom- 
stances,  that  tbe  appeal  taken  was  entirely  nnnecessaty  for  the  protection 
«f  the  rights  of  the  plaintiffs,  and  that  the  order  appealed  from  should  be  8f> 
firmed,  with  flO  costs  and  disbarBemernts.    All  cononr. 


Boss  V.  WnxBTt  et  aL 
tBuvnme  Court,  Oeneral  Term,  SHrtt  DepartmenU   Jannaty  18, 1891.) 

Appeal  txam  speolal  term.  New  York  connty. 

AcUon  by  Frank  Ross,  as  ancillary  administrator  of  James  C.  Boss,  deceased,  against 
Nathaniel  P.  Hamlin,  Wallace  F.  WiUett,  and  others.  Plaintiff  sppMis  from  an  order, 
nakiar  a  pravioaa  order,  that  tbe  complaint  Ige  made  more  deflnlteand  oertain,  gfranted 
•n  moUOB  of  defanckant  tiSaraHn,  appUoabls  to  defendant  WiUeUi  For  daoisioa  on  ap- 
peal fram  that  order,  see  ante,  103. 

Arvued  before  Vait  Bbttnt,  P.  1.,  and  Bkast  and  Dahixls,  JJ. 

WUcox,  Adatm  A  Matiain,  {Oeo.  BeOnme  Adamt,  of  ooanasl,)  for  appeUsnt.  Hkeo- 
dor«  T.  Savaoay,  lor  iwiiaadairti. 

Vm  Bauav,  P.  J-  TIm  decision  of  the  appeal  in  the  oaae  of  Ross  t.  SamUn,  antt, 
IDS,  disposes  of  the  appeal  in  this  case.  The  order  shonld  tberefoie  be  afBrmwd,  MtH^ 
eateosta.    AUoononr. 

OaUF  e.  BCDKOND. 

{Suvrtrnt  Covrt,  Oeneral  Term,  Ftrst  Department   Jannary  8, 1891.) 

CouvHm-CiAm — ^Puu]>isa — Afvibmatiys  CUrss  or  Actiov. 

Defendant  purchased  real  estate  at  auction,  paying  a  deposit,  and  agreeing  to 
eomplete  tbe  purchase,  November  11,  lSti9.  In  an  action  by  the  vendor  for  bteaoh 
of  the  contract,  be  set  up,  as  a  counter-claim,  that  plaintiff,  on  December  10, 1889, 
sidd  tbe  propertjr  tos  tblnl  person,  and  stiU  retained  defendant's  deposit,  but  did 
not  allege  that  defendant  himself  was  ready  and  willing  to  perform  at  the  time  ap- 
pointed. Held,  on  demorrerto  the  counter-daim,  that  no  atBrmative  cause  of  SO- 
tioo  was  stated.    Dahihlb,  J.,  dissenting. 


Appeal  Cnm  special  term,  New  York  county. 

Action  by  Hngi)  N.  Camp  against  Michael  Bedmond.  Defendant  appeokt 
from  an  interiioentDry  judgment  sustaining  a  demurres  to  a  couater-oliUm  te 
faisanawer. 

Axgued  before  Yam  Bbiuit.  F.  J.,  and  Brady  and  Danieu,  JJ. 

ForaUr  A  8peir,  (Htnry  A.  Fortter,  of  counsel,)  for  appellant.  Jamtu  O, 
D$  la  Mara,  toe  leapondcot. 
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Daniels,  J.  The  action  is  for  damages  for  the  non-performance  of  a  eon- 
tract  made  for  the  sale  and  purchase  of  land.  The  sale  was  made  by  anction, 
and  it  was  to  be  completed  on  the  11th  of  November,  1889.  It  is  alleged  in 
the  complaint  that  the  defendant  in  that  respect  failed  to  fnlflll  the  terms  of 
his  agreement  to  accept  the  deed,  and  otherwise  perform  on  bis  part.  But 
the  ability  and  readiness  of  the  plaintiff  to  convey  the  property  lias  been  put 
in  issue  by  the  answer  of  the  defendant.  The  defendrint  then,  by  way  of  a  set- 
off, partial  defense,  and  counter-claim,  further  answered  that  the  10  lots  de- 
scribed in  the  complaint  were  knocked  down  to  him  at  public  auction  by  the 
plaintiff's  agent:  and  the  answer  then  proceeded  to  state  that  plaintiff,  in  sell- 
ing such  lots,  agreed  to  convey  them  to  the  purchaser  at  such  auction  sale  on 
receiving  the  purchase  money,  less  60  per  cent,  thereof,  which  could  remain 
on.  bond  and  mortgage,  at  the  option  of  the  purchaser;  that  the  defendant  paid 
to  the  plaintiff  $300  on  account  of  the  purchase  money;  on  information  and 
belief,  that  on  December  10, 1889,  plaintiff  sold  the  property  at  public  auction 
to  a  third  person,  and  thus  put  it  out  of  his  power  to  perform  his  contract  and 
convey  the  property  in  fee  to  the  defendant,  and  that  plaintiff  retained,  and 
still  retains,  $300  paid  to  him  by  the  defendant  on  account  of  the  purchase 
money;  that  the  defendant  is  entitled  to  have  the  $300  offset  against  any 
recovery  that  the  plaintiff  may  obtain  in  this  action,  if  any,  and,  if  plaintiff 
should  fail  to  recover,  defendant  is  entitled  to  recover  said  $300  from  the 
plaintiff.  Wherefore  the  defendant  demands  judgment  against  the  plaintiff 
for  the  dismissal  of  the  complaint,  and  the  sum  of  $300,  besides  the  costs  of 
the  action.  The  plaintiff  demurred  to  this  answer,  on  the  ground  that  it 
failed  to  state  a  cause  of  action,  and  the  demurrer  was  sustained  by  the  spe- 
cial term.  No  failure  to  perform  the  contract  has  been  in  any  form  admitted 
by  the  defendant,  nor  does  it  appear  otherwise  than  by  the  allegations  of  the 
complaint,  upon  whicii  issue  has  been  taken  by  the  answer,  how  the  contract 
was  carried  along  to  the  month  of  December,  1889.  It  cannot  be  inferred, 
from  what  has  been  set  forth  in  this  part  of  the  answer,  that  the  defendant 
was  at  any  time  in  default  on  his  part;  for  no  sucli  default  has  been  admitted, 
either  expressly  or  by  implication.  But  it  is  apparent  from  this  part  of  the 
answer  that  the  lots  continued  to  be  owned  by  the  plaintiff  up  to  the  10th  of 
December,  1889,  and  that  he  then  sold  them  to  another  person.  This  put  it 
out  of  his  power  to  perform  the  contract  be  had  made  for  their  sale  to  the  de- 
fendant, and  dispensed  with  an  offer,  in  the  averment  of  readiness,  to  per- 
form on  his  part.  Weeks  v.  Little,  89  N.  Y.  566;  Woolner  v.  Hill,  93  N.  T. 
576.  It  placed  the  plaintiff  himself  in  default,  as  the  case  has  in  this  manner 
been  stated,  and  entitled  the  defendant  to  rescind,  and  recover  bade  the  $300 
paid  by  him  on  the  purcluise  price  of  the  lots.  And  be  had  the  riglit  to  inter- 
pose that  as  a  counter-claim  in  this  action.  The  demurrer,  therefore,  should 
not  have  been  sustained;  and  the  judgment  should  be  reversed,  and  the  de- 
murrer overruled,  with  costs,  but  with  leave  to  the  plaintiff  to  withdraw  it, 
and  reply  in  20  days  on  payment  of  the  costs  of  the  demurrer  and  the  ap- 
peal. 

Van  Bbtjht,  P.  J.  I  cannot  concur  with  the  conclusion  arrived  at  by  Mr. 
Justice  Daniels,  that,  under  the  facts  alleged  in  the  answer,  the  defendant 
would  be,  if  they  were  true,  entitled  to  recover  the  amount  of  his  deposit. 
The  facts  seem  to  be  that  the  plaintiff  contracted  to  convey  to  the  defendant 
certain  real  estate,  and  the  defendant  contracted  to  pay  for  the  same  on  the 
lltb  day  of  November,  1889,  and  paid  $300  down.  There  is  no  allegation  in 
the  answer  setting  up  counter-claim  or  set-off  that  the  defendant  ever  was 
ready  to  take  the  property,  or  that  the  plaintiff  failed  in  any  respect  in  refer- 
ence to  his  part  of  the  contract.  It  is  urged  by  Mr.  Justice  Daniels  that  the 
defendant  has  not  admitted  that  he  was  in  default.  This  is  true,  but  in  his 
affirmative  cause  of  action  be  has  not  alleged  that  be  was  ready  and  willing 
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to  perform  at  the  time  appointed.  It  is  necessarj  for  blm  to  allege  and  ob- 
serve this  to  sncceed  in  his  affirmatiTe  cause  of  action.  All  that  is  alleged 
is  that  the  plaintiff  sold  the  property  to  somebody  else  on  the  10th  of  Decem- 
ber. Where  a  seller  makes  default,  the  purchaser  is  not  bound  to  wait  for- 
ever to  dispose  of  the  property  to  another  without  gi  ving  the  purchaser  a  CMose 
of  action.    The  judgment  should  be  affirmed,  with  costs. 

Bbast.  J.,  concurs. 


LiYiNOSTOM  V.  Nbw  Yors  Lifb  Insurakob  &  Trust  Go.  «t  ol. 
{Sujxreme  Cirtirt,  General  Term,  First  Departmtnt,    January  W,  1891.) 

1.  TKusts — Validity— CosSTDBKATioN. 

Plaintiff  and  his  brother,  by  agreement  In  writing,  conveyed  each  the  sum  of 
$100,000,  parcel  of  a  tmst  fnnd  in  wbicli  each  httd  an  expectant  interest  dependent 
upon  the  life-estate  therein  of  their  mother,  then  living,  to  the  defendant  company, 
la  tmst  to  hold  the  Bame  on  such  conditions  that,  in  case  of  the  death  of  eith<»r 
brother,  the  survivor  would  be  equally  heneflted  by  the  conveyance.  Thereafter, 
and  upon  the  death  of  their  mother,  whereby,  according  to  its  terms,  the  original 
trust  fund  became  alwolutely  vested  in  the  brothers,  they  drew  up  a  ratification  of 
•aid  agreement,  and  by  the  same  instrument  expressly  conveyed  property  of  the 
value  of  $100,000  to  the  defendant  company  npon  the  trusts  set  forth  in  the  said 
agreement.  Held,  that  the  agreement,  though  not  worded  in  express  terms  of 
mntnality,  was  a  mutual  agreement  between  the  brothers,  tlie  trust  conveyed  by  one 
bdng  the  consideration  for  that  conveyed  by  ttia  other. 

&  Baio— Pbbpbtdities. 

The  original  trust  fund  being  held  by  the  defendant  company,  the  plaintiff  and 
kis  brother  in  their  said  agreement  declared  it  to  be  their  intention  thereby  to  con- 
tfaiue  the  original  trust  dependent  on  their  mother's  life.  On  the  death  of  his 
brother,  pl^ntiff  claimed  that  the  agreement  was  void,  as  creating  a  trust  for  more 
than  two  lives  in  being.  Held,  that  the  brothers  had  no  power  to  continue  the 
prior  trust  created  by  another  person;  that  the  trust  created  by  them  was  a  new 
and  separate  trust  springing  into  existence  by  the  instrument  executed  by  them; 
and  that,  being  therefore  dependent  on  their  two  lives  only,  it  was  valid.  Distin- 
guishing GeTiet  V.  HunU  113  N.  Y.  158,  31  N.  E.  Rep.  ai. 

B.  Rescission  ov  C!o:7tbaot — Mistake — Evidence. 

The  trust  agreement  executed  by  the  two  brothers  provided  that,  on  the  death  of 
either,  the  $100,000  so  conveyed  by  bim  should  go  to  the  children  of  the  deceased 
or  their  heirs  per  stirpes,  and,  in  default  of  such  descendants,  the  income  of  said 
•nm  was  to  go  to  the  surviving  brother  for  life,  and  on  his  death  to  be  distributed 
equally  among  his  lineal  descendants  per  stirpes.  Plaintiff,  in  this  action,  claim- 
ing that  he  haid  never  intended  such  a  conveyance,  but  liad  instructed  the  convey- 
ancer to  draw  the  agreement  so  that  the  trust  fnnd  would  vest  absolutely  in  the 
surviving  brother,  sought  to  rescind  the  trust  on  the  ground  of  mistake.  Held 
Uiat,  there  being  no  evidence  that  the  alleired  mistake  was  common  to  both  broth- 
ers, and,  the  deceased  brother  having  fully  executed  his  share  of  the  contract, 
plaintiff  could  not  be  allowed  to  rescind  on  the  ground  of  hia  alleged  mistake. 

Appeal  from  special  term.  New  York  county. 

Action  by  Lewis  H.  Livingston  against  the  New  York  Life  Insurance  & 
Trust  Company  and  John  McL.  Nash,  as  executor  of  James  B.  Livingston, 
deceased,  and  others.  Defendant  the  New  York  Life  Insurance  &  Trust 
Company  appeals  from  a  judgment  for  plalutifl  entered  on  trial  by  the  ooort 
without  a  jury. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Danibls,  JJ. 

Emmet  d:  Sobituon,  {R.  E.  Robinson,  of  counsel,)  for  appellant.  Yonder- 
poel,  Cuming  dt  Ooodtotn,  (Delos  MoCurdy,  of  counsel,)  for  plaintiff,  re- 
spondent. 

Van  Brunt,  P.  J.  In  the  year  1876  the  defendant  the  New  York  Life  In- 
surance &  Trust  Company  held,  as  trustee  under  the  will  of  one  James  Hoggs, 
certain  real  and  personal  property.  The  beneficiary  for  life  was  Julia  A. 
Livingston,  the  mother  of  the  plaintiff  and  one  James  H.  Livingston,  now 
deceased.  The  terms  of  the  trust  were,  in  substance,  tha't  it  should  continue 
doling  tbe  joint  lives  of  Julia  A.  Livingston  and  Lewis  Livingston,  her  bus- 
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band.  la  o»ee  Lewis  Livingston  should  die  first,  then  the  trmt  wa»  ts  ecasa, 
and  Julia  A.  Livingston  wh3  to  taice  alifiolHleiy  the  whole  proiierty.  In  case 
Julia  A.  Livjnf^ton  should  die  first,  tlie  trust,  was  to  cease,  and  her  ksue 
were  to  bake  i^toeahttely  the  whole  property.  At  tlie  time  mentioned,  both 
JuUa  A.  LiTingstoB  and  Lewis  Livingston  were  living;  and  there  frere  also 
then  living  the  only  issue  of  aaid  Juiia  A.  Livingston,  Iter  two  children,  tb« 
said  Lewis  H.  Livingston  and  James  B.  Livingston,  now  deceased.  On  the 
IGth  of  December,  1876,  the  said  two  children,  James  B.  Livingston  and  Lewis 
H.  Livingston,  by  an  instrument  dated  on  that  date,  after  reciting  the  judg- 
ment fixing  the  terms  of  tlie  trust  then  existing  under  the  Boggs  will,  and 
that  they  were  the  only  children  of  said  JuMa  A.  Livingston,  and  her  only 
present  descendants,  and  l)ei<ng  desirons  to  continue  the  aforesaid  trast  In  the 
New  York  Life  Insurance  &  Trust  Company,  as  to  a  part  of  said  property, 
in  ease  they  or  eitlier  of  them  should  survive  the  said  Julia  A.  Livingston, 
and.  in  the  event  of  tlie  death  of  the  said  Julia  A.  Livingston  in  the  lite  of 
her  said  husband,  from  and  after  the  death  of  saiil  Julia  A.  livingatou,  t«  the 
extent  in  said  deed  particnlarly  set  forth,  conveyed  to  the  defendant  the  New 
York  IJfe  Insurance  &  Trust  Company  interests  in  said  trust  funds  in  the  fol- 
lowing language:  "That  the  said  James  B.  Livingston,  one  of  the  parties  of  the 
first  part,  doth  berel)T  grant,  transler,  and  assign  to  the  said  New  Yoiik  Life 
Insurance  &  Trnsrt  Company  the  sum  of  $100,000,  parcel  of  the  aforesaid 
trust  property,  to  which  be  is  now  or  shall  hereafter  be  entitled,  according  to 
the  terms  and  conditions  of  the  aforesaid  judgment,  and  now  in  the  posae»- 
aion  of  said  Niew  Yonk  Life  Ins.  &  Trust  Co.,  subject  to  the  life-estate  of  said 
Julia  A.  Livingston,  and  subject  to  be  divested,  in  the  event  of  the  dewth  of 
said  Lewis  Livingston,  the  husband  of  said  Julia  A.  Livingston,  during  her 
life,  and  subject  to  the  f  urtiier  oondations  hereinafter  set  forth,  upon  the  trusts 
and  condititins  as  followe:  To  invest  said  sum  of  9100,000,  and  keep  the 
same  Invested  darrng  the  life  of  said  Lewis  H.  Livingston,  Jr. ;  to  receive  the 
income  thereof,  and  pay  over  the  net  proceeds  of  the  same  to  the  said  Lewis 
H.  Livingston,  Jr.,  during  his  life,  and  upon  hia  death  to  distribute  the  said 
sum  of  8<100,000,  with  its  aceiimul«tions,  if  any,  equally  among  the  children 
of  said  Lewis  H.  Livingston,  and  the  descendants  of  his  deoeased  children, 
per  stirpes.  If  the  said  Lewis  H.  Livingston  die  without  issue  living,  then 
to  pay  the  income  to  the  aaid  James  B.  Livingston  fur  his  life,  and  upen  his 
^ath  to  distribute  the  same  equally  among  the  children,  and  the  desceadants 
of  tlie  deceased  children,  of  said  James  B.  Livingston,  in  eqnal  shares,  j^er 
»Urpeg."  The  deed  then  contained  a  precisely  similar  grant  from  Lewis  H. 
Livingston  to  tlie  trtist  company  of  9100,000  for  the  benefit  of  James  B. 
Livingston  and  his  issne,  if  be  sbonld  die  leaving  issue,  with  remainder  over 
to  Lewis  H.  Livingston,  Jr.,  and  bis  ctuklren,  if  James  B.  Livinsston  should 
die  wltbaat  issue. 

Thufl  these  tw-o  brottauera  atten^tted  to  create  a  trust  whirii  might  continoe 
as  t«  some  portion  of  the  trust,  at  least,  during  tlieir  lives.  Tiiereaiter.  in 
Noveuber,  IBS4.  Julia  A.  Livingston  di£d  leaving  her  husbaod,  Lewis  Liv- 
ingston, and  her  said  two  children,  surviving;  whereupon  the  trust  under  tbe 
Boggs  will  ceased,  aad  tbe  entire  property  held  theresnder  vested  in  her  ehil- 
dreu,  subject  to  the  trust  above  recited,  created  by  the  instrument  of  the  15th 
of  December,  1876.  On  tlie  21st  of  February,  1886.  Lewis  H.  and  James  B. 
Livingston  and  the  trust  company  entered  into  an  agreement  dated  oiB  that 
day,  whereby  certain  specific  property  was  set  out  to  make  up  the  respective 
funds  of  SldO.OOO,  as  called  for  by  the  inetrumeut  of  1876,  which  instrument 
contained  dauses  formally  ratifying  the  trust  created  t^  said  instruiorat  at 
1876,  amd  expressly  granted,  transferred,  and  assigned  to  said  trust  cempany 
the  said  property,  to  lie  held  by  aaid  oomrpany  upon  tlte  trusts  set  forth  in  tbia 
deed  of  Deeember  16,  1876.  Thereafter,  in  October,  1887,  James  B.  liv- 
lagBtBO  dtod,  leaving  a  last  will  and  teatameiLt,  whiob  has  bean  pn»vad«  and 
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letters  testamentary  thereoo  granted  to  one  of  tbe  executors  therein  named. 
By  this  will,  James  B.  Llvin<gBton  devised  all  his  estate,  after  the  payment  of 
las  debts,  to  his  brotlier  Lewis  H.  LlTingsCon,  and  to  his  heirs,  absolutely  and 
fcnver.  This  action  was  brought  by  the  survivor,  Lewis  H.  Livingston,  to 
krmk  the  trust,  principally  upon  the  ground  that  the  trust  was  not  originally 
drawn  according  to  tbe  mstruetions  given;  and,  secondly,  upon  tbe  ground 
that  Uie  trnst  atteiapted  to  be  created  was  in  violation  of  the  provisions  of 
the  statute  prohibiting  the  suspension  of  tbe  absolute  ownership  of  property 
hqrond  tke  term  of  two  lives  in  being  at  the  date  of  the  instrument  contain- 
iagauch  limitation  or  condition.  The  court  held  with  the  defendants  upon 
the  first  daim,  and  with  tbe  plaintiff  upon  the  second,  and  from  tbe  jadg- 
■ent  thereupon  entered  this  appeal  is  taken. 

It  is  urged  tn  support  of  the  judp^nient  that,  as  the  absolute  ownership  of 
the  truBt-estate  was  suspended  during  the  life  of  Julia  A.  Livingston  by  the 
«xpre8s  terms  ctf  the  instrument  under  consideration,  disability  was  eontio- 
ned  for  two  apdditioiial  lives,  because  by  its  terms  the  trust,  as  made,  em- 
braced every  exfaiing  trust-estate,  and  continued  the  same  trust,  in  the  same 
tnatee,  for  Ue  two  additional  lives.  And  we  are  cited  to  tbe  case  of  Genet 
V.  Htmt,  lis  N.  Y.  158,  21  N.  £.  Bep.  91,  as  an  authority  that  such  a  sus- 
pension is  void.  In  determining  this  claim,  it  will  be  necessary  to  consider 
for  a  moment  the  precise  situation  of  the  parties  in  respect  to  this  particular 
treat.  The  foundation  of  the  claim  of  the  plaintiff  depends,  as  far  as  this 
pflintaf  tbe  case  is  conoern^d,  upon  the  fact  that  the  deed  of  December,  1876, 
mas  a  eontinnation  of  an  existing  trust.  If  this  was  not  the  fact,  then  the 
«ase  of  ifenat  v.  Ifunt  lias  no  application,  and  the  claim  hns  no  foundatioa. 
How,  what  was  tbe  interest  of  James  B.  and  Lewis  H.  LiTingston  in  tbe 
«atHte  in  which  tbeir  mother  had  only  a  life-Interest,  if  she  did  net  survive 
lier  bubani?  The  Revised  Statotes  provide  (volume  1,  marg.  p.  723)  that 
•states,  as  xespects  the  time  of  their  enjoyment,  are  divided  into  estates  in 
yesseasion  and  astatn  in  expectancy;  that  an  estate  in  possession  is  where 
tbe  owner  bas  an  immediate  light  to  tbe  possession  of  tbe  land,  (and  it  may 
bs  said  bare  that  tbese  propositions  are  applioable  to  personal  property,)  and 
tluit  an  eataJCe  in  expectancy  is  where  the  right  of  possession  is  postponed  to 
a  fntiire  period.  Now,  therefore,  James  B.  and  Lewis  H.Livingston  had 
aa  eatata  ta  expectancy  in  this  property  which  was  involved  in  tbe  trust 
«nated  by  the  Boggs  wilL  The  statate  then  prooeeds  as  follows:  "Estates 
ia  expectancy  are  divided  into  estates  oou>nieiaeii]g  at  a  future  day,  denomi- 
nated  •  fntnre  estates,' and  reversioas.  A  f  atare  estate  is  an  estate  limited 
to  commeoce  at  a  future  day,  either  without  the  intervention  of  a  precedent 
estate,  or  on  the  determination  by  lapse  of  time  or  otberwise  of  a  precedent 
estate  created  at  the  same  time.  A  reversion  is  the  residue  of  an  estate  left 
ia  the  grairter  or  Us  heirs,  or  in  the  heirs  of  a  testator,  commencing  in  pos- 
session on  the  determination  of  a  particular  estate  granted  or  devised."  It 
Villthos  be  seen  that  the  interest  which  James  B.  and  Lewis  H.  Living- 
ston had  in  this  fund  was  a  future  estate,  tt  being  limited  upon  the  ter- 
adnationof  tbe  particular  estate  during  tbe  life-time  of  their  father.  The 
ataUite  further  states  that  "future  estates  are  either  vested  or  contingent. 
Th^  are  vested  when  there  is  a  person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  the  lands  upon  the  ceasing  of  the  inter- 
aiediate  or  precedent  estate.  They  are  contingent  while  the  person  to  whom 
er  tbe  event  upon  which  they  are  limited  to  talte  effect  remains  uncertain." 
Tberefoia  Julia  A.  Livingston,  under  the  Boggs  will,  was  not  only  a  life> 
tenant,  bat  held  a  contingent  future  estate,  and  bo  (Hd  her  sons  James 
B.  and  Lewis  H.  Livingston  hold  a  contingent  future  estate  in  the  trust 
Imda.  The  JScviaed  Statutes,  by  the  provigions  to  whieh  attention  has  been 
eallad,  have  thrown  under  one  liead  all  future  estates,  whether  vested  or 
aentingant,  and  irbethei  ioimeriy  known  as  "wsetod  reniaindeiB,"  "eontia' 
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gent  remainders,"  "executory  devises,"  or  by  any  other  name.  By  section 
35.  the  stAtute  provides  as  follows:  "Expectant  estates  are  descendible,  de- 
visable, or  alienable  in  the  same  manner  as  estates  in  possession."  There- 
fore the  person  in  whom  an  expectant  estate  is  vested  has  the  same  control 
over  the  interest  which  he  thus  possesses  as  though  be  were  in  actaal  pos- 
session of  the  property  representing  the  estate.  He  may  deal  with  it  in  pre- 
cisely the  same  manner.  And  this  is  all  that  James  B.  and  Lewis  H.  Liv- 
ingston did  by  the  deed  of  trust  under  consideration. 

It  is  true  that  they  speak  of  continuing  the  trust  contained  in  the  Boggs 
will.  But  they  had  no  power  to  continue  that  trust;  they  could  add  notliing 
to  that  will.  Whatever  trust  they  could  create  sprang  into  existence  by  the 
instrument  whicli  they  executed.  It  there  had  its  origin,  and  it  had  no  re- 
lation whatever  to  the  trust  created  by  the  Boggs  will.  It  was  the  complete 
crcjition  of  a  trust  if  the  Boggs  will  had  never  been  mentioned  in  it,  and  the 
mere  fact  of  the  mention  of  that  will,  and  the  fact  that  the  settlors  have  in- 
sisted in  the  instrument  that  they  were  going  to  do  a  thing  which  was  improper, 
cannot  invalidate  that  which  they  legally  did.  The  recital  of  the  instrument 
does  not  control.  They  recited  that  they  were  going  to  continue  that  trust, 
which  was  an  inpossibility.  All  that  they  did  was  to  create  another  trust,  af- 
fecting, it  is  true,  a  portion  of  the  same  property.  But  it  was  in  the  exer^ 
cise  of  the  power  of  alienation  conferred  upon  them  by  the  statute  that  they 
executed  this  trust-deed.  There  is  no  question  but  that,  had  they  the  prop- 
erty in  poBse^ision,  they  could  have  created  this  trust  in  respect  to  the  same 
property.  Now,  as  they  could  alien  their  estate  in  the  property,  although 
held  in  trust  during  tiie  joint  lives  of  their  father  and  mother,  precisely  the 
same  as  though  they  had  it  in  possession,  we  fail  to  see  any  reason  why 
they  might  not  create  a  trust  in  respect  to  that  property.  The  difiSculty  about 
the  position  of  the  plaintiff  in  this  respect  is  that  he  has  confounded  the 
ease  of  the  alienation  of  an  expectant  estate  with  a  case  where  the  power  to 
act  is  derived  from  the  instrument  which,  originally  created  the  estate.  In 
the  case  of  &enet  v.  Hunt  it  was  held  that  the  exercise  of  the  power  derived 
its  validity  from  the  original  instrument,  and  related  back  to  the  original  ii^- 
strument.  It  is  the  exercise  of  a  power  conferred  by  the  original  instru- 
ment, and  therefore  whatever  is  done  is  deemed  to  be  done  by  the  original 
instrument.  And  this  all  that  was  decided  by  that  case.  The  court  say 
that  an  estate  created  by  the  execution  of  a  power  takes  effect  in  the  same 
manner  as  if  it  had  been  created  by  the  deed  which  rHised  the  power;  that 
the  power  of  disposition  (referring  to  the  facts  of  that  particular  case)  re- 
served by  Mrs.  Biggs  in  the  trust-deed  was  not  an  absolute  power  equiva- 
lent to  absolute  ownership;  it  was  restricted  to  a  disposition  by  will."  Id 
the  case  cited,  the  pow^er  to  act  was  derived  from  the  instrument  crestii^ 
the  trust.  In  the  case  at  bar  the  power  to  act  arose  from  the  ownership  ot 
the  estate,  and  such  ownership  was  absolute,  although  it  was  an  expectant 
estate,  because,  as  already  stated,  the  owner  of  an  expectant  estate  has  as 
much  right  to  alien  as  the  owner  of  an  estate  in  possession. 

This  brings  us  to  the  next  proposition,  viz.,  that  the  plaintiff  never  in- 
tended to  make  a  trust  of  the  nature  expressed  in  the  written  instrument. 
It  is  claimed  that,  if  this  is  the  fact,  he  has  a  right  to  maintain  this  actiMi 
for  a  rescission  and  cancellation  of  the  trust;  and  the  distinction  between  ue- 
tions  to  reform  an  instrument,  and  an  action  to  rescind  and  cancel  the  same^ 
is  called  to  the  attention  of  the  court;  and  it  is  urged  that  the  mistake  of  the 
plaintiff  alone  is  sufficient  ground  for  its  rescission  and  cancellation.  What- 
ever may  be  the  rule  in  that  regard, — and  we  express  no  opinion  about  it, — 
In  respect  to  executory  contracts,  it  Is  certainly  not  the  rule  in  respect  to  ex- 
ecuted contracts.  In  the  case  at  bar  one  of  the  contracting  parties  has  coat- 
pletely  executed  bis  share  of  the  contract.  The  other  party,  he  being  dead, 
proposes  to  break  the  trust  upon  the  statement  that  the  instrument  was  not  of 
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tlw character  that  he  intended.  Waa  It  of  the  character  that  the  other  party  in- 
tended? There  is  no  pretense  but  that  it  was  of  the  character  which  James  B. 
Livingston  intended.  Where  is  the  authority,  in  the  case  of  a  contract  of  that 
description,  where  one  party  has  completely  executed  it,  for  the  position  that 
tbe  other  can  rescind  and  cancel  it  upon  the  pretext  that  be  did  not  intend  to 
make  such  a  contract  ?  There  is  only  one  condition  of  affairs,  as  we  understand 
it.  which  will  permit  tbe  rescission  of  a  contract  under  such  circumstances,  and 
tliatis,  either  the  mistake  must  be  common  to  both  parties,  or  through  the 
mistake  of  the  plaintiff,  accompanied  by  tbe  fraudulent  knowledge  and  pro- 
carement  of  the  other  party,  the  written  instrument  fails  to  express  the  real 
agreement  or  transaction.  It  would  be  a  strange  condition  of  the  law  to  hold 
that  any  one  party  to  an  agreement,  after  having  received  all  tbe  possible 
benefits  or  chances  of  benefit  from  tbe  agreement  which  the  other  party  could 
give  him,  should,  because  the  otiier  party  has  died,  be  allowed  to  rescind  and 
cancel  tbe  agreement  upon  the  pretext  that  he  did  not  intend  to  execute  such 
a  contract.  But  it  is  urged  that  the  trust  agreement  ia  not  a  mutual  agree* 
ment;  that  tliere  is  no  expression  of  mutuality;  that  they  did  not,  by  tbe 
terms  of  the  contract  as  written,  mutually  agree  nor  are  they  made  to  say 
tliat  they  were  moved  by  any  consideration  of  that  character,  and  that  upon 
the  face  of  tbe  trust-deed  the  creation  of  the  trust  was  tbe  voluntary  act  of 
each.  Upon  a  reading  of  this  instrument,  it  bears  every  evidence  of  matu- 
aiity.  It  is  true  that  they  did  not,  in  express  terms,  say  that  they  mutually 
agreed,  but  it  is  Just  as  apparent  that  the  one  trust  depended  upon  the  other. 
It  needs  no  argument  to  show  that  Lewis  H.  Livingston  would  not  have  made 
the  trust  which  he  did  if  James  B.  Livingston  had  not  made'tbe  trust  which 
he  did.  One  was  tbe  consideration  for  the  other,  and  therefore  it  was  not 
merely  the  voluntary  act  of  each.  The  consideration  ran  from  each  to  the 
other.  We  are  cited  to  a  long  list  of 'authorities  going  to  show  that  a  court 
of  equity  will,  at  the  request  of  the  settlor,  set  aside  and  cancel  a  deed  of 
troat,  unless  it  is  proved  to  be  the  voluntary,  intended,  and  well-understood 
act  of  the  settlor.  These  authorities  have  no  application  to  the  case  at  bar. 
This  instrument  was  not  unilateral.  It  was  a  mutual  agreement  between 
James  B.  and  Lewis  H.  Livingston.  Tbe  creation  of  the  one  trust  was  de- 
pendent upon  the  creation  of  the  other,  and,  as  already  stated,  after  Lewis  H. 
Livingston  has  obtained  all  the  benefits  of  this  trust,  to  allow  him  to  break  it 
because  James  B.  Livingston  is  dead — and,  as  a  will  has  been  made  in  his 
fovor,  he  runs  no  danger  in  so  doing — would  seem  to  violate  every  principle 
of  law.  We  have  not  considered  it  necessary  to  discuss  at  length  the  many 
authorities  cited,  to  show  that  a  voluntary  deed  of  trust  may,  under  certain 
circumstances,  be  recalled  by  the  settlor.  But  this  agreement,  being  between 
two  parties,  is  to  be  so  construed  that  it  protects  the  rights  of  each.  We 
think  that,  if  James  B.  Livingston  had  made  a  will  leaving  his  property  In 
another  direction,  the  plaintiff  would  never  have  brought  this  action  to  set 
aaide  this  trust;  he  never  would  have  dreamed  that  that  instrument  did  not 
express  the  true  intent  of  the  parties;  and  we  think  that  the  learned  judge 
in  tbe  court  below  was  right  when  he  decided,  as  matter  of  fact,  tliat  Lewis 
H.  Livingston  bad  established  no  such  proposition.  In  fact,  it  is  doubtful 
vhether  tbe  evidence  introduced  by  Lewis  H.  Livingston,  for  the  purpose  of 
•bowing  what  he  understood,  was  at  all  admissible.  James  B.  Livingston, 
tbe  other  party,  was  dead.  The  testimony  of  Lewis  is  that  be  and  his  brother 
went  to  the  lawyer,  who  is  also  dead,  to  have  this  trust-deed  executed,  and 
tfaat  he  told  the  lawyer  what  his  brother  and  himself  wanted,  and  the 
instrument  was  drawn,  read  over  to  him,  and  executed.  Now,  is  not  that 
giving  evidence  of  a  transaction  between  iilmself  and  his  deceased  brother? 
It  seems  to  be  so.  It  is  certainly  within  the  evils  arrived  at  by  the  piohibition 
of  the  Code.  But,  even  if  the  finding  of  the  learned  court  in  this  respect 
cannot  be  sustained, — which  we  do  not  for  a  moment  admit, — there  was 
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subsequentlj,  and  after  tlie  death  of  Julia  A.  Livingston,  a  ratification  vt 
tliis  deed,  or,  if  the  acts  done  did  not  amount  to  a  ratification,  a  CFea>- 
tiouof  tltetrnst.  We  are  cited  to  a  large  number  of  authorities,  every  ob» 
of  which  is  to  the^tTect  that  a  prineipaJ  cannot  ratify  tlie  acts  of  his  agent» 
nnless  he  knoirs  what  his  agent  has  done.  That  seems  to  be  elementary  law> 
and  to  l3e  involved  in  the  T«ry  act  at  ratification.  It  may  be  dained  tAat 
the  case  of  Adair  v.  Brimmer,  74  K.  Y.  539,  does  not  fall  within  that  oate> 
gory.  But  it  clearly  does.  In  that  case  it  is  held  that,  where  a  trustee  seeh» 
to  avail  himself  of  the  ratifiootion  by  a  cestui  que  trust,  he  mnst  show  that 
the  oestui  que  trust  was  fully  acquainted  with  the  facts.  In  addition,  thers 
it  another  principle  applicable  to  that  case,  and  that  is,  in  dealin'gs  between*, 
trustee  and  &  oestui  qtte  trust,  they  are  presnmably  fraudulent,  and  the  trus- 
tee must  justify  them,  which  he  can  only  do  by  allowing  that  his  cestui  qvm 
trust  was  fully  advised.  After  the  death  of  Julia  A.  Livinj;ston,  Lewis  H. 
and  James  B.  Livingston,  both  knowing  what  they  had  done,  expressly  rati- 
fied  it,  and  set  apart  the  property  to  be  conveyed  to  the  trustee,  and  not  only 
THtified,  but,  in  order  that  tiiere  should  be  no  mistake  about  it,  if  there  was 
no  act  to  ratify,  they  made  a  new  conveyance  to  the  trustee  of  the  property  X» 
be  heki  upon  the  trusts  named  in  the  original  instrument;  and  yet,  again» 
Lewis  H.  Livingsiion  ia  doing  something  he  did  not  intend  to  do.  It  seema 
to  be  difficult  to  see  how  it  was  possible  for  these  men  to  make  a  stronger  dec- 
laration of  trust  than  they  have  done  by  these  proceedings.  It  is  not  iieces- 
Bary  to  cite  authorities  to  show  that  the  terms  of  a  trust  may  be  contained  la 
■n  instrument  pepuraite  from  the  deed  creating  the  trust.  The  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  casta  to  the  appellant  t» 
•tdde  evmt.    All  ooncur. 


WHrnwy  v.  'Wabdki,!- 
(Supr«me  Cawrt,  Qeneral  Term,  Third  Department    Febrosiy  4,  ISOL) 

BviDBNOB  or  Pabtnbrship. 

Tbe  only  evidence  that  defendant  had  been  the  partner  of  one  C,  deoeased,  ^^ 
testimony  that  C.  had  told  witness,  but  not  in  the  presence  of  defendant,  tiMt 
defendant  was  hi*  partner.  Meld,  tiiat  Uils  was  hearsay,  and  inadmiaaibla  wgaiwrt 
defendant. 

Appeal  from  Ulster  oovnty  court. 

Action  by  Oliirer  B.  Whitney  against  Lawrenee  E.  Watdell.  Then  wb» 
Jndgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Leabned,  P.  J.,  and  Landon  and  Mathah.  J  J. 

John  Rusic,  (A.  T.  CUanoaler,  of  counsel,)  for  appellant.  Bldortu  Dajf' 
ton,  (A.  H.  Van  But  en,  of  counsel,)  for  respondent. 

Lbaknbd,  p.  J.  This  is  an  action  to  recover  against  defendant,  as  anrviT* 
lag  partner  of  the  firm  of  W.  J.  Cay  wood  &  Co.,  on  a  proiniSBory  note  of 
9200  made  by  said  firm.  The  action  was  commenced  in  a  Justice's  court,  and 
after  judgment  there  an  appeal  was  taken  to  the  county  court,  where  it  waa 
retried.  A  Judgment  was  recovered  for  tbe  plaintiff,  and  from  that  Judg- 
ment, and  from  an  order  denying  a  new  trial,  the  defendant  appeals.  The 
only  question  was  whether  the  defendant  was  a  member  of  that  firm.  Thero 
was  evidence  to  go  to  the  jury  on  that  point,  and,  though  the  evidence  was 
conflicting,  thei  county  court  properly  refused,  so  far  as  we  see,  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  evidence.  It  was,  however, » 
closely-contested  question  of  fact,  and  the  defenddnt  vras  entitled  to  have  no 
other  evidence  admitted  than  such  as  legitimately  bore  on  the  issue.  The 
plaintiff  asked  one  of  his  witnesses,  (Allerton:)  "Did  you  ever  hear  Walter  .1. 
Caywood  say  anything  about  Warden's  having  an  interest  in  the  firmi"*  Tlio 
defendant  objected,  on  the  ground  that  the  statement  was  not  binding  on  him 
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onlesB  made  in  his  presence.  Tlie  objection  was  overraled.  and  defendant 
excepted.  The  witness  answered:  "1  bad  no  conversation  except  to  ask  liiiu 
who  was  bis  partner,  and  he  said,  '  Lawrence  E.  Wardell.'  "  Tbis  statement 
was  no  evidt^ce  against  the  defendant.  Tbere  was  a  sharp  conflict  between 
plaintiff's  evidence  of  defendant's  admission  that  be  was  a  partner  and  de- 
fendant's denial  of  such  admission;  Iience  it  was  most  important  that  no 
hearsay  or  inadmissible  evidence  should  be  received.  We  do  not  see  bow  that 
statement  of  Cay  wood's,  out  of  court,  and  not  in  Warden's  presence,  could  be 
evidence  against  Wardell.  Some  other  qnestions  are  raised  on  the  appeal, 
which  need  not  be  discussed  here.  But,  in  a  case  where  the  question  of  fact 
was  so  sliaiplj  contested,  ttils  improper  evidence  may  have  dune  barm  to  the 
defendant.  A  jury  might  very  naturally  think  that  Caywood's  statement 
that  Wardell  was  his  partner  would  bind  the  firm.  lilbe  the  act  of  a  partner, 
and  that,  hence,  Wardell  was  by  the  weight  of  evidence  shown  to  have  been 
a  partner.  The  judgment  and  order  must  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event.    All  concur. 


WooowABO  t).  Felis. 

(Supreme  Court,  Otneral  Term,  Third  Department    February  i,  tin.) 

BvtBxim  ATTD  Wirs— Skpabatk  Peopkrtt— Rights  or  Cseditobs. 

Flaintiff  lent  her  hnsband,  at  various  times,  money,  which  he  nsed  with  his  own 
in  baying  and  tridiiig  horses  on  his  own  aooount.  PlAlntiS  tectlfled  that,  when 
the  last  team  was  bought,  her  husband  told  her  it  was  to  be  bars,  but  retainsd  it 
in  his  possession.  Seld,  thai  that  was  not  sufficient,  as  against  the  husband's 
crsditon,  to  establish  that  he  was  her  agent  in  these  transactions,  and  that  she 
was  tbe  owner  at  the  team. 

Appeal  from  circuit  court,  Ck>Iumbia  county. 

Action  by  Sarah  L.  Woodward  against  John  M.  Felts,  as  sheriff  of  Colombia 
connty,  to  recover  the  value  of  a  horse  levied  upon  by  defendant  by  virtue 
of  an  execution  against  plaintiff's  husband,  and  claimed  by  plaintiff  as  heia. 
Plaintiff  appeals  from  a  judgment  dismissing  her  cumplai-nt. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Mayhau.  JJ. 

Hawver  tt  Cochrane,  {A.  V.  8.  Cochrane,  of  counsel,)  for  appellant.  Car- 
rtngton  A  Bmerson,  for  respondent. 

liEKRTSfED,  P.  J.  The  defendant,  under  execution  against  Perry  Wood- 
ward, plaintiffs  husband,  sold  a  mare  February  21,  1889.  The  plaintiff 
claims  that  the  mare  was  hers,  and  sues  to  recover  the  balance.  She  was 
nonsuited  at  her  trial,  and  appeals.  The  question  is  whether  tbere  was  evi- 
dence of  her  ownership  wbich  should  have  been  submitted  to  the  jury. 
She  says  Iter  husband  kept  a  store  in  1885;  that  she  furnished  most  of  the 
money,  and  considered  that  they  were  owners  in  common;  and,  as  she  after- 
wards states  the  matter,  that  she  loaned  him  the  money.  The  theory  of  a 
loan  seems  to  be  Anally  relied  on.  She  says  that  she  loaned  bira  S150  to 
buy  a  span  of  horses,  and  then  loaned  him  $140  more.  She  says  that  she 
considered  liim  her  debtor.  Her  husband  bought  a  horse  of  Myers,  and 
traded  that  horse  with  one  Linls  for  a  team,  pajing  the  balance  in  cash. 
The  mare  in  suit  was  obtained  by  trading  the  «^d  team  witli  Johnson,  and 
getting  a  new  team,  of  which  the  mare  was  one.  Her  husband  paid  some- 
thing to  boot.  When  Johnson  came  and  left  the  team,  plaintiff  was  pres- 
ent, and  her  husband  said  he  wanted  her  to  understand  that  this  was  now 
her  team,  tihe  said  she  wanted  it  understood  that  this  was  her  team.  She 
teetifiea  that  she  never  got  title  to  the  mare  from  her  husband;  that  she  does 
not  daim  that  her  hnsband  transferred  it  to  her;  that  the  only  claim  of  title 
she  has  reets  on  the  transaction  above  stated.  The  plaintiff  further  testifies 
that,  when  the  first  team  was  bought,  she  advanced  9140,  and  the  difference 
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between  $140  and  $225  was  paid  bj  ber  busband;  that  he  said  it  was  bee 
team.  Slie  further  testities  tliat  her  husband  owned  the  borse  he  got  from 
Myers;  that  she  loaned  him  at  different  times  8150  in  all,  without  any  ref- 
erence to  her  parchaae  of  the  horse;  that  when  he  got  the  team,  at  the  time 
she  let  him  have  8140,  he  continued  to  use  it  in  his  business.  It  Is  plain 
from  her  testimony  that  she  never  owned  the  horse  bought  of  Myers.  The 
loan  to  her  husband  of  8150  was  made  without  any  reference  to  that  horse. 
Subsequently  she  states  that  she  loaned  him  the  8140.  If  this  be  true,  then 
he  was  not  her  agent  Id  the  purchase  of  the  Linis  team;  for  in  that  case  the 
money  was  his,  and  the  purchase  was  not  made  as  her  agent.  At  the  close 
of  the  case  the  plaintiff  asl^ed  to  go  to  the  jury  on  the  question  whether  the 
husband  was  not  acting  as  her  agent  in  the  purchase  of  the  first  team,  and 
In  subsequent  transactions;  but  there  seems  to  be  no  evidence  of  such  agency. 
She  says  she  told  her  husband  tliat  lie  could  have  the  money,  8140,  if  she 
could  have  the  team;  but, if  he  were  her  agent,  then  she  would  have  beeu  the 
purchaser  without  such  arrangement,  and  her  testimony  that  there  was  sucb 
conversation  contradicts  the  position  that  her  husband  was  her  agent.  Tak- 
ing her  testimony  most  favorably  for  her,  it  seems  that  before  borrowing, 
and  before  purchasing  the  lAnk.  team,  her  husband  promised  verbally  that 
the  team  should  be  hers.  Then  he  bought  and  continued  in  possession. 
Afterwards  her  husband  traded  the  Link  team  with  Johnson  for  another 
team,  and  paid  about  $45.  The  plaintiff  says  that,  when  the  team  was  de- 
livered, she  told  Jolinson  the  team  was  hers.  This  statement  of  course  gave 
her  no  title.  She  says  her  husband  told  her  it  was  her  team,  but  it  remained 
in  her  husband's  possession  and  use.  Her  husband  remains  indebted  to  her 
for  the  borrowed  money,  for  she  continually  asserts  that  she  loaned  him  the 
money.  She  states  further  that  she  does  not  claim  tliat  her  husband  ever 
transferred  to  her  the  horse  in  question.  She  does  not  claim  It  as  security  for 
the  loans ;  and,  as  she  does  not  claim  in  her  testimony  that  she  paid  Johnson 
for  the  team,  or  that  she  bought  the  team  of  him,  she  fails  to  show  any  title. 
She  cannot  hold  the  inconsistent  positions  of  having  lent  money  to  her  hus- 
band and  of  thereby  being  the  owner  of  the  property  taken  by  him  in  ex- 
change for  other  property  partly  paid  for  by  such  borrowed  money.  While  un- 
doubtedly there  may  be  dealings  between  husband  and  wife,  lending  of 
money  by  her  to  him,  purchases  by  him  as  her  agent,  possession  by  liim  of 
property  belonging  to  her,  and  the  like,  yet  such  transactions,  for  the  protec- 
tion of  his  creditors,  should  be  clear  and  distinct  in  their  character.  We 
think  the  judgment  should  be  affirmed,  with  costs.    Ail  concur. 


Eehp  et  al.  «.  Peck. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    February  4, 189L) 

1.   APPSAL — RbVIKW— CONFLICTINO  EVIDENCS. 

Where  there  is  a  conflict  of  evidence  on  the  trial  before  a  referee,  the  court,  on 
appeal,  will  not  interfere  with  the  finding, 
li  Account  Btatbd— Evidbncb. 

Flaintifl  seeking  to  recover  against  tlie  defendant,  as  snrvlvor  of  a  partnenUp, 
on  an  alleged  account  stated,  failed  In  bis  proof  of  copartnership.  Held  that,  in 
the  absence  of  proof  establishing  a  joint  liability,  defendant  was  not  solely  liable 
on  the  account  presented  to  him,  though  he  bad  retained  It  without  objection. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Oscar  F.  Kemp  and  John  Kemp  against  Alexander  D.  Peck,  aa 
survivor  of  an  alleged  copartnership  of  Alexander  D.  Peck  and  George  A. 
Peck,  George  A.  having  died.  The  complaint  alleges  that  the  plaintiffs  were 
copartners,  and  that  as  such  they  sold  the  goods  charged  in  the  complaint  to 
George  A.  Peck  and  A.  D.  Peck  at  their  special  instance  and  request,  but 
does  not  in  terms  allege  that  they  were  partners;  alleges  the  death  of  George 
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A.  Peck  before  tbe  commencement  of  this  action.  The  defendant  denies 
each  and  every  allegation  of  the  complaint,  except  the  death  of  George  A. 
Peck.  On  the  trial,  tbe  plaintifCs  proved  various  declarations  of  George  A. 
Peck  and  Alexander  D.  Peck,  tending  to  prove  that  they  were  partners, 
which  was  met  by  testimony  offered  by  the  defendant  tending  to  deny  tbe  ex- 
istence of  that  relation.  Tiie  plaintiffs  also  sought  to  establish  defendant's 
liability  by  proof  of  an  account  stated;  which  was  also  met  by  the  evidence 
tending  to  deny  the  same.  The  referee  reported  in  favor  of  the  defendant. 
From  the  judgment  entered  thereon  plaintiffs  appeal. 

Argued  before  Leakned,  P.  J.,  and  Landon  and  Mayham,  JJ. 

John  Langing,  for  appellants.     F.  P.  Abbott,  for  respondent. 

Matham,  J.  The  referee  found  In  this  case,  upon  the  conflicting  evidence 
■8  to  the  existence  of  a  copartnership  between  Alexander  D.  Peck  and  George 
A.  Peck,  that  they  were  not,  at  any  time  during  the  accruing  of  the  account 
on  which  this  action  was  brought,  copartners.  There  is  certainly  evidence 
tosupportthis  finding,  and  sufiBcient,  we  think, to  uphold  it.  Tbe  evidence  on 
this  subject  may  be  regarded  as  somewhat  equally  balanced.  But  insuch  a  casot 
the  court,  on  appeal,  will  not  interfere  with  the  finding  of  the  trial  court,  upon 
the  well-settled  and  sound  rule  that  the  jury  or  referee,  required  to  pass  upon 
disputed  questions  of  fact,  uponaconflictof  evidence,  having  the  witnesses  be- 
fore them,  are  better  able  to  judge  between  them,  as  to  the  probable  truth  of 
the  evidence,  than  the  court  on  review,  who  sees  only  the  record.  As  there 
is  no  decided  preponderance  in  the  oral  evidence,  and  no  circumstance  to  give 
added  weight  to  the  testimony  offered  by  the  plaintiffs  on  this  subject,  we  see 
no  reason  for  interfering  with  the  referee's  report  on  that  subject. 

The  testimony  of  Mrs.  Peck,  relied  upon  by  the  plaintiffs,  was  more  a  con- 
clusion of  the  witness  than  a  statement  of  facts  by  her,  and  in  it  she  is  ex- 
pressly contradicted  by  the  evidence  of  the  defendant,  Alexander  D.  Peck, 
whirh  fairly  raises  a  question  of  fact  for  the  referee.  He  swears  that  George 
A.  Peck  worked  his  farm  on  shares;  that  George  A.  had  no  machinery;  that 
be  (Alexander)  bought  tbe  machinery,  and  paid  for  the  same;  and  explains 
how  George  A.  Peck's  name  came  to  be  used  in  the  mortgage.  But  the  plain- 
tifts  insist  that  the  defendant  is  concluded  in  this  action  upon  an  account 
stati^d.  If  this  account  had  tieen  charged  to  Alexander  alone,  and  stated  to 
him,  and  he  had  retained  the  same,  without  objection  for  the  time  indicated 
by  the  evidence,  he  would  be  deemed  to  have  acquiesced  in  its  correctness  as 
to  amount,  and  it  would  be  presumptively  binding  upon  him.  Avery  v. 
Leach.  9  Hnn,  106.  But  the  referee  finds  that  the  letters  "A.  &  D., "  the  only 
thing  in  the  account  indicating  that  it  was  chargeil  against  Alexander  !>., 
was  written  over  an  erasure  of  the  word  "Peck," — a  significant  fact,  which 
tbe  referee  had  a  right  to  take  into  account  in  determining  whether  the 
original  account  was  not  in  the  name  of  George  A.  Peck.  Nor  do  we  think 
that  an  account  stated  can  be  used  for  the  double  purpose  of  proving  a  part- 
nership, as  well  as  the  amount  of  the  claim.  All  the  cases  seem  to  proceed 
on  the  theory  that  if  the  account  is  stated  between  tbe  proper  parties  to  it, 
and  assented  to  or  retained  so  long  that  the  assent  or  acquiescence  in  its  cor- 
rectness may  reasonably  be  inferred,  that  the  party  is  concluded,  in  the  ab- 
sence of  fraud,  from  denying  its  correctness,  {Locktoood  v.  Thome,  11  N.  T. 
170;)  and  if  either  party  attempts  to  impeach  the  settlement,  and  open  the 
account  for  re-examination,  tbe  burden  of  proof  rests  upon  him,  {Towsley  v. 
Dertison,  45  Barb.  490.)  But  all  this  relates  to  the  correctness  of  the  ac- 
count, and  not  to  the  liability  of  the  person  in  the  form  in  which  he  is  sued. 
If  an  account  is  presented  to  one  person  charging  him  as  liable  with  some 
other  person,  as  bis  partner,  we  do  not  think  that  the  authorities  go  to  the 
length  that  he  will  not  be  permitted  to  deny  that  relationship  when  sued  upon 
tbe  account.  If,  therefore,  as  in  this  case,  the  proof  fails  Co  establish  a  joint 
t.ISm.y.s.qo.I — 8 
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liability,  the  piurty  to  whom  tbe  account  was  presented  would  not,  bj  reason 
of  its  retention  without  objection,  be  solely  Uhble  on  it,  and,  if  the  partnw- 
ship  relation  was  not  eatabliahed,  of  couise  the  Arm  would  not  be  liable.  The 
appellants  rausa  several  objections  upon  the  evidence,  and  insist  that  the  ref- 
eree  erred  in  the  receipt  »nd  rejection  thereof  on  the  trial.  We  have  care- 
fully examined  the  various  rulings  and  exceptions  upontliat  subject,  and  find 
no  error  comnaitted  by  the  referee  in  the  receipt  or  rejection  of  evidence  for 
which  this  judgment  should  be  reversed.  Judgment  affirmed,  with  costs. 
All  concuc 


Peoflb  v.  QKBCK}. 
(Supreme  Court,  Oeneral  Term,  ZMri  i)i(fMir«iMn(.   PMtnafqr  A,  IMt) 

%  Tauas  Officials — Saui  or  lii^oBS. 

The  mayor  of  the  city  of  Budaon,  ttongb  ex  «|lo<o  hMd  of  the  pelim  of  tlast  oity, 
VMler  Law*  S.Y.  1873,  a  408,  S  Ifi,  ia  not  a  poUoe  official  within  tbjesieaniii«  of  Lawa 
N.  T.  1890,  c.  168,  {  1,  makinK  It  nnlawful  for  such  offlclala  to  be  Interested  In  the 
manufacture  and  sale  of  apiritnona  liijnorB. 
flL  Saks— Test  Oaths. 

The  mayor  of  Hudaon  not  tolng  one  of  the  rtKoMa  dailcaated  In  Lawa  K.  Y.  1880, 
a  IW,  ft  1,  a,  was  not  obUged  to  take  the  teat  oath  required  of  aoob  offloials  by  aeo- 
tion  8  of  the  aame  aoU 
•^  SuiB— iNDiorauNT. 

Where  a  atatnte  makes  it  nnlswfQl  to  be  Interested  in  the  mannfaotare  and  aale 
of  spirituous  liquors,  the  allegation  In  the  Indlotmaat  tha*  detaadant  waa  "engaged  " 
in  such  traffio  does  not  oonsUtute  a  charge  of  arlae. 
4  Same— Detsct  or  SuasTAsoa. 

The  failure  of  the  indictment  to  atate  definitely  the  act  oonatituting  an  alleged 
crime,  as  required  by  Code  Grim.  Proa  N.T.  {  275,  is  a  defect  of  substance,  and  not 
excusable  under  Code  Crim.  Proo.  N.  Y.  f  S65,  which  only  pravldes  that  an  inaofft- 
ciency  of  form  shall  not  aSeet  the  proeeedinga. 

Appeal  from  court  of  sessions,  Columbia  county. 

Indictment  against  Henry  L.  Gregg,  mayor  of  the  city  of  Hudson.  The 
Indictment  charged  that  the  said  Henry  L.  Gregg  did  heretofore  and  previous 
to  the  finding  of  this  indictment,  at  the  city  of  Hudson  in  this  county,  willfully. 
fraudulently,  and  intentionally  engage  in  the  manufacture  and  sale  of  spiritu- 
ous and  malt  liquors,  ale,  wine,  and  beer,  while  holding  the  office  of  mayor  of 
the  city  of  Hudson,  and  under  tlie  provisions  of  chapter  468  of  the  Laws  of 
1872,  as  amended,  known  as  the  "City  Charter,"  and,  acting  as  such,  and  as 
bead  of  police  under  the  provisions  of  said  charter,  and  while  executing  the 
functions  of  said  office  of  mayor  and  bead  of  police,  without  taking,  signing, 
and  filing  tlie  oath  prescribed  by  section  S  of  said  chapter  163  of  the  Laws  of 
1890,  as  required  by  said  act;  he,  the  said  Henry  L.  Gregg,  having  been  elected 
to  said  oiflce  of  mayor  in  December,  1888,  to  enter  upon  the  discharge  of  bis 
duties  January  1,  1889,  and  to  continue  to  and  including  December  31,  1890. 
To  this  indictment  the  defendant,  on  being  arraigned,  filed  a  demurrer,  spec- 
ifying  for  grounds:  First,  that  it  appears  on  the  face  of  said  indictment  that 
the  same  does  not  conform  to  the  requirements  of  section  275  of  the  Code  of 
Criminal  Procedure,  in  that  it  does  not  contain  a  plain  and  concise  statement 
of  the  acts  constituting  a  crime;  second,  that  ft  appears  on  the  face  of  the  in- 
dictment that  it  does  not  conform  to  the  requirements  of  section  276  of  the 
Oode  of  Criminal  Procedure,  in  that  it  does  not  set  forth  the  acts  charged  as 
an  o&ense;  third,  that  it  appears  on  ttie  face  of  the  indictment  that  the  actor 
omission  charged  as  a  crim/>  is  nut  plainly  and  concisely  set  forth  therein,  aa 
provided  in  subdivision  6  of  section  284  of  the  Code  of  Criminal  Procedure; 
fourth,  that  it  appears  on  the  face  of  tlie  indictment  that  the  facts  stated 
therein  do  not  constitute  a  crime.  The  court  overruled  the  demurrer,  and,  no 
plea  having  been  entered  by  the  defendant,  a  judgment  of  conviction  and  sen- 
tence was  pronounced  and  entered  by  the  court  against  the  defendant.  Frosa 
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the  order  overrnllng  the  demarrer  and  from  the  jadgment  the  defendant  ap- 
peals. 

Argned  before  Learnxd,  P.  J.,  and  Landok  and  Hatham.  JJ. 

Jfark  DtmU,  {Cadman  A  Pack,  of  counsel,)  for  appellaat.  A.  V,  L.  OaeHt- 
ran,  Dist.  Atty..  for  respondent. 

Matham.  J.  The  technical,  and  in  manT-  instances  prolix,  forms  of  plead- 
ing in  criminal  actions  or  proceedinga  existing  before  the  enactment  of  the 
Code  of  Criminal  Procedure  were  by  tliat  instrument  abolished,  and  the  forms 
of  pleadings  in  criminal  actions,  and  the  rules  by  which  their  sufficiency  is  to 
be  determined,  is  now  regulBted  by  that  enactment.  Seotion  273,  C!ode  Grim. 
Froc.  But  this  does  not  leave  the  pleader  in  criminal  actions  without  w^- 
defined  rales  by  which  he  uiuat  be  governed,  and  the  soflBciency  of  his  plead- 
ings determined.  Section  275,  Cbde  CMm.  Froc,  prescribes  what  an  indiet- 
meot  may  contain:  "(1)  The  title  of  the  action,  specifying  the  name  of  the 
court  to  which  the  indictment  is  presented,  and  the  names  of  the  parties."  (2) 
A  plain  and  concise  statement  of  the  act  constituting  the  crime.  And  section 
276  undertakes,  as  a  part  of  the  legislative  enactment,  to  prescribe  a  general 
form  by  which  the  pleader  may  be  governed  in  conforming  to  the  rules  pre- 
scribed in  and  by  section  275;  and  it  provides  that  If  it  be  a  misdemeanor 
having  no  general  name  the  pleader  must  insert  a  brief  description  of  it,  as 
given  by  the  statute,  and  adds:  "Committed  as  followsT  and.  after  giving  the 
name,  time,  and  place  of  the  alleged  offender  and  offense,  the  pleader  is  di- 
rected to  set  f urtli  the  act  charged  as  an  offense. "  If  these  are  the  rules  by 
which  the  sufficiency  of  pleading  is  to  be  determined,  as  provided  by  section 
27S,  we  must  compare  the  Indictment  in  this  case  with  them,  to  determine 
whether  it  substantially  conforms  to  these  reqairements.  The  indlclment  to 
which  the  defendant  interposes  this  demurrer  pnrports  to  be  for  violations  by 
the  defendant  of  sections  1  and  8  of  chapter  163  of  the  Laws  of  1890.  Sec- 
tion 1  of  that  act  provides  that  it  shall  be  unlawful  for  any  excise  commis- 
sioner, excise  inspector,  captain,  sergeant,  roundsman,  patrolman,  or  other 
police  officials,  or  subordiuHte  of  any  police  depariment,  or  any  eommissiofler 
of  excise  in  the  several  villages,  towns,  and  cities  of  this  state  to  be  eitherdi- 
lectly  or  indirectly  interested  in  the  manufacture  or  sale  of  sphftuous  or  matt 
liquors,  ales,  wine,  or  beer.  The  defendant  presents  three  priverpal  quea- 
tions  by  tliis  demurrer,  each  of  which  seem  worthy  of  carefi*!  cotrsideration: 
(I)  Does  the  indictment  set  foi-th  the  acts  constituting  the  crime  with  suffi- 
cient definiteness  to  answer  the  requirements  of  section  275  and  section  276 
of  the  Code  of  Criminal  Procedure?  (2)  Does  the  rndictraent  charge  a  crime 
under  the  provisions  of  section  1  of  chapter  16S  of  the  Laws  of  1890?  (3)  Is 
the  defendant,  as  mayor  of  tlie  city  and  ex  officio  the  "^head  of  police"  of  the 
city  of  Hudson,  embraced  within  the  description  of  "police  officials,"  as  re- 
ferred to  in  section  I  of  chapter  163,  Laws  1890? 

We  think  the  first  question  propounded  above  must  be  answered  in  the 
negative.  The  indictment  charges  in  general  terms  that  the  defendant  "  wiB- 
folly,  fraudulently,  and  intentionally  engaged  in  the  manofacture  and  sale," 
etc.  Xo  other  and  more  deSnite  designation  of  the  act  charged  is  given  in 
the  Indictment.  There  is  no  concise  statement  in  the  indictment  of  the  act 
constituting  the  crime,  as  required  by  subdivision  2  of  section  275  of  the  Code 
of  Criminal  Procedure;  nor  does  the  indictment  anywhere  set  forth  the  act 
charged  as  an  offense  as  clearly  as  required  by  the  form  prescribed  by  the  leg- 
islature in  section  276  of  the  Code.  These  requirements  are  clearly  embraced 
in  the  Criminal  Code,  and  must  be  considered  in  determining  the  sufficiency 
of  an  indictment.  The  object  of  a  statement  of  the  act  charged  as  criminal  in 
an  indictment  is  to  inform  the  accused  of  the  exact  natnre  of  the  elmrge  made 
against  him.  That  is  the  primary  object  of  all  pleadings  in  criminal  as  well 
M  civil  proceedings.    It  is  not  enough  to  allege  that  the  accused  committed 
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murder,  without  alleging  the  name  of  the  victim,  or  to  charge  burglary  or 
forgery,  without  stating  wtiat  was  burglurized  or  in  what  the  for^^ery  con- 
sisted;  nor  is  it  sufficient  to  allege  Id  general  terms  under  section  1  of  chap- 
ter 163  of  the  Laws  of  1890  that  the  defendant  "fraudulently  and  intention- 
ally engaged  in  the  manufacture  and  sale  of  spirituous,"  etc..  without  any 
statement  of  the  time,  place,  or  manner.  But  we  are  not  left  in  this  case  to 
a  pioneer  construction  of  these  sections  of  the  Criminal  Code  when  applied  to 
indictments  of  this  character.  This  question  was  fully  considered  in  an  In- 
dictment not  distinguishable  in  principle  from  this,  in  the  case  of  People  v. 
£urn8.  6  N.  Y.  Supp.  611,  where  Inqalls,  J.,  uses  this  language:  "The 
omission  of  such  statement  in  the  indictment  constituted  a  material  defect,  as 
without  it  the  defendant  would  be  liable  to  surprise  upon  the  trial,  and  quite 
likely  to  be  prejudiced  by  such  omission.  The  defect,  therefore,  must  be  re- 
garded as  a  matter  of  substance,  and  not  merely  a  form,  as  it  was  the  right  of 
the  defendant  to  be  informed  not  merely  of  the  crime  charged,  but  also  of  the 
act  which  constitutetl  it;"  and  held  that  the  indictment  was  fatally  defective 
for  that  reason.  This  is  in  accordance  with  the  rule  laid  down  In  People  v. 
Dumar,  106  N,  Y.  509,  510,  13  N.  E.  Rep.  325. 

The  next  inquiry  is,  does  the  indictment  charge  a  crime  under  the  provis- 
ions of  section  1  of  chapter  163  of  the  Laws  of  1890?  The  indictment  charges 
that  the  defendant  did  willfully,  fraudulently,  and  intentionally  engage  in 
the  manufacture  and  sale  of  liquors,  while  holding  the  office  of  mayor,  etc., 
but  does  not  charge  in  terms  that  he  is  directly  or  indirectly  interested  in  the 
manufacture  or  sale  of  spirituous  or  malt  liquors,  ales,  wines,  or  beer.  The 
allegation  of  the  indictment  might  be  strictly  true,  and  yet  the  defendant 
might  in  no  way  be  interested  in  the  manufacture  or  sale,  within  the  language 
of  the  statute.  He  might  be  a  common  laborer  in  a  brewery  or  distillery,  or 
an  engineer  running  a  distillery,  and  thus  engaged  in  the  manufacture  of  dis- 
tilled or  fermented  liquors,  and  yet  be  in  no  way  interested  in  its  manufacture; 
and  the  same  might  be  said  of  an  agent  employed  by  the  month  to  sell,  or  a 
teamster  employed  under  a  salary  for  its  delivery,  and  yet  have  no  interest  in 
the  business;  and  it  could  not  be  said  that  he  was  interested  within  the  lan- 
guage of  this  act,  because,  in  construing  a  penal  statute,  we  must  deal  with 
the  language  employed  by  the  legislature,  and  are  not  at  liberty  to  import  into 
it  other  language  for  the  purpose  of  broadening  its  signification.  It  must  be 
construed  strictly,  at  the  same  time  giving  full  force  and  effect  to  the  lan- 
guage actually  employed  by  the  legislature.  It  is  true  that  words  used  in  a 
statute  need  not  in  all  cases  be  used  in  an  indictment.  But  the  legislature  in 
the  Criminal  Code  have  furnished  a  rule  which  should  be  followed.  Section 
2S3  of  the  Code  of  Criminal  Procedure  upon  the  subject  provides  as  follows: 
"Words  used  in  a  statute  to  define  a  crime  need  not  be  strictly  pursued  in  an 
indictment,  but  other  words  conveying  the  same  meaning  may  be  used." 
But  we  have  seen  that  the  word  "engage,"  used  in  the  indictment,  does  not 
convey  the  same  meaning  as  the  word  "interested,"  employed  in  the  statute. 
We  think  for  this  reason  that  the  indictment  in  this  particular  does  not  charge 
the  same  commission  of  a  crime  under  section  1  of  chapter  163,  Laws  1890. 
In  People  v.  Dumar,  supra,  the  court  says:  "If  there  is  no  accusation  of  any 
crime,  the  paper,  however  formal  in  other  respects,  would  not  be  an  indict- 
ment." It  is  quito  true,  as  claimed  by  the  learned  district  attorney,  that  a 
demurrer  to  an  indictment  is  not  permitted  for  imperfections  of  form;  and 
upon  this  subject  we  are  referred  to  the  case  ot  People  v.  Clements,  107  N.  Y. 
205, 13  X.  £.  Bep.  782,  where  the  court  says:  "The  Code  of  Crimimil  Pro- 
cedure enumerate  the  ground  upon  which  a  demurrer  may  be  interposed, 
(section  323.)  and  does  not  permit  a  demurrer  for  imperfections  in  the  form 
of  the  allegations;  but,  on  the  contrary,  section  285  declares  that  no  indict- 
ment is  sulficient,  nor  can  the  trial,  judgment,  or  other  proceedings  thereon 
be  aHected  by  reason  of  any  imperfection  in  matters  of  form  which  do  not 
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tend  to  the  prejudice  of  the  suhstantlal  rights  of  the  defendant  upon  the  mer- 
its." The  soundness  of  this  proposition,  or  the  auttioritatlve  utterance  of  the 
courts  of  appeals,  ciinnot  be  questioned.  But  the  objections  we  have  dis- 
cussed do  not  relate  to  matters  of  form,  but,  as  we  thinlc,  relate  to  the  sub- 
stantial rights  of  the  defendant. 

The  third  and  last  proposition  which  we  are  called  upon  to  consider  is 
whether  the  defendant  comes  within  the  list  of  oflBcials  named  in  section  1  of 
chapter  163  of  the  Laws  of  1890.  The  charter  of  the  city  of  Hudson  makes 
the  mayor  a  member  of  the  common  council,  and,  when  present,  its  presiding 
olBcer.  Section  15  of  the  charter  (Laws  1872,  c.  468,  §  15)  provides  as  fol- 
lows: "As  the  head  of  police  of  the  city  he  shall  preserve  peace  and  good  or- 
der therein."  This  is  the  only  provision  of  the  charter  that  we  have  been 
able  to  find  that  In  any  way  connects  him  with  the  police,  except  that  by  the 
same  section  he  has  power  to  remove  any  policeman.  Does  this  provision 
malce  him  a  police  official  within  the  meaning  of  section  1  of  chapter  163  of 
the  Laws  of  1890?  We  think  not.  He  certainly  is  not  a  police  commissioner, 
police  Inspector,  captain,  sergeant,  roundsman,  patrolman.  Does  he  come 
within  the  other  designation,  "other  police  official  or  subordinate  of  any  police 
departicent?"  We  think  not.  As  chief  executive  officer  of  the  city,  the 
mayor  is  ordinarily  invested  with  authority  of  heading  the  police  force,  for 
the  purpose  of  preserving  order  and  maintaining  peace;  but  in  no  ordinary 
acceptation  of  that  term  can  be  be  regarded  as  a  police  official,  and  we  think 
it  would  be  doing  violence  to  the  ordinary  meaning  of  the  term,  as  well  as  to 
the  intention  of  the  legislature,  in  the  absence  of  an  express  declaration  of 
I^islatlve  intent,  to  hold  that  the  mayor  of  Hudson  is  one  of  the  police  offi- 
cials of  that  city.  If  the  legislature  had  intended  to  make  the  mayor  a  con- 
stituent part  of  the  police,  his  name  would  have  preceded  that  of  police  com- 
misBioner,  Instead  of  leaving  it  to  be  spelled  or  guessed  out  of  the  term  "po- 
lice official,"  and  named  in  connection  with  subordinates  to  the  police  depart- 
ment. We  find  no  rule  of  construction  that  would  justify  us  in  holding  that 
the  mayor  is  a  police  official  when  be  is  nowhere  expressly  designated  as  such 
when  such  a  construction  would  make  him  amenable  to  the  provisions  of  a 
criminal  or  penal  statute.  "It  is  a  well-established  rule  of  law  that  stat- 
utes which  create  criminal  offenses  are  to  receive  a  strict,  and  not  a  liberal, 
oonstraction;  and  they  should  not  be  enlarged  by  interpretation  beyoud  their 
fair  meaning  and  import."  Sherwin  v.  People,  100  N.  T.  361,  862,  8  N.  E. 
Bep.  465.  If  we  are  right  in  this  view,  then  the  mayor  of  Hudson  was  not 
required  to  take  the  test  oath  prescribed  by  section  8  of  chapter  163  of  the 
Laws  of  1890,  as  he  was  not  one  of  the  officers  designated  in  that  section. 
The  Judgment  of  the  court  of  sessions  of  Columbia  county  overruling  the 
defendant's  demurrer  tothe  indictment,  and  the  conviction  thereon,  must  be 
raversed,  and  the  defendant  must  have  Judgment  on  the  demurrer. 

All  oononr. 


Pboflb  0.  Hasmoh. 

(Supreme  Oowrt,  Otneral  Term,  ThMi  Departmtnt.    Vebnuuy  4, 1891.) 

POuoB  OrwiciAUi — Sai^ss  ov  LiquoB. 

Though  an  alderman  of  the  oity  of  Hadaon,  as  •  member  of  the  common  connoU, 
•bares  id  the  power  of  that  body  under  Laws  K.  Y.  1872,  o.  468,  SS  19,  87, 89,  to  ap- 
point and  remove  policemen,  he  is  not  a  police  official  within  the  meaning  or  Laws 
K.  Y.  1890,  c  168,  |  1,  making  it  a  crime  for  such  offldaU  to  be  interested  in  Um 
manufacture  and  sale  of  spintnous  liquors. 

Appeal  from  court  of  sessions,  Columbia  county. 

Indictment  against  Thomas  F.  Hannon,  an  alderman  of  the  city  of  Hudson, 
for  engaging  in  the  manufacture  and  sale  of  spirituous  and  malt  liquors,  etc., 
while  holding  the  office  of  alderman.    Defendant's  demurrer  to  the  Indict- 
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ment  was  orerrnled,  and  Jndgnent  ct  oonvictlofi  rendered  against  bim.  Ftom 
the  order  overriillng  tteniUTrer,  and  the  judgment,  defendant  appeate.  Laws 
N.  Y.  1«72,  c.  468,  §§  19,  27,  29,  provide,  in  substance,  thnt  the  aldermen  of 
tbe  crtjr  of  Hudson  shall  be  nneiabers  of  the  oommon  council,  and  that  the 
common  council  shall  appoint  and  remove  police  ofiBcers. 

Argned  before  LEARtna),  P.  J.,  and  Landon  and  Matram,  J  J. 

Mfark  Dunti,  {L.  f.  LangUy,  ct  ooonsel,)  for  appellaat.  A.  V.  S,  Oothtxm, 
Bist.  Attj..  for  the  Peofde. 

Mayhah.  J.  Tlie  indtctmeot  in  this  case  is  snbstantially  in  form  and  sab- 
stance  like  tlie  indictment  in  People  y.  Gregg,  ante,  114,  (decided  at  the  same 
time,)  except  timt  in  the  case  last  cited  Gregg  was  acting  as  mayor  and  the 
defendant  tierrin  is  charged  as  acting  as  alderman  of  one  of  the  wards  in  th« 
eity  of  Hudson.  The  indictment  in  both  eases  proceeds  upon  the  theory  that 
the  accused  comes  within  the  designation  in  section  1,  c.  163,  Laws  1890,  of 
police  commissioBer,  police  inspector,  captain,  sergeant,  ronndsman,  patrol- 
man, or  other  police  crfOcer,  or  subordinate  of  the  police  department.  Section 
19  and  section  29  of  the  charter  give  the  common  council  the  power  to  appoint 
and  remove  policemen,  and  section  27  makes  the  aldermen  of  this  city  mem- 
bers of  the  commoa  council,  but  none  of  these  provisions  in  terras  maike  the 
aldermen  policemen  of  tbe  city,  or  bring  tfaem  within  any  of  the  pdlice  ofiSciais 
specified  in  chapter  168  of  tlie  Laws  of  1890;  and  the  defendant  was  not.  there- 
fore, required  to  take  the  oath  prescribed  in  section  8  of  that  act.  AVith  that 
view  of  the  case  it  is  unnecessary  for  us  to  consider  the  grave  constitutional 
question  raised  by  tbe  appellant  on  this  appeal.  For  most  of  the  reasons 
stated  in  the  opinion  in  People  v.  Gregg,  supra,  which  is  argued  by  the  learned 
district  attorney  with  this  case,  we  think  the  decision  of  tbe  court  of  sessions 
overruling  tbe  demurrer  and  convicting  the  defendant  applies  to  this  case. 
Tbe  order  ovemiiing  tbe  demurrer  and  judgment  of  conviction  and  sentence 
on  the  indictment  must  be  reversed,  and  the  d^endant  must  have  judgment 
on  the  demurrer.    All  concur. 


Ai>*Ma  0.  Lahsos  Consolidatbd  Stoke-Sxkviob  Go. 
(Suvmne  Court,  Oenerdl  Term,  Third  Department.    Februaiy  i,  188L) 

L  Acnox  ABAmn  CX>«pobatioh— PLEAnnre. 

The  BUfigatioD  of  iuoorporatioo,  required  by  Cods  ClvU  Free.  N.  T.  1 1773.  In  an 

action  bj  or  against  a  oorporation,  is  no  part  of  the  cause  of  action,  and  Its  abaenoe 
In  the  complaint  is  not  ground  of  demurrer  for  insufficiency. 

B.  PtBABlSa — DBlCtTRRBIl — WxST  OT  JCKIBDIOTION. 

Where  it  does  notappear  oa  the  ta,oe  of  tlie  complaint  that  tlie  OMUt  has  aot  Juria- 
dictlon  ot  the  saiipeet-maitter,  or  at  tho  paiscB  of  tlis  dsteniiaai^  tbe  obJsctiaB  ot 
want  of  jurlsdioUon  cannot  be  raised  by  demurrer. 

Appeal  from  special  term,  Albany  county. 

Action  by  Milton  F.  Adams  against  the  Lamson  C!onsolidated  Strae-Serv- 
Ice  Company.  Defendant  appeals  from  an  interlocutory  Judgment  overrul- 
ing a  demurrer  to  the  complaint. 

Code  Civil  Froc.  N.  Y.  §  1775,  provides:  "In  an  action  brought  l^  or 
against  a  corporation,  tbe  complaint  must  aver  that  the  pUdntifl  or  the  d»> 
fendaAt,  as  the  case  may  be,  is  a  corporation,"  etc. 

Argued  trnfore  Learned,  F.  J.,  and  Lakdos  and  Mayhaji,  JJ. 

Wilmer  &  Canfleld,  [George  F.  Cattfield,  of  counsel.)  for  appellant.  CA<rM 
«ft  Delehanty,  (Norton  Chase,  of  counsel,)  for  respondent. 

Leabnkd,  p.  /.  This  is  an  appeal  from  an  interlocutory  judgment  over- 
raling  donnrrer  to  plaintiff's  complaint  The  action  is  brought  to  recover 
damages  for  false  imprisonment  of  the  plaintiff  caused  by  defendant  in  the 
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state  of  JlaasacbuwUs.  The  oontplBint  contains  no  distinct  averBtent  tbat 
Ltae  dt;f«adant  la  a  corporation,  nor  does  it  contain  any  averment  as  to  plain- 
tifTs  present  residence.  The  grounds  of  demurrer  are  stated  to  be  (1)  that 
the  compliant  does  BOt  state  facta  Bufflclent  to  consftitute  a  cause  of  action; 
(2)  ttuit  it  does  not  state  facts  sutHcient  to  show  that  the  court  has  jurisdic- 
tion of  the  defendant,  er  of  tlie  subject  of  the  action.  The  demurrer  is  based 
on  section  1775  of  the  Code,  which  states  what  must  be  averred  in  the  com- 
plaint in  an  action  bj  or  a^ast  a  corporation;  bo*  the  iifllcultjr  is  that  ttae 
defendant  requites  via  to  assume  that  it  is  a  ooiporation.  Now,  although  w* 
may  naturally  suppose  from  the  name  of  the  defeudaot  that  it  probably  is  a 
corporatlen,  still  there  is  no  allegation  to  that  effect  in  the  complaint.  The 
de&Ddant  may  be  a  partnership  er  a  joint-stock  association.  True,  if  that 
were  the  case,  the  piaintiJl's  action  nlgtat  bare  been  improperly  brought. 
But  that  is  not  the  qoestion  here.  All  we  have  to  decide  is  whether  the  com- 
plaint is  demurrable.  In  Fux  v.  Premrving  Co.,  98  K.  Y.  54,  an  action  bad 
been  commenced  la  justice  court,  and  in  the  complaint  in  that  court  there 
was  BO  allegation  that  defendant  was  a  corporatinn.  The  cause  was  removed 
totbe  supreme  court  after  plea  of  title;  and  in  the  complaint  in  that  court 
aa  allegation  was  inserted  that  defendant  was  a  corporation.  A  motion  was 
made  to  striice  this  allegation  out,  under  section  2967.  The  court  at  appeals 
Md  tt  ooght  not  to  be  stricken  out,  saying:  "The  aUegatlon  tliat  the  defend- 
ant is  a  eerptvatioo  is  no  part  of  tlie  cause  of  action,  but  simply  relates  to  the 
character  and  capacity  of  the  defendant."  It  this  be  correct,  demurrer  could 
not  be  sustained  in  this  present  case  on  the  ground  that  the  complaint  doea 
not  state  facts  suficient  to  constitute  a  cause  of  action ;  tor.  if  tiie  allegation 
that  the  datondaat  is  a  eoiporation  is  no  part  of  the  caose  of  action,  then  the 
absence  of  that  allegation  cannot  be  ground  of  a  demurrer  for  insufficiency. 
la  harmony  with  tiiis  is  a  diclum  Ui  Society  v.  Foots,  5  N.  Y.  Supp.  286, 
and  the  decision  in  Bcatk  v.  Corbett,  10  Abb.  N.  C.  85.  In  Furniture  Co, 
T.  Ortimme,  10  Civil  Free.  B.  176,  the  complaint  alleged  that  plaintiff  was  a 
corporation,  but  did  not  allege  whether  it  was  foreign  or  domestic.  The 
court  held  the  complaint  good  on  demurrer,  referring  to  the  rule  as  being  the 
same  under  the  former  Code.  Bank  v.  Donnell,  40  N.  Y.  410.  See.  also, 
RothehUd  t.  Railway  Co.,  10  N.  Y.  Sapp.  S6.  We  have  not  overloolsed  the 
decisions  cited  by  the  defendant  holding  a  different  rule.  It  is  not  necessary 
to  cite  or  comment  on  them.  Aa  to  the  point  of  the  demurrer  that  the  court 
has  not  jurisdiction  of  the  subject,  or  of  the  person  of  the  defendant,  we  do 
not  see  that  this  appeals  by  the  couiplaiut.  Facts  may  perhaps  appear  on  the 
tedal  which  will  show  a  want  of  jurisdiction.  We  understand  that  the  de> 
ftadant  relies  on  section  1780  of  the  Code.  It  may  be  also  that  the  defend- 
ant, under  secUon  546,  may  require  the  complaint  to  stats  the  corporate  ex- 
isteooe  of  defendant  (if  defendant  be  a  corporation)  aaore  fully.  We  have, 
however,  only  to  pass  on  the  question  of  the  demurrer.  Jodgment  affinned, 
with  costs,  with  leave  to  defendant,  in  20  days  after  notice  of  judgment,  on 
payment  of  costs  below  and  of  this  eouxt,  to  withdraw  demurrer,  and  an- 
•wer  over.    Ail  ceacnu. 


Pbofu  ex  rel.  Finioan  v.  Pukicot  «t  ol.,  Goramisstoners. 
{Supreme  Court,  Oeneral  Term,  First  Department.    February  16,  1891.) 

'CRT  Fntsma— Konos  o*  Hsabiso— Dismsmai. 

▲tthettSM  of  theaervleB  upon  a  New  York  etty  firamsa  of  chargM  agaiast  hhn 
with  speotflcati^m,  he  was  ordered  to  mort  next  day  at  hsadrquorten.  On  Ms 
doing  so,  the  fire  coaimlssioDeTB  proceeded  with  a  trial  ol  the  chareee,  without  ob- 
jection on  Mb  part,  glvtne  him  full  opportunity  Icrr  defense.  Held  that,  on  certto- 
rart  to  review  their  deoision,  it  was  too  late  for  him  to  object  that  bs  hsd  no  pveper 
notice  of  b-iaL 
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Certiorari  on  the  relation  of  John  J.  Finigan  to  reylew  a  decision  of  the 
fire  commissioners  of  the  city  of  New  York  dismissing  Iilm  from  the  office 
of  fireman. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Louis  J.  Grant,  {Albert  8.  Warner,  of  counsel,)  for  relator.  William 
L.  Fitidlay,  (2).  J.  Dean,  of  counsel,)  for  respondents. 

Van  Brunt,  P.  J.  The  point  raised  upon  the  argoment  Is  that  the  re- 
lator was  given  no  notice  of  the  trial  of  the  charges  upon  which  the  judgment 
was  rendered,  and  had  no  opportunity  to  properly  defend  himself.  It  is  al- 
leged that  he  was  served  with  the  charges  and  specifications,  and  directed  to 
report  at  head-quarters  at  10  o'clock  the  next  morning.  He  did  so  report, 
and,  without  any  objection  upon  his  part,  the  trial  in  respect  to  the  charges 
and  specifications  was  proceeded  with,  evidence  was  taken,  and  the  accused 
offered  an  opportunity  to  cross-examine  the  witnesses;  and  he  was  told  that 
they  were  ready  to  hear  anything  be  had  to  say.  The  answer  of  the  accused 
was  that  he  had  nothing  to  say,  only  th»t  he  was  unable  to  report  for  duty; 
that  he  was  sick  all  the  time,  and  that  was  all  he  had  to  say.  At  the  close 
of  the  trial  he  whs  informed  that  the  commissioners  would  consider  his  case, 
and,  if  be  had  nothing  further  to  say,  his  case  was  ended.  He  was  further 
Informed  that,  if  he  hnd  anything  else  to  say,  the  commissioners  would  hear 
him,  and,  if  not,  his  case  was  closed;  and  lie  was  thereupon  dismissed.  We 
think  it  is  too  late  now  to  raise  the  objection  that  no  formal  notice  of  the  trial 
was  ever  served  upon  him.  Whatever  might  have  been  the  value  of  the  point 
bad  the  objection  been  taken  before  the  trial  was  proceeded  with,  the  relator, 
bavint?  gone  on  with  the  trial  without  objection,  and  being  afforded  every  op- 
portunity to  prove  his  innocence  of  the  charge,  cannot  now  be  heard  to  com- 
plain that  he  had  not  sulBcient  notice  of  trial  before  the  commissioners.  The 
claim  in  his  affidavit  upon  bis  application  for  ttie  writ  tbathe  did  not  know  he 
was  being  tried  for  the  offense  was  entirely  disproved  by  the  record.  The 
proceedings  should  therefore  be  affirmed,  with  costs.    All  concur. 


OoTBODT  et  al.  «.  BooERs  et  al. 

{Supreme  Court,  General  Term,  TMrd  Department,    February  4, 1891.) 

OOHBTBUoiiON  or  Wiix — Natukb  or  E3ti.tb  Devised. 

By  one  clause  of  hia  will,  testator  devised  land  to  a  daughter  in  fee,  and  made 
several  bequests  of  moneys,  payable  in  installments,  to  all  his  daughters.  By  a 
subsequent  clause  he  declared  that  the  "devises  and  bequests"  so  made  were  for 
the  absoiute  use  of  his  daughters  during  their  lives,  and,  after  the  decease  of  either 
of  them,  then  to  their  surviving  children,  "as  the  said  annual  sums,  devises,  and 
bequests  might  remain  in  the  hands  and  under  the  control  of  "  his  executors.  Meld, 
that  the  latter  clause,  notwithstanding  the  use  of  the  word  "devise"  did  not  show 
a  BOfflciently  clear  intention  to  out  down  to  a  life^state  the  absolute  fee  devised  by 
the  prior  clause,  and  should  be  construed  as  aSecting  the  personalty  only. 

Appeal  from  circuit  court,  Schoharie  county. 

Action  by  William  Y.  Oothout  and  others  against  MaiyBogers  and  Ben- 
Jamin  Rogers,  to  recover  the  possession  of  real  estate.  There  was  judgment 
for  plaintiffs,  and  the  defendants  appeal. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Mathah,  JJ. 

L.  W.  Baxter,  for  appellants.     W,  B.  Edwards,  for  respondents. 

Learned,  P.  J.  This  is  an  action  of  ejectment,  and  was  tried  before  the 
court.  The  court  decided  in  favor  of  the  defendants,  and  the  plaintiffs  appeal. 
The  question  involved  arises  solely  on  the  construction  to  be  given  to  the  will 
of  Samuel  Hodson,  who  died  in  1853,  seised  in  fee  of  the  premises,  and  espe- 
cially on  the  construction  to  be  given  to  the  fourth  and  sixth  clauses.  By 
the  third  clause  the  testator  gave  to  his  daughter  Elizabeth  a  house  "to  her 
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own  proper  me  and  behoof  forever;"  that,  and  also  $1,400,  to  be  paid  in 
several  inatallments  of  8100,  and  interest  on  the  unpaid  sum,  until  the  whole 
of  the  bequest  is  extinguished.  By  the  fourth,  he  gave  to  his  daughter  Sarah 
the  house  and  lot  in  question,  "to  her  own  proper  use  and  behoof  forever;" 
and  also  a  similar  bequest  of  81,400,  payable  in  ttie  same  manner  above 
specified.  By  the  sixth,  he  gave  to  liis  daughter  Louisa  81,385,  payable  in 
two  annual  installments,  and  the  interest.  The  clause  then  continues:  "It 
is  hereby  understood  that  the  devises  and  bequests  made  respectively  to  my 
daughters  Elizabeth,  Sarah,  and  Louisa  are  made  and  are  for  the  absolute 
use  and  control  of  each  of  them  during  their  natural  lives,  and,  after  the  de- 
cease of  either  of  them,  then  to  their  surviving  children  according  to  law,  as 
the  said  annual  sums,  devises,  and  bequests  may  remain  in  the  hands  and  un- 
der the  control  of  either  of  my  executors,  at  the  free  election  of  either  of  my 
said  daughters,  and  upon  such  terms  as  either  of  my  daughters  may  make 
with  such  executors."  Sarah  Oothout,  the- devisee  nam^  in  the  fourth 
clause,  went  into  possession  of  the  premises  at  the  deatli  of  her  father.  Sub- 
sequently she  conveyed  the  premises,  and  the  defendants  are  in  possession 
under  that  conveyance,  and  under  subsequent  conveyance  and  wills.  She 
and  her  grantees  have  been  in  possession  ever  since  her  father's  death. 
She  died  in  1879.  Tlie  plaintiffs  are  her  only  children,  and  they  com- 
menced this  action  in  1889.  They  claim  that  by  the  will  Sarah  Oothout 
took  only  a  life-estate,  and  that  the  fee  in  the  remainder  went  to  them  on 
her  death.  It  will  be  seen  that  the  question  is  what  effect  the  sixth  clause 
had  upon  the  fourth  clause,  which  unquestionably  gave  Sarah  a  fee.  "It 
is  well  settled  by  a  long  succession  of  well-considered  cases  that,  when  the 
words  of  a  will  in  the  tiist  instance  clearly  indicate  a  disposition  in  the  tes- 
tator to  give  the  entire  interest,  use,  and  benefit  of  the  estate  absolutely  to 
tlie  donee,  it  will  not  be  restricted  or  cut  down  to  any  less  estate  by  subse- 
quent or  ambiguous  words  inferential  in  their  intent. "  Clarke  v.  Leupp,  88 
N.  Y.  228.  See,  also,  Campbell  v.  Beaumont,  91 K.  Y.  464.  It  is  unnecessary 
to  cite  other  cases,  but  the  principle  is  better  and  more  concisely  expressed  in 
Lambe  v.  Barnes,  L.  B.  10  £q.  267:  "Whenever  the  will  begins  with  an  ab- 
solute gift,  in  order  to  cut  it  down,  tlie  latter  part  of  the  will  must  show  as 
clear  an  intention  to  cut  down  the  absolute  gift  as  the  prior  part  does  to 
make  it."  Nearly  the  same  language  is  found  in  Byrnes  v.  Sttlwell,  103  N. 
Y.  460,  9  N.  £.  Bep.  241.  In  the  present  case  we  think  it  is  plain  to  what 
the  testator  referred  in  this  sixth  clause.    To  Elizabeth  and  Sarah  he  had 

fiven,  respectively,  in  fee  a  lot  of  land.  To  each  of  them,  and  to  Ix)ulsa,  he 
ad  given  a  pecuniary  bequest.  All  these  bequests  were  payable  in  install- 
ments. Tlie  testator  considered  the  question  to  whom  these  installnientB 
should  go.  in  case  either  of  the  daughters  should  die  before  all  of  the  install- 
ments should  have  been  paid. 

Should  they  be  a  part  of  the  estate  of  the  deceased  daughters,  or  should  they 
go  to  her  children  ?  To  settle  this,  he  provided  that  these  unpaid  installments 
should  go  "to  their  surviving  children,  respectively,  according  to  law,  as  the 
said  annual  sums,  devises,  and  bequests  may  remain  in  the  hands  and  under 
the  control  of  either  of  ray  executors."  When  he  spoke  of  annual  sums,  de- 
vises, and  bequests  remaining  in  the  hands  of  executors,  be  bad  no  reference 
to  land,  notwithstanding  the  use  of  the  word  "devises. "  He  plainly  had  ref- 
erence to  the  moneys  which  were  in  the  hands  of  the  executors,  and  which 
were  to  be  paid  annually  by  installments.  There  were  no  annual  devises,  ac- 
curately speaking.  This  use  of  the  word  "devises"  in  the  middle  of  the  sen- 
tence shows  what  it  means  in  the  beginning  of  the  same  sentence,  where  he 
says:  "It  is  hereby  understood  that  the  devises  and  bequests  made,  respective- 
ly, to  my  daughters,"  etc.  The  beginning  of  the  sentence  is  not  to  be  sepa- 
rated from  the  end.  We  must  look  at  the  sentence  as  a  whole,  to  understand 
what  was  the  testator's  meaning.    Of  course,  it  is  well  known  that,  in  ao- 
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enrato  laxiguag«,  tfa«  woid  "devise"  applies  to  famd  only.  It  is,  bowavflr, 
•ometiBWB  inaeoarately  tipplied  to  p«nonal  property.  Bouv.  Law  Diet.  "Sub 
Voce."  Kow,  It  Is  ptein  that  tta«  third  and  fourtb  dausea  gavv  an  abaolat* 
f9t  in  tbe  RspectiTe  lots  of  EUzabeftti  and  Sarah.  The  queation,  then,  maat 
be,  under  the  rale  aljove  cited,  whether  this  sentence  in  tbesixth  clause  shows 
as  clear  an  intention  to  cut  down  those  estates  as  the  prior  part  of  tite  will  did 
to  make  them.  It  is  evident  that  the  subject  of  this  sentence  was  sodm  prop- 
erty wbicb  was  not  only  under  tbe  ooatiol  at  tbe  exeeutore,  bat  abont  which 
tbe  daogtiters  c»oM  make  terms  with  the  axecutors.  This  la  iatelllgible  if  it 
applies  to  tbe  beqaesta,  but  meaningless  if  it  apfdies  to  land.  And  that  the 
whole  sentence  refers  to  personal  property  is  more  uppeinnt  from  tbeeircum> 
stance  tiist  tbe  testator  speaks  of  the  devises  and  beqaesta  mode  to  Loaisa  M 
well  as  to  Elizabeth  and  Sarah.  There  was  no  gift  of  land  to  Loaisa.  When, 
therefore,  he  spoke  of  her  devises  and  beqtiests,  he  oould  have  referred  only 
to  the  bequests  of  personal  property.  We  have  examlued  the  cases  cited  by 
tbe  plaintiffs  in  support  of  tt)eir  construction  of  the  will.  It  does  not  seem  to 
ns  useful  to  comment  upon  tbem.  In  every  case  the  peculiar  language  of  tiM 
will  in  queation  is  to  be  construed.  And  it  is  seldom,  if  ever,  tiiat  tbe  lan- 
guage is  the  same  in  two  instances.  It  seems  to  us,  taking  the  whole  of  tbe 
sentence  in  the  sixth  clause,  on  which  the  plaintiffs  rely,  and  conatrtiing  it, 
in  connection  with  the  rest  (Mf  tbe  will,  that  the  testator  did  not  intend  to  cat 
down  the  absolute  devises  o<  land  contained  in  the  third  and  foui-tb  elaoses. 
As  to  tbe  misuse  of  the  word  "devises"  in  this  sentence,  we  can  only,  in  the 
language  of  the  court  of  appeals,  "ascribe  to  ttte  conveyancer  inexactitadeaC 
expression. "    The  judgment  should  be  aflrmed,  with  costs.    All  concur. 


HONO  EONO  &  8.  BXNEINQ  COBF.  0.  CAMPBBLL  «t  ol. 

(Bttpmne  Court,  Oeneml  Term,  Ftrtt  Department.    December  S9, 1990.) 

OAaSIBHHSST— EZAKISATIOK  OT  OaRNISHEB. 

T7nder  Code  Civil  Proo.  N.  T.  i  661,  alio  wiofr  an  ezsminstion,  in  attachment,  of  • 
■enoB  required  to  give  a  eerUflcate  conceraing  prooerty  of  or  debts  due  tbe  de- 
fandaat,  an  affidavit, "  that  there  la  reasou  to  suspect  tliat  acertiflcste  given  by  him 
!■  untrue,  cr  that  it  falls  fully  to  set  forth  the  facts  required  to  be  shown  thereby, " 
an  order  tor  snoh  ezamltiation  of  an  agent  of  defendanta  was  made,  on  the  ground 
that  certain  money  was  owing  from  him  to  them.  It  appeared  that,  In  actions  be- 
tween him  and  plaintiff  and  Its  agent  concerning  the  ssme  moaey,  it  had  been 
establishsd  that  he  was  not  indebted  to  the  defendants  in  the  attachment  in  897 
sum.    Held,  that  this  was  ground  for  vacating  the  order  for  his  examination. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Hong  Kong  &  Shanghai  Basking  Corporation  wgiAvsb 
Thomas  H.  Campbell  and  others.  Under  a  warrant  of  attachment  ngainat 
the  i^operty  of  defendants,  the  sheriff  applied  to  William  B.  Cooper,  Jr.,  for 
a  eertilioate  of  the  property,  debts,  and  demands  belonging  to  tbe  defendanlB 
in  tbe  bands  of  said  Cooper,  who  therenpon  gave  a  cerCIQcate  that  he  had  no 
such  property,  and  was  not  Indebted  to  tbem  in  any  sum  whatever.  Rain- 
tiff  then  obtained  aa  order  for  tbe  examination  of  Cooper,  on  an  sAdavit 
averring  that  bis  certificate  was  untrue,  which  oider  was  aftfrwards  vacated 
on  motion  l>y  Cooper.  Plaintiff  appeals  from  the  older  vacating  tin  order  for 
such  examination. 

Code  Clvfl  Proc.  X.  Y.  §  651,  provides  that  if  a  person  to  whom  applica- 
tion is  made  fbr  such  a  certificate,  as  prescribed  in  tlw  preceding  section,  "re- 
fuses to  give  such  a  eertifliate,  or  if  it  is  made  to  appear,  by  aflldavit,  to  tite 
satisfaction  of  tbe  court  or  a  judge  thereof  *  *  *  that  there  is  reason  to 
suspect  Uiat  a  certificate  given  by  him  is  untrue,  or  that  it  fulls  fally  to  set 
forth  the  facts  required  to  be  shown  thereby,  the  court  or  judge  may  make  an 
order  directing  him  to  attend,  at  a  specified  time,  and  at  a  phioe  within  the 
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county  to  whlcfa  the  wamnt  is  iasued,  aad  sabmit  to  an  examination,  nodcr 
4Mitb,  concerning  tbe  same. " 

Atgoed  bcfon  Vas  Bbunt,  F.  J.,  and  Bbady-  md  BAJnixs,  JJ. 

lUdifleld  i&  RadfiOd,  {Amaaa  A.  ReOfiaUi,  of  counsel.)  for  i^pellant.  PUM 
4  Bowert,  {John  M.  Bowert,  of  eounsd,)  for  respondent  Cooper. 

BBADY,  J.  The  applieation  for  tbe  examination  of  Mr.  Cooper  was  made 
ander  aoetatn.  651  of  tin  Code,  reladdiig  to  psoeaedinga  under  Bttacfaments, 
wUcti  foovidea  that,  if  it  is  made  to  appear  b;  affidavit  to  the  satisfaction  of 
tiie  court  or  a  judge  thereof  that  tliere  is  rensoa  to  suspect  that  a  certificate 
giren  is  nntrue,  the  coart  or  jadge  may  make  an  order  directing  the  person 
girin);  sach  certificate  to  attend  at  a  specified  time  and  place  and  submit  to 
ezamlBation,  nnder  oatfa.  concerning  the  same.  It  was  ttiecefare  incumbent 
upon  tbe  plaintiff,  after  the  certificate  bad  been  delivered  by  Mr.  Cooper,  to 
show  to  the  satisCaetian  of  Uie  court  tlutt  the  certilk»ta  was  nntrue.  It  may 
be.  as  auggested  bytiie  counsel  for  the  respondent,  that  apHma/oefscase 
was  made  when  tbe  affidavit  upon  which  tbe  order  was  flret  obtained  was 
prcsfted  to  Jostice  Ikobahah.  The  motion  to  vacate,  however,  was  made 
on  an  affidavit  cA  Mr.  Cooper,  and  a  prior  order  vacating  an  order  for  his  ex- 
aminatioii  at  the  instance  of  the  same  plaintifF,  and  ottaer  pspera  wbieli  were 
anbtnltted  with  such  affidavit.  On  these  pi^Mrs,  Justice  Beaob,  having  tbe 
whole  subject  before  him,  arrived  at  the  condnsion  that  there  wna  not  only 
ao  twaowahiffi  ground  to  suspect  the  certificate  to  be  untne,  but  that  in  two 
Utlgatlona,  one  of  which  went  to  the  court  of  appeals,  Cooper's  right  to  the 
ownership  of  tlw  fund  which  it  was  charged  he  had  received  bad  been  sub- 
stantially established.  Tlie  allegation  in  the  affidavit  upon  which  the  order 
for  Mr.  Cooper's  examination  was  obtained  is  to  the  eSect  that  between  June, 
188i,  and  ii)^,  1880,  be  bad  received  large  eonaignracnts  of  goods  for  account 
4>C  his  ptiadpalB,  inferenlially  tbe  attachment  d<%tors,  and  sold  the  same  and 
reeeivsd  tbe  proceeds  thereof,  amounting  to  over  $200,000.  Tbe  afBdavlt  was 
made  hj  Mr.  Bedfield,  who  proceeds  to  state  his  knowledge  thus:  "Deponent 
Jns  knowledge  of  tlie  foregoing  facts  from  Uie  testimony  vH  Cooper  hiiaself 
io  two  certain  actions  brought  in  this  court,  and  finally  determined;  that  by 
the  final  Judgment  odf  the  court  in  laid  action  tbe  amount  of  suld  surplus,  to* 
wit,  foaiteen  thonsaMl  and  odd  dollars,  was  awarded  to  tbe  miA  Cooper  as 
against  the  piaintifir,  with  the  distinct  provieo  that  such  award  shoold  be  with- 
out  prejadJoe  to  any  claim  thereta  against  aaid  attaching  debtors  or  their  as- 
signee or  ttKir  creditors."  The  affiant  proceeds  to  say  furtlier  that  "he  be- 
Ueren  that  such  foorteen  thousand  and  odd  dollars,  togetiier  with  a  sum  not 
leas  tftsn  twenty-dve  thousand  doilars,  the  proceeds  of  the  other  cargoes  of 
sngar  and  hemp  above  referred  to,  is  now  due  and  owing  from  Cooper  to  the 
sAtaebxaent  debtors."  It  is  qnits  apparent  that  the  foundation  for  granting 
tira  onder  was  the  914,000,  no  facts  being  set  out  to  justify  the  belief  that  Mr. 
Cooper  held  in  bis  hands  any  other  money  belonging  to  the  defendants  against 
wtaina  ttis  attachment  was  issued.  Mr.  Cooper's  affidavits  in  response  to  this, 
«nd  upon  whish  In  part  it  was  sought  to  have  the  order  for  bis  examination 
waeated.  shows  that  in  .Tune,  1889,  the  presiding  justice  of  this  court  vacated 
m kindred  order,  without  prejudice  to  tbe  tights  at  the  plaintiff  to  renew  on 
further  affidavits,  and  paying  910  costs.  These  costs  have  never  l>een  paid. 
Bs  farther  alleges  that  the  question  as  to  the  fund  of  $14,000  was  determined 
in  aa  action  iMroaght  by  the  plaintiff  herein  against  him,  and  which  went  to 
tbe  conit  of  appeals,  and  is  reported  in  lU  N.  Y.  Si88, 21  N.  £.  Kep.  994.  It  is 
also  aUeged  by  Mr.  Cooper  that  it  became  necessary  fbr  him,  in  order  to  re- 
«over  tlie  914.000,  to  show  that  tbe  defendants  in  this  action  were  indebted  to 
Mia  ia  an  amount  exceeding  that  sum,  and  not  he  to  tlwm,  and  a  finding  to 
tbe  effect  appears  to  liave  been  made  by  a  referee,  as  shown  by  his  affidavit 
It  aiao  appears  that  Mr.  Cooper  brought  an  action  against  tbe  agent  of  the 
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plaintiff  and  another  concerning  the  fund  of  814,000  mentioned,  the  right  to 
which  was  litigated  by  the  plaintiff  In  the  action  reported  in  volume  114  of 
the  Kew  York  Beports,  and  volume  21  of  the  Nortbeaatem  Reporter,  as  al- 
ready stated,  and  the  plaintiff's  agent  also  contested  Mr.  Cooper's  right  to  the 
fund  in  the  action  which  was  commenced  by  him  as  just  mentioned.  Jus- 
tice Lawkenge,  in  the  course  of  his  opinion  in  that  case,  said  tliat,  while  the 
court  of  appeals  in  the  case  supra  was  careful  to  decide  that  it  did  not  pass 
upon  the  rights  of  Cooper  as  against  his  principals  or  their  representatives, 
it  was  distinctly  held  that,  as  between  the  banking  corporation  and  Cooper,  the 
latter  was  entitled  to  the  fund;  and  the  attempt  of  the  banking  corporatioa 
subsequently  to  come  in  as  a  creditor  of  Martin,  Dyce  &  Co.  or  Martin,  Tomer 
&  Co.  appeared  to  be  an  attempt  to  avoid  the  effect  of  that  direct  adjudication. 
And  Justice  Beach,  in  disposing  of  the  motion  from  which  this  appeal  has 
sprung,  refers  to  these  two  cases,  namely,  the  case  of  Banking  Corp.  v.  Cooper, 
reported,  as  already  stated,  in  114  fT.  Y.  and  21  N.  £.  Rep. ;  to  the  action 
brought  by  Cooper  against  Palmer  and  others  for  the  recovery  of  the  deposit; 
and  to  the  opinion  of  Justice  Lawrence  reported  in  the  New  York  Law  Jour- 
nal of  April  26,  1890;  and,  upon  the  effect  of  them,  vacated  the  order  tor  the 
examination,  it  appearing,  as  he  no  doubt  held,  from  these  litigations  and 
from  the  allegation  made  by  Mr.  Cooper  in  response  to  the  charges  made 
against  him,  that  be  was  nut  indebted  to  the  attachment  debtors  in  any  aam 
wtiatever,  but  that  they  appeared  to  be  indebted  to  him. 

The  learned  counsel  for  the  appellant  seems  to  be  under  the  impression  that 
on  a  motion  such  as  this  the  court  has  the  power,  and  it  becomes  its  duty,  to 
investigate  and  determine  the  truth  of  the  allegation  that  the  person  proceeded 
against  is  a  debtor,  or  has  property  of  the  attached  debtors,  and  therefore  in- 
sists that  the  judgments  referred  to  affecting  the  ownership  of  the  fund  of 
$14,000,  already  mentioned,  are  of  limited  range,  and  only  decide  the  question 
of  ownership  as  between  the  plaintiff  in  this  action  and  Mr.  Cooper,  leaving 
the  question  of  his  indebtedness  to  the  firms  already  mentioned,  and  who  are 
the  debtors  of  the  plaintiff,  untouclied  by  any  decision  affecting  ttiem  in  that 
relation.  Assuming  this  to  be  so,  and  that  the  65l8t  section  of  the  Code  sub- 
stantially so  declares,  nevertheless  such  investigation  must  rest  upon  the  fals- 
ity of  the  certificate,  unless  a  refusal  be  made  to  give  one.  There  must  be 
reason  to  suspect  tliat  the  certiflcato  given  was  untrue,  or  that  it  fails  fully 
to  set  forth  the  facts  required  to  be  shown.  There  should  appear  at  least  in 
the  attempted  enforcement  of  sucli  assumed  remedy,  first,  that  there  is  rea- 
son to  believe  the  debtor  lias  property  belonging  to  the  debtors  in  the  attach- 
ment, and  that  the  person  proceeded  against  has  not  given  a  truthful  certifl- 
cato in  relation  to  it,  or  that  the  certificate  itself  fails  fully  to  set  forth  the 
facts  required  to  be  shown.  In  this  case,  under  all  the  facts  and  circumstances 
disclosed  on  behalf  of  Mr.  Cooper,  there  seems  to  be  no  satisfactory  reason  for 
suspecting  that  the  certificate  given  by  him  is  untrue;  and  therefore  the  dis- 
position of  the  motion  in  the  court  below  was  correct. 

It  appears  from  the  note  to  the  section  of  the  Code  referred  to,  in  Tbroop's 
edition  of  the  Code,  that  it  was  prepared  as  a  substitute  for  the  remainder  of 
the  section  as  it  formerly  existed,  the  design  being  to  change  the  rule  which 
was  then  laid  down  in  several  cases  that  the  substantial  effect  of  the  previonslT' 
existing  section  was  that,  if  the  certificate  were  given,  there  could  be  no  ex- 
amination, even  although  it  were  false.  It  is  somewhat  embarrassing  to  know 
exactly  what  disposition  to  make  of  such  an  application  as  this,  where  there 
are  facts  and  circumstances,  coupled  with  the  denial  of  the  person  proceeded 
against,  lending  to  show  that  there  is  no  property  in  his  possession  belonging 
to  the  debtor.  The  proceeding  is  collateral  and  despotic,  inasmuch  as  the  per- 
son proceeded  against,  when  the  statute  is  enforced,  is  to  be  interrogated 
about  the  claim,  subject  to  all  the  machinery  of  the  law  in  that  regard  in  a 
proceeding  in  which  be  is  neither  plaintiff  nor  defendant,  but  in  which  his 
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«zaminat!on  can  be  used  against  him.  It  would  seem  that  a  Tvry  strong  case 
ahonld  be  presented  before  such  scrutiny  shonld  be  allowed.  Indeed,  some  pro- 
ceeding in  the  name  of  the  attached  debtors  should  be  required  to  be  inaugu- 
rated hx  order  that  the  issues,  whatever  they  might  be,  as  to  the  ownership  of 
the  property  supposed  to  be  held,  could  be  determined  in  the  ordinary  course 
of  procedure  to  which  litigants  are  subjected.  Under  all  the  circumstances 
presented  and  discussed,  therefore,  it  is  thought  that  the  order  appealed  from 
■hould  be  affirmed,  with  910  costs  and  the  disbursements  of  the  appeaL 

Bbadt,  J.,  concurs. 

Damibls,  J.    I  agree  to  the  resalfe. 


BOTBSCHILD  et  al.  V.  MOONBT. 

{Supreme  Court,  General  Term,  Mrst  Department.    January  Vt,  1881.) 

1.  Atfidatit  n  Attachment — Ahkkdmbnt. 

Where  a  warrant  of  attachment  recites  as  a  groond  therefor  "that  the  defendant 
has  disposed,  or  is  about  to  dispose,  of  property, "  etc.,  the  use  of  the  disjunotive 
"or,"  instead  of  the  conjunction  "and,"  is  a  mere  irresnlarity;  and,  if  the  affida- 
vits would  support  the  substitution  of  the  word  "and,  "it  may  be  amended  to  Uiat 
effect. 

%  Bams— SimiciSNOT. 

Affidavits  on  which  a  warrant  of  attacliment  was  granted  showed  that  defendant, 
after  repeated  demands  for  payment,  refused  to  pay;  and  that  she  refused  informa- 
tion as  to  her  assets ;  and  that,  although  she  statea  that  no  sales  were  made  to  cer- 
tain relatives,  persons  in  her  employ  were  seen  taking  goods  in  a  suspicions  man- 
ner from  her  store,  and  leaving  them  with  such  relatives.  Held  that,  in  the  absence 
of  any  answer  or  explanation,  the  warrant  should  not  be  set  aside  on  motion  made 
on  the  papers. 

Appeal  from  special  term,  New  York  county. 

Action  by  Ludwig  Rothschild  and  others  against  Henrietta  B.  Mooney.  A 
warrant  of  attHchraent  was  granted  in  this  action,  and  defendant  appeals  from 
an  order  denying  her  motion  to  vacate  the  same,  made  on  the  attachment  pa- 
pers. The  following  opinion  was  rendered  on  the  denial  of  the  motion  by 
O'Bbcqn,  J.:  "Upon  this  motion  to  vacate  the  warrant  of  attachment,  two 
grounds  are  relied  upon — Fint.  The  alleged  irregularity  of  the  warrant  of 
attachment.  The  warrant  recitee  as  a  ground  for  attachment  thatthe  defend- 
ant has  disposed,  or  is  about  to  dispose,  of  property,  etc.  Upon  the  afSdavits, 
if  the  conjunction  'and'  were  used,  instead  of  the  disjunctive 'or,'  the  war- 
rant would  properly  recite  the  true  grounds  of  the  attachment.  The  alSda- 
vits  tend  to  show  that  the  defendant  has  disposed  of  her  property,  and  one 
portion  at  the  recital  in  the  warrant  therefori'  truly  states  the  ground.  Tiiis, 
however,  is  but  a  mere  irregularity,  which  can  be  cured,  and  is  not  fatal  to 
the  attachment.  The  second  ground  relied  upon  is  that  the  affidavits  used  in 
support  of  the  attachment  are  insufficient.  In  determining  this  question,  the 
defendant  having  moved  upon  the  papers  alone  upon  which  the  warrant  was 
granted,  the  statements  in  the  affidavits  are,  for  the  purposes  of  the  motion, 
to  be  taken  as  true,  and  if  they  establish  a  prima  facie  case,  sufficient  to  sup- 
port the  warrant,  in  the  absence  of  any  satisfactory  answer  or  explanation,  it 
should  not  be  set  aside.  Here  the  facts  show  that,  after  repeated  demands 
for  the  payment  of  the  claim,  the  defendant,  while  admitting  her  ability,  re- 
foaed  to  pay.  She,  also,  through  her  agents,  admitted  the  embarrassment  of 
tiie  firm,  and,  npon  being  asl<ed  for  particulars  as  to  the  business,  refused  all 
ioforinstion  as  to  stock  on  hand,  and  generally  as  to  the  assets  of  the  business. 
The  facts,  however,  wliich  have  the  most  direct  bearing  upon  the  right  of  the 
plaintiffs  to  this  attacliment  result  from  the  statements  in  the  affidavits  that, 
aitbongb  the  defendant  stated  that  no  sales  were  made  to  B.  Mooney  and  A. 
Wuldman,  the  former  the  brother-in-law  of  the  defendant,  and  the  latter  the 
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brother-in-law  of  lier  busbaad,  both  of  whom  were  engaged  In  the  same  line 
of  biiainesa,  jret  it  is  mikle  to  appear  tbat  persons  in  the  eoaploy  of  defendant 
were  seen  taking  goods  in  a  siiaptdous  manner  from  the  store  of  the  defend- 
ant, and  leaving  them  with  the  brotbers-in-iaw  above  named.  Upon  tb» 
facta  as  presantod,  I  am  of  tlie  ^nion.  reached  after  some  besitnttoa*  that 
the  plaintUBa  make  out  %  prima /iuie  taae,  and  Lbe  notion  to  vacate  tho  a(p 
tachment  should  be  denied." 

Argued  befora  Yah  Bbxtnt,  P.  J.,  and  Bsast  and  Danibus.  JJ. 

Franklin  Bein,  for  appellants.  Hortoitz  &  HersJtfteld,  (  W.  F.  Severance, 
of  counsel,)  for  respondents. 

Brady,'  J.  An  examination  of  this  remrd  leads,  without  hesitation,  to  the 
conclusion  that  the  learned  justice  in  the  court  l>elow  correctly  disposed  of 
the  motion,  and  therefore  the  order  is  aflBrmed,  with  $10  costs  and  disbuise- 
ments,  upon  his  opinion.    All  concur. 


Bouse  t.  Oatsbxci.  St  N.  T.  Stbau-Boat  Co.,  Limited. 

(SHpreme  Conrt,  Otneral  Term,  Third  Department.    IMnuwy  4, 1S9L) 

bnoxiOATiRO  LiqcoBS— Civil  Damage  Acts— Salss  on  Btbah-Boxt. 

The  provision  of  the  Kew  York  civil  damage  act  (Laws  N.  Y.  1878,  o.  048)  tbat 
any  person  "owning,  or  renting,  or  permitting  the  occupation  of,  any  tniUdiag  or 
j^mlses,  and  having  knowledge  that  intoxicating  liqnors  are  to  be  sold  therein, 
•haU  be  liable"  for  damages  sustained  in  means  of  support  by  any  wffle^  <Mld,  et&, 
of  a  person  to  whom  such  liquors  are  sold,  by  reason  of  the  sale,  does  not  apply  to 
sales  In  a  bar-room  on  a  steam-boat  navigating  a  river.  Snch  a  vessel  is  not  within 
the  meaning  of  the  words  "boOding  or  premises,  *  as  nsed  in  the  act 

Appeal  from  circuit  court,  Columbia  county. 

Action  bv  Beiilah  Bouse,  an  iofant,  by  guardian,  against  the  CatskiU  & 
Kew  York  Steam-Boat  Company  to  recover  damages  for  the  death  of  plain- 
tiff's father,  alleged  to  have  been  caused  by  intoideation  from  liquors  par. 
chased  in  a  bsr-rooro  on  board  ct  one  of  the  defendant's  8t««m-t>oats.  Iaws  X. 
Y.  1878,  c.  646,  provides  that  any  person  owning,  or  renting,  or  pwmltting  the 
oecupation  ot,  any  building  or  premises,  and  having  knowledge  that  intoxi> 
eating  liquors  are  to  l>e  sold  therein,  shall  be  liable  for  damages  sustained  by 
any  wife,  child,  parent,  etc.,  by  reason  of  the  sale  of  snch  Uquors  therein. 
Defendant  appeals  from  a  judgment  for  plaintiff  entered  on  the  verdict  of  a 
Jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Argued  before  I^earnbo,  P.  J.,  and  Landon  and  Mathah,  JJ. 

Hallock,  Jenningt  A  Cka$e,  {Peter  OanUnt,  of  counsel.)  for  appelant. 
Cadjf  <t  Haysradt,  (J.  Bider  Cadg,  of  counsel,)  for  respondent. 

LBAKmcD,  P.  J.  This  is  an  appeal  by  defendant  from  a  judgment  on  ver- 
dict, and  from  an  order  denying  a  new  trial.  The  action  is  brought  under 
the  so-called  "Civil  Damage  Act"  to  recover  damagee  sustained  by  plaintilT 
in  her  means  of  support  by  the  death  of  her  father,  Frederick  W.  Boosa^ 
whose  death  is  alleged  to  have  been  caused  through  bis  intoxication,  occa- 
sioned by  his  drinking  liqiiOTs  sold  to  him  by  one  John  Little.  It  is  not  al- 
leged or  claimed  tbat  the  defendant  sold  the  Uquors;  but  it  is  claimed  that 
defendant  rented  to  Little  a  part  at  the  building  in  which  the  Uquors  were 
■old,  and  bad  knowledge  tbat  llquora  were  to  be  sold  ther^.  There  are  sev- 
eral qnestioeB  of  Importancn  in  this  case.  One  Is  whether  there  was  evideacs 
«f  tbs  Intozio^on  of  the  deceased  to  go  to  the  jury.  Another,  and  one  «l 
^ry  great  weight,  is  whether  there  waa  evidence  for  the  jury  that  the  death 
of  the  deceased  was  caused  by  intoxication.  Still  anotltw  is  whether  the  ver- 
dict was  not  excessive.  But,  in  ihe  view  which  we  take  ot  this  case,  we  psaa 
)  over  without  expressing  any  opinion  thereon. 
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The  defendant  is  the  onrrner  of  tbe  »tde- wheel  stenm-boet  called  the  "Wal- 
ter Brett,"  running  nlghbi  on  the  Hudson  river,  between  Kew  BaRimoreand 
New  York  city,  and  stopping  at  intermediate  landings.  There  was  in  the 
bow  of  the  steam-boat  a  bar-reom  below  deck.  In  the  fbrward  end  of  the 
bar-room  was  the  bar.  Tbe  bar  was  Dever  opened  except  on  tbe  vouuges  of 
tbe  steam-boat  up  and  down  tbe  river,  and  after  ske  got  out  tn  tbe  stream 
from  the  dock.  John  little  ran  the  bar,  and  liad  tiM  proceeds.  He  was  also 
■teward  of  the  boat;  bonfiftit  the  provisions;  and  boarded  the  crew.  He  was 
tbe  steward  on  the  Catskill  and  the  Bi-ett,  and  all  the  bosits  tbe  defendant  had, 
except  one.  Although  be  was  thus  in  the  defendant's  employment  as  stew- 
ard, it  is  not  alleged  in  the  oomplaint  or  proved  that  the  sales  of  liquor  at  the 
bar  were  made  by  defendant.  Indeed,  it  appears  that  Uttle  was  Umself  the 
proprietor  of  tbe  bar;  and  it  is  not  claimed  that  the  defendant  was  Interested 
therein.  The  elaim  of  Uie  plaintiff  is,  then,  that  tbe  defendant  is  ttable  be- 
caose  it  permitted  tl>e  occnpation  of  tbe  bar  by  Little,  or  rented  It  to  him  hav- 
ing knowledge  that  lotoxicattng  liquon  w«re  to  be  sold  there.  Of  course 
ttwre  is  no  coaunon-law  liability.  If  liable  at  all,  defendant  is  liable  bj  foroe 
fl>f  tbe  statute,  (chapter  64t>,  Laws  1873.)  The  material  part  Is:  "Any  per- 
son or  persons  owning,  or  renting,  or  permitting  the  occnpation  of,  any 
building  or  premises,  and  having  knowledge  that  intoxicating  Uquors  are  to 
be  sold  therein,  shall  be  liable,"  etc.  Tbe  question  is  wbethier  this  steam- 
boat was  within  the  words  "bnilding  or  premises."  In  examining  this  ques- 
tion we  must  notice  that  the  act  of  Little  in  selling  liqnor  to  the  deerased 
was  an  nnquestionably  lawful  act,  and  that  the  act  of  tbe  defendant  in  per- 
mitting Little  to  occupy  the  bar  with  knowledge  of  his  intent  whs  also  ua- 
qnestionably  lawful.  A  statute,  then,  wliicb  exposes  an  innocent  defend- 
ant to  possible  liability  for  damnges  by  reason  of  a  lawful  act  should  not  be 
extended  b^ond  evident  menning.  The  word  "build"  ia  deriTed  from  tbe 
word  "bold,"  meaning  a  dwelling.  A  "butlding"  is  defined  to  be  "a  struct- 
■re  in  the  nature  of  a  hoase,  built  where  it  is  to  stand."  Murray,  Diet. 
"As  commonly  understood,  a  bouse  for  residence,  business,  or  public  use, 
w  for  shelter  of  animals,  or  storage  of  goods."  Century  Diet.  And  very 
generally,  though  not  always,  tbe  idea  of  a  habitation  for  the  pe rmaitent  use 
of  man,  or  an  erection  connected  with  his  permanent  use,  is  Implied  in  the 
word  "building."  Souvier  deflnee  the  word  as  "an  edifice  erected  by  art, 
and  fixed  upon  or  on  ttie  soil,  composed  of  different  pieces  of  stone,  brick, 
marble,  wood,  or  other  proper  substance,  connected  together,  and  designed 
tar  permanent  ose  in  the  position  in  which  it  is  so  fixed. "  A  building  is  a 
part  of  tbe  land.  One  would  not  call  a  "tent"  a  "building.'*  As  said  in 
one  case  of  tbe  word  "building:"  "In  its  broadest  sense  it  can  mean  only  an 
erection  intended  for  use  or  occupation  as  a  habitation,  nr  for  some  pur- 
pose of  trade,  manufacture,  ornament,  or  nse,  constituting  a  fabric  or  an  ed- 
ifice, such  as  a  house, a  store,  a  chnrcb,  a  shed."  Tnteadell  v.  Qag,  13  dray, 
311.  A  vault  for  the  interment  of  the  dead,  although  above  ground,  is  not 
a  building  under  the  statute  against  borglary.  People  v.  Riehardt,  108  N. 
T.  137,  15  N.  £.  Sep.  371.  Whether  it  would  be  a  building  under  this  stat- 
ate  we  need  not  inquire.  Bat  we  are  confident  that  it  would  be  a  great  mis- 
H8e<rf  huigaags  to  speak  of  a  "steam-boat"  as  a  "building. *  If  one  were  to 
say  that  be  saw  a  building  floating  down  the  river  with  many  people  in  It,  bs 
never  would  be  thought  to  mean  a  vessel.  A  vessel  is  not  fixed  in  the  earth, 
and  does  not  form  a  part  of  the  land.  Even  when  fastened  to  the  shore  it 
would  not  pass  by  a  conveyance  of  the  land.  And  though,  in  some  excep- 
tional cases,  buildings  may  be  removed  from  the  land,  still  the  prevailing 
idea  ts  that  of  permanence.  The  cases  cited  by  plaintiff  nnder  the  criminal 
law  at  England  as  to  burglai-y  speak  of  permanent  "buUdings,"  not  of  "res- 
sela."  So,  in  our  own  statutes,  it  was  deemed  necessary  to  declare  that  the 
ward  "bailding,"  as  used  in  the  chapter  on  burglary,  includes  a  railroad  car. 
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vessel,  etc.  Pen.  Code,  §  504.  So,  also,  in  regard  to  the  crime  of  arson. 
Section  493.  From  these  sections  it  may  be  inferred  that,  without  sacb  defi- 
nition of  the  word,  a  vessel  would  not  be  included. 

We  next  come  to  the  word  "premises."  The  word  in  Its  legal  use  orig- 
inally described  the  first  of  the  eiglit  parts  of  a  deed,  viz.,  all  which  preceded 
the  habendum.  The  object  of  this  part  of  the  deed  was  to  rightly  name  the 
feofler  and  the  feoffee,  and  to  comprehend  the  certainty  of  the  lands  to  be 
conveyed  by  the  feoffment.  Co.  Litt.  6a.  It  is  very  easy  to  see  how  from 
this  meaning  of  the  word  it  came  to  designate  the  lands.  A  large  part  of  the 
portion  of  the  deed  thus  named  was  taken  up  with  the  description  of  the 
lands;  hence  the  word  "premises,"  in  the  latter  part  of  the  deed,  was  used  as 
meaning  the  lands  only;  as,  for  instance,  "the  above-described  premises." 
In  this  way  the  word  has  come  into  general  use  with  the  meaning  "lands," 
affording  an  instance,  among  many  others,  of  the  tendency  to  use  a  general 
and  indefinite  word,  rather  than  one  of  precise  and  definite  meaning.  But 
the  word,  however  loosely  used  in  this  way,  always  means  "land,"  and  the 
building  thereon.  It  is  not  applied  to  vessels.  The  plaintiff  cites  cases  from 
Alabama  where  parties  were  convicted  of  selling  liquor  to  be  drunk  on  the 
premises,  although  the  land  on  which  it  was  drunk  was  not  their  own. 
Whether  the  convictions  were  correct  or  not  is  immaterial,  on  the  present 
point.  "Premises"  certainly  meant  land  of  some  one.  Nor  is  there  anything 
in  the  language  of  the  statute  in  question  which  should  change  the  views 
alwve  expressed.  It  speaks  of  renting  or  permitting  the  occupation  of  any 
building  or  premises.  These  are  words  which,  in  ordinary  use,  are  applied 
to  the  renting  or  permitting  the  occupation  of  land.  "Bent"  is  a  profit  out 
of  lands  and  tenements.  To  rent  is  to  grant  the  right  to  occupy  lands,  pay. 
ing  a  certiiin  sum  therefor.  It  is  true  that,  in  a  loose  way,  "renting"  may  be 
used  for  "hiring;"  but  certainly  It  would  be  extending  the  meaning  of  the 
word  in  this  statute  to  make  it  applical>le  to  vessels.  In  construing  this  stat- 
ute we  cannot  be  much  aided  by  decisions.  We  must  try  to  ascertain  what 
the  words  fairly  mean.  That  is  one  guide  to  the  intention  of  the  legislature. 
We  must  take  what  they  said.  If  they  meant  more  they  should  have  said  so. 
Whether  or  not  the  legislature  should  forbid  the  sale  of  spirituous  liquors  on 
vessels  and  on  railroad  cars  is  not  fur  us  to  say.  This  statute  does  not  for- 
bid any  selling  in  any  place.  We  have  no  reason  to  suppose  that  the  legis- 
lature intended  to  make  railroad  companies  responsible  for  injury  to  means 
of  support  occasioned  by  the  sale  of  such  liquors  in  their  cars  with  their 
knowledge;  and  it  is  well  said  by  the  defendant  that,  if  the  plaintiff's  con- 
struction is  correct,  the  owner  of  a  foreign  steamer  coming  to  any  port  in 
this  state  would  be  liable,  as  this  defendant  has  been  made  liable.  We  have 
no  right  to  extend  this  statute  beyond  the  plain  and  distinct  meaning  of  the 
words,  under  a  wish  to  prevent  some  of  tlie  evils  of  drinking  spirituous  liq- 
uors. Though  not  strictly  a  penal  statute,  it  imposes  a  new  liability,  and 
that,  too,  npun  an  innocent  party;  and  it  cannot  be  extended  by  implication. 
We  are  of  opinion  that  the  vessel  was  not  included  in  the  words  "building  or 
premises;"  and  that  the  judgment  and  order  must,  for  that  reason,  be  re- 
versed. Whether  there  was  sufficient  evidence  as  to  the  cause  of  the  death  of 
the  deceased  we  do  not  decide.  Judgment  and  order  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event.    All  concur. 


Boos  e.  LocKWOOD. 
(Supreme  Ootart,  Oenerai  Term,  Second  Department.    Febmaiy  U,  UOL) 

Bnomc  Fbbtobmajici — Deokbe — Damaoes. 

Defendant  having  failed  to  perform  an  agreement  to  convey  certain  real  i 
erty  to  plaintiff,  by  reason  of  the  refusal  of  defendant's  wife  to  join  In  the  ( 
•lUt  for  speoiflc  performance  was  brought  by  plaintiff,  in  which  judgment  waa 
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rendered  for  perfomuuioe  by  defendant,  and  that,  U  his  wife  persisted  In  her  re- 
fusal, plaintift  be  permitted  to  deduct  one-ttalrd  of  the  purchase  money,  or,  at  hla 
election,  leave  that  part  of  It  on  mortgage  as  indemnity  against  the  wife's  right  of 
dower,  field  that,  there  being  nothing  to  show  that  plaintiS  should  be  deprived 
of  one-third  of  the  parohase  money  during  his  wife's  life,  spedflc  performanoe 
should  not  be  decreed,  but  a  new  triul  should  be  granted,  that  plaiatiS  might  proT6 
his  damages. 

Appeal  from  special  term.  Orange  county. 

Action  by  Abram  M.  Roos  u(;ainat  Isaac  Lockwood  for  specific  perform^ 
ance  of  a  contract  to  convey  real  property.  Defendant  appeals  from  a  judg- 
ment for  plaintiff  entered  on  trial  by  the  court  without  a  jury. 

Argued  before  Babnabd,  P.  J.,  and  Dyehan  and  Pratt,  JJ. 

B.  S.  Champion,  for  appellant.  Lewis  Hasbrouek,  ( W.  F.  O^Netll,  of 
counsel.)  for  respondent. 

Barnard,  P.  J.  The  defendant,  by  an  agreement  in  writing,  undertook 
to  give  a  deed  of  an  hotel  property  in  Orange  county  to  the  plaintiS  for  the 
som  of  98,500,  all  to  be  payable  at  or  before  the  delivery  of  the  deed.  The 
defendant's  wife  refused  to  join  in  the  deed.  The  evidence  does  not  show 
that  this  refusal  by  the  wife  is  in  any  way  attributable  to  tlie  husband.  The 
court  ordered  a  specific  performance  of  the  contract,  and,  if  the  wife  persisted 
in  her  refusal,  the  plaintiff  was  permitted  to  deduct  one-third  of  the  purchase 
money,  or,  if  the  plaintiff  so  elected,  to  leave  one-third  of  the  purchase  money 
on  mortgage  at  5  per  cent,  until  payable,  after  the  wife's  death,  as  indem- 
nity against  the  wife's  right  of  dower.  The  power  of  a  court  of  equity  to  de- 
cree a  specific  performance  in  such  a  case  as  this  cannot  be  doubted.  A  con- 
tract made  by  a  husband  may  be  enforced  against  Iiim  if  the  purchaser  elects, 
even  if  the  dower  right  of  the  wife  be  left  outstanding.  The  present  case  is 
not  one  where  such  specific  performance  should  be  granted.  The  wife  holds 
an  estate  which  the  husband  cannot  sell,  and,  if  he  does,  he  subjects  himself 
to  an  action  of  damages,  and  also  to  one  for  specific  performance;  but  there 
is  nothing  in  the  case  which  shows  that  one-third  of  the  purchase  money  is  to 
be  rendered  valueless  to  him  during  his  wife's  life.  Such  an  arrangement, 
moreover,  renders  the  title  exceedingly  unmerchantable  for  an  indefinite  pe- 
riod. Specific  performance  is  not  a  right  absolute  under  all  circumstances. 
Uvkbell  V.  Van  Schoening,  49  N.  Y.  326.  The  wife  has  not  signed  the  con- 
tract of  sale,  and  therefore  cannot  be  compelled  to  accept,  in  lieu  of  dower, 
a  gross  sum,  and  no  greater  sum  than  a  gross  sum  in  lieu  of  dower  is  proper. 
Bostwtck  V.  Beach.  103  N.  T.  414,  9  N.  E.  Rep.  41.  We  think,  therefore, 
that  the  judgment  should  be  reversed,  and  a  new  trial  granted,  to  the  end 
that  the  plaintiff  may  prove  his  damages  as  in  an  action  at  law;  costs  to 
abide  event.    All  concur. 


"WoLZ  e.  Dbt-Dock,  E.  B.  &  B.  B.  Ca 

{Supreme  Court,  Oeneral  Term,  Second  Department.    February  11, 189L) 

Hmuskhcb — Plie.u>iko. 

A  complaint  in  an  action  against  a  street-railroad  company  for  negligently  caus- 
ing tbe  death  of  plaintiff's  intestate,  by  a  oar  being  thrown  against  him  by  reason 
of  tbe  de/eotive  condition  of  defendant's  track  and  switch,  alleged  that  defendant'* 
cars  bad  been  thrown  from  the  trade  at  the  same  plaoe  on  many  previous  occa- 
sions, of  which  fact  defendant  had  knowledge.  Held,  that  this  allegation,  as  ad- 
dressied  to  the  gnestlon  of  notice,  was  not  objectionable,  and  should  not  be  strlokea 
out. 

Appeal  from  special  term,  Kings  county. 

Action  by  Charlotte  Wolz,  as  administratrix  of  Charles  Wolz,  deceased, 
against  the  Dry-Dock,  East  Broadway  &  Battery  Railroad  Company.  Plain- 
tiff appeals  from  an  order  striking  out  part  of  the  complaint. 

Argued  before  Barnard,  P.  J.,  and  Dykuan  and  Pratt,  JJ. 
v.lSs.Y.s.no.l — 9 
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R.  B.  Unchrhttt,  for  appellant.  Jafoet  and  Thomas  E.  Troy,  tor  re- 
spondent. 

Barnard,  P.  J.  The  complaint  states  that  the  plaintiff's  husband  was 
killed  by  the  negligence  of  defendant.  A  part  of  section  2  of  the  complaint 
was  stricken  out  by  the  order  appealed  from.  The  whole  section  is  as  fol- 
lows: "That  the  defendant  so  negligently  and  onskillfally  conducted  itself, 
in  not  keeping  the  track  and  switch  of  said  road  at  the  comer  of  Grand  and 
Forsyth  streets  in  said  city  in  proper  condition,  that  its  cars,  at  many  differ- 
ent times  prior  to  the  accident  hereinafter  mentioned,  werethas  thrown  from 
the  proper  traek,  of  which  fact  thedefpndant  had  knowledge."  That  part  of 
this  section  which  avers  that  the  defendant's  cars  ha:l  been  thrown  from  the 
track  by  a  defective  switch  and  track  on  previous  occasions  was  stricken  oat. 
The  pleading  was  proper  as  it  stood.  The  fact  that  cars  were  repeatedly 
thrown  from  the  track  with  the  knowI«dg«  of  defendant  was  material  and 
pertinent,  in  view  of  the  fact,  subsequently  stated,  that  the  accident  happened 
at  the  corner  of  Ordod  and  Forsyth  streeto,  and  that  it  was  caused  by  the  de- 
fective condition  of  the  track  and  switch  as  to  which  the  averment  in  the 
section  is  made.  The  complaint,  taken  as  an  entirety,  is  that  the  defendant 
kept  a  bad  track  and  switch  at  the  comer  of  Grand  and  Forsyth  streets, — onft 
which  would  not  hold  the  cars  in  place,  and  which  repeatedly  failed,  to  de- 
fendant's knowledge, — and  that  on  the  8th  of  Nnveml)er,  1B88,  the  car  was 
cast  against  plaintiff's  hnsband,  by  this  veiy  condition  of  the  switch  and 
tmdk,  and  was  killed.  The  former  instances  of  failare  are  only  addressed  to 
the  qnestion  of  notice  of  the  defect,  and  are  not  objectionable  as  introducing 
other  accidents  to  have  an  effect  on  the  one  involved  in  this  action.  The 
order  should  be  reversed,  with  910  costs  and  disbursements.    All  concur. 


Tbtthblb  v.  Fbck. 
(Supreme  Court,  Otneral  Term,  Third  Department.    Ttlbrurj  i,  1891.) 

nUlri>— UlSBBPRBSSNTATIONa— iNTaNT — EyiSBITOa. 

The  plaintiff  purchased  from  defendant  a  tax  oertiflcate  for  a  lot  described  as 
"Lot  Ho.  98, "upon  defendant's  representation  that  the  same  adjoined  a  certain 
cither  lot  deacribad  as  "  tiot  No.  91 , "  thouRh  in  fact  the  two  lots  were  15  mile*  apart. 
In  an  aolion  by  the  purchaser  to  reoover  the  purohaae  money  npoa  the  Kround  «f 
the  vendor's  fraud,  it  appeared  that  the  separate  location  of  the  lots  had  been 
pointed  oat  to  defendant  before  the  sale,  but  defendant  testified  that  he  did  not 
know  about  the  location  of  the  lot,  did  not  care  aboot  It,  did  not  try  to  Itaow,  did 
■ot  pretend  to  know  where  any  lot  was  that  he  owned,  and  did  not  want  to  know. 
HM,  that  an  instruotion  that  if  the  statements  mads  by  defendant  to  tbe  pur- 
chaser were  made  by  him  with  intent  to  deceive,  without  actually  knowing  whether 
they  were  false  or  true,  he  was  liable,  was  proper,  and  that  a  venllct  s^alast  de- 
fendant for  the  purchase  money  should  be  eostained. 

Appeal  from  circuit  court,  Fulton  county. 

Action  by  Mortimer  Trumble  against  John  M.  Feck.  Defendant  appeals 
from  a  judgment  for  plaintiff  entered  on  the  verdict  of  a  Jury,  and  from  au 
order  denying  a  motion  for  a  new  trial. 

Argued  before  LsAANSD,  P.  J.,  and  Lanoon  and  JKathah.  JJ. 

XetoM  Com,  for  i^pellant.    N.  E.  AnibtU,  tor  respondent. 

Leasnsd,  p.  J.  The  verdict  of  the  jnry  has  decided  that  the  defendant 
was  guilty  of  a  fraud  in  the  sale  of  the  comptrollpr's  certificates  to  the  plain- 
tiff. The  only  question  for  ns  is  whether  there  was  such  an  absence  of  proof 
to  substantiate  the  verdict  that  .  he  plaintiff  should  have  been  nonsuited,  or  ut 
least  that  the  verdict  should  be  set  aside.  The  sale  was  of  a  tax  certiticate  of 
80  acres  in  lot  Ko.  92,  Chase's  patent.  In  the  town  of  Blecker.  The  philntitt 
cannot  read  or  write.  The  defendant  had  two  tax  certiflCiites  of  diffcrpnt 
years  of  the  same  piece  of  land.    He  also  had  a  tax  certiticate  of  lot  Ul,  May- 
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field  patent,  or  a  part  of  it.  The  defendant  told  the  piaintiiff  be  owned  land 
near  Spmng's, — one  lot,  th£  Washburn  lot;  the  other,  the  J.  B.  Matthews  lot. 
Plainti£F  aaid,  jf  that  was  the  John  B.  Matthewa  lot,  be  would  take  it  at  S3 
per  acre.  Defendant  said  it  was,  and  that  U  ad}oined  the  Washburn  lot,  and 
the  ArVashbam  lot  adjoined  SpriiDg;  they  were  all  there  in  that  vicinity.  The 
plaintiff  did  not  know  the  location  of  the  lots.  The  parties  were  at  Sprung's. 
One  Worden  whs  there,  and  defendant  oAered  Wordan  the  other  lot,  and 
Warden  thought  he  would  take  it.  The  next  day  plaintiff  told  defendant  be 
would  take  the  Mattliews  lot,  and  Worden  that  be  would  tslBe  the  Waahbum 
let,  provided  tltey  were  tbei'e.  Haiirtiff  supposed  the  lot  92  was  in  the  vicin- 
ity of  Sprung's,  and  adjoining  the  other  lot.  In  fact,  lot  92  is  not  in  the 
vicinity  of  Sprung's  and  does  not  adjoin  the  lot  91,  Maylield  patent,  but  is  15 
or  more  miles  distant.  The  plaintiff  relied  on  tlM«e  statements  of-driendant 
that  the  lot  was  near  Sprung's,  and  adjoined  the  other  lot;  and  defendant  had 
told  him  that  the  Washburn  lot  adjekied  Sprung's,  and  that  this  adjoined  the 
Washburn  lot.  The  plaintiff's  testimony  to  the  transaction  is  supported  by 
that  of  Sprung  with  Worden;  and,  tliough  the  defendant  denies  these  state- 
ments, the  jmj  imre  saatained  the  plaintiS's  oaae. 

The  court  properly  stated  to  the  jury  that,  in  order  tbnt  plaintiff  sbouldTe- 
aover,  they  must  find,  not  only  that  the  statements  were  untme,  bnt  that  de- 
fendant made  them  with  intent  to  defraud;  and  that  defendant  migtat  be  lia- 
ble If  be  represented  that  this  was  the  Matthews  lot,  not.knowiag  whether 
this  was  true  or  not,  if  there  was  the  intent  to  deceive.  This,  of  course,  is 
correct.  It  is  a  fraud  for  one,  with  intent  to  deceiTe,  to  make  a  etatement 
as  known  to  be  true,  material  to  the  contract,  when  he  does  not  know  whether 
it  Is  trne  or  false.  Now,  the  defendant  says  bimaelf  that  lie  did  not  know 
anything  aboat  the  Washburn  and  Matthews  lot».  Fuxtber.  the  testimony 
of  Eugene  Peck  is  that  d^endant  told  him  he  had  Ms  91  and  92,  and  that 
Eugene  owned  lot  93,  in  the  May  field  patent;  titat  Eugene  aaid  if  let  92  ad- 
joined he  would  buy  it;  that  when  be  saw  \vbat  patent  it  was  be  showed  de- 
fendant that  lot  92,  Chase's  patent,  was  a  good  many  miles  from  93,  Mayfield 
patent,  and  he  did  not  want  it;  that  he  got  a  map  to  abovr  defeiuiaat  how  far 
apart  the  lots  were, — 15  or  20  miles  apart;  that  he  (defieudaat)  was  mistaken, 
and  thought  they  adjoined.  This  was  a  few  days  t)6fore  the  sale  to  plaintiff. 
The  defendant  then  testifies  that  Eugene  Peck  did  get  a  map;  and  when  be  is 
asked  if  he  then  thought  lot  92,  Chase's  patent,  lay  next  to  91,  Msj'flald's  patent, 
he  answers:  "I  did  not  know  to  the  contrary,  and  did  not  care  about  it,  and 
did  not  try  to.  I  do  not  try  to  know  where  any  lot  is."  He  does  not  dengr 
that  he  has  been  at  the  office  of  the  town-clerk,  and  will  notsweartbat  he  lias 
not  looked  ata  mapof  the  town.  Hesays:  "I  hafve  noanxiety  to  know  where 
any  land  is  located.  I  do  not  pretend  to  know  where  a  lot  is  that  I  own.  I 
do  not  want  to."  He  will  not  deny  that  he  did  not  see  «m  the  map  shown 
him  by  Eugene  where  the  lots  were,  and  he  will  not  aa^  that  he  did  not  look 
at  that  map.  Here  we  have  the  positive  testimony  of  Eugene  that  he  showed 
defendant  that  the  two  lots  were  15  mUes  apart.  Eugeae  will  not  testify 
whether  he  made  any  statement  as  to  the  correctness  of  the  map;  but  this  is 
of  no  consequence.  The  distance  of  the  lots  is  proved  positively  by  Myers, 
the  town-clerk,  from  the  official  map.  All  that  the  defendant  says  is  that 
Eugene  todd  him  that  if  the  map  was  right,  the  lots  ao-e  some  ways  apart,  and 
that  Eugene  said:  "Maybe  it  is  a  mistake."  The  defendant  will  not  and  does 
not  deny  that  Eugene  Informed  him  the  lots  did  net  Mdjoin,  and  that  he  does 
not  know  whether  after  that  he  supposed  tliey  adjoiued  or  not,  and  that  he 
did  not  think  Eugene  was  lying  to  him.  Now,  his  own  testimony  convicts 
him.  He  says  plainly  that  be  did  not  know  where  his  lacd  lay.  He  evident- 
ly thought  that  there  was  no  risk  in  making  false  statements,  unless  their 
falsehood  had  been  previously  demonstrated  to  him.  He  endeavored  to  keep 
himself  ignorant,  so  that  be  could  say  what  he  pleased,  and  could  flatter  his 
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conscience  that  he  did  not  positively  know  that  his  statements  were  false. 
That  contrivance  for  practicing  a  fraud  is  not  saccessf ul  at  law,  however 
much  a  man  may  quiet  his  conscience  thereby.  But  In  this  case  the  jury 
might  have  believed  Eugene,  whose  testimony  was  positive,  and  might  have 
disbelieved  the  defendant,  whose  statement  was  that  Eugene  said  there  might 
be  a  mistake.  Even  If  there  was  a  mistiike,  the  defendant  had  been  cautioned 
that  these  lots  appeared  to  be  15  miles  distant.  And  he  could  not,  therefore, 
innocently  state  that  they  adjoined,  until  by  further  examination  he  had  sat- 
isfied himself  what  was  the  fact.  Such  examination  he  did  not  make,  because, 
aa  he  says,  he  did  not  wish  to  know.  The  judgment  and  order  should  be  af- 
firmed, with  costs. 

Matham,  J.    I  ooncnr  in  result. 


Babbbau  v.  Pioottb. 
(Supreme  Court,  Oeneral  Term,  37i*ni  DepartmenL    Febrnaiy  4, 1801.) 

1.  Partnbbship — What  Cosstitutbs. 

On  entering  into  partnersbip  with  plaintiff  in  the  bnsiness  o{  bnying  and  selUn* 
horses,  defendant  agreed  to  pay  plaintiff  86  cents  a  day  for  each  horse,  as  his  share  of 
Uie  expense  for  boarding  and  keeping  the  horses.  Held,  that  plaintiff  and  defendant 
were  not  partners  as  to  the  sum  so  agreed  upon  by  defendant  to  be  paid  to  plain- 
tiff, and  that  the  fact  of  their  partnership,  In  baying  and  selling  horses,  did  not  af- 
fect defendant's  liability  as  an  individuiU  to  pay  the  sum  agreed  upon  for  keeping 
thi*m. 

%  Ibbespoksitb  FmDiHefl. 

A  finding  by  the  referee,  unsupported  by  any  allegation  In  plaintiff's  oomplaint, 
cannot  pr^nwoe  the  plaintiff  in  recovering  on  another  finding  dearly  wltbln  the 
Issne,  nor  can  any  harm  thereby  accrue  to  the  defendant. 

Action  by  Joseph  Barbeau  against  Nelson  Picotte.  Defendant  appeals  from 
a  Judgment  for  plaintiff,  on  trial  by  a  referee. 

The  complaint  alleged  that  from  the  5th  day  of  February,  1885,  to  the  2d 
day  of  September,  1887,  plaintiff  and  defendant  were  copartners  in  the  busi- 
ness of  buying  and  selling  horses,  and  that,  at  the  time  of  entering  Into  the 
copartnership.  It  was  agreed  that  the  plaintiff  was  to  furnish  stable  room  and 
feed  and  care  for  the  horses  bought,  and  that  the  defendant  was  to  pay  the 
plaintiff  tlierefor  35  cents  per  day  for  each  horse;  and  alleged  that  keeping 
of  horses  under  such  agreement  amounted  to  S1,S83.45,  which  plaintiff  has 
demanded,  and  the  defendant  refused  to  pay,  and  demands  judgment  for  that 
sum.  The  answer  admits  the  formation  of  the  partnership,  and  that  tlie 
business  was  conducted  by  the  parties  as  copartners,  and  that  by  the  terms  of 
the  copartnership  plaintiff  was  to  furnish  stabling  and  keeping  forthe  horses 
of  the  firm,  and  was  to  receive  35  cents  per  day  for  each  horse  kept  until  Sep- 
tember, 1886,  when  it  alleges  a  change  of  the  terms  of  the  agreement,  by 
which  the  plaintiff  was  to  receive  from  that  time  50  cents  per  day  for  such 
keeping  and  attention,  but  denies  that  the  defendant  agreed  to  pay  plaintiff 
for  the  keeping,  and  alleges  that  the  keeping  was  to  be  one  of  the  expenses  of 
the  firm,  alleges  settlements  and  balances  struck  at  various  times,  and  that  the 
plaintiff  is  Indebted  to  the  defendant,  and  claims  judgment  for  a  balance  in 
his  favor.  The  reply  takes  issue  with  the  afflrraative  allegations  of  claims  in 
the  answer.  At  the  commencement  of  tbe  trial  the  defendant  made  the 
point  that  tbe  action  cannot  be  maintained  as  an  action  at  law,  as  it  neces- 
sarily Involves  an  accounting  between  the  partners  of  their  partnership  ac- 
counts. Plaintiff  states  that  the  account  of  tbe  partnership  will  not  be  in- 
quired into,  and  that  the  only  Issue  is  whether  the  plaintiff  is  to  be  allowed 
70  or  35  cents  per  day  for  keeping  the  horses.  No  ruling  seems  to  have  been 
made  by  the  referee  at  tbe  time  upon  tbe  defendant's  motion. 

Argued  before  Learned,  F.  J.,  and  Lamdon  and  Mayiiau.  JJ. 
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Henry  L.  Strong,  (Isaac  Latoaon,  of  counsel,)  for  appellant  H.  L.  WasTi- 
&ttr7t,  Jr.,  for  respondent. 

Mayhah,  J.  The  appellant's  main  contention  is  that  the  subject-matter  of 
this  action  was  a  partnership  transaction  inyolving  an  accounting  between 
partners,  and  that,  as  no  accounting  was  asked  for,  and  the  action  was  prose- 
cuted purely  as  an  action  at  law,  the  plaintiff  could  not  recover  on  that  form. 
Neither  the  complaint  nor  answer  necessarily  shows  that  an  accounting  between 
the  parties  as  copartners  is  required  or  expected  in  this  action,  nor  do  the 
pleadings  on  either  side  ask  for  an  accounting  as  such;  but  it  Is  insisted  by 
the  appellant  that,  as  the  claim  arose  out  of  alleged  copartnership  transac- 
tions, and  related  to  partnership  property,  the  accounts  of  the  copartners  were 
necessarily  and  unavoidably  involved  in  the  case.  The  theory  upon  which 
the  action  was  brought  was  that  the  defendant  should  pay  the  plaintiff  a  cer- 
tain per  diem  allowance  for  each  day  that  the  plaintiff  kept,  cared  for,  and 
fed  the  horses  bought  and  owned  by  the  plaintiff  and  defendant  as  partners. 
If  the  transaction  between  the  parties  will  bear  that  interpretation,  then  the 
rule  that  one  partner  cannot  sue  and  recover  of  liis  copartner  in  an  action  at 
law,  on  partnership  accounts,  has  no  application.  "There  is  no  rule  forbid- 
ding one  partner  to  sue  another  at  law  in  respect  to  a  debt  arising  out  of  a 
partnership  transaction.  If  the  obligation  or  contract,  though  relating  to 
partnership  business.  Is  separate  and  distinct  from  all  other  matters  in  ques- 
tion between  the  partners,  and  can  be  determined  without  inquiring  into  the 
partnership  accounts,  an  action  will  lie  by  one  partner  against  his  copartner." 
Crater  v.  Bininger,  45  N.  Y.  548,  549.  The  referee,  in  liis  sixth  finding  of 
fact,  nnds  "that  at  the  time  of  entering  into  the  copartnership  it  was,  among 
other  things,  mutually  agreed  upon,  by  and  between  the  said  plaintiff  and 
said  defendant,  that  said  plaintiff  was  to  furnish  stable  room,  feed,  bedding, 
care,  and  attention  for  the  horses  which  might  be  bought  in  the  course  of 
such  business,  and  that  the  defendant  was  to  pay  such  plaintiff  therefor  the 
sum  of  thirty-five  cents  per  day,  for  each  horse,  as  and  for  such  defendant's 
share  of  the  expense  of  such  stable  room,  feed,  bedding,  care,  and  attention." 
If  this  finding  was  sustained  by  the  evidence,  (and  there  was  clearly  evidence 
enough  to  uphold  the  same, )  then,  as  to  the  keeping  of  these  horses,  the  plain- 
tiff and  defendant  were  not  partners  ae  to  that  branch  of  the  business;  their 
partnership  was  severed.  There  was  no  community  of  interest  between  them 
as  to  the  actual  cost  of  the  keeping  by  the  plaintiff.  He  was  to  keep  them  for 
35  cents  a  day.  So  far  as  the  defendant  was  concerned,  even  if  by  so  doing 
he  was  not  fully  compensated,  and  suffered  loss,  he,  and  he  alone,  would  be 
the  loser;  and  so,  on  the  contrary,  if  the  agreed  price  was  more  than  it  was 
worth,  the  gain  would  be  his,  and  not  that  of  the  firm.  As  to  this  item  of 
keeping,  there  would  be  none  of  the  elements  of  partnership,  nor  would  it  be 
necessary  to  investigate  the  partnership  accounts,  to  determine  the  amount 
due  him  from  the  defendant  for  keeping  the  horses;  the  only  inquiry  neces- 
sary would  be  as  to  the  number  of  days  for  which  he  furnished  keeping.  It 
is  doubtless  true  that,  unless  there  has  been  a  settlement  and  balance  struck 
between  paitners  as  to  their  partnership  accounts,  one  partner  cannot  main- 
tain an  action  at  law  to  recover  a  l)alance  due  him  on  the  partnership  mat- 
ters, and  in  that  manner  effect  a  division  of  the  assets.  Arnold  T.  Arnold, 
90  N.  Y.  583.  But  where,  as  we  have  seen  in  this  case,  the  amount  claimed 
is  not  part  of  the  partnership  assets,  but  is  an  individual  demand  due  one 
partner  from  the  other,  no  such  divisibility  exists.  In  Ferguson  v.  Baker, 
116  N.  Y.  257,  22  N.  E.  Rep.  400,  it  was  held  that,  although  ordinarily  one 
partner  may  not  sue  his  copartner  at  law  in  respect  to  partnership  dealings, 
if  the  cause  of  action  is  distinct  from  the  partnership  accounts,  and  does  not 
involve  their  consideration,  it  is  maintainable.  In  that  case  the  plaintiff  and 
defendant  bad  been  copartners,  and  dissolved  and  settled,  and  one  of  the  part- 
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nets  took  the  accounts  dire  the  firm,  and  agreed  to  collect  the  same,  and  pay 
over  one-half  to  the  plaintiff,  and,  failing  co  do  so,  it  was  held  that  an  action 
at  law  would  lie  to  recover  the  same.  This  decision  was  put  upon  the  ground 
that  it  was  an  agreement  by  one  partner  to  paj  the  other  a  specific  sum,  and 
that  an  action  upon  that  agreement  did  not  involye  an  examination  into  the 
partnership  tnwisaetionB.  That  is  true  of  the  ease  at  bar,  apon  the  findings 
of  the  referee  above  quoted. 

But  it  is  nrged  by  the  cotiTiBel  for  the  appellant  that  the  seventh  finding  of 
the  referee  is  not  consistent  with  the  sixth  find'ing  above  referred  to,  and  in 
that  finding  be  found  that  the  firm  Hgreed  to  pay  the  plaintiff  70  cents  per 
day  for  keeping  eadi  horse  kept  by  him  fior  Me  firm,  and  that  there  is  no  alle- 
gation in  the  complaint  upon  wlwh  such  flnS'Rg  can  be  based.  Tliere  is  no 
allegation  in  the  complaint  seeking  to  charge  the  firm  with  70  cents  per  day 
for  keeping  these  horses,  nor  is  there  any  mllegation  under  which  the  general 
bneinesB  of  the  firm  conid  be  inquired  lirto  and  adjusted,  and,  if  the  seventti 
finding  of  fact  by  the  referee  was  the  only  one  upon  ivitieh  a  recovery  could 
be  predicated  in  this  action,  there  might  be  grave  donitt  whether  the  allega- 
tions of  the  complaint  wonld  be  supported  by  tShe  preef  so  as  to  j-nstlfy  a  re- 
covery. AThlle  the  distinctions  which  fermerly  existed  between  acttons  at 
law  and  saits  in  equity  are  so  far  abolished  that  the  pleader  need  not  declare 
that  he  eomplfliiis  in  either,  and  if  his  complaint  is  so  f^imred  that  it  contains 
a  cause  of  action  whicli  is  established  by  the  preaf,  he  may  recover,  and  for 
that  pflTpose  he  may  so  form  his  complaint  as  to  present  the  donMe  aspect,  so 
as  to  entitle  him  to  either  legal  or  equitable  rriref .  9tei>ens  v.  Muyor,  eft;.,  84 
N.  Y.  305.  Whedock  v.  Lee,  74  N".  Y.  500;  But  in  every  case  the  judgment 
songht  must  be  warranted  by  the  facie  stated.  The  question  in  each  case  is» 
ouglit  the  plaintiff  to  recover  under  the  pleadings  npcvi  the  fads  proved? 
Lohton  V.  Pearw,  12  N.  Y.  156.  Has  the  plaintiff,  according  to  the  whole 
law  of  the  land  appiicable  to  the  case,  made  out  the  right  which  he  seeks  to 
establish?  Crary  v.  Oeodmnn,  12  N.  Y.  266.  But  if  the  complaint  of  the 
plaintiff  upon  which  issue  is  taken  warrants  legal  relief  only,  ttfe  plaintiff 
cannot  have  eqcllBible  relief  upon  the  evidence.  He  must  bring  his  proof 
within  lAieirllegiitionB  of  his  complaint.  Salter  y.  Ham,  31  N.  Y.  321;  Brad- 
ley v.  Aldrich,  40  N.  Y.  504;  Stewna  v.  Mayor,  ete.,  84  N.  Y.  305.  But  in 
this  case,  as  we  have  seen,  the  plaintiff  proved,  and  the  referee  has  funnd. 
that  there  was  an  agreement  on  the  part  of  the  plaintiff  to  pay  defendant  35 
cents  per  day  for  keeping  the  horses.  Such  a  contract,  if  made,  creates  a 
legal  liifbility;  and  in  an  action  at  law,  with  a  complaint  alleging  a  breach  of 
that  contract,  and  demanding  jndgment  for  tl>e  amount  of  tlje  agreed  price, 
no  reason  is  pereeived  why  a  recovery  could  not  \ye  had  upon  proving  the  con- 
tract and  breach.  No  harm  can  come  to  the  defendant  from  a  finding  which 
is  not  within  tl>e  issne,  when  the  recovery  is  predicated  upon  proof  clearly 
within  the  letter  and  spirit  of  the  complaint.  There  is  a  cause  of  action  al- 
leged in  the  complaint,  and  there  is  evidence  and  a  finding  hy  the  referee  to 
support  that  allegatiem,  and  that  there  was,  within  the  requirements  of  section 
275  of  the  Code  of  Procedure,  a  cause  of  action  established  "consistent  with  the 
case  made  by  the  comi^afnt,  and  embraced  wltliin  the  issue."  The  complaint 
asks  for  legal  relief,  and  the  referee  has  found  that  the  evidence  entitles  him 
to  that  kind  of  judgment,  and  thus  the  requirements  of  law  seem  to  be  an- 
swered. The  plaintiff  and  defendant  not  being  partners  as  to  the  sum  agreed 
by  the  defendant  to  be  paid  plaintiff  by  him  for  keeping  the  horses,  the  claim 
was  a  proper  subject  of  an  action,  and  the  fttct  that,  as  to  the  business  of 
buying  and  selling  horses,  the  parties  were  partners,  did  not  affect  the  defend- 
ant's liability  to  pay  the  snm  which  he  as  an  individual  agreed  to  pay  the 
plaintiff  as  an  Individnal  for  keeping  the  horses.  This  view  does  not  con-tlict 
with  the  decision  of  this  fourt  in  Btlanger  v.  I>ana,  4  N.  Y.  Supp.  776.  In 
that  ease  the  parties  divided  all  but  the  debt  due  tlie  firm,  of  9iW,  which  it 
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was  agreed  ahould,  when  collected,  be  applied  in  payment  of  their  Joint  notes. 
This  debt  was  paid  to  the  defendant,  Dana,  who  sent  it  to  the  bank  which 
beld  the  joint  notes,  but  one-half  was  applied  to  the  individual  note  of  the 
defendant,  who.  with  fall  knowledge  of  tlie  misiippUcation  of  the  money, 
adopted  the  wrongful  application,  which  was  held  to  be  a  wrongful  conver- 
sion or  misappropriation  of  the  money  to  his  use,  which  was  a  conversion  by 
bim  as  a  partner  of  the  partnership  fund.  The  plaintilT  sued  at  law  for  the 
money,  claiming  that,  the  partnership  being  ended,  this  fund  was  eliminated 
frona  the  partnership  relation,  and  could  be  recovered  by  one  partner  of  the 
other  at  law;  but  the  county  court  held  that  it  bad  never  ceased  to  be  part- 
nership property,  and  that  an  action  at  law  did  not  lie  for  its  recovery,  and 
held  that  in  respect  to  the  transiiction  in  guestion,  before  an  action  at  law,  as 
distinguished  from  an  action  in  equity,  can  be  maintained,  the  partnership 
relations  must  have  fully  ceased.  "In  other  words,  the  transaction  must 
either  never  have  been  part  of,  or  must  have  been  completely  separated  from, 
the  partnership  affairs,  in  order  to  form  a  separate  cause  of  action  at  law." 
It  will  be  Been  that  the  distinction  between  that  case  and  this  is  that  the  sub- 
ject-matter of  that  action  was  partnership  money,  and  in  this  it  was  from 
the  first  but  a  claim  by  one  party  against  another  upon  an  individual,  and 
not  a  partnership,  claim.  We  think  the  rulings  and  determination  of  tl)e 
referee  were  right,  and  that  the  exceptions  to  his  report  were  not  well  taken, 
and  that  the  judgment  should  be  affirmed.  Judgment  aUrmed.  with  costs. 
All  ooncur. 


In  re  Baton. 

(SujpnKM  Ovwrt,  Omtral  Term,  TMrd  DejmrtmtnU   Pebnjaiy  t,  1891.) 

imtmvaan  vob  BBNanr  ov  (^mniow— FxErsxmoaB. 

An  aseignmeot  tor  the  heneSXot  creditom  directed  In  separate  clwaes  that  (be 
fond  should  be  applied— F(r«t,  to  pay  all  expenses,  etc. ;  aecmid,  to  pay  a  bank  cer- 


tain drafts,  etc. ;  tMrd,  to  pay  said  bank  oertein  promiMory  notes;  fowrth,  to  pay 
M.  tl^iUM,  and  wtbsr  subs  to  other  persona ;  fijih,  to  pa^  allotber  d«bt«.  HOtLvtaX 
Hm  iotentiOD  was  ttet  tlie  fnad  anonld  be  applied  U>  tb«  fstisf  action  of  the  debts 


BieotioDed  in  danse  1  before  those  mentioned  in  clause  2,  and  so  on  in  the  order  In 
wbieh  tbe  claoaea  were  enumerated,  bnt  that  there  was  no  priority  or  precedence 
•moDf^  the  debts  «(  eacb  elause,  «U  of  wbicb  are  to  be^atUOed  pari  vowu. 
-ISmx. 

Laws  N.  T.  1B87, «.  MB,  providing  that*  ectoept  as  to  empl oyes'  wases.  preferences 

be  valid  except  to  the  amount  of  ono-thfrd  in 


made  by  an  MSignment  shall  not  be  valid  except  to  tbe  amoun: 
value  of  the  assigned  estate,  and.  In  case  of  tjie  Insufficlenoy  of  said  one-third  to 
pay  the  preferred  debts  in  full,  toe  same  shall  be  applied  to  their  payment  pro 
rata,  does  sot  inmUr  tt»  rigbtof  tbe  debtor  to  make  preferences  amone  bis  creditors 
as  to  sncb  oae-tbitd  of  tbe  asaigsed  estate ;  and  where  such  one-third  is  insufficient 
to  pay  in  fan  deb1«  preferred-in  different  classes,  it  must  be  applied  to  them  in  tbe 
order  of  preference,  and  not  divided  ratably  among  the  debts  of  all  tbe  olasses. 

Appeal  from  special  term  Albany  county. 

Petition  by  Walter  J.  Eaton,  assignee  for  tbe  benefit  of  the  creditors  of 
James  Moir,  for  instructions  as  to  the  distribution  of  the  fund  in  his  hands. 
The  assignment  directed  that  the  fund  be  applied  to  the  payment  of  certain 
debts  set  out  in  five  separate  clauses.  There  was  no  otlier  designation  of 
priorities  between  tbeee  debts  than  the  fact  of  their  being  set  out  in  separate 
clauses,  sucoessivelj  numbered, — first,  second,  third,  etc.  Laws  1887,  c.  503, 
provides  that  Ihe  assignor  may  make  preferences  as  to  one-third  of  the  assigned 
estate,  which,  if  insufficient  for  the  payment  of  all  the  preferred  debts,  must 
be  ratably  divided  among  them.  The  fund  here  was  sufficient  only  for  the 
payment  of  tbe  first  and  second  classes  in  full.  George  Moir,  a  preferred 
creditor  of  the  fourth  class,  appeals  from  an  order  directing  the  application  of 
tbe  whole  of  the  said  one-third  of  the  assigned  estate  to  the  payment  of  the 
debts  of  the  iirst  and  second  classes. 

Argued  before  Leakned,  F.  J.,  and  Lai^bon  and  Mayuam,  JJ. 
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Totonsend,  Dyett  <&  Einstein,  {A.  R.  Dyett,  of  counsel,)  for  appellant. 
Matthew  Hale,  for  respondent.    M,  T.  Hun,  for  petitioner. 

Leakned,  p.  J.  This  is  an  appeal  from  an  order  giving  constrnction  to 
tiie  assignment,  made  on  application  of  the  assignee,  and  on  notice  to  George 
Moir,  preferred  creditor,  who  is  tlie  present  appellant.  The  appellant's  first 
position  is  that  by  the  terms  of  the  assignment  itself  there  is  no  preference 
created  among  the  several  classes  of  preferred  creditors,  designated  as  "first," 
"second,"  "third,"  and  "fourth,"  but  that  all  of  those  classes  stand  on  an 
equality  by  the  terms  of  the  assignment.  The  assignment  in  the  usual  form 
directs  the  assignee  to  convert  the  assets  into  money,  and  with  and  out  of 
the  proceeds — "First,  to  pay  and  discharge  the  just  and  reasonable  expenses," 
the  lawful  commissions,  and  the  payments  required  by  chapter  328,  Laws 
1884,  as  amended  by  chapter  283,  Laws  1886.  Now,  it  is  very  evident  that 
the  payments  provided  for  by  this  clause  are  to  be  made  in  preference  to  those 
of  the  second  clause.  Expenses  and  commissions  must  clearly  be  paid  before 
any  preferred  creditors.  In  like  manner,  the  employes  protected  by  the  stat- 
utes named  as  above  in  the  assignment  are  to  be  paid  before  other  creditors. 
It  therefore  necessarily  follows  that  the  payments  provided  for  in  this  first 
clause  must  have  a  preference  over  all  those  named  in  succeeding  clauses. 
The  assignment  proceeds:  "Second.  To  pay  New  York  State  National  Bank, 
Albany,"  and  specifies  two  drafts  drawn  by  J.  K.  Post  &  Co.,  drawn  by  the 
assignor  and  discounted  by  said  bank,  and  a  draft  drawu  by  the  assignor  on 
said  J.  K.  Post  &  Co.,  protested.  It  then  proceeds:  "Third.  To  pay  the 
said  New  York  State  National  Bank,  Albany,  N.  Y.,  and  all  loss  and  dam- 
age which  said  bank  may  sustain  by  the  non-payment  of  certain  promissory 
notes."  It  then  proceeds :  "i''ourtA.  To  pay  to  George  Moir  the  sum  of  nine 
thousand  dollars,"  and  to  other  persons  certain  sums  mentioned.  The  fifth 
clause  is  for  the  payment  of  all  other  debts.  Now,  if  the  contention  of  the 
appellant  were  correct,  there  would  have  been  no  reason  for  making  two 
clauses  such  as  the  second  and  third.  The  payee  was  the  same  in  both.  And 
if,  as  the  appellant  urges,  the  numbering  of  the  clauses  did  not  indicate  the 
order  of  preference,  all  the  debts  payable  to  the  New  York  State  National 
Bank  would  have  been  included  in  one  clause.  There  could  be  no  other  rea^ 
son  for  making  two  clauses,  except  the  wish  of  the  assignee  that  the  Post 
drafts  should  have  a  preference  even  over  other  drafts  held  by  that  bank.  It 
seems  to  us  that  the  meaning  of  the  assignment  is  unquestionable,  and  that 
the  preferred  creditors  were  intended  to  have  preference  among  each  otiier  ac- 
cording to  the  order  of  these  respective  clauses.  The  language  of  the  court 
in  Graenfield's  Estate,  24  Pa.  St.  232,  cited  by  the  appellant,  "that  it  is  be- 
lieved that  no  case  can  be  found  where  it  has  been  held  that  the  prefix  of  a 
numeral  alone  gives  priority, "  hardly  applies  here.  There  is  more  than  the 
prefix  of  a  numeral.  There  is  a  direction  to  pay,  first,  such  and  such  debts; 
second,  such  and  such.  When  one  is  directed  first  to  do  a  certain  thing,  and 
second  another,  it  is  not  a  forced  construction  to  understand  that  the  first  is 
to  be  done  in  full  before  the  second  is  attempted.  The  case  of  Colgin  v.  Red- 
man, 20  Ala.  651,  cited  by  appellant,  held  that  debts  in  the  first  class  were 
to  be  paid  before  those  in  the  second  class;  only  that  all  in  such  class  were  to 
share  ^ro  rata.  That  is  our  view  In  this  case.  Moir,  the  appellant,  although 
his  name  is  the  first  mentioned  in  the  fourth  clause,  has  no  preference  over 
others  in  that  clause.  But  the  creditors  in  the  first,  second,  and  third  clauses 
have  respectively  preference,  according  to  their  clauses,  and  all  of  them,  be- 
fore those  of  the  fourth  clause.  No  doubt  would  probably  ever  have  risen  as 
to  this  were  it  not  for  the  question  we  now  come  to  consider.  Chapter  503 
of  the  Laws  of  1887  provides  that  any  preference,  other  than  for  wages  of 
employes,  shall  not  be  valid  except  to  the  amount  of  one-third  in  value  of 
the  assigned  estate;  and,  should  said  one-third  be  "insufficient  to  pay  in  fuU 
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the  preferred  debts  to  which  under  the  provisions  of  this  section  the  same 
are  applicable,  said  assets  shall  be  applied  to  the  payment  of  the  same  pro 
rata  to  the  amount  of  each  said  preferred  claims. "  The  assignee  has  in  his 
bands,  applicable  to  debts,  about  $25,000.  The  amounts  preferred  in  the  sec- 
ond clause  are  about  S6,1U0;  the  amount  in  the  third  clause  does  not  appear; 
the  amount  in  the  fourth  is  about  $12,000.  The  appellant  insists  that  the 
one-third  of  the  assets  shall  be  applied  pro  rata  to  all  of  the  claims  named  in 
the  second,  third,  and  fourth  clauses.  The  learned  court  below  held  that  such 
one-third  should  be  applied  first,  pro  ra  to,  to  the  creditors  in  the  second  clause, 
and  the  balance,  pro  rata,  to  the  claims  in  the  other  clauses  success!  velj.  We 
tliink  the  construction  of  the  learned  justice  was  correct.  This  statute  was 
not  intended  to  interfere  with  anything  but  the  amount  which  might  be 
glvvn  to  preferred  creditors.  It  did  not  intend  to  limit  or  control  the  power 
of  the  assignor  to  the  extent  of  one-third  of  the  assigned  estate,  to  dispose  of 
it  as  he  chose,  giving  preference  as  it  uiighc  please  him.  The  doctrine  of  this 
state  has  been,  and  is,  except  as  modified  by  tliat  statute,  that  an  insolvent 
debtor  may  make  any  preferences  which  be  may  choose.  As  to  one-third  of 
bis  property  the  debtor  may  do  ttiis  still.  In  this  present  case,  according  to 
the  estimate  of  the  assignee,  the  one-third  is  sufficient  at  least  to  pay  in  full 
the  first  and  the  second  class.  If  the  assignor  had  made  no  third  or  fourth 
class,  then  the  persons  named  in  those  classes  would  have  been  among  the 
creditors  not  preferred;  and  the  first  and  second  would  have  been  paid  in 
full.  JSov,  when  the  assignor  has  directed  that  these  creditors  of  the  third 
and  fourth  classes  shall  be  paid  after  the  first  and  second,  but  before  all  others, 
can  it  be  supposed  that  he  intended  that,  in  case  of  an  insufficiency  of  assets, 
those  of  the  third  and  fourth  should  be  paid  pro  rata  with  '.he  second?  Cer- 
tainly the  addition  of  more  classes  after  the  second  was  not  intended,  ander 
any  circumstances,  to  put  such  added  classes  on  an  equality  with  the  second. 
The  provision  in  the  statute  is  to  pay  pro  rata  when  the  one-third  is  insuffi- 
cient to  pay  in  full  the  preferred  claims  to  which  such  one-third  is  applicable; 
and  the  question  is,  to  what  claims  is  it  applicable?  The  one-third  is  applica- 
ble just  as  the  assignor  directed,  and  in  the  order  in  which  he  directed.  He 
may  be  presumed  to  have  known  the  law,  and,  perhaps,  to  have  known  some- 
thing of  the  extent  of  the  estate.  In  giving  a  preference  to  the  second  and 
third  classes  over  the  fourth  he  must  have  anticipated  that  it  was  possible 
that  there  would  not  be  enough  for  all  the  preferred  creditors.  And  he  did 
not  say  that,  in  case  of  such  deficiency,  all  the  preferred  classes  (except  the 
first)  should  share  pro  rata.  He  practically  said  the  contrary.  There  is  no 
analogy  between  this  case  and  that  of  legacies,  for  the  reason  that  in  this  as- 
signment a  preference  is  expressed;  in  a  will  there  is  usually  no  preference 
expressed.  But  when,  in  a  will,  a  priority  is  given,  either  by  principles  of 
law  or  by  express  language,  effect  is  given  to  it.  In  the  present  case  priority 
is  given  by  express  language.  It  is  not  taken  away  by  the  statute.  The 
statute  interfered  only  with  the  extent  of  the  debtor's  right  of  preference, 
not  with  the  manner  in  which  he  should  exercise  that  right.  The  words  "pro 
rata"  apply  when  there  is  not  enough  of  the  one-third  to  pay  all  the  cred- 
itors in  some  certain  class,  and  not  to  the  right  of  preference  between  several 
dasaes.    The  order  is  affirmed,  with  costs.    All  concur. 


HOFFM AK  V.  Mayor.  Etc.,  of  City  of  New  Tobk. 
{Supreme  Court,  General  Term,  First  Department.    December  81, 1800.) 

XmnOIPAI.  iMPBOVaifBNTB  —  HOOiniKS  ASSBSSKSNTS  —  VOLITNTABT   Pi.TiaitT  —  Ra- 
OOVEKT. 

Under  the  provisions  of  Laws  V.  T.  1880.  a  660,  incorporated  into  the  New  York 
Citr  ConsoUdation  Act,  Ig  906-011,  establishing  the  assessment  commission,  and 
givlog  It  power  to  revise,  vacate,  or  modify  assessments  for  local  improvements, 
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and  to  award  such  relief  aa  ahaU  be  jnat  and  equitable  under  the  drcnmatanoes  in 
each  case,  the  power  of  the  commlBslon  extends  to  aasessments  originally  void,  aa 
well  as  to  t^ose  Toidable  merely,  and  its  action  is  final,  except  so  far  as  it  may  be  re- 
viewed by  certiomrt;  and  an  owner  of  property,  who  has  applied  to  the  commia- 
sion  to  vacate  or  reduce  such  an  assessment  thereon,  and  has  obtained  a  rednotioD, 
and  paid  the  reduced  amount,  cannot  afterwards  sue  to  recover  the  amount  so  paid, 
on  the  eround  that  the  aasessmeut  was  wholly  illegal.  Distinguishing  In  re  Lange, 
85  N.  T.  807. 

Appeal  from  special  term.  New  York  county. 

Action  by  Daniel  HoSman  against  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  to  have  an  assessment  on  property  of  plaintiff  for 
building  sewers  declared  void,  and  to  recover  the  amount  paid  by  him  on  such 
assessment.  It  appeared  that  plaintiff  bad  previously  instituted  proceedings 
before  the  assessment  commission,  established  by  Laws  N.  Y.  1880,  c.  550. 
to  have  the  asseaament  vacated  or  reduced,  in  which  the  commission  had  re- 
duced the  assessment  13  per  cent.,  and  that  plaintiff  had  paid  the  reduced 
amount.  He  afterwards  brought  this  action,  alleging  that  the  iissessment 
was  wliolly  illegal  and  void.  Plaintiff  appeals  from  a  judgment  for  defend- 
ants,  on  trial  l^  the  court  at  special  term.  On  such  trial  the  foilowing  opia- 
ion  was  rendered  by  Laweeno£,  J.: 

"Inasmnch  as  the  plaintiff  submitted  himself  to  the  jurisdiction  of  the  com- 
misRioners  appointed  under  the  provisions  of  chapter  550  of  tlie  Laws  of 
1880,  (see  Consolidation  Act,  §§  906-911,  both  inclusive,)  It  is  too  late  now, 
in  my  opinion,  lor  him  to  seek  to  avoid  or  evade  the  judgment  which  those 
CommissionerB  rendered.  That  commisaion  was  appointed  iiy  the  legialatiu'e 
tor  the  express  purpose  of  invesUgiiting  and  inquiring  into  cases  of  this  abar- 
acter,  and  of  affording  the  appropriate  relieL  It  is  nowhere  suggested  that 
it  was  not  competent  for  the  legislature  to  create  such  a  tribunal,  and  even 
if  sndi  suggestion  were  made,  tlie  case  of  Bill  t.  Village  of  Coming,  15  N. 
Y.  297,  would,  in  my  opinion,  be  a  conclusive  answer  to  It.  I  do  not  regard 
the  case  of  In  re  Lange,  85  N.  Y.  807,  as  in  point.  It  wiis  there  held  that  the 
provisions  of  the  act  of  1872,  (section  6,  c.  580.  I^ws  1872,)  in  relation  to 
certain  local  improvement  in  tlie  city  of  New  York,  authorizing  the  board 
for  the  revision  and  correction  of  assessments  to  consider,  on  the  merits,  all 
objections  made  to  any  assessment,  etc.,  does  not  give  the  board  jurisdiction 
to  vacate  and  set  aside  an  assessment,  because  of  want  of  power  in  the  cor- 
poration to  enforce  any  assessment  whatever  for  the  work,  and  that  the  ap- 
propriate function  of  that  board  is  to  review  the  judgnoent  and  discretiou  ex- 
ercised by  the  board  of  assessors  in  distributing  the  asseasntent.  The  t>oard 
of  revision  and  correction  of  assessments  was  not  vested  with  tbe  power  to 
validate  any  assessment.  Its  power  was  limited  to  revising  and  correcting. 
In  that  respect  its  functions  differed  most  widely  from  the  board  created  by 
the  act  of  1880.  The  latter  board  was  especially  created  to  revise,  vacate,  or 
modify  any  of  the  assessments  for  any  local  improvements,  confirmed  by 
tbe  board  of  revision  and  correction  of  assessments  before  the  9th  day  of 
June,  1880,  and  any  assessments  for  a  local  improvement  contirmed  before 
said  date,  ■  which  has  been  or  shall  be  hereafter  conBrmed  by  said  board.' 
Consolidation  Act,  §  907.  Section  908  of  the  consolidation  act  (section  2,  Act 
1880)  makes  it  tbe  duty  of  tbe  commissioners,  or  a  majority  of  them,  to  in- 
quire into  the  facts  and  circumstances  relating  to  any  assessments  to  which 
objections  may  be  made,  and  to  bear  the  evidence  in  support  of  such  objeo- 
tlons.  or  in  opposition  thereto,  and  during  such  inquiry  and  hearing  to  ad- 
minister oaths  or  affirmations  to  all  persons  testifying,  and,  after  duly  con- 
sidering tlie  evidence,  to  determine  whether  substantial  Injustice  whs  caused 
by  tbe  oonflrmation  of  such  assessments  or  otiterwise;  and  any  assessments 
as  to  which  the  commissioners,  upon  such  inquiry,  may  determine  that  sub- 
stantial injustice  has  been  caused  by  the  confirmation  of  the  same  or  other- 
wise, ms^  be  revised,  modified,  or  vacated  by  ttie  said  oonunissionen.  and 
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fbey  m&j  award  such  relief  to  the  respective  parties  filing  such  applications 
4S  shall  be,  under  the  circumstances,  and  on  the  evidence  presented,  just  and 
equitable;  and  thejr  shall,  in  determining  such  relief,  consider  the  fair  value 
«f  the  work  done  for  whloh  the  assessment  is  imposed,  and  the  amount  of 
benefit  conferred  over  and  above  the  damages,  if  any,  caused  by  the  improve- 
4nent.  And  by  section  911  of  the  consolidation  act  (Laws  1880,  c.  550,  § 
€)  the  said  commissioners  shall  award  such  relief  as  in  their  judgment  is  just 
jkDd  equitable,  in  view  of  the  circumstances  in  each  ease  brought  before  them, 
^tc.,  and  shall  file  a  certificate,  signed  by  a  majority  of  said  commissioners,  in 
the  department  of  finance,  specifying  the  relief  awarded  by  them;  and  upon 
such  filing  the  assessment  on  each  lot  or  parcel  shall  be  revised,  modified,  or 
vacated,  as  in  said  certillcate  specified,  and  the  amounts  fixed  by  such  oertifi- 
«ate.  etc.,  shall  thereafter  be  the  extent  of  the  lien  upon  said  lots,  etc.,  in  re- 
spect  of  snch  assessment. 

"It  will  be  perceived  that  the  tribunal  thus  created  by  tlie  legislatnre  has 
not  only  power  to  revise  and  modify,  but  also  to  vacate,  any  assessment.  Of 
the  power  of  the  legislature  to  create  such  a  tribunal,  as  before  stated,  I  think 
there  can  be  no  doubt.  The  plaintiff  having  gone  before  that  tribunal,  and 
sought,  on  substantially  the  same  grounds  as  he  now  presents,  to  obtain  a  va- 
cation or  substantial  reduction  of  the  assessment,  cannot  now  repudiate  his 
own  act.  He  is  barred  by  the  judgment  which  the  board  has  rendered.  Etn- 
4vfy  v.  Conntr,  8  IT.  Y.  512,  and  cases  cited  at  page  822.  Again,  I  think  that 
the  whole  scope  and  tenor  of  the  act  of  1880,  and  of  the  consolidation  act, 
shows  that  the  legislature  intended  that  the  action  of  the  comuiissioners 
thereby  created  should  be  final,  except  la  so  fftr  as  their  action  might  be  re- 
viewed by  certiorari,  as  the  judgment  of  any  Inferior  tribunal.  Section  897 
«C  the  consolidation  act  provides  that  no  suit  or  action,  in  the  nature  of  a  bill 
in  equity  or  otherwise,  shall  be  couamenced  for  the  vacation  of  any  assess- 
nent  in  said  city,  or  to  remove  a  cloud  upon  a  title,  but  owners  of  property 
sfasli  be  confined  to  their  remedies,  in  such  cases,  to  the  proceedings  under 
tills  title.  The  provisions  of  the  act  of  1858,  as  to  the  vacation  of  assess- 
ments, as  amended  by  the  acta  of  1868  and  1870,  are  continued  in  sections  898 
te  (K)l  of  said  act.  Then,  by  sections  901  and  902,  application  to  vacate  as- 
-sesementB  are  confined  to  proceedings  commenced  within  certain  periods  in 
the  statute  mentiosed.  Then,  by  section  903,  it  is  provided  that  no  court 
shall  vacate  or  reduce  any  assessment,  in  fact  or  apparemt,  confirmed  after 
■Jane  9,  1880,  whether  void  or  voidable,  etc,  otherwise  than  to  reduce  such 
aiaaeasments  to  the  extent  that  the  same  may  be  shown,  by  parties  complain- 
ing thereof,  to  have  been  in  fact  increased  in  dollars  and  cents  by  reason  of 
fniud  or  substantial  error;  and  in  no  event  shall  that  proportion  of  any  suoh 
assessment  which  is  equivalent  to  the  fair  value  of  an  actual  local  Improve- 
ment, with  the  Interest  from  the  date  of  confirmation,  be  disturbed  for  any 
cause.  After  these  provisions  of  the  consolidation  act  come  the  sections  pro- 
viding for  commissioners  to  revise,  vacate,  or  modify  any  assessments,  to 
vhich  I  have  already  adverted.  It  seems  clear  to  me  that  the  legislation  in 
question  was  designed  to  afford  a  complete  scheme  of  relief  for  all  parties  who 
were  or  claimed  to  be  aggrieved  by  void  or  voidable  aseeBsn>ents.  The  pro- 
ceedings to  vacate  the  assessments  were  defined  and  limited,  and  a  board  was 
created  to  pass  upon  all  qneetions,  with  power  to  revise,  vacate,  or  modify. 
That  that  power  was  intended  to  govern  in  regard  to  assessments  which  were 
-originally  void,  as  well  ns  voidable,  is,  I  think,  clear  from  the  sections  of  the 
consolidation  act  to  which  I  have  referred.  It  may  be  that  the  plaintiff  in 
tiiis  case  conld  not  have  been  compelled  to  go  before  these  commissioDerB.  It 
is  Bot  necessary  ta decide  that  point;  bat,  having  gone  before  them,  he  can- 
SMt  now  seek  to  sobstantially  set  aside  or  circumvent  their  judgment.  Na- 
merous  cases  seem  to  me  to  support  the  views  which  are  here  expressed,  but 
1  shall  rafer  only  to  the  recent  case  of  Sp&neer  v.  Iftrohant,  100  N.  Y.  585, 3 
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N.  E.  Hep.  682,  wherein  it  was  held  that  the  legislature  has  the  power  to  de- 
termine the  amount  of  a  tax  for  a  local  improvemeDt,  and  the  property  to  be 
assessed  therefor,  and  that  its  action  in  these  respects  is  conclusive.  If  it 
can  determine  the  amount  of  the  assessment,  it  would  seem  to  follow  that  it 
can  act  through  commissioners,  and  by  their  agency  determine  the  amount 
which  should  equitably  be  assessed  upon  parties  for  an  improvement  wliicb 
is  technically  irregular,  or  which  has  been  made  under  proceedings  which 
were  in  the  first  instance  absolutely  void.  See  remarks  of  Finch,  J.,  at  page 
587,  100  N.  Y.,  and  pages  682,  683,  3  N.  E.  Bep.  I  am  therefore  of  the 
opinion  that  the  plaintiff  in  this  case  is  not  entitled  to  recover,  and  that  the 
defendants  are  entitled  to  judgment  dismissing  the  complaint  upon  the  merits, 
with  costs." 

Argued  before  Van  Bbunt,  P.  J.,  and  Baktlett  and  Barbett,  JJ. 

James  A.  Leering,  for  appellant.  William  H.  Clark,  corporation  counsel, 
{George  L.  Sterling,  of  counsel,)  for  respondents. 

Feb  Cubtah.  For  the  reasons  stated  in  the  opinion  of  the  learned  judge 
in  the  court  below  who  tried  this  case,  we  think  his  conclusion  was  right,  and 
the  judgment  should  therefore  be  affirmed,  with  costs. 


In  re  Trustees  of  Congkeqational  Church  &  Sooibtt  of  GuroHoaTTB. 

(SuTpreme  Court,  Oeneral  Term,  Second  Department.    February  11, 1891.) 

JVBISDICnON  OF  BCBBOOATB— ALLOW^NGB  OF  CLAJUS. 

On  a  petition  to  a  surrogate  for  a  deoree  directing  payment  of  a  legacy  to  a  relig- 
ious society,  the  answer  of  the  administrator  with  the  will  annexed  denied  the  in- 
corporation of  the  society,  but  set  up  no  facts  in  opposition  to  the  petition,  and  did 
not  deny  the  validity  or  legality  of  the  claim.  HeuL,  that  this  did  not  oust  the  sur- 
rogate of  jurisdiction,  under  Code  Civil  Proo.  N.  Y.  {  2718,  providing  that  such  a 
petition  must  be  dismissed  on  the  filing  of  an  answer  "setting  forth  facts  whioh 
show  that  it  is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal,  and  deny- 
ing its  validity  and  legality. " 

Appeal  from  surrogate's  court,  Suffolk  county. 

Petition  of  the  trustees  of  the  Congregational  Church  &  Society  of  Cutch- 
ogue  to  compel  George  W.  Dayton,  administrator  with  the  will  annexed 
of  Henry  Landon,  deceased,  to  pay  a  legacy  to  said  church  and  society. 
The  administrator  appeals  from  a  decree  directing  such  payment.  Code 
Civil  Pi'oc.  N.  Y.  §  2718,  provides  that,  upon  presentation  of  such  a  peti- 
tion, "the  decree  must  dismiss  the  petition,  without  prejudice  to  an  action 
or  an  accounting,  in  behalf  of  the  petitioner,  (1)  where  the  executor  or  ad- 
ministrator flies  a  written  answer,  duly  verified,  setting  forth  facts  which 
show  that  it  is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal,  and 
denying  its  validity  or  legality,  absolutely,  or  upon  Information  and  belief." 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Jesse  L.  Case,  for  appellant.    Timothy  M.  Qrifflng,  for  respondents. 

Barkabd,  p.  J.  The  petitioners  ask  that  Dayton,  the  administrator  of 
Henry  Landon,  deceased,  pay  to  them,  the  Congregational  Church  &,  Society 
of  Cutchogue,  a  legacy  and  property  devised  to  them  by  the  will  of  decedent. 
The  petition  shows  all  the  necessary  facts,  and  the  proofs  before  the  surrogate 
sustain  in  every  respect  the  petition.  The  will  and  codicil  of  deceased  give 
such  societies  property,  and  the  administrator  admits  that  he  bad  it.  Much 
more  than  a  year  had  expired  since  he  began  his  duties  under  his  appoint- 
ment, and  the  legacy  or  property  had  not  been  paid.  The  administrator  put 
in  an  answer  and  denied  the  fact  of  the  incorporation  of  the  church  and  soci- 
ety, but  this  fact  was  fully  established  before  the  surrogate.  The  answer  does 
not  deny  the  validity  of  the  claim  absolutely,  or  upon  information  and  belief. 
It  does  not  set  forth  facts  to  show  that  the  claim  is  doubtful    This  the  answer 
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must  do  in  order  to  oast  the  surrogate  of  jurisdiction  lo  order  payment.  If 
it  be  desired  to  deprive  the  surrogate  of  jurisdiction,  facts  must  l>e  set  up  in 
the  answer  so  as  to  render  it  doubtful  as  to  the  petitioners'  claim.  In  re  Ma- 
eaulay,  94  N.  Y.  574;  Hurlhurt  v.  Durant,  88  K.  Y.  121;  Moorhouie  T. 
Hutehinton,  4  Dem.  Sur.  862.  This  answer  sets  up  no  fact  whatsoever  in 
opposition  to  the  petition.  Facts  should  be  set  up  afiSrmatively,  or  such  ade- 
nial  made  as  the  case  requires  should  be  interposed.  Upon  the  material  facts 
set  forth  In  the  petition,  the  proof  is  abundant.  In  fact  the  witnesses  VVick-^ 
ham  and  Ackerly  produced  and  examined  in  behalf  of  the  administrators  left 
no  reasonable  room  for  doubt  as  to  the  fact  of  the  organization  and  continued 
existence  of  the  church  society.  The  decision  and  decree  of  the  surrogate 
should  in  all  things  be  confirmed,  with  costs  to  the  petitioners.    All  concur. 


BossiE  Ibon-Wobks  v.  Wbstbbook. 
{Supreme  Court,  Oeneral  Term,  i'lrrt  Department.    January  16,  ISn.) 

1.  COBPOBATIOSB— ACTIONB— VbSUB. 

The  place  of  residence  of  a  corporation,  within  the  meaning  of  Code  Civil  Proa 
B.  Y.  i  984,  providing  that  an  action  must  be  tried  in  the  county  in  whioh  one  of 
the  parties  resided  at  the  commencement  thereof,  is  where  its  principal  business  1* 
to  be  carried  on,  as  designated  hy  its  charter,  though  In  fact  it  maycondnot  a  large 
part  of  its  business,  and  have  an  office.  In  another  county. 
%,  Chahob  or  VamTB. 

Where  snoh  corporation  sues  in  a  county  other  than  that  designated  by  its  Char- 
ter as  its  principal  place  of  business,  the  court  not  having  jurisdiction  otherwise, 
the  defendant  is  entitled  to  an  order  changing  the  place  of  trial,  under  Code  Civil 
Proc.  S  98S,  providing  for  such  change  upon  the  demand  of  the  defendant,  followed 
by  the  consent  of  the  plalntift  or  the  order  of  the  court. 

Appeal  from  special  term.  New  York  county. 

Action  by  Eoesie  Iron- Works  against  Charles  S.  Westbrook.  The  defend- 
ant moved  for  a  change  of  the  place  of  trial,  on  the  ground  of  the  non-resi- 
dence of  either  party  in  the  county  where  the  action  was  begun,  and  from  an 
order  denying  his  motion  he  appeals.  Code  Civil  Proc  N.  Y.  §  984,  provides: 
"An  action,  not  specified  in  the  last  two  sections,  must  be  tried  in  the  county 
in  which  one  of  the  parties  resided  at  the  commencement  thereof."  Section 
985  provides:  "If  the  county  designated  in  the  complaint  as  the  place  of  trial 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried  therein, 
unless  the  place  of  trial  is  changed  to  the  proper  county,  upon  the  demand  of 
the  defendant,  followed  by  the  consent  of  the  plaintiff,  or  the  order  of  the 
court." 

Argued  before  Yan  Brttnt.  F.  J.,  and  Bradt  and  Daniels,  JJ. 

LouU  Hashrouck,  {Macgrane  Cox,  of  counsel,)  for  appellant.  Carp  <t 
Whitridge,  {WUlard  Parker  Butter,  of  counsel,)  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  begun  by  the  service  of  a  summons 
and  complaint  on  the  7th  of  August,  1890.  Within  the  time  limited,  a  notice 
of  appearance,  and  a  notice  of  demand  to  change  the  place  of  trial,  was  served 
upon  plaintiff's  attorney.  The  defendant  was  a  resident  of  St.  Lawrence 
county,  and  the  certificate  of  incorporation  of  the  plaintiff  was  filed  in  said 
county,  and  in  said  certificate  the  name  of  the  town  and  county  in  which  the 
principal  business  of  the  company  was  to  be  carried  on  was  stated  to  be  the 
town  of  Bossie  and  county  of  St.  Lawrence.  It  appeared  that  the  land,  fur- 
naces, and  mines  of  the  plaintiff  were  situate  in  the  counties  of  St.  Lawrence 
and  Jefferson,  and  that  a  large  part  of  the  business  of  the  company  for  many 
years  had  been  carried  on  exclusively  in  said  county,  and  that  it  had  an  ofBee 
in  New  York  county  for  the  transaction  of  ils  financial  business.  Upon  these 
facts,  the  motion  was  denied,  and  from  the  order  thereupon  entered  the  appeal 
in  taken.    We  think  the  conclusion  arrived  at  by  the  learned  judge  below  was 
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erroneons.  The  corporation  had  selected  Its  place  of  residence.  It  had  statecl 
In  its  certiflcate  of  incorporation  that  its  principal  place  of  business  was  to  be- 
in  the  county  of  St.  Lawrence,  and  its  annual  reports  were  there  filed.  It 
could  not  change  this  designation  of  residence,  except  in  the  manner  pr»- 
scribed  by  statute.  The  mere  fact  of  its  having  places  of  business  in  other 
parts  of  the  state  in  no  way  changed  the  designation  which  had  lieen  made  of 
its  legal  habitation  and  home.  We  think,  therefore,  the  motion  should  have 
been  granted,  upon  the  ground  that  both  parties  to  the  action  were  resident* 
of  St.  Lawrence  county,  and  the  order  shonld  be  reversed,  with  910  costs  and 
diabuisements,  and  the  motion  granted.    All  concur. 


Brown  «.  Tbel  et  al. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    Kabrusry  4, 1891.) 

1.  QniBTIXa  TlTLB — Plbadino. 

Code  Civil  Proc.  IT.  Y.  |  IflSQ,  requires  that  s  complaint  for  the  detemiinaition  of 
claims  to  real  property  "must  set  forth  facts  showing  •  •  •  that  the  defendant, 
unjustly  claims  an  estate  therein  of  the  character  speciflediathe  last  section, "  (for 
life,  for  years,  eta.)  Held,  that  such  an  action  oould  net  be  supported  by  the  bare 
allegation  "that  the  defendants  unjustly  claim  an  estate  in  fee  in  said  premises.  ■* 

9.  Saiic — Vartakcb — Ahsitdkent. 

There  was  no  evidence  at  the  trial  of  any  claim  made  by  the  defendants  to  the 
property  in  question,  except  such  inference  as  might  be  drawn  from  tiie  fact  that. 
•he  made  no  reply  to  a  letter  addressed  to  her  by  the  plaintiff,  desiring  her  to  eze- 
onte  a  deed  relinqaishing  any  claim  she  might  have  to  the  property.  Held  iosufB- 
cient  as  proof  of  the  assertion  of  any  claim  on  the  part  of  the  defendant  to  the  said 
property,  so  as  to  admit  of  the  amendment  of  the  faulty  complaint  la  oonfonnity 
with  the  proof. 

Appeal  from  circuit  court,  Washington  connty. 

Action  by  Albert  T.  Brown  against  Sarah  Teel,  Mary  A.  Hunn,  and  oth- 
ers, to  compel  the  defendants  to  litigate  their  claims  to  certain  real  estate  in 
the  possession  of  the  plaintiff.  The  complaint,  after  setting  out  plaintifiE'» 
title  and  his  possession  of  the  premises  for  three  yeaia.  alleged:  "(6)  That 
the  defendants,  who  are  children  and  grandchildren  of  [piaintifC's  grantor, 
deceased,]  unjustly  claim  an  estate  in  fee  in  said  premises;  wherefore  plain- 
tiff demands  judgment,"  etc.;  but  contained  no  allegation  an  to  the  nature  of 
the  defendants'  claims,  nor  any  facta  showing  that  they  unjustly  claimed 
an  estate  in  the  premises.  The  case  was  witlidrawn,  by  consent,  from  tbe 
consideration  of  the  jury,  and  the  court  rendered  judgment  for  plaintiff. 
Defendants  Sarah  Teel  and  Mary  A.  Hunn  appeal  from  the  judgment. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Mayham,  JJ. 

George  B.  Lawrenoe,  for  appellant  Sarah  Teel.  Young  <ft  Kellogg^  {Lgtnan 
H.  Northup,  of  counsel,)  for  appellant  Mary  A.  Hunn.  Jamei  C,  Bogera, 
for  respondent. 

Lbabned,  F.  J.  This  is  an  appeal  by  the  defendants  Teel  and  Hunn  frons 
a  judgment  against  them  in  a  proceeding  to  compel  tbe  determination  of 
claims  to  real  property.  Elisha  Brown,  now  dead,  on  the  18th  of  December, 
1875,  entered  into  an  agreement,  under  band  and  seal,  with  his  son,  the 
plaintiff.  By  this  tbe  plaintiff  agreed  to  support  and  to  take  care  of  Elish» 
during  bis  life,  and  in  consideration  thereof  Elisba  agreed  to  give  plaintiff 
tbe  property  in  question.  It  was  provided  that,  if  Elisha  should  become 
dissatisfied  with  bis  support  by  the  plaintiff,  be  might  cancel  tbe  agreement, 
paying  plaintiff  a  certain  price  for  what  he  had  done.  Elisha  was  to  have 
tbe  use  and  the  possession  of  the  property  during  his  life.  It  was  also 
provided  that,  should  the  agreement  be  carried  into  effect  dnring  the  nat- 
ural life  of  Elisha,  "then  this  agreement  shall  be  considered  a  good  and  suf- 
ficient title  to  tbe  above-described  house  and  lot  to  the  said  plaintiff."   Tbla 
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agreement  was  left  with  the  justice  of  the  peace  who  drew  it.  It  was  not 
witnessed  or  acknowledged.  The  justice  died  in  1877.  Elisha  died  in  1878. 
On  AngnaU  26, 1878,  the  administiHtor  of  Burbanit,  the  justice,  delivered  the 
instrument  to  plaintiff.  He  aclcnowledged  it  December  17,  1879,  and  put  it 
on  record.  Elisha,  until  his  death,  lived  with  the  plaintiff.  Since  Elislia's 
death  the  plaintiff  has  had  tlie  undisturbed  possession  and  enjoyment  of  the 
premises.  The  defendants  are  children  and  grandchildren  of  Elisha,  and,  with 
the  plaintiff,  are  the  heirs  at  law.  The  oomplaint  alleges  that  they  unjustly 
claim  a  fee  in  tbe  premises.  Against  several  of  them  judgment  was  taken 
by  default.  Two  of  them  appeared.  Mnry  A.  Huan  denies  the  complaint 
generally.  Sarah  A.  Teel,  among  other  things,  denies  that  she  lias  ever 
claimed  any  estate  in  the  premises.  She,  however,  avers  that  plaintilT  took 
possession  of  all  the  real  and  personal  property  of  Elisha,  and  she  asks  an  ac- 
counting. On  the  trial  the  court  rendered  judgment  against  all  of  thedefend- 
ants,  including  appellants,  who  had  appeared,  barring  them  of  all  claim,  and 
awarding  costs  against  defendants  Hunn  and  Teel.  The  action  was  com- 
menced In  January,  1889.  In  February,  1889,  defendant  Teel  offered  to  re- 
lease all  cliums  to  the  land,  and  to  have  the  action  discontinued  as  to  her, 
without  costs,  but  declined  to  pay  costs.  A  similar  offer  was  made  by  her 
in  April,  1889.     These  oilers  were  not  accepted  by  the  plaintiff. 

On  the  trial,  in  order  to  show  that  defendants  made  claim  to  this  prop- 
erty, the  plaintiff  gave  in  evidence  a  letter  from  him  to  Mrs.  Teel,  writ- 
tan  in  December,  1888,  saying  that  his  father  left  him  a  little  property, 
and,  as  be  was  about  to  sell  it,  he  wanted  the  heirs  to  sign  off.  It  did 
not  appear  what  the  reply  was,  and  no  such  letter  was  shown  to  have  been 
received  by  defendant  Hunn.  On  this  appeal  neither  of  the  defendants  urge 
that,  in  equity,  they  have  any  interest  in  the  premises,  nor  do  tiiey  rest 
upon  their  legal  title.  But  they  say  that,  never  having  made  any  claim 
to  the  premises,  they  have  been  wrongfully  made  parties  to  this  proceed- 
ing, and  that  they  have  been  unjustly  required  to  pay  costs.  Therefore 
they  rely  on  all  the  objections  which  may  be  shown  to  exist  against  plain- 
tiff's  action.  This  proceeding,  like  an  action  of  interpleader,  is  brought 
by  one  who  has  no  claim  or  demand  against  the  defendants.  Its  object  is  to 
compel  them  to  bring  to  trial  claims  which  they  are  alleged  to  have  against 
the  pluintifl.  Hence  it  is  an  important  element  in  the  phiintiff's  right  to 
maintain  the  action  that  tbe  defendants  shall  unjustly  claim  an  estate  in  land 
of  the  plaintiff.  Code,  §  1639,  requires  tlie  complaint  to  "set  forth  facts 
showing"  the  plaintiff's  right  to  tbe  land,  etc.,  and  showing  "that  the  defend- 
ant unjustly  claims  an  estate  therein  of  the  character  specified  in  the  last 
section."  The  defendants  insist  that  this  complaint  sets  forth  no  facts,  but 
merely  asserts  that  the  defendants  unjustly  claim  a  fee  in  the  premises.  We 
think  that  the  defendants  are  right.  Ttie  case  of  Austin  v.  Qoodrich,  49  !N. 
Y.  266,  is  directly  in  point.  There  a  demurrer  to  a  similar  complaint  was 
sustained  because,  among  other  grounds,  no  facts  were  stated  showing  that 
defendants  unjustly  claimed  title.  And  it  hardly  needs  argument  to  show 
that  when  a  statute  requires  the  complaint  to  state  facts  showing  that  de- 
fendants unjustly  claim  a  certain  estate,  it  is  not  a  compliance  with  the  stat- 
ute simply  to  allege  that  the  defendants  unjustly  claim  an  estate,  without  al- 
leging any  facts  showing  this.  As,  however,  the  parties  in  this  case  went 
to  trial,  we  ought  to  examine  whether  the  defect  in  the  complaint  was  sup- 
plied by  proof.  If  It  were,  we  might  probably  disregard  the  defect,  or  allow 
the  complaint  to  be  amended  to  conform  to  the  proof.  But  on  examining  the 
case  we  Qnd  no  proof  whatever  that  the  defendants  ever  made,  before  the 
commencement  of  the  action,  any  claim  to  the  premises  in  question.  The 
only  evidence  tending  in  that  direction  is  that  the  plaintiff  wrote  the  letter 
above  mentioned  to  Mrs.  Teel,  asking  the  heirs  to  sign  off.  The  letter  does 
not  distinctly  state  that  plaintiff  has  the  title,  for  he  says  that  he  wants  the 
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heirs  to  sign  ofF,  because  he  la  going  to  sell  Uie  land.  Xo  evidence  was  given 
as  to  what  reply,  if  any,  was  luude  to  the  letter,  and  no  evidence  that  the  de- 
fendant Hunn  ever  received  such  a  letter.  We  cannot  hold  thut  w^en  one  is 
asked  to  execute  a  deed  to  another  of  certain  land,  and  makes  no  i^ply,  there 
is  evidence  that  the  party  thus  asked  makes  a  claim  to  the  land.  We  do  not 
know  of  any  obligation  under  which  a  person  lies  to  execute  a  deed  of  land 
simply  because  the  owner  asks  it.  It  does  not  appear  that  these  defend- 
ants, prior  to  the  commencement  of  the  action,  had  disturbed,  or  threatened 
to  disturb,  the  plaintiff  in  possession,  or  had  asserted  tluit  they  had  any  title. 
The  learned  justice  who  tried  the  cause  found  as  a  fact  that  the  two  defend- 
ants, Teel  and  Hunn,  unjustly  claimed  an  estiite  in  fee  iu  an  undivided  por- 
tion, as  heirs  at  law  of  Elisha;  and  that  finding  seems  to  be  based  on  the  fact 
that  prior  to  the  action  plaintiff  mailed  a  letter,  as  above  stated,  to  defendant 
Hunn,  and  that  defendant  Teel  received  a  similar  letter,  and  refused  to  exe- 
cute the  deed  requested.  There  is  no  evidence  of  such  lefusal,  and  there 
is  no  evidence  that  defendant  Hunn  received  the  letter.  We  think  that 
the  evidence  fails  to  show  that  these  defendants  justly  or  unjustly  made  any 
claim  of  title  to  the  premises  before  the  commencement  of  the  action.  We 
do  not  think  it  necessary,  in  this  view  of  the  case,  to  decide  whether  the 
written  agreement  between  plaintiff  and  Elisha  was  an  executory  contract 
for  the  conveyance  of  the  premises  in  case  plaintiff  should  support  Elisha.  or 
whether  it  operated  as  a  deed  on  the  death  of  Elisha,  and  on  proof  that  plain- 
tiff did  thus  support  him.  If  the  former,  then,  if  plaintiff  wished  to  have 
a  legal,  and  not  merely  an  equitable,  title,  he  should  have  brought  an  action 
fur  performance  of  the  contract.  If  the  latter,  then  he  cannot  maintain  the 
present  proceeding  until  the  defendants  shall  have  laid  claim  to  some  es- 
tate in  the  premist-s  adverse  to  his.  Nor  need  we  inquire,  in  the  view  we 
take,  whether  or  not  the  proof  was  sufficient  to  show  that  the  plaintiff  had 
fulfilled  his  part  of  the  agreement.  It  is  enough  for  us  to  say  that  neither 
does  the  complaint  aver,  nor  the  proof  show,  that  the  defendants  claimed 
an  estate  in  the  premises.  The  claim  which  they  must  have  made  in  or- 
der to  permit  plaintiff  to  bring  this  action  must  have  been  made  before 
commencement.  We  cannot  look  to  the  answers  of  the  defendants  as  an  as- 
sertion of  such  claim,  unl  ss  the  answers  admitted  that  defendants  had  claimed 
such  an  estate.  And  these  answers  deny  that.  The  plaintiff  asked  in  bis 
complaint  for  costs  of  the  action,  and  thus  the  defendants  were  compelled  to 
litigate.  The  judgment  as  to  the  defendants  Teel  and  Hunn  is  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event.    All  concur. 


Loop  v.  Northup  et  al. 

(Supreme  Court,  Oeneral  Term,  Third  Department.    February  4,  I89L) 

AmnmsTKATOH's  Bond — Liability  or  Sureties. 

Iu  an  action  against  the  sureties  upon  an  administrator's  bond  it  appeared  that 
tho  preliminary  judgment  against  the  administrator,  relied  on  to  support  the  ac- 
tion, was  rendered  on  his  failure  to  appear  in  obedience  to  an  order  of  the  surro- 
gate requiring  him  to  show  cause  why  he  should  not  be  punished  for  his  failure  to 
appear  theretofore  in  response  to  a  citation  issued  on  a  petition  for  an  accounting. 
Held  that,  there  having  been  no  accounting  before  the  surrogate,  and  no  evidence 
of  any  sum  due  to  the  estate  by  the  administrator,  and  tho  judgment  being  in  the 
nature  of  a  punishment  for  the  contempt  of  the  administrator  for  his  non-appear- 
ance, the  sureties  on  bis  official  bond  are  not  liable  therefor. 

Appeal  from  circuit  court,  Washington  county. 

Action  by  Eva  M.  Loop  against  James  M.  Northup  and  John  I.  Seeley, 
sureties  on  the  otiicial  bond  of  Almond  S.  Kilbum  as  administrator  of  Lydia 
M.  Kilbum,  deceased,  to  recover  the  penalty  of  said  bond.  The  action  was 
predicated  upon  a  decree  rendered  against  the  administrator  in  a  proceed- 
ing by  petition  to  compel  a  settlement  of  his  fiduciary  accounts  in  the  sur- 
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logate's  court.  There  was  no  settlement  by  the  administrator  before  the 
surrogate,  and  no  proof  by  the  petition  that  the  administrator  was  indebted 
to  the  estate.  The  decree  of  the  surrogate  against  the  administrator  was 
for  his  contempt  in  failing  to  obey  ttie  orders  of  the  court,  and  adjudged 
that  "in  punishment  for  such  contempt"  he  pay  to  the  petitioner  for  her 
damages,  costs,  and  expenses  by  reason  of  such  contempt  the  sum  of  9250. 
Tlie  court  directed  a  verdict  for  plaintifC,  and  defendants  appeal  from  the 
judgment  for  plaintiff  entered  thereon. 

Argued  before  Leabneu,  P.  J.,  and  Lakdon  and  Mathah,  .T.T. 

L.  Prater,  for  appellants.    Solomon  W.  Rusgell,  for  respondent. 

Learned,  P.J.  This  is  an  appeal  from  a  judgment  on  verdict  directed 
by  tlie  court.  The  action  is  against  the  sureties  on  an  administrator's  bond, 
and  the  recovery  is  for  the  full  penalty  of  the  bond.  Tlie  plaintiff  filed  a  pe- 
tition in  the  surrogate's  court  for  an  accounting,  and  a  citation  was  issued, 
returnable  May  1,  1888.  No  record  appears  of  that  day,  and  it  would  seem 
that  there  was  no  appearance  of  any  party;  but  in  pursuance  of  a  letter  of 
the  administrator  the  surrogate  adjourned  the  matter  to  the  7th.  On  the 
7t>)  it  was  adjourned  to  the  6tb  of  June,  and  was  ordered  to  be  continued 
before  the  special  surrogate  by  reason  of  the  incompetency  of  the  surrogate. 
No  record  of  the  6th  of  June  appears,  but  in  an  order  of  June  <i7th  it  was  re- 
citeU  that  the  parties  appeared  and  adjuuined  to  that  day.  On  the  27tb  of 
June  the  administrator  did  not  appear.  The  special  surrogate  made  an  order 
that  the  administrator  siio  w  cause  on  the  25th  of  July  why  he  should  not  be  pun- 
ished for  contempt,  and  ordered  that  such  order  miglit  be  served  personally  in 
the  state  of  Vermont,  where  the  udministrator  resided.  An  a£Sdavit  taken  be- 
forea  judge  of  probate  in  Vermont  of  the  service  in  Vermont  of  this  order  was 
produced  before  the  special  surrogate.  This  affidavit  appears  not  to  be  valid. 
Code  Civil  Proc.  §  844;  Laws  1848.  c.  195,  §  2,  as  amended  by  Laws  1867,  c.  557. 
On  the  25tli  of  July  an  order  was  made  by  the  special  surrogate,  reciting  tbuse 
several  proceedings,  and  the  service  of  the  last  order  in  Vermont,  and  adjudging 
thatthe  administrator  had  been  guilty  of  contempt  of  court  in  disobeying  its  or- 
ders; ordering  him  to  pay  to  tlie  petitioner  for  her  damages,  costs,  and  expenses 
by  reason  of  the  contempt  9250,  in  not  having  faithfully  discharged  iiis  trust, 
and  not  having  obeyed  the  decree  of  the  surrogate;  and.it  was  ordered  that 
said  sum  he  an  allowance  by  way  of  damages,  etc.,  to  the  petitioner,  "enforce- 
able in  any  court  having  jurisdiction,"  and  that  an  attachment  issue.  On 
the  27th  of  March,  1889,  on  a  petition  of  the  plaintiff  the  special  surrogate 
authorized  the  plaintiff  to  sue  the  bond.  It  may  be  doubted  whether  proceed- 
ings to  punisli  for  contempt  can  be  commenced  by  service  of  an  order  in  an- 
other state;  and  It  has  been  already  pointed  out  tliat  the  proof  of  such  serv- 
ice appears  to  be  insufficient  under  the  statutes.  There  was  also  a  question 
made  whether  there  was  in  fact  any  appearance  of  tlie  administrator  before 
the  special  surrogate,  which  appearance  the  defendants  denied ;  but  the  court 
did  not  permit  this  question  to  go  to  the  jury.  There  are,  liowever,  other 
questions  of  more  importance,  and  therefore  we  pass  those  above  suggested. 

Tlie  plaintiff,  on  the  trial,  rested  solely  on  the  orders  above  set  forth.  Site 
gave  no  evidence  (other  than  those)  that  there  was  anything  owing  to  her 
from  the  administrator.  The  defemlants  offered  in  evidence  a  receipt  in  full, 
signed  by  her,  for  her  share  in  the  estate;  but  the  court  excluded  this  on  the 
ground  that  it  was  a  collateral  attack  on  the  decision  of  tiie  surrogate.  It 
seems  to  ns  that  there  are  very  plain  reasons  why  the  plaintiff  cannot  recover 
in  this  action.  In  Hood  v.  Hood,  85  N.  Y.  561,  after  a  careful  examination 
of  the  subject,  it  was  held  that  before  any  action  could  be  maintained  against 
the  sureties  there  must  l>e  a  decree  against  the  executor,  a  refusal  or  neglect 
to  jierform  it,  or  an  execution  returned  unsatisfied.  This  rule  was  again  rec- 
ognized in  Haight  v.  Brishin,  100  N.  Y.  219,  3  N.  E.  Rep.  74.  Again,  in 
v.lSN.Y.s.no.l — 10 
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Perkim  y.  Sttmtnel,  114  N.  Y.  359,  21  N.  E.  Bep.  729.  the  same  rule  was 
applied  to  aiv  action  ou  a  bond  of  a  general  guardian.  There  Is  nothing  in 
section  45.  2  Rev.  St.  p.  91,  which  conflicts  with  this  rule.  That  section 
aulliorizea  the  surrogate  to  direct  a  sait  on  the  bond  for  the  payment  of  leg- 
acies, if  there  be  assets.  If  there  be  not  sufficient  assets,  tbein  an  abatement 
is  to  be  made.  Kow,  this  contemplates  that  the  surrogate  shall  by  an  ae^ 
counting  ascertain  wliether  there  are  assets,  and  whether  the  assets  are  suf' 
flcieut,  before  he  shall  direct  the  payment  of  the  legacies.  It  necessHrily  im- 
plies a  decision  of  the  surrogate  on  those  points,  and  a  direction  to  p»y.  It 
would  be  contrary  to  all  sound  principle  that  the  surrogate  should  direct  a 
suit  on  the  bond  to  recover  a  legacy  without  first  flnding  out  and  deciding 
whether  tliere  were  assets  applicable  tliereto.  Hence,  under  thiff  section,  as 
under  all  those  referred  to  in  the  cases  above  cited,  there  must  be  a  determi- 
nation by  the  surrogate  before  an  action  against  the  sureties  will  lie.  This 
Is  apparent  for  another  reason.  The  bond  is  security  for  all  persons  inter- 
ested in  the  estate.  It  is  not  the  right  of  one  legatee  alone  to  have  the  whole 
benefit. 

It  may  be  urged  that  the  proceeding  before  the  special  surrogate  was  an 
accounting  and  a  determination  of  the  amount  owingto  the  plaintiff;  but  this 
is  not  correct.  The  proceeding  by  the  plaintiff  was  for  an  accoanting;  but 
the  administrator  did  not  appear  at  tlie  time  to  which  the  matter  was  ad- 
journed, and  the  special  surrogate  did  not  revoke  the  letters  or  issne  an  at- 
tachment. Code  Civil  Proc.  §  2727.  ^or  did  he  proceed  to  take  the  account 
and  hear  the  allegations  and  proof  of  the  parties.  Section  2730.  But  he  in- 
stituted a  proceeding  to  punish  the  administrator  for  not  appearing.  For 
this  the  administrator  was  adjudged  in  contempt.  Xow,  by  section  22B4,  if 
an  actual  loss  or  injury  has  been  produced  to  a  party,  then,  in  certain  cases,  a 
fine  may  be  imposed  sufficient  to  indemnify.  Where  it  is  not  shown  ttiat 
such  actual  loss  or  injury  has  been  produced,  then  there  may  be  a  fine  of 
$250  and  costs  and  expenses.  There  is  nothing  in  the  order  indicating  that 
any  actual  loss  or  injury  to  the  plaintiff  was  shown,  and  there  is  no  determi- 
nation by  the  special  surrogate  of  any  amount  of  such  loss  or  injury.  Sioenar- 
ton  v.  Shape,  40  Hun,  41;  Clark  t.  Bintnger,75  K.  Y.  at  352.  And  it  does 
not  appear,  as  it  did  in  the  last-cited  cuse,  that  any  proof  of  actual  loss  or 
injury  was  given.  That  there  was  really  no  accounting  or  determination  of 
the  amount  owing  appears  from  the  order  itself,  which  continues  the  matter 
until  the  administrutor  shall  be  personally  brought  into  court.  The  imposi- 
tion of  the  One,  therefore,  was  like  the  fining  a  witness  for  non-attendance. 
It  did  not  in  any  way  dispose  of  the  issues  in  the  case. 

It  is  not  necessary  to  question  the  validity  of  the  order  of  the  special  surro- 
gate, because  the  fine  Imposed— $250 — was  within  the  limit  which  may  be 
imposed,  where  no  actual  loss  or  injury  has  been  produced  to  any  party;  and 
therefore  we  have  uo  reason  to  conclude  from  the  order  or  from  any  of  the 
proceedings  tliat  the  special  surrogate  decided  that  the  administrator  was 
owing  this  plaintiff  any  sum  of  money.  The  special  surrogate  fined  the  ad- 
ministrator for  his  failure  to  appear  and  account  a  sura  not  exceeding  $250. 
He  even  made  this  sum  include  the  costs  and  expenses  which  might  have 
been  added.  This  the  special  surrogate  could  do,  assuming  that  the  proceed- 
ings were  regular,  without  any  proof  that  the  plaintiff  was  a  legatee,  or  that 
the  administrator  had  any  assets  in  his  hands,  or  that  the  administrator  owed 
her  anything.  If  the  special  surrogate  had  gone  further  than  this,  and  had 
imposed  a  fine  sufficient  to  indemnify  the  plaintiff,  he  would  have  been 
obliged  to  take  proof  and  ascertain  what  her  loss  and  injury  were,  if  she  had 
suffered  any.  Certainly  she  had  suffered  no  loss,  unless  she  were  a  legatee 
whose  legacy  had  not  been  paid,  and  unless  the  administrator  bad  assets  in 
his  hands  applicable  to  her  legacy.  In  the  court  below  this  order  of  the  spe- 
cial surrogate  was  treated  aa  an  adjudicsition  that  the  administrator  htui 
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aaseU  in  his  bands  out  of  which  ha  ought  to  paj  the  plaintiff  8200.  Unless 
that  was  so  adjudicated,  no  right  to  recover  was  shown,  because  no  proof  of 
any  claim  of  the  plaintiff  was  made  except  by  the  production  of  the  orders 
of  the  special  surrogate.  "Slow,  it  is  plain  that  nothing  of  that  kind  was 
adjadicated.  The  order  shows  no  evidence  upon  that  point,  and  is  en- 
tirely silent  in  respect  thereto.  The  special  surrogate  vindicated  the  dignity 
of  his  court  by  Qning  the  admizilstratorfor  not  obeying  Its  order,  and  that 
was  all;  and  it  is  noticeable  that,  even  the  petition  of  the  plaintiff,  which 
was  the  beginning  of  all  the  proceedings  in  the  special  surrogate's  court, 
does  not  aver  that  there  is  any  sum  of  money  owing  to  her  from  the  ad- 
ministrator. It  is  not  disputed  that  if,  on  a  proper  proceeding,  the  special 
surrogate  bad  adjudged  that  the  administrator  owed  the  plaintiff  a  certain 
sum,  such  adjudication  would  have  bound  the  suieties;  hut  the  diiBculty  is 
that  he  has  done  no  such  thing.  He  has  fined  tlie  administrator  for  con- 
tempt as  he  might  have  fined  him  for  abusive  conduct  in  the  court-room; 
and  such  a  fine  would  not  have  been  an  order  of  the  court  "touching  the 
administration  of  the  estate"  for  which  these  defendants  would  be  liable. 
The  judgment  should  be  reversed.    New  trial  granted,  costs  to  abids  ereoli. 

llATBAM.  J.    I  concur  in  result. 


Gbeene  et  al,  «.  Walton  «t  ai. 
(Supreme  Court,  OensnU  Term,  TMrd  Department.    Fsbmavjr  4,  ISU.) 

XmnU.  lHBUltA.VOa— LUBIUTT  OV  DiKXOTOm. 

Laws  K.  Y.  1875,  a.  367,  S  8,  provides  ttiat  "the  direotors  •  •  ■  <tf  any  Booiety 
er  corporation  organized,  asder  the  provisions  of  this  act  •  *  *  ghaU  be  jointly 
or  geverallf  liable  for  all  debts  due  from  said  society  or  corporation,  contracted 
whUe  they  are  trustees, "  etc.  A  policy  Isnned  by  a  society  incorporated  nnder 
this  aatpiovidsd  that  "the  direotors  of  this  sooisty,  eititer  individnaUy  or  asa  body, 
■ball  not  asMiBie  aay  Uabiiities  personaUy  by  reason  of  the  iBsaance  of  this  certlf- 
icsteL*  Held,  tbattheforegoingstatutefonnedapart  of  the  charter  of  said  society, 
sod  that  said  provision  of  such  policy,  being  repugnant  thereto,  was  void.  Lsabhzd, 
F.  J.,  dlsMntlng. 

Appeal  from  Schenectady  county  court. 

Action  by  John  G.  Greene  and  Abram  G.  Yeeder  against  Anthony  TTalton 
and  others,  directors  of  the  ITationHl  Stock  Owners'  Mutual  Benefit  &  Indem- 
nity Society,  to  recover  the  amount  of  an  insurance  certificate  or  policy,  is- 
sued to  plaintiffs  by  that  society,  insuring  them  against  loss,  by  death,  of  a 
horse  belonging  to  them.  The  claim  was  asserted  as  a  personal  demand 
against  the  defendants  as  directors  of  sahl  society,  and  resisted  by  them  on 
tbe  ground  of  a  clause  in  the  policy  exempting  them  from  any  personal  liabil- 
ity thereon.  The  action  was  brought  before  a  justice  of  the  peace,  who  gave 
judgment  for  plaintiffs,  which  was  affirmed  on  appeal  to  the  county  court,  and 
from  the  judgment  of  atUrmance  defendants  appeal. 

Argued  before  Lei&.rn£d,  P.  J.,  and  Landon  and  Mathau,  .TJ. 

Edward  D.  Cutler,  {Alonzo  P.  Strong,  of  counsel,}  for  appellants.  Bdwtn 
C.  Angle,  for  respondents. 

Lammn,  J.  The  policy  provides  that  "the  directors  of  this  society,  either 
individually  or  as  a  body,  shall  not  assume  any  liabilities  personally  by  reason 
of  the  issuance  of  this  certificate."  The  statute  (section  8,  c.  267,  Laws 
1875)  provides  that  "the  directors  •  *  «  shall  be  jointly  or  severally 
liable  for  all  debts  due  from  said  society  or  corporation,  contracted  while  they 
are  trustees,"  etc  The  provision  of  the  policy  is  repugnant  to  the  provision 
of  the  statute,  and  is  void  upon  grounds  of  public  policy.  The  statute  forms 
part  of  the  charter  of  the  corporation,  and  the  corporation  can  make  no  con- 
tract which  its  charter  forbids.    Abbott  v.  Railroad  Co.,  80  K.  Y.  27.    The 


Digitized  by 


Google 


148  NEW   YOBK  BDFPLEUEKT,  Vol.  13.  [Sup.  Ct. 

corporation  has  power  to  make  contracts  for  itself  in  aid  of  its  business,  bat 
it  lias  no  power  to  make  r-ontracts  in  behalf  of  its  directors.  Presumably,  the 
directors  are  competent  to  make  their  own  contracts.  This  contract  is  not 
for  the  beiiedt  of  the  corporation,  and  it  is  not  a  contract  between  the  plain- 
tiffs and  the  defendants,  nor  is  it  one  like  Lawrence  v.  Fox,  20  X.  Y.  268,  In 
which  the  beneOt  which  one  party  might  secure  to  himself,  be  can  secure  to 
another,  for  the  corporation  could  not  secure  a  like  benefit  for  itself.  Sound 
public  policy  requires  that  a  corporation  shall  make  no  contract  nullifying  as 
to  its  directors  the  provisions  of  the  organic  act  as  to  their  personal  liability. 
Otherwise  a  corporation  miglit  do  business,  not  under  the  conditions  pre- 
scribed by  the  statute  to  secure  upright  dealing,  but  under  opposite  conditions, 
and  thus  put  at  naught  the  wholesome  restraints  imposed  by  the  sovereign 
power.  It  is  not  necessary  to  decide  that  the  directors  could  not,  by  direct 
contract  with  the  plaintiffs,  protect  themselves  from  personal  liability.  This 
contract  was  made  while  the  defendants  were  trustees,  and  although  it  did 
not  mature  until  after  their  successors  were  appointed,  yet,  when  it  did  ma- 
ture, it  was  the  debt  which  was  contracted  while  defendants  were  trustees. 
The  policy  promised  payment  to  plaintiffs  of  "the  net  proceeds  of  an  assess- 
ment of  one  per  cent.,  to  be  levied  upon  all,  as  members  of  class  A,  not  to 
exceed  the  sum  of  9100,  to  be  assessed  for  according  to  the  constitution  and 
by-laws."  No  such  "net  proceeds  of  an  assessment"  have  been  paid.  The 
reasonable  construction  of  the  policy  is  that  such  an  assessment  would  pro- 
duce something.  The  provision  in  the  policy,  "as  this  society  is  purely  mut- 
ual, the  payment  of  assessments  is  not  obligatory,  but  is  the  voluntary  con- 
tribution of  its  members,"  was  not  strictly  true.  Every  policy-holder  bad  to 
pay  his  assessment  or  forfeit  bis  policy.  Such  a  penalty  for  non-payment 
might  prove  adequate  to  procure  payment.  The  plaintiffs  were  entitled  to  re- 
cover something.  It  appears  that  an  assessment  was  made.  If  there  is  any 
error,  it  is  tliat  it  was  not  shown  that  the  net  proceeds  of  the  assessment 
amounted  to  8100.  Whether  that  error  affects  the  merits  we  do  not  know, 
and  we  ought  not,  in  order  to  promote  the  success  of  a  scheme  of  insurance 
like  this,  to  be  astute  in  inquiring;  and  hence,  under  the  rule  applicable  to 
appeals  from  Justices*  courts,  we  may  affirm  the  judgment.  Code  CiTil  Froc. 
§3063. 

Mathau,  J.,  concurs. 

Leabned,  p.  J.,  {dtssenting.)  This  is  an  appeal  from  a  Judgment  of  the 
county  court  afiSrming  a  judgment  recovered  by  tlie  plaintiffs  before  a  Justice 
of  the  peace.  The  action  is  brought  against  the  defendants,  as  directors  or 
managers  of  the  National  Slock  Owners'  Mutual  Benefit  &  Indemnity  Soci- 
ety, upon  a  certain  certificate  or  guaranty  policy  of  insurance  issued  to 
plaintiffs  by  said  society,  by  which  it  insured  the  life  of  a  certain  bay  horse, 
"Tom,"  belonging  to  plaintiffs.  The  agreement  of  the  certificate  is  to  pay 
plaintiffs  the  proceeds  of  an  assessment  of  1  per  cent.,  to  be  levied  on  all  as 
members  of  class  A,  not  to  exceed  $100.  One  of  the  provisions  of  the  cer- 
tificate is  as  follows:  "As  this  society  is  purely  mutual,  the  payment  of  assess- 
ments is  not  obligatory,  but  is  the  voluntary  contribution  of  its  members." 
Another  is  that  the  society  agrees  to  deposit  in  the  post-offlce  a  notice  of  the 
assessment,  directed  to  each  certificate  holder,  etc.  The  last  provision  is:  "It 
is  distinctly  understood  that  the  directors  of  this  society,  either  individually 
or  as  a  body,  shall  not  assume  any  liability  personally  by  reason  of  this  cer- 
tificate." The  society  was  incorporated  under  chapter  267,  Laws  1875,  and 
the  alleged  liability  is  under  section  8.  The  first  question  arises  on  the  pro- 
vision last  cit«d,  declaring  that  the  directors  shall  not  assume  any  personal 
liability  by  reason  of  the  certificate.  I  see  no  reason  to  doubt  the  validity  of 
that  provision.    It  was  competent  for  the  plaintiffs,  themselves  members  of 
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this  mutual  society,  to  make  such  agreement  as  they  pleased,  and  to  waive 
any  right  given  to  tiiem  by  the  statute.  Phyfe  v.  Bimer,  45  N.  Y.  102. 
This  is  not  a  question  as  to  the  validity  or  invalidity  of  by-laws.  It  is  simply 
a  quration  whether  a  person  may  not  waive  a  right  which  is  given  him  by 
statute.  The  liability  imposed  on  directors  by  the  statute  is  for  the  benefit 
solely  of  pei-sons  contracting  with  tlie  company.  No  rule  of  public  policy  is 
violated  when  such  persons  waive  that  liability.  The  plaintiffs  could  release 
the  defendants  from  liability  after  the  death  of  the  horse.  We  see  no  reason 
why  tliey  might  not  before.  The  case  of  Richardson  v.  Thurber,  104  N.  T. 
606.  11  N.  E.  Rep.  133,  has  no  application.  That  simply  decided  that  the  neg- 
lect in  an  assignment  to  provide  for  the  statutory  preference  to  employes 
did  not  make  the  assignment  void,  but  that  the  statute  qualified  the  assign- 
ment. It  is  not  suggested  that  an  employe  could  never  voluntarily  release  his 
right  to  a  preference.  But  it  is  said  by  plaintiffs  that  it  was  the  duty  of  the 
society  to  make  an  assessment,  and  that  the  defendants  are  liable  under  sec- 
tion 8,  because  this  was  not  done.  Passing  the  previous  objection,  (which 
applies  to  this  agreement  also.)  I  may  notice  that  the  alleged  liability  under 
section  8  is  for  "debts"  payable  one  year  from  the  time  they  shall  have 
been  contracted."  These  words  do  not  include  the  obligation  of  the  society 
to  make  an  assessment.  That  is  a  duty,  not  a  debt.  It  is  not  a  thing  pay- 
able, but  a  thing  to  be  performed.  The  complaint  does  not  charge  defendants 
with  neglecting  to  perform  the  duty  of  making  an  assessment,  but  with  the 
failure  to  pay  a  debt  of  the  society  arising  on  the  certificate  of  insurance  and 
the  death  of  the  horse.  As  a  matter  of  fact,  it  is  testiQed  that  there  was  an 
assessment  in  March,  1885,  after  proof  of  the  loss  of  the  horse,  though  the 
plaintiffs  do  not  remember  receiving  notice  thereof.  Further,  if  the  defend- 
ants neglected  their  duty  in  making  this  assessment,  it  does  not  appear  that 
any  damage  was  caused ;  for  it  is  especially  provided  in  the  certiUcate  of  in- 
surance that  "the  payment  of  assessments  is  nut  obligatory,  nor  is  the  volun- 
tary contribution  of  its  members."  It  Is  Impossible  to  infer,  therefore,  that 
the  plaintiffs  tiave  suffered  any  loss.  They  themselves  can  request  the 
members  to  contribute  to  compensate  plaintiffs  tor  their  loss.  The  assess- 
ment, if  made,  would  be  nothing  more  than  what  they  can  do.  By  the  terms 
of  the  certificate,  the  assessment  imposed  no  legal  duty  on  the  members.  The 
truth  is  that  the  parties  to  the  certificate  seem  to  have  intended  that  no  one 
should  be  liable  for  anything;  and  they  have  succeeded,  except  as  to  the  cost 
of  litigation.  There  are  many  other  matters  discussed  at  length  and  with 
ability  by  the  counsel  on  each  side,  but  it  seems  to  us  unnecessary,  in  the 
view  we  have  taken,  to  express  any  opinion  on  such  matters.  I  think  tlie 
judgments  of  the  county  court  and  of  the  justice  of  the  peace  should  be  re- 
versed, with  costs  against  plaintiffs. 


Kbeoh  v.  Bome.  O.  &  Vf,  B.  Ck). 
{Supreme  Court,  Oeneral  Term,  Third  Department.    February  4, 18W.) 

Railboai)  Companies — AocrosKT  at  Crossing — ^Nbouobkcb. 

Plaintiff,  in  s  bugf^,  approached  by  a  conver^n?  road  defendant's  railroad  oross- 
Ing,  occnpied  by  cars,  wnich  were  beine  shifted.  The  enf^ne  and  cars  moved  down 
near  to  plaintlS  and  stopped.  Plaintiff  called  out:  "Is  it  all  right  so  we  can  go 
ahead i"  Defendant's  servant  on  the  engine  replied:  "All  right;  go  ahead." 
Plaintiff  moved  forward,  and,  when  abreast  of  the  engine,  steam  began  to  escape 
from  its  "pop-whistle,"  and  several  "toots"  of  the  whistle  sounded,  frightening 
plaintiff's  horse,  and  causing  it  to  spring  sideways  into  a  dltoh,  throwing  plaintiff 
from  the  buggy,  and  breaking  his  leg.  It  appeared  that  the  "  pop- whistle  "  was  not 
under  control  oi  the  engineer.  Held  that,  although  there  was  no  evidence  of  neg- 
Ugenoe  in  the  operation  of  the  engine,  the  assurance  of  safety  was  made  to  plaintiff 
vntbont  reservation,  and  implied  the  control  of  the  engineer  over  the  engine  and 
its  instruments  of  alarming  sounds,  and  that  defendant  was  liable  for  plaintUPa  in- 
juries received  in  acting  upon  that  assurance. 
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Appeal  from  circuit  oonrt,  St.  Lawrere©  county, 

Aetioii  by  MHton  Keecli  agJiiiist  the  Rome,  Ogdensburg  &  Watertown  Bail- 
road  Company  to  recover  damages  aTl'eged  to  liaTC  been  sustained  byplaratiff 
througli  demandant's  negligence.  On  Sqsteittber  14,  1886,  the  plaintiff  was 
riding  in  a  buggy  dravm  by  one  horse,  on  the  highway  and  approaching  the 
grade  crossing  orer  the  defendant's  railroatd  just  north  of  the  station  at  De 
Kalb  Jnnction.  The  highway  and  tlie  railrosJ  tracks  south  of  the  crossing 
He  side  by  side  in  convei'ging  lines.  The  plaintiff  stopped  about  360  feet 
south  of  the  crossing,  which  was  then  occnpled  by  cars  tliafc  were  being  sorted 
and  shifted  by  means  of  an  engine.  After  waiting  about  15  minutes,  all  lb« 
cars  had  l^een  raored  away  from  the  crossing,  and  the  engine  backed  80utl> 
erly  towards  ttre  plaintiiT,  and  stopped  <m  the  traclc  about  30  feet  nearer  the 
crosshig  than  the  plaintiff  then  was.  Tfce  plarntifl  tlien  called  oat:  "Is  it  all 
right  so  we  can  go  ahead?"  and  some  one  on  the  engine  replied:  "All  right; 
go  ahead."  The  plaintiff  moved  forward,  and,  when  his  horse  and  bwggy 
came  abreast  of  the  engine,  being  then  about  40  feet  from  it  and  250  feet 
from  the  crossing,  the  steam  suddenly  escaped  from  the  "pop-whistle," 
stopped,  went  off  ngain,  then  three  "toots"  of  tlie  wliistle  sounded,  all  in  rapid 
succession.  Steam  escaped  from  the  side  of  the  engine,  and  partly  envel- 
oped the  horse.  At  tlie  first  sound  of  the  wliistle  the  horse  sprang  sideways 
into  the  ditch,  and  plunged  more  with  the  screcessive  noises.  The  plaintiff 
was  tlirown  from  the  buggy,  and  his  leg  brolcen.  It  appeared  that  the  pop- 
whistle  worked  automatically,  and  usually,  when  the  engine  stood  still, 
and  that  the  defendant  had  given  orders  to  the  men  operating  the  engine 
not  to  try  to  control  it.  The  "toots"  of  the  whistle  were  signals  that 
the  engine  was  about  to  more.  It  did  not  appear  that  the  escape  of  steam 
from  the  sides  of  the  engine  was  controllable.  The  defendant  mored  for  a 
Bonsait  at  the  close  of  the  plaintiff's  testimony,  and  renewed  the  motion  at 
the  close  of  the  whole  testimony,  upon  the  ground  that  no  negligence  on  the 
part  of  defendant  had  been  shown.  Both  motions  were  denied.  Ti»e  jnry 
found  for  the  plaintiff.  Defendant  appeals  from  the  judgment  for  plaintiff 
entered  on  the  verdict,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Argrred  before  Lhakked,  P.  J.,  and  Landom  and  Matbah,  J  J. 

Dart  A  Erwin,  ( W.  A.  Bart,  of  counsel, )  for  appellant  Cvngtr  *  OrvU, 
{fi.  S.  Conger,  of  connsel,)  for  respondent. 

LAT7DON,  J.  The  learned  trial  jadge  in  effect  instmcted  the  Jnry  that  there 
was  no  evidence  tending  to  show  any  negligence  of  defendant's  servants  with 
respect  to  the  engine,  regard  being  had  to  its  use,  if  considered  independently 
of  the  representation  to  plaintiff  that  it  was  safe  for  him  to  go  over  the  cross- 
ing; but  that  this  representation  to  plaintiff,  made  by  defendant's  servants  in 
charge  of  the  engine,  and  upon  which  tlie  plaintiff  relied  in  proceeding  to 
cross,  imposed  upon  such  servants  the  duty  to  refrain  from  so  operating  the 
engine  as  to  make  the  crossing  less  safe  than  their  representation  led  him  to 
think  it  was.  The  learned  judge  said:  "It  was  their  duty,  so  far  as  they  had 
control,  to  so  manage  tlie  engine  that  it  should  not  unnecessarily  Jeopardize 
the  plaintiff,  and  tiiat,  if  they  blew  the  whistle  just  as  he  came  opposite  them, 
and  it  was  unnecessary  to  do  so  under  the  circumsUinces," — the  jury  might 
find  that  the  defendant  was  liable.  This  instruction  proceeds  upon  tire  theory 
that  the  defendant  was  not  to  be  made  iiable  because  it  made  the  noises  and 
performed  the  operations  incident  to  its  business,  but  because,  having  given 
the  plaiatiff,  wlio  liad  wailed  some  time  to  obtain  it,  an  assurance  of  safety, 
it  was  its  duty,  if  it  was  in  its  power,  to  refrain  for  tlie  moment  from  unnec- 
essarily doing  any  act  to  imperil  his  safety.  This  instruction  appears  to  be 
reasonable,  and  is  within  the  doctrine  of  JBorat  v.  Raih-oad  Co.,  4  Hun,  346; 
affirmed  66  2f .  Y.  €39.  The  defendant  contends  that  the  defendant's  servants 
did  no  improper  act,  and  omitted  no  proper  one.    If  the  operations  of  the  en- 
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gine  were  under  their  control  they  could  have  suppressed  the  "pop- whistle* 
and  the  "touting"  of  the  whistle.  If  the  pop-whistle  was  not  under  control, 
but  worked  Automatically,  and  was  liable  to  go  off  whenever  the  engine  stood 
•till,  these  facta  were  knowa  to  the  engineer.  The  plaintiff  was  not  shown 
to  kivow  UHm.  The  question  would  then  be  whether  it  was  negligence  to 
atop  the  engine  in  advance  of  the  plaintiff,  instead  of  in  his  rear,  and  tell  him 
to  go  ahead,  witiiout  regard  to  the  liability  of  the  pop-whistle  to  go  off.  The 
assuranoe  of  safety  was  iuad«  withoot  reservation,  and  implied,  we  think, 
the  control  of  the  eitgiaeer  over  his  eagine  and  its  Instruments  of  alMrming 
sounds.  We  think  the  case  was  proper  for  the  Jury,  and  that  the  defendant 
has  no  ground  to  complain  of  the  manner  of  its  submission.  The  defendant's 
counsel  contends  that  the  fair  meaning  of  the  words,  "All  right;  go  ahead," 
was  that  the  crossing  was  clear.  We  do  not  think  the  court  could  hold  that 
tbat  was  its  only  meaning,  or  that  the  jury  ought,  under  tlie  circumstances, 
to  hare  held  so.  Tbere  was  slight  oause  to  charge  the  plaintiff  with  contrib- 
utory negligence,  and  the  verdict  cannot  be  disturbed  upon  that  ground.  The 
charge  with  respect  to  damages  was  carefully,  and,  we  think,  accurately, 
made.    Judgment  affirmed,  with  costs.    All  concur. 


HooFBB  t).  JoBKsrrowK,  G.  &  K,  H.  B.  Co. 
(Smnvrm  Oowrt,  Otn^nU  Term,  Third  D«pa/rtmeM.    Fabnar^  4, 1881.) 
1.  BrssBT  RAitWATC— lTBei.i»ascB— BHBAinar>HT»— FsNoat. 

Where  a  (treat  railway  diverges  f rsin  the  highway  for  a  ^ort  distanoe  to  avoid 
a  sharp  carve,  and  tbe  trade  Is  oarried  over  private  property  on  aa  embankment, 
below  which  is  a  stream,  it  is  under  no  obligation  to  fence  such  embankment  In  or- 
der to  keep  foot  passengers  thereon  from  falling  into  the  stream,  there  being  noth- 
ing to  Innte  them  to  pass  along  the  embanlcment. 
ft,  Bame. 

In  an  action  against  the  railway  company  for  the  death  by  drowning  of  plaintiff's 
iatastate,  a  girl  of  11  years,  there  was  evidenoe  that  the  deceased  was  unnecessa- 
rily on  the  stream  side  of  the  embankment,  on  which  was  a  path  aboat  two  feet 
wide,  on  her  wa;  to  school.  Bhe  was  seen  a  short  distance  from  the  place  Where 
her  body  was  found,  tossing  a  rubber  iDall  in  the  air,  but  no  one  saw  her  fall  la  the 
water.  Held,  that  these  circunutancaa  did  not  show  that  the  deceased  came  to 
her  death  without  contributory  negligence. 

Appeal  from  circuit  court,  Fulton  county. 

Action  by  John  Hooper,  administrator  of  Theresa  Hooper,  deceased,  against 
the  Johnstown,  Giovenville  &  Kingsboro  Horse- Railroad  Company,  to  recover 
damages  for  neglig«ntly  causing  the  d«atb  of  plaintiff's  intestate.  Defeudant 
appe^  from  a  judgnsent  for  plaiittiff  entered  on  the  verdict  of  a  jury,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

Argued  l>efore  Lbabnbd,  F.  J.,  and  LlAMDON  and  Mayham,  JJ. 

Baker  A  Bnrton,  {Matthew  Hale,  of  counsel,)  for  appellant.  Haytoard  4i 
Brujfn,  (Bamio^l  Shett  Hayxoard,  of  counsel,)  for  respondent. 

liEAXMKD,  P.  J.  This  ia  an  appeal  by  defendant  from  a  judgment  on  ver- 
dict and  from  an  order  denying  a  new  trial.  The  action  was  brought  by  the 
administrator  of  Theresa  Hooper,  a  child  about  12  years  old,  to  recover  dam- 
ages for  her  deatli,  alleged  to  have  been  oocaaioned  by  the  wrongful  act  of 
defendant.  The  complaint  alleged  that  the  defendant,  in  constructing  its 
track,  wrongfully  took  possession  of  a  part  of  the  highway  Itetween  Johns- 
town and  Qloveniville,  and  maintained  exclusive  control  thereof,  the  part 
being  such  as  was  used  by  foot  passengers;  and  thus  that  defendant  inter- 
fered with  the  use  of  the  highwa,}',  and  added  to  the  danger  of  traveling 
thereon,  especially  at  the  point  where  the  deceased  came  to  her  death;  that 
the  deceased  fell  over  an  emlwnkment  maintained  by  defendant,  and  was 
drowned.  It  appears  by  the  evidence  that  under  an  order  of  the  court  in 
1879  the  defend[ant  was  permitted  to  construct  its  road  along  and  upon  the 
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public  highway,  and  the  coart  charged  that  the  defendant  was  rightfully  ia 
possession.  This  highway  runs  at  one  place  not  far  from  a  creek  running 
southward,  and  there  is  a  point  where  a  sharp  bend  in  the  creek  brings  it 
quite  near  to  the  highway  on  the  east  side.  The  plank-road  is  built  npon  the 
west  side  of  the  highway,  and  the  horse  railroad  in  this  part  of  the  highway 
is  east  of  the  plank.  Previous  to  1884  the  defendant's  track  was  upon  the 
east  side  of  the  highway,  and  there  was  a  beaten  footpath  along  the  east  side 
of  ttie  track.  At  the  point  in  question  the  land  adjacent  to  the  highway  be- 
longed to  Mr.  Place,  and  this  land  between  the  creek  and  the  highway  was 
wet  and  swampy.  The  side  of  the  highway  sloped  down  to  this  swampy 
land.  In  that  ground  the  defendant  filled  In  a  piece  of  the  land  east  of  the 
highway,  building  up  a  docking  with  timbers  close  to  the  sharp  bend  of  the 
creek.  There  had  been  an  old  fence  at  the  side  of  the  highway,  which  was 
greatly  decayed.  The  remains  of  this  were  used  in  the  filling.  The  filling 
was  from  4  to  6  or  7  feet,  and  the  widest  point  40  to  50  feet  wide.  The  de- 
fendant  then  moved  its  rail  eastward,  in  one  pUice  some  5  or  6  feet,  and  fur- 
ther along  some  25  or  30  feet.  At  the  south  end  of  the  embankment,  which 
is  near  the  tree,  the  space  between  the  east  rail  and  the  edge  is  about  8  feet. 
It  widens  going  north,  and  15  feet  nortli  of  the  tree  is  16  feet,  and  it  con- 
tinues to  widen  beyond  that  place.  This  was  done  in  order  to  straighten  the 
road.  Between  the  track  and  the  perpendicular  docking  the  distance  in  some 
places  is  5  or  6  feet;  at  the  widest  about  12.  In  doing  this  work  a  depression 
was  left  between  the  tracks  and  the  plank-road;  and  a  box-drain  was  pat  un- 
der the  tracks  to  carry  off  the  water  from  this  depression.  There  is  still  a 
beaten  track  of  about  two  feet  wide  east  of  the  car-tracks,  and  the  earth 
slopes  gradually  to  the  edge  of  the  embankment.  The  deceased  left  her 
fatiier's  house  a  little  before  1  p.  H.,  to  go  to  school,  a  quarter  of  a  mile  dis- 
tant. Plaintiff's  house  and  the  school-house  were  west  of  the  highway,  so 
that  it  was  not  necessary  for  her  to  cross.  On  the  same  day,  after  6  o'clock, 
her  body  was  found  in  the  creek,  about  8  or  10  feet  from  a  tree  which  stood 
at  the  south  end  of  tlie  embankment.  There  was  found  a  little  fresh  track 
on  the  bank  about  12  inches  by  6,  some  10  feet  from  a  tree  nortli  of  the  tree, 
or  nearly  opposite  where  the  body  was  found,  and  some  foot-prints  near  by. 
No  one  saw  her  fall  in.  She  was  seen  about  1  o'clock  going  along  the  foot- 
path a  little  north  of  the  place  where  she  probably  fell  in.  She  was  tossing 
a  ball  in  the  air,  and  catching  it,  moving  towards  the  school-house.  The  ball 
was  a  solid  rubber  ball,  which  would  not  float;  and  one  witness  testified  that 
he  had  let  her  take  it  that  day  after  dinner,  and  before  she  reached  the  place 
of  the  supposed  accident;  that  she  tossed  it  up  in  the  air;  and  that  he  had 
never  had  it  since.  The  defendant  insisted  that  the  filling  in  and  docking 
were  outside  of  the  line  of  the  iiighway,  and  were  on  private  property,  where 
defendant  had  gone  by  consent  of  the  owner;  that,  therefore,  the  defendant 
was  under  no  liability  to  construct  any  barrier;  and,  further,  that  it  was  not 
shown  that  the  deceased  was  not  guilty  of  any  contributory  negligence.  The 
court  held  that,  if  the  present  track  of  the  defendant  was  outside  of  the  high- 
way, defendant  owed  no  duty  to  the  deceased,  unless  it  would  be  found  that 
defendant  practically  invited  the  public  to  use  the  place  as  a  part  of  the  high- 
way; to  which  the  defendant  excepted'.  If  the  defendant,  after  laying  its 
track  for  some  distance  upon  the  highway,  had  then  diverged  therefrom,  and 
had  not  returned  thereto,  but  had  constructed  an  embankment  of  its  own 
upon  private  property,  it  would  hardly  be  claimed  that  defendant  would  have 
been  under  any  obligation  to  erect  a  fence  on  such  an  embankment  to  prevent 
foot  passengers  from  falling  off.  Even  if  defendant  had  not  prevented  foot 
passengers  from  walking  along  such  supposed  embankment,  it  would  not 
have  been  bound  to  protect  them,  but  tliey  would  go  there  at  their  own  risk. 
The  decision  in  Cusick  v.  Adams,  115  N.  Y.  55,  21  N.  E.  Rep.  673,  would  de- 
cide this.     And  in  the  case  supposed,  even  if  the  embankment  thus  erected 
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for  its  own  nse  by  the  defendant  should  have  the  appearance  of  a  highway 
branching  o£F  from  the  real  highway,  yet  we  do  not  see  that  this  would  make 
the  defendant  bound  to  protect  a  foot  passenger  from  falling  off.  In  the 
Cfisick  Case  it  was  said  that  the  question  was  not  one  of  appearance,  nor  of 
what  the  plaintiff  supposed,  but  of  what  was  the  defendant's  duty.  If,  again, 
this  defendant,  without  going  at  all  upon  the  highway,  had  built  along-aide 
of  the  highway  an  embankment,  on  which  it  had  laid  its  track,  and  if  the 
outer  side  of  such  embankment  were  perpendicular  ut  some  place,  we  cannot 
see  tliat  the  defendant  would  have  been  bound  to  protect  the  place  so  that 
foot  passengers  could  not  fall  off.  ^^'e  suppose  that  railroad  companies  owe 
to  ])ersons  who  walk  along  the  side  of  the  track  no  obligation  to  guard  them 
against  falling  off  an  embankment. 

The  present  case  differs  from  those  which  we  have  above  supposed  simply 
in  this:  that  in  the  present  case  the  defendant,  for  much  of  its  distance,  laid 
its  track  on  the  hij^hway,  and  that  at  the  place  where  the  accident  occurred,  al- 
though the  defendant's  track  was  not  on  the  highway,  yet  the  embankment  was 
substantially  on  a  le.vel  with  the  highway,  and  it  might  be  thought  to  be  a 
part  thereof.  But  it  is  to  be  observed  in  this  connection  that  there  was  a  de- 
pression betw««n  the  track  and  the  plank-road,  which  in  some  degree  sepa- 
rated one  from  the  other.  Even  aside  from  that  circumstance,  we  do  not  see 
what  obligation  the  defendant  was  under  to  a  person  going  upon  this  land. 
It  was  not  a  part  of  the  highway.  It  was  occupied  by  defendant  by  the  consent 
of  the  owner.  The  defendant  was  not  bound  to  prevent  persons  from  com- 
ing upon  its  land.  It  did  not  invite  them.  The  case  of  Beck  v.  Carter,  68 
K.  Y.  283,  cited  by  the  plaintiff,  illustrates  the  doctrine  applicable  here;  and 
In  the  opinion  several  cases  are  given  showing  the  grouml  of  liability,  when 
any  existed.  Thus  it  is  suid  that,  in  the  absence  of  special  circumstances,  if 
one  person  traveling  on  the  highway  deviates  therefrom,  and  falls  into  a  pit 
or  excavation  on  the  adjoining  land,  the  owner  is  not  responsible  for  the  re- 
sulting injury;  but  if  the  excavation  is  adjacent  to  the  highway,  or  so  near 
thereto  as  to  make  the  use  of  the  highway  dangerous,  the  person  making  it 
will  be  answerable  to  a  traveler,  who,  while  using  ordinary  care,  falls  into 
it,  and  is  injured.  In  Beck  v.  Carter  the  land  had  by  nse  long  continued 
been  made,  for  the  time  being,  a  public  place,  and  part  of  the  highway,  and 
defendant  made  an  excavation  therein.  The  court  said,  where  the  owner  of 
land  expressly  or  by  implication  invites  a  person  to  come  on  his  land,  he  can- 
not permit  anything  in  the  nature  of  a  snare  to  exist  thereon.  If  he  gives 
but  a  bare  license,  the  licensee  takes  the  risk.  Now,  if  we  compare  the  pres- 
ent case  with  that,  or  with  the  cases  there  cited,  we  shall  see  that  where  the 
owner  has  been  held  liable  he  has  at  least  by  implication  invited  the  public  to 
come  on  his  land,  or  be  has  permitted  something  in  the  nature  of  a  snare, 
such  as  an  excavation  or  a  pile  of  material,  into  or  upon  which  the  injured 
person  has  ignorantly  gone.  I)ut  nothing  of  that  kind  exists  here.  There 
was  no  unseen  snare,  no  excavation,  no  pile  of  material.  The  public  were 
not  invited  to  walk  over  the  premises.  But,  if  they  did  walk,  there  was  noth- 
ing to  obstruct  tlieuK  No  dangerous  pLice  existed  in  the  path  where  they 
were  accustomed  to  go.  If  the  defendant  had  piled  up  railroad  ties  or  otlier 
materials  npon  the  footpmth  already  described,  and  some  person  walking  there 
at  night  had  fallen  upon  such  ties  or  material,  then  there  would  have  been  a 
case  somewhat  similar  to  that  of  Beok  v.  Carter.  The  defendant  was  not 
under  the  obligation  which  might  rest  on  the  commissioner  of  highways  or 
the  owner  of  a  turnpike  road  to  provide  suitable  fences  at  dangerous  places; 
thongb  we  need  not  decide  whether  even  they  woultl  be  liable  to  a  foot  piis- 
senger  under  circumstances  like  those  of  the  present  case.  But  certainly  we 
are  unable  to  say  that  the  defendant  was  guilty  of  negligence;  for,  while  the 
defendant  was  perhaps  not  at  liberty  to  put  any  dangerous  obstruction  in  the 
footpath  which  had  been  used  without  taking  some  precaution  to  warn  trav- 


Digitized  by 


Google 


154  HBW  TOBK  mjmaaajxT,  rol.  18.  [3up.  Gt. 

eton  of  the  aame,  we  do  not  see  that  it  was  bound  ufBrmatiTely  to  guard  the 
sniTOundings  of  that  footputb  so  that  no  one  could  stray  therefrom  to  bis  iu- 
jnry.  2Tor  doee  it  seem  to  us  that  the  plamtifl  showed  that  the  deceased 
came  to  her  death  without  negU<;enee  on  ber  part.  There  is  no  evidence 
ahowing  what  caused  ber  to  fall  into  the  water.  If  slie  was  walking  in  tbe 
path  she  could  not  have  fallen  off  tlK  embantcment.  Whether  site  oarelessly 
ran  to  the  edge  in  pursuit  of  her  ball;  whether  she  was  pushed  In  by  some  un- 
known pei-Bon ;  whether  she  was  frightened,  and  thus  ran  to  tl>e  edge  and 
fell  in,— -all  these  are  matters  entirely  unknown.  The  accident  happened  ia 
the  day-time,  and  she  could  not  liave  wandered  unknowingly  from  the  path. 
We  may  conjeetare  that  her  ball  rolled  to  the  edge  and  off,  and  that  she  foi- 
lowed  it  heedlessly.  But  this  is  conjecture.  She  was  eleven  years  old,  and 
familiar  with  the  way  to  school,  where  she  had  been  five  or  six  years.  She 
was  therefore  capable  of  eocercising  some  oare  and  prudenee.  It  seems  to  us 
that  the  decision  in  Regnalds  v.  Railroad  Co.,  58  N.  Y.  248,  and  in  WmdeU 
T.  Itailroad  Co.,  91  N.  Y.  420,  and  the  remarks  of  the  court  in  Bond  v. 
Smith,  118  N.  Y.  885,  21  N.  £.  Bep.  128.  apply  forcibly  to  this  oase;  and 
that  the  plaintiff  failed  to  show  that  the  deceased  was  free  from  conttibutoiy 
negligence.  Tlie  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  action.    All  concur. 


Tatix>r  et  al.  v.  Blair  et  al. 
iSuprtTne  (Tourt,  Oenerai  Term,  First  Department.    Jannary  10, 1891.) 

L  CoXDITIONiU.  8AI.B — FERfORMAXCB — ^TSNDBR. 

Plain UB  purchased  from  defendants  600  shares  of  stoolc  ander  an  agreement  that 
If  at  the  end  of  one  year  from  date  plainttR  sboold  dealte  to  tall  tbe  sold  shares  te- 
fendants  would  purchase  the  same,  and  pay  for  them  the  amount  paid  by  him.wlth 
interest  at  the  rate  of  7  per  cent,  per  annum.  Seld,  that  a  tender  of  the  stock  to 
defendants,  properly  transferred,  at  the  expiration  of  the  year,  was  a  oonditioii 
precedent  to  their  performance,  and  plaintiffs'  right  of  enforoemoit  of  this  agree- 
ment. 
SL  iiutB — ExocsB — ^Noir-RasiDEimB. 

In  such  case  plaintiff  ia  not  absolved  from  the  neoessity  of  a  tender  by  the  taOi 
that  defendants  were  nos-residents  of  the  state  of  the  contract  when  the  plaintUt 
was  aware  of  their  non-residence  at  the  time  of  the  ezecntlon  of  the  contract. 

Appeal  from  apscial  term.  New  York  county. 

Action  by  Henry  A.  Taylor  and  otiters,  administratoTsof  Christopher  Meyer, 
deceased,  against  Thomas  S.  Blair  and  Thomas  Struthers.  Defendants  ap- 
peal from  a  judgment  for  plaintifts.  entered  on  a  verdict  directed  by  tiM 
court. 

Argued  before  Van  Brunt,  P.  J.,  and  Bsadt  and  Daniels,  J  J. 

£Ual  P.  Hall,  {8.  P.  Nash,  of  counsel.)  for  appellanU.  W.  B.  WiUiamt, 
{Louis  C.  Warner,  of  counsel.)  for  leapondents. 

Daniei^,  J.  The  verdict  was  directed  for  the  amount  held  to  be  payable 
on  a  contract  entered  into  by  the  defendants  with  the  intestate.  He  ittd  sub- 
scribed  for  500  shares  of  the  capital  stock  of  the  Blair  Iron  A  Steel  Company, 
and  paid  upon  his  subscription  the  sum  of  910,U00,  included  with  interest  in 
the  verdict.  To  induce  him  to  purchase  these  abares  tbe  defendants  sab- 
scribed  and  delivered  to  liim  this  contract : 

"  WliereHS,  Chi-istophei-  Meyer  liaa  purchased  600  sliarea  of  tbe  stock  of  ttie 
Blair  Iron  and  Steel  Company,  sokl  by  A.  S.  Diven,  trustee  of  said  companv. 
at  the  price  of  fifty  dollars  per  share,  now,  we,  the  undei-signed,  in  consid- 
eration of  one  dollar  to  us  in  hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  agree  that  if  at  the  end  of  one  year  from  this  date  the 
said  Meyer  shall  desire  to  sell  tbe  said  shares  at  the  price  paid  for  the  same  bry 
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bim  ve  win  parcbase  the  same,  and  pay  to  btm  the  amount  paid  by  falm  on 
the  same,  witii  interest  iit  the  rate  of  7  per  oeat.  per  annum. 

"New  Tork,  April  4,  3873.  Thomas  S.  Blatb. 

"Thomas  Struthebs." 

And  on  the  7th  of  March,  1874,  under  his  authority,  a  copy  of  this  letter: 

"Nkw  York.  March  7,  1874. 

"Mr.  Thnmtu  S.  Blair  and  Mr.T.BtrutJMre — Gbnxlembn:  Your  agree- 
ment, dated  April  4,  1873,  to  purchase  from  me  six  hundred  sliares  of  the 
stock  of  tbe Blair  Iron  and  Steel  C!onipany  at  theprioe  I  paid  for  the  same, with 
interest  at  seven  per  cent.,  will  expire  April  4,  1874.  I  hereby  notify  you 
that  1  desire  to  sell  the  said  shares  under  this  agreement,  and  will  be  ready  to 
leceive  the  amount  at  any  time  you  will  name,  prior  to  April  4,  1874. 
"Youra,  very  truly,  GHRisroFHBR  Mstbr. 

"By  A.  G.T..  Jr." 
— Was  ddivered  to  each  of  the  defendants.    Andonthe4thof  April,  1874,  the 
day  upon  which  the  agreement  was  to  be  performedi  the  defendant  Struth- 
eis  wrote  to  the  intestate  a  letter,  so  far  as  its  contents  are  in  the  least  de- 
gree material  to  this  controversy,  in  which  be  stated: 

"I  was  sorry  to  learn  through  notice  by  Mr.  Taylor  from  you  that  you  felt 
disposed  to  place  yourself  In  position  to  sever  your  connection  with  tlie  Blair 
Iron  and  Steel  Oraipany  by  parting  with  your  stock.  I  hope  you  have  not  re- 
flolTed  abatrfutely  on  taking  that  step.  I  thought  1  °  .td,  by  encouraging  you 
to  snt)sciibe  for  that  stock,  done  a  good  thing  for  an  esteemed  friend,  and  I 
think  so  still.  Mr.  Foster  says  he  did  not  understand  yon  to  assign  any  rea- 
son for  not  paying  the  call  on  stock,  about  which  he  spoke  to  you,  except  the 
•evere  loss  you  had  snstained  in  the  bank  disaster.  I  boi>e,  however,  the  force 
of  that  reason  has  passed,  and  that  your  financial  position  is  again  right.  I 
felt  confident  that  yonr  ample  means  would  soon  raise  you  above  that 
trouble. " 

The  Blair  Iron  &  Steel  Company  had  an  office  in  the  city  of  New  York, 
which,  when  they  were  thexe,  was  stated  by  the  intestate,  in  evidence  given 
by  him  upon  a  preceding  trial,  to  have  been  the  head-quarters  of  these  defend- 
ants, one  of  whom  was  the  president  of  the  company,  and  the  other,  one  of  its 
trustees.  The  intestate  employed  the  witnesses  Henry  A.  Taylor  and  Albert 
O.  Tborp  to  act  for  him  in  and  about  the  performance  of  the  agreement  de- 
livered to  bim  by  tiie  defendants.  For  this  purpose  they  endeavored  to  find 
the  defendants  at  the  office  of  the  company,  but  failed  to  meet  them  there 
after  the  7tii  of  March,  1874.  The  witness  Thorp  was  at  the  office  on  the 
4tb  of  April,  1874,  and  inquired  for  the  defendants,  but  had  no  papers  with 
him  by  which  he  could  transfer  the  shares;  neither  was  any  offer  made  by 
him  to  the  person  found  in  cliarge  of  the  office,  in  the  absence  of  the  defend- 
ants, to  transfer  the  stock  to  them  on  the  payment  of  the  910,000  and  inter- 
est; and  BO  ofiTer  to  that  effect  was  anywhere  made  until  some  time  in  Sep- 
tsmlier  saeeeeding  the  expiration  of  the  year  mentioned  in  the  agreement.  At 
the  time  designated  in  it  for  its  performance  there  was  eoosequentiy  no  oftoi 
or  tender  maide  on  behalf  of  the  intestate,  who  was  then  living,  to  perform  on 
his  part  by  transferring  or  offering  a  transfer  of  tint  shaj-ea  to  the  defendants. 
The  complaint  did  allege  that  "at  the  end  of  one  year  from  the  said  4th  d^y 
of  April,  1873,  the  plaintiff  did  desire  to  sell  the  said  shares  at  the  price  paid 
for  the  same  by  him,  and  duly  notitled  the  said  defendants  of  such,  his  desire, 
and  requested  the  said  defendants  to  accept  and  receive  the  said  shares,  and 
pay  to  him  the  amount  paid  on  the  same  by  him;  but  the  said  defendants  neg- 
lected and  refused,  and  still  do  wholly  neglect  and  refuse,  so  to  do."  And 
the  position  has  been  taken  on  behalf  of  the  plaintiffs  that  the  defendants 
iiave  not  denied  that  they  bad  been  requested  on  the  4th  of  April,  1874,  toao- 
cept  and  receive  the  shares  and  pay  the  plaintiff  the  amount  paid  on  the  same 
by  bim.    But  Ibis  is  clearly  a  mistake,  for  by  their  answer  they  have  denied 
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"that  the  plaintiff  at  tbe  end  of  one  year  from  said  4th  day  of  April,  1873, 
duly  or  otherwise  notifled  them  of  his  desire  to  sell  the  said  shares  at  the  price 
paid  for  them  by  biin,  or  requested  tliem  to  accept  and  receive  said  shares  and 
pay  him  the  price  paid  for  tbe  same  by  him;  and  that  they  neglected  ur  re- 
fused to  accept  and  receive  the  said  shares,  or  pay  to  tbe  plaintiff  the  price 
paid  for  the  same  by  him>  except  for  tbe  reasons  above  set  forth,  and  the  rea- 
sons hereinafter  set  forth  in  the  second,  third,  and  fourth  defenses  of  this, 
the  defendants'  answer."  These  denials,  as  they  were  not  afterwards  changed, 
completely  put  in  issue  the  averment  on  the  part  of  the  plaintiffs  that  thede- 
feudants  had  been  requested  to  accept  and  receive  the  shares  and  pay  tlie 
amount  which  had  been  paid  by  tbe  intestate  upon  tbem;  and  before  a  recov- 
ery could  be  had  in  tbe  action  it  was  incumbent  upon  the  plaintiffs  to  prove 
that  on  the  4tb  of  April,  1874,  they  offered  or  tendered  a  transfer  of  tliese 
shares  to  tbe  defendants.  That  was  a  condition  precedent,  according  to  the 
terms  of  the  agreement,  upon  which  the  right  to  recover  this  money  de- 
pended. 

Tills  subject  and  tbe  authoritieB  bearing  upon  it  were  very  minately  con- 
sidered in  Lester  v.  Jewett,  11  N.Y.  453,  where  it  was  held  that  an  averment 
and  proof  of  tender  or  offer  to  sell  and  transfer  the  stock  to  the  party  there 
contracting  to  purchase  it  at  the  expiration  of  the  time  was  essential  to  main- 
tain tbe  right  of  the  other  party  to  recover  upon  such  a  contract  And  tbis 
has  been  followed  in  Meter  Co.  v.  Jackson,  S  N.  Y.  Supp.  826;  Rutty  v.  Fruit- 
Jar  Co.,  6  N.  Y.  Supp.  23;  and  Pope  v.  Manufanturinf/  Co..  107  N.Y.  61,  IS 
N.  E.  Kep.  592.  The  plaintiffs  have  endeavored  to  relieve  themselves  from 
the  obligation  of  complying  with  this  rule  by  reason  of  tbe  fact  that  the  de- 
fendants were  absent  from  the  state  of  }^ew  York  at  tbe  time  fixed  for  the 
final  performance  of  the  agreement.  And  so  they  were,  but  the  proof  estab- 
lishes the  fact  that  they  resided  in  tbe  state  of  Pennsylvania  at  the  time  when 
the  agreement  was  entered  into,  and  that  the  intestate  was  aware  of  the  fact 
that  they  did  reside  in  that  state;  and  accordingly  he  was  bound  either  toap- 
ply  to  them  for  the  performance  of  the  agreement  at  their  places  of  residence, 
or  at  least,  if  that  would  have  been  sulBcient,  to  make  the  offer  or  tender  re- 
quired by  the  law  at  their  office  or  place  of  business  in  the  city  of  New  Yoit. 
But  in  each  respect  there  was  an  entire  failure  on  his  part,  for  no  tender  or 
offer  of  the  shares  was  made  at  the  office  nor  to  the  defendants  personally.  In 
the  case  of  Hale  v.  Patton,  60  N.  Y.  233,  the  court  held  that  the  defendant 
was  not  bound  to  follow  tbe  plaintiff  out  of  the  state  to  pay  interest  which 
became  due  upon  a  mortgage  in  order  to  prevent  the  principal  from  becom- 
ing due  because  of  a  default  in  payment  of  tlie  interest  for  the  period  of  30 
days.  But  there  the  plaintiff  was  a  resident  of  the  state,  and  had  absented 
himself  from  it  at  the  time  when  the  interest  matured ;  and  all  tliat  the  court 
held  was  that  readiness,  under  these  circumstances,  on  the  part  of  tbe  debtor 
to  pay  the  interest  when  it  became  due  was  sufficient  to  avoid  tbe  principal 
from  becoming  due  on  account  of  a  default  of  payment.  Tbe  case  contains 
nothing  relieving  tlie  intestate  from  making  a  tender  or  offer  of  ibese  shares 
either  to  the  defendants  personally  at  their  places  of  residence  in  the  state  of 
Pennsylvania,  or.at  least  at  their  office  in  the  city  of  Kew  York.  The  judg- 
ment should  accordingly  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
tbe  defendants  to  abide  tbe  event.    All  concur. 


Wells  v.  Monihan  et  dl, 
(Supreme  Court,  Oeneral  Term,  Third  Department    February  i,  1881.) 

1.  ASSOOIXTIONS— RiOBT  TO  SUE— REVOCATION  OF  CHARTER. 

Under  Code  Civil  Proc.  N.  Y.  $  1919.  providing  that  the  president  or  treasurer  of 
ao  unincorporated  association  of  seven  or  more  persons  may  sue  on  any  cause  ot 
action  accruing  to  all  of  the  associates,  the  right  of  the  treasurer  of  such  an  associ- 
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■tlon,  formed  In  parananoe  of  a  charter  granted  bv  a  general  organization  of  snoh 
associations,  to  sne  npon  a  note  ezeonted  to  snoh  treasurer,  is  not  impaired  by 
an  order  of  the  ezeontiTe  board  of  the  general  organization,  revoking  snoh  charter. 

2.  PbOMIBSOST  NoTB— ViilDlTT — CONBIDBRATION. 

A  note  in  the  following  form:  "I,  the  undersigned,  promise  to  pav,  six  months 
after  date,  the  sun  of  IGOO,  which  was  received  by  the  Local  Executive  Board,  K. 
of  L.,  from  Exoelsior  Assembly  4,1S0,  K.  of  L.,  to  Excelsior  A.  4,130,  or  their 
treasurer,  "—does  not  appear  on  its  face  to  be  an  undertaking  of  the  maker  collat- 
eral to  the  liability  of  some  other  person,  and  is  not  void  under  the  statute  of  frauds 
for  failure  to  state  the  consideration. 
IL  AssociATiosB — Revocatio:!!  or  Chartkb— Pbofbrtt  Riobts. 

A  decree  of  the  general  assembly  of  the  Knights  of  Labor  annulling  the  char- 
ter of  a  local  assemoly  of  that  organization  can  have  no  effect  upon  the  rights  or 
title  of  said  local  assembly  in  and  to  any  property  which  it  may  have  acquired,  and 
will  not  be  recognized  or  enforced  by  the  courts. 

Appeal  from  judgment  on  report  of  referee. 

Action  In  the  name  of  Theresa  Wells,  treasurer  of  Exoelsior  Assembly  Na 
4,120  of  the  Knlglits  of  Labor,  said  assembly  being  an  unincorporated  associa- 
tion consisting  of  more  than  seven  persons,  against  Edward  Monihitn  and 
John  Stack.  At  the  trial,  testimony  of  said  Theresa  Wells  and  others,  wit- 
nesses for  plaintiff,  as  to  who  were  members  of  the  association,  and  what 
members  were  present  at  meetings  thereof,  was  admitted  against  defendants' 
objection  that  the  best  evidence  was  the  records  of  the  association;  also  testi- 
mony that  plaintiff  was  elected  treasurer, — it  appearing  tliat  the  minutes  of 
the  election  had  been  bnrned.  Defendants  appeal  from  a  judgment  for  plain- 
tiff entered  upon  trial  before  a  referee.  Code  Civil  Proc.  N.  Y.  §  1919,  pro- 
vides that  "an  action  *  *  •  maybe  maintained  by  the  president  or  treas- 
urer of  an  unincorporated  association  consisting  of  seven  or  more  persons 
*  *  *  upon  any  cause  of  action  for  or  upon  which  all  the  associates  may 
maintain  such  an  action  or  special  proceeding  by  reason  of  their  interest  or 
ownership  therein. " 

Argued  before  Leabned,  P.  J.,  and  Landon  and  Matham.  JJ. 

If.  H,  Anibal,  {B.  J.  Mtegan,  of  counsel,)  for  appellants.  George  8.  Dnen- 
innf,  {Charlea  8.  Nisbet,  of  counsel,)  for  respondent 

Learned,  P.  J.  This  la  an  appeal  by  the  defendants  from  Judgment  on 
the  report  of  a  referee  in  an  action  brought  upon  a  promissory  note  made  by 
the  defendant.  This  action  is  brought  by  the  plaintiff  as  treasurer  of  an  un- 
incorporated association  consisting  of  seven  or  more,  known  as  "Excelsior 
Assembly  No,  4,120  of  the  Knights  of  Labor."  This  association  was  formed 
in  pursuance  of  what  is  called  a  "  warrant  charter, "  issued  by  the  general 
assembly  of  the  Knights  of  Labor  in  August,  1885.  It  is  shown  that  on  May 
26,  1887,  a  circular  letter  was  issued  by  the  general  executive  board,  stating 
that  they  had  revoked  this  charter.  The  defendant  produced  a  book  called  a 
"record  of  the  decisions  of  tht;  general  master  workman,"  and  read  therefrom 
certiiin  so-called  "  decisions. "  They  do  not  seem  to  be  decisions  of  any  contro- 
versy made  on  a  hearing  of  parties,  but  to  be  in  the  nature  of  by-laws  or  ad- 
ditions to  the  constitution.  We  are  unable  to  see  how  the  authority  to  lay 
down  such  by-laws  is  obtained.  One  of  these  so-called  "decisions"  states  that 
a  local  assembly  which  refuses  to  obey  the  lawful  command  of  the  general  ex- 
ecutive board  may  be  suspended;  but,  on  examining  the  constitution  for  the 
powers  of  this  board,  we  do  not  discover  such  power  of  suspension.  We  do 
not,  however,  deem  it  necessary  to  decide  on  the  validity  of  the  action  of  this 
boajd.  Certainly  a  number  of  persons  amounting  to  seven  or  more  may  asso- 
eiate  without  obtaining  the  permission  of  any  other  body;  and  when  they  have 
thus  associated,  and  have  a  president  and  treasurer,  they  may  sue  in  the  name 
of  either  of  said  officers.  If  they  can  do  this  without  the  consent  of  any  other 
body,  clearly  no  other  body  can  take  away  the  right  given  by  statute  to  sue 
in  this  manner.    If  it  be  claimed  that  on  this  annulling  of  the  charter  the 
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propertf  la  to  be  forwarded  to  aome  general  secretary,  that  question  is  not  to 
be  tried  In  this  action.  Wleks  v.  Monthan,  8  N.  Y.  Supp.  121.  Wbatever 
the  board  did,  we  suppose  that  the  association  of  seven  or  more  persona  might 
Still  remain  so  far  as  to  permit  the  plaintiff  to  bring  the  action.  Section  1919, 
Code  Clril  Proc.,  is  very  extensive  in  its  application.  Anj  company  of  per- 
sons which  has  a  president  or  treasurer  is  an  association  under  that  section. 
And  the  persona  who  form  ttua  association  of  which  plaintiff  is  treasurer  are 
not  annulled,  even  if  their  charter  is.     The  note  in  suit  is  as  follows: 

"  Amstkbdam,  N.  Y.,  Nov.  26,  '86. 
"I,  the  undersigned,  promise  to  pay,  6  months  after  date,  the  aum  of  S500, 
which  waa  received  by  the  Local  Executive  Board,  K.  of  L.,  from  Excelsior 
Assembly  4,120,  K.  of  L.,  to  Excelsior  A.  4,120,  or  their  treasurer. 

"E.  H.  MONIHAN. 

"John  Stack." 
The  defendant  insists  that  this  note  is  void  under  tlie  statute  of  frauds,  in 
ttiat  it  is  a  promise  to  pay  the  debt  of  another,  and  the  consideration  does  not 
appear.  But  the  note  does  not  show  on  its  face  that  it  is  necessarily  a  proBS- 
ise  to  pay  the  debt  of  another.  It  is  true  that  its  consideration  is  expressed 
to  be  the  receipt  of  money  by  the  local  executive  board;  but  the  money  may 
have  been  borrowed  by  the  makers  of  the  note,  although  received  by  some 
other  person.  The  borrowers  of  the  money  could  request  that  it  be  delivered 
to  another  person,  and  it  might  be  that  sncb  other  person  would  be  under  no 
liability  to  the  lender.  In  the  case  of  Camright  v.  Oray,  11  N.  Y.  Supp. 
278,  (decided  in  this  court,  September,  1890,)  it  was  held  that,  even  in  the 
case  of  a  non-negotiable  promissory  note  sued  upon  by  the  payee,  it  was  not 
necessary  that  a  consideration  should  be  expressed,  or,  in  the  first  instanee. 
proved.  Under  that  decision,  therefore,  the  statement  of  the  receipt  of  the 
money  contained  in  the  note  in  question  was  not  necessary  to  the  validity  of 
the  note,  for  there  can  be  no  doubt  that  the  instrument  in  question  is  a  prom- 
issory note,  as  it  is  an  absolute  promise  to  pay  a  certain  sum  of  money  at  a 
definite  time.  That  it  is  payable  to  the  assembly  or  their  treasurer  does  not 
make  it  payable  to  one  or  the  other  of  two  persons.  The  words  "or  their 
treasurer"  are  either  surplusage  ur  declarative  of  the  agent  by  whomthe  payee 
will  receive  payment.  The  defendants,  then,  can  only  insist  that  such  state- 
ment shows  on  the  face  that  the  note  is  a  collnteral  undertaking  to  ttie  liabil- 
ity of  some  other  peraon.  We  think  that  that  dues  not  appear  on  the  face  of 
the  note.  The  referee  has  found  as  a  fact  that  the  consideration  of  the  note 
was  S500,  paid  and  advanced  on  or  about  the  date  of  the  note  to  the  defend- 
ants by  Excelsior  Assembly  No.  4,120.  The  defendants  say  that  this  finding 
is  erroneous.  It  appears  that  at  a  meeting  of  this  assembly,  November  24th, 
an  application  was  made  by  the  executive  board  K.  of  L.  textile  workers  for  a 
loan  of  $500,  which  it  was  voted  to  ^ant.  The  plaintiff  testifies  that  she 
was  directed  by  the  master  workman  to  pay  the  money  to  Monitiaii;  that  she 
bad  an  interview  with  defendant  Monihan;  that  he  signed  the  note,  and  ob- 
tained the  signature  of  defendant  Stack,  delivered  the  note  to  her,  and  she 
paid  him  the  money.  The  defendant  Monihan  denies  that  the  money  was 
paid  to  him.  One  Sheeby  also  says  that  lie  was  present  when  the  money  was 
received,  and  that  defendants  were  not  present,  as  he  saw.  There  is  a  con- 
flict of  testimony  upon  this  point;  but  it  is  quite  possible  that,  while  the  as- 
sembly No.  4,120  was  willing  to  part  with  its  money  to  be  used  by  the  other 
body,  it  was  not  willing  to  part  with  it  except  by  lending  it  to  some  lespon- 
slble  person,  and  not  trusting  to  the  very  indefinite  responsibility  of  an  exeeo- 
tive  board.  It  does  not  appear  that  there  was  any  promise  by  the  execative 
board  to  repay.  Of  course,  if  the  loan  were  made  to  that  l)oard,  an  obliga- 
tion to  repay  would  arise  without  an  express  promise.  But  it  is  qnite  possi- 
ble, as  the  referee  finds,  that  the  loan  was  really  made  to  these  defendants, 
al^ongh  they  borrowed  the  money  for  the  use  of  the  executive  board.    So  at 


Digitized  by 


Google 


Snp.Ct.]  IB   BE  UETBOI>OUTAN    EL   BT.  00.  159 

least  the  note  implieB.  Tbis  seema  to  have  been  the  view  of  the  plaintiff,  and 
ve  think  that  the  flndlng  of  fact  of  the  referee  as  to  the  actual  transaction 
has  evidence  to  support  it,  and  should  be  sustained. 

Any  claim  that  by  the  allef^ed  annulling  of  the  so-called  "charter"  the  as- 
sembly was  derived  of  its  property  is  disposed  of  by  Austin  v.  Searing,  16 
K.  Y.  112.  It  is  of  course  true  tliat  an  agreement  without  a  conuderation 
vill  not  be  enforced.  The  defendants  insist  that  this  is  an  agreement  to  an- 
nrerfor  the  debt  of  anotlieir,  and  that  to  make  soeb  an  agreement  valid  the 
consideration  must  be  expressed  therein.  We  do  not  thinit  it  necessary  to 
pass  OD  this  question  for  reasons  above  stated.  But  we  do  not  understand 
the  decisions  cited  by  the  defendants  to  hold  that  where  the  consideration  is 
executed  it  mnat  necessarily  be  expressed.  Thus  it  is  said  of  the  contract: 
"It  must  show  on  its  face  what  the  whole  agreement  is,  so  far  as  the  same  is 
executory,  and  remains  to  be  performed,  and  rests  on  unfulBlled  promises." 
Draka  v.Staman,  97  K.  Y.  284.  Again:  "The  existence  or  acknowledgment 
of  the  existence  otf  a  legal  consideration  is  absolntely  i  ndispensaUe. "  Bamejf 
T.  Forbes,  1}8  N.  T.  585,  2S  N.  E.  Rep.  890.  We  have  examined  the  ques- 
tion raised  by  the  defendants  as  to  admission  of  evidence  against  their  objec- 
tion.  We  do  not  think  there  was  any  material  error.  The  Jodgmeot  is  af- 
firmed, with  costs.    All  concur. 


ih  re  Mbtropolitait  El.  Bt.  Co.,  (In  re  Josta  et  al.) 
(Supreme  Court,  General  Term,  Firet  Devartment    Janiiaz7  18, 1891.) 
Xiu:iiNT  DoMAra—CoMPBNSATios— Review  on  Afpeal. 

In  an  application  to  acquire  title  to  real  eetate  for  the  purposes  of  an  elevated 
railroad,  an  award  of  damaeea  to  the  owner  will  cot  be  disturbed  as  excessive, 
where  no  ezceptions  were  talren  by  the  applicant  daring  the  coarse  of  the  proceed- 
ings before  the  oominissioners,  and  the  record  presents  do  grooiids  for  the  assump- 
tion that  they  have  taken  into  consideration  improper  items  of  damage. 

Appeal  from  special  term. 

The  special  proceeding  was  commenced  on  September  20,  1889,  by  servloe 
en  Tobias  Oberfelder,  the  respondent,  of  the  petition  and  notice  of  application 
for  the  appointment  of  commissioners.  The  petitioner,  the  Metropolitan  Ele- 
vated Baiiway  Company,  is  a  domestic  corporation,  organized  and  existing  un- 
der and  by  virtue  of  the  acts  of  the  legislature  of  this  state,  being  chapter  8iJ5, 
Laws  1872;  obapter  837,  Laws  1873;  chapter  275,  Laws  1874;  chapter  606, 
Lairs  1875;  and  the  acts  amendatory  thereof  and  supplemental  thereto.  The 
respondent,  Tobias  Oberfelder,  purchased  the  premises  in  question,  No.  140 
First  avenue,  in  this  city,  in  1854,  and  ever  since  then  has  owned  and  occupied 
the  same.  These  premises  are  80  feet  deep,  end  have  a  frontage  of  18  feet  10 
incheson  First  avenue.  Upon  this  lot  is  erected  a  buildingof  brick,  4  stories  in 
height,  and  80  feet  deep.  46  feet6  inches  in  height,  18  feet  10  inches  in  width  on 
First  avenue,  and  is  used  as  a  store  and  dwelling.  First  avenue  is  one  of  the 
pabUc  streets 'of  this  city,  and  was  opened  under  and  by  virtue  of  cha[>ter  86, 
Laws  1813,  and  the  acts  amendatory  thereof  and  supplemental  thereto.  The 
elevated  railway  strnctnre  was  constructed  and  the  operation  of  the  railway 
was  begnn  by  tiie  petitioner,  and  since  the  year  187'J  the  railway  has  been 
maintained  and  operated  by  the  petitioner  and  the  Manhattan  Railway  Com- 
pany, respectively,  as  lessor  and  lessee.  The  structure  of  the  railway,  and 
the  manner  of  operating  the  same,  is  familiar  to  every  resident  of  the  city, 
and  is  particularly  described  in  the  report  of  the  commissioners.  In  Septem- 
ber, 1889,  the  Metropolitan  Elevated  Baiiway  Company  began  these  proceed* 
ings  to  acquire  so  much  of  the  pr<^erty,  easements,  and  other  interests  in 
Pint  avenue,  appurtenant  to  or  part  of  or  constituting  the'  street  in  front  of 
the  said  premises,  as  has  been  taken  by  reason  of  the  construction  and  main- 
taoanca  of  ttie  elevated  railway  of  the  petitioner,  as  the  same  is  now  con- 
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structed  and  maintained,  etc.,  and  has  been  and  may  be  required  by  reason  of 
the  operation  of  said  railway  with  cars  or  trains  of  cars,  etc.  The  respond- 
ent consented  to  the  granting  of  the  prayer  of  the  petitioner,  and  to  the 
appointment  of  commissioners  therefor.  The  order  was  entered  appointing 
Messrs.  Andrew  H.  Green,  Dwiglit  H.  Oloistead,  and  Edward  Q.  Donnelly, 
commissioners  "to  ascertain  and  appraise  the  compensation  to  be  made  to  the 
persons  hereinafter  specified  as  owners  of  premises,  respectively  interested 
in  tlie  privileges,  easements,  or  interests  taken  by  the  petitioner  herein  for 
the  purpose  of  its  incorporation,  as  described  in  the  petition  herein,  to-wit. 
the  constructing,  maintaining,  and  operating  its  railway,  including  its  road- 
way, tracks,"  etc.,  "for  its  use  as  an  elevated  railway,  and  so  long  as  tlie  said 
streets  or  avenues,  or  any  of  them,  shall  be  used  or  maintain«l  as  public 
streets,  highways,  or  thoroughfares,  which  said  privileges,  easements,  or  in- 
terests are  situate  in  the  city  and  county  of  New  York.  The  said  property 
and  real  estate  is  further  described  as  follows:  So  much  of  the  property,  ease- 
ments, or  other  interests  in  the  streets  and  avenues,  respectively,  hereinafter 
named,  and  intersecting  streets  appurtenant  to  or  part  of  or  constituting  the 
streets  in  front  of  or  along-side  of  the  lots  and  premises  hereinafter  described, 
respectively,  as  has  been  taken  by  reason  of  the  construction  and  maintenance 
of  tlie  elevated  railway  of  the  petitioner,  as  the  same  is  now  constructed  and 
maintained,"  etc.,  "and  as  is  required  by  reason  offthe  operation  of  said  rail- 
way with  cars,"  etc.  These  commissioners  met,  and  the  proceedings  were 
conducted  by  them  in  strict  compliance  with  the  provisions  of  the  law  govern- 
ing these  special  proceedings.  Their  report  was  duly  made  and  filed  on  July 
1,  1890,  (pages  17-24.)  The  impoitant  part  of  the  report  of  the  commission- 
ers is  as  follows:  "Ninth.  That  the  compensation  to  be  made  for  so  much 
of  the  privilege-',  easements,  and  rights  appurtenant  to  the  said  lot  of  land 
known  as  'Number  140  First  Avenue,'  in  the  city  of  New  York, as  has  been 
taken  by  and  for  the  purpose  of  the  petitioner,  in  the  manner  that  the  same 
has  been  taken  by  the  petitioner  by  the  construction,  maintenance,  and  op- 
eration of  the  said  railroad  through  First  avenue,  in  front  of  the  said  lot,  as 
hereinbefore  described,  and  in  accordance  with  the  plan  hereto  annexed,  is 
tiie  sum  of  seventeen  hundred  dollars,  ($1,700,)"  etc.  The  order  of  the  spe- 
cial term  confirming  this  report  was  duly  made  and  entered  on  July  ^,  1890. 
From  this  order  of  confirmation  the  petitioner  appealed  to  the  general  term  of 
this  court  on  July  21,  1890,  (page  85.) 

Argued  before  Van  Bktjnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Daviea  <t  Bappallo,  for  appellant.    S.  B.  di  O.  P.  Cowles,  for  respondent. 

Brady,  J.  No  exceptions  were  taken  by  the  appellants,  and  the  proceed- 
ings present  only  the  questions,  if  any,  which  spring  from  them,  namely, 
whether  the  respondent,  Oberfelder,  was  entitled  to  an  award,  and,  if  yea, 
whether  the  compensation  given  was  so  excessive  as  to  be  palpHbly  wrong. 
The  recorded  testimony  was  in  conflict  to  some  extent  on  the  subject  involved, 
but,  as  the  record  does  not  necessarily  give  all  the  influencing  circumstances, 
the  wl  ole  case  is  not,  it  may  be  said,  before  us.  It  is  familiar  law  that  in 
proceedings  like  these  the  commissioners  are  not  like  other  tribunals  to  be 
governed  exclusively  by  evidence,  or  confined  to  the  strictness  observed  in 
common-law  actions  in  the  receipt  of  evidence,  and  can  view  the  loeua  in 
quo.  A»ide  from  this,  It  does  not  appear  upon  the  record  that  the  commis- 
sioners erred  in  the  principles  npon  which  they  made  their  appraisal;  a  cir- 
cumstance striking  and  impressive  relating  to  that  conclusion  being  the  ab- 
sence of  exceptions.  Both  parties  had  an  equal  range  of  proofs,  and  the  re- 
spondent was  the  successful  party,  and  it  cannot  l>e  daid  either  that  he  was 
not  entitled  to  damages,  or  that  tlie  amount  given  was  excessive.  The  facts 
showing  a  depreciation  in  tlie  enjoyment  of  the  premises,  and  a  diminution 
of  their  value,  were  stated  and  reported  by  the  commissioners  to  exist,  arising 
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from  the  constractlon  and  nse  of  the  appeHant's  road  and  appliances.  The 
proof  showed  that,  while  the  property  In  the  immediate  vicinity  had,  since  the 
respondent's  purchase  of  his  premises,  increased  25  percent.,  the  respondent's 
liad  only  increased  10  per  cent.,  in  consequence  of  the  appellant's  structure 
and  the  running  of  its  locomotives.  The  commissioners  gave  less  than  these 
figures  warranted,  however,  and  this  decreases  the  cause  of  complaint  by  the 
appellants.  It  is  not  at  all  difBcult  in  these  cases  to  build  up  theories  upon 
which  an  appeal  seems  to  be  plausible,  or  to  advance  others  which  maybe  the 
subject  of  examination  in  other  cases,  or  to  assume  that  the  commissioners 
have  considered  improper  items  of  damage,  but  only  questions  which  rest 
upon  some  tangible  basis  can  be  properly  considered.  In  this  brief  review, 
all  is  said  that  is  deemed  appropriate,  except  that  there  has  been  nothing  dis- 
covered which  calls  for  a  reversal.  The  o^er  appealed  from  should  therefore 
be  aflBrmed,  with  costs.    All  concur. 


Peoflk  v.  Bios. 
{Swpreme  Court,  Oeneral  Term,  F%fth  DepartmenL    January  M,  IWl.) 

L  LaUCEKT— INDICTMBNT — SbVERAL  COUNTS. 

Under  Code  Crim.  3E'roa  N.  Y.  |  279,  an  Indictment  for  a  grand  larceny  may 
charge,  "  in  separate  count*, "  that  the  orime  was  "  committed  in  a  diilerent  manner 
or  by  diSerent  means. " 

t.  Bamx— Falsi  Fbetbnsss. 

An  indictment  for  grand  larceny  charged  defendant  with  stealing  a  certain  sum 
of  money,  under  the  following  circumstances :  That  he  was  employed  by  the  csounty 
hoard  to  make  repairs  and  to  fumisb  materials  in  the  plumbing  and  ventilating  of 
the  oourt-house,  and  that  in  his  bill  therefor,  which  was  fully  paid,  he  falsely  pre- 
tended tliat  he  had  famished  a  quantity  of  material  In  excess  of  what  he  actually 
famished,  "with  Intent  to  defraud  and  deprive  the  county  of  its  money, "  etc.,  and 
that,  "by  color  and  aid  of  the  false  and  fraudulent  representations,  "ne  did  steal 
the  said  sum.  Held,  that  the  indictment  was  not  demurrable  for  tallnre  to  allege 
that  the  money  was  paid  defendant  in  reliance  on  suoh  false  representations. 

(L  Bamz — Evidence — Qdestiox  foh  Jury. 

It  is  a  question  for  the  jury  whether  these  representations  are  such  as  onght  to 
have  misled  a  reasonably  prudent  man. 

^  Baxe — False  Pketexsbs — False  Tokens. 

Under  Pen.  Code  N.  V.  i  528,  which  declares  that  a  person  is  guilty  of  larceny 
who  obtains  property  from  the  possession  of  the  owner  "by  color  or  aid  of  fraudu- 
lent or  false  representations  or  pretenses,  or  of  any  false  token  or  writing, "  it  is 
not  essential  to  conctitnta  the  offense  that  there  should  be  a  false  token  or  writ- 
ing. 

Appeal  from  court  of  oyer  and  terminer,  Monroe  county. 

Defendant,  Edward  L.  Kice,  was  indicted  for  grand  larceny  in  the  first  de- 
gree.   His  demurrer  to  the  indictment  was  sustained,  and  the  people  appeal. 

Argued  before  Dwioht,  F.  J.,  and  Maoohbsb  and  Coblett.  .TJ. 

George  A.  Benton,  Diat.  Atty.,  for  appellant.  John  Van  Voorhis,  for  re- 
spondent. 

DwiGHT,  P.  J.  The  defendant  was  indicted  for  the  crime  of  grand  kirceny 
in  the  first  degree,  which  is  "charged  in  (tliree)  separate  counts  to  have  been 
committed  in  a  different  manner  or  by  ditlerent  means."  Code  Crim.  Froc.  § 
279.  The  defendant  demurred  to  the  indictment  generally,  specifyiug  as 
grounds  of  his  demurrer:  (1)  That  the  facts  stated  in  the  indictment  do  not 
constitute  a  crime,  or  the  crime  of  larceny  in  any  degree;  (2,  8,  4)  that  the 
facts  stated  in  the  first,  second,  and  third  counts,  respectively,  do  not  consti- 
tute the  crime  of  larceny  in  any  degree,  or  any  crime,  and,  in  respect  to  the 
second  and  third  coants,  respectively,  that  the  facts  and  circumstances  which 
cionstitute  the  crime  are  not  stated  as  required  by  law ;  (5)  that  counts  for 
mora  th.n  one  crime  are  improperly  united  in  the  indictment,  and  more  than 
y.l3ii.Y.8.no.l — 11 
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one  crime  Is  charged  therein,  within  the  meaning  of  sections  278  and  279  of 
the  Code  of  Criminal  Procedure;  (6)  that  the  indictment  does  not  conform 
substantially  to  the  requirements  of  sections  27S  and  276  of  the  Code  of  Crim- 
inal Procedure,  in  that  it  does  not  specify  the  name  of  the  court  to  wliicb 
the  indictment  is  presented,  and  in  tfaut  it  does  not  contain  a  plain  and  con- 
cise statement  of  the  act  or  acts  constituting  the  crime. 

The  sixth  objection  or  ground  of  demnrrer  is  not  tenable:  (1)  The  indict- 
ment, as  set  out  in  the  record,  contains  the  title  of  the  action,  specifying  the 
name  of  the  court  to  whicli  the  indictment  was  presented.  Section  275,  subd. 
1.  (2)  The  indictment  upon  its  face  purports  to  state  the  act  or  acts  con- 
stituting the  crime,  and  the  manner  of  such  statement  is  commendably  plain 
and  concise.    Id.  §  2. 

The  fifth  obiection  or  ground  of  demurrer  Is  not  tenable,  because  the  in- 
dictment charges  in  its  several  counts  only  one  crime,  viz.,  grand  larceny  in 
tbe  first  degree,  (section  278,)  although  that  crime  is  "cliarged  in  separate 
counts  to  have  been  committed  in  a  different  manner  or  by  different  means," 
which  is  expressly  permitted  by  the  statute,  (section  279.) 

The  remaining  four  objections  or  grounds  of  demurrer  are  all  embraced  in 
the  first,  because  that  objection  embraces  all  the  counts.  The  demurrer  is  to 
the  whole  indictment,  and  tbe  indictment  is  good  if  eittier  count  is  good. 
That  being  tbe  case,  we  are  at  a  loss  to  understand  how  this  demnrrer  could 
have  been  allowed  in  the  face  of  the  third  count  of  the  indiotment.  That 
count  is  in  these  words:  "Third  Count.  And  tbe  grand  jury  of  the  county 
of  Monroe  by  this  indictment  further  accuses  the  said  Edward  J.  Rice  of  tbe 
crime  of  grand  larceny  in  the  first  degree,  committed  as  follows:  The  said 
Edward  J.  Rice,  on  the  9th  day  uf  May,  in  the  year  of  our  Lord  1889,  at  the 
city  of  Bochester,  in  this  county,  seven  hundred  and  twenty-nine  dollars  and 
thirty-one  cents,  ($729.81,)  gooid  and  lawful  money  of  the  United  States  and 
of  this  state,  in  bank-bills,  bank>notes,  gold  and  silver  certificates.  United 
States  treasury  notes,  gold,  silver,  nickel,  and  copper  coins,  the  denomina- 
tions, dates,"  etc.,  "to  tl)is  grand  jury  unknown,  and  a  more  specific  descrip- 
tion thereof  cannot  therefore  be  given,  but  of  the  value  of  seven  hundred  and 
twenty-nine  dollars  and  thirty-one  cents,  (6729.81,)  of  the  goods,  chattels, 
and  personal  property  of  the  county  of  Monroe,  said  county  of  Monroe  tlien 
and  there  being  a  body  corporate,  duly  created,  organized,  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  New  York,  unlawfully  and  felo- 
niously did  take,  steal,  and  carry  away  from  tbe  premises  of  the  county  of 
Monroe,  with  the  intent  then  and  there  to  deprive  and  defraud  the  said  county 
of  Monroe  of  its  said  goods,  chattels,  and  personiU  property,  and  of  the  use 
and  benefit  thereof,  and  to  appropriate  the  same  to  tbe  use  of  himself,  said 
Edward  J.  Bice,  contrary  to  tiie  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  tbe  people  of  the  state  of  New  York,  and 
their  dignity."  We  are  not  able  to  see  that  this  count  lacks  anjrthing  of  the 
requisites  of  a  good  indictment  for  the  crime  charged,  committed  by  tbe 
means  of  taking,  stealing,  and  carrying  away.  If  not,  then  tbe  indictment 
was  good,  and  the  demurrer  to  the  indictment,  generally,  shonid  have  been 
disallowed.  But  we  are  aware,  from  the  course  of  the  argument  on  this  ap- 
peal, that  the  people  will  not  rely,  on  tbe  trial,  upon  proving  the  crime  charged 
to  have  been  committed  In  the  manner  and  by  the  means  set  forth  in  the  third 
count,  but  rather  upon  proving  it  to  have  been  committed  in  the  manner  and 
by  tbe  means  of  false  and  fraudulent  pretenses  alleged  and  set  forth  in  the 
first  count  In  the  indictment.  In  order,  therefore,  to  anticipate  future  objec- 
tions, and  avoid  unnecessary  delays  In  the  prosecntion  of  the  action,  it  is 
proper  that  we  should  extend  our  examination  to  the.  allegations  of  the  first 
count,  and  inquire  whether  that  count  is  obnoxious  to  the  objections  taken 
to  it  by  the  demurrer,  and  especially  to  the  single  objection  upon  which,  as 
appears  by  the  opinion  of  the  learned  judge  at  the  oyer  and  terminer,  the  de- 
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Burrsr  was  allowed.  The  first  eount  accuses  the  defendant  of  the  crime  of 
SniQd  larceny  in  the  first  degree,  "conunitted  as  follows."  It  then  prooeeds 
to  charge  that  the  defendant,  on  the  9th  day  of  May,  1889^  at  Bocbester,  in 
said  county,  did  steal,. take,  and  carry  away  the  aiun  of  8729.31, lawfol  money 
otr  ete.t  of  the  money,  personal  property,  etc.,  of  the  county  of  Monroe,  in 
manner  following,  that  is  to  say.  It  then  procseda  to  allege  the  corporate 
character  of  the  county  of  Monroe;  tliat  it  exercised  corporate  powers  by  its 
board  of  supervisors;  that  such  board,  by  itsduiy-authorizedtzusteesof  court- 
house and  jail,  contracted  with  the  defendant  to  make  certain  repairs,  and 
furnish  materials  tlierefor,  in  the  plumbing,  steam-heating,,  and  ventihiLiiig 
apparatus  of  the  court-house  in  Bochester;  that  the  defendiuat  made  such  re- 
pairs and  f umisht^  materials  therefor,  and  presented,  to  saiil  trusitees  a  bill 
for  such  materials,  which  was  fully  paid  by  said  county  upon  orders  drawn  by 
said  trustees;  that  the  defendant  "did  fulsely,  fraudulently,  and  feloniously 
represeut,  pretend,  and  say,  and  include  in  liia  bill  praaentBd  to  said  trustees. " 
that  be  had  furnished  certain  quantities  of  various,  kinds  of  materials  at  prices 
charged,  all  of  which  quantities,  kinds,  and  prices  are  specified  in  detail  in  the 
indictment,  "  whkh  said  representations  said  Kdward  J.  BLce^  the  statements 
so  made  being  among  others  in  his  said  hill,  then  and  there  well  knew  to  be 
false  and  untrue,  and  made  and  included  in  said  bill,,  with  intent  to  cheat 
and  defraud  the  said  county  of  Monroe  of  its  money  and  property,  and  to  ap- 
propriate the  same  to  his  own  use,"  etc  The  indictment  then  proceeds  to 
negative  in  detail  the  said  several  r^resenttitloos  ui  sespect.  tO'  the  amount 
of  each  of  the  kinds  of  material  before  sjiecified,  furnished,  by  the  defendant, 
and  to  state  the  less  amount  of  each  which  was.  in  truth  aad  la  fact,,  and  as 
the  defendant  well  knew,  furnished  by  him  in  tlie  making  of  such  repairs, 
(the  excess  in  price  of  the-  quanties  charged  QViCr  the  quantities  actually 
furnished  as  alleged,  at  the  same  ratea  of  prices,  is  the  sum  of  $729.31.) 
And  the  count  concludes  with  an  allegation  in  these  words:  "And  so  this 
grand  jury  accuse  said  Ed.ward  J.  Itice  that»  with  intent  to  daprive  and  de- 
fraud tlie  county  of  Monroe  of  its  money  and  property^  ami.  of  the  use  and 
benefit  thereof,  and  to.  appropriate  the  same  to  his  own  use*  and  to  the  use  of 
soma  other  parsou  or  persons  to  the  grand  jury  unknown,  he  did  then  and 
there,,  as  aforesaid,  take  from  the  posaesaion  of  the  said  county  of  Monroe,  the 
true  owner  thereof,  and  did  obtain  possession  of  said  umney ,  te^wit,  said  sum 
ot  $729^.911.  by  color  or  aid  of  the  false  and  fraudnlent  repieeeutations,  pre- 
tenses, false  tokeais,.  and  writings  aforesaid,  and  so  did.  steal  said  sum  of 
S729.3J,  contrary  to  the  form  uf  the  statute."  etc.  The  denuixrer  to  this  in- 
dictment was  allowed  on  the  ground  that  it  "is  insufficient  because  it  nowhere 
contains  any  allegation  that  the  money  was  paid,  by  the  conuuittee  in  reliiince 
upon  the  false  statement  of  the  defendant,  nor  any  allegation  equivalent 
thereto,"  and  the  two  eases  in  this  state.citad  in  supportof  the  ruling  are 
People  V.  Dumar,  106  N.  Y.  502;  18  N.  E,  Rep.  325;  and  Clark  v.  People. 
2  Lans.  329.  Neither  of  the  cases  is  authority  foe  tlie  proposition  that  the  al- 
legation of  this  indictment,  viz.,  that  the  money  was  obtained  "by  color  or 
aid  of"  the  false  and  fraudulent  representation.,  following^  as  it.  does,  the  lan- 
guage of  the  statute,  is  not  equivalent  to  the  allegation,  in  that  respect,  usu- 
ally employed^ viz.,  that  the  end  was  accompliabeU  "by  means  of"  the  fraudu- 
lent representation.  In  the  Case  o/Dumarihe  question  was  not  as  to  the  suf- 
ficiency of  the  indictment,  but  a  question  of  variance  between  pleadings  and 
proof;  where,  as  Judge  D'AMVOKTH  very  tersely  said-M  "what  was  alleged  was 
not  proved,  and  what  was  proved  was  not  alleged."  The  indictment  made 
no  allegation  whatever  of  false  pretenses,  and  false  pretenses  was  the  burden 
of  the  evidence.  In  the  case  of  Clank  v.  People,  suprtt,  the  language  was, 
"by  which  said  false  pretenses  he  then  did  unlawfuDy  obtain, "  etc.,  and  that 
'was  held  to  be  "a  sot>stantial  averment  that  the  prisoner  had  obtained  the 
property  ftom  the  prosecntor  by  means  of  the  f&Iae  pretenses  made,  and  of 
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the  latter's  belief  therein,  and  that  the  indictment  was  not  defective  in  that 
particular. "  The  quotation  is  from  the  head-note,  which  is  fully  borne  out 
by  the  opinion  of  Milleb,  J.,  concurred  in  by  Inoalls  and  PscKnAH,  Sn., 
JJ.,  and' the  entire  argument  fully  sustains  the  position  of  the  district  attor- 
ney in  this  case.  Certainly,  to  allege  that  the  property  was  obtained  by  the 
false  pretense,  etc.,  is  no  stronger  than  to  allege  that  it  was  obtained  by  color 
or  aid  of  the  false  pretense,  etc.  The  opinion  in  that  case  repeats  and  en- 
forces, in  various  forms,  the  proposition  that  the  fact  that  the  property  was 
obtained  by  the  false  pretenses  necessarily  implies  that  the  owner  of  the  prop- 
erty relied  upon  those  pretenses.  Indeed,  the  opinion  at  oyer  and  terminer 
in  this  case  substantially  afflrms  the  same  proposition,  in  the  words:  "It  is 
quite  plain  that,  unless  the  owner  delivered  the  money  in  part  reliance,  at 
least,  upon  the  false  representations,  it  cannot  be  said  that  possession  of  it 
was  obtained  by  aid  of  them."  All  the  authorities  and  precedents  are  sub- 
stantially to  the  same  effect  on  this  question.  The  form  contained  in  Archb. 
Pr.  &  PI.  (Pomeroy's  Ed.)  p.  1376,  gives  a  form  identical  in  this  respect  with 
that  used  in  the  Case  of  Clark,  supra,  viz.,  "by  which  said  false  pretense  lie, 
the  said  A.  B.,  then  unlawfully  did  obtain,"  etc.,  and  the  cases  on  this  point 
cited  in  the  American  notes  are  all  substantinlly  to  the  same  purpose. 

The  other  objection,  and  that  mainly  urged  by  counsel  for  the  defendant, 
is  that  the  false  pretenses  were  not  such  as  conid  or  ought  to  have  deceived  or 
misled  an  ordinarily  prudent  man;  and  he  cited  many  cases,  cliiefly  English, 
to  the  effect  that  a  false  statement  of  the  amount  or  quantity  of  goods  or 
commodities  sohl  and  delivered  is  not  a  representation  whicli  will  support  an 
indictment  for  false  pretenses.  Such  is  undoubtedly  the  rule  in  c.ises  like 
those  referred  to.  This  case  seems  to  be  of  a  different  character.  Here  was 
no  delivery  of  goods  to  a  buyer,  but  the  use  and  employment  by  the  defend- 
ant, in  the  repairs  of  the  piping,  the  plumbing,  and  the  steam-fitting  of  a 
public  building,  of  large  quantities  of  soil  pipe,  lead  pipe,  sheet  lead,  solder, 
and  oakum,  which,  when  put  in  place,  must  have  been  in  large  part  hidden 
from  the  eye,  and  altogether  beyond  the  estimate  of  any  but  an  expert  in  the 
same  trade  or  calling.  In  such  a  case  the  rule  must  apply  with  special  force 
that  the  question  of  the  reasonable  effect  of  the  representations  is  a  question 
for  the  jury.  The  argument  of  counsel  for  the  defendant,  that  there  was  in 
this  case  no  "false  token"  or  "false  writing,"  within  the  meaning  of  the  stat- 
ute, seems  to  us  sound,  and  well  supported  by  authority.  But  neither  the 
false  token  nor  the  false  writing  of  the  statute  is  required  in  order  to  make  a 
case  of  false  pretenses.  The  statute  reads:  "A  person  who,  with  intent  to 
deprive  or  defraud  the  true  owner  of  his  property, "  etc.,  "either  (1)  takes 
from  the  possession  of  the  true  owner,  *  •  *  or  obtains  from  such  pos- 
session by  color  or  aid  of  fraudulent  or  false  representation  or  pretense,  or  of 
any  false  token  or  writing,  •  •  •  any  money,"  etc.,  "steals  such  prop- 
erty, and  is  guilty  of  larceny."  Pen.  Code,  §  528.  The  indictment  in  this 
case  charges  the  crime  in  the  langut^e  of  the  statute,  and  fully  and  plainly  re- 
counts the  acts  alleged  to  constitute  the  crime.  It  seems  to  us  not  to  be  ob- 
noxious to  any  of  the  objections  suggested  by  the  demurrer  or  argued  by  coun- 
sel. The  judgment  appealed  from  should  be  reversed,  and  the  case  remitted 
to  the  oyer  and  terminer  of  Monroe  county,  to  proceed  therein.    All  concur. 


Yandebzee  v.  Herman  et  tU. 
{Supreme  Court,  Oeneral  Term,  Third  Department.    Pebrnary  4, 1891.) 

COKTRACT — PEB70BUAN0E — WaIVKB. 

Plaintiff,  having  contracted  to  furnish  work  and  material  on  defendants'  building, 
failed  to  perform  according  to  the  terms  of  the  contract.  Held,  that  the  occupancy 
of  the  building  by  defendants  with  the  defective  work  and  material  upon  it  was 
not  such  an  acceptance  of  the  performance  of  the  oontraot  or  waiver  of  perf omuukoa 
as  to  allow  a  recovery  by  plaintiil. 
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S.  Appeal— Retie-w  op  Fisdinos. 

Where  there  is  sufficient  STldence  to  uphold  •  referee's  flndlnga  of  f*et  tb^^ 

will  not  be  disturbed  on  appeal. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  James  M.  Vanderzee  against  Bertha  J.  Herman  and  John  L. 
Herman  to  foreclose  a  mechanic's  lien.  From  the  Judgment  entered  in  favor 
of  the  defendants  on  the  referee's  report  the  plaintiff  appeals. 

Argued  before  Leauned,  P.  J.,  and  Landom  and  Matham,  JJ. 

Ward  cD  Cameron,  (F.  W.  Cameron,  of  counsel,)  for  appellant.  Stedman, 
Thompson  <£  Andretoa,  (A.  L.  Andrews,  of  counsel.)  for  respondents. 

Matham,  J.  This  appeal  is  brought  by  the  plaintiff  from  a  judgment 
against  him,  entered  upon  the  report  of  a  referee  dismissing  the  complaint. 
The  action  was  to  foreclose  a  mechanic's  lien  filed  against  the  defendant  Bertha 
J.  Herman  as  owner,  and  John  L.  Herman  as  contractor.  The  complaint  al- 
leges that  the  defendant  Bertha  J.  was  the  owner,  and  that  she,  with  her  bus- 
hand,  occupied  the  premises  In  the  city  of  Albany;  and  that  between  the  15th 
and  30th  of  April,  1889,  the  plaintiff,  at  the  instance  and  request  of  the  de- 
fendants, furnished  materials  and  performed  labor  as  a  builder  upon  such 
premises,  in  all  of  the  value  of  $118.50;  anil  that  no  part  has  been  paid;  and 
that,  on  the  21st  of  May  then  next,  the  plaintiff  filed  a  lien  against  such  prem- 
ises; and  concludes  with  a  demand  for  judgment  for  the  amount  of  the  claim 
and  the  foreclosure  of  the  lien  to  satisfy  the  same.  The  defendants  answer 
separately;  the  defendant  Bertha  denying  any  enployment  by  her  of  the  plain- 
tiff to  furnish  material,  or  to  do  work  on  the  building  on  her  premises.  The 
defendant  John  L.  Herman,  in  his  answer,  set  up  a  special  contract  under 
which  he  alleges  such  work  and  material  was  performed  and  furnished,  and 
that  the  plaintiff  failed  to  perform  the  same,  and  set  up  matters  as  counter- 
claim, and  demands  an  afilrmative  judgment  for  himself.  The  issue  was  tried 
by  a  referee,  who  found  that  the  work  done  and  materials  furnished  was  done 
and  furnished  under  a  special  contract;  that  the  plaintiff  bad  failed  to  perform 
the  same  according  to  its  terms,  and  was  not  entitled  to  recover.  There  was 
conflicting  evidence  as  to  the  terms  of  the  agreement  between  the  parties,  and 
also  as  to  the  manner  of  the  performance  of  the  work,  but  that  conflict  raised 
purely  disputed  questions  of  fact,  proper  for  the  determination  of  the  referee; 
and.  on  a  careful  examination  of  the  evidence  on  both  sides  of  these  contro- 
verted questions,  we  think  there  was  abundant  evidence  to  support  the  ref- 
eree's conclusion  npon  the  facts.  But  it  is  insisted  on  the  part  of  the  appel- 
Ijfnt  that  the  material  furnished  a)id  work  done  was  all  done  under  the  obser- 
vaHon  and  special  direction  of  the  defendants,  and  that  they  cannot  now  ob- 
ject to  the  manner  of  performance.  But  upon  this  branch  of  the  case  as  well 
as  the  other  the  referee  finds  the  fact  against  the  plaintiff,  and  upon  sufficient 
evidence  to  uphold  his  finding  on  appeal.  The  plaintiff  also  insists  that  the 
sash  furnished  by  him,  and  of  which  the  defendant  John  complains,  were  ac- 
cepted by  the  defendants  without  objection,  and  that  they  acquiesced  in  the 
use  of  the  same,  and  that  therefore  they  are  estopped,  and  will  not  be  beard 
to  complain,  for  the  purpose  of  avoiding  payment.  It  is  quite  true  that  the 
sash  were  placed  upon  defendant's  building,  and  they,  with  the  balance  of  the 
structure,  were  used  by  the  defendants,  but  the  evidence  discloses  that  objec- 
tions to  their  kind  and  quality  were  made  by  the  defendant  John,  and  the  ref- 
eree finds  that  they  were  not  accepted  by  the  defendants.  "Whether  a  con- 
tract of  this  character  has  been  substantially  performed  is  a  question  of  fact, 
depending  upon  all  the  circumstances  of  the  case."  Nolan  v.  Whitne]/,  88 
N.  Y.  650,  and  cases  there  cited.  It  is  a  general  and  quite  elementary  rule  of 
law  that  a  party  must  perform  his  contract  before  he  can  claim  the  considera- 
tion due  him  upon  performance;  but  the  performance  need  not  be,  in  all 
cases,  literal  and  exact,  but  it  must  be  a  substantial  compliance  with  the  con- 
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tcact.  «ad  ^viieLher  Vbate  baa  been  a  substantial  compliance  is  a  question  of 
fact  to  bi,  determined,  lis  we  have  seen,  by  the  trial  court,  especially  in  cases 
of  conflicting  evidence.  In  a  case  of  this  kind,  the  acceptance  of  the  build- 
ing wjth  the  defectiva  work  or  material  upon  it  is  not  an  acceptance  of  the 
performance  of  the  contrad:,  tir  a  waivBr  of  perrf ormance,  so  as  to  allow  a  re- 
covery, -when  tbe  special  contract  liaa  not  been  strbstantially  performed  by  the 
builder.  Tiie  wcrrk  and  material  baving  been  applied  upon  th«  pi-emises,  tbe 
owner  has  no  other  alternative  than  to  occupy  -with  additions  upon  the  prop- 
erty. To  hold  such  occnpancy  to  be  waiver  of  a  performance  would  be  to  com- 
pel the  property  owner  to  Bccept  an  Imperfect  or  incomplete  performance  of 
the  contract,  or  forfeit  the  use  of  the  building,  when  the  builder  neglects  or 
refuses  1»  complete  the  contract.  In  Kidd  v.  McCormick,  88  N.  Y.  392,  it 
was  taeld  that  wiien  the  builder  under  contract  abandons  Vim  building  before 
complEflng  tbe  contract,  the  owner  may  complete  the  work,  and  stin  insist  on 
the  terms  of  ttie  contract.  This  case  larg^y  turns  upon  que^tons  of  fact, 
which  were  considered  and  passed  upon  by  the  referee.  And  his  flndings  are 
aQ  supported  by  evidence.  "We  see  no  reason  for  Teveisiqg  tbe  judgment. 
Judgment  affirmed,  with  costs.    All  comsur. 


Dtrxx  «.  Syseb  etmt. 

Wvjnvmt  Omart,  Beneral  Term,  VMrd  Departnwnt.   IWbnmry  4,  KOI.) 

Josnoss  OF  THS  ■PBACit— CJosrmuAKCE — JpHrsDrcnou. 

UpoB  Mre  Tetnni  of  aaominons  ln«  justice's  court,  plalntlS,  wiittaoat  ]>lsadixB,  oV 
tained  an  adjoommant  of  two  4laT>,  defendants  nt^jeotiiig,  to  jirooiire  oouiMeCand 
tbereafter,  upon  tbe  adjourned  day,  recovered  a  Judgment  against  detendanta. 
Held,  that  Code  ClvQ  Froa  N.  T.  S  3959,  providing  that  "at  the  time  ol  the  return 
of  a  snmmuBtxr-of  jolndetr  of  iamte  without  process,  but  at  no  other  tine,  tbe  Jus- 
ttoe  mtiy^  In  Ub  disoratton,  &Bd  upon  hte  own  motion,  adjoiwa  the  trial  of  the  ac- 
tion, "  c«Cb,  applied  on^  to  prooeedings  after  isaoe  joined,  anai  ttu^  ondar  seotion 
1)981,  pnovidluc;  that,  "where  both  parties  appeiir  upon  the  return  of  the  sununons, 
an  issue  must  be  joined  before  an  adjournment  is  had,  except  when  the  defendant 
neglects  or  v<ef  uses  to  plead, "  the  justice,  by  the  mauthoricea  adjonmment,  test  Ju- 
rtedicttai  of  ittae  < 


Appeal  from  Wartiingtan  county  court. 

AcHon  by  Levi  3.  Duel  against  Byrvn  H.  Sylces  am)  Michael  J.  Hayes,  to 
recover  the  price  «r  a  calf,  wtich  defendants  agreed  to  purchase  of  plaintiff  rt 
a  certain  price.  Defendants  appeal  from  a  judgment  of  the  couitty  court "af- 
Brming  a  judgment  of  a  justice  of  the  peace  in  favor  of  plaintiB.  ,■ 

Argued  ijefore  Learned,  P.  J.,  amd  Landon  and  Matham,  J,T. 

Juj-den  E.  Beeley,  {J.  B.  MeCormiek,  of  counsel.)  for  appellants.  Jamet 
White,  for  respondent. 

Lando:^,  J.  Upon  the  return  of  the  summons  the  defendants  specially  ap- 
peared  by  connsel,  and  tools  objections  to  the  jurisdiction.  The  plaintiff, 
witliout  pleading,  asked  the  justice  to  1)old  the  case  open  until  he  could  obtain 
counsel,  25  miles  aw^.  Defendants  objected,  urging  that  the  court  had  no 
power  to  bold  the  case  open  or  adjourn  before  issue  joined.  The  court  held 
the  case  open,  or  adjourned  it  for  two  days.  The  defendants  upon  the  ad- 
journed day  obJHcted  that  the  case  was  discontinned  by  the  adjonmment. 
The  objection  was  overrnled,  issue  was  joined  and  trial  had.  The  defendants 
now  urge  that  tlie  case  was  discontinued  by  the  adjournment,  and  that  the 
court  had  no  further  jurisdiction  of  it.  Section  2934,  Code  CiTll  Proc,  pro- 
vides that  "where  both  parties  appear  upon  the  return  of  tbe  summons,  an 
Issue  must  be  joined  before  an  adjonmment  is  had,  except  when  the  defend- 
ant neglects  or  refuses  to  plead."  Section  2959  provide  that  "at  the  time  of 
the  return  of  a  summons,  or  of  joinder  of  issue  without  process,  but  at  no 
otlier  time,  the  justice  may,  in  his  discretion,  and  upon  his  own  motion,  ad- 
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joum  the  trial  of  the  action  not  more  than  eight  days,  aniess  the  defendant 
has  been  arrested,  in  which  ease  no  such  adjournment  shall  be  made."  We 
think  thpse  two  sections  most  be  construeid  so  as  to  harmonize  with  each 
other,  and  hence  conclude  that,  when  both  parties  appear,  issue  must  be  Joined 
before  adjoarnment,  unless  tbejr  otherwise  agree,  or  the  defendant  refuses  or 
neglects  to  plead.  The  section  last  cited  Is  in  title  4,  under  the  caption 
"^oceedings  between  the  joinder  of  issue  and  the  trial;"  thus  indicating  no 
intention  to  make  an  exception  to  the  rule  prescribed  in  section  2984,  which 
is  in  the  preceding  title  of  the  same  chapter.  We  are  obliged  to  reverse  the 
judgment.  By  the  unauthorized  adjournment  the  justice  lost  jurisdiction. 
Ptek  T.  Andrew,  82  Barb.  44&  Judgment  reversed,  with  coets. 
All  concur. 

8TSA88ER  V.  StAAT& 
fSupreme  Cowt,  General  Term,  Third  Department    February  4, 1891.) 

1.  MuTtTAi.  Bbitbfit  iHsinuaca — Aocrvsd  Dues. 

By  the  conatltutlon  and  br-lawa  of  defendant's  lodge,  members'  dnea  aeoraed 
weekly,  and  a  forfeiture  by  the  member  of  all  lodge  beneflte  was  preaoribed  in  ease 
be  Btaoald  be  in  aneara  lor  daes  orer  the  aawnst  of  18  weeks.  The  dues  were  nni- 
formly  charged  Mid  ecdleoted quarterly.  The  deceased  member,  through  whom  plain- 
tur  claimed  a  funeral  benefit,  died  within  a  month  after  having  regnlarly  paid  his 
last  quarterly  dnes.  Beld,  that  the  phrase  "  accrued  "  weekly  did  not  mean  "  paya- 
ble "weekly;  tiiat  tbe  dues  were  payable  quarterly;  and  that  deoeaaed  was  aot  in 
arrears  at  the  time  of  bis  death. 

%.  8>ua— RI0HT  TO  BCB. 

The  coDBtitution.  by-laws,  mles,  and  regulations  of  the  defendant's  lodge  pro- 
vided that  a  resort  to  the  civil  courts  to  recoverr  benefits,  before  the  disputed  ques- 
ttoB  was  snbmitted  to  the  lodge  and  taken  on  appeal  in  regular  order  to  the  aovei^ 
elgn  grand  lodge,  should  render  any  right  or  claim  to  any  benefits  null  and  void. 
field,  that  this  rastriction  could  only  aSect  benefits  to  members  of  the  lodge,  and 
not  benefits  to  which  strangers  were  entitled  by  virtue  of  a  contract  made  in  their 
behalf  by  a  member  with  the  lodge. 

Appeal  from  Albany  county  court. 

Action  by  Solomon  Strasser  against  John  L.  Staats,  as  Noble  Grand  or 
President  of  Mount  Herman  Lodge  Ko.  S8, 1.  O.  O.  F.,  of  the  state  of  New 
YoA. 

The  plaintiff  is  the  assignee  of  the  next  of  kin  of  Moses  Strasser,  deceased. 
wbo  in  bis  life-time  was  for  many  years  a  member  of  defendant's  lodge, 
and  on  wliose  death  ttie  plaintiff,  as  the  assignee  of  the  deceased,  next  of  liin, 
claimed  a  funeral  beneOt.  The  defendant  is  an  unincorporated  asaociatlou  of 
more  than  seven  members.  This  association  is  a  secret  organization  of  Odd- 
Fallows,  known  as  "Mount  Herman  Lodge."  By  the  by-Liws  of  this  lodge, 
on  the  death  of  a  member  not  disqualified  his  next  of  kin  are  entitled  to  a  fu- 
neral benefit  of  950  from  the  lodge.  Moses  Strasser,  deceased,  had  been  in  his 
life-time  for  many  years  a  member  of  this  lodge,  and  on  bis  death  the  funeral 
benefit  was  by  his  next  of  kin  assigned  to  the  plaintiff,  who  is  a  son  of  the 
deceased.  This  lodge  Is  sulwrdinate  to  the  grand  lodge  of  the  state,  from 
which  it  derives  its  constitution;  and,  subject  to  the  provisions  of  the  consti- 
tution, enacts  its  own  by-laws,  and,  among  the  powers  which  it  may  exercise, 
it  may,  within  certain  prescribed  limits,  tlx  the  :^mount  of  the  weekly  dues  of 
its  mt^mbers.  In  the  exercise  of  this  power  this  lodge  fixed  the  dues  of  its 
members  at  13  cents  per  week  by  one  of  the  provisions  of  its  by-laws.  The 
constitution  provides  that  "the  dues  of  a  member  of  the  lodge  accrue  weekly, 
4Uid  its  by-laws  must  express  the  amount  at  a  given  rate  per  week."  The  by- 
laws also  provide  that  "no  brother  who  is  in  arrears  for  dues,  fines,  or  assess- 
ments of  any  kind  over  the  amount  of  thirteen  weeks  *  w  *  shall  be  en- 
titled to  receive  the  benefits  of  this  lodge  until  after  the  expiration  of  six  weeks 
from  the  time  of  payment  of  such  arrearage. "  The  evidence  shows  that  all  dues 
of  meml)er8  were  charged  and  collected  quarterly.  The  book  of  the  lodge  shows 
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that  the  dues  of  deceased  were  charged  on  the  1st  of  April,  July,  October, 
and  January  in  each  year,  and  the  dues  charged  July  1,  1888,  were  paid  and 
credited  on  the  records  of  the  lodge  July  13, 1888.  The  deceased  died  August 
4,  1888.  Defendant  appeals  from  a  judgment  of  the  county  court  affirming 
a  judgment  of  the  city  court  of  Albany  in  favor  of  plaintiff. 

Argued  before  Leabned,  P.  J.,  and  Landon  and  Mayham,  JJ. 

/.  W.  Baker,  for  appellant.  Roiiendale  di  Heasberg,  {Albert  Hesaberg,  of 
counsel,)  tor  respondent. 

Mayham,  J.  This  controversy  must  turn  upon  the  construction  to  be  put 
upon  tlie  provisions  of  the  constitution  of  the  lodge,  which  provides  that  "ihe 
dues  of  members  of  the  lodge  accrue  weelily,"  when  read  in  connection  with 
that  provision  of  the  by-laws  which  prescribes  the  ground  of  forfeiture  of 
benefits,  and  which  is  as  follows:  "Ko  brother  who  is  in  arrears  for  dues, 
fines,  or  assessments  of  any  kind  over  the  amount  of  thirteen  weeks  *  *  * 
shall  be  entitled  to  receive  the  benefits  of  this  lodge  until  alter  the  expiration 
of  six  weeks  from  the  time  of  payment  of  such  arrearages."  It  is  quite 
apparent  from  the  uniform  action  of  the  lodge  in  not  exacting  weekly 
payments  of  dues  from  its  members  that  it  did  not  interpret  the  phrase 
"accrue  weekly"  as  equivalent  to  "payable  weekly,"  or  "due  weekly." 
Bouvier  defines  "accrue"  as  "to  grow  to;  to  be  added  to;  as,  the  interest  ac- 
crues on  the  principal."  Applying  this  definition  to  the  phrase  "dues  accrue 
weekly,"  and  it  would  not  signify  that  they  are  payable  weekly;  but,  rather, 
that  they  are  estimated  or  measured  weekly,  to  grow  or  to  be  added  to  each 
other  as  intorest  is  added  to  or  iucreases  the  amount  of  a  debt.  This  at  least 
should  be  its  signification  when  applied  to  members  who  for  years  have  been 
paying  quarterly  at  the  rate  of  13  cents  per  week,  rather  than  the  other  con- 
struction, which  might  result  in  a  penalty  or  forfeiture,  which  is  not  favored 
in  law.  If,  therefore  these  dues  were  payable  quarterly,  then  no  dues  could 
be  deemed  as  in  arrears  until  the  end  of  the  quarter.  The  quarter  ended  on 
the  1st  of  July,  1888,  and  from  that  time,  and  that  time  only,  would  dues  be 
deemed  to  be  in  arrears,  but  the  "dues  accruing  weekly"  thereafter  would  not 
be  in  arrears,  because  they  would  not  fall  due  until  the  first  of  the  succeed- 
ing October,  when  they,  under  the  definition  of  Bouvier,  and  the  usage  of  the 
order,  would  fall  due.  What  dues,  then,  were  in  arrears  on  and  after  the  Ist 
of  July,  1888y  Clearly  only  those  which  fell  due  on  that  day,  and  they  were 
paid  and  credited  on  the  13th  of  July,  1888,  nearly  a  month  before  the  death 
of  Moses  Strasser.  I(o  dues,  therefore,  at  the  time  of  the  payment  had  been 
in  arrears  for  13  weeks  at  the  time  of  the  payment  on  the  13th  of  July,  and 
consequently  no  forfeiture  could  attach,  and  the  next  of  kin  of  Moses  Strasser 
were,  under  the  by-laws  of  this  lodge,  entitled  to  the  funeral  benefits,  unless 
he  deprived  himself  of  that  right  by  bringing  his  action  in  the  civil  courts  be- 
fore exhausting  all  his  remedies  under  the  constitution  and  by-laws  of  the  or* 
der.  But  it  is  insisted  that  the  constitution,  by-laws,  rules,  and  regulations 
of  the  order  require  tliatall  disputed  questions  arising  in  it  must  first  be  sub- 
mitted to  the  lodge,  and  an  appeal  taken  from  its  determination  to  the  district 
grand  committee,  and  then  to  the  grand  lodge,  and,  unless  permission  be  re- 
fused by  that  body,  to  the  sovereign  grand  lodge,  and  that  a  resort  to  the  civil 
coui-t  until  all  these  remedies  are  invoked  and  exhausted,  shall  render  any 
rightor  claim  toanyof  the  benefits  provided  for  in  sections  4,  5,  and  6  null  and 
void.  It  is  quite  true  thatcontroversies  between  members  of  a  lodge  and  the 
lodge  itself  can  and  should  be  settled,  or  attempts  should  be  made  for  their  ad- 
justment, within  the  order,  where  provisions  are  made  for  such  settlement  by 
the  rules,  constitution,  or  by-laws  of  the  order.  Lafiyixd  v.  Deems,  81  N.  Y. 
514;  Poultny  v.  Bachman,  31  Hun,  49.  The  contract  or  compact  under  and  in 
virtue  of  which  members  can  make  claims  against  the  order  for  benefits  must 
be  the  constitution  and  by-laws.    To  these  members  are  deemed  to  have  as- 
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sented,  and,  so  long  as  they  are  fairly  and  impartially  executed,  that  a  court 
of  equity  would  not  be  authorized  to  intervene  to  correct  abuses,  the  parties 
must  and  ought  to  be  governed  by  the  letter  of  the  contract.  This  would 
clearly  be  so  where  a  member  of  the  order  was  seeiciDg  a  beoeflt  conferred  by 
the  constitution  or  by-iaws  of  tlie  lodge.  Poultny  v.  Bachman,  SI  Hun,  54. 
Does  the  same  rule  apply  when  the  claim  is  made  by  a  person  not  a  member 
of  the  order,  who  can  have  no  hearing  in  person  before  its  body,  or  access  to 
the  tribunals  provided  by  it  for  adjustment  of  questions  between  its  members? 
The  case  sliows  that  neither  the  plainttS  nor  any  of  the  next  of  kin  of  Moses 
Strasser  now  are,  or  ever  have  been,  members  of  this  order.  The  remedies 
which  the  lodge  and  its  superior  tribunals  have  provided  are,  by  the  constitution 
and  by-laws,  only  open  to  members  of  the  society.  The  plaintiff  is  not  such  a 
member,  and  does  not  derive  title  from  a  member,  and  cannot  appear  in  the 
tribunals  of  the  society  and  prosecute  his  claim,  except  by  favor.  His  right 
to  the  funeral  benefit  is  a  contract  right;  and,  since  he  has  no  right  to  resort 
to  the  tribunals  of  the  secret  organization,  he  has  not,  in  a  legal  sense,  failed 
to  exhaust  his  remedies.  The  contract  provides  that  the  funeral  benefit  "  shall 
he  paid  over  without  delay  to  the  deceased  brother's. nearest  of  kin."  When 
this  contract  matures  it  exists  between  the  lodge  and  non-members.  It  would 
not  be  a  reasonable  construction  of  a  contract  between  the  lodge  and  a  non- 
member  to  hold  that  the  non-member's  rights  under  it  are  subject  to  the  ad- 
judication of  his  adversary.  Its  rules  are  binding  upon  its  members,  for  tbey 
have  so  agreed;  but,  when  a  member  makes  a  contract  with  the  lodge  for  the 
benefit  of  third  parties,  tlie  contract  must  be  enforceable  according  to  its  terms, 
and  not  according  to  the  subsequent  adjudication  of  the  lodge  as  to  the  mean- 
ing of  Its  terms.  The  provision  of  the  constitution  that  benefits  "shall  be 
dependent  upon  and  recoverable  only  through  the  methods  provided  in  the 
constitution"  must  mean  that  benefits  to  members  shall  be  so  recoverable, 
not  benefits  to  which  strangers,  by  virtue  of  a  contract  made  in  their  behalf 
with  the  lodge,  are  entitled.  Plis  payment  was  due  without  delay.  The 
jadgment  sbonld  be  affirmed,  with  costs.     All  concur. 


MAXWEXL  v.  liOWTEEB  et  al, 

(Supreme  Court,  Oeneral  Term,  Third  Department.    Febradry  4,  ISU.) 

Husband  ahd  Wivb— Sebviobs  of  Hosband — Liabilitibs  ot  Wife. 

In  tbe  absence  of  an  express  agreement,  a  wife  is  not  required  to  requite  in  cash, 
for  the  benefit  of  her  husband's  creditors,  the  services  which  her  husband  has  vol- 
untarily rendered  her  in  aid  of  her  separate  boslness,  solely  upon  oonsideratlons 
springing  out  of  the  marriage  relation. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  S.  Maxwell  against  John  B.  Lowther  and  Sarah  E.  Lowther. 
The  plaintiff  recovered  a  judgment,  November  21,  1885,  against  John  U. 
Lowther  for  91,496.  Execution  issued  thereon  was  returned  unsatisfied. 
The  plaintiff  then  brought  this  action  against  John  R.  Lowther  and  Sarah 
£.,  his  wife,  under  section  1871,  Code  Civil  Froc,  to  compel  the  discovery  of 
money  due  from  Mrs.  Lowther  to  her  husband,  and  the  application  thereof  to 
the  satisfaction  of  said  judgment.  The  referee  before  whom  the  action  was 
tried  found  that  from  January,  1884,  to  July,  1886,  Mrs.  Lowther  and  James 
£.  Founer,  as  partners,  carried  on  the  business  of  building  in  the  city  of  New 
York,  and  that  Mr.  Lowther,  the  judgment  debtor,  during  all  that  time  ren- 
dered services  for  his  wife  in  the  care  and  management  of  the  partnership 
business,  which,  assuming  there  had  been  any  express  obligation  on  the  part 
of  Mrs.  Lowther  to  pay  for  them,  were  reasonably  worth  81,500;  that  there 
was  no  such  contract, — the  services  were  voluntarily  rendered  uniier  no  agree- 
ment whatever  for  compensation;  that  Mrs.  Lowther  during  that  time  de- 
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fni7«d  the  expenses  of  )ier  family,  Including  those  of  her  husband;  that  Uw 
partnership  business  was  not  proiitable,  andf  no  advantage  or  profit  accrued  to 
Mrs.  Lowther  npon  account  of  hpr  husband's  services.  The  referee  held  that 
the  wife  did  not  become  indebted  to  the  husband  upon  account  of  such  ser- 
vices, and  directed  judgment  for  the  defendant.  From  the  judgment  for  de- 
fendant  thereon  plaintilc  appeals. 

Argued  before  Learned,  P.  J.,  and  Lamdon  and  JliATHAM,  JJ. 

Maxtoell  Brothers,  {E,  J.  Maxtodl,  of  counsel,)  for  appellant.  Sptnik  <ft 
Martin,  for  respondent. 

Landon.  J.  It  has  been  held  that  the  wife's  express  i^reement  to  pay  her 
basband  wages  for  his  services  in  aid  of  her  separate  business  could  be  en- 
forced, (Kingman  v.  Frank,  83  Hun,  471;)  but  that,  in  the  absence  of  an  ex- 
press agreement,  it  could  not  be,  {Lynn  v.  Smith,  35  Hun,  275.)  We  hare 
no  doubt  of  the  correctness  of  the  latter  decision.  Whatever  power  the  legis- 
lature may  have  conferred  upon  the  wife  to  make  contracts  with  her  husband, 
(see  Hendricks  v.  Isaacs,  117  N.  Y.  411,  22  K.  E.  Rep.  1029;  Suan  v.  Caffe, 
m.  Y.,  25  N.  £.  Bep.  488,)  it  has  not  required  her  to  requite  in  cash,  for  the 
benefit  of  her  husband's  creditors,  the  services  which  her  husband  has  vol- 
untarily rendered  her  in  aid  of  her  separate  estate  or  business,  solely  upon 
considerations  springing  out  of  the  marriage  relation.  Between  members  of 
the  same  family  the  law  will  not  imi^y  a  promise  to  pay  for  services  rendered. 
WUliams  v.  Hutchinson,  8  N.  Y.  312.    Judgment  affirmed,  with  costs. 

All  concur. 


Habvey  et  ai.  o.  Walker  et  al. 
(Svvreme  Court,  Oeneral  Term,  ThArd  Department.    Febraary  i,  1891.) 

1.  FUSADIKO — ANBWEB— QaNSBAL  DsmAi. 

Where  the  complaint  alleges  a  sale  of  goods  to  defendants,  as  partners,  a  denial. 
In  the  answer,  of  Information  sufficient  to  form  a  belief  as  to  each  aa&  eveir  allega- 
tion contained  in  plaintiff's  alleged  cause  of  action,  is  a  sufficient  denial  of  tbe  al- 
leged copartnership  of  defendants. 
8,  Etidencb— Declabations. 

Tbe  testimony  of  a  witness  that  one  of  the  defendants  told  him  the  other  defends 
ant  was  his  partner  is  tnadmissible  as  evidence  against  the  latter. 

Appeal  from  Rensselaer  county  court. 

Action  by  David  H.  Harvey  and  Charles  O.  Eddy  against  Edward  M. 
Walker  and  Charles  F.  Walker,  on  there  separate  causes  of  action,  for  goods 
sold  and  delivered  to  defendants.  These  causes  of  action  are  separately  set 
forth  in  three  separate  paragraphs,  numbered  first,  second,  and  third.  The 
first  paragraph  alleges  that  tlie  defendants  were  copartners,  etc.,  and  that  the 
plaintiffs  sold  and  delivered  goods  to  the  defendants  as  copartners,  etc.  The 
second  alleges  that  Hiram  T.  Whited  sold  and  delivered  to  defendants,  as  co- 
partners, certain  other  goods,  etc..  and  assigned  the  demand  to  plaintiffs. 
The  third  alleges  that  Truman  £.  Ingalls  sold  and  delivered  other  goode  to 
defendants,  as  copartners,  etc.,  and  assigned  the  demand  to  plitintiffs.  The 
defendants  answered  separately,  and  denied,  upon  information  and  belief, 
each  and  every  allocation  contained  in  the  pretended  first  cause  of  action  set 
forth  in  said  complaint,  and  in  like  form  separately  as  to  tlie  second  and  third 
causes  of  action.  Each  answer  was  verified  in  the  usnal  form.  After  the 
issue  was  joined,  plaintiffs'  counsel  asked  the  court  to  strike  out  the  answer 
of  l>oth  defendants,  and  treat  them  as  nullities,  upon  the  ground  that  the  an- 
swers were  not  in  the  lorm  permitted  by  the  Code,  since  thedefendants  could  not 
deny,  apon  information  and  belief,  matters  within  their  personal  knowledge, 
and  that  the  verification  of  such  an  answer  is  contrary  to  the  Code.  The 
justice  reserved  his  decision  upon  the  motion,  but  afterwards  treated  the 
answers  as  nullities,  and  upon  the  evidence  taken  npon  tbe  trial  rendered 
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JDdgmenl  for  the  plnintiffs.    From  th«  Judgment  of  the  connty  eoart,  afl^rm- 
ing  the  judgment  of  the  justice,  defendant  Edward  M.  Walker  appeals. 

Argued  befwe  IjEARNed,  F.  J.,  and  Laitdon  and  Matham,  JJ. 

H.  D.  Batiiff,  for  appellant.    /.  A.  Cipperlv,  for  respondents. 

Landon,  J.  A  denial  in  a  verified  answer  made  npom  infomation  and  be* 
lief  is  good.  Bmiutt  t,  Jittm^faetur^ng  Co.,  110  K.  Y.  150, 17  K.  E.  Rep. 
669.  Xbe  plaintlfls  insist  that  the  denial  went  to  the  allegatioDB  contained 
in  the  first  cause  of  action,  and  that  the  allegation  of  the  partnership  of  the 
defendants  was  not  any  allegation  requisite  to  the  cause  of  action,  and  there- 
fore is  not  covered  bj  the  denial.  The  answer  evidently  goes  to  the  allega- 
tious  of  the  paragraplw  of  the  complaint  as  numbered,  and  thus  covers  the  al- 
legation of  partnership.  Besides,  the  allegation  of  each  pamgrapb  of  tlie  com- 
plaint is  that  the  goods  were  sold  to  the  defendants  as  partners,  and  thus  a 
partnersidp  in  their  purchase,  if  not  general,  was  an  essential  part  of  plain- 
tiffs' case.  The  court  etiied,  therefore,  in  disregarding  the  answers,  and  that 
error  requires  a  reversal,  unless  the  plaintiffs  prove  their  case  by  evidence 
admissit^  notwithstanding  the  objections  thereto  Interposed  by  the  defend- 
ants. 

The  main  question  of  fact  seems  to  have  been  whethOT  the  appellant  Ed- 
ward M.  Walker  was  a  partner  of  bis  co-defendant.  Charles  O.  Eddy  testified 
that  be  sold  the  goods  to  C.  F.  Walker,  and  that  C.  F.  Walker,  prior  to  the 
sale,  told  him  that  Edn-ard  M.  Walker  was  his  partner.  This  was  objected  to 
as  inadmissible,  and  hearsay  as  against  Edward  M.  Walker.  It  clearly  was 
so,  and  it  was  error  to  overrule  the  objection  and  receive  the  testimony. 
There  was  abundant  evidence  that  C.  F.  Walker  used  the  name  of  C.  F. 
Walker  A  Ca,  and  represented  that  Edward  M.  Walker  was  bis  partner. 
This  evidence  was  received,  notwithstanding  appellant's  objections.  It  was 
not  admissible.  There  Is  slight,  if  any,  evidence  competent  against  Edward 
II.  Walker  showing  that  be  was  such  partner.  Tlie  judgment  against  iiim 
should  be  reversed,  with  coets.    All  concur. 


Klook  c.  Bbenkak  et  aL 
ISuprtme  Court,  Qeneral  Term,  Third  Department    Febmary  i,  1891.) 

L  PiaAsnro— Akswbr— Bnx  of  Fahtioui.abb. 

The  answer  in  an  action  contained  general  allegations  of  various  payments,  with- 
out specifyine  the  amounts  or  dates  thereof.  Held,  a  proper  case  for  a  bill  of  par- 
ttcnlars  on  •  demand  by  plaintiff,  under  Code  Civil  Proo.  N.  Y.  J  531,  providing  for 
the  ddlverj,  on  a  written  demand  therefor,  of  a  copy  of  an  aoconnt  alleged  in  a 
pleading,  without  setting  forth  the  items,  and  that  the  court  may,  in  any  case,  di- 
rect the  delivery  of  a  bill  of  particulars  of  the  claim  of  either  party. 

Sl  SiXB— Dblat. 

The  demand  fOr  s  Mil  of  partieulars  of  a  defense  was  not  made  antU  nine  months 
after  the  service  of  the  amended  answer,  and  after  the  caaa  had  been  on  the  calendar 
daring  tlu-ee  circuits,  but  no  evidence  appeared  of  any  vezatloos  delay.  Held,  that 
the  demand  should  not  be  set  aside  on  the  ground  of  laches. 

Appeal  from  special  terra,  Saratoga  county. 

Action  by  Julia  A.  Elock  against  Fannie  Brennan  and  John  H.  Brennan, 
executors  of  George  B.  Bixby,  deceased.  Plaintiff  appeals  from  an  order  set- 
Uog  aside  plaintiff's  demand  for  a  bill  of  particulars  "of  the  accounts,  de- 
fenses, demands,  set-offs,  counter-clnims,  and  payments,  stated  and  set  forth 
in  the  defendants'  answer  as  follows:"  (1)  "The  items,  amounts,  and  dates 
of  any  and  all  payments  alleged  to  have  been  made  by  Electa  Bixby  to  plain* 
tiff  in  folio4  in  defendants'  answer."  (2)  "The  items,  amounts,  and  dates  of 
any  and  all  payments  alleged  to  tiave  been  made  by  George  Bixby  and  Electa 
Bixby  in  folio  5  of  defendants' answer."  (3)  "The  items,  amounts,  and  dates 
of  any  and  all  payments  alleged  to  have  been  made  by  George  Bixby  to  plain- 
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tiff,  tor  care  and  board  of  Electa  Bixby,  in  folios  5  and  61n  defendants' answer." 
This  action  is  brought  to  recover  for  board,  care,  and  attetidiince  by  the  plain* 
tiff  of  Electa  Bixby,  for  whose  support,  maintenance,  and  care  it  is  alleged 
the  defendants'  intestate  was  Huble.  The  cause  was  at  issue  upon  complaint 
and  answer,  on  the  20th  of  January,  1880,  and  was  on  the  calendar  after  is- 
sue at  three  circuits,  on  notice  by  both  parties,  but  was  on  each  occasion  post- 
poned by  order  or  stipulation,  and  was  finally,  by  consent  of  the  parties  and 
permission  of  the  court,  set  down  for  trial  for  the  6th  of  I^ovember,  1890. 
On  the  2l8t  of  October,  1890,  one  day  after  the  cause  was  set  down  for  trial, 
the  plaintiff  served  the  demand  for  a  bill  of  particulars,  which  was  set  aside 
by  an  order  of  the  special  term,  from  which  order  this  appeal  is  taken. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Mayham,  JJ. 

Jesse  Stiles,  for  appellant.    J,  W^  Houghton,  for  respondents. 

Maybam,  J.  The  Code  of  Civil  Procedure  relieves  a  party  in  the  first  in- 
stance in  a  pleading  from  setting  forth  the  items  of  an  account  therein  al- 
leged. Code,  §  531.  But  the  same  section  provides,  upon  a  written  demand, 
for  a  delivery  of  the  copy  of  the  account,  and  conclndes  with  this  general  pro- 
vision: "The  court  may  in  any  case  direct  a  bill  of  particulai'S  of  the  claim  of 
either  party  to  be  delivered  to  the  adverse  party."  The  aiBdavitof  the  plain- 
tiff discloses  her  entire  ignorance  of  the  alleged  payments  in  the  defendants' 
answer  alleged,  and  shows  that  she  will  not  be  able  to  prepare  to  meet  the 
same  on  the  trial  unless  furnished  with  a  statement  of  the  sums,  items,  dates, 
and  amounts  constituting  the  alleged  payment  and  satisfaction  set  up  in  the 
answer.  If  payments  have  been  made,  in  settlement  and  satisfaction  of  plain- 
tiff's claim,  they  must  have  been  made  at  times  and  in  amounts  capable  of 
statements  with  approximate  accuracy.  The  object  of  a  bill  of  particulars  is 
to  enable  a  party  to  know  with  reasonable  certainty  the  nature,  character,  and 
extent  of  the  claim  made  by  his  adversary,  and  substantially  the  time  when 
it  accrued,  so  as  to  enable  an  Intelligent  person  preparation  for  the  trial  of  the 
same.  In  Matthews  v.  Hubbard,  47  N.  Y  428,  Rafallo,  J.,  in  discussing 
this  question,  says:  "The  office  of  a  bill  of  particulars  is  to  apprise  the  de- 
fendant [party]  of  the  items  which  he  intends  to  prove  upun  the  trial." 
Clearly,  t^e  defendants  could  not  on  the  trial  establish  their  defense  of  pay- 
ment by  proof  as  general  as  the  allegation  in  the  answer.  They  would  be  re- 
quired to  establish  payment  by  proof  of  particular  amounts,  aggregating  an 
amount  equal  to  the  amount  of  indebtedness  established  by  the  plaintiff,  and 
it  would  seem  to  be  no  hardship  to  apprise  the  plaintiff  of  the  same  by  a  bill 
of  particulars.  In  Witkomski  v.  Paramore,  93  N.  Y.  467,  the  plaintiff  in  hia 
complaint  claimed  to  recover  for  moneys  collected  by  the  defendant  for  him, 
which  he  failed  to  pay  over.  The  answer  set  up,  in  a  general  way,  set-off 
against  plaintiff's  assignor  for  moneys  loaned  and  advanced  and  laid  out 
by  the  defendant,  at  the  request  and  for  the  benefit  of  plaintiff's  assignor,  and 
the  court  says:  "This  was  a  proper  case  for  requiring  the  defendant  to  fur- 
nish particulars  of  his  claim.  *  «  *  To  meet  this  defense,  the  plaintiff 
was  entitled  to  be  informed  of  the  particulars  of  the  alleged  loan,  and  ad- 
vances in  consideration  of  which,  as  alleged,  the  transfer  was  made.  The 
order  for  particulars  required  the  defendants  to  state  the  times  or  time  and 
the  amounts  of  the  several  advances,  whether  made  by  check  or  otherwise, 
and  wliether  made  to  Lichtenbur  in  person,  and,  if  not,  to  whom,  and  by 
what  member  of  defendant's  firm. "  And  the  court  held  that  such  particulars 
did  not  call  for  any  disclosure  beyond  what  may  fairly  be  required  to  en- 
able the  plaintiff  to  prepare  to  meet  the  defense.  In  Berkley  v.  Ratltwid 
Co.,  27  Hun,  516,  it  was  held  in  this  department  that  section  531  of  the  Code 
of  Civil  Procedure  does  not  limit  the  right  to  demand  a  bill  of  particulars  to 
a  cause  of  action  upon  an  account  sUxted,  and  that  the  word  "account,"  as 
used  in  that  section,  applies  to  almost  every  claim  or  contract  which  consists 
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ot  several  Itema,  and  the  ooort,  in  pronouncing  Its  unanimons  decision,  nses 
tliis  language:  "The  complaint  alleges  the  delivery  of  wood  from  time  to 
time,  and  payments  by  the  defendant  on  account  thereof,  from  time  to  time. 
The  defendant  demands  the  items  of  the  account.  We  see  no  reason  for  limit- 
ing the  right  to  make  such  demand  to  the  case  of  an  accou  nt  stated.  «  *  * 
In  ordinary  language,  the  word  '  account '  is  applied  to  almost  every  claim  on 
contract  which  consists  of  several  items,  and  there  is  no  necessity  for  giving 
any  limited  meaning  to  the  word  as  it  is  used  in  section  531  of  the  Code  of 
Civil  Procedure.  No  harm  can  arise  to  the  plaintiff.  He  need  only  serve  a 
copy  of  those  accounts  as  he  deems  sufficient.  *  *  *  It  was  very  unnec- 
essary fur  the  plaintiff  to  make  a  motion  to  set  aside  the  deroaml,  and  we  are 
not  willing  to  say  that  such  a  motion  can  ever  be  propter.  If  the  plaintiff  is 
without  the  means  of  giving  particulars,  he  can  malce  that  as  an  excuse,  when 
a  motion  should  be  made  for  a  further  account,  after  he  should  have  made 
and  serveci  the  best  in  his  power."  On  these  reasons,  the  order  setting  iiside 
the  demand  for  a  bill  of  particulars  was  reversed.  It  is  true  that  in  that  case 
the  motion  wa^  made  by  plaintiff  to  set  aside  the  defendant's  demand.  But 
there  can  be  no  difference  in  principle,  as  soction  581  of  tlie  Code  of  Civil 
Procedure  allows  eitlier  party  to  mal^e  the  demand  for  a  bill  of  particulars. 
We  are  therefore  of  the  o|)inion  that  this  was  a  proper  case  for  furnishing  a 
bill  of  particulars  upon  a  demand,  and,  unless  the  plaintiff  lias  lost  her  right 
to  the  same  by  laches,  the  order  setting  aside  the  demand  should  be  reversed. 
But  it  is  insisted  that  the  plaintiff  had  forfeited  her  right  to  a  bill  of  par- 
ticulars by  her  delay  in  making  the  demand,  and  reliance  is  made,  in  support 
of  that  position,  upon  Masti-mon  v.  Mayor,  etc.,  4  Civil  Proc.  B.  317;  Van- 
derzee  v.  Halltnbtck,  14  N.  Y.  St.  Eep.  449;  iind  Carrillo  v.  Carrillo,  6  N. 
Y.  tiupp.  305.  In  the  first  of  these  cases  a  motion  was  made  for  a  bill  of  par- 
ticulars after  the  cause  was  at  issue,  and  on  day  calendar  for  trial,  and  the 
proof  on  the  motion  shows  that  the  defendant  had  the  plaintiff's  deposition 
taken  before  issue  joined,  in  which  the  items  and  d.iteB  of  the  plaintiff's  claim 
fully  appeared,  and  the  court  denied  the  motion,  on  the  ground  that  the  in- 
formation was  not  necessary,  and  that  the  defendant,  having  waited  until  the 
eve  of  the  trial,  should  not  be  permitted  thus  to  embarrass  and  delay  the  plain- 
tiff. In  Vanderzee  v.  Uallenbeck,  14  N.  Y.  Si.  Rep.  447,  it  was  held  that  the 
order  for  a  bill  of  particulars  rested  in  the  discretion  of  the  court,  which, 
liowever,  was  subject  to  review  on  appeal,  aud  the  delay  in  moving  for  a  bill 
of  particulars  Is  a  proper  subject  for  consideration,  in  the  exercise  of  that  dis- 
cretion. In  Carrillo  v.  Carrillo,  6  N.  Y.  Supp.  305,  the  court  says  that  "or- 
dinarily, where  a  motion  is  sustained  by  the  affidavit  of  the  party  stating  his 
inability  to  meet  the  charges  wittiout  more  particular  description  or  statement 
of  facts  attending  it,  a  bill  of  particulars  will  be  ordered."  In  this  case  the 
motion  was  denied,  on  the  ground  that  the  affidavit  was  not  made  by  the 
party  but  by  his  attorney,  and  did  not  show  that  the  defendant  was  ignorant 
of  the  nature  of  the  charges,  and  tliat;,  as  issues  were  to  be  found  by  the  court, 
care  would  be  taken  to  so  frame  them  as  to  fully  apprise  the  defendant  of  the 
particulars,  and  afford  him  a  complete  opportunity  to  meet  them  by  proof. 
The  motion  in  this  case  was  not  denied  on  the  ground  of  laches  in  moving. 
The  interval  between  the  service  of  the  amended  answer  and  the  demand  in 
this  case  is  from  January  to  October,  and  longer  than  would  seem  to  be  nec- 
essary; but  as  the  affidavit  in  support  of  the  demand  and  bill  of  particulars 
seems  sufficient,  and  there  is  no  evidence  of  any  vexatious  delay,  we  think  the 
demand  should  stand,  and  the  order  settini;  it  aside  should  be  reversed.  Order 
reversed,  and  motion  denied,  with  910  costs  of  this  appeal  and  printing  dis- 
buisementa.    All  concur. 
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Fox  e.  YnjCiAaK  or  Lansinqbubob. 

(Supreme  Court,  (?en«ral  Term,  TMrd  Department    Febrnair  4, 18B1.) 

1.  MimioiPAi,  Ck>KFoiL^TioBg — Cakb  of  Btbeits. 

Tbe  trial  judge,  baviDg  instructed  the  jury  that  it  was  the  absolute  duty  of  de- 
fendant to  keep  its  streets  in  a  reasonably  safe  conditioa  for  travel,  in  reaponae  to 
defendant's  request  further  charged  thatdefendant  was  not  required  to  keep  the 
•treetain  an  aosolately  aaf e  oondUion,  but  must  use  proper  oare  and  vljrilance  to 
keep  tbe  streets  in  a  reasonably  safe  condition  for  travel.  Held,  that  the  first  io- 
struction,  talcen  in  connection  with  the  further  charge,  was  not  an  erroneous  stst»- 
ment  of  the  law,  and  presented  the  questioa  fairly  to  tbe  jury.  Laxdon,  J.,  di*- 
senting. 

%,  SAmt— NoTici  or  Dzracn. 

Evidence  showlDR  the  length  of  tine  certain  obstructions  had  been  upon  the  Bld»- 
walk  of  the  defendant  is  admissible  as  presenting  a  proper  question  for  the  jury 
upon  the  point  of  negligence  of  defendant. 

Appeal  from  Rensselaer  county  court. 

Action  by  Janes  A.  Fox  against  tbe  village  of  Ijansingburgh  for  alleged 
negligence  of  tbe  defendant  in  allowing  a  pile  of  flag-stone  to  to  placed  upon 
the  sidewalk,  over  which  the  plaintiff,  while  passing  along  tbe  walk  in  a  dark 
night,  fell  and  was  injured.  The  proof  disclosed  that  at  the  time  of  tbe  in- 
jury there  was  upon  the  sidewalk  of  one  of  the  streets  of  the  defendanta  pil» 
of  flag-stone,  piled  one  upon  another,  to  the  hoight  of  about  10  to  12  inches  at 
a  point  where  the  walk  was  about  13  feet  wide;  the  stone  extending  from 
the  curb  of  the  street  to  within  8  feet  7  inches  of  the  stoop  of  a  house  at  that 
point.  On  a  dark  night,  at  10  o'clock  in  the  evening,  tbe  plaintiff,  a  young 
man  of  about  20  years  of  age,  in  company  with  three  other  young  men,  were 
passing  along  that  street,  and  when  a  short  distance  from  where  these  stones 
were  piled,  started  to  run  a  race  to  a  point  beyond  where  the  stones  lay,  and 
in  running  the  plaintiff  came  in  contact  with  the  pile  of  dagging-etone  and 
broke  his  leg.  The  proof  does  not  disclose  by  whom  tbe  stones  were  placed 
in  that  position,  nor  is  there  any  proof  of  actual  knowledgeon  the  part  of  the 
trustees  or  oflScers  of  the  village  that  tbe  walk  was  thus  obstructed;  but  the 
evidence  shows  that  they  had  been  there  for  about  one  week  before  the  injury. 
Tbe  jury  rendered  a  verdict  for  tbe  plaintiff  for  82,000,  u()on  which  judgment 
was  entered,  from  which  the  defendant  appeals,  and  the  principal  or  only 
ground  urged  on  this  appeal  as  ground  for  reversal  is  alleged  misdirection  of 
the  judge  in  his  charge  to  the  jury. 

Argued  before  Leabnkd,  P.  J.,  and  Landon  and  Mathau,  JJ. 

Comttock  it  Hyatt,  {A.  O.  Oomstock,  of  counsel.)  for  appellant.  Merrttt 
(ft  Ryan,  (H,  A.  Merritt,  of  counsel,)  for  respondent. 

Mathah,  J.  The  learned  counsel  for  the  appellant  insists  that  it  was  er- 
ror for  the  court  to  charge  the  jury  in  the  following  language:  "Now  I  charge 
you,  gentlemen,  as  a  matter  of  law,  that  it  is  tbe  absolute  duty  of  the  village 
of  Lansingburgh  to  keep  its  streets  in  a  reasonably  safe  condition  for  traveU 
and  that  is  an  absolute  duty  which  they  owe  to  all  travelers;  and,  when  that 
duty  is  not  discharged,  and  in  consequence  thereof,  a  traveler  is  injured  with- 
out any  fault  on  his  part,  they  incur  a  liability."  "That  the  village  of  Lans- 
ingburgh is  under  no  obligation  to  provide  for  everything  that  may  happen 
on  their  streets,  but  only  for  such  use  of  them  as  is  ordinary,  or  as  may  be 
reasonably  expected.  '■'  While  this  language  is  quite  as  strong  as  the  rule  upon 
this  subject  under  the  authorities  will  justify,  we  do  not  think,  when  taken  is 
connection  with  the  balance  of  the  ctuii-ge,  that  it  was  an  erroneous  statement 
of  tbe  law.  It  is  doubtless  the  duty  of  a  municipality  to  keep  ita  streets  in 
a  reasonably  safe  condition  for  the  public  travel,  and  this,  we  think,  is  the 
fair  construction  of  what  was  said  by  tbe  learned  judge.  In  Hunt  v.  Mayor, 
etc.,  16  N.  £.  Bep.  320,  relied  upon  by  the  counsel  for  tbe  appellant,  ANSBKWSr 
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J.,  uses  this  language:  "Where  an  injury  happens  from  the  defect  of  a  road- 
way Itself,  or  from  a  dangerous  condition  of  the  street,  created  by  the  act  or 
eonsent  of  the  municipality,  negligence,  as  in  the  cases  mentioned,  is  the 
groand  of  liability."  He  also  says  that  "the  mere  existence  of  a  defect,  from 
which  the  traveler  suttains  injur;,  dues  not,  independently  of  negligence,  es- 
tablish a  culpable  breach  of  duty  on  the  part  of  the  municipality;"  and  he 
proceeds  to  discuss  the  difference  in  the  kind  of  proof  in  a  case  where  the  de- 
fect exists  by  the  act  of  a  municipality  or  to  its  actual  knowledge,  or  where 
it  exists  by  the  act  of  a  thii-d  person,  and  he  adds:  "It  is  at  all  times  to  exer- 
cise due  care  that  the  streets  are  safe,  and  free  from  dangerons  defects,  and 
that  they  shall  not  become  unsafe. "  We  think  the  rule  laid  down  by  the  trial 
judge  is  substantially  like  that  above  quoted,  when  we  read  the  portion  to 
whioh  exeeption  is  taken  in  connection  with  other  expressions  of  the  judge 
in  his  charge,  such  as:  "The  village  of  Lansingburgh  is  under  no  obligation  to 
iwovide  for  everything  that  may  happen  on  the  streets.  I  charge  you  that 
municipal  authorities  are  not  insuranoers."  But  if  the  language  used  by  the 
judge  to  which  we  have  referred  went  too  far,  it  was  corrected  in  his  response 
to  ttie  defendant's  request  to  charge,  and  the  true  rule  was  then  enunciated. 
The  defendant  requested  the  judge  to  charge  "that  the  defendant  is  not  in  law 
required  to  keep  and  maintain  the  walks  of  the  village  in  an  absolutely  safe 
condition."  To  this  the  court  responded :  "I  so  charge,  with  this  quallflca- 
tion:  I  charge  that  the  viUage  of  Lansingburgh  most  use  proper  caie  and 
vigilance  to  keep  the  streets  and  highways  in  a  reasonably  safe  condition  for 
travel.  That  is  an  absolute  duty  they  owe  to  travelers."  Taking  the  whole 
charge,  we  think  it  presented  the  question  in  the  case  fairly  to  the  jury,  so  as 
not  to  mislead  them;  and  that  the  points  to  which  exceptions  are  tiiken  are 
fairly  presented,  and  covered  by  the  charge  when  taken  as  a  whole.  The  ques- 
tion of  contributory  n^llgence  by  the  plaintiff  was  one  for  the  jury,  under 
tlie  circumstances  of  this  case,  and  was  properly  submitted  to  them.  The  evi- 
dence shows  how  long  this  obstruction  bad  been  upon  the  sidewalk,  and  pre- 
sented a  proper  question  for  the  jury  upon  the  point  of  the  negligence  of  the 
defendant,  as  was  said  by  the  court  in  Kum  v.  City  of  Troy,  10  N.  £.  Rep. 
442:  "This  lapse  of  time,  together  with  the  fact  that  Federal  street  was  a 
busy  and  frequented  part  of  the  city,  made  it,  we  think,  under  the  authorities 
a  question  for  the  jury  whether  the  authorities  charged  with  the  care  of  the 
public  streets  ought  to  have  known  of  the  obstruction,  and  to  have  caused  its 
removal  before  the  accident."  The  denial  of  the  defendant's  motion  for  non- 
suit was  not  error,  and  the  judgment  must  be  alBruied.  Judgment  affirmed, 
with  costs. 

Leabned,  p.  J.,  eoncun. 

Lahdon,  J.,  {dUtenting.)  I  think  the  Jnry  might  well  bare  understood 
that  it  was  absolutely  the  duty  of  the  village  to  keep  its  streets  In  a  reason- 
ably safe  condition  for  travel,  and  not  simply  that  it  was  the  absolute  duty 
of  the  village  to  use  care  to  keep  them  so,  and  I  therefore  dissent. 


HSMUBMB  e.  2(£LB0N. 

(Supreme  OmtxU  Oeneral  Term,  Fourth  DepnrtmenU    February,  1891.) 

BUUIDHt— EviDBNOa— DiKECTION  OF  VeRDIOT. 

In  an  action  for  slander,  wbich  consisted  ia  sending  the  oonmiimloatlon  com- 

Elaiaad  of  to  certain  persons,  the  only  evidence  to  connect  defendant  with  tbe  send- 
ig  of  snail  oomntunication  was  plaintiff's  opinion  t^t  tbe  envelope  and  circular 
eoatalning  it  were  directed  ia  defendant's  handwriting.  Defendant  denied  tbat  be 
had  anytbine  to  do  with  them,  and  severai  witnesses  testified  that  the  writing  1 
not  Us,    Hoi,  that  it  was  not  error  to  direct  a  verdict  for  defendant. 
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Appeal  from  circuit  court,  Oneida  coanty. 

Action  by  Emily  Hemmens,  formerly  Emily  Halstead,  against  Edward  B. 
Nelson.  The  action  waa  commenced  in  May,  1878,  and  has  been  tried  at  the 
circuit  Ave  times,  and  has  been  before  this  court  on  three  former  occasions. 
See  24  Hun,  895;  36  Hun,  149;  13  N.  Y.  St.  Bep.  211.  At  the  trial  next 
preceding  the  one  now  here  for  review  a  verdict  was  rendered  for  the  plain- 
tiff of  $500,  wliich  verdict  was,  by  the  trial  justice,  set  aside,  and  an  opinion 
delivered,  which  is  reported  in  1  N.  Y.  Supp.  280.  At  the  trial  in  March, 
1889,  at  the  close  of  the  evidence,  the  circuit  judge  directed  a  verdict  for  the 
defendant,  and  to  review  that  decision  this  appeal  is  brought.  The  action 
was  for  slander.    Plaintiff  appeals. 

Argued  before  Haudin,  F  J.,  and  Martin  and  Merwin,  JJ. 

Scripture  &  Backus,  for  appellant.    John  D.  Keman,  for  rrapondent. 

Hardin,  P.  .T.  Upon  the  first  appeal  (24  Hun,  398)  Smith,  J.,  in  speak- 
ing for  this  court,  said:  "The  case  falls  within  the  rule  that  a  communica- 
tion, made  bona  fide,  and  without  malice,  upon  any  subject-mutter  in  refer- 
ence to  which  the  party  communicating  has  a  duty,  is  privileged  if  made  to  a 
party  having  a  corresponding  duty,  although  it  contain  criminatory  matter 
which,  without  this  privilege,  would  be  slanderous  and  HCtionabie.  Thorn  T. 
Blanchard,  6  Johns.  508;  Howard  v.  Thompson,  21  Wend.  319;  Cook  v. 
Hill,  3  Sandf.  341;  Harrison  v.  Bmh,  32  Eng.  Law  &  Eq.  173."  When  the 
case  was  before  us  on  the  second  appeal,  (86  Hun,  150,)  Follett,  J.,  in 
speaking  for  the  court,  said:  "When  the  facts  and  circumstances  on  which 
an  accusation  is  made  are  undisputed,  the  question  of  probable  cause  is  a 
question  of  law  for  the  court.  The  plaintiff's  theory  was  that  defendant  sent 
or  procured  the  communication  to  be  sent  for  the  purpose  of  accusing  the 
plaintiff  and  procuring  her  discharge;  and,  unless  this  tlieory  wasestiiblished 
as  a  question  of  fact,  the  defendant  was  entitled  to  a  verdict.  Unless  the  de- 
fendant sent  or  procured  this  commimication  to  be  sent,  we  think  the  de- 
fendant had  probable  cause  for  the  accusation.  This  was  the  judgment  of 
the  executive  committee,  who  must  be  presumed  to  have  been  fair-minded 
men  of  intelligence,  desiring  to  discharge  their  duties  to  the  public  and  per- 
sons interested."  When  the  case  was  here  on  the  third  appeal,  (13  N.  Y.  St. 
Hep.  214.)  in  the  course  of  the  opinion  delivered  it  was  said:  "We  should 
have  been  better  satisfied  with  the  course  of  the  trial  if  the  learned  judge 
bad  said  to  the  jury,  aa  a  matter  of  law,  that  the  defendant  had  probable 
cause,  and  that  the  communication  was  privileged,  if  they  found  he  did  not 
send  or  cause  to  be  sent  the  matter,  even  though  they  found  that  the  plain- 
tiff did  not  send  or  cause  the  same  to  be  sent."  Since  that  decision  was 
made,  the  court  of  appeals,  in  Byam  v.  Collins,  111  N.  Y.  143, 19  N.  E.  Bep. 
75,  has  held,  viz.:  "Privileged  communications  are  exceptions  to  the  gen- 
eral rule  which  implies  malice  in  a  libelous  publication,  and  infers  some 
damage.  It  rests  with  the  party  claiming  the  privilege  to  show  that  the 
cause  is  brought  within  the  exception.  The  exception  covers  cases  where  a 
communication  is  made  bona  fide  upon  any  subject-matter  in  which  the  party 
making  it  has  an  interest,  or  in  reference  to  which  he  has  a  duty,  legal, 
moral,  or  social,  which  may  fairly  be  presumed  to  have  led  to  the  communi- 
cation when  made  to  a  person  having  a  corresponding  interest  or  duty." 
And  it  was  further  held  in  that  case  that  when  upon  the  trial  it  has  been 
held  as  a  matter  of  law  that  the  communication  was  privileged  "the  burden 
rests  upon  the  plaintiff  to  establish  that  it  was  maliciously  made."  And 
upon  the  fourth  trial  of  this  case  it  was  held  at  the  circuit  that  whether  the 
charge  was  maliciously  made  was  a  question  of  fact  to  be  determined  by  the 
jury  in  accordance  with  the  doctrine  laid  down  in  Byam  v.  Collins,  supra. 
After  the  jury  had  found  a  verdict  in  favor  of  the  plaintiff  for  $500,  a  motion 
for  a  new  trial  was  made,  and  the  learned  judge  who  presided  at  the  trial 
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granted  the  motion,  and  held  that  the  "  jurj  must  have  misconBtrned  the  0t1- 
dence.  or  failed  to  give  it  its  legitimate  effect  in  arriving  at  the  conclusion 
they  did;  and  that,  the  verdict  being  clearly  against  the  weight  of  evidence, 
it  is  the  duty  of  the  court  to  set  it  aside  and  grant  a  new  trial."  1  N.  Y. 
Rupp.  280.  Upon  the  trial  now  bruuglit  in  review  the  trial  judge  approved 
of  the  pinion  delivered  in  deciding  the  case  as  appears  reported  in  1  N.  Y. 
Supp.  280.  and  added  thereto  his  own  conviction  upon  the  evidence  produced 
"that  the  verdict  should  be  directed  for  the  defendant."  We  are  inclined, 
upon  a  full  consideration  of  the  evidence  now  in  the  appeal-book,  and  in  view 
of  the  previous  decisions  in  the  case,  to  say  tliat  the  communication  made  by 
the  defendant  to  the  executive  committee  was  privileged. 

2.  Upon  the  trial  the  plaintiff  stated  as  a  witness  an  opinion  based  upon 
her  knowledge  of  the  handwriting  of  the  defendant,  tending  to  the  conclusion 
that  the  envelope  and  circular  were  sent  by  the  defendant,  based  upon  the 
supposition  that  the  superscription  and  writing  were  in  the  handwriting  of 
the  defendant.  It  was  conceded  upon  the  trial  by  the  plaintiff  "that  none  of 
the  writing  now  on  the  paper  is  in  Mr.  Nelson's  handwriting."  Consider- 
able evidence  was  given  by  witnesses,  who  expressed  the  opinion  that  none 
of  the  writing  upon  the  envelope  or  circular  was  in  the  handwriting  of  the 
defendant;  besides,  bis  own  testimony  is  fully  and  forcibly  to  the  effect  that 
he  bad  nothing  to  do  with  the  origin  or  sending  of  the  envelope  or  circular 
contained  tlierein.  After  a  careful  review  of  tlie  evidence,  we  are  constrained 
to  say  that  no  error  was  committed  by  the  trial  judge  in  refusing  to  submit 
an  inquiry  to  the  jury  as  to  whetlier  or  no  the  communication  was  sent  by 
the  defendant.  It  mny  be  said  tliere  was  a  scintilla  of  evidence  to  establish 
sueh  a  proposition.  We  thinly  it  appropriate,  upon  this  aspect  of  the  case,  to 
apply  the  rule  laid  down  in  Dwiyht  v.  Insurance  Co.,  103  N.  Y.  343,  8  N.E. 
Rep.  654,  where  it  was  held,  viz.:  "If  the  proof  of  a  fact  is  so  preponderat- 
ing that  a  verdict  against  it  would  be  set  aside  by  the  court  as  contrary  to  the 
evidence,  it  is  the  duty  of  the  court  to  direct  a  verdict.  It  is  not  sufficient  to 
stuthorize  a  submission  of  the  fact  to  the  jury  that  there  is  a  'scintilla  of  evi- 
dence'— a  mere  surmise — to  the  contrary."  And,  also,  the  rule  as  stated  in 
the  language  of  Judge  Allen  in  Baulec  v.  Railroad  Co.,  59  N.  Y.  356,  that 
"it  is  not  enough  to  authorize  the  submission  of  a  question  aa  one  of  fact  to 
the  jury  that  there  is  'some  evidende.'  "  It  was  for  the  trial  judge  to  say, 
"not  whether  there  is  literally  no  evidence,  or  a  mere  scintilla,  but  whether 
there  is  any  that  ought  reasonably  to  satisfy  tlie  jury  that  the  fact  sought  to 
l>e  proved  is  established."  In  Improvement  Co.  v.  Munson,  14  Wall.  442, 
the  rule  is  stated  as  follows:  "That  in  every  case,  before  the  evidence  is  left 
to  the  jury,  there  is  a  preliminary  question  for  the  judge;  not  whether  there 
is  literally  no  evidence,  but  whether  there  is  any  upon  which  a  jury  can  prop- 
erly proceed  to  find  a  verdict  for  the  party  producing  it,  upon  whom  the  onus 
of  proof  rests."  We  think  the  views  expressed  by  Kennedy,  J.,  in  1  N.  Y. 
Supp.  280,  upon  the  questions  now  under  consideration,  are  quite  appropriate 
and  applicable.  We  are  therefore  of  the  opinion  that  the  verdict  ought  to 
stand.    Judgment  and  order  affirmed,  with  costs. 

Mbbwin,  J.,  concurs.    Mabtin,  J.,  not  voting. 


Hatwood  fl.  Nbw  York  Cent.  &  H.  B.  B.  Co. 
(Supreme  Court,  General  Term,  Third  Depa/rtment    February  4, 1891.) 

L  BAIUtOAS  COMPAXIBS — ACOISBKTB  AT  CROBSII'GS— GAIHS. 

Tbe  dnt>y  of  operating  the  gates  at  a  railroad  crossing  in  snob  a  manner  as  to  •(- 
ford  reasonable  protection  to  a  traveler  upon  the  highway,  who  is  reasonably  care- 
(nl  himseU,  rests  with  the  railroad  company;  and  when  the  gate  is  open,  and  tb» 
v.ISn.y.b.ho.I — 12 
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tintnier  pAssetf  tlirongti  upon  the  track  anfl  Is  Injtired,  tt  is  a  question  for  tbe  Jury 
'Wtaetber  allowing  tbe  gate  to  be  open,  eran  it  opened  by  a  atroager,  is  negligence 
on  tbe  part  ot  tbe  oompany. 

9.  SUkE— CONTRIBUTOKT  NHOUOBITOB. 

A  traveler  on  a  public  street,  after  passing  througb  suob  a  gate  at  a  railroad 
crossing,  was  struck  by  a  passing  train  and  killed.  It  appeared  that,  while  the 
gate  through  which  he  passed  was  open,  the  opposite  gate  was  closed,  the  gates  be- 
uiR  operated  by  the  same  gsteman,  bnt  by  different  cranks  or  levers;  and  that  tbe 
street  was  143  feet  wide.  Held  that,  on  the  queation  of  contributory  negligence 
of  deceased,  it  was  for  the  jury  to  determine  whether  he  might  not  prudently  nave 
regarded  tbe  fact  that  the  gate  was  open  as  an  assurance  that,  while  it  Was  in  that 
position,  no  train  wonld  pass  across  or  tipen  the  street;  and  whether  he  had  not 
reasonable  grounds  for  supposing  that  toe  opporits  gate  would  be  opened  whan 
reached  by  him. 
S.  Same. 

The  brakeman  on  the  rear  car  of  the  passing  train  saw  deceased  approaching, 
and  signaled  him  to  stop,  but  there  wero  intervening  box-cars,  aad  deceased  was 
seated  in  a  covered  wagon,  and  there  was  no  positive  evldeaoe  that  he  ooald  see  tbe 
brakeman  or  tmy  portion  of  the  train.  Held,  that  it  was  a  qjaastlon  for  the  jury 
whether  these  facts  established  contributory  negligence  on  the  i>art  ot  the  de- 
ceased. 
4.  Saj«e — Ratb  of  SyEBD — Restricttoss. 

The  ordinance  of  the  common  council  of  a  olty,  providing  tbat  tntlos  shall  not  be 
ran  across  any  of  tbe  streets  in  the  compact  part  of  the  city  at  a  greater  speed  than 
two  miles  per  hour,  nor  without  sending  a  person  in  advance  of  the  trains  to  give 
warning,  is  not  Inconsistent  with  Laws  N.  Y.  1889,  c.  242,  providing  that  in  cities  of 
less  than  80,000  inhabitjants  it  shall  not  be  lawful  for  the  common  council  to  re- 
strict tbe  rate  ot  speed  of  railroad  cars  to  less  than  90  miles  per  hear,  wlien  gates 
are  established,  and  persons  furnished  to  attend  the  same,  where  there  is  no  proof 
that  such  city  has  less  than  60,000  inhabitants. 

Appeal  from  circuit  conrt,  Schenectady  county. 

Action  by  John  W.  Haywood,  as  administrator  of  Arthur  M.  Haywood,  de- 
ceased, against  the  New  York  Central  &  Hudson  River  Railroad  Company. 
Tbe  action  was  prosecuted  for  alleged  negligence  of  the  defendant  in  the 
management  of  its  railroad,  by  reason  of  which  plaintiff  allegt-s  that  his  in- 
testate was  struck  by  defendant's  cars  while  crossing  the  defendant's  rail- 
road track  on  one  of  the  streets  in  the  city  of  Schenectady.  The  deceased  was 
a  son  of  the  plaintiff,  and  of  al)out  16  years  of  age,  and  at  the  time  of  hi» 
death  was  in  plaintiffs  employ  in  tbe  business  of  peddling  and  delivering 
milk  in  the  city  of  Sclienectudy  with  a  team  of  horses  att.tched  to  a  ooveied 
wagon,  open  at  the  front,  with  a  seat  located  about  the  middle  uf  the  box,  op- 
posite which  on  either  side  was  an  opening  in  the  cover  of  about  two  and  one- 
half  feet  in  width,  with  milk  cans  before  and  behind  tbeseat.  The  defendant's 
railroad  traick  crosses  Front  street  In  the  city  of  f^chenectady  at  about  right 
angles  with  the  street,  and  on  a  grade  with  the  S!ini:%  and  at  that  crossing  the 
street  has  six  tracks  crossing  the  street,  and  oectipying  a  space  on  the  street 
of  148  feet.  Tbe  street  at  tliat  point  is  45  feet  in  width,  and  on  either  side 
of  tbe  railroad  at  this  point  the  defendant  sometime  prior  to  the  accident  had 
mXint-ained  gates,  constructed  and  operated  in  the  usual  manner  of  such  gates, 
with  long  arms  of  wood  moving  yertically  on  axles  in  boxes  on  the  side  of  the 
street,  and  so  adjusted  that  a  gatsman  stationed  at  one  of  these  boxes  or  axles, 
with  the  use  of  a  crank  or  cranks,  without  shifting  his  position,  could  lower 
the  bars  on  either  side  of  the  railroad  track  to  a  horizontal  position,  and  thus 
span  the  entire  street  at  either  side  of  the  railroad,  or,  by  the  use  of  the  same 
cranks  or  lever,  elevate  the  bars  on  either  side  or  both  sides  of  the  railroad, 
and  thus  leave  the  street  unobstructed  for  the  public  travel.  The  gates  could 
also  be  raised  by  lifting  directly  upon  the  bars.  The  defendant,  through  Its 
gateman  and  its  flagman,  liad  control  of  these  gates  at  the  time  of  the  acci- 
dent, but  the  undisputed  evidence  is  that  the  gate  througb  which  the  plain- 
tiff's intestate  entered  upon  the  track  luid  been  raised  by  a  woman,  who  lifted 
tbe  bar,  and  passed  through  just  before  he  drove  through,  and  that  tbe  gates 
••  tbe  oppoaite  side  of  the  railroad  tracks  were  closed  when  be  dror*  i»>  ■■■' 
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were  not  opened  before  the  accident.  The  direction  of  the  railtoad  at  thai, 
point  is  north  and  south,  and  the  dect^nsed  approached  the  oroaaing  from  the 
cast  side,  going  in  a  westerly  direction.  About  18  feet  from  the  east  gate-, 
through  which  the  deceased  paaaed,  is  a  ttaok  div<«rgiDg:'frain.  the  line  of  the 
main  track,  and  leading  in  a  curved  line  to  the  fcaigfatrhouae.  From  this 
freight  track  to  track  (ksignated  as  "Track  :So.  4"  ia  adistanae  on  the  line 
of  the  street  of  53  feet.  Titere  are  5  ti'acks  at  this  point,  nearly  pacallei,  and 
distant  7  feet  from  each  other;  each  track  being  5^  feet  wide,  and.  de8ig>- 
nated  in  their  order,  froui  east  to  west,  as  ISioat  4.  3,  2, 1,  and  a. switch  track. 
On  Xo.  4.  which  was  the  most  easterly  of  tlie  main  tracks,  stood  a.  train  o£  12 
liigti  box-cars  extending  2  feet  north  of  the  south  building  line  o£  the  street. 
On  the  occasion  of  the  accident  the  deceased  waa  on  Front  street,  driving 
westerly  towards  the  crossing  on  a  trot.  As  he:  appcoached:  tlMi  east,  gate  it 
was  raised,  as  the  evidence  shows,  by  a  womaoi  who>was-  peaaing  along  the 
street.  The  west  gate  remained  closed.  As  the  deoeftsed»  with  his  team, 
passed  under  the  gate  upon  the  railroad  track,  a  train  of.  six.  box-cans  liacked 
from  the  south  over  track  No.  8t  colliding  with  ther  wagon  in  which  tiie  de- 
ceased was  passing,  and  he  was  killed.  There  wiaa  a  brakeman  on.  the  ear 
that  struck  deceased,  who  gave  alarm  by  swinging'  hia  hands  and  shouting, 
and  the  bell  of  the  engine  which  was  pusiiing  tlie  box-cacft  was- roing.  On 
reaching  track  3  deceased  turned  his  horses,  and  one  of  theni'  stumbled,  caus- 
ing slight  delay.  The  plaintiff  insists  that  the  defendant  wa»  guilty  of  neg- 
ligence in  allowing  the  gate  to  be  opened  so  tliat  the  deceased  could  drive 
upon  the  track  while  a  train  was  approaching,  and  also  thai:  the  train  waa- 
moving  at  a  rate  of  speed  that  waa  proliibited  by  a  city  ordlnanoak  and  also  in 
backing  a  train  across  the  street  without  its-  being  pf»oeeded  by  a>flagman; 
and  that  the  evidence  of  defendant's  negligence  was  sutUuient  to  luotify  the 
jury  in  finding  a  verdict  for  the  plaintiH;  and  tliat,  aa  the  gate- was  raised, 
the  deceased  had  a  right  to  assume  that  no  train  was  passing;  that  the  third 
track  was  hidden  from  view  at  the  point  wiiere  the  deeeuaed  passed  the  gate 
by  intervening  freight-cars;  that  he  could  not  see  the  appioaolung  train,  and 
was  therefore  guilty  of  no  contributory  negligenoei  On  the-pact  of  the  defend- 
ant it  is  insisted  that  the  gate  waa  raised,  throuj^h  which  the  deceased  passed, 
by  a  stranger,  for  whose  acts  the  defendant  is  not  responsible;,  that  the  oppOi. 
site  gate  being  closed  was  a  notice  to  the  deceased  that  the  track  was  not 
clear;  that  he  could  have  seen  the  approaching  train  if  ha  hud  looked;  that  he 
mast  tiave  seen  the  train  approaching  after  he  paaaed  the  gate,  and  in  time 
to  stop  his  team,  but  attempted  to  pass,  with  a  knowledge  of  the  i^pnoach  ot 
tlie  train,  with  tlie  hope  or  expectation  of  passing  before  the  trAin  reached 
him,  but  was  unexpectedly  delayed  by  the  stumbling  of  his  team;  and  tliat  hia 
acts  and  omissions  constituted  negligence  on  his  pai't^  which  contributed  to 
the  injury,  for  which  the  plaintiff  should  have  been  noaauited  on.  defendant's 
motion.  The  defendant  also  insisted  that  the  judge  eriied.  in  hia  charge  and 
in  his  rulings  in  the  admission  of  evidenoe.  The  jury  rendered  a  verdict  for 
the  plaintiff.  Defendant  appeals  from  the  judgment  for  plaJntiif  entered  on 
the  verdict,  and  from  an  order  denying  a  motion  for.  a  new  trial. 

Argued  before  Learned,  P.  J.,  and  Landom  and  Maybah,  JJ. 

8.  W.  Jackson,  for  appellant.  Hdward  &.  GutUr,  {Aloiita  P,  Sk»ng,at 
counsel,)  for  respondent. 

Mayham,  J.  We  think  the  evidence  In  thia  ease  fairly  potsented  a  guea- 
tion  of  fact  for  the  jury  as  to  whether  the  defendant  was  guilty  of  negligence 
in  the  management  of  the  gpate,  or  in  running,  the  train  whioii  produced  the 
injury  to  the  plaintiff's  intestate.  The  defendant  having  oonstructad  and 
maintained  gates  on  either  side  of  this  railroad  crossing  the  street,.and,  aa  the 
case  shows,  having  charge  of  such  gates,  the  public  have  a  right  to  rely  with 
.erne  degree  of  confidence  that  it  will  so  operate  the  same  &at  the  traveler 


Digitized  by 


Google 


180  KEW  YOEK  SDPPI^MENT,  Vol.  13.  [Sup.  Ct. 

upon  the  highway  will  be  e:ccluded  from  the  railroad  tracks  when  trains  are 
approaching  In  dangerous  proximity  to  the  street;  and  while  such  traveler 
may  not  rashly  or  presumptively  rely  upon  the  condition  of  the  gates,  but 
must,  to  avoid  the  imputation  of  contributory  negligence,  make  use  of  his 
judgment  and  senses  to  avoid  danger,  yet  when  he  finds  the  gate  open,  and 
drives  upon  the  track,  and  is  injured,  it  becomes  the  question  of  fact  for  the 
jury  to  determine  whether  the  railroad  company  was  guilty  of  negligence  in 
allowing  the  gate  to  be  opened  by  a  stranger,  and  the  traveler  upon  the  high- 
way thus  put  off  bis  guard,  or  invited  by  tlie  appearance  to  enter,  and  thus 
expose  himself  to  danger.  Xegligence  in  the  management  of  the  giites  may 
consist  as  well  in  allowing  a  stranger  to  open  them,  as  in  the  negligent  open- 
ing of  them  by  the  company's  agent;  and  I  think  it  is  for  the  jury  to  say 
whether,  upon  the  evidence  in  this  case,  the  defendant  negligently  permitted 
the  gates,  which  were  placed  there  as  a  warning  and  safeguard  to  the  public, 
to  be  opened  either  by  its  own  employe  or  a  stranger,  and  remain  open  so  as  to 
allow  a  traveler  to  pass  through.  The  duty  of  operating  the  gates  in  such  a 
manner  as  to  afford  reasonable  protection  to  a  traveler  upon  the  highway,  who 
is  reasonably  careful  himself,  rests  with  the  railroad  company;  and  when  the 
gate  is  open,  and  the  traveler  passes  through  upon  the  track,  and  is  injured,  it 
is  a  question  of  fact  for  the  jury  to  determine  whether  or  not  the  act  of  allow- 
ing the  gate  to  be  open — whether  opene<l  by  defendant  or  a  stranger — is  neg- 
ligence on  the  pai-t  of  the  company.  It  is  quite  true,  as  contended  by  the  ap- 
pellant, that  "unless  there  is  something  in  the  proof,  taken  as  a  wbule,  which, 
if  believed  by  the  jury,  would  establish  a  failure  on  the  defendant's  part  to 
perform  a  legal  duty,  or  to  use  reasonable  care  and  prudence  in  what  it  did, 
the  case  should  not  be  submitted  to  the  jury."  Heaney  v.  Railroad  Co.,  112 
N.  Y.  126,  19  K.  E.  Rep.  422.  But  I  think  it  cannot  be  held  as  a  matter  of 
law  that  permitting  the  gate  to  be  opened  even  by  a  stranger,  and  to  remain 
open  long  enough  for  a  traveler  upon  the  highway  to  pass  through,  is  not 
such  an  act  or  omission  by  the  company  as  to  justify  its  submission  to  the 
jury  upon  the  question  of  the  negligence  of  the  defendant.  In  Grtppen  v. 
Railroad  Co.,  40  N.  Y.  47,  the  court,  in  discussing  the  question  of  evidence 
of  negligence  to  be  submitted  to  the  jury,  says:  "Where .the  facts  are  them- 
selves in  dispute,  or  upon  the  proof  their  wisdom  or  eiSclency  is  doubtful,  the 
jury  must  decide  whether  negligence  was  proved."  The  gate  being  under 
the  charge,  superintendence,  and  management  of  the  defendant,  we  think  it 
was  for  the  jury  to  say  whether  leaving  it  open  in  the  manner  indicated  by 
the  witness  was  or  was  not  negligence.  It  is  quite  true,  as  contended  by  the 
appellant,  that  the  burden  is  upon  the  plaintiff,  in  this  class  of  cases,  to  estab- 
lish the  negligence  of  the  defendant,  which  either  directly  or  proximately 
caused  or  contributed  to  the  injury  complained  of,  and  that  the  charge  of  neg- 
ligence cannot  be  supported  by  mere  conjecture  or  surmise,  but  must  be  prove<' 
either  by  direct  evidence  or  by  facts  from  which  the  inference  of  negligeii  • 
can  be  legitimately  drawn,  {Dohbiru  v.  Brown,  119  N.  Y.  193,  23  N.  E.  U*-.  . 
537 ;)  and  that  this  class  of  actions  stands  upon  a  different  footing  from  that 
governing  actions  by  passengers  against  carriers  of  passengers  or  owners  of 
goods  against  common  carriers,  in  which  cases  a  contractile  relation  exists, 
which  is  deemed  broken  by  an  injury  or  loss  to  the  person,  or  owner  of  the 
goods  carried.  Nitro-Qlycerine  Case,  15  Wall.  536.  In  this  case,  as  we  have 
seen,  negligence  must  be  proved  by  the  plaintiff  by  evidence  of  negligent  acts 
or  omissions;  in  the  other,  proof  of  the  injury  usually  established  a  prima 
facie  case. 

But  the  appellant  insists  that  the  trial  judge  should  have  nonsuited  the 
plaintiff  on  the  motion  of  the  defendant,  on  the  ground  that  the  plaintiff's 
intestate  was  guilty  of  contributory  negligence  in  driving  upon  the  railroad 
track  while  the  opposite  gate  was  closed,  and  in  not  looking  to  the  right 
and  left,  as  he  was  required  to  do,  in  going  upon  sach  dangerous  ground 
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as  a  railroad  crossing;;  and  insists  ttiat  if  he  had  looked  he  could  have  seea 
the  approaching  train  in  time  to  have  avoided  the  collision.  Upon  this  ques- 
tion a&o  the  plaintiff  has  the  aflSrmative,  and  must  assume  the  burden  of 
proTing  to  the  satisfaction  of  the  jury,  by  evidence  tending  to  establish  that 
fact,  that  his  intestate  was  guilty  of  no  negligence  which  contributed  to  the 
injury;  and  the  rule  upon  this  subject  is  well  stated  in  Tolmatt  v.  Railroad 
Co.,  98  N.  Y.  202,  as  follows:  "The  burden  is  upon  the  plaintiff  of  showing 
affirmatively,  either  by  direct  evidence  or  by  the  drift  of  surrounding  circum- 
stances, that  the  deceased  was  himself  witliout  fault,  and  approached  the 
crossing  with  prudence  and  care,  and  with  senses  alert  to  the  possibility  of 
appruaching  danger.  He  must  look  and  listen,  and  is  excusable  for  the 
omission  only  wlien  the  circumstances  show  that  both  precautions  were  im- 
possible or  unavailing."  Upon  this  branch  of  the  case  we  think  it  was  proper 
for  the  jury  to  consider  the  fact  that  deceased  found  this  gate  open,  and  to 
consider  that  as  an  element  bearing  upon  the  question  of  his  negligence;  and 
the  discnsaion  of  that  question  upon  the  other  branch  of  the  case  applies  with 
equal  force  here.  The  jury  might  well  consider  wliether,  when  deceased 
found  the  gate  open,  be  might  not  prudently  have  regarded  it  as  some  degree 
of  assurance  that  no  train,  while  the  gate  was  in  that  position,  would  pass 
across  or  upon  the  limits  of  the  public  street.  In  Falmer  v.  liailroad  Co., 
112  N.  T.  234,  19  N.  £.  Rep.  678,— a  case  in  some  respects  similar  to  this.— 
the  company  had  provided  a  gate  on  either  side  of  the  track,  to  be  shut 
when  engines  or  trains  were  passing,  and  opened  at  other  times.  Plaintiff's 
intestate,  flnding  the  gate  open,  attempted  to  cross,  and  was  struck  by  a  lo- 
comotive, and  killed.  Danfobth,  J.,  in  delivering  the  opinion  of  the  court 
of  appeals  affirming  the  judgment  of  the  general  term  sustaining  a  verdict  for 
the  plaintiff,  uses  this  language:  "The  defendant,  for  the  better  protection 
of  life,  and  to  promote  the  safer  and  better  management  of  its  road,  either  of 
its  own  volition  or  under  the  command  of  law,  (Laws  1884,  c.  439,  §  3.)  had 
erected  gates  across  Walnut  street  on  either  side  of  the  track,  and  had  sta- 
tioned a  person  there  to  open  or  close  such  gates  when  an  engine  or  train 
passed.  The  duty  of  the  company  wiis  imperative;  and  it  is  obvious  that  an 
open  gate  was  a  direct  and  explicit  assurance  to  the  traveler  that  neither 
train  nor  engine  was  rendering  the  way  dangerous;  that  none  was  passing. 
A  closed  gate  was  an  obstruction  preventing  access  to  the  road;  an  open  gate 
was  equally  positive  in  the  implication  to  be  derived  from  it  that  the  way 
was  safe ;"  and  he  adds:  "  The  open  gate  was  an  affirmative  and  explicit  decla- 
ration and  representation  that  neither  train  nor  locomotive  was  approaching 
with  intent  to  pass."  With  this  declaration  of  the  law  from  the  highest 
court.  It  would  seem  clearly  proper  to  submit  it  as  a  question  of  fact  to  the 
jury,  whether,  from  all  the  evidence,  the  deceased  was  chargeable  with  con- 
tributory negligence. 

It  is  urged  by  the  appellant  that  the  brakeman  on  the  rear  car,  as  the  train 
was  backed  towards  the  street,  was  first  to  reach  the  street,  saw  deceased  as 
he  approached  the  track,  and  signaled  him  to  stop;  but  the  evidence  shows 
also  that  there  were  intervening  box-cars,  and,  while  the  person  standing 
upon  the  approaching  Ciir  could  see  deceased  and  his  wagon,  yet  there  is  no 
positive  evidence  that  deceased,  seated  as  he  was  in  his  covered  carriage, 
could  see  any  portion  of  the  approaching  train.  At  least  the  quMtion  was 
involved  in  so  much  doubt  upou  that  subject  that  we  think  it  presented  a 
proper  one  for  the  jury.  It  is  also  urged  by  the  appellant  that  the  fact  that 
the  opposite  gate  was  closed  was  notice  to  the  deceased  that  the  way  was  ob- 
structed; but,  when  taken  in  connection  with  the  fact  that  the  street  at  this 
point  was  143  feet  wide,  and  that  the  gates,  although  operated  by  the  same 
gateman,  were  moved  by  different  cranks  or  levers,  it  was  for  the  jury  to  say 
whether  the  deceased  had  not  reasonable  grounds  for  supposing  that  the  op- 
posite gate  would  be  opened  when  reached  by  him.     On  the  whole,  we  think 
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•the  facte  Jnattfiadtbe  sabmiaBion  of  the  question  of  contribntorf  negligence 
to  the  jury  as  one  of  fact.  The  jury  In  this  case  having  found  in  favor  of 
the  plaintiff  upon  both  the  questions  of  defendant's  negligence  and  the  plain- 
tiff's want  of  eoutributory  negligence  upon  evidence  on  which  they  might 
BO  find,  the  judgment  upon  their  verdict  mast  be  sustained,  unless  some  er- 
ror  in  theMdoiisaion  or  rejection  of  evidence,  or  in  charging  the  jury,  was 
oommitted  tiy  the:ti-ial  judge. 

It  ia  Bi^edlvytheiappellantthat  the  ordrnance-of  the  common  council  of  the 
city  of  iJcbenectarty,  pi<eacribing  rules  and  regulations  for  running  cars  across 
any  n£tiie«t>eetB  inthe  city  of  Schenectady,  was  improperly  offered  and  received 
in  evidenoB  on  tlie  triaL  Section  10,  tit.  8,  c.  885,  Laws  1862,  confers  upon 
the  common  council  ofoltiee  the  power  to  regulate  the  speed  of  railroad  cars 
.apon:mi}roa(ifl  withim  tbeir  respective  cities,  and  make  various  other  rules  in 
referenee  to  tbe.'opeiations  of  xadlroadB  in  t}ie«ame.  Under  this  power  the 
common  eoundl  ot  ScbeiiectHdy,  on  the  12th  cf  January,  1883,  adopted  the 
following  ordinanoe:  "It  bImU  not  be  lawfnl  for  any  railroad  oorporation, 
.its  agpante,  aarvanta,  or  efmployes,  or  any  person  or  persons  in  charge  of  a 
jtrain,  oabeoae,  or  cars,  to  cause  the  same  to  be  drawn,  liicked,  or  baclied 
over  or  across  any  of  tfa«  streets  of  the  city  of  Sofaenaatady  within  the  compact 
part  of  the  city,  unless  they  shall  cause  a  person  of  mature  and  suitable  age 
to  pass  in  advance  of  said  train  or  caboose,  so  moving  and  t>acking  within 
'the  oampact  part  of  said  city  referred  to,  'for  the  purpose  of  giving  warning 
to  persons  of  tiie  approach  of  -suoh  cars  or  caboose;  and  snoh  cars,  when  so 
moving  tMw&waidB,  ahaii  not  be  moved  or  baclied  at  a  greater  rate  of  speed 
than  two  miles  on  hour."  The  introduction  of  tliis  ordinance  was  objected 
to  on  the  ground  that  It  whs  inconsistent  with  the  provisions  of  fliapter 
242,  Laws  1889.  This  provides  that  in  cities  of  less  than  50,000  population 
It  shall  not  be  lawful  fos:  the  common  council  to  restrict  the  rate  of  speed  of 
lailraad  cars  to  less  tbanSO  miles  an  hour  when  gates  are  esbiblished,  and 
persons  furnished  to  attend  the  same.  It  will  be  seen  that  the  restriction 
in  teims  .a^ilies  only  to  cities  of  60,000  or  upward,  but  ther^  is  no  proof 
that  Bcfaenectady  is  a. city  of  less  than  50,000  iniiabitants,  nor  was  the  objec- 
tion spedfically  -pat  dd  the  ground  that  its  population  was  less  than  that 
number;  and  wefall:to  see  that  the  introduction  of  this  ordinance  was  an 
error  for  which  the  judgment  should  be  reversed.  Beside,  this  act  was 
not  in  force  when  the  injury  was  done.  Several  exceptions  were  taken  to 
the  charge  of  the  leaiiied  judge,  and  to  his  refusals  to  charge  in  the  ease; 
but  we  bav«  carefully  examined  them  and  the  authorities  cited  by  the  learned 
counsel,  and  find  in  them  no  grounds  of  error  for  which  this  judgment 
should  be  reversed.     Tbe  judgment  should  be  alBrmed,  with  costa. 

All  concur. 


Bsovix  «.  Mtbbs. 
{Supreme  Oourt,  Oeneral  Tm^n,  TMrd  Department.    February  4, 18SL) 

MUKIOIPAL  CORPOBiTIOWB— COLLBCnON  OF  8t1.TB  TaX — DcTT  OF    CiTT  COMFTROIXBB. 

Where  theamoDnt  of  the  state  tax  payable  by  tbe  city  and  county  of  New  York, 
according  to  previous  equalization  and  apportionment,  has  been  Levied  and  col- 
lected througn  the  instrumentality  of  the  oiUcers  and  boards  provided  under  the 
constitution  and  laws  of  the  state,  and  deposited  in  the  city  treasury,  the  oomp- 
troUer  of  the  city  of  New  York,  who  Is  only  charged  with  the  ministerial  duty  of 
drawing  his  wariauit  on  the  city  chamberlain  for  the  payment  of  said  amount  to 
the  state,  has  no  power  to  withhold  payment  thereof,  or  raise  objecUoBa  of  irragv- 
larity  and  informality  in  tbe  assessment  and  collection  of  said  taxes. 

Appeal  from  judgment  on  report  of  referee. 

ifaiidamuii  by  the  people  of  the  state  of  New  York  gainst  Theodore  W. 
Myers,  as  comptroller  of  the  city  of  New  York,  to  compel  him  to  draw  and 
aign  his  warrant  upon  the  chamberlain  at  the  city  of  Kew  Yoi^,  directing 
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bjm  to  pay  the  amount  of  certain  taxes  alleged  to  be  di*..  .o  the  treasurer  of 
the  state  of  j!Tew  York.  Defendant  appeals  from  a  judgment  for  plaintUEs 
on  the  report  of  a  referee,  granting  a  peremptory  writ.  For  former  report, 
steSK.  Y.  Supp.  365. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Mayham,  JJ. 

William  H.  Clark,  {J,  W.  M.  JSTewlin  and  Qe»rge  8.  Coleman,  of  counsel.) 
for  appellant.  CJuirlea  F.  Tabor,  ( Wtiliam  4-  Fatie,  of  counsel,)  for  re* 
spondeuts. 

JMatham.  J.  This  is  an  appeal  from  a  final  order  and  judgment  of  this 
court,  entered  upon  the  report  of  a  referee  at  a  special  term  thereof,  grantiup' 
a  peremptory  writ  of  mandamus  directed  to  Theodore  W.  Myers,  as  comp* 
troller  of  the  city  of  New  York,  commanding  him  forthwith,  to  draw  ani 
sign  his  warrant  apon  the  eliamberlain  of  the  city  of  ^ew  York,  directing 
faun  to  pay  to  the  treasurer  <rf  the  state  of  New  York  the  sum  of  $323,259.89, 
and  thereupon  to  present  such  warrant  to  the  mayor  of  the  city  of  New 
York  for  counter-sigiukture,  and,  upon  sueb  warrant  being  countecsigodd  by 
said  mayor,  todeliver  ttie  same  tosaid  chamberlain.  The  judgment  also  gave 
the  people  costs  against  the  appellant  as  comptroller.  Ibe  sum  so  direetea 
to  be  embraced  in  the  warrant,  represented  the  amount  «f  unpaid  state  tax  to 
the  state  tieasHiy,  levied,  aaaessol,  and  collected  upon  cbe  real  and  personal 
property  subject  to  taxation  within  the  city  and  county  of  New  York  for  the 
fiscal  year  ending  October  1,  I8B7,  and  parable,  one-half  on  the  Ist  of 
April,  I88S.  and  the  other  ]ialf  on  the  1st  of  May  of  that  year.  It  is  con- 
ceded  tliat.  at  the  time  of  gxantlng  the  alteruafcive  writ  of  wiandamus  in  this 
case,  there  was  and  still  is,  in  tbe  treasury  of  the  city  of  New  York,  an 
amount  of  money  largely  in  excess  of  the  amount  due  tbe  state  on  this  tax, 
applicable  to  the  paymeat  of  tbe  same.  Tbe  taxing  power  is  one  of  tbe  sov- 
ereign attributes  of  the  state,  and  its  exercise  by  the  legislature  for  public 
purposes  is  unlimited,  except  as  specified  and  restrained  by  tbe  constitution. 
It  is  true  that  the  power  is  exercised  through  the  instrumentality  of  various 
judicial,  executive,  and  ministerial  officers  or  boirrds  provided  under  the  con- 
stitution and  laws.  The  officers  or  boards  mainly  instrumental  in  levying 
and  collecting  this  tax  are  the  local  assessors,  the  board  of  equalization  of 
the  state,  tbe  state  comptroller,  the  boai-d  of  estimate  and  apportionment  of 
the  city  of  New  Yini,  tlie  board  of  aldermen  acting  as  supervisors,  the  bu- 
reau of  taxes  and  assessments,  tbe  bureau  for  tbe  collection  of  taxes,  which 
is  the  tax  receiver,  tlie  chamberlain's  office,  which  is  tlie  city  treasury,  and 
the  state  treasury,  which  is  the  altimate  depository  of  the  state  tax.  This 
-ease  shows  tliat  the  various  officers  assumed  to  exercise  their  respective  func 
tions,  so  far  as  the  equalization  by  the  slate  equalisation  board,  the  ap- 
portionment to  the  city  of  New  York  by  tbe  comptroller  of  the  state,  the 
final  estimate  by  tl>e  board  of  estimate  and  apportionment  of  the  city  of  New 
York,  including  therein  the  entire  amount  of  state  tax  called  for  by  the  cer- 
tificate of  tbe  state  comptroller,  the  beard  of  aldermen  acting  as  supervis- 
ors, and  levying  on  the  real  and  personal  property  of  tbe  city  and  county  of 
New  York  tbe  full  amount  of  tite  tax  certified  by  tbe  state  cc»nptroller,  for 
the  collection  of  which  they  issued  their  warrant  to  the  receiver  of  taxes, 
who  proceeded  to  collect  and  receive  tbe  same,  and  paid  the  sums  so  collected 
and  received  by  him,  or  a  sufficient  amount  thereof  to  pay  the  state  tax  in 
arrears,  over  to  or  deposited  tbesame  with  the  city  chamberlain,  who  holds  the 
same  subject  to  the  draft  or  warrant  of  the  city  comptroller  for  tbe  payment 
of  this  claim  of  tbe  state.  Tbe  citse  shows  that  the  state  board  of  equaliza- 
tion formulated  a  table  equalizing  the  assessments  of  1887  between  tbe  sever- 
aJ  counties  of  tbe  state,  and  deposited  the  same  in  the  office  of  the  comptrol- 
ler of  tbe  state  on  the  6tb  day  of  October  in  that  year,  and  no  proceedings 
were  instituted,  eiUi«r  before  tbe  board  itself,  or  in  tbe  courts,  by  ctttivrati 
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or  otherwise,  to  review  or  correct  any  error  or  irregularities  In  the  same;  and       ' 
the  comptroller,  as  was  his  duty,  took  that  table  as  the  basis  of  his  apportion-       | 
ment  of  the  state  tax  between  and  among  the  several  counties  of  tlie  state,        i 
including  the  county  of  New  York.    It  is  true  Ihat  some  members  of  the       ^ 
state  board  of  equalization  do  not  profess  to  have  fully  understood  that  tabu- 
lated statement ;  but  we  do  not  think  that  a  sufficient  reason  for  avoiding  the       I 
tax  levy,  or  refusing  to  pay  over  the  same  to  the  state,  either  by  the  county       i 
treasurer  of  the  counties  or  the  city  chamberlain  of  the  city  of  New  York. 
To  allow  the  city  comptroller,  who  as  to  the  state  tax  is  only  charged  with  the 
ministerial  duty  of  drawing  his  warrant  on  the  chamberlain  for  the  payment 
of  state  tax  when  collected,  in  this  collateral  way  to  determine  for  himself 
and  the  public  whether  some  irregularity  or  informality  had  been  committeil, 
by  any  or  all  of  the  boards  of  officers  by  whose  acts  they  were  assessed  and 
collected,  would  make  it  possible  for  a  mere  ministerial  office,  such  as  the 
county  treasurer  or  chamberlain,  to  withhold  the  payment  of  the  moneys  lev- 
ied by  the  taxing  power  of  the  state,  and  paid  by  the  tax-payers  into  the  cas- 
tody  of  such  oQicers,  who  are  but  the  conduits  through  wliich  the  money  is  to 
reach  the  state  treasury,  to  the  great  inconvenience  and  embarrassment  of  the 
public  service.    Assuming,  therefore,  as  we  do,  that  the  comptroller  of  the 
city  of  New  York,  in  drawing  and  signing  his  warrant  on  the  city  treasurer 
required  by  this  writ,  acts  only  ministerially  for  the  state  in  that  capacity,  he 
is  estopped  from  interposing  any  obstacles  to  the  application  of  the  money  to 
the  purposes  for  which  it  was  levied,  assessed,  collected,  and  deposited  with 
the  treasurer  of  the  city  of  New  York.     Upon  the  opinion,  therefore,  of  the 
learned  referee  on  that  branch  of  the  case,  we  think  this  order  and  judgment 
should  be  afflrmed.     This  view  of  the  case  relieves  us  from  considering  many 
other  questions  raised  and  urged  on  this  appeal  by  the  learned  counsel  for  the 
appellant.    The  judgment  is  afflrmed,  with  costs  and  disbursements. 
All  concur. 


Austin  v.  Wavfui.  tt  at. 
{Supreme  Court,  General  Term,  Fourth  Departmtnt    Febraary,  18BL) 

1.  RbPLEVIN— POSBKBSIOH  BT  PLAINTIFF — ESTOPPEL  TO  DBNT. 

In  replevin  for  goods  levied  on  under  execution  it  appeared  that  plaintiff  gave  a 
receipt  ackDowledging  that  be  had  received  the  Koods  from  the  ofllcer,  and  promis- 
ing to  deliver  the  same  to  him  on  demand,  or,  on  default  thereof,  to  pay  the  amount 
of  the  execution.  Held,  that  plaintiff  was  estopped  to  deny  that  he  bad  possession 
of  the  goods  when  the  action  was  commenced. 
IL  Appbal— Rbtibw — Objectiohs  not  Raised  Bblow. 

The  conrt  having  held,  on  a  motion  for  a  nonsuit,  that  the  action  oould  not  be 
maintained  as  the  complaint  then  stood,  plaintiff  asked  leave  to  unend.  which  was 
granted  on  terms,  and  in  default  of  compliance  therewith  the  complaint  was  or- 
dered to  be  dismissed.  Held  that,  though  plaintiff  excepted  to  the  terms  imposed, 
he  accepted  the  other  provisions  of  the  order,  and  was  bound  thereby. 

Appeal  from  circuit  court,  JefTerson  county. 

Replevin  by  Harlow  S.  Austin,  against  George  W.  Wauf ul,  James  Caaler,  and 
Sylvester  Waterman,  to  recover  the  possession  of  certain  personal  proper, 
levied  upon  by  the  defendant  Watermiin  aa  deputy-sheriff,  undei  Miexecutio'- 
issued  upon  a  judgment  in  favor  of  tlie  defendant  Wauful  against  the  plain- 
tiff.  The  action  was  based  on  the  ground  that  the  property  levied  upon  wa& 
exempt  from  levy  and  sale  on  execution.  The  proof  given  on  the  trial  showed 
that  the  property  was  not  taken  from  the  possession  of  the  plaintiff,  but  waa 
in  his  possession  when  this  action  was  commenced,  and  that  he  had  given  tlie 
sheriff  a  receipt  therefor.  Upon  the  trial,  after  these  facts  had  appeared,  the 
defendants  moved  for  a  nonsuit.  The  court  intimated  that  the  action  could 
not  be  maintained.  The  plaintiff  thereupon  asked  permission  to  amend  his 
complaint,  and  to  pnt  the  case  over  the  term.  This  was  granted,  on  condition 
that  be  pay  920  costs,  t'iu  defendants'  witness  fees,  and  serve  an  amende 
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complaint  within  80  daja,  and  that  in  default  thereof  judgment  should  be 
entered  dismissing  the  complaint  with  costs.  The  plaintifr  failed  to  amend 
his  complaint  or  pay  the  costs  within  the  time  allowed,  and  judgment  was 
thereupon  entered  dismissing  the  complaint  with  costs.  From  the  judgment 
so  entered  plaintiff  appeals. 

Argued  before  Hakdin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

James  A.  Ward,  for  appellant.     S.  C.  Emaraon,  for  respondents. 

Martik,  J.  That  this  was  an  action  of  replevin  there  can  be  no  doubt. 
The  complaint  was  in  replevin,  and  on  the  trial  the  plaintifF  in  effect  admitted 
that  such  was  tlie  action.  A  party  cannot  so  frame  his  complaint  that,  if  be 
fails  to  recover  possession  of  the  property,  he  can  recover  damages  for  its 
conversion.  Seymour  v.  Van  Curen,  18  How.  Pr.  94.  The  object  of  the  action 
of  replevin  is  the  recovery  of  specific  personal  property.  It  belongs  to  the 
same  general  class  of  cases  as  trespass  and  trover,  but  is  a  possessory  action, 
and  unlike  either.  "In  order  to  maintain  replevin  the  plaintiff  must  show  a 
right  to  have  delivery  of  the  property  at  the  time  of  the  commencement  of 
the  suit.  The  proceeding  is  partly  in  rem,  and  unlike  trespass  or  trover, 
which  seeks  damages  only."  Wood  v.  Orser,  25  N.  T.  351.  If  the  property 
sought  to  be  recovered  by  the  plaintiff  in  this  action  was  in  his  possession 
when  it  was  commenced,  it  is  difficult  to  perceive  any  ground  upon  which  he 
could  maintain  an  action  to  obtain  that  which  he  already  possessed.  In  Bar- 
nett  V.  Selling,  70  N.  Y.  ^6,  Allkn,  J.,  said :  "If  the  tobacco  had,  by  any 
means,  come  to  the  possession  of  the  plaintiff,  the  action  of  replevin  would 
not  lie,  although  trespass  or  trover  might,  for  the  original  tortious  taking  or 
detention.  Whenever  the  plaintiff  admits  the  possession  of  property  there  can 
be  no  occasion  for  an  action  to  recover  the  possession."  That  the  plaintiff 
had  the  actual  possession  of  the  property  in  question  when  this  action  was 
cummenced  is  clearly  manifest.  It  was  upon  the  ground  that  he  had  such  pos* 
session  that  the  court,  in  effect,  held  that,  under  the  pleadings  and  evidence  as 
they  stood  nt  the  close  of  the  trial,  the  complaint  should  be  dismissed.  On  the 
triitl  the  plaintiff  proved  that  one  of  the  defendants,  who  was  a  deputy-sheriff, 
levied  upon  the  property  in  question  by  virtue  of  an  execution  against  the 
plaintiff;  that  the  plaintiff  claimed  that  the  property  levied  upon  was  exempt 
from  levy  and  sale  under  an  execution;  and  also  proved  facts  showing  that 
it  was  exempt.  But  it  was  also  shown  that  after  such  levy  was  made  the 
plaintiff  executed  and  delivered  to  the  deputy-sheriff  who  made  such  levy  a 
receipt,  whereby  he  acknowledged  that  he  had  received  of  such  sheriff  the 
property  in  question,  and  for  value  received  promised  to  deliver  the  same  to 
him  when  he  should  demand  it,  at  Pinckney,  or,  in  default,  pay  the  amount 
of  the  execution,  with  the  fees  and  interest  thereon.  The  plaintiff  also  testi- 
fled  that  the  property  in  question  remained  in  his  possession.  The  receipt 
given  by  the  plaintiff  estopped  him  from  denying  that  he  had  the  possession 
of  the  property  at  the  commencement  of  the  action.  Dezell  v.  Odell,  3  Hill, 
.215;  Diossy  V.  Morgan,  74  N.  Y.  11.  The  case  of  Clark  v.  Weaver,  17  Hun, 
481,  in  no  way  aids  the  plaintiff.  In  that  case  the  plaintiff  g^ve  a  receipt 
upon  the  assurance  that  it  would  not  prejudice  his  rights,  and  that  no  advan- 
tage would  be  taken  if  the  property  was  present  when  wanted  for  sale.  The 
sheriff  afterwards  came  to  sell  it,  and  was  informed  by  the  plaintiff  where  it 
was.  The  sheriff  then  returned  the  receipt  to  the  plaintiff,  and  commenced 
selling  the  property,  when  an  action  was  brought  to  recover  the  possession  of 
it.  It  was  held  that  the  plaintiff  was  not  estopped  from  claiming  title  to  the 
nropertj.  In  that  case  the  officer  had  resumed  possession,  and  commenced  a 
Ale  of  the  property.  Nothing  of  the  kind  is  shown  in  the  caseat  bar.  When 
this  action  was  commenced  the  plaintiff  was  in  the  possession  of  the  property, 
and  the  receipt  was  in  full  force.  We  think  the  court  properly  held  that  the 
plaintiff  coald  not  recover  in  this  action  upon  the  complaint  and  proof  herein. 
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There  It  another  ground  that  appears  to  be  fatal  to  the  plaintiff's  sncoess 
on  this  ai:¥«a1.  After  the  evidence  was  closed  a  motion  lor  a  nonsuit  was 
made,  and  the  court  in  effect  held  tliat  the  plnintiff  could  not  recover  as  the 
'ompluint  ttien  stood.  The  plaintiff  then  asked  to  be  permitted  to  amend  liis 
complaint,  and  that  tiie  case  be  allowed  to  go  over  the  term.  In  pursuance 
uf  this  application  the  court  made  an  ordet  giving  ttie  plaintiff  SO  daixa  within 
which  to  malte  and  serve  an  amended  complaint  dianging  the  cause  of  aotion 
as  he  might  be  advised,  on  paying  the  defendant  $20  costs  and  witness  fees, 
and,  in  default  of  such  payment,  and  service  of  an  amended  complaint,  the 
complaint  in  the  action  to  be  dismissed  with  costs.  While  the  plaintiff  ex- 
cepted to  the  ruling  of  the  court  granting  a  nonsuit,  he  availed  himseJf  of  the 
order  permitting  liim  to  amend  his  complaint  and  postponingtbe  trial,  at  least 
so  far  that  the  (trial  was  postponed,  although  he  did  not  serve  an  ameoded  com- 
plaint, nor  pay  the  costs  imposed  as  a  condition  of  the  amendment.  In  Weioh- 
td  v.  Spear,  47  N.  Y.  Super.  Ct.  228,  the  court  on  ttie  trial  directed  ttie  eoro- 
.plaint  to  be  dismissed,  unless  tlie  plaintiff  amended  his  complaint,  and  gave 
him  leave  to  amend  in  four  days  on  tlie  payment  of  costs.  The  leave  to  amend 
was^iven  on  the  request  of  the  plaintiff,  but  he  cliiimed  that  it  was  erroneous 
to  grant  Uie  leave  on  the  condition  that  he  should  pay  costs.  On  appeal  from 
a  judgment  entered  on  plaintiff's  default  to  amend  and  pay  costs  the  oonrt 
said  that,  as  the  coste  were  to  be  paid  in  four  days,  and  the  plaintiff  took  that 
deUiy,  he  iiad  some  advantage  from  the  leave  to  amend.aiMi  was  bound  bythe 
ordermade.  He  might  have  refused  to  take  the  onler.  Instead  of  an  absolute 
dismissal,  the  dismissal  was,  at  his  own  request,  made  conditional  opon  ptein- 
tiff'a  not  amending;  and  the  only  relief  he  was  entitled  to  was  to  amend,  and 
then  proceed  with  tbe  action.  This  case  was  aiBrmed  by  the  court  of  appeals. 
90  N.  Y.  ^51.  The  doctrine  of  the  ease  dted  w»s  followed  by  this  court  in 
DriscoU  V.  Downer,  9  N.  Y.  Sunp.  129,  which  was  affirmed  by  the  court  of 
appeals.  February  8. 1891.  26  N.  £.  Bep.  757.  In  the  case  at  bar,  the  plain- 
tiff at  the  dose  of  the  trial,  insteail  of  standing  upon  his  excef>tions 
to  the  rulings  of  the  court,  and  permitting  it  to  dismiss  the  complaint,  and 
then  relying  upon  tbe  questions  of  law  in  the  case,  asked  leave  to  amend  his 
icomplaint,  and  that  the  tarial  should  be  postponed.  The  court  allowed  him  to 
aatend,  and  postponed  tbe  trial  at  his  request.  As  a  condition  to  such  amend- 
ment and  postponement  the  court  required  the  plaintiff  to  pay  S20  costs  and 
witn«s8  fees,  and  directed  that,  in  default  of  an  amendment  and  payment  of 
costs,  his  complaint  should  be  dismissed.  While  the  defendant  excepted  to 
the  conditions  imposed  upon  granting  the  order,  he  did  not  refuse  to  accept 
the  order  which  postponed  the  trial  and  gave  blm  the  right  to  amend.  The 
effect  of  this  procedure  was,  we  think,  to  effect  an  abandonment  of  the  pro- 
ceedings had  on  tbe  trial,  and  leave  the  oi'der  as  though  it  bad  been  made  be- 
fore any  trial  bad  been  had,  and  hence  that  tbe  only  relief  the  plaintiff  was 
entitied  to  was  to  amend  bis  complaint,  and  then  to  proceed  to  trial.  We 
think  tbe  judgment  should  be  affirmed,    judgment  affirmed,  with  costs. 

Haboim,  p.  J.,  concurs.    Mbbwik,  J.,  concurred  on  tbe  last  ground  stated. 


Peofue  ex  rel.  Leo  et  at.  v.  Hill  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    February  6, 1891.) 

HrLITIA— DlSBlSnMSNT  OF  CkDMPANIES — CONSTITUTIONAL  LaW. 

The  provision  of  the  Military  Code  of  New  York,  that  the  commander  in  obiet 
shall  have  power,  inter  alia,  to  disband  companies  of  the  national  enard  whenever. 
In  his  jiidgment,  Uie  efBciency  of  the  state  foroe  will  be  thereby  lacreaaad,  ]s  not 
in  conflict  with  Coast.  N.  Y.  art.  11, 1 6,  prescribing  Uie  manner  in  whieh  ooauais- 
sioned  officers  shall  be  removed. 

EaUB — POWEKS  OF  CONQBESS. 

Not  is  it  in  conflict  with  Const.  IT.  S.  art.  1,  {  8,  empowering  congress  to  call  forth 
the  militia  and  provide  for  their  government  while  in  tiie  servioe  of  the  Unitet 
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states,  for  Rev.  St.  TT.  S.  $  1610,  prerldes  that  the  ■^mUitia  of  each  state  shall  be  ar- 
ranged Into  divisions  •  •  •  and  oompaniea,  as  the  legi*lBture  of  the  state  may 
direct. " 

&  Same— DisGHABOE  of  Commi8sionid  Opfioebb. 

One  who  receive'!  his  commission  when  Military  Code  N.  T.  IS  7,  44,  (Laws  1883, 
c.  299,)  were  in  force,  providing  for  disbanding  organisations  of  the  milita,  and 
rendering  their  officers  supemnmerary,  is  cbarseable  with  knowledge  of  those  pro- 
visions, and  oannot  complain  of  the  subsequent  disbandment  of  bis  company. 

^  Bake — NoncB  and  HEABixe. 

Military  Code  K.  T.  g  49,  providing  that  commissioned  officers  of  the  militia  shall 
not  be  discharged  exoepl;  after  notlee  and  hearing,  does  not  apply  where  the  dis- 
charge rasnlts  from  the  disbandment  of  a  company  by  the  commander  in  chief. 

Sb  Gertiokaki — To  Qovbknoh  as  Coumander  in  CKiar. 

The  writ  of  certiorari  will  not  be  granted  by  a  single  judge  sitting  at  apecial 
term  to  review  the  action  of  the  governor,  as  commander  in  chief,  in  dlsbanaing  a 
company  of  the  militia  under  the  provisions  of  the  New  York  Hilltary  Code 

Application  for  writ  of  cerUorari. 

WUliam  C.  Beddy,  for  relators.  C.  F.  Tabor,  Attjy .  Q«n.,  for  the  Governor. 
Almet  F.  Jenkt.  for  tbe  Adjutant  Oeneral. 

Andrews,  J.  This  is  an  a[>p)ication  for  a  writ  of  cei~tlorari,  made  npon 
notice  to  the  respondents,  the  object  of  which  is  to  obtain  a  review  of  an  or- 
der made  by  the  governor  of  this  state,  as  commnnder  in  chief  of  the  military 
forces,  on  October  10, 1890,  disbanding  Company  I  of  tbe  twenty-second  regi- 
ment of  the  National  Guard.  Tlie  only  question  to  be  determined  now  is 
whether  the  court  should  grant  tbe  writ,  so  that  the  relators  can  apply  to  the 
general  term  of  this  court-  for  such  review.  Upon  the  bearing  of  tbe  application 
the  governor  appeared  specially  by  theattorney  general  for  the  purpoeeof  object- 
ing to  the  jurisdiction  of  tbe  court  to  review  bis  action,  either  in  the  capacity  of 
go\ernor  or  commander  in  chief  of  the  state  militia.  The  adjutant  general 
and  asaistant  inspector  general  also  appeured  by  the  judge  advocate  general, 
and  objected  to  the  gramting  of  tbe  writ  on  various  grounds.  The  statute  of 
tMs  state  known  as  the  "Military  Code"  provides  that  tbe  commnnder  in  chief 
shall  have  power  to  alter,  divide,  anneoc,  consolidate,  disband,  or  reorganize  the 
several  divisions,  brigades,  regiments,  battalions,  troops,  bHtteries,  and  compa- 
nies of  the  national  guard,  whenever  in  his  judgment  the  elBciency  of  the  state 
forces  will  be  thereby  increased.  Under  this  stittute  the  question  whether 
Company  I  of  tbe  twenty-second  regiment  ought  to  have  been  disbanded  was 
to  be  determined  by  the  eommander  in  cliief  alone,  and  the  fact  that  ira  made 
the  order  in  question  raises  the  presumption  that  be  did  so  because  it  was 
his  judgment  that  the  efficiency  of  tiie  state  forces  would  be  thereby  increased ; 
and,  if  said  statute  is  a  valid  law,  the  decision  of  tbe  commander  in  chief  can- 
not be  reviewed  by  the  coui-ts,  for  tbe  reasun  that  the  exercise  by  a  public 
officer  of  a  discretionary  power,  such  as  is  given  by  the  legislature  to  the  com- 
mander m  chief  in  this  matter,  is  never  subject  to  review  by  the  courts. 
People  v.  Walter,  68  N.  Y.  403;  People  v.  Commusioners.  82  N.  Y.  358; 
People  T.  CommUnionera.  100  K.  Y.  82,  2  N.  £.  Jiep.  613.  If,  therefore,  the 
statute  in  question  is  a  valid  law,  it  would  be  useless  to  grant  a  writ  of  oei-- 
tiorari,  because  it  is  certain  that  tbe  general  term  would  not  review  the  ac- 
tion of  the  commander  in  chief  in  disbanding  said  company. 

It  is  claimed,  however,  that  the  statute  is  inralid,  because  it  conflicts  with 
the  constitutions  of  this  state  and  of  the  United  states,  and  alsu  with  certain 
acts  of  congress.  I  have  examined  the  various  objections  raised  against  the 
validity  of  the  provisions  of  tbe  statute  which  authorize  the  disbaudment  of 
military  organizations,  and  none  of  them  seems  to  me  to  be  well  founded.  It 
is  claimed  that  such  provisions  conflict  with  that  part  of  section  5,  art.  11,  of 
the  constitution  of  this  state,  which  prescribes  the  manner  in  which  commis- 
sioned officers  nufy  be  removed.  This  question,  however,  has  been  heretofore 
raised  twiee  in  this  state,  and  in  each  case  the  decision  of  the  courts  was  ad- 
vene to  the  contention  of  the  relator.    People  v.  Sorugham,  25  Barb.  217; 
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People  y.  Etoen,  17  How.Pr.  375.  It  is  also  claimed  that  ihe  statute  conflicts 
with  section  8,  art.  1,  of  the  constitution  of  tlie  United  States,  which  empow- 
ers congress  to  provide  for  calling  forth  the  militia  of  the  several  states,  in 
certain  cases,  and  for  organizing,  arming,  and  disciplining  such  militia,  and 
for  governing  such  part  of  tiiem  as  may  be  employed  in  the  service  of  the 
United  States.  It  is,  however,  well  settled  that  "state  laws  for  organizing 
and  disciplining  the  militia  are  valid,  except  as  they  may  conflict  with  na- 
tional legislation."  Cooley,  Const.  Lim.  (5th  Ed.)  p.  25;  Houston  y.  Moore, 
5  Wheat.  1;  Slurges  v.  Crovminshield,  4  Wheat.  122;  Oilman  v.  Philadel- 
phia, 5  Wall.  713;  Dunne  v.  People,  94  111.  125.  But  the  statute  in  question 
not  only  does  not  conflict  with  national  legislation,  but  is  expressly  author- 
ized by  it,  for  section  1630  of  the  United  States  Revised  Statutes  provides  that 
"the  militia  of  each  state  shall  be  arranged  into  divisions,  brigades,  regiments, 
battalions,  and  companies,  as  the  legislature  of  the  state  may  direct."  The 
other  provisions  of  the  section  as  to  the  manner  of  organizing  the  militia  are 
permissive  merely,  and  it  is  only  when  the  militia  is  called  into  the  actual  serv- 
ice of  ttie  United  States  that  "it  is  to  be  organized  as  in  the  regular  service." 
Sections  1645-1647.  Moreover,  upon  the  merits,  neither  of  the  relators  is  in 
a  position  to  complain  of  the  provisions  of  the  Military  Code  of  this  state, 
which  authorized  the  commander  in  chief  to  disband  his  company.  The  re- 
lator Leo  received  bis  commission  in  1885,  and  at  tliat  time  sections  7  and  44 
of  the  Military  Code  (chapter  299.  Laws  1883)  contained  provisions  for  the 
dist>andment  of  organizations  of  the  militia,  and  the  rendering  their  offlcerp 
supernumerary:  and  substantially  the  same  provisions  had  been  upon  the  stat- 
ute-book for  many  years  previous.  People  v.  Scrugham,  supra,  pp.  224-226. 
Said  relator  must  therefore  be  deemed  to  have  known,  when  he  took  the  olBce. 
that  be  might  be  deprived  of  it  by  the  disbandmentof  his  company.  The  re- 
lator Stryker  also  is  chargeable  with  knowledge  of  the  provisions  of  the  staN 
ute,  and,  although  he  may  have  enlisted  for  a  definite  term,  he  must  have  been 
aware  that  his  company  might  be  lawfully  disbanded,  and  that  he  might  thus 
be  prevented  from  serving  the  full  term  for  which  he  enlisted,  and  thereby 
obtaining  exemption  from  jury  duty.  Nor  is  the  objection  well  founded  that 
Stryker  could  not  be  discharged  except  after  notice  and  a  hearing,  for  section 
49  of  the  Military  Code,  which  provides  for  such  notice  and  hearing,  applies 
to  those  cases  only  where  the  discharge  is  made  upon  the  recommendation  of 
the  commanding  officer  of  the  troop,  Imttery,  or  company,  and  has  no  applica- 
tion to  a  case  like  the  present  one,  where  the  discbarge  results  from  the  dia- 
bandment  of  a  company. 

It  may,  however,  be  said  that,  although  the  special  term  of  this  court  is 
fully  convinced  that  the  provisions  of  the  Military  Code,  which  authorizes 
tlie  commander  in  chief  to  disband  organizations  of  the  national  guard,  is  a 
valid  law,  it  should  grant  the  writ,  and  thus  enable  the  relators  to  have  the 
questions  involved  passed  upon  by  the  general  term  of  this  court,  and,  if  the 
relators  should  see  fit,  by  the  court  of  appeals  and  the  supreme  court  of  the 
United  States.  There  are  several  answers  to  this  proposition.  In  the  first 
place,  the  granting  or  refusal  of  the  writ  is  discretionary  with  the  court, 
(Code  Civil  Froc.  §  2127,)  and  if  the  court  is  entirely  satisfied  that  some  of 
the  questions  raised  by  the  relators  have  been  repeatedly  decided  by  the  courts 
adversely  to  their  contention,  and  that  the  other  questions  are  free  from  doubt, 
it  would  seem  to  be  a  proper  exercise  of  the  discretion  of  the  court  to  decline 
to  grant  the  writ.  In  the  second  place,  the  relators  can  bring  such  question? 
before  the  general  term  either  by  an  appeal  from  an  order  denying  their  ap 
plication,  or  by  another  application  for  a  writ,  to  be  made  directly  to  the  gen- 
eral term  itself.  In  the  third  place,  the  question  of  the  legal  right  of  the 
governor  of  this  state,  acting  as  commander  in  chief,  to  make  the  order  which 
disbanded  the  company  of  the  relators,  cannot  be  reviewed  by  means  of  a 
writ  of  certiorari  without  issuing  such  wiit  directly  to  the  governor  himself. 
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The  adjutant  general  and  the  assistant  Inspector  general  are  mereh'  the  agen- 
cies employed  bj  the  commander  in  chief,  pursuant  to  military  law  and  usage, 
in  promulgating  and  carrying  out  the  order.  If  the  court  has  jurisdiction  to 
review  the  action  of  the  commander  in  chief  in  making  the  order,  and  the  re- 
lators should  be  successful,  it  would  seem  to  be  the  duty  of  the  court  to  annul 
the  order  in  question,  and  to  require  the  commander  in  .chief  and  other  mili- 
tary officers  to  recognize  the  dislmnded  company  as  one  of  the  companies  of 
the  twenty-second  regiment  and  to  accord  to  such  company,  its  oflScers,  and 
men,  the  same  rights  and  privileges  that  are  accorded  to  the  other  companies 
of  that  regiment.  If  the  court  should  undertake  to  exercise  such  powers,  I 
do  not  see  how  its  action  could  be  made  effective,  unless  the  writ  should  be 
Issued  to  the  governor,  and  he  be  thereby  made  a' party  to  the  proceeding.  It 
is,  to  say  the  le^st,  extremely  doubtful  whether  the  court  has  jurisdiction  to 
gnint  such  a  writ  directed  to  the  governor.  The  assumption  of  such  juris- 
diction by  the  court  in  time  of  war,  insurrection,  or  riot  might  paralyze  the 
military  authorities  of  the  state,  and  lead  to  intolerable  confusion  and  mis- 
chief; but,  if  such  jurisdiction  exists  at  all,  it  could  be  exercised  under  those 
circumstances  as  well  as  under  those  existing  in  the  present  case,  and  that 
fact  is  certainly  a  strong  argument  against  the  existence  of  such  jurisdiction. 
The  learned  and  industrious  counsel  for  the  relators  have  not  referred  me  to 
any  case  in  which  a  writ  of  certiorari  has  been  issued  to  the  governor  of  a 
state.  Reference  is  made  to  the  case  of  People  v.  Mayor,  19  Hun,  441; 
People  V.  Cooper,  21  Hun,  517,  and  In  re  Nichols,  6  Abb.  N.  C.  474.  But 
that  was  a  case  in  which  it  was  said  that  the  governor  acted  judicially  in  ap- 
proving the  removal  of  a  civil  otficei'  by  the  mayor  of  New  York  city,  and  that 
the  conrt  had  jurisdiction  to  review  the  decision  of  the  governor  by  means  of 
a  writ  of  certiorari;  but  no  writ  was  Issued  to  the  governor  in  that  case,  and 
what  was  said  upon  the  subject  of  the  power  of  the  court  by  the  judge  at 
special  term  was  entirely  obiter,  and  cannot  be  regarded  an  a  binding  author- 
ity. Besides,  it  would  by  no  means  follow  that,  if  the  court  did  have  juris- 
diction to  review  the  decision  of  the  governor  in  that  case,  it  would  have 
jurisdiction  to  review  a  military  order  made  by  the  governor  as  commander 
in  chief.  The  learned  attorney  general  states  in  his  brief  that  some  years 
since  a  special  term  of  the  supreme  court  issued,  ex  parte,  a  writ  of  certiorari 
to  his  excellency.  Gov.  Bobinson,  for  the  purpose  of  reviewing  his  action  in 
dismissing  one  Cocheu  from  the  military  service.  Gov.  Bobinson  declined  to 
make  any  return  to  this  writ,  but  sent  a  respectful  communication  to  the 
court,  denying  its  jurisdiction  to  inquire  into  his  executive  acts  in  such  a 
manner;  and  no  further  proceedings  were  had  in  the  case.  The  attorney 
general  also  stiites  that  an  application  was  made,  upon  notice,  to  the  special 
term  of  the  supreme  court  in  the  eighth  district,  for  a  writ  of  certiorari  for 
the  purpose  of  reviewing  the  action  of  Gov.  Hoffman  in  removing  one  Shaw 
from  the  office  of  commissioner  of  the  Niagara  frontier  police.  The  then  at- 
torney general  appeared,  and  protested  that  the  court  did  not  have  jurisdic- 
tion to  grant  the  writ,  and  the  application  was  denied.  It  is  also  stated  that 
the  above  two  are  the  only  cases  in  which  it  can  be  ascertained  that  applica- 
tions for  writs  of  certiorari  directed  to  the  governor  have  been  made  in  this 
state,  and  it  is  further  stated  that  not  a  single  precedent  can  be  found  in  the 
jurisprudence  of  the  country  where  an  attempt  has  been  made  to  review,  in 
such  a  manner,  the  action  of  the  executive  department,  either  of  the  state  or 
of  the  general  government.  The  attorney  general  also  cites  a  number  of  cases 
in  which  it  has  been  held  that  a  writ  of  mandamus  would  not  be  issued  to 
compel  the  performance  of  executive  duties;  but  there  are  other  CHses  in 
which  the  contrary  view  has  been  taken.  Cooley,  Const.  LIm.  (5tli  Ed.)  p. 
138,  note  S.  There  can  be  no  question  but  that  most  of  the  duties  imposed 
upon  the  governor  are  of  an  executive  or  ministerial  character,  performed 
under  the  direct  authority  of  the  constitution,  and  of  valid  acts  of  the  legis- 
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latnre,  and  that  his  acts  in  the  performance  of  sncb  duties  cannot  be  raview«d 
by  the  courts;  but  the  precise  question  raised  in  the  present  c.ise,  whether  the 
courts  can  review  an  act  done  by  ttie  guvernoT  as  commtinder  in  chief,  under 
authority  not  given  by  the  constitution  itself,  but  by  an  act  of  the  legislature, 
whicli,  it  i»  claimed,  is  void  because  it  is  in  conflict  with  the  constitutions  of 
the  state  and  of  tJie  United  States  and  with  acts  of  congress,  does  not  appear 
to  have  been  heretofore  decided  or  considered  by  ihe  courts.  In  view  of  the 
fact  that,  with  the  two  exceptions  above  mentioned,  no  precedent  for  an  appli- 
cation of  this  cIiHracter  can  be  found ;  of  the  decisions  and  reasoning  of  the 
courts  in  cases  where  it  has  been  held  that  mandamus  would  not  lie  to  com- 
pel  the  perforniance  of  executive  duties;  of  the  undoubted  rule  of  law  that 
the  executive  and  ministerial  .-icta  of  the  governor  done  under  the  direct  au- 
thority  of  the  constitution  itself  and  of  valid  acts  of  the  legislature  cannot  be 
reviewed  by  the  courts;  and  of  the  many  and  serioas  objections  to  any  attempt 
on  the  part  of  the  courts  to  review  the  acts  of  the  governor  as  commander  in 
chief,  even  though  done  under  a  statute  which,  it  is  claimed,  is  void, — I  think 
that  a  writ  of  certiorari  directed  to  the  governor  ought  not  to  be  granted  in 
the  present  case;  certainly  not  by  a  single  judge  sitting  at  special  term.  For 
this  reason,  and  the  others  hereinbefore  set  forth,  the  application  will  be  de- 
nied, with  coats,  but  without  prejudice  to  the  right  of  reliU^ors  to  renew  thb 
application  to  the  general  term  of  this  court  if  tiiay  shall  see  fit  to  do  so,  in- 
stead of  appealing  from  the  order  to  be  entered  pursuant  to  this  opinion. 


MuLOCK  r.  Btknb. 
(Supreme  Court,  General  Term,  Fint  DepartmetU.    January  Ut,  1891.) 

UnCHlBOB  IK  BaKKBUFTCT— FIUUDCI.ENT  DbBTS. 

A  Judgment  recovered  on  a  promissory  note  Is  not  excepted  from  the  operation  of 
a  discbarge  in  bankruptoy,  under  Rev.  BU  U.  S.  t  6117,  as  a  "debt  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  •  •  •  while  act- 
ing in  any  flduoiary  character, "  alUiough  the  note  was  given  for  money  reoelved 
by  him  In  a  fiduciary  character,  and  embezzled  by  him;  by  suing  on  the  note  the 
fraud  is  waived,  and  the  debt  is  merged  in  the  judgment. 

Appeal  from  special  term.  New  York  county. 

Motion  by  James  A.  Byrne  for  an  injunction  to  stay  prooeedinga  on  a  judg- 
ment obtained  against  him  by  Maria  Mulock,  on  the  ground  of  his  discharge 
in  bankruptcy.  The  judgment  creditor  opposed  the  motion  on  the  ground 
that  the  debt  for  which  the  judgment  was  recoveied  was  created  by  the  dedica- 
tion of  the  defendant  in  a  flducinry  capacity.  The  defendant  replied  that  the 
judgment  was  i-ecovered  on  h  notif  given  by  him  for  the  alleged  detlcieney.  and 
that  the  fraud,  if  any,  was  merged  in  the  note,  and  the  objection,  therefore,  was 
inapplicable.  Therewasa  judgment  in  favor  of  the  defendant,  and  the  plaintiff 
(judgment  creditor)  appeals.  Uev.  St.  U.  IS.  g  5117,  provides  that  "no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation 
*  *  *  while  acting  in  any  fiduciary  character,  shall  be  discharged  by 
proceedings  in  bankruptcy." 

Argued  before  Van  Brunt,  P.  J.,  and  BaADT  and  Daniels,  JJ. 

A.  C.  Fransioli,  tat  appellant.    S.  /.  Crooka,  for  respondent. 

Pbb  Cubiah.  It  is  claimed  upon  the  part  of  the  appellant,  who  ia  the  as- 
signee of  the  judgment  owned  by  her,  that  the  injunction  should  not  be 
granted,  upon  the  ground  that  the  judgment  was  entered  for  money  received 
by  the  defendant  in  a  fiduciary  capacity,  and  embezzled  by  him.  It  appears 
from  the  judgment  roll  that  the  judgment  was  entered  ui)on  a  promissory 
note,  and  whatever  may  have  been  the  consideration  for  this  promissory  note 
is  entirely  immaterial,  because,  if  there  had  been  any  fraud,  out  at  which 
this  consideration  arose,  by  suing  upon  the  note  simply,  the  fraud  was  waived. 
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and  only  the  debt  remained.  And  this  debt,  havlBg  become  merged  in  the 
jndgment,  comee  within  the  operative  force  of  the  bankruptcy  discharge. 
The  order  should  be  affirmed,  with  $10  costs  and  disbarseaients. 


McOaBSOB  V.  SPBorr. 
(Supreme  Court,  Oeneral  Term,  TMrd  Department.    Felbroary  4, 1891.) 

.AxaiTKATION— SbTTIKG  ASIDE  AWARD. 

The  facta  that  an  arbitrator,  under  a  statutory  BtlbmiMion,  was  a  couBln  to  oner 
of  the  parties,  (being  also  a  cousin  to  the  other;)  was  a  guest  at  his  bouse  during 
the  hearing  of  the  controrer8.v,  though  nominated  by  the  other  party;  and  the 
omission  of  the  arbitrator  to  have  one  of  the  parties  sworn  to  the  accounts  pre- 
sented by  him,  no  request  therefor  having  been  made  by  the  other, — are  not  suffl- 
dent,  in  the  alMienoe  of  evidence  of  undue  partiality  or  fraad  on  the  part  of  the 
arbitrator,  to  warrant  vacating  his  award. 

Appeal  from  special  term,  Warren  county. 

March  21,  1887,  Duncan  McGregor  and  George  Sprott,  by  an  instru' 
ment  in  writing  executed  In  pursuance  of  Code  Civil  Proo.  X.  T.  §  2366, 
submitted  to  the  arbitration  of  James  Mclntyre  all  their  accounts  and  de- 
mands against  each  other,  for  him  to  hear  and  determine  and  make  award 
tliereon.  Both  parties  thereafter  appeai'ed  before  the  arbitrator,  and  sub- 
mitted their  respective  accounts  and  demunds.  Neither  party  was  sworn;  no 
counsel  were  present.  After  the  hearings  were  closed  the  arbitrator,  July  2, 
1887,  made  his  award  in  writing  in  duplicate,  whereby  he  found  that  there 
was  dae  from  Sprott  to  Mc(>regor  92,345.31,  and  directed  payment  thereof. 
July  28,  1887,  Sprott  made  a  motion  at  special  term,  upon  affidavits,  to  vaeate 
this  award.  Mi Oiegor  read  affidavits  in  opposition,  and  the  special  term 
made  an  order  sending  the  matter  to  a  referee  to  take  testimony  as  to  what 
took  place  "before  the  arbitrator  at  the  several  hearings  before  him, and  as  to 
any  and  all  matters  tending  to  show  any  unfairness  or  corruption  or  willful 
mistake  on  the  part  of  said  arbitrator  or  the  contrary, "  and  report  the  same, 
with  his  opinion  thereon.  The  referee  took  the  testimony  offered,  and  made 
report  thereof,  with  his  opinion.  He  reported  that,  in  his  opinion,  no  unfair- 
ness, corruption,  or  willfol  mistake  on  the  part  of  the  arbitrator  was  shown, 
but  tbdt  the  arbitrator  made  his  award  in  good  faith,  believing  it  to  be  fair 
and  jost.  He  reported  that  the  arbitrator  was  a  cousin  of  each  party,  and 
known  by  both  to  be  so,  and  had  years  before  taken  some  part  in  an  effort 
made  to  effect  a  settlement  between  them,  and  was  first  nominated  by  Sprott; 
that  daring  the  arbitration  the  arbitrator  was  a  guest  at  McGregor's  house. 
This  fact  was  known  to  Sprott,  and  he  knew  it  to  be  in  accord  with  Mclntyre's 
usual  custom.  It  was  one  ground  for  vacating  the  award  that  the  arbitrator 
had  refused  to  have  McGregor  sworn  as  to  the  accounts  presented  by  him. 
The  referee  found  that  no  request  to  that  effect  was  made  by  Sprott.  Upon 
the  referee's  report,  including  the  testimony  taken  by  him,  the  motion  to  va- 
Ciite  the  award  was  renewed,  and  was  granted.  From  this  order  Duncan  Mc- 
Gregor appeals. 

Argued  before  Leabned,  F.  J.,  and  Landon  and  Matham,  JJ. 

8.  (ft  L.  M.  Brown,  for  appellant.     H.  A.  Howard,  for  respondent. 

Lamdon,  J.  Section  2374  specifies  thegrounds  upon  which  an  order  vacat- 
ing the  award  can  be  made.  The  referee's  report  negatives  the  existence  of 
any  of  these  grounds.  We  have  examined  the  testimony  taken  by  him,  and 
concur  with  him  in  opinion.  Ko  doubt  the  arbitration  was  conducted  ac- 
cording to  methods  unlike  those  which  prevail  in  the  trial  of  causes,  but  the 
])»rtie8  preferred  such  methods.  They  selected  a  relative  for  arbitrator,  one 
who  bad  long  known  them  both,  and  had  some  knowledge  of  their  dealings 
with  each  other.  The  bearings  were  had  free  from  the  restraints,  formalities, 
ud  technicalities  of  courts,  against  which  the  parties  were  entitled  to  indulge 
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their  prejudices,  and  act  accordingly.  Sprott  was  greatly  disappointed  in  the 
result,  and  quite  naturally  seeks  to  escape  from  it.  The  learned  special  term 
seemed  to  think  that  gross  injustice  had  been  done  him  in  ttie  award,  and 
therefore  concluded  that  the  eviden'-e  adduced  for  the  purpose  of  allowing  par- 
tiality on  the  part  of  the  arbitrator  ought  to  prevail.  We  do  not  assent  to  this 
reasoning.  We  cannot,  upon  the  assumption  of  error  in  judgment,  convict 
the  arbitrator  of  partiality.  To  do  so  would  be  unjust  to  the  arbitrator,  and 
an  assumption,  by  indirection,  of  a  general  jurisdiction  to  review  awards 
which  is  not  conferred  by  the  statute,  and  is  denied  by  the  authorities.  The 
court  possesses  no  general  supervisory  power  over  awards,  and,  if  arbitrators 
keep  witiiin  their  jurisdiction,  their  award  will  not  be  set  aside  because  they 
have  erred  in  judgment  either  in  fact  or  in  law.  Arbitrators,  unless  restricted 
by  tlie  submission,  may  disregard  strict  rules  of  evidence,  and  decide  accord- 
ing to  their  sense  of  equity.  Fudickar  v.  Insurants  Co.,  62  N.  Y.  892; 
Maniry  t.  WhiUm,  111  N.  Y.  679,  IBN.E.Bep.  638;  Sweety.  Morrison,  116 
N.  Y.  19,  22  N.  E.  Rep.  276;  Hoffman  v.  De  Qraaf,  109  N.  Y.  688,  16  N.  B. 
Rep.  357.  The  parties  by  their  submission  agreed  to  accept  the  award,  and 
that  agreement  must  prevail,  unless  the  complaining  party  can  maintain  the 
burden  of  showing  that  it  has  not  been  fully  and  honestly  complied  with,  or 
that  his  right  to  a  full  and  fair  investigation  and  hearing  has  not  been  al- 
lowed. We  tliink  that  the  attempt  to  impeach  this  award  has  failed.  Some 
questions  of  practice  in  respect  to  the  hearing  of  the  motion  are  presented  by 
the  appellant  which  we  do  not  think  it  needful  to  consider.  The  order  should 
be  reversed,  with  810  costs  and  disbursements,  and  the  motion  to  vacate  de- 
nied, with  ^10  costs  and  disbursements.    All  concur. 


Bkaoebtt  v.  Oriswold  $t  al. 
{Supreme  Court,  Oeneral  Term,  Third  Department.    February  4, 1891.) 

.   DiOBIT— FbAUDUISMT  REPBB8BNT1.TION8 — EVIDENCE. 

In  an  action  for  damages  against  a  trustee  of  an  insolvent  corporation  for  fraud- 
nlent  representations,  whereby  plaintiff's  intestate  was  induced  to  purchase  cer- 
tain of  the  company's  notes,-  upon  the  trial  of  the  issue  as  to  fraudulent  representa- 
tions of  the  defendant  as  a  conspirator  with  others,  made  directly  to  the  purchaser, 
plaintiff  proved  that  the  purchaser  was  induced  to  take  said  notes  from  a  third 
party  by  a  statement  of  the  treasurer  of  the  company  that  the  company  was  good, 
and  that  the  notes  would  be  paid  at  maturity.  It  appeared  that  said  treasurer  was 
made  such  without  his  knowledge;  that  be  was  also  a  cashier  of  a  bank  In  New 
York  city;  that  he  signed  certain  of  its  obligations  in  his  oltkial  capacity;  that  he 
was  not  a  stockholder  in  the  company,  and  had  no  interest  therein  beyond  a  salary 
of  $1,0(X)  per  annum  for  his  services;  and  there  was  no  evidence  that  he  partici- 
pated in  the  management  of  the  company,  such  acts  as  he  performed  being  entirely 
ministerial.  Held,  that  the  evidence  was  insufficient  to  establish  a  conspiracy  be- 
tween the  defendant  and  said  treasurer,  and  that  the  former  was  not  bound  by  the 
declarations  of  the  latter  to  plaintiS  as  to  the  solvency  of  the  company  and  the 
prospect  of  payment  of  the  notes. 

,  Co»8PiBACT— -Evidence. 

In  an  action  for  damages  in  such  case  against  one  of  several  trustees,  alleging  • 
conspiracy  between  them  to  cheat  and  defraud  the  pnblio,  evidence  of  acts  of 
defendant's  co-trustees,  in  which  he  did  not  participate  or  subsequently  acquiesce 
with  guilty  knowledge,  is  Inadmissible  against  bim  to  prove  the  formation  of  a 
conspiracy,  and  his  connection  with  It. 

Same. 

In  such  case  it  appeared  that  the  defendant,  at  the  age  of  24  years,  was  made  a 
co-trustee  with  others;  that  he  signed  financial  reports  of  the  company  at  the  re- 
quest of  his  father,  who  was  chiefly  interested  therein ;  that  he  was  not  present 
at  important  meetings  of  the  board  of  trustees;  and  that  its  principal  plans  and 
schemes  were  adopted  and  put  into  operation  before  his  connection  with  the  board 
of  trustees,  and  without  his  participation  therein.  Held  insufficient  to  fix  a  lia- 
bility upon  the  defendant  as  a  co-conspirator  with  the  other  trustees. 

Appeal  from  circuit  court,  Essex  county. 
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Action  by  Edgar  T.  Brackett,  administrator  of  Samuel  Bonnell,  deceased, 
against  Chester  Grlswold  and  otbers,  trustees  of  an  insolvent  corporation, 
alleging  a  conspiracy  between  the  defendant  and  said  trustees  to  defraud  the 
public  and  the  plaintiff,  and  seeking  to  recover  from  thedefendant  the  amount 
of  certain  notes  of  said  company  which  plaintiff  alleged  he  had  been  induced 
to  take  through  such  representations.  Defendant  Griswold  appeals  from  a 
judgment  for  plaintiff  entered  on  the  verdict  of  a  jury,  and  from  an  order  de- 
nying a  motion  for  a  new  trial. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Matham,  JJ. 

William  C,  ffolbrook,  for  appellant.  Pond  &  Frtmoh,  (Richard  L.  Hand, 
of  counsel,)  for  respondent. 

Lanixjm,  J.  At  the  close  of  the  plaintiff's  testimony  it  was  conceded  by 
plaintiff's  counsel  that  iill  of  the  evidence  offered  on  this  trial  was  read  from 
the  printed  case  on  the  last  appeal.  The  opinion  of  the  court  of  appeals  upon 
that  case  is  found  in  112  N.  Y.  454,  20  N.  £.  Rep.  376.  As  no  additional 
testimony  was  given  by  the  plaintiff,  the  question  is  presented  whether, 
within  that  opinion,  the  plaintiff  made  out  a  case  for  the  cousideration  of  the 
jury.  The  court  of  ap]>eals,  speaking  by  Andrews,  J.,  said:  "The question 
in  this  case  turns  upon  the  point  whether  the  evidence  proved,  or  tended  to 
prove,  a  cause  of  action  against  the  defendant  for  false  and  fraudulent  repre- 
sentations, within  the  rules  governing  the  common-law  action  for  fraud  and 
deceit."  After  stating  the  essential  elements  of  such  an  action  to  be  "rep- 
resentation, falsity,  scienter,  deception,  and  injury, "  and  commenting  thereon, 
the  court  declares :  "In  view  of  the  settled  principles  governing  ttie  action 
for  fraud  and  deceit  by  means  of  false  pretenses,  there  is,-  upon  the  evidence 
presented  In  this  case,  an  insuperable  difficulty  in  maintaining  the  present 
judgment.  There  is  no  evidence  that  Bonnell,  in  purchasing  the  notes,  re- 
lied upon  any  representations  made  by  the  defendant."  Sow,  upon  the  pres- 
ent trial,  without  any  additional  evidence,  the  jury  were  permitted  to  sur- 
mount this  "insuperable  difficulty."  and  to  find  that  Bonnell,  in  purchasing 
the  notes,  did  rely  upon  representations  made  by  the  defendant.  Upon  the 
last  as  upon  the  previous  trial  the  plaintiff  undertook  to  sho.w  that  thedefend- 
ant and  others  entered  into  a  conspiracy  to  form,  and  did  form,  the  corpora- 
tion upon  the  fictitious  and  fraudulent  basis  of  large  capital,  resources,  and 
flattering  prospects  of  abundant  profits,  and  in  furtherance  thereof  issued  a 
false  prospectus,  giving  a  glowing  account  of  these  pretended  facts  and  ad- 
vantages, and  issued  a  falsie  annual  report,  with  the  intent  to  cheat  and  de- 
fraud whoever  should  take  its  obligations.  The  jury,  upon  the  former  trial 
and  upon  this,  have  in  substance  found  that  this  conspiracy  was  made.  The 
notes  in  question,  for  the  amount  of  which  recovery  is  sought,  were  given  by 
the  Iron  Mountains  Compuny  of  Lake  Champlain  to  the  Birmingham  Iron 
Company  upon  payment  for  a  furnace,  and  were  before  maturity  transferred 
by  the  Birmingham  Iron  Company  to  Bonnell,  plaintiff's  intestate,  in  pay- 
ment for  coal,  which  Bonnell  sold  to  the  Birmingham  Iron  Company.  Before 
Bonnell  consented  to  take  the  notes,  he  inquired  of  his  customer,  tlie  Bir- 
mingham Iron  Company,  whether  the  notes  were  good.  The  Birmingham 
Iron  Company  said  they  were,  but  referred  him  to  George  Ellis,  the  treasurer 
of  the  maker,  the  Iron  Mountains  Company  of  liake  Champlain.  Bonnell 
sent  bis  clerk  to  Ellis,  and  Ellis  s:ud  that  "the  company  was  fully  responsi- 
ble, that  the  notee  were  good,  and  would  be  promptly  paid  at  maturity." 
Bonnell,  relying  upon  this  representation,  took  the  notes.  The  court  of  ap- 
peals, in  response  to  the  defendants'  contention  that  the  evidence  was  insuffi- 
cient to  support  the  finding  against  the  defendants  of  a  conspiracy,  or  defend- 
ants' participation  in  it,  said:  "We  deem  it  unnecessary  to  consider  this  con- 
tention. But  this  does  not  relieve  the  case  of  the  difficulty  that,  assuming 
the  tactM  to  be  as  found,  the  plaintiff's  case,  as  proved,  fails,  upon  the  ground 
y.l3N.y.s.no.l — 13 
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that  Bonnell,  when  he  took  the  notes,  did  not  know  of  tbe  IBegal  conspiracy 
or  false  representations,  and  conaeqnently  was  not  induenoed  thereby  in  mak- 
in'g  the  purchase."  We  fail  to  see  how  the  conspiracy,  and  the  acts  done  in 
furtherance  of  it,  can  relieve  the  case  now  of  the  same  dilBculty.  The  plain- 
tiff's case  "as  proveU"  failed  to  overcome  that  difficulty,  and  the  case  "as 
prored"  is  unchanged. 

The  court  of  appeals  said  "the  case  was  submitted  to  the  jury  upon  a  false 
theory."  We  understand  this  to  mean  that  it  was  false,  because  as  proved 
there  were  insuperable  dilHcuIties  to  a  recovery,  which  the  trial  eonrt  did  not 
recognize,  and  which  possibly  might  be  obviated  upon  a  new  trial  upon 
furtlier  evidence.  But  tlie  trial  court  evidently  construed  this  to  meau  that 
upon  the  case  "as  proved"  there  might  be  a  recovery  upon  a  true  theory. 
We  can  discover  no  ground  for  supposing  that  the  court  of  appeals  meant 
that  the  same  facts  would  support  any  rectivery  upon  any  theory.  The  theory 
adopted  by  the  learned  trial  judge  was  that,  if  Ellis  was  u  co-cunspirator  with 
the  defendant  in  the  fraudulent  conspiracy,  then  his  declaration  to  Bonnell 
that  the  company  was  fully  responsible,  and  that  the  notes  were  good,  and 
would  be  paid  at  maturity,  was  the  declaration  of  the  defendant.  This  ques- 
tion was  not  directly  presented  to  thecourtof  appeals,  but  tliat  court  remarks: 
"Ellis  is  not  charged  [in  tlie  complaint  meaning]  to  have  been  a  co-conspir- 
ator, and  it  does  not  appear  that  he  had  any  inteiest  as  stockholder  or  other- 
wise in  the  Iron  Mountains  Company."  We  have  examined  the  whole  testi. 
mony,  with  the  view  to  discover  upon  what  evidence  the  claim  that  Ellis  was 
a  co-conspirator  rests,  and  we  find  only  this:  That  after  tlie  corporation  was 
organized  tlie  board  of  trustees,  neither  Ellis  nor  defendant  being  present, 
appointed  Ellis  treasurer;  that  he  was  the  cashier  of  a  bank  in  New  York 
city;  that  at  a  subsequent  meeting  of  the  executive  committee,  of  which  de- 
fendant was  not  a  member,  Ellis'  salary  was  fixed  at  81,000  per  year;  that 
his  name  as  treasurer  was  printed  in  the  prospectus;  that,  pursuant  to  the 
resolution  of  the  board,  he  subscribed  his  name  as  treasurer  to  certain  obliga- 
tions of  the  company.  Thtrs  his  only  interest  in  the  company  was  ats  its  serv- 
ant or  officer,  on  the  promise  of  81,000  salary  for  his  services.  There  Is  no 
evidence  whatever  of  his  knowledge  of  any  scheme  to  defraud,  or  of  his  par- 
ticipation in  any  way  in  such  a  scheme,  other  than  can  be  derived  from  the 
fact  that  be  accepted  the  e£Qce  of  treasurer,  and  discharged  the  duties  inci- 
dent to  that  otBce.  The  complaint  names  the  alleged  conspirators,  bntdoes 
not  name  Ellis  as  one.  He  is  not  a  party  to  the  action.  His  representations 
to  Bonnell  were  not  made  in  any  business  transaction  between  the  Iron 
Mountains  Company  aad  Bonnell.  The  compiaint  states,  as  the  conrt  of  ap- 
peals take  pains  to  point  out  and  irssumeas  true,  "that  Bonnell  took  the  notes 
confiding  in  the  general  reputation  of  the  company  produced  by  the  repre- 
sentations," etc.,  made  lo  the  public  at  large;  thus  negativing  by  implication 
the  recent  suggestion  that  Ellis  made  any  representations  in  furtherance  of 
a  conspiracy.  The  evidence  does  not  tend  to  show  that  Ellis  was  a  co-con- 
spirator, and  a  verdict  resting  npon  that  hypothesis  cannot  be  upheld.  The 
evidence  of  the  acts  of  the  trostees,  in  which  Ellis  In  no  way  participated, 
cannot  implicate  him  in  their  conspiracy,  if  such  tliere  was,  in  the  absence  of 
all  evidence  tending  to  show  that  he  ever  participated  in  their  acts  or  acqui- 
esced in  any  conspiracy.  There  is  no  evidence  that  he  had  any  knowledge 
whatever  of  any  conspiracy.  The  theory  of  the  trial  court  was  that  a  con- 
spiracy between  defendant  and  Ellis,  If  established,  would,  notwithstanding 
the  ruling  of  the  conrt  of  appeals,  make  the  statement  of  Ellis  to  Bonnell's 
clerk  admissible.  There  is  no  evidence  to  support  that  theory,  and  hence  the 
ground  upon  which  the  court  of  appeals  based  the  ruling  is  unchanged.  El- 
lis' statement  to  Bonnell's  clerk  was  inadmissible.  As  the  judgment  rests 
upon  that  statement,  the  case  fails.  The  court  should  have  granted  the  mo- 
tion for  8  nonsuit. 
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Again,  the  findiag  bj  the  jury  that  the  deCancbmfc  entered  into  a  oonspiracx 
is  not  supported  by  the  evidence  legitiniat^y  admissible  to  prove  it.  The 
acts  of  defendant's  co-trustees,  in  wblcb  defendant  did  not  participate,  or 
subsequently  acquiesce  in  with  Icnowiedge  of  ttx^r  purpose,  are  not  admis- 
sible to  prove  agHinst  him  the  formation  of  a  oonspiiaey,  and  lils  connection 
with  it.  They  were  res  inter  alion.  It  may  be  adoaitted  ttuit  the  forma- 
tion of  a  conspiracy,  and  defenditnt's  connection  with  it.  may  be  proved  by 
circumstantial  evidence,  and  hence  that,  in  the  attempt  to  prove  the  existence 
of  a  conspiracy,  a  wide  range  of  circumstances  may  properly  be  shown,  and 
that  in  determining  tbeir  relevancy  much  must  be  left  to  the  discretion  of  tiie 
trial  court.  Tl)e  existence  of  tbe  conspiracy,  and  tbe  defendant's  connection 
with  it,  must  be  shown  before  tbe  acts  done  in  furtherance  of  '.t  become  ad- 
missilile.  This  is  a  rule  of  stringency,  but  sometimes  the  exigencies  sf  Uie 
case  justify  a  departure  from  it.  MnCartuy  v.  People,  83  N.  Y.  406;  Piaee 
V.  Minster,  65  N.  Y.  105;  Indemnity  Co.  v.  Glaaam,  78  N.  Y.  503;  Cuyler 
V.  McCartney,  40  N.  Y.  221.  It  is  to  be  observed  ttuit  the  court  of  appeals 
has  held  in  this  case  that  Uae  conspiracy  is  not  the  grawtmnt  of  tbe  action, 
and  that  it  was  unnecessary  to  ple<id  it.  It  follows  ttiat  the  only  proper  pur- 
pose of  proving  it  was  to  lay  the  foundation  for  the  admission  of  the  state- 
ment of  Ellis  to  Bonnell's  cleric,  to  the  end  that  that  statement  should  bind 
the  defendant  as  his  act,  because  made,  as  alleged,  by  one  oonapirator  in  fur- 
therance of  the  objects  of  the  conspiracy.  It  £  a  general  rale  in  civil  cases 
that  tbe  court  must  submit  to  the  jury  the  issues  of  fact  upon  winch  the 
plaintiff's  right  to  recover  depends,  but  that  the  court  UMst  itself  decide  the 
questions  of  fact  upon  which  only  the  admissibility  of  evidcnee  depends. 
Tlierefore,  before  the  court  could  receive  the  evidence  of  tbe  statement  of  El- 
lis, it  was  its  duty  to  decide  whether  a  cons  piracy  had  been  proved  against 
defendant  and  Eliis.  At  least  a  prima  faoie  case  should  have  been  estab- 
lished. People  T.  DavU,  56  X.  Y.  95, 103;  NewUnt.  Lyon,  49  K.  Y.  661. 
If  such  ti  prima  faeie  case  was  made  out,  then,  although  the  eoaspiracy  was 
not  the  gnicamen  of  the  action,  and  it  was  the  duty  of  tbe  court  to  decide 
as  to  tbe  fact  in  tbe  Urst  instance,  it  is  plain  Uiat  tbe  defendant,  if  the  ques- 
tion were  subsequently  submitted  to  the  jury,  would  have  no  gMMndof  com- 
plaint, since  ite  might  possibly  secnre  from  tbe  jury  a  different  Qnding 
frosu  that  made  by  the  court.  But  unless  a  primafaeie  case  was  made  out, 
then  it  is  clear  that  none  of  tbe  evidence  touching  the  oenspiraey  ought  to 
have  been  submitted  to  the  jury.  The  acts  and  decUrations  of  the  other 
trustees  may  have  tended  to  show  a  conspiracy  between  them.  Bst  noth- 
ing oould  tend  to  show  defendant's  connection  witii  it,  except  his  own  con- 
duct. Viewing  his  conduct — that  is,  his  acts,  declarations,  and  emissions 
— in  tbe  light  of  the  conduct  of  his  co-trustees,  and  we  thick  a  priane  facie 
case  of  cunspiiaey  against  him  was  not  estublislied.  Tbe  evidence  tends,  as 
we  think,  irresistibly  to  show  tiiat  be  was  a  lioy,  nomiually  associated  with 
bis  father  and  tbe  other  trustees,  not  tu  participate  in  tbeir  counsels,  but 
to  swell  their  numbers,  and  give  his  father  two  votes.  As  remarked  in  the 
opinion  of  the  court  of  appeals:  "At  the  time  of  these  transactions  he  was 
a  young  man  twenty-four  years  of  age,  employed  by  tbe  firm  of  John  A. 
tiriswold  Sa  Oo.r  at  Troy,  and  had  little,  if  any,  knowledge  of  ninmg  or  min- 
ing property,  and  was  made  a  trustee  of  the  Iron  ^fountains  Ctunpany  without 
his  knowledge  at  the  time,  and  signed  the  report  of  Jnnuary,  1870,  at  the  re- 
quest of  his  father,  who  was  largely  interested  in  mining  property,  and  in  the 
manufacture  and  sale  of  iron."  We  may  add  that  the  articles  of  association 
«f  the  "Iron  Monntains  Ciompany  of  Lake  Champiaiu"  were  filed  in  August, 
1869;  that  the  defendant  did  not  sign  them;  Ihnt  the  first  meeting  of  the 
board  of  trustees  was  held  August  12,  1869,  and  defeodaat  was  not  present; 
that  an  executive  xXHumittee  was  then  appointed,  of  which  he  was  not  then 
amemlier;  that  defendant's  first  act  in  oonnection  with  the  company  was  to 
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attend  a  meeting  of  the  board  of  trustees,  December  15,  1869.  Prior  to  that 
date  the  organization  of  tlie  company,  the  purchase  of  its  mining  property 
for  its  entire  capital  stock,  the  plan  for  the  return  and  disposition  of  a  por- 
tion of  this  stock,  the  issue  of  mortgage  bonds,  the  employment  of  Ellis  as 
treasurer,  the  plans  for  the  operation  of  the  business  of  the  company,  the 
making  of  the  contract  with  the  Birmingham  Iron  Company  upon  which 
the  notes  held  by  plaintiff  were  subsequenty  issued,  were  completed.  At 
the  meeting  in  question  measures  were  taken  to  secure,  upon  mortgage  of 
real  estate  and  a  plt-dge  of  stock  and  bonds,  a  loan  of  835,000.  No  fur- 
ther act  of  the  defendant  is  shown,  except  to  sign  the  annual  reports  pre- 
pared by  counsel.  These  the  defendant  signed,  relying  upon  the  representa- 
tions of  his  father  and  Plemington,  a  oo-trustee,  and  tlie  active  promoter  of 
the  enterprise.  It  is  true  that  he  had  previously  visited  the  property.  He 
was  adjudged  to  be  liable  for  knowingly  making  a  false  report,  in  violation  of 
section  15,  c.  40,  Laws  1848,  upon  the  evidence  which  is  reproduced  in  this 
case.  Blahe  v.  Qriswold,  103  N.  Y.  429,  9  N.  E.  Bep.  434.  This  adjudica- 
tion was  based  upon  the  finding  that  he  knew  the  mining  property  was  not 
worth  S2,000,000 ;  and,  since  all  the  capital  stock  of  the  compuny  was  is- 
sued for  it,  he  knew  the  capital  stock  was  not  fully  paid  in.  This  is  very 
different  from  the  proposition  that,  in  his  absence  and  without  consultation 
with  him,  and  before  he  knew  that  be  was  a  trustee,  the  other  trustees  had, 
with  the  intent  to  cheat  the  public,  formed  a  conspiracy,  into  which  he  subse- 
quently entered  with  knowledge.  The  records  of  the  corporation  are  evidence 
of  corporate  acts,  and,  so  far  as  a  legal  liability  devolves  personally  upon  a 
trustee  because  of  corporate  acts,  the  records  are  competent  evidence  against 
him.  But  a  conspiracy  is  the  resultof  intentional  wrong,  and,  in  the  nature 
of  things,  the  wrong  intent  of  a  party  can  only  be  shown  by  bis  own  acts  or 
omissions  indicating  his  actual  purpose.  Hence  these  records  of  meetings,  in 
which  the  defendant  did  not  participate,  cannot  show  his  intent,  unless  it  is 
shown  by  some  affirmative  evidence  that  they  were  at  least  brought  to  his 
knowledge.  Hence  also  tlie  inference  of  a  conspiracy,  which  they  are  relied 
upon  to  justify,  is  no  inference  against  the  defendant.  It  was  the  duty  of 
the  court  not  only  thus  to  decide,  but  to  give  the  proper  effect  to  the  de- 
cision. To  submit  the  whole  mass  of  evidence  to  the  jury  for  them  first 
to  determine  as  to  its  competency,  and  next  as  to  tlie  effect  of  such  as  thev 
should  deem  competent,  was  to  relegate  to  them  the  decision  of  questions 
both  of  the  law  and  the  fact, — questions  which  in  this  case  tax  the  ability  of 
the  judicial  mind  to  keep  properly  separated.  Of  course,  the  jury  would  con- 
found both,  and  the  more  readily  if  they  thought  that  the  plaintiff  had 
been  injured.  The  judgment  must  be  reversed  with  costs.  It  is  apparent 
that  a  new  trial  cannot  result  in  a  more  favorable  presentation  of  the  plain- 
tiff's case.  We  therefore  do  not  grant  a  new  trial,  but  dismiss  the  com- 
plaint on  the  merits,  with  costs.    All  concur. 


ViELE  V.  EeELEB. 

(Suvreme  Court,  Oenei-al  Term,  TVilrd  DepartmenL    February  4, 189L) 

WnXS— CONBTKUCTION— NATCKB  OF  ESTA.TB. 

Testator  devised  certain  property  to  a  daughter  for  life,  bat  to  be  held  in  fee  npon 
oertuln  conUngencies.  By  a  codicil  to  the  will  be  devised  the  same  property  to  the 
aald  daughter  expressly  for  life,  with  remaiader  over  to  her  descendants.  Helid, 
that  the  lee  was  revoked  by  the  subsequent  devise  for  life,  and  that  a  purchaser  or 
the  property  from  a  person  claiming  under  the  devise  in  teeoould  not  oecompelled 
to  take  the  property  under  an  agreement  for  olear  title. 

Case  submitted  on  agreed  statement. 

This  was  a  controversy  between  Maurice  E.  Vlele,  vendor,  and  William  H. 
Eeeler,  vendee,  involving  the  validity  of  the  title  of  the  former  to  certain  real 
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estate.  By  a  certain  clause  of  his  will,  Charles  D.  Townsend  deviaed  certain 
real  estate  to  executors  for  the  use  of  a  daughter  during  life,  but  provided, 
further,  that,  if  the  daughter  roarried  a  discreet  and  prudent  man,  upon  a 
testimonial  by  his  executor  to  that  effect,  she  should  take  the  property  in  fee. 
By  a  codicil  to  the  will,  be  made  a  diSfrent  disposition  of  the  same  property, 
directing  that  the  said  daughter  should  take  and  hold  the  same  for  and  during 
her  natural  life,  with  remainder  in  fee  to  her  descendants.  The  daughter 
married  the  vendor,  Maurice  Yiele,  and  received  from  the  executor  a  testimo- 
nial setting  forth  the  prudence  and  discretion  of  the  husband.  The  daughter 
thereafter  died,  having  devised  the  property  in  question  to  her  husband,  who 
sold  it  to  the  vendee  under  an  agreement  to  convey  a  clear  title.  The  vendee, 
William  H.  Keeler,  objected  to  the  title  he  was  required  to  take,  and  there- 
upon the  parties  submitted  the  following  questions  to  this  court,  under  section 
1279  of  the  Code  of  Civil  Procedure:  "First.  Is  said  Maurice  E.  Yiele  the 
owner  in  fee-simple  of  one  undivided  half  of  the  lot  of  land  *  *  *  in  the 
agreement  between  himself  and  said  William  H.  Eeeler  set  forth  ?  Second. 
Is  said  William  H.  Keeler  legally  bound  to  accept  the  deed  of  conveyance  of 
an  undivided  half  of  said  lot  of  land  *  *  *  tendered  to  him  by  said  Man- 
rice  E.  Viele?" 

Argued  before  Landoh  and  Matham,  JJ. 

S.  O.  SJupard,  for  plaintiff.    I$aae  Latoson,  for  defendant. 

Landon,  J.  The  will  of  Charles  D.  Townsend  gave  to  his  daughter,  Mrs. 
Yiele,  for  her  life  the  possession  and  enjoyment  of  the  share  of  bis  estate  al- 
lotted to  her,  but  bestowed  the  legal  title  thereto  upon  his  executors,  in  trust 
to  support  Mrs.  Yiele's  possession  and  enjoyment  fur  life.  The  codicil  to  the 
wUl  gave  to  Mrs.  Yiele  the  title  for  her  life  of  the  same  share.  We  pass  this 
life-estate  to  consider  the  important  question  whether  Mrs.  Yiele,  under  the 
will,  became  vested  of  a  fee  in  the  same  share,  or  whether  it  passed  upon  her 
death  according  to  the  provisions  of  the  codicil.  The  will  declares  that,  upon 
the  happening  of  certain  events,  the  share  of  which  it  gives  Mrs.  Yieie  the 
use  for  life  shall  vest  in  her  in  fee.  Subject  to  this  contingency,  which  would 
of  course  merge  the  remainder  in  the  fee,  tlie  will  disposed  of  the  remainder 
after  Mrs.  Yiele's  life-estate  in  her  share.  The  codicil  makes  a  different  dis- 
position of  the  remainder.  It  contains  no  provision  respecting  the  contin- 
gency whereby  Mrs.  Yiele's  life-estate  might  become  a  fee.  Thus  the  will 
makes,  in  any  event,  full  and  ultimate  disposition  of  the  share  allotted  to 
Mrs.  Yiele.  And  the  codicil  does  no  less, — it  bestows  the  share  for  her  life 
and  the  remainder  afterwards.  The  disposition  of  the  share  in  question  made 
by  the  codicil  is  the  latest  expression  of  the  testator's  will.  The  disposition 
is  complete,  and  therefore  prevails  over  any  different  disposition  contem- 
plated by  the  will.  This  view  of  the  case  answers  every  opposing  construc- 
tion suggested  by  the  plaintiff.  It  follows  that  both  questions  proposed  in  the 
case  submitted  must  be  answered  in  the  negative,  and  ttiat  judgment  must  be 
directed  for  the  defendant,  with  costs. 


MoBEHBAD  «t  al,.  Overseers  of  the  Poor,  e.  Bbown. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    February  4, 1891.) 
Jnanoss  or  thx  Piacis — SovricniicT  or  Vikdict. 

In  an  action  in  s  justice's  court,  for  penalties  for  violation  of  the  excise  laws,  a 
verdict  was  rendered  in  the  following  form.  "We  flnde  the  defende  $100  dollars; " 
and  subsequently  verbally  explained  by  the  jury  to  the  conrt,  and  then  expressed 
in  writing,  "We  flnde  the  defende  of  two  offenses,  fifty  dollars  each. "  Held,  Uiat 
(he  verdict  should  not  be  set  aside,  on  appeal,  as  too  uncertain  and  irregular  to  sup- 
port a  judgment.    Lxabkbo,  P.  J.,  dissenting. 

Appeal  from  Ulster  county  court. 
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Action  I17  John  Morehead  &Dd  another,  overseers  of  tbe  poor  of  the  town  of 
Marlboroagh,  agatnst  Cbarles  Bvown,  to  recover  penalties  for  violations  of  the 
excise  law  (Laws  N.  Y.  1857,  c.  628,  g  14)  by  the  sale  of  hard  cider  without 
a  license.  At  the  trial  in  the  justice's  court,  evidence  was  admitted,  against 
defendant'sobjectlon,  of  a  fight  between  the  purchaser  of  the  cider  and  a  third 
person,  shortly  after  the  purchase.  Defendant  moved  for  a  nonsuit,  on  the 
ground  that  "bard  cider"  is  not  within  tbe  meaning  of  the  statute  prohibit- 
ing thesale  of  "strong  aad  spiritnons  liqaon"  without  Uoense,  bnt  the  mo- 
tion was  denied  bytha  jnstice.  Tbeverdietoftbejnry,  as  first  rendered,  was, 
"We  finde  the  defende  8100  dollars."  Tliis  verdict  was  not  entered  in  the 
minutes,  but,  at  the  request  of  plaintifls'  attorney,  the  court  aslced  them  to 
again  retire  and  correct  thi^r  verdict.  At  this  request  the  foreman  of  the  jury 
stated  to  the  justice,  in  open  court,  at  follows:  "We  find  tbe  defendant  for 
two  offenses,  and'  snpposed  when  we  expressed  the  amount  the  court  would 
know  we  meant  two  offenses."  At  the  request  of  tbe  court,  the  jury  again 
retired  for  the  purpose  of  correcting  their  verdict,  and  returned  after  a  short 
deliberation,  with  tbe  ftdiowing  verdict:  "We  finde  tbe  defende  for  two  of- 
fenses, fifty  doilars  eaoh. "  The  court  thereupon  entered  judgment  for  tbe 
plaintifls,  and  against  tbe  defendant,  for  8100  damages,  and  921.90  costs. 
Plaintiffs  appeal  from  a  judgment  of  the  oouaty  coart,  reveningthe  jodgment 
of  the  justice. 

Argued  before  Leabmed,  P.  J.,  and  Landon  and  Mayham,  JJ. 

B.  Dagton,  for  appeUants.  O.  M.  WwlMff,  (Botoard  Ohipp,  at  eoauel.) 
for  respondent. 

Lahdok,  J.  I  think  the  judgment  of  the-  jnstioe's  court  was  rigbt  upon 
Uie  merits,  and  that  the  errors  complained  of  did  not  prejudice  tbe  defendant. 
Code  Civil  Proc.  §  3063.  The  verdict  was  in  writing,  and  asoords  with  tbe 
illiteracy  which  is  often  aa  accepted  test  of  the  impartiality  of  juron.  The 
practice  of  requiring  a  verdict  ia  writing  is  not  prescribed  by  law,  and,  if 
technical  inaceuEary  is  to  be  made  a  pretext  for  setting  it  aside,  cnnnot  be  too 
vigorously  oondemaod.  I  advise  a  reversal  of  the  judgment  of  tiie  ooonty 
court. 

MATHAM,  J..  CODBUTS. 

LBAiDfBD.  P.  J.,  {dissentinff.)  This  is  an  appeal  from  •  judgment  of  the 
county  court  reversing  a  judgment  recovered  by  plaintifCs  before  a  justice  at 
tbe  peace  for  910Q  and  costs.  Tbe  action  was  brought  to  recover  penalties 
amounting  to  $200  for  four  alleged  violations  of  section  14,  c.  ti^  Laws 
1857,  (excise  law.)  The  alleged  violations  were  the  selling  of  hard  cider  with- 
out a  liceuae.  The  action  is  penal,  and  the  defendant  is  entitled  to  have  tbe 
matter  tried  in  a  duO'  and  legal  manner.  The  evidanoe  given,  against  defend- 
ant's objection,  by  the  witness  Tanner,  that  his  brother-in-law  and  Elmendorf 
fought  together  when  they  got  back  in  the  woods,  was  plainly  improper.  It 
was  not  shown  that  they  fought  because  they  were  intoxicated,  and  it  was  no 
evidence  of  the  intoxicating  quality  of  the  cider.  Tbe  evidence  that  other 
complaints  had  been  made  about  defendant  was  improper.  The  jury  brought 
in  a  written  verdict:  "We  finde  the  defende  $100  dollars."  Plaintiffs'  coun- 
sel requested  that  the  jury  retire  and  make  their  verdict  more  explicit.  They 
attempted  to  state  their  verdict,  and  said:  "We  find  the  defendant  of  two  of- 
fenses, and  supposed  when  we  expressed  the  amount  the  court  would  know 
we  meant  two  offenses. "  Defendant's  counsel  requested  that  the  written  ver- 
dict be  entered,  and  the  jury  discharged.  Tbe  court  directed  the  jury  to  retire 
and  correct  their  verdict.  They  did  so,  and  brought  in:  "We  finde  the  de- 
fende of  two  offenses,  fifty  dollars  each."  I  think  that  this  was  not  snch  a 
verdict  as  justified  the  rendition  of  a  judgment  of  $100  thereon  in  favor  of  the 
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plaintiif.  I  can,  at  course,  conjectare  what  the  Jury  meant;  and  I  understand 
tlie  power  of  courts  to  correct  venlicta  in  respect  to  form.  But  I  tliink  this 
▼erdict  too  defective  to  stand.  It  aeems  as  if  the  jury  migbt  have  tliougfat 
that  tbey  could  "fine"  the  defendant.  But,  whatever  were  their  thong^btB, 
they  did  not  succeed  in  expressing  them  iu  a  manner  to  justify  a  judgment 
in  favor  of  plaintiffs.  The  judgment  of  the  county  court  should  be  affirmed, 
with  costs. 

Bagnall  «.  Barkabd. 
(SvpreiM  Court,  Oeneral  Term,  Third  DepartmeM.    Febmary  U,  1891.) 
BawAKD. 

Defendant  advertised  a  retrard  of  SSOO  for  tha  recovery  of  the  body  of  bis 
drowned  son.  FlaintiS  proposed  to  search  for  the  body  by  diving,  and  applied  to 
defeodaat's  agent  to  fnrnlsb  soitaMe  apparatus  and  aid  for  the  purpose,  which 
was  dcntk  Plaintlit  nseoverod  tbe  bo4y.  HeUL,  Idiat  plalntia'a  aervioes  were  not 
lendened  as»  nteie  employe  of  dsfeodantior  the  recovery  of  tb*  body,  and  ttafe  ha 
nright  recover  Ae  reward. 

Appeal  from  special  term,  Clinton  county. 

Action  by  Thomas  £.  Bagnall,  Jr.,  against  Henry  E.  Barnard.  Plaintifl 
Appeals  from  a  judgment  far  defendant  entered  on  the  dismissal  of  the  com- 
plaint at  the  tciaL 

Argued  before  Leasned,  P.  J.,  and  Landoi;  and  Matham.  JJ. 

aheMeu  <£■  Bootk,  (/.  P.  Studden,  of  eouDsal,)  for  uftpellaait.  Htnry  E. 
Jtamani,  {iBoful  Carbin,  ot  ooaasal,)  tor  reapandent. 

Leabned,  p.  J.  The  son  of  tbe  defendant  bad  he«ai  drowned  in  a  rlTer,  «nd 
ttie  body  had.  not  been  fonnd.  The  defendaiut  oflenred  by  publication  a  re- 
ward of  9200  to  the  pesaon  who  should  find  the  body.  Tlie  plaintifl,  having 
seen  this  offer  of  a  reward,  applied  to  the  ded'endaat's  af^ent,  while  this  ofCer 
was  outstanding,  and  proposed  to  seHrcli  for  the  body  by  diving,  if  the  de- 
fendant would  provide  the  diver's  suit,  and  furnish  the  man  necessary  to  aid 
in  worlung  the  apparatus.  Tbe  defendant's  agent  consented,  and  the  suit 
and  the  man  were  furnished  by  defendant.  Some  neoessaiy structure,  lilce  a 
dock,  was  also  supplied  by  defendant.  The  plaintiff  thereupon  did  dive  a 
few  times,  and  at  last  fbuxid  tlte  body  of  defendant's  son,  and  brought  it  up 
from  the  bottom  of  the  river  to  the  shore,  and  it  was  received  by  defendant. 
Tlie  plaintiff  brings  this  action  to  recover  the  reward  above  mencioaed.  The 
learned  justice  t>erore  whom  this  cause  was  tried  nonsuited  the  plaintiff,  and 
held  thait  Utn  plaintifl  was  not  btie  findei-;  that  he  was  working  fur  defend^ 
ant,  and  that  the  Onding  was  more  properly  the  work  of  the  defendant  him- 
self, in  whose 'employ  the  plaiotiS  was  acting  when  he  found  the  body;  that 
plaintiff  acted  gratuitously ;  that  others,  working  with  plaintiff,  were  equally 
entitled  to  the  reward.  We  think  that  this  was  not  oorrect.  Undoubtedly, 
when  plaintiff  pnoposBd  to  defendant's  agent  t«  diva  for  tbe  body,  the  aaient 
could  have  made  an  agreement  with  plaintifl  that  be  should  do  this  work  for 
defendant,  and  be  compensated  by  the  defendant  at  an  agreed  price,  or  at 
what  the  work  waa  w>orth,  and  tltat  plaintifl  should  nut  be  enUtled  to  tbe 
profleced  rewaxd.  If  this  had  beau  aeeepted,  then  a  different  case  would 
have  existed.  But  we  do  not  find  such  evidence.  There  is  some  evidence  on 
which  a  jury  might  be  urged  to  believe  that  plaintifl's  offer  to  dive  was  grai* 
tuitotts,  and  made  to  get  lumself  a  reputation.  But  on  this  there  is  a  con- 
flict. And  we  think  Uiat  the  evidence  did  not  justify  the  court  in  holding  at 
matter  of  law  that  the  plaintiff  did  not  rely  on  tbe  reward  as  bis  compensa- 
tion. Nox  d«  we  think  tbait  the  facts  proved  established,  as  ntatter  of  law, 
that  the  plaintifl  was  so  in  the  employ  of  the  defendant  that  it  could  be  said 
that  the  defendant  found  the  body.  Naturally,  the  defendant  waa  williag  te 
provide  any  appliance  which  plaintifl  needed  in  order  to  div«>    But  thepio- 
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Tiding  of  sacb  appliances  did  not,  as  matter  of  law,  show  that  plaintifF  was 
defendant's  employe.  The  offer  of  6200  for  finding  the  body  was  standing 
open,  in  no  way  wltlidrawn.  At  the  very  time  when  the  defendant's  agent  whs 
providing  these  appliances,  and  at  the  time  when  by  their  aid  the  plaintiff  began 
his  work  of  diving,  the  defendant  was  still  proclaiming  that  he  would  give 
9200  to  the  person  who  found  tlie  body.  The  plaintiff  might  justly  have  re- 
lied on  this.  It  is  true  that  what  the  defendant  did  aided  the  plaintiff  in  his 
work,  and  thus  aided  in  the  final  result.  But  it  was  the  plaintiff  who  found 
the  body.  And  it  would  be  a  strange  meaning  to  give  to  the  offer  of  a  re- 
ward, that  it  was  not  to  be  p.ijable  in  case  the  defendant  rendered  any  assist- 
ance  in  the  search.  An  'offer  of  a  reward  in  such  a  case  is  intended  to  stim- 
ulate exertion  by  compensating  success  beyond  the  ordinary  value  of  the 
work  done.  Unless  the  offer  is  plainly  and  clearly  withdrawn,  so  that  the 
person  who  attempts  the  work  has  no  longer  this  stimulus  to  effort,  he  ought 
to  receive  what  had  been  promised,  even  though  he  who  made  the  offer  may 
think  that  he  could  have  had  the  work  done  at  a  cheaper  price.  Judgment 
teveised,  new  trial  granted,  costs  to  abide  event.    All  concur. 


LANeLOIS  V.  Hatward. 

{Supreme  Court,  General  Term,  Third  Department.    February  18, 1801.) 

Naw  Tkiax. — BumoiBKOT  or  EviDKroa. 

The  appellate  court  will  not  reverse  an  order  of  a  trial  Judge,  setting  aside  a  ver^ 
diet  for  plaintiS,  in  an  action  for  assault  and  battery,  upon  her  own  onooRoborated 
.  and  positively  contradicted  testimony. 

Appeal  from  circuit  court,  Clinton  connty. 

Action  by  Elizabeth  Langlois  against  Frederick  F.  Hayward,  to  recover 
damages  for  an  alleged  assault  and  battery  committed  by  the  defendant  upon 
the  plaintiff.  Plaintiff  appeals  from  an  order  setting  aside  a  verdict  in  her 
favor,  and  awarding  a  new  trial. 

The  only  evidence  in  support  of  the  verdict  bearing  upon  the  question  of 
the  assault  was  the  testimony  of  the  plaintiff.  She  is  positirely  contradicted 
by  the  defendant,  and  bis  testimony  is  in  part  contradicted  by  two  witnesses, 
who  were  present  at  the  time  of  the  alleged  assault  and  battery. 

Argued  before  Lcarnkd,  P.  J.,  and  Landon  and  Mathau.  JJ. 

Bhedden  d  Booth,  {J.  F.  8ht(Uien,  of  counsel,)  for  appellant.  Frederick 
F.  Hayward,  for  respondent. 

Matham,  J.  The  granting  of  a  new  trial  upon  the  minutes  of  the  court 
rests  in  the  sound  discretion  of  the  trial  judge,  and  his  determination  should 
not  be  interfered  with  on  appeal,  unless  it  is  apparent  that  that  discretion 
was  abused  or  improperly  exercised.  Barrett  v.  Railroad  Co.,  45  N.  Y.  628. 
We  do  not  think  that  there  was  an  abuse  of  that  discretion  in  this  case.  The 
Terdict  rested  solely  upon  the  testimony  of  the  plaintiff,  wholly  uncorrobo- 
rated as  to  tlie  assault.  It  is  true  that  the  doctor  called  by  her  as  a  witness 
says  that  the  discoloration  upon  her  arm  might  have  been  produced  by  tbe 
violent  grasp  of  the  hand,  but  he  also  says  tliat  it  might  have  been  produced 
in  some  other  way,  so  that  his  evidence  scarcely  amounts  to  a  corroboration  of 
the  plaintiff's  upon  that  subject.  Tbe  verdict  being  found  upon  the  uncor- 
roborated testimony  of  the  plaintiff,  tbe  court  might  set  it  aside  and  order  a 
new  trial,  although  her  testimony,  when  talten  by  itself,  might  be  sufficient, 
if  uncontradicted,  to  prove  her  case.  Meddaugh  v.  Bigelow,  67  Barb.  106. 
And  this  is  especially  true  when  the  motion  is  made  before  and  granted  by  the 
judge  before  whom  tbe  action  was  tried,  who  had  the  opportunity  of  observ- 
ing tbe  demeanor  of  the  witnesses,  and  judging  of  the  amount  of  credence  to 
which  they  were  entitled.  In  Meddaugh  t.  Bigelow,  supra,  tbe  court  says: 
"The  jadge  who  tried  the  cause  and  heard  the  witnesses  testify  was  better 
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qaalified  to  determine  whether  the  jury  was  misled  than  any  other  tribunal, 
and,  as  he  exercised  his  discretion,  *  *  *  this  court  should  not  inter- 
fere." It  is  true  that  the  verdict  of  a  jury,  upon  a  disputed  question  of  fact, 
should  not  t>e  set  aside  when  the  evidence  clearly  supports  the  verdict,  al< 
though  from  the  evidence  the  court  might  have  reached  a  different  conclusion 
from  that  found  by  Uie  jury.  Benkwith  v.  Railroad  Co.,  64  Barb.  299.  But 
when  the  verdict  is  so  decidedly  against  the  weight  of  evidence  that  it  is  clear 
that  the  verdict  is  the  result  of  sympathy,  passion,  or  prejudice,  the  verdict 
will  be  set  aside  for  that  reason;  and  when  the  verdict  is  supported  .only  by 
the  testimony  of  an  interested  party,  who  is  contradicted  by  the  adverse  party 
and  two  disinterestpd  witnesses  upon  the  material  facts  in  dispute,  and  the 
trial  jndge,  upon  that  proof,  in  the  exercise  of  the  discretion  vested  in  him, 
sets  aside  the  verdict,  as  against  the  weight  of  evidence,  in  such  a  case  we 
think  this  court,  on  appeal,  ought  not  to  reverse  the  order.  The  order  is 
aiBrmed,  with  costs.    All  concur. 


Ttlee  t>.  O'Eehxt. 
(Supreme  Court,  OarMroI  Term,  TMrd  Department.    February  18, 18B1.) 

lOABIUTr  OF  AOSNT — BA1.B8  OH  CREDIT — RlOHTS  Or  PbIHOIPAL. 

In  an  action  to  recover  from  defendant  the  value  of  lomber  sold  by  him  on  credit, 
••  acent  for  plaintiff,  defendant  was  permitted  to  testify  to  a  cnstbm  of  the  trade 
to  sell  lumber  on  credit.  Held,  that  plaintiS  might  show,  tai  lebattal,  sales  for 
eaah  to  be  the  oastom,  and  sales  on  credit  the  ezception. 

Appeal  from  Sullivan  county  court. 

Action  by  Calvin  Tyler  against  James  B.  O'Beilly  to  recover  the  value  of  a 
quantity  of  lumber  sold  by  defendant  as  agent  for  plaintiff.  Plaintiff  appeals 
from  a  judgment  for  defendant  entered  on  the  dismissal  of  the  complaint  at 
the  trial. 

Argued  before  Lkabned.  P.  J.,  and  Lamiwn  and  Mathah,  JJ. 

James  I.  Curtis,  (T.  F.  Bush,  of  counsel,)  for  appellant.  Alpheu$  Pottt, 
for  respondent 

Lkabnkd,  F.  J.  The  facts  may  be  briefly  stated  as  follows:  The  plaintiff 
authorized  the  defendant  to  sell  some  luml)er  for  him.  Nothing  was  said 
mbout  the  terms  of  sale,  whether  for  cash  or  credit.  In  a  subsequent  conver- 
sation between  defendant  and  plaintiff's  son,  defendant  said  he  could  have 
sold  some  and  taken  paper,  but  plaintiff  would  not  like  that;  and  plaintiff's 
son  said,  "No."  Afterwards  defendant  sold  some  to  Powell;  that  is,  he  au- 
thorized PowpII  to  take  it.  Powell  proved  to  be  irresponsible.  The  defend- 
ant testified,  in  his  own  behalf,  that  he  sold  this  lumber  in  the  usual  way  of 
selling  that  kind  of  lumber, — on  credit.  Afterwards  the  plaintiff  offered  to 
show  that  it  was  the  universal  custom  to  sell  lumber  for  cash,  and  that  it  was 
the  exception  to  sell  for  credit.  This  was  excluded,  and  plaintiff  excepted. 
The  court  nonsuited  the  plaintiff.  As  defendant  had  been  permitted,  in  order 
to  justify  his  action,  to  testify  that  It  was  usual  to  sell  such  lumber  on  credit, 
it  is  plain  that  the  plaintiff  should  have  been  permitted  to  deny  this.  Further, 
the  conversation  between  defendant  and  plaintiff's  son  tended  to  show  that, 
before  the  actual  sale,  defendant  understood  that  he  was  to  sell  only  for  cash. 
This  made  a  question  for  the  jury.  The  duty  of  the  agent  is  stated  in  2 
Kent,  Comm.  622,  and  is  so  familiar  that  we  need  not  repeat  it.  We  think 
that  the  case  should  have  gone  to  the  jury,  and  that  the  evidence  above  men- 
tioned should  have  been  admitted.  Judgment  reversed,  new  trial  granted, 
easts  to  aUde  event. 
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National  Exchanoe  Bank  v.  MoFaklan  «t  al. 
{Supreme  Cimrt,  O-eneral  Term,  Third  Department.   FabruBry  18,  tSBl.) 

RlOBT  TO  SEPA11A.TB  TRIAI. 

Under  Code  CivU  Proa  H.  Y.  1 987,  providing  that  "a  leparate  trial  between  the 

SlainUS  and  one  or  more  dafendante  •  •  •  may  be  directed  by  the  oouA,  in  iU 
iscretion, "  wbera  the  evldenoe  agalnat  one  of  two  defendants  u  not  admbslblie 
against  the  other,  but  will  probably  have  the  effect  of  prejudicing  tba  case  of  tbe 
latter  with  the  jnry,  it  ii;  t  proper  exercise  of  discretion  to  direct  separate  trial*. 

Appeal  trom  special  term,  Montgomery  county. 

Action  bj  the  National  Exchange  Bank  of  Albany  against  Jolin  McFarlan 
and  John  Carmichael.  Plaintiff  appeals  from  an  order  directing  a  separate 
trial  between  itself  and  each  defendant. 

Argued  before  Landon  and  Matham.  J  J. 

Moak  t&  Buchanan,  (C  /.  Buchanan,  of  counsel,)  for  appellant.  W.  L, 
Van  Denhergh,  (E.  Countryman,  of  counsel,)  for  respondent. 

Landon,  J.  The  action  is  upon  a  promissory  note  made  by  Daniel  Carmi- 
chael ,  and  the  defendants  are  sought  to  be  charged  as  indorsers.  Each  defend- 
ant deni«8  making  the  indorsement.  The  question  of  fact  is  wlietber  the  al- 
leged indorsements  arc  forged.  The  motion  for  asepanitetrial  was  granted  npon 
the  motion  of  the  defendant  McFarlan,  and  upon  affidavits  sfaowing  that  there 
are  many  notes  similar  to  the  note  in  suit;  that  upon  a  trial  already  had  upon 
one  of  tliese  notes,  to  wlilch  the  defendants  interposed  the  lilce  aoswers,  much 
evidence  was  offered  and  received  for  the  purpose  of  showing  the  genuineness 
of  the  indorsement  of  the  defendant  Carjuichael,  which  was  not  Hdmissible 
against  the  defendant  McFarlan,  but  which  the  defendant  and  his  counsel  t>e- 
lieve  tended  to  prejudice  the  case  of  McFarlan  in  the  minds  of  the  jury.  In 
this  case  the  same  evidence  will  probably  be  offered  against  the  defendant 
Carmichael,  and  the  defendant  McFarlan  wilU  it  is  t>elieved  by  his  counsel, 
be  unjustly  prfjudiced  by  it.  The  order  is  a.discretionary  one.  Section  967. 
Code  Civil  Proc..  provides  that  "a  separate  trial  between  the  plaintiff  and 
one  or  more  defendants  *  *  *  may  be  directed  by  the  court,  in  its  dis- 
cretion." See,  also,  section  455.  The  learned  justice  who  granted  this  order 
presided  upon  the  trial  upon  tlie  other  similar  note.  He  has  presumably  ex- 
ercised his  discretion  in  the  liglit  of  the  demunslration  had  before  him  of  the 
danger  to  whicli  McFarlan's  rights  are  exposed  by  tlie  failure  of  the  jury  to 
discriminate,  as  they  ought,  between  the  evidence  which  affects  him  and  that 
which  affects  Carmichael.  We  can  see  from  the  affidavits  that  such  danger 
is  probable.  Under  the  circumstances,  we  can  hardly  doubt  that  the  order  is 
right.  '  Order  affirmed,  with  SIO  costs  and  printing  disbursementa. 


MoRiiis  V.  Caumicbaxl  et  aU 

{Supreme  Court,  Oeneral  Term,  Third  Department.    February  18, 1891.) 

Appeal  from  special  term,  Montgomery  county. 
Argued  before  Lansom  and  Matham,  JJ. 

Modk  A  Buehutuin,  (C.  J.  Buohannn,  of  oomisel,)'far  sppdlant    W.  L.  Tom  ITen- 
bergh,  (£.  (7oi«ntrvman,. of  counsel,)  for  respondent. 

liAinJON,  J.    Ttiis  order  is  like  the  foregoing,  (Batik  v.  McFarlan,  viA  supra,)  vaA 
la  for  the  some  reoaons  affirmed,  with  $10  costs  and  printing  dlsbnnanieiits. 


/ft  re  Ohiustib  «t  dl. 
(Supreme  Court,  Oeiural  Term,  ThArd  Department.    FebrmrT- 18;  I8n.) 

1.  Po'wKBS  IS  Trust— EzsouTioN. 

Testator  devised  bis  estate  to  his  wife,  as  executrix,  in  trust  for  the  payment  ef 
debts,  "with  power  to  sell  and  dispose  of  the  same. "    Held,  that  as  no  authority  to 
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reoelve  rents  and  profits  was  given  to  the  ezeontrtx,  no  estate  in  the  land  passed  to 
her,  but  abe  took  a  mere  power  in  tmat,  nnder  1  Rsr.  St.  N.  Y.  marg.  p.  720,  f  60; 
and,. she  taavioK  died  without  ezeontine  it,  its  execution  was  not  to  be  assumed  by 
the  court  as  a  trust,  but  devolved  upon  the  administrator  of  the  devisor  with  the  will 
annexed.  Following  Matt  r.  Ackerman,  92  N.  Y.  539. 
9l  Wills— TRDSTS—PERPETriTiEs. 

Testator  devised  part  of  his  estate  to  his  ohildren  in  fee.  By  a  subsequent  clause 
of  OxB  w41L  hs  dsvued  the  same  property  to  a  trustee,  with  power  of  sale,  for  the 
payment,oidehto;  and  Ity  a  farther  dansadlreoted  that  no  partof  said  .estate  should 
be  sold  until  all  of  his  ohildren  arrived  at  the  age  of  21.  At  the  time  of  testator's 
.death  there  were  five  minor  ohildren.  Held  that,  the  devise  to  the  children  being 
•abject  to  the  payment  of  debts,  the  restriction  of  tiie  power  to  sell  for  that  pur- 
pose, until  the  majority  of  the  youngest,  was  a  snspenslon  of  the  absolute  power  of 
alienation,  under  1  Bev.  St.  N.  x.  mturg,  p.  788,  { 16,  beyond  uro  Uvies  in  being,  and 
therefore  void. 

.Appeal  from  special  term,  Washington  oounti^. 

I'vtAtian  by  George  Obriatie  and  John  Christie  for  tfaa  appointment  of  a 
itrufltee  onder  the  will  of  Oliver  BnUerAeld,  deoeaaed,  in  the  place  of  a  de- 
ceased trustee.  Petitionera  w«re  oreditora  of  George  Christie,  deoeaaed,  and 
Utte  abject  of  Uieir  appHcation  for  the  appointment  of  a  trustee  was  to  obtain 
4be  ezecution  of  a  power  of  sale,  conferred  upon  tlie  executrix  in  the  will  of 
isiiid  decedent,  to  piwide  funds  fior  the  payment  of  his  debts.  The  will  first 
•diiBoted  the  payment  of  testator's  debts,  and  then  dervised  one-ttilrd  of  his 
«Btate  bo  hia  wife  in  fee,  and  the  rest  to  his  children  and  grandchild,  and  ap- 
pointed his  wi£a  executriic,  and  his  son  Duane  executor.  He  then  gave  and 
^Bviaed  all  his  real  and  personal  estate  to  his  wjife,  Khoda,  in  trust  for  the 
payment  of  debts  and  legacies,  with  power  to  sell  and  dispose  of  the  same  at 
pabllc  or  private  sals;  provided,  howe\'er,  that  no  part.of  his  real  estate,  as 
aft>reBaid,.diottld  be  sold  until  each  and  nil  of  his  said  children  should  have 
ouxivied  at  the  age  of  21  yern-s.  The  said  Oliver  Butterfleld  left  little  or  no 
penonnl  prapertj  «saept  his  fanning  stook  and  tools,  of  little  value,  and  no 
inventory  of  any  peraonal  property  was  Illed  in  the  surrogate's  office.  But  he 
left  tiieTsal  estate  deeoribed  in  the  petition.  At  the  time  of  bis  death  he  was 
tedabted  to  and  owing  the  petiUoners  the  sum  of  9800,.ar  thereRhouts.  This 
^ebt  was  tor  mtmey  loaned  and  advanced  by  them  to  him,  and  was  In  the 
tfarm  of  a  note-signed  by  him,  and  an  aocount  against  him.  Afko:  the  death 
mf  the  said  Oliver,  Dnune  and  Bhoda  Butterfleld,  executor  and  executrix  un- 
der the  will,  executed  and  delivered  to  tlie  petitlDners  a  note  for  the'debt  and 
sntHrsst,  on  which  patitiDnera  afterwards  obtained  judgment.  Bhoda  But- 
terfleld, the  widow  of  Oliver,  and  the  trustee  named  in  the  will,  died  on  or 
about  the  29th  day  of  July.  1687.  The  petition  sets  forth  the  names  of  the 
persons  interested  in  the  real  estate  therein  desoribed,  and  nsks  for  an  order 
:appaiDting  some  suitable  person  as  trustee  in  the  place  of  the  said  Bhoda. 
This  petition  was  noticed  for  hearing  at  special  term,  and  was  opposed  by 
f  red  K.  Butterfleld  as  a  purolisiser  of  part  of  the  real  estate  described  in  the 
petition,  and  by  Andrew  Minton,  who  also  claimeii  to  be  a  purchaser  from 
tiie  heirs  at  law  of  Oliver  Butterfleld  of  a  portion  of  the  said  real  estate.  The 
.said  Fred  B.  Butterfleld  and  Andrew  Minton  appeal  from  an  order  appoint- 
ing a  trustee  in  the  room  and  stead  of  Bhoda  Butterfleld,  dPceased,,to  perform 
and  execute  the  trust  tor  the  payment  of  debts  contained  in  said  Oliver  But- 
terfleld's  will. 

Ai^ued  before  Leabned,  P.  J.;  and  Landon  and  Mayham,  JJ. 

Toung  &  Kellogg,  (A^  D.  Arnold,  of  counsel,)  for  appellant.  Job  €f.  <SA«r- 
SBon,  {Matthew  Hale,  of  counsel.)  Cor  respondent. 

Learned,  P.  J.  Oliver  Butterfleld  died  July,  1B68.  By  bis  will  he  gave 
-one-third  of  his  estate,  real  and  peraonal,  to  his  wife,  Bhoda.  He  gave  the 
toatand  residue,  real  and  personal,  to  his  eight  children  and  one  grandchild, 
■equally,  eixcept  that  one  daughter  was  to  have  half  of  the  amount  which  oth- 


Digitized  by 


Google 


204  HEW   TOSS  SUFPLEMKNT,  Vol.  13.  [Slip.  Ct. 

en  had.  The  legacies  were  to  be  paid  within  a  year  after  tlie  youngest  child 
became  21.  He  made  his  wife  executrix,  and  his  son  executor.  He  then 
continued:  "I  give  all  my  real  and  personal  estate  of  every  kind  to  my  wife, 
Rhoda,  executrix,  •  •  *  in  trust  for  the  payment  of  my  just  debts,  and 
tht-  legacies  above  specified,  with  pow^r  tosell  and  dispose  of  the  same."  As 
there  was  no  authority  given  to  lilioda,  executrix,  to  receive  the  rents  and 
protltB,  no  estate  passed  to  her.  But  this  trust  was  valid  as  a  power,  and  the 
land  passed  to  the  devisees  subject  to  the  power.  1  Bev.  St.  marg.  p.  729,  § 
56.  Therefore  the  title  to  the  land  vested  at  once  in  the  devisees  named  in 
the  will,  and  all  which  Bhoda,  the  executrix,  took  was  a  mere  power  in  trust, 
which  enabled  her  to  sell  the  land  and  .apply  the  proceeds.  She  had  no  estate 
as  trustee.  As  to  the  one-third  which  was  devised  to  her,  she  could  sell  and 
convey  that  as  owner.  She  held  that  power  in  trust  as  a  part  of  her  author- 
ity as  executrix,  not  as  any  independent  power.  There  has  been  much  dis- 
cussion in  the  courts  whether  a  power  thus  given  to  an  executrix  to  sell  land 
for  the  purpose  of  paying  debts  and  legacies  passed  to  the  administrator  with 
the  will  annexed  or  not.  It  is  not  necessary  to  go  back  to  the  old  cases,  be- 
ginning with  Be  Peyster  v.  Clendining,  8  Paige,  296 ;  for  the  matter  has  now 
been  definitely  settled  by  Mott  v.  Ackerman,  92  N.  Y.  589,  at  pages  553.  554. 
It  is  there  held  that  such  power  belongs  to  the  oflBce  of  executrix,  and  passed 
to  the  administrator  with  the  will  annexed.  This  decision  is  a  constrnction 
of  2  liev.  yt.  marg.  p.  72,  §  22,  defining  the  power  of  administrators  with  the 
will  annexed;  and,  thus  construed,  thut  section  must  constitute  a  practical 
exception  to  the  general  rule  that,  on  the  death  of  a  trustee,  the  trust  or  the 
power  in  trust  vests  in  the  supreme  conrt.  1  Rev.  St.  marg.  p.  730,  §  68; 
Id.  p.  734,  §  102.  Hence  it  follows  that,  if  there  be  any  power  in  trust  under 
this  will  yet  to  l>e  enforced,  it  must  be  enforced  through  an  administrator 
with  the  will  annexed.  This  is  not  the  case  of  a  power  in  trust,  not  connected 
with  the  office  of  executor.  On  the  contrary,  if  this  power  be  still  in  exist- 
ence, it  belongs  to  the  ofllce  of  the  executor.  And  as  the  executrix  is  dead, 
it  must  be  executed,  if  at  all,  by  an  administrator  with  the  will  annexed.  To 
hold  otherwise  would  Ise  to  disregard  the  decision  last  cited,  which  must  be 
held  to  have  settled  the  question  on  which  there  had  been  uncertainty. 

There  are  some  other  difficulties  in  this  case,  and  we  do  not  intend  to  de- 
cide whether  the  petitioner  is  or  is  not  entitled  to  relief  in  any  court.  It  is 
enough  to  say — First,  that  this  is  a  mere  power  in  trust  which  conveyed  no 
estate  to  the  executrix,  Rhoda;  second,  that  the  power,  as  it  is  given  to  pay  debts 
and  legacies,  and  especially  as  real  and  personal  estate  are  mingled,  belongs  to 
the  office  of  executor,  and  is  not  to  be  separated  tlieref  rom ;  third,  that  it  would 
pass  to  the  administrator  with  the  will  annexed;  and,  fourthly,  that  for  these 
reasons  it  is  not  for  the  court  to  appoint  a  trustee  of  the  power,  and  thus  to 
separate  it  from  the  office  of  executor.  Whether  these  petitioners  can  show 
themselves  at  this  late  day  to  be  creditors  of  the  deceased,  and  can  obtain  the 
appointment  of  an  administrator  with  the  will  annexed,  we  do  not  decide.  2 
Rev.  St.  marg.  p.  74,  §  27.  There  has  been  great  delay.  It  does  not  appear 
precisely  when  the  wifi  was  proved.  But  it  is  averred  that  the  deceased  left 
personal  property  worth  over  $1,000,  which,  of  course,  would  be  the  Qrst 
fund  for  the  payment  of  the  debts.  The  executrix  died  July  29,  1887,  and 
the  heirs  of  the  deceased  have  sold  some  of  the  land. 

There  is  another  point  which  should  be  considered.  The  will  of  the  de- 
ceased provides  that  no  part  of  his  estate  shall  be  sold  until  all  of  his  children 
arrive  at  21.  At  his  death  five  were  under  that  age.  Therefore  the  trust 
power  could  not  be  executed  until  these  five  had  arrived  at  21.  The  estate  of 
the  devisees  was  subject  to  the  trust  power,  so  that  they  could  not  convey  a 
clear  title  until  the  five  minors  had  reached  21.  In  Henderson  v.  Hen- 
derson, 113  N.  Y.  1,  20  N.  E.  Rep.  814,  at  page  15,  113  N.  Y.,  and  page 
818,  20  N.  E.  Sep.,  it  was  held  that  a  clause  that  exeoutors  having  a  power 
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■boold  not  be  compelled  to  make  partition,  etc.,  until  five  years  from  pro- 
bate, did  not  Buapenil  tlie  power  of  alienation;  for  it  was  said  ttiat  the  power 
of  sale  was  not  suspended  when  the  executor  was  merely  permitted  to  de- 
lay. Sobtrt  V.  Coming,  89  N.  Y.  225.  The  present  case  is  different  The 
execntrix  is  here  alisolutely  prevented  from  making  a  sale  for  a  time  lim- 
ited by  the  arrival  of  Ave  minors  at  maturity.  And  as  the  existence  of 
this  power,  if  valid,  would  suspend  the  absolute  power  of  alienation  by  the 
devisees,  the  suspension,  to  be  valid,  may  not  be  beyond  the  two  lives  limited 
by  statute.  1  Rev.  St.  marg.  p.  723,  §  15.  The  absolute  power  of  alienation 
la  suspended  when  there  are  no  persons  In  being  by  whom  an  absolute  fee  in 
possession  can  be  conveyed.  Section  14.  Now,  the  executrix  cannot  exe- 
cute the  power  until  the  majority  of  the  five  minors,  and  until  tiiat  time  the 
conveyance  of  the  devisees  would  be  liable  to  be  defeated  by  the  subsequent 
execation  of  the  power.  Hence  the  power  does  suspend  the  absolute  power 
of  alienation  until  that  time,  and  is  therefore  void.  The  order  should  t>e  re- 
versed, with  ilO  costs  and  printing  dlsbureements,  and  motion  denied,  with 
•10  costs.    All  concur. 


WHITK  v.  'WlI.ET. 

(Supreme  Court,  Oeneral  Term,  TMrd  Department.    Febmary  18, 18B1.) 

1.  HlOHWiLT — DbDIOATION  BT  PRBSCRIPnOir. 

A  desultory  use  by  the  public  of  a  plat  of  land  adjacent  to  a  highway,  by  permis- 
■ion  of  the  owner,  but  not  under  a  claim  of  right,  for  the  period  of  30  years,  is  iOr 
sufficient  to  establish  the  right  of  the  public  to  use  said  land  asapuUio  highway  as 
against  the  owner. 

1L  EASEKEItT — COKVBTANCS  TO  PUBUa 

A  reservation  by  deed  to  the  grantor  and  his  assigns  of  a  right  of  way,  whether  ap- 

Sirtanant  or  in  gross,  over  a  portion  of  the  lands  conveyed,  does  not  give  the  gran- 
r  an  interest  therein  which  ne  can  transfer  to  the  public  so  as  to  authorize  the  use 
of  such  right  of  way  as  a  public  highway. 

S.  QBrTBDCTIOH  OF  HiSHWAT— WA.T8  Or  NeCKSSITT. 

The  public,  leaving  a  highway  to  avoid  Impassable  obstruoUons,  are  not  warranted 
In  the  use  of  adjacent  lands  to  a  greater  extent  than  is  absolutely  necessary  for  the 
purposes  of  traveL 

Appeal  from  circuit  court,  Clinton  county. 

Action  by  Selden  S.  White  against  Robert  Wiley.  Defendant  appeals  from 
a  judgment  for  plaintiff,  entered  on  trial  by  the  court,  a  trial  by  jury  having 
been  waived  by  consent  of  the  parties.  Upon  the  trial  in  the  court  below, 
the  following  opinion  was  rendered  by  Putnam,  J.: 

"This  action  is  brought  to  recover  damages  for  trespasses  alleged  to  have 
been  committed  In  June  and  .July,  1889.  It  was  originally  commenced  in 
justice's  court,  and,  defendant  pleading  title,  was  transferred  to  this  court. 
The  plaintiff  shows  possession  of  and  title  to  the  premises  in  question,  prior  to 
the  alleged  trespasses  and  the  acts  of  trespass  alleged  in  the  complaint.  De- 
fendant's claim  is  that  the  loaiu  in  quo  is  a  public  highway;  (2)  or  that  it  is 
8  private  way,  reserved  to  one  Louis  Baker  and  his  assigns,  and  that  defend- 
ant is  an  assignee  of  said  Baker;  (3)  defen:!ant  claims  that  at  the  time  of  the 
trespasses  in  question  the  highway  adjoining  the  Icxnu  in  quo  was  obstructed, 
and  that  defendant  passed  over  the  adjoining  premises  of  plaintiff  necessarily, 
to  avoid  such  olMtruction,  as  he  lawfully  miglit. 

"1.  I  do  not  think  that  the  evidence  establishes  the  fact  that  the  looua  in 
quo  is  a  public  highway,  even  if  the  defendant,  under  the  pleadings,  is  in  a 
position  to  assert  that  defense,  which  is  quite  doubtful.  The  evidence  rather 
shows  that  the  lociu  in  quo  was  a  vacant  plot  in  front  of  plaintiff's  hotel,  al- 
lowed to  so  remain  by  plaintiff  and  his  grantors,  and  which  people  from  time 
to  time  drove  over,  rather  by  license  than  under  a  claim  of  right,  and  which 
plot  appears  to  have  been  so  used,  not  in  any  particular  road-way,  but  in  all 
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parts  of  It    The  evidence  faib  to  show  a  bighwaj,  either  by  s  public  usar  tarn 
twenty  years  or  in  any  other  way. 

"2.  Aa  to  the  claime  asserted  in  the  answer  and  on  the  trial,  that  the  Utcam 
in  quo  was  a  private  way  reserved  to  Louis  Baker  and  his  assigns,  and  thafl 
dafendant  i«  aa  asBignee  of  said  Baker,  I  think  the  reservHtions  in  tlie  deeds 
read  In  evidence  to  Luula  Baker  and  his  assigns  should  be  dvemsd  rather  ■ 
right  of  way  'appurtenant '  to  some  lands  held  by  Baker,  tlian  a  right  of  way 
'in  srroBB.'  Washb.  Easera.  (8d  Ed.)  pi  10.  If  appurtenant  to  lands,  tlie  as- 
signee to  whom  the  right  of  way  is  reeerved  is  an  assignee  of  such  lands.  liT 
the  right  of  way  reserved  is  one  in  gross,  it  seems  doubtful  whether  it  can  be 
assigned.  See  Id.  p.  10;  3  Kent,  Camm.  419,  420;  2  Boiiv.  Law  Met.  657. 
But  in  any  view  of  the  case  the  reservation  in  the  deeds  could  not  give  to 
Baker  the  right  to  make  the  public  his  assignee.  It  did  not  authorize  Baker 
to  make  the  lot  in  question  a  public  higllW£^!r.  Yet  this,  in  effect,  is  wbal 
the  defendant  claims.  Concede  that  Baker  could,  by  a  proper  convegwncp,. 
SBBign  liis  interest  in  the  way  in  question  to  any  person  or  persons.  It  does 
not  follow  tliat  he  could  authorize  the  highway  commisBioner  to  use  it  aa  tha 
public  highway  during  the  period  that  the  highway  bridge  was  out  of  repair. 
In  my  view,  no  assignment  that  Baker  was  authorized  to  make  (if  he  was  au- 
thorized to  make  any)  was  sliown.  It  must  be  remembered  that  the  lot  in 
question  was  plaintiff's.  He  bad  the  right  to  the  use  of  it,  subject  only  to 
such  right  in  it  as  was  reserved  to  Louis  Baker  by  deed.  That  use,  as  re> 
served  in  the  deed,  meant  only  the  private  use  by  Baker  or  his  assigns.  It  did 
not  mean  a  public  user.  If  the  claim  of  defendant  is  correct,  Bater  could  not 
only  have  made  the  lot  in  question  a  public  bigliway  for  a  short  period,  but 
could  have  just  as  well  made  it  a  highway  perpetually,  and  thus  deprived 
plaintiff  of  his  land.     I  think  tlie  deed  gave  Baker  no  such  right. 

"3.  In  my  judgment,  the  real  question  in  the  case  is  whether,  under  the' 
circumstances  shown,  it  was  necessary  for  defendant  or  the  public  to  pas» 
over  the  lot  in  question,  on  account  of  the  obstruction  in  the  adjoining  high- 
way, caused  by  tlie  defective  bridge.  On  this  question  I  have  had  and  bwv« 
serious  doubts.  On  carefully  considering  the  evidence  in  the  case,  I  hav«'  finally 
reached  the  conclusion  that  the  evidence  fails  to  show  any  necessity  for  the 
use  made  by  defendant  of  plaintiff's  land.  In  Holmes  v,  Seely,  19  Wend. 
510,  it  is  said:  'In  respect  to  the  public  way,  if  there  be  an  obstruction  so-as 
to  makfe  the-ordinary  track  dangerous,  the  traveler  may  go  extra  tifam,  pass- 
ing as  netir  the  original  way  as  possible.'  In  Bnllardv.  Harrifon,  4  M.axA»  A. 
S.  387-392,  quoted  and  approved  in  William  v,  Safford,  7  Burb.  810,  Lord  Ei.- 
LENBOROUGH  remarks  '  that  the  plaintiff  has  no  right  to  break  out  of  tberoad 
and  go  at  random  over  the  whole  surface  of  tlie  close.'  In  this  oose  It  ap- 
pears that  the  defendant  was  a  highway  commissioner,  and  the  evidence  shows 
that  he  established  a  ferry  opposite  the  plaintiff's  lot,  and  built  a  dock  on  the 
loeiu  in  quo,  and  sent  the  public  traveling  on  the  highway  through  plalntifiTa 
premises.  I  think  the  evidence  shows  that  the  public  eould  have  traveled  oa 
the  side  of  the  highway  until  they  passed  the  bridge  without  at  all  treepasaing 
on  the  plaintiff's  premises.  If  It  were  necessary  to  do  a  small  amount  of 
grading  to  make  the  highway  passable,  this  should  have  been  done  by  defend- 
ant. Conceding  that  this  could  not  have  been  done  by  the  defendant,  (on- 
der  all  the  cases,)  he  had  no  right  to  use  any  more  of  plaintiff's  premises 
than  was  absolutely  necessary.  As  held  in  Holmes  v.  ^6e2y,  impra,  de- 
fendant was  bound  to  enter  plaintiff's  land  as  near  the  highway  as  possible. 
It  does  not  appear  that  he  did  so.  He  not  only  passed  plaintiff's  lot  at  souse 
distance  from  the  bridge,  but  passed  over  much  more  of  it  than  neoesaary. 
Nothing  but  absolute  necessity  justifles  a  traveler  on  a  high  way  using  ttie  land 
of  an  adjoining  owner  without  his  consent,  and  he  can  use  only  what  is  abso- 
iQtely  required.  It  is  not  for  the  traveler,  for  hia  convenience  or  at  his  will, 
to  ramble' over  another's  premises.    He  must  go  on  it  near  to  the  high  way » 
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and  so  as  to  use  such  land  no  more  than  absolutely  necessary.  If  he  does  not, 
he  becomes  a  transgressor,  and  is  liable  to  an  action.  In  this  ease,  if  defend- 
ant was  not  bound  to  keep  within  the  highway,  he  should  hnve  crossed  the 
river  so  as  to  strike  plaintiff's  land  as  near  as  possible  to  the  road,  and  so  as 
to  have  only  passed  over  a  small  corner  of  the  lot.  I  think  the  evidence  es- 
tabliabea  the  fact  that  the  defendant  used  more  of  plaintiff's  premises  than 
was  naonsniy,  crossed  said  lot  where  be  had  no  right  to,  and  that  therefore 
he  is  liable  in  this  action.  The  damages,  bowcTer,  seem  to  be  nominal.  As 
the  question  of  title  is  raised,  plaintiff  to  entitled  to  the  costs  of  the  action." 

A^ed  before  Lbabnbd,  P.  J.,  and  Laiomn  and  Matham,  JJ. 

Wilmer  H.  Dvmn,  for  appellant.  SJudden  <6  Booth,  (/.  F.  Bhedden,  of 
eounsel.)  for  respondoDt. 

Pbb  CuBiAii.    Judgment  affirmed,  with  easts,  on  optnioa  of  toort  Mow. 


Kbmdall  v.  Mbluen  et  al. 
{Suipttme  Court,  Oeneral  Term,  First  Department.    Febraary  11, 1891.) 
L  AoTioN  TO  Set  Asidi  Viuwvuan  Cosvbtakob— Rights  or  Criditobs. 

An  aoUon  may  be  maintained  by  a  creditor  at  large  to  set  aside  a  oonveyance  of 
bis  debtor  as  frandtQent^  without  flrat  makioe  demand  of  the  aasienee  under  the 
debtor's  general  SMignment  to  brinr  it,  when  it  appear*  from  the  allegations  of  the 
oomplaint  that  the  assignee  is  In  ooUosion  with  the  fraudulent  grantee  in  maintain- 
lug  the  transfer. 
%,  Same. 

Laws  N.  Y.  18BB,  o.  487,  amending  Laws  1SB8,  c.  ^4,  by  adding  a  prorlsion  that  a 
creditor  of  a  deceased  insolvent  debtor  may  disaffirm  acts,  conveyances,  eto.,  of  the 
debtor,  in  fraud  of  creditors,  and  for  that  purpose  may  maintain  an  action  to  set 
aside  snoh  acts,  conveyances,  etc.,  without  having  obtained  judgment  on  his  claim, 
was  intended  only  to  allow  a  creditor  at  lan;e  to  sue  in  such  cases,  and  does  notau- 
thoriae  am  aoUon  by  snch  a  creditor  In  aid  of  a  general  assignment  by  the  debtor, 
without  demand  on  the  assignee  to  bring  the  aouon. 

Appeal  from  special  term,  New  York  county. 

Action  by  Miiria  L.  Kendall  against  Sarah  E.  Mellen  and  others.  Certain 
infant  defendants  appeal  from  an  interlocutoi^  judgment  overruling  their  de- 
murrer to  the  complaint.  Laws  N.  Y.  1889,  c.  ^7,  amends  Laws  1858,  c. 
814,  by  adding  to  it  the  following  provision:  "And  any  creditor  of  a  deceased 
insolTent  debtor,  having  a  claim  or  detniind  against  the  estate  of  such  deceased 
debtor  exceeding  in  amount  the  sum  of  one  humlred  dollars,  may,  in  like  man- 
ner, for  the  benefit  of  himself  and  other  creditors  interested  in  the  estate  or 
property  of  such  deceased  debtor,  disafflrin,  treat  as  void,  and  resist  all  acts 
done,  and  conveyances,  transfers,  and  agreements  made,  in  fraud  of  the  rights 
of  any  creditor  or  creditors,  by  such  deceased  debtor,  and  for  that  purpose 
may  maintain  any  necessary  action  to  set  aside  such  acts,  conveyances,  trans- 
fers, or  agreements;  and,  for  the  purpose  of  maintaining  such  action,  it  shall 
not  be  necessary  for  suchcreditor  to  have  obtained  a  judgment  upon  his  claim 
or  demand,  but  such  claim  or  demand,  if  disputed,  may  be  proved  and  estab- 
tisbed  upon  the  trial  of  such  action." 

Argued  before  Yan  Brttnt,  P.  J.,  and  Bradt  and  Dairels,  JJ. 

Henry  BaUiy,  Jr.,  tor  appellant.    George  Hill,  for  respondents. 

Yak  Bbtjnt,  P.  J.  In  the  year  1887,  Abner  Mellen  died  seised  and  pos- 
■eased  of  certain  real  estate,  leaving  him  surviving  his  widow,  a  son,  Abner 
Mellsn,  Jr.,  two  married  daugtiters,  and  a  grandson.  He  left  a  will  by  which 
he  devtsed  all  bis  real  estate  to  his  widow  and  children,  share  and  share  alike. 
Immediately  after  the  death  of  the  testator  the  will  was  admitted  to  probate, 
and  letters  testamentary  issued.  In  September,  1888,  the  widow  die^  intes- 
tate. In  November,  1888,  Abner  Mellen,  Jr.,  conveyed  to  his  wife,  through 
one  Lawrence  £.  Ellis,  his  sliare  in  said  real  estate.    On  the  30th  of  Novem- 
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ber,  after  said  deeds  were  made,  Sarah  E.  Mellen  commenced  an  action  in  this 
court  for  the  partition  of  the  reai  estate.  In  April,  1889,  nearly  six  months 
after  the  deeds  were  made,  Abner  Mellen,  Jr.,  made  a  general  assignment  to 
the  defendant  Gordon  McKay  for  the  benefit  of  bis  creditors,  without  prefer- 
ences. On  the  6th  of  March,  1890,  Abner  Mellen,  Jr., died,  leaving  him  sur- 
viving bis  widow  and  three  infant  children,  who,  through  their  guardian  ad 
litem,  have  demurred  to  the  complaint  herein.  This  action  was  brought  to 
set  aside  said  deeds  made  before  the  assignment  as  fraudulent,  the  plaintiff 
claiming  to  be  a  creditor  of  Abner  Mellen,  Jr.,  and  from  the  prayer  of  the 
complaint  it  appears  that  she  intends  the  action  to  be  in  aid  of  the  assign- 
ment. There  is  no  allegation  that,  before  the  commencement  of  the  action, 
she  requested  the  assignee  to  commence  this  action  to  set  aside  these  deeds, 
and  that  he  refused  so  to  do.  Tlie  complaint,  however,  contains  an  allegation 
that  the  assignee,  although  fully  acquainted  with  the  facts,  has  taken  no  steps 
to  set  aside  the  deeds,  and  that  he  has  been  aiding  and  assisting  the  wife  in 
her  endeavors  to  uphold  the  conveyance,  and  that  he  had  been  in  collusion 
with  her  and  the  assignor  to  prevent  the  creditors  from  collecting  their  claims, 
employing  as  his  attorney  the  same  person  as  the  wife  employed  in  her  parti- 
tion suit,  and  that  the  assignment  was  contrived  as  a  scheme  for  keeping  at 
bay  the  assignor's  creditors,  etc.  To  this  complaint  a  demurrer  was  inter- 
posed, upon  tlie  grounds — First,  that  it  appears  upon  the  face  thereof  that 
the  same  does  not  state  facts  sutHclent  to  constitute  a  cause  of  action  against 
these  defendants,  viz.,  the  three  infant  children  of  Abner  Mellen,  deceased; 
second,  that  it  appears  upon  the  face  thereof  that  the  plaintiff  has  no  legal 
capacity  to  sue,  in  that  she  can  only  sue  in  the  name  of  Gordon  McKay  as  as- 
signee for  Abner  Mellen,  deceased,  for  the  benefit  of  his  creditors,  and  for 
the  benefit  of  the  assigned  estate.  This  demurrer  was  overruled  upon  two 
grounds:  First,  that,  it  being  alleged  that  the  assignee  is  in  collusion  with 
the  fraudulent  grantee,  aiding  and  assisting  her  in  maintaining  the  transfer, 
and  such  fact  being  admitted,  under  such  circumstances  a  creditor  may  main- 
tain an  action  of  this  description  without  first  requesting  the  colluding  as- 
signee to  bring  it;  and,  necondly,  because  the  action  was  not  brought  until 
after  the  death  of  Abner  Mellen,  Jr.,  the  plaintiff  could  maintain  the  same 
under  the  provisions  of  chapter  487  of  the  Laws  of  1889,  witliout  previuusly 
requesting  the  assignee  to  bring  it,  even  if  it  were  not  alleged  that  the  latter 
is  acting  in  collusion  with  the  fraudulent  grantee.  The  first  ground  upon 
which  the  learned  court  based  its  decision  is  undoubtedly  well  founded.  In 
Bank  v.  Leggett,  51  N.  Y.  552,  it  was  distinctly  held  that,  if  the  assignee  is 
in  complicity  with  the  fraudulent  parties,  the  action  may  be  maintained  by 
the  creditor  directly,  and  such  has  been  tlie  rule  always  in  respect  to  persons 
who  stood  in  a  representative  capacity.  If  it  appears  from  the  evidence  in 
the  case,  or  from  the  allegations  in  the  complaint,  that  from  the  relations  of 
the  parties  to  the  fraud  there  is  no  use  asking  the  representative  to  commence 
the  action,  it  may  be  maintained  without  making  such  demand.  As  to  the 
second  ground  upon  which  the  demurrer  was  overruled,  without  discussing 
at  lengtli  the  question  there  involved,  lest  by  not  mentioning  the  fact  we 
might  be  deemed  to  have  concurred  in  the  conclusion  of  the  learned  court 
below,  we  tliink  it  does  not  seem  to  have  been  the  intention  of  the  legislature 
to  have  done  more  by  the  amendment  of  the  act  of  1858  than  to  allow  a  cred- 
itor at  large  to  sue  in  certain  cases  without  having  obtained  a  judgment  upon 
his  demand.  The  judgment  appealed  from  should  be  a£Qrmed,  with  costs, 
and  with  leave  to  the  Infant  defendants  to  answer  within  20  days  after  notice 
of  the  entry  of  judgment  of  affirmance  herein,  upon  payment  of  the  OMtt  of 
the  appeal,  and  the  costs  of  the  court  below.    All  concur. 
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Bablet  «t  al.  V.  B008A. 
(Suvreme  Court,  General  Term,  Third  Department.    Pobrnary  4, 1881.) 

t  Plbadino  in  ElncmcBNT— Akbndmsnt. 

In  ejeotanent  plaintUb  claimed  2S  acres  of  land  under  a  deed  from  the  purcbaser 
thereof  in  foreclosure.  Defendant  held  the  property  under  a  prior  deed  from  the 
mortgagor's  grantee,  who  had  assumed  payment  of  the  mortgage.  The  eTidence 
■bowed  that  14  of  the  26  acres  were  not  covered  by  the  mortgage.  Held,  that 
plaiotilta  were  entitled  to  recover  the  remaining  11  acres  not  included  in  the  mort- 
gage, without  amending  their  complaint. 

%.  Samb — SmnciEKOT  or  Dsscriftiov. 

The  provisions  of  Code  Civil  Proo.  N.  Y.  J  1811,  requiring  that  "the  complaint 
must  describe  the  property  claimed  with  common  certainty, "  etc.,  are  sufBciently 
met  when  a  compEUison  of  the  judgment'^roll  with  the  complaint  plainly  idenUfies 
the  parcel  recovered  and  that  portion  theireoovary  of  which  was  denied. 

1  H0BTOA.OS — ^FORBCIOBUBB. 

The  mortgage  in  question  covered  a  farm  including  several  parcels  of  land,  bat, 
by  an  adjudication  in  a  former  action  between  the  different  owners  thereof,  the 
loan  commissioners,  mortgagees,  were  directed  to  foreclose  as  to  the  26  acres  only, 
field,  that  the  loan  commissioners  were  justified  in  advertising  for  sale  theSs 
acres  only,  and  that  the  fact  of  14  acres  thereof  not  being  covered  by  the  mortgage 
did  not  render  the  foreclosure  sale  void. 
4.  Ceamfebtt — AcTUAii  Advbbsb  Possession. 

Defendant's  title  under  the  mortgagor's  grantee,  snbjeot  to  the  morteage,  being 
eztingnished  by  the  title  acquired  by  the  purchaser  in  foreclosure,  derandant  was 
not  in  'actual  possession  under  a  title  adverse  to  that  of  the  grantor, "  and  the  lat- 
ter's  deed  to  plainturs  was  not  void  for  champerty,  under  8  Rev.  St.  S.  Y.  (7tb  Ed.) 
p.  3196,  S  147.  ' 

(.  Ejbctmbnt — Vaxttb  of  Iuprovembmts. 

Code  Civil  Froa  N.  Y.  J  18S1,  allowing  defendant,  in  an  action  of  ejectment,  to 
set  off  the  valne  of  buildings  by  him  erected,  in  reduction  of  plaintiffs'  damages,  is 
not  applicable  where  defendant  did  not  hold  "under  color  of  title  adversely  to 
plaintiifs. " 

6.  MoRTOAGES— Fobboix>surx— Loan  from  Btatb  Treascbbr— Noticb. 

Code  Civil  Proo.  N.  Y.  i  2387  et  seq.,  regulating  ordlnair  foreclosure  proceedings, 
do  not  supersede  the  special  statutes,  (Laws  It.  Y.  18S7.  cc.  2, 150 ;  8  Edm.  St.  at 
Large,  76, 76.)  providing  for  the  loan  on  mortgage  by  the  state  loan  comjnlssioners  of 
certain  surplus  money  of  the  United  States  treasury,  and  prescribing  the  mode  of 
foreclosure  of  such  mortgages ;  and  under  these  statutes  the  commissioners  are  not 
required  to  give  notioe  of  sale  to  the  mortgagor  or  occupant. 

7.  Baxe. 

Though  the  United  States  praotloally  waived  all  claim  to  this  surplus  money,  the 
constitution  of  the  state  of  New  York,  art.  9,  S 1,  requires  that  the  capital  of  the 
fund  shall  be  kept  inviolate. 

8.  Appeal— Noticb — Supersedeas. 

Where  notice  of  appeal  from  a  judgment  has  been  served  pursuant  to  Code  Civil 
Free.  N.  Y.  i  1297,  providing  for  appeals  after  death  of  adverse  party,  but  none  of 
the  subsequent  proceedings  have  been  taken,  the  appeal  does  not  operate  as  a  stay. 
%.  Flbadiho — Suit  in  Representative  Capaoitt. 

In  the  title  of  their  action  plaintiffs  styled  themselves  "executors  of  the  last  will 
and  testament  of  Jacob  Barley. "  Held  a  mere  descripUo  personce,  and  not  an  al- 
legation that  plaintiffs  sued  in  a  representative  capacity. 

Appeal  from  circuit  court,  Ulster  county. 

Action  by  Mary  £.  Barley,  executrix,  and  Zacharlali  Palen,  executor,  of 
Jacob  Barley,  against  Luke  I.  Boosa.  Defendant  appeals  from  a  judgment 
for  plaintiffs  entered  on  trial  by  the  court  wittiont  a  jury.  Code  Civil  Proc. 
N.  T.  §  1531,  provides  that,  "in  an  action  brought  as  prescribed  in  this  arti- 
cle, the  plaintiff,  where  he  recovers  judgment  for  property  or  possession  of 
the  property,  is  entitled  to  recover  as  damages  the  rents  and  profits  or  the 
value  of  the  use  and  occupation  of  the  real  property  recovered  for  a  term  not 
exceeding  six  years;  but  the  damages  shall  not  include  the  value  of  the  use 
of  any  improvements  made  by  the  defendants,  or  those  under  whom  he  claims. 
Where  permanent  improvements  have  been  made  in  good  faith  by  the  de- 
fendant or  those  under  whom  he  claims,  while  holding  under  color  of  title 
adversely  to  the  plaintiff,  the  value  thereof  must  be  allowed  to  the  defendant 
v.lSN.Y.s.no.l — 14 
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in  reduction  of  the  damages  of  the  plaintiff,  but  not  beyond  the  amount  of 
those  damages."  3  Eev.  St.  N.  Y.  (7th  Ed.)  p.  2196,  §  147,  provides  that 
"every  grant  of  land  shall  be  absolutely  void  if,  at  the  time  of  the  delivery 
thereof,  such  lands  shall  be  in  the  actual  possession  of  a  person  claiming  un- 
der a  title  adverse  to  that  of  the  grantor." 

Argued  before  Leabned,  P.  J.,  and  Landok,  J. 

WUliam  Lounsbery,  for  appellant.    F.  L.  Westbrook,  for  respondents. 

Landon,  J.  The  defendant  appeals  from  a  judgment  for  plaintiffs  in 
ejectment,  rendered  on  a  trial  before  the  court  without  a  jury.  Both  parties 
claim  title  under  Isaac  Lyons,  who  in  1837  gave  a  mortgHge  for  8200  to  the 
commissioners  of  loans  of  Ulster  county  upon  a  parcel  of  land  described  by 
metes  and  bounds,  courses  and  distances,  situate  in  Marblehead,  Ulster 
county,  containing  56|  acres,  less  a  lot  of  14  acres  out  of  the  same,  thereto- 
fore conveyed  to  Isaac  and  Henry  Lyons.  January  26,  1860,  Isaac  Lyons 
conveyed  25  acres  of  the  mortgaged  premises,  describing  them,  to  his  son 
Simon  P.  Lyons;  and  also  on  the  same  day  conveyed  other  parcels  thereof, 
said  to  be  19^  acres,  to  bis  other  sons,  Michael  and  John.  Simon  P.  then 
agreed  to  assume  and  pay  the  mortgage  to  the  loan  commissioners  as  part  of 
the  consideration  of  the  deed  to  him.  In  1876,  Simon  P.  conveyed  the  25 
acres  to  the  defendant.  Before  doing  so  he  paid  $100  upon  the  mortgage  in 
question,  and  procured  from  the  loan  commissioners  a  lease  of  his  25  acres 
from  the  lien  of  the  mortgage,  thus  leaving  the  portion  sold  to  Michael  and 
John  Lyons  the  principal  security  for  the  mortgage.  Lucas  Barley,  in  1878, 
became  the  owner  of  the  latter  parcel,  ISJ  acres.  Lucas  Barley  then  brought 
an  action  against  the  present  defendant,  ifoosa,  Simon  P.  Lyons,  and  the  loan 
commissioners,  and  recovered  judgment  therein  adjudging  that  the  release 
aforesaid  is  vacated  and  set  aside,  and  that  the  said  mortgage  is  not  primarily 
a  lien  upon  the  said  19^  acres,  but,  as  between  the  said  plaintlft  Lucas  Bar- 
ley and  the  defendants  Simon  P.  Lyons  and  Luke  I.  Roosa,  is  a  lien  and  in- 
cumbrance on  the  said  25  acres  only.  Lucas  Barley  died  in  1883,  leaving  his 
sonJacobH.  Barley  his  sole  devisee,  and  said  Jacob  died  in  18S6.  Theplaintiffs 
are  executors  of  his  will.  Default  having  been  made  in  the  payment  of  the 
said  mortgage,  the  loan  commissioners  foreclosed  the  same  under  the  statute, 
and  made  sale  of  the  25  acres,  February,  1885.  to  Granville  Boioe,  who  in  the 
same  year  conveyed  them  to  the  plaintiffs.  The  plaintifPs,  by  their  complaint, 
sought  to  recover  the  said  25  acres;  but  the  trial  court  held,  upon  the  evi- 
dence, that  the  14  acres  reserved  from  the  loan  commissioners'  mortgage  was 
part  of  the  25  acres  conveyed  by  Isaac  Lyons  to  Simon  P.,  and  by  him  to  the 
defendant,  and  directed  a  recovery  for  the  remaining  II  acres. 

The  defendant  urges  that  there  was  no  proof  that  the  lands  described  in  the 
complaint  were  part  of  the  premises  covered  by  the  mortgage  foreclosed. 
The  trial  court,  upon  evidence,  illustrated  by  maps  of  the  various  parcels, 
found  that  11  acres  of  the  land  described  in  the  complaint  were  embraced  in 
the  mortgage.  The  court,  in  response  to  the  defendant's  requests,  found 
what  premises  were  included  in  the  mortgage  and  what  were  excepted.  We 
conclude  that  the  parcel  not  excepted  is  the  parcel  for  which  the  recovery 
was  directed,  and,  although  it  is  ditBcult  for  us  to  identify  this  parcel  as  part 
of  the  mortgaged  premises,  we  assume  that  the  court,  with  the  aid  of  the 
witnesses  who  were  familiar  with  the  premises,  was  free  from  the  like  diffi- 
culty. 

The  defendant  further  contends  that,  as  the  complaint  described  25  acres 
in  a  single  parcel,  a  recovery  of  11  acres  thereof  could  not  be  had  without  an 
amendment  of  the  complaint.  This  cannot  be  so.  The  plaintiff  can  re> 
cover  to  the  extent  that  he  malies  good  his  title.  The  judgment  shonld  iden- 
tify the  parcel  recovered,  thus  making  it  distinguishable  and  separable 
fiom  the  parcel  not  recovered.    It  cannot  be  necessary  to  amend  the  com- 
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plaint,  since  the  Judgment  roll  would  clearly  show,  not  only  the  parcel  recov- 
ered, but  also,  by  comparing  ilie  judgment  with  the  complaint,  the  parcel  as 
to  which  recovery  was  d«>nied.  The  cases  wblcb  bold  that  the  complaint 
ought  to  be  amended  seem  to  be  based  upon  Holmes  v.  8eely,  17  Wend.  75. 
Thu  unsoundness  of  this  case  was  salisfactorily  shown  in  Vrooman  v.  Weed, 
2  Barb.  330.  See  Van  lienaselaer  v.  Jones,  Id.  643;  Truax  v.  Thorn,  Id. 
156.  The  requirement  of  section  1511,  Code  Civil  Proc.,  that  "the  complaint 
must  describe  the  property  claimed  with  common  certainty,  *  *  *  so 
that  from  the  description  possession  of  the  property  claimed  may  be  delivered, 
where  Ihe  plaintiff  is  entitled  thereto,"  is  well  enough,  though  it  assumes 
tiiat  the  pleader  would  not  otherwise  know  enough  to  describe  wtiat  lie  claims, 
but  it  is  not  necessary  to  hold  that  it  forbids  the  court  or  jury  to  describe  such 
part  or  parcel  of  the  whole  as  is  awarded  to  the  plaintiff. 

The  defendant  further  urges  that  the  mortgage  sale  was  void,  because  the 
loan  commissioners  advertised  for  sale  less  thun  the  whole  premises  described 
in  the  mortgage,  and  included  14  acres  not  embraced  in  it.  The  judgment  in 
the  action  in  whicli  Lucas  Barley,  the  owner  of  the  parcel  embraced  in  tbe 
mortgage,  but  excepted  from  the  foreclosure,  was  plaintiff,  and  the  loan 
commissioners,  the  defendant  and  his  grantors  were  defendants,  was  an  ad- 
judication, in  effect,  requiring  the  loan  commissioners  not  to  proceed  prima- 
rily against  the  parcel  embraced  in  the  mortg^ige  and  owned  by  Lucas  l^rley, 
and  to  proceed  against  the  25  acres  held  by  the  defendant.  The  former  ad- 
judication made  the  exception  proper,  and  the  rights  of  defendant  as  to  the 
14  acres  not  covered  by  the  mortgage  were  protected  upon  the  present  trial. 
The  former  judgment  was  a  substantial  direction  to  the  loan  commissionera 
to  foreclose  as  to  the  whole  25  acres,  and  we  do  not  think  tlie  defendant,  a 
party  to  that  judgment,  can  complain  of  a  procedure,  merely  as  such,  when 
he  is  permitted  to  escape  from  so  much  of  its  results  as  can  unjustly  affect 
him.  If  the  procedure  was  technically  at  variance  with  the  statute,  it  was  by 
virtue  of  an  estoppel  of  record  by  which  he  was  bound.  Buice  was  the  pur- 
chaser at  the  foreclosure  sale,  and  then  sold  the  premises  to  the  plaintiffs. 
Defendant  claimed  to  hold  the  premises  adversely  to  Boice,  and  therefore  al- 
leges that  Boice's  deed  to  the  plaintiffs  was  void  for  champerty.  To  avoid 
a  grant  for  champerty,  the  grant  must  be  delivered  when  tbe  lands  are  in 
"ttie  actual  possession  of  a  person  claiming  under  a  title  adverse  to  that  of 
tbe  grantor."  3  Kev.  St.  (7tb  £d.)  p.  2196,  §  147.  The  defendant  bad  had 
a  title  under  the  mortgagor  subject  to  tbe  mortgage.  Boice  ba<l  acquired 
the  mortgage  title,  which  extinguished  tbe  defendant's  title.  Wtiatever 
claim,  therefore,  the  defendant  made  to  the  11  acres  was  under  an  ex- 
tinguished title,  aud  not  under  an  existing  adverse  one.  Sayres  v.  Rath- 
bone,  9  Abb.  Pr.  (N.  S.)  277;  Jackson  ▼.  Collins.  3  Cow.  89;  Jacknon  v. 
Bmh,  10  Johns.  223;  Webb  v.  Bindon,  21  Wend.  99;  Cook  v.  TravU, 
20  N.  Y.  400.  This  view  also  results  in  disallowing  the  claim  made  by 
defendant,  under  section  1531  of  the  Code  of  Civil  Procedure,  that  the 
value  of  his  buildings  should  have  canceled  the  damages.  He  did  not  build 
any  while  holding  under  "color  of  title  adversely."  The  plaintiffs  took  title 
from  Boice  to  themselves  by  deed,  wherein  they  are  described  as  executors  of 
the  last  will  and  testament  of  Jacob  Barley,  deceased.  We  suppose  a  grantee 
can  annex  any  description  to  his  name  that  pleases  him,  or  that  tends  to  show 
that  he  takes  title  as  trustee  for  another,  however  imperfectly  he  may  define 
the  character  of  the  trust.  The  plaintiffs  add  the  like  description  to  their 
names  in  the  title  to  this  action.  They  do  not  sue  as  executors;  the  words 
are  a  mere  deaoriptto  persona.  Merritt  v.  Seaman,  6  N.  Y.  172;  SttlweU 
v.  Carpenter,  62  K.  Y.  639.  The  plaintiffs  hold  the  title.  The  descriptive 
words  added  to  their  names,  both  in  the  deed  and  in  the  title  of  this  action, 
may  be  useful  hereafter  in  protecting  the  rights  of  the  persons  they  were  in- 
tended to  benefit,  and  the  defendant  has  no  valid  objection  to  their  use. 
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The  defendant  further  objects  that  the  foreclosure  of  the  loan  mortgage 
was  void  because  no  notice  was  served  upon  him.  If  the  foreclosure  is  reg- 
ulated by  the  Code  of  Civil  Procedure,  §  2387  et  teq.,  the  objection  is  valid; 
if  regulated  by  the  special  statutes  applicable  thereto,  then  it  is  not.  The 
claim  that  the  Code  supersedes  the  special  statutes  canuot  be  valid.  By  chap- 
tar  2.  Laws  1837,  (3  Edm.  St.  at  Large,  75,)  the  state  agreed  "to  receive  in 
deposit  for  safe-keeping  its  share  of  the  surplus  money  of  the  treasuiy  of  the 
United  States, "  under  an  act  of  congress  of  the  preceding  year,  and  pledged 
the  faith  of  the  state  for  its  safe-keeping,  and  for  its  repayment  when  law- 
fully required.  By  chapter  150,  Laws  1837,  (3  Edm.  St.  at  Large,  76.)  pro- 
vision was  made  for  the  apportionment  of  such  moneys  among  the  several 
counties,  the  appointment  of  loan  commissioners,  and  for  the  loan  of  said 
moneys  by  the  commissioners  upon  mortgages.  Details  are  prescribed  with 
minute  particularity.  In  case  the  mortgagor  defaults  in  payment,  the  act  pro- 
Tides  that  the  commissioners  "shall  be  seiseid  of  an  absolute  and  indefeasible  es- 
tate iu  fee"  in  the  mortgaged  lands  "totheusesin  this  act  mentioned;"  section 
30  giving  to  the  mortgagor  the  privilege  to  retain  possession  until  the  first 
Tuesday  of  February  thereafter,  on  which  day  the  loan  commissioners  must 
sell  the  lands  at  the  court-house  of  the  county  to  the  highest  bidder.  Provis- 
ion is  made  for  advertising  the  lands  thus  to  be  sold,  but  not  for  notice  to  the 
mortgagor  or  occupant.  He  loses  his  title  by  default.  The  commissioners 
acquire  it  for  the  purposes  of  a  statutory  sale;  be  having  the  right  to  redeem 
in  the  interim  between  default  and  sale.  Thompson  v.  Commissioners,  79  H". 
Y.  54;  Pell  v.  Ulmar,  18  N.  Y.  139.  He  knows  the  tenure  of  iiis  title,  and 
knows  that  upon  bis  default  his  title  is  gone,  and  that  the  commissioners 
must  sell  at  the  time  and  place  fixed  by  the  statute.  The  provisions  of  the 
act  of  1837  were  devised  to  enable  tlie  state  to  keep  faith  with  the  United 
States,  and  although  it  is  a  matter  of  history  that  the  United  States  practic- 
ally, though  not  in  terms,  subsequently  waived  all  claim  to  the  money,  (1 
Benton's  Thirty  Years'  View,  651;  2  Benton's  Thirty  Years'  View,  38,)  yet 
the  constitution  of  the  state  requires  that  the  capital  of  the  fund  shall  be  pre- 
served inviolate,  (article  9,  §  1.)  It  cannot  be  presumed  that  the  special  pro- 
visions of  the  statute  for  the  care  and  management  of  this  fund  are  super- 
seded by  the  provisions  of  the  Code  having  respect  to  the  foreclosure  of  ordi- 
nary mortgages.  The  judgment  in  the  action  of  Lucas  Barley  against  this 
defendant  and  others  was  entered  in  April,  1883.  Lucas  Barley  died  August 
18,  1883.  August  16,  1883,  the  attorney  for  Roosa,  one  of  the  defendants  in 
that  action  and  the  defendant  here,  served  a  notice  of  appeal.  This  was  per- 
missible under  section  1297,  Code  Civil  Proc.,  but  none  of  the  other  stepa 
pre8cril>ed  by  that  or  the  following  section  appear  to  have  been  taken.  This 
appeal  did  not  operate  as  a  stay,  because  of  the  failure  to  take  the  further 
requisite  steps.    Judgment  afiQrmed,  with  costs. 


HooPRB  et  al.  c.  Beeohbr  et  al. 
(Supreme  Court,  Oeneral  Term,  SHrtt  Department    February  11, 1891.) 

Whai.— EsTowM,  mr  Stipulatiok. 

After  filing  a  stipulalion  that  the  case  be  eet  down  for  trial  on  a  day  certain, 
plaintiffs  are  estopped  from  assertiog,  when  the  osse  is  reached  on  the  calendar, 
that  it  is  not  in  a  condition  to  be  tried,  and  defendants  are  not  bound  to  reoogniM 
a  new  notice  of  trial  served  by  plaintiffs  subsequent  to  such  stipulation,  nor  wiil 
snch  notlae  have  efteot  by  reason  of  defendants'  falling  to  return  the  same  within 
94  hours. 

Appeal  from  special  term,  New  York  county. 

Action  by  Nathaniel  Hooper  and  others  against  Charles  McCullough  Beeoher 
■Dd  others.  Plaintiffs  appeal  from  the  order  denying  a  motion  for  postpone- 
ment of  the  trial. 
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Argned  before  Yan  Brunt,  P.  J.,  and  Daniels  and  O'Brien,  JJ. 
Franklin  Bien,  for  appellants.    Bangs,  Stetson,  Tracy  &  MacVtagh,  {C. 
B.  Traey,  of  counsel.)  for  respondents. 

Yak  Brunt,  P.  J.  A  new  trial  of  this  action  having  been  ordered  by  the 
oonrt  of  appeals,  the  case  was  restored  to  the  calendar,  and  noticed  for  trial 
by  the  defendants  for  the  April  term,  1890,  and  the  same  duly  placed  upon 
the  calendar.  In  August,  1890,  an  amended  complaint  was  served,  and  an 
answer  thereto  made  in  October,  1890,  and  a  reply  was  also  served  in  the 
same  month.  On  the  8th  of  December,  1890,  the  parties  filed  a  stipulation 
with  the  clerk,  setting  the  case  down  for  trial  on  the  second  Monday  of  Jan- 
uary, 1891.  When  the  case  was  reached  upon  the  calendar  of  the  special 
term,  the  plaintiffs  served  a  notice  of  trial  for  the  first  Monday  of  February, 
which  notice  was  retained  by  the  attorney  for  the  defendants,  and  moved  to 
strike  the  case  from  the  calendar,  on  the  ground  that,  new  issues  having  been 
framed,  it  was  necessary  to  serve  a  new  notice  of  trial,  and  to  fi)e  a  new  note 
of  issue.  The  motion  was  denied,  and  the  caseset  down  for  trial  on  the  16th 
of  January,  on  which  day  the  motion  was  renewed  and  denied,  and  from  the 
order  thereupon  entered  this  appeal  was  taken.  It  seems  to  us  clear  that,  by 
the  giving  of  the  stipulation  setting  the  case  down  for  trial  on  a  given  day, 
the  plaintiffs  are  estopped  from  asaeiting  that  the  case  was  not  in  a  condition 
to  be  tried  upon  the  day  npon  which  they  agreed  to  try  the  same.  The  ob- 
jection that  the  notice  of  trial  was  received  and  retained,  and  not  returned 
within  24  hours,  cannot  avail  the  appellants,  bei:ause  they  had  notice,  at  the 
time  of  the  service  of  this  notice  of  trial,  that  the  defendants  were  insisting 
upon  the  trial,  and  claiming  the  right  to  a  trial,  because  of  the  stipulation 
made  in  December,  1890,  and  that  the  right  to  a  trial  did  not  depend  upon 
tlie  service  of  a  new  notice  of  trial.  This  was  giving  Ihe  plaintiffs  clear  and 
definite  notice  that  the  notice  of  trial  which  was  then  served  would  not  be 
recognized,  and  he  was  not  in  any  degree  misled  by  reason  of  its  retention. 
We  think,  therefore,  that  the  order  appealed  from  should  be  affirmed,  with 
•10  costs  and  disbursements.    All  concur. 


Kavknt  v.  Qm  OP  Trot. 

ISuTpnme  Court,  Oeneral  Term,  Third  DepartmerU.    February  18, 1891.) 

MnncxPAL  CoBPORATiOBS — DEFEorrvit  Sidewalks — Dibmibsal  of  Aonov. 

At  a  second  trial  of  an  action  for  personal  injuries  sustained  by  a  fall  on  defend- 
•nt'B  sidewalk,  a  judipnent  on  a  verdict  for  plaintiff  on  the  first  trial  having  been 
reversed  npon  appeal  on  the  ground  that  the  evidence  was  insufficient  to  sustain 
the  verdict,  the  only  additional  evidence  was  that  there  was  a  ridge  in  the  walk, 
formed  by  two  small  flag-stones  near  where  plaintitr  fell,  covered  with  snow  and 
loe,  tmt  it  did  not  appear  that  plaintiff  slipped  npon  this  ridge.  Held,  that  a  dia- 
musal  of  the  complaint  was  proper. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Sabrina  Kaveny  against  the  city  of  Troy  to  recover  damages  for 
personal  Injuries  from  a  fall  on  defendant's  sidewalk.  Plaintiff  appeals  from 
a  judgment  for  defendant  entered  on  a  dismissal  of  the  complaint  at  the  triaL 
For  former  reports,  see  15  N.  E.  Rep.  726,  and  5  K.  Y.  Supp.  950. 

Argued  before  Learned,  P.  J.,  and  Landon,  J. 

Lansing  <t  Canttoell,  (James  Lansing,  of  counsel,)  for  appellant.  22.  A. 
Parmenter,  {Wm.  J.  Roche,  of  counsel,)  for  respondent. 

Landon,  J.  The  appellant  claims  that  she  has  made  a  better  case  than 
that  upon  which  the  court  of  appeals  held  that  she  was  not  entitled  to  re- 
cover. 106  N.  Y.  571, 15  N.  £.  Bep.  726.  Some  evidence  was  given  tend- 
ing to  show  that  at  a  point  in  the  sidewalk  near  where  she  fell  two  small 
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flag-Btones  la^  side  by  side,  an  inner  and  an  outer  one,  the  flnt  declining 
slightly  in  grade  from  the  middle  of  the  walk  to  tlie  piuzza  of  the  hot«I,  and 
tlie  second  from  tlie  middle  of  tlie  walk  to  the  curb-stone,  thus  forming  a 
rid$;e  in  tlie  wall;;  tl-.al  the  water  dripped  from  the  piazza  roof  upon  these 
stones,  and  froze,  thus  adding  a  ridge  of  ice  to  the  ridge  formed  by  the  flag- 
stones. The  ridge  formed  by  the  flag-stones,  if  any,  was  too  slight  to  IM 
termed  a  substantial  defect  in  the  walk,  and  the  real  difflcnlty  was  in  the 
snow  and  ice,  as  to  which  the  testimony  is  the  same  now  as  upon  the  former 
appoiil.  Besides,  it  does  not  appear  that  the  appellant  fell  upon  these  two 
flag-stones.    Judgment  affirmed,  with  costs. 


Haixouan  v.  Cabteb  et  al, 
Peowle  tm  rdL  'Qaxjmjlas  o.  Oomxon  CSotthoil  of  Cmr  or  Eimoston. 

(Supreme  Court,  General  Term,  Third  Departrmeiit.    February  4, 189L) 

1.  ClTT  BlBCTIOKS— CA.NyABS  BT  INSPECTORS— CeRTIFIOATM. 

The  charter  of  the  city  of  Kington  (Laws  N.  Y.  1872,  o.  ISO,  1 10)  prorides  that, 
at  the  olose  of  the  polls  of  eleotions  for  city  offloers,  the  Inspaotor*  of  election  shall 
forthwith,  without  adjourning,  canvass  the  rotes  recelTed  by  them,  and  certify  the 
result  to  the  city  cAerk  on  the  same  day.  At  an  election  for  alderman  in  the  Fourth 
ward  of  said  city,  inspectors  of  election  duly  cartifled  the  result  to  the  city  clerk 
voder  said  proTisioD.  Two  days  thereafter  two  of  said  inspeotors  prepared  another 
oertiflcate  of  said  election,  setting  forth  a  different  result,  and  filed  the  same  with 
the  city  clerk.  Held,  that  the  second  certificate  was  unauthorized  and  void,  for 
want  of  compliance  with  the  aforesaid  provision. 

I.  Same — Caitvass  bt  Coicmon  Councii. — Injoijctioit. 

Section  11  of  said  charter  provides  that  the  common  oouncil  shall  convene  on  the 
Monday  following  such  election,  examine  the  certificate  of  the  inspeotors  of  elec- 
tion filed  with  the  clerk,  and  forthwith  determine,  deolare,  and  certify  who  were 
duly  elected  at  said  election.  Meld,  that  the  duties  of  the  common  council  under 
this  provision  are  judicial,  and  not  ministerial,  and  that  an  injunction  will  not  lie 
to  restrain  them  from  inquiring  into  the  validity  of  the  election,  and  awarding 
their  oertifioate  of  aleetion  to  a  person  other  than  the  one  whose  election  has  been 
certified  by  the  inspectors  of  election  in  the  first  instance. 

S;  Savb— Mamdamos. 

Section  11  further  provides  that  the  mayor  and  aldermen  elected  at  the  said  last 
election  shall,  at  the  close  of  the  oanvass  by  the  old  council,  take  their  oaths  of  of- 
fice, and  the  council  of  the  preceding  year  shall  thereupon  be  dissolved ;  and  section 
80  provides  that "  the  common  conncU  shall  •  *  •  be  the  judge  of  the  election 
and  qualification  of  its  own  members. "  Held,  that  the  duties  of  the  new  council, 
in  determining  the  election  of  its  members,  are  judicial,  and  not  ministerial,  ana 
that  mandavais  will  not  lie  to  compel  them  to  seat  a  person  returned  as  aldennaa 
elect  by  the  inspeotors  of  election. 

Appeals  from  special  term,  Ulster  county. 

Two  appeals, — in  the  lirst  case,  from  an  order  of  injunction  granted  by  the 
special  term  forbidding  the  defendant  Carter  from  taking  his  seat  as  a  mem- 
ber of  tlie  common  council  of  the  city  of  Kingston,  and  forbidding  the  com- 
mon council  from  taking  any  action  for  that  purpose  or  recognizing  him;  in  the 
second  case,  from  an  order  awarding  a  writ  of  peremptory  mandamus  com- 
manding the  common  council  to  declare  the  plaintiff  and  relator,  Daniel  Hallo- 
ran,  elected  alderman,  and  to  recognize  him  as  a  member  of  said  common  council. 
In  the  first  case,  no  affidavits  wore  read  by  the  defendants;  in  the  second  case, 
the  relator's  election  is  challenged.    The  defendant  Carter  does  not  appeal. 

Argued  before  Learned,  P.  J.,  and  Landoh  and  Math  am,  J  J. 

Q.  D.  B.  Haabrouck,  for  appellant.    John  F.  Cloonan,  for  respondent. 

Lakdon,  J.  At  the  charter  election  held  in  and  for  the  city  of  Kingston 
on  tlie  4th  of  March,  1890,  Daniel  Halloran  and  Enoch  Carter  were  compet- 
ing candidates  in  the  Fourth  ward  for  election  to  tin  office  uf  alderman.  That 
ward  constituted  one  election  district.  The  charter  (chapter  150,  Laws  1872, 
§  10)  provides  that  the  polls  of  the  election  shall  close  at  5  o'clock  In  the  aftetw 
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noon,  and  then  "the  inspectors  shall  forthwith,  without  adjourning,  canvass 
the  votes  received  by  thera,  and  certify  and  declare  the  result,  stating  the 
number  of  votes  given  for  each  person  for  each  office,  and  shall  filesucb  state- 
ment or  certiflcate  on  the  same  day,  orthenext,  with  thecity  clerk."  At  the 
close  of  the  polis.  and  without  adjourning,  the  inspectors,  three  in  number,  did 
canvass  the  votes,  and  malce  and  sign  a  statement  and  certificate  that  "the  whole 
namber  of  votes  cast  for  the  office  of  alderman  was  four  hundred  and  ninety- 
nine,  of  which  David  Halloran  received  two  hundred  and  forty-seven,  (247,) 
of  which  Enoch  Carter  received  two  humlred  and  forty-five,  (245,)  and  seven 
scattered,  (7.)"  The  inspectors  filed  this  statement  witli  the  city  cleric  tlte 
next  day.  This  statement  is  consistent  in  its  details,  and  is  complete  upon 
its  face,  except  as  to  the  persons  for  whom  the  scattering  votes  were  cast.  On 
the  6th  day  of  March,  two  of  the  inspectors  made  and  filed  with  thecity  clerk 
a  paper  purporting  to  be  a  statement  and  certificate  of  their  canvass  of  the 
voles  given  at  such  election  for  candidates  for  the  office  of  alderman  for  the 
Fourth  ward.  Tiiis  paper  recited  that  the  whole  number  of  votes  cast  was 
499,  of  which  said  Carter  received  247;  Halloran,  246;  defective,  2:  blank,  4. 
The  certificate  made  the  evening  after  the  polls  closed  was  the  legal  return. 
The  paper  made  and  filed  two  days  later  was  a  legal  nnllity,  for  the  plain 
reason  that  the  certificate  was  authorized  and  required  by  the  statute,  and  the 
paper  was  not.  The  paper,  moreover,  was  an  unofficial  voluntary  impeach- 
ment of  an  official  act,  and  worthless  for  want  of  power  in  its  signers.  Had- 
ley  V.  Mayor,  33  N.  Y.  603.  But  the  certificate  was  not  of  itself  the  final 
statutory  evidence  of  Halloran's  election.  The  charter  (section  11)  provides 
that  "on  the  Monday  next  following  the  election  for  city  officers,  the  common 
■council  of  the  preceding  year  shall  convene  at  ten  o'clock  in  the  forenoon,  at 
their  usual  place  of  meeting,  and  the  statement  of  votes  filed  with  the  city 
clerk  by  the  inspectors  of  election  shall  be  produced  by  the  clerk.  The  com- 
mon coancil  shall  then  forthwith  determine,  declare,  and  certify  who  were 
duly  elected  at  said  election  to  the  various  offices  hereinbefore  named,  *  *  * 
which  certificate  shall  be  filed  with  the  city  clerk. "  This  determination  and 
certificate  are  requisite  to  the  completion  of  the  legal  title  of  the  elect  to  the 
office  itself.  People  v.  Iforth,  72  2f.  Y.  124.  That  the  common  council  in- 
tended to  seat  Carter  is  stated  upon  information  and  belief  in  the  first  case.  That 
case  cannot  be  weakened  by  borrowing  from  the  second  case  the  evidence  es- 
tablishing that  intent.  The  common  council  of  the  preceding  year  did  con- 
vene  at  the  time  and  place  required,  and  the  clerk  laid  l)efore  them  both  cer- 
tificate and  paper.  It  will  be  observed  that  the  eleventh  section  of  the  charter 
above  quoted  does  not  in  express  terms  provide  that  the  common  council  shall 
make  their  determination  upon  the  returns  filed  and  laid  before  them,  as  in 
the  case  cited,  but  we  have  no  doubt  such  is  its  real  meaning:  otherwise  the 
common  coancil  would  have  no  fixed  rule  of  procedure.  The  common  coun- 
cil most  act  upon  the  returns  made  and  filed  in  pursuance  of  the  statute,  and 
not  upon  unauthorized  papers  attempted  to  be  substituted  in  their  place.  The 
common  council  appointed  a  committee  of  their  body  to  canvass  the  returns 
and  report.  It  appears  that  this  committee  accepted  the  paper  and  rejected 
the  certificate,  and  was  about  to  report  in  favor  of  the  election  of  Carter,  when 
the  injunction  order  now  under  review  was  served  upon  the  common  coun- 
cil. It  enjoined  Carter  from  taking  a  seat  as  alderman,  and  the  common 
council  from  seating  him,  or  recognizing  him  as  a  member  of  that  body,  and 
from  taking  any  acUon  to  that  end.  The  injunction  went  to  the  title  of  the 
office,  and  not  to  the  record  or  procedure  whereby  the  title  was  to  l>e  deter- 
mined and  certified.  It  in  etfect  substituted  the  judgment  of  the  court  in 
place  (rf  the  result  which  the  statute  intended  should  be  developed  and  deter- 
mined by  a  completion  of  the  canvass.  Doubtless  the  court  could,  in  the  ex- 
ercise of  preventive  justice,  if  timely  invoked,  have  enjoined  the  common 
council  in  their  capacity  as  canvassers  from  acting  upon  the  inspectors'  paper. 
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and  have  required  them  to  act  upon  the  inspectors'  returns.  As  canvassers, 
this  common  council  were  miniHterial  officers;  that  is,  tlie  instruments  to  do 
and  perrorm  the  bidding  of  the  statute,  without  obstructing  that  bidding  by 
any  opposing  inclination  of  their  own.  FelVs  Case,  11  Abb.  Pr.  (K.  S.)203; 
People  V.  Canvassers,  64  How.  Pr.  334.  As  said  in  People  v.  CooA,  8  N".  Y.  81, 
the  strictness  with  which  these  iKtards  should  be  held  to  the  record  before 
them  is  dictated  by  sound  policy  and  enlightened  wisdom.  The  violation  of 
duty  cannot  be  the  equivalent  of  performance  of  it.  But  the  court  in  Issuing 
its  mandates  must  recaU  these  officers  to  the  discharge  of  omitted  duties,  in- 
stead of  disabling  them  from  th^ir  performance.  Here  the  injunction  did  not 
confine  the  canviissers  to  their  duty,  but  suspended  them  in  the  performance 
of  it.    The  injunction  order  therefore  must  be  reversed. 

As  to  the  mandamus.  This  was  issued  after  tlie  common  council  which 
acted  as  a  board  of  canvassers  was  dissolved,  and  the  new  common  council 
was  organized.  Notwithstanding  the  injunction  order,  the  old  common  coun- 
cil adopted  a  resolution  declaring  Carter  elected,  but  no  certificate  of  the  pleo> 
tion  was  ever  made.  The  charter  of  the  city  prescribes  (section  11)  that, 
upon  finishing  the  canvass  and  certifying  its  result,  "the  mayor,  and  such 
aldermen  as  shall  have  been  elected  at  the  said  last  election,  shall  thereupon 
take  the  oath  of  office,  *  *  *  and  the  common  council  of  the  preceding 
year  shall  thereupon  be  dissolved,"  and  the  new  common  council  organized. 
The  old  common  council  was  dissolved  on  the  Monday  in  question,  and  the 
new  one  organized.  The  new  common  council  does  not  appear  by  the  char- 
ter to  be  aulhorlzed  to  resume  as  canvassers  the  unfinished  canvass  of  the  old. 
That  is  rendered  unnecessary  by  section  30,  which  provides  that  "the  common 
council  sliall  *  *  *  be  judge  of  the  election  and  qualification  of  its  own 
members."  The  new  common  council,  instead  of  being,  with  respect  to  its 
own  members,  mere  ministerial  officers,  become  judges  of  their  election.  They 
are  tlie  judges  of  this  disputed  election.  People  v.  Hall,  80  N.  Y.  117.  The 
order  awarding  a  mandamus  required  the  common  council  to  declare  Hallo- 
ran  duly  elected,  and  to  recognize  him  as  a  member  of  their  body.  This  was 
a  mandate  directing  which  way  they  should  pronounce  judgment.  MandU' 
mus  does  not  thus  dictate  to  ofllcers  acting  judicially.  People  v.  Common 
Council,  78  N.  Y.  33;  People  v.  Chapin,  104  N.  Y.  96,  10  N.  E.  Rep.  141. 
If  Halloran  had  the  certiticate  of  election,  the  common  council  could  notwith- 
standing  inquire  into  the  election,  and  ascertain  which  candidate  had  actually 
received  the  highest  number  of  votes.  The  opposing  affidavits  raise  the  ques- 
tion. As  Hulloran  does  not  hold  the  certificate,  as  his  title  is  disputed,  as  it 
is  yet  open  to  determination  by  the  common  council,  the  order  must  also  fail, 
because  he  lacks  that  clear  legal  right  which  is  an  essential  prerequisite  to  the 
peremptory  writ.  Without  passing  upon  the  other  questions  presented,  we 
conclude,  upon  the  grounds  stated,  to  reverse  both  orders.  Injunction 
order  reveraed,  with  810  costs  and  disbursements,  and  motion  denied,  with 
910  costs.  Order  awarding  peremptory  writ  of  mandamus  reversed,  with 
950  costs  and  disbursements,  and  motion  denied,  with  $10  costs.  All 
concur. 


Baunt^N  V.  Bbok  et  aX. 
FaovLM  ex  reL  Bbbhsan  v.  Common  Coukoil  or  Cirr  ov  Enrsircor. 
(Supreme  Cawrt,  General  Term,  Third  Department.    Tebroaiy  4^  IBM.) 
Appeal  from  special  term,  Ulster  county. 
Argued  before  Lbabnbd,  F.  J.,  and  Laitdok  and  Uatbam,  JJ. 
O.  J>.  B.  Haabroxielt,  for  appellant,    John  F.  Cloonan,  for  respondent 

LAin>oN,  J.    Upon  above  opinion  (HaUoran  v.  Carter,  ante,  314,)  saflM  ordtn 
above.    All  oonour. 
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People  ex  rel.  Murfht  v.  Howell  et  al. 

(Supreme  Court,  General  Term,  Second  Department.    February  U,  1891.) 

XuinoiPAi.  C0BPOB1.T10SS— Rbmotal  of  OrricBHB— Mamdamch. 

Under  Laws  N.  Y.  1888,  c  119;  Id.  0.  5S8,  tit.  i33,  i  29,  (BrooklTn  oltyoharterO 
•ad  Laws  N.  T.  1887,  c.  708,— condnctors  on  the  Brooklyn  bridge,  who  were  sol- 
diers in  the  war  of  the  Rebellion,  and  konorably  discharged,  must  he  notified  of  all 
charges  against  them  before  being  removed  from  their  positions.  Held,  on  inan- 
damus  to  reinstate  such  a  soldier,  who  had  been  removed  from  such  position  as  con 
ductor  without  a  hearing,  that,  as  he  was  entitled  to  a  hearing  without  regard  tc 
the  merits  of  his  case,  an  order  for  a  bill  of  particulars  was  unnecessary,  and 
should  be  reversed. 

Appeal  from  special  terra.  Kings  coanlj. 

Petition  of  John  Murphy  for  a  mandamtu  against  James  Howell  and  otherSt 
trustees  of  the  Brooklyn  bridge,  requiring  them  to  reinstate  petitioner  as 
conductor  on  said  bridge,  or  show  cause  against  the  same.  Defendants  ap- 
peal from  an  order  requiring  them  to  serve  a  bill  of  particulars  of  miacon- 
duct  alleged. 

Argued  before  Babhabd,  F.  J.,  and  Dtkhan  and  Pratt,  JJ. 

Bergen  tt  Dykman,  {Jamet  C.  Bert/en,  of  counsel,)  for  appellants.  Sydney 
WUHams,  for  respondent. 

Barnard,  P.  J.  The  relator,  by  statute,  having  been  a  soldier  in  the  war 
of  the  Rebellion,  and  honorably  discharged,  was  entitled  to  be  notified  of  all 
charges  against  hiro  before  his  removal  from  the  position  of  conductor  on 
the  Brooklyn  bridge.  Laws  1888,  c.  119;  Id.  c.  583,  tit.  22,  §  29,  (Brook- 
lyn city  charter;)  Dtws  1887,  c.  708.  Otherwise  the  right  of  employment  and 
discharge  of  employes  is  given  to  the  trustees.  Laws  1875,  c.  800.  The  relator 
was  discharged  without  a  hearing,  and  therefore  the  discharge  was  illegal,  un- 
lees  the  relator  waived  his  privilege.  The  return  avers  this  defense:  that  the 
trustees  did  not  know  that  the  relator  had  been  a  Union  soldier,  and  that  they 
discharged  him  for  good  cause.  The  particulars  of  that  cause  are  not  an  is- 
sue in  the  proceeding.  If  the  trustees  discharged  him  without  cause,  he  has 
no  remedy  if  be  waived  bis  privilege  as  a  soldier.  If  he  did  not  waive  it,  the 
best  of  causes  to  be  proven  on  the  trial  will  not  Justify  the  removal  without 
a  hearing  before  the  discharge.  The  order  for  a  bill  of  particulars  was  un- 
necessary, and  should  be  reversed,  with  costs  and  disbursements. 

All  concur. 


Chamberlin  0.  McCarthy  et  al. 
{Supreme  Court,  Oeneral  Term,  Third  Department.    February  18, 1891.) 

IlHimcTioN— iMPKOvmsTS  Mass  bt  Tbitants— Riohts  or  Landlord. 

Laws  N.  Y.  1885,  a  842,  i  1,  provides  that  a  mechanic  shall  have  a  Uen  only  on  the 
"interest  in  land"  of  the  party  for  whom  work  is  done,  "whether  owner  in  fee,  or 
of  a  less  estate,  or  whether  lessee  for  a  term  of  years, "  etc.  PlalntUt  fitted  certain 
bnildings  of  defendant,  in  the  possession  of  leasehold  tenants,  with  steam  boilers 
and  piping,  and  then  claimed  a  lien,  under  the  statute,  on  the  tenant's  estate  in  the 
premises.  The  tenants  abandoned  and  surrendered  their  lease,  and  the  defendant 
entered.  Beld.  that  an  injunction  should  not  be  granted  to  restrain  the  defend- 
ant owner  of  the  fee  from  using  the  said  boilers  and  pipes,  because,  if  fixtures, 
they  were  not  covered  by  the  Uen,  and,  if  part  of  the  realty,  they  were  rightfully  in 
his  possession  as  landlora. 

Appeal  from  special  term,  Rensselaer  county. 

Action  by  Lee  Chamberlin  against  Charles  McCarthy  and  others  to  for^ 
close  a  meobanic's  lien.  The  complaint  alleges  that  the  defendant  McCarthy 
rented  the  premises  described  in  the  lien  to  WilUun  B.  Brind  and  H.  S. 
Pasbkian,  who  at  once  entered  upon  the  said  premises  as  tenants  of  said  Mc- 
Carthy, and  the  said  Brind  &  Fashkian  made  a  verbal  contract  with  the  plain- 
tilt  that  be  should  furnish  to  them  certain  steam-fittings, — trailer,  radiators, 
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Iron  pipes,  Talves,  manifolds,  etc., — and  do  cert.iiii  plumbing  and  steam-fit- 
ting in  said  building,  owned  by  said  McCarthy.  In  pursuance  of  which  con- 
tract the  plaintiff  did  furnish  to  said  Brind  &  Pash)ci»n  certain  plumbing  and 
stpara-fittiiigs,  and  placed  in  said  building  an  iron  boiler  and  certain  iron 
pipes,  valves,  fittings,  manifolds,  radiators,  and  other  plumbing  materials,  to 
the  value  of  8577.87,  which  was  tlie  agreed  price  between  the  said  Brind  & 
Pashkian  and  the  plaintiff.  That  said  McCarthy  had  rented  said  premises  to 
said  Brind  &  Pashkian  for  them  to  carry  on  the  business  of  a  Turliish  bath  in 
said  building,  and  the  said  Brind  &  Paslikian  procured  the  plaintiff  to  do  the 
said  pininbing  and  steam-fitting,  and  to  fumisli  tliem  the  said  boiler,  valves, 
manifolds,  radiators,  iron  pipes,  etc.,  and  place  the  same  in  position  in  said 
building,  to  enable  them  to  carry  on  the  business  of  a  Turkish  bath.  That 
upon  the  completion  of  the  work,  and  before  90  d.iys  had  expired,  and  on  18tb 
of  March,  1889,  the  plaintiff  caused  to  be  made  and  perfected  a  mechanic's 
lien  against  the  interest  of  said  Brind  &  Pashkian  in  said  premises,  and  caused 
it  to  be  filed  in  Rensselaer  county  clerk's  olllce  on  March  20,  1889.  The  an- 
swer of  the  defendant  McCarthy  sets  up,  among  other  things,  that  the  iron 
boiler,  valves,  manifolds,  radiators,  iron  pipes,  and  steam-tittings  placed  in 
McCarthy's  premises,  as  aforesaid,  are  fixtures,  and  a  part  of  the  freehold, 
and  thus  belong  to  said  defendant  McCarthy;  and  that  the  defendants  Brind 
&  Pashkian  abandoned  their  lease  before  the  commencement  of  this  action, 
and  that  the  articles  furnished  to  the  defendants  Brind  &  Pashkian  by  the  plain- 
tiff reverted  to  said  McCarthy.  The  defendant  McCarthy  appeals  from  an  in- 
terlocutory injunction  order  restraining  him  from  the  use  of  the  engines  and 
boilers  fitted  up  by  the  plaintifT  in  the  premises  in  question. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Matiiam,  JJ. 

Thomas  8.  Fagan,  for  appellant.     Rvfua  M.  Totontend,  for  respondent. 

Learned,  P.  J.  We  think  this  injunction  should  not  stand.  McCarthy 
owned  the  land,  and  leased  it  to  Brind  &  Pashkian.  They  purchased  of  plain- 
tiff certain  boilers  and  steam-fittings  and  the  like,  and  had  them  put  in  the 
buildings.  For  these  purchases  they  owe.  The  plaintitT  filed  a  meclianlc's 
lien  against  the  interest  of  Brind  &  Pashkian  in  the  premises,  and  he  now 
brings  this  action  to  foreclose.  It  appears  that  Brind  a,  Pashkian  abandoned 
and  surrendered  their  lease,  and  McCarthy,  as  owner,  took  possession,  and 
that  his  present  tenants  are  using  the  boiler  and  fittings  and  the  like.  The 
plaintiff  fears  that  tliese  things  will  be  injured  by  such  use,  and  therefore 
obtained  an  injunction  forbidding  McCarthy  to  use  them  until  the  decision  of 
the  action.  The  effect  of  the  filing  of  the  notice  of  lien,  assuming  it  to  be  valid, 
is  to  cieate  a  lien  on  the  interest  which  Brind  &  Pasiikian  had  in  the  prem- 
ises. Whether  this  boiler  and  these  fittings  became  a  part  of  the  property  of 
the  owner,  or  whether  they  were  such  fixtures  that  Brind  A  Pashkian  could 
remove  them  at  the  end  of  their  term,  we  need  not  decide.  We  may  assume 
tliat  if  the  plaintiff  bad,  by  contract  with  McCarthy,  put  in  these  fixtures,  he 
would  have  had  a  lien  on  McCarthy's  interest.  But  a  reference  to  chapter 
342,  Laws  1885,  §  1,  will  show  that  the  lien  is  only  on  the  interest  in  the 
land  of  the  person  for  whom  the  work  is  done,  either  directly  or  through  a 
contractor.  The  language  is:  "Whether  owner  in  fee,  or  of  a  less  estate,  or 
whether  a  lessee  for  a  term  of  years, "  etc.  Now,  while  it  may  be  that,  after 
the  filing  of  the  notice  of  the  lien,  the  lessee  could  not  convey  the  leasehold 
estate  free  from  the  lien,  yet  it  is  by  no  means  clear  that  the  landlord  could 
not  re-enter  for  non-payment  of  rent.  However  this  may  be,  there  is  no 
propriety  in  preventing  the  owner  of  the  fee  from  using  the  property  which 
has  thus  been  attach^  to  bis  land.  If  the  tenants  had  lawfully  removed 
these  fixtures,  then  they  would  not  have  been  affected  by  the  notice  of  lien, 
because  that  is  a  lien  on  the  interest  in  land;  and,  if  these  fixtures  are  right- 
fully removable,  then  they  are  not  part  of  the  land.    On  the  other  band,  if 
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these  became  a  part  of  the  land,  (as  plaintiff  seems  to  claim  ander  Ward  t. 
Kilpatrick,  85  N.  Y.  413,)  tlien  McCarthy,  as  the  landloni,  is  rightfully  in 
{XMsession,  and  cannot  properly  be  prevented  from  using  his  property.  The 
plaintiff  Iiad  no  lien  except  on  the  leaseliold  interest  of  Blind  &  Pa.shl<ian. 
Whether  that  has  oeased  or  not  is  not  shown.  At  any  rate,  the  mechanic's 
lien  cannot  operate  to  increase  the  rights  which  the  lessee  had  against  the 
lessor.  The  injunction  order  is  reversed,  with  $10  costa  and  printing  dis- 
barsements,  and  motion  for  injunctiun  denied,  with  910  coats.    All  concur. 


In  re  Stewart's  "Will. 
{Supreme  Court,  Oenerai  Term,  TMrd  Department.    Febroaiy  18, 1801.) 

L  WlLla— FlH»^TB— CAtUNO  Sdbscbibino  Witnessbs. 

Under  Code  Civil  Proo.  N.  Y.  §  3618,  providinK  tbat  on  application  for  the  pro- 
bate of  a  wUl"  two,  at  least,  of  the  subscribing  witnesses  must  be  produced  and 
examined,"  if  In  the  state,  eta,  as  to  the  execution  of  tbe  will,  the  proponent  is  not 
oldiijed  to  call  both  of  tbe  subaoribin^  witnesses,  the  statute  being  satisfied  U  tbej 
are  present  asd  examined  when  the  will  is  propounded. 

9l  &Am— Tbstamkstabt  Capaoitt. 

Mere  weakness  and  failing  memory  of  the  testator  are  not  sufficient  to  Invalidate 
his  will  when  it  appears  tbat  he  knew  what  be  was  about,  expressed  a  particular 
desire  tbat  the  wUl  should  be  drawn  by  a  person  in  whom  he  had  great  confidence, 
and  disposed  of  his  property  without  prompting. 

This  is  an  appeal  from  the  decree  of  the  surrogate  of  Sullivan  county,  re- 
fusing to  admit  to  probate  an  instrument  in  writing,  purporting  to  be  the 
last  will  and  testament  of  Robert  Stewart,  late  of  Sullivan  county,  deceased. 
The  will  was  presented  to  tbe  surrogate  for  probate  upon  the  petition  of  the 
«xeeutrix  and  sole  legatee  named  therein,  who  was  the  widow  of  the  testator. 
Elizabeth  Thomson,  one  of  the  subscribing  witnesses  to  the  will,  and  the  only 
child  of  the  testator  and  petitioner,  filed  objections  to  the  probate,  alleging  as 
follows:  (1)  The  said  Robert  Stewart  was  at  the  time  of  the  execution  of  said 
instrument  not  of  sound  mind  and  memory,  but  was  mentally  incapable  of 
making  and  executing  a  last  will  and  testament.  (2)  The  said  Robert  Stewart, 
at  tlie  time  of  executing  said  Instrument,  was  under  restraint  and  undue  in- 
fluence, and  tbe  execution  of  the  same  was  procured  by  frund  and  duress,  to 
the  prejudice  of  said  Elizabetii  Thomson.  The  case  was  he;ird  before  the  spe- 
cial surrogate  of  Sullivan  county.  The  case  discloses  tliat  the  testator  whs  at 
the  time  of  making  the  will  about  80  years  of  age,  and  that  he  and  his  wife, 
«n  old  lady,  had  left  their  farm,  and  were  living  iu  tlie  house  of  their  son-in- 
law,  Andrew  Thomson,  husband  of  the  contestant  Elizabeth.  The  will  was 
drawn  by  the  surrogate  of  Sullivan  county,  at  the  solicitation  of  the  testator, 
and  to  whom  be  gave  directions  as  to  the  manner  in  which  he  desired  his 
property  to  be  disposed.  The  testimony  of  the  draughtsman  of  the  will  upon 
that  subject  is  as  follows:  "I  said  to  Mr.  Stewart, '  liow  do  you  want  to  leave 
your  property? '  and  he  said  lie  wanted  to  protect  the  old  woman.  I  then 
said,  •  Do  you  want  to  give  it  to  her  absolutely?'  and  he  replied,  'Give  it  all 
to  her.'  "  After  the  will  was  drawn  it  was  read  to  him,  in  the  presence  of  his 
wife,  Mrs.  Thomson,  tbe  contestant,  and  her  family,  and  testator  said,  "It  is 
all  right."  And  it  was  there  executed  by  the  testator,  and  witnessed  by  Mrs. 
Thomson  and  her  daughter,  at  the  request  of  the  testator,  although  that  re- 
quest was  made  at  the  suggestion  of  the  draughtsman  of  the  will.  There  was 
evidence  offered  by  the  contestant  tending  to  siiow  that  the  testator's  memory 
was  in  some  dep-ee  impaired,  but  in  most  of  the  instances  enumerated  by  the 
witnessee  he  was  capable  of  recalling  past  events  when  bis  attention  was  di- 
rected specially  to  them.  The  opponent,  in  presenting  his  evidence,  in  the 
first  instance  failed  to  call  and  examine  Mrs.  Thomson,  one  of  the  subscribing 
witnesses,  who  appeared  as  the  contestant,  but  before  the  case  was  Bnally 
submitted  to  tbe  surrogate  she  was  called  in  her  own  behalf  as  a  witness,  and 
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then  swore  that  she  was  present  at  the  time  testator  signed  the  will,  and  that 
she  signed  it  at  the  same  time  as  a  witness.  The  execution  was  also  dulj 
proved  by  the  other  attesting  witness  and  thedraaghtsman,  and  another  daugh- 
ter of  contestant  also  swo^e  to  the  testator's  signing  the  will  in  the  presence 
of  the  witnesses,  and  to  their  subscribing  it  as  witnesses  at  his  request 

Argaed  before  Leakned,  P.  J.,  and  Landon  and  Mathah,  JJ. 

Peter  E.  Palen,  {Arthur  C.  Butts,  of  counsel.)  for  appellant  Thornton 
C.  Niven,  for  respondent. 

Mayhah,  .T.  The  learned  surrogate  refused  to  admit  the  will  to  probate, 
on  the  ground  that  there  was  no  Bu£3cient  legal  proof  given  of  the  due  ex- 
ecution and  validity  of  said  instrument  as  the  last  will  ai>d  testament  of  said 
Robert  Stewart;  "and,  further,  by  reason  of  the  mental  incompetency  of  the 
said  Robert  Stewart,  that  said  instrument  is  utterly  null  and  void,  and  invulid 
as  and  for  the  last  will  and  testament  of  the  said  Robert  Stewart,  deceased." 

We  cannot  agree  with  the  learned  surrogate  upon  either  of  these  proposi- 
tions. Ko  questions  seem  to  be  raised  that  the  formal  statutory  requisites  to 
the  valid  execution  of  this  will  were  not  complied  with  substantially  as  re- 
quired by  statute,  and,  indeed,  none  could  be.  It  was  subscribed  by  the  tes- 
tator at  the  end  thereof,  and  was,  at  the  request  of  the  testator,  attested  by 
two  subscribing  witnesses,  in  his  presence,  and  in  the  presence  of  each  other. 
But  it  is  insisted  by  the  learned  counsel  for  the  contestant  that,  as  the  propo- 
nent rested  her  case  without  calling  both  of  the  subscribing  witnesses,  she  vi- 
olated, or  failed  to  comply  with,  the  provisions  of  the  statute,  which  requires 
that  at  least  two  of  the  subscribing  witnesses,  if  they  are  attainable,  shall  be 
examined  in  order  to  the  admission  of  a  will  to  probate.  The  language  of  the 
statute  relied  upon,  which  is  now  enacted  in  the  Code  of  Civil  Procedure,  is 
as  follows:  "Before  a  written  will  is  admitted  to  probate,  two,  at  least,  of  the 
subscribing  witnesses  must  be  produced  and  examined,  if  so  many  are  within 
the  state,  and  competent  and  able  to  testify."  Code  Civil  Proc.  §  2618.  Un- 
der this  provision  of  statute  it  is  quite  manifest  that  if  Mrs.  Thomson,  who 
was  within  the  state,  and  competent  to  testify,  had  not  been  called,  the  pro- 
hibition of  the  statute  might  have  been  effectual.  But  we  are  not  called  upon 
to  determine  that  question  here.  Before  the  case  was  closed,  she  was  called 
and  examined,  and  hence  the  requirement  of  the  statute  in  that  respect  was 
complied  with,  and  while  by  her  testimony  she  attacks  the  testamentary  ca- 
pacity of  the  testator  she  substantially  concurs  with  the  other  witnesses  in 
proving  the  due  execution  of  the  will.  There  is  nothing  in  the  statute  mak- 
ing it  obligatory  on  the  proponent  to  call  both  of  the  subscribing  witnesses, 
provided  they  are  produced  and  examined  in  the  case.  "Both  of  the  witnesses 
must  be  examined,  but  the  will  may  be  established,  even  in  direct  opposition 
to  the  testimony  of  both  of  them. "  Trustees  v.  Calhoun,  26  N.  Y.  425 ;  Wtil 
of  Cotterell,  95  N.  Y.  829.  But  it  is  insisted  that  the  testator,  at  the  time  of 
the  execution  of  this  will,  was  not  possessed  of  testamentary  capacity,  and  for 
that  reason  the  probate  of  the  will  was  properly  refused.  One  of  the  attest- 
ing witnesses,  who  is  the  daughter  of  the  contestant,  testifies  that  "his  mind 
and  memory  was  all  right."  She  had  known  him  all  her  life,  noticed  that  his 
memory  was  failing,  but  his  mind  was  sound;  and  her  narration  of  facts  and 
circumstances  seemed  to  support  her  conclusion  on  that  subject.  The  other 
subscribing  witness,  although  the  contestant,  does  not  disclose  by  her  testi- 
mony that  the  testator  was  impaired  In  his  judgment  or  intellect,  except  as 
evidenced  by  failing  memory.  The  testimony  of  William  L.  Thornton,  who 
drew  the  will,  when  taken  as  a  whole,  shows  that  the  testator  had  a  clear  ap- 
preciation of  the  business  he  was  transacting.  That  he  well  understood  whom 
he  desired  to  make  the  beneficiary  in  his  will,  and  why  he  desired  to  do  so. 
He  said,  "He  wanted  to  protect  the  old  woman."  The  Other  witness  present 
at  the  time  of  the  execution  of  the  will  was  LizzieL  Thomson,  another  daugh- 
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ter  of  contestant,  who  swears  that  "I  think  grandfather's  mind  was  all  right 
at  the  time.  Have  never  noticed  anything  out  of  the  way.  Have  Isnown 
grandfather  ever  since  I  can  remember."  She  adds  that  his  memory  was 
failing.  All  of  the  witnesses  called  by  the  contestant  speak  of  his  failing 
uiemoiy,  bat  none  of  them  disclose  a  state  of  facts  showing  tliat  the  testator's 
mind  or  memory  was  so  far  enfeebled  as  that  be  was  unable  to  comprehend 
the  condition  of  bis  property,  or  to  understand  who  were  the  proper  objects  of 
his  bounty.  When  speuking  upon  tiiat  subject  of  making  his  will  he  insisted 
upon  Judge  Thornton  drawing  it,  and  when  some  one  else  was  suggested  he 
said:  "No,  no.  I  know  Judge  Thornton  better.  He  is  the  one  I  want." 
When  the  will  was  read  over  to  liim,  he  said:  "It  is  all  right.  It  is  just  as  I 
want  it. "  It  is  quite  manifest  in  this  case  that  the  testator  possessed  sufficient 
strength  of  mind  and  memory  to  make  a  valid  testamentary  disposition  of  his 
property.  He  had  sufficient  active  memory  to  realize  that  he  had  a  wife  with 
whom  he  had  lived  for  al>out  50  years,  whom  tie  ought  to  protect.  He  was 
capable  of  appreciating  the  importance  of  the  act  in  which  he  was  about  to 
engage,  and  to  make  his  own  selection  of  a  draughtsman.  He  could  without 
prompting  as  to  the  person  state  to  whom  he  desired  to  give  his  property.  In 
short,  he  fulfilled  all  the  requirements  prescribed  by  the  court  of  appeals  in 
that  leading  and  well-considered  case  of  Delafleld  v.  Parish,  25  N.  Y.  9,  where 
the  court  says:  "He  must  have  sufficient  active  memory  to  collect  in  his  mind, 
without  prompting,  the  particulara  or  elements  of  that  business  to-  be  trans- 
acted, and  to  hold  them  in  his  mind  a  sufficient  length  of  time  to  perceive  at 
least  tlieir  obvious  relations  to  each  other,  and  to  be  able  to  form  some  ra- 
tional judgment  in  relation  to  them."  The  fact  that  an  aged  person  is  for- 
getful does  not  per  ae  establish  want  of  testamentary  capacity  so  long  as  the 
testator  is  not  so  far  bereft  of  reason  as  not  to  have  a  just  appreciation  of  the 
nature  of  the  business  and  the  materiid  objects  of  his  bounty.  Here  the  emo- 
tions manifested  by  the  testator  showed  that  he  regarded  this  as  one  of  the 
most  important  acts  of  his  life.  On  the  whole  case,  on  the  proof  as  it  stands, 
we  think  the  decree  of  the  surrogate,  refusing  to  admit  this  will  to  probate, 
should  not  be  sustained.  Decree  reversed.  Order  for  trial  at  court  on  issues. 
Issues  and  order  to  be  settled  by  Mayham,  J.    All  concur. 


Hough  v.  Folhsbee. 
{Suvreme  Cmirt,  Oeneral  Term,  Third  Department   Febmary  18, 1891.) 

AsxBST  IN  CrviL  Action — Convkrsion  of  Perbonai/Tt — Plbadino. 

In  an  action  to  recover  possessioa  of  personal  property  wrongful^  detained  t^ 
defendant,  or  its  value,  with  damages  for  its  detention,  where  the  complaint  does 
not  contain  the  allegation,  required  by  Code  Civil  Proo.  N.  Y.  J  549,  to  authorize  an 
order  of  arrest  in  such  an  action,  that  the  property  "has  been  concealed,  removed, 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff, "  eta,  an  order  of 
arrest  cannot  be  sustained  under  the  provision  of  the  same  section  that  defendant 
may  be  arrested  In  an  action  "to  recover  damages  for  an  injury  to  property,  includ- 
ing the  wrongful  taking,  detention,  or  conversion  of  personal  property. " 

Appeal  from  special  term,  Albany  county. 

Action  by  Isaac  Hough  against  Theodore  V.  Folmsbee  to  recover  certain 
specific  chattels.  Deieiidant  appeals  from  an  order  denying  a  motion  to  vacate 
an  order  for  his  arrest. 

Argued  before  Landom  and  Matham,  JJ. 

Borst  (£  Westbrook.  {Z.  S.  Westbrook,  of  counsel,)  for  appellant.  John  A. 
Stephens,  for  respondent. 

Lanpon,  J.  The  plaintiff,  in  bis  aOIdavit,  says  "that  this  action  was 
brought  to  recover  possession  of  certain  personal  property  wrongfully  de- 
tained by  defendant,  or  the  value  thereof,  in  case  a  delivery  cannot  be  bad, 
and  damages  tor  the  wrongful  detention  thereof."    The  affidavit  then  recites 
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ttie  facta  constituting  the  cause  of  action,  substantially  as  stated  in  tbe  veri- 
fied complaint.  Tbe  complaint  alleges  title  in  the  plaintiff  to  certain  goods 
and  merchandise,  their  value,  the  delivery  thereof  from  March,  18U9.  ta 
March,  1890,  by  plaintiff  to  defendant  under  an  agreement  wliereby  defend- 
ant was  to  sell  tbe  same  as  agent  for  the  plaintiff,  and  return  the  proceeds  of 
the  sale  to  plaintiff  as  soon  as  received,  and  to  return  the  unsold  part  thereof 
to  plaintiff;  that  defendant  did  not  sell  the  same;  that  plaintiff  demanded  of 
defendant  in  Angust,  1890,  the  same  or  their  proceeds,  which  was  refused; 
and  then  alleges  that  defendant  wrongfully  and  unlawfully  has  detained  said 
goods  from  plaintiff,  and  has  concealed,  reuioved,  or  disposed  of  tbe  same, 
with  intent  to  deprive  tbe  plaintiff  of  the  benefit  thereof.  Judgment  is  de- 
manded against  tbe  defendant  for  ttie  recovery  of  the  possession  of  the  goods, 
or  for  $1,169.50,  their  value,  in  case  a  delivery  cannot  be  had,  together  with 
$250  damages  for  their  detention.  The  order  of  arrest  cannot  be  sustained 
apon  tbe  ground  that  the  action  is  "to  recover  a  chattel,"  for  in  such  case 
section  549,  Code  Civil  Proc.,  provides  that  the  defendant  may  be  arrested 
"where  it  is  alleged  in  tbe  complaint  that  the  chattel  or  a  part  thereof  has 
been  concealed,  removed,  or  disposed  of  so  that  it  cannot  be  found  or  taken 
by  the  sheriff,  and  with  intent  that  it  should  not  be  so  fonnd  or  taken,  or  to 
deprive  the  plaintiff  of  the  benefit  thereof."  This  complaint  does  not  allege 
that  the  goods  have  been  so  concealed,  removed,  or  disposed  of  that  they  can- 
not be  found  or  taken  by  tbe  sheriff  with  either  one  or  tbe  other  intent  speci- 
fied In  the  section.  But  the  learned  judge  at  special  term  upheld  the  order  of 
arrest  ondertliat  clause  of  section  549  which  provides  that  the  defendant  may  be 
arre8tedlnanaction"torecoverdamagesfor  *  *  *  an  injury  to  property,  in- 
cluding the  wrongful  taking,  detention,  or  conversion  of  personal  property."' 
Upon  the  facts  stated,  the  plaintiff  might  have  framed  his  complaint  as  for  » 
conversion,  but  be  chose  to  frame  it  in  replevin.  In  the  former  case  be  would 
abandon  title  and  possession,  and  seek  satisfaction  in  damages.  In  the  pres- 
ent case  be  insists  upon  bis  title,  and  seeks  to  regain  possession.  A  com- 
plaint for  damages  for  injury  to  the  goods  and  for  their  unlawful  detention 
would  be  appropriate  if  tbe  goods  bad  been  returned  after  having  been  in- 
jured and  unlawfully  detained.  Under  tbe  complaint,  as  framed,  tbe  plain- 
tiff can  issue  a  requisition  to  the  sheriff  to  take  possession  of  tlie  goods,  (sec- 
tion 1G94;)  and  it  does  not  appear  that  the  sheriff  cannot  find  or  take  them. 
For  aught  that  appears,  this  remedy  is  available.  If  so,  and  if  the  order  of 
arrest  is  upheld,  then  the  plaintiff  will  have  two  remedies,  each  upon  grounds 
inconsistent  with  the  other, — one  because  he  can  take  the  goods,  and  the 
other  because  he  cannot.  Under  section  549  be  cannot  have  an  order  of  ar- 
rest if  he  so  frames  his  complaint  as  to  show  his  right  to  Issue  his  requisition, 
unless  he  also  shows  that  the  requisition  will  not  help  him.  Order  reversed, 
with  $10  costs  and  printing  disbursements,  and  motion  to  vacate  graated» 
with  $10  costs. 


Smith  v.  Butbns  et  al. 

{Supreme  Court,  Oeneral  Term,  TMrd  Department.    February  18, 1891.) 

VALtn  lupsiaoxiuxT— Tbre^tbniro  Ofhobb— Istkxt. 

Pen.  Code  N.  Y.  i%  46,  127,  provide,  in  effect,  that  any  person  Intimidating  or 
threatening  a  public  officer  in  the  discharge  of  his  duty  snail  be  deemed  guilty  of  a 
miademeanor;  and  Code  Crim.  Frou.  N.  Y.  S  177,  provides  that  a  peaoe-offioer 
may,  without  a  warrant,  arreat  a  person  for  a  crime  attempted  or  oonunitted  in  hia 
presence.  Plaintiff  was  arrested  by  defendant,  a  peace-officer,  and  his  brother,  tor 
using  threatening  language  to  said  officer  upon  service  of  ciyU  process.  In  an  ac- 
tion oy  plaintiff  for  false  imprisonment,  defendants  justlfled  by  setting  up  plain- 
tiff's misdemeanor  under  the  foregoing  statutes.  Held,  that  the  "Intent"  of  the 
plaintiff  in  the  use  of  said  language  was  of  the  essence  of  the  offense  oharg^,  and 
that  the  plaintiff  should  have  been  permitted  to  go  to  the  jury  upon  that  question. 

Exceptions  from  circuit  court,  Sullivan  county. 
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Action  by  Charles  A.  Smith  against  John  Botens  and  Frederick  Botens. 
At  the  trial  the  complaint  was  diamissed,  aud  plaintl£F'a  exceptions  were  or- 
dered to  be  lieard  in  the  first  instance  at  the  general  term. 

Argued  before  Learngd,  P.  J.,  and  Landon  and  Mayham,  JJ. 

T.  F.  Bush,  for  appellant.    John  F.  Anderson,  for  respondents. 

Leakmhd,  v.  J.  This  Is  a  motion  for  a  new  trial  on  exceptions  ordered  to 
be  heard  in  the  first  instance  at  the  general  term  after  a  trial  at  circuit,  at 
which  the  coart  dismissed  the  complaint,  with  costs,  and  refused  to  permit 
the  plaintiff  to  go  to  the  jury.  It  does  not  appear  by  tlie  case  or  by  the  order 
that  the  order  was  made  on  the  application  of  either  party,  as  prescribed  by 
section  1000,  Code  Civil  Proc.  The  action  was  to  recover  damages  for  false 
imprisonment;  not,  as  stated  In  defendants'  points,  for  malicious  prosecution. 
The  false  imprisonment  alleged  consisted  in  arresting  the  plaintiff,  and  tak- 
ing him  before  a  justice  of  the  peace,  by  whom  he  was  held  to  bail.  The  al- 
leged justification  is  that  the  jilaintiS  committed  a  crime  in  the  presence  of 
John  Botens,  one  of  the  defendants,  a  constable,  and  that  he  arrested  the 
plaintiff  therefor,  and  required  the  other  defendant,  his  brother,  Frederick 
Botens,  to  assist  him  in  so  doing.  A  justice  of  the  peace,  on  an  aifldavit 
made  by  one  Gilbert,  had  indoi-sed  a  requisition  in  replevin  requiring  the  con- 
stable to  replevy  a  certain  book  containing  the  accounts  of  the  commissioner 
of  highways,  which  was  In  the  possession  of  the  present  plaintiff.  These  re- 
plevin papers  were  in  the  hands  of  John  Botens.  It  may  be  noticed,  in  pass- 
ing, th:it  there  existed  bad  feeling  between  Frederick  Botens  and  the  plaintiff, 
wlio  had  succeeded  liim  as  commissioner  of  highways.  This  book  contained 
Frederick  Botens'  account,  and  in  that  account  Frederick  Botens  was  cred- 
ited with  925  paid  by  him  to  the  plaintiff,  when  in  fact  the  payment  was  only 
25  cents.  And  the  plaintiff  had  called  Frederick  Botens'  attention  to  this 
matter,  and  his  doing  this  had  led  to  the  replevin  proceedings  to  take  tlie  book 
from  his  possession.  John  Botens,  with  these  replevin  papers,  went  to  the 
house  of  plaintiff's  father,  where  plaintiff  lived,  and  there  saw  plaintiff's 
mother.  He  endeavored  to  get  the  book,  but  she  did  not  know  where  it  was, 
and  be  could  not  have  it.  He  told  her  he  would  have  to  fetch  the  plaintiff, 
(lead  or  alive.  This  he  stated  there  in  tlie  presence  of  others.  On  that  day 
the  plaintiff  met  tlie  defendants  coming  back  from  his  father's  house.  Plain- 
tiff turned  Ids  horse,  and  went  back  to  Weaver's  Hotel.  When  he  arrived 
the  defendants  were  there.  The  plaintiff  said  to  John  Botens,  if  he  bad  a 
warrant  to  serve,  he  could  serve  it.  Botens  handed  hitn  a  paper,  which  be 
asked  Botens  to  read.  They  went  into  tiie  bar-room,  Botens  read  the  paper, 
and  plaintiff  took  it.  Beecher,  who  was  with  plaintiff,  looked  at  it,  and  said: 
"John,  this  is  no  warrant.  How  did  you  expect  to  arrest  him  with  that, — 
take  him,  dead  or  alive?"  John  said:  "I  never  said  so."  Plaintiff  said: 
"You  are  a  liar.  I  can  prove  it  to  you  by  a  half  a  dozen  witnesses  that  you 
said  so  this  morning,  tbat  you  would  take  me  dead  or  alive."  Plaintiff  fur- 
ther said:  "Yon  better  look  out  how  you  go  sneaking  around  my  father's 
house;  you  may  get  your  damned  head  busted."  The  defendant  John  then 
laid  liand  on  plaintiff,  and  arrested  him,  saying  plaintiff  was  his  prisoner. 
Plaintiff  said  he  had  done  nothing  to  be  arrested  for.  John  Botens  then  called 
on  Frederick  Botens  to  assist,  and  they  seized  plaintiff.  Plaintiff  resisted  at 
first,  but  finally  gave  up  resistance.  The  defendants  took  him  to  the  justice, 
compelling  him  to  go.  The  plaintiff  says  that  he  had  tieard  that  John  Botens 
was  at  his  father's  house,  but  had  not  been  told  that  his  errand  there  was  to 
get  the  book.  When  Botens  read  the  replevin  papers  to  plaintiff,  plaintiff 
said:  "I  suppose  now  you  will  try  to  get  the  book?"  The  defendants  urge 
that  by  section  177,  Code  Crim.  Proc,  a  peace-officer  may,  without  warrant, 
arrest  for  a  crime  committed  in  his  presence;  and,  fuither,  that  by  section 
127  of  the  Penal  Code  it  is  a  misdemeanor  to  address  a  threat  to  a  public  of- 
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fleer  with  intent  to  induce  him,  contrary  to  his  duty,  to  omit  any  act;  and 
thai  plaintiff  did  address  such  threat  to  JohnBotens  with  such  intent.  There 
may  be  some  doubt  whether  section  127  is  intended  to  apply  to  executive  of- 
ficers. But  we  need  not  decide  tiiat;  for  section  46  of  tlie  Penal  Code  men- 
tions executive  officers  expressly,  and  is  in  substance  like  section  127.  The 
plaintiff,  on  the  other  hand,  cites  section  183  of  the  Code  of  Criminal  Proced- 
ure, which  authorizes  a  private  person  to  arrest  for  a  crime  committed  or  at- 
tempted in  bis  presence;  thus  malting  no  distinction  between  officers  and  pri- 
vate citizens  in  this  respect.  And  he  urges  that,  if  the  defendants'  construc- 
tion is  correct,  then  any  private  citizen  may  arrest  for  any  of  the  numerous 
statutory  misdemeanors  committed  in  bis  presence.  As  illustration  of  the 
evils  of  such  a  construction,  he  cites  the  following  and  other  sections  of  the 
Penal  Code,  viz.:    116, 117,  145,  146,  148.  157. 

There  is  much  force  in  the  position  taken  by  the  plaintiff's  counsel.  But 
we  do  not  think  it  necessary  to  decide  at  this  time  how  this  very  liberal  au- 
thority given  to  private  persons  and  to  officers  to  arrest  without  warrant  is  to 
be  applied  to  the  numerous  cases  of  statutory  misdemeanors.  We  need  only 
examine  the  present  case.  The  court,  in  order  to  nonsuit  the  plaintiff,  must 
have  held  as  matter  of  law  that  plaintiff  committed  a  crime  in  John  Botens' 
)>resence.  We  think  that  was  a  question  for  the  jury.  The  crime  of  intimi- 
dating an  officer,  either  under  section  127  or  nnder  section  46  of  the  Penal 
Code,  involves  the  question  of  intent.  The  word  "intent"  is  used  in  section 
127,  and  is  clearly  implied  in  section  46.  Kow,  the  words  used  by  plaintiff 
to  John  Botens  may  have  been  words  of  caution,  or  they  may  have  been  mere 
angry  words,  used  with  no  intent  whatever.  We  have  already  seen  the  hard 
feeling  which  existed,  and  there  is  evidence  that  the  plaintiff  had  heard  of  the 
alleged  threats  that  he  was  to  be  taken  dead  or  alive.  Under  those  circum- 
stances, we  think  thai;  the  court  could  not  rightfully  decide  that  the  plaintiff 
had  committed  a  crime  in  the  presence  of  Botens.  Indeed,  where  a  certain 
intent  is  essential  to  constitute  the  crime,  it  maybe  doubted  whether  any  out- 
ward acts  will  be  an  unquestionable  justification  for  making  tbearrest,  under 
section  177  and  183  of  the  Code  of  Criminal  Procedure,  should  it  be  shown 
that  no  such  intent  existed.  In  Sums  v.  Erben,  40  N.  T.  468,  the  differ- 
ence is  pointed  out  between  an  action  for  false  imprisonment  and  one  for  ma- 
licious prosecution.  It  is  shown  that  in  the  former  action,  if  a  felony  has 
°  been  actually  committed,  a  private  person  is  justified  in  making  an  arrest,  if 
he  has  reasonable  cause;  that  a  constable  is  justiQed,  though  no  felony  has 
been  committed,  if  be  has  reasonable  ground  to  suspect  the  commission  and 
acts  in  good  faith.  To  the  same  effect  is  Hawley  v.  Butler,  54  Barb.  490. 
We  do  not  see  timt  these  decisions  apply  here.  The  defense  set  up  in  the  an- 
swer is  not  that  John  liotens  had  reasonable  ground  to  suspect  the  commis- 
sion of  a  felony,  or  to  suspect  the  commission  of  any  crime.  The  defense  is 
tlie  actual  commission  of  a  crime.  People  v.  Pratt,  22  Hun,  300;  Stage- 
Horse  Cases,  15  Abb.  Pr.  (N.  S.)  51,  at  page  72.  It  will  be  seen  by  reference  to 
section  177  of  the  Code  of  Criminal  Procedure  that  the  subject  of  reasonable 
cause  is  mentioned  only  in  the  third  subdivision,  which  is  the  case  when  a 
felony  has  been  in  fact  committed.  This  seems  to  limit  that  subject  to  the 
cases  under  that  third  subdivision.  Verdict  set  aside,  motion  for  new  trial 
granted,  costs  to  abide  event.    All  concur. 


MABSHAUi  «.  Task. 
(Supreme  Court,  OenereU  Term,  Third  Department.    February  18, 1891.) 

BirFPLBMBNTAST  PBOOBBDniOS— SbOOND  EXAMINATION. 

An  order  for  a  second  examination  of  a  judgment  debtor  in  proceedings  suppi*. 
mentary  to  execution  will  not  be  set  agide  when  the  order  was  obtained  to  reaob 
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inroparty  which  had  come  to  the  possession  of  the  debtor  since  the  prior  examina- 
tion, and  not  for  the  purpose  of  harassing  him ;  and  that  fact  may  he  shown  by  the 
creditor  on  the  motion  to  vacate,  as  it  is  not  jnrisdiotionaL 

Appeal  from  special  term,  Columbia  county. 

Action  by  Matthew  Marshall  against  Daniel  H.  Link,  Defendant  appeals 
frona  an  order  refusing  to  vacate  an  order  for  his  second  examination  in  sup- 
plementary proceedings  in  aid  of  an  execution. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Matbam,  JJ. 

C€uiy  &  Uoyaradt,  for  appellant.  E.  F.  MoCormiek,  {L.  Royee  Tilden,  of 
counsel,)  for  respondent. 

Learned.  P.  J.  The  principle  that  a  second  order  for  examination  in  pro- 
ceedings supplementary  shall  not  be  granted,  unless  good  rea«on  therefor  be 
shown,  is  not  jurisdictional.  It  is  only  to  prevent  tlie  unreasonable  harass- 
ing of  a  defendant.  Therefore,  on  the  motion  to  set  aside  the  second  order 
in  this  case,  it  was  not  improper  for  the  plaintiff  to  show  more  strongly  than 
bad  appeared  on  the  ex  parte  application  that  the  proceeding  was  not  taken  to 
harass  the  defendant,  but  with  good  reason,  and  to  reach  property  which  bad 
come  to  the  defendant  since  the  prior  examination.  The  jurisdictional  facts 
In  these  applications,  under  section  2435,  Code  Civil  Proc.,  are  the  recovery 
of  the  judgment,  and  the  issue  and  return  of  the  execution.  On  the  hearing 
of  the  motion  to  vacate  the  second  order  for  examination,  the  learned  jus- 
tice could  decide  whether  the  application  for  that  order  had  been  made  in 
good  faith  or  with  evil  intent,  and  he  could  grant  or  refuse  the  motion,  as  he 
thought  best.  We  see  no  ground  to  interfere  with  bis  discretion.  The  first 
order  and  examination  discovered  a  sum  of  8241.95  payable  to  defendant,  but 
which  the  court  decided  could  not  be  reached  by  those  proceedings.  Ttiesum 
was  in  the  hands  of  the  county  treasurer.  Afterwards  it  was  paid  to  the  de* 
fendant  And  this  second  order  Wiis  obtained,  as  it  seems.  In  order  to  reach 
that  money  which  had  thus  come  into  the  actual  possession  and  ownership  of 
the  defendant.  We  think  the  order  was  properly  granted,  and  that  the  refusal 
to  vacate  it  was  right.  Order  affirmed,  with  910  costs  and  printing  disburse- 
ments.   All  concur. 

People  «b  rel,  Boham  e.  MaoLean  «t  al.,  Police  Commissioners. 

(Supreme  Court,  General  Term,  Si/rst  Department,    February  11, 1891.) 

DuaaasAL.  ov  Folios  Officeks. 

A  police  officer,  having  fallen  whUe  chasing  an  offender,  entered  a  liquor  saloon 
for  we  alleged  purpose  of  cleaning  his  clothes.  Some  wttnesses  testified  that  he 
did  not  appear  affected  by  any  stimulant  whatever;  others,  who  observed  him 
■s  be  was  taken  to  and  after  his  arrival  at  the  station-house,  testified  that  he  was 
so  much  intoxicated  as  to  be  unfit  for  duty,  and  he  did  not  then  attempt  to  excuse 
bis  condition.  His  subsequent  testimony,  corroborated  by  his  physician,  established 
that  he  had  thatday  taken  medicine  containing  stimulating  properties.  Held,  that 
a  judgment  of  diatmissal  should  be  ufllrined.  Follofving  People  v.  Prenoh,  119  K  Y. 
498, 28  N.  E.  Rep.  1058.    Bkadt,  J. ,  dissenUng. 

Certiorari  on  the  relation  of  Patrick  Bohan  to  Charles  P.  MacLean  and 
others,  police  commissionersof  thecity  of  New  York,  to  review  a  judgmentof 
said  board  dismissing  the  relator  from  the  police  force  on  a  charge  of  intoxi- 
cation. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Danlels,  JJ. 

Louit  J.  Qrant,  for  appellant.  William  H.  Clark,  {Edward  H.  Haioke, 
Jr.,  and  CharUt  A.  O^NeU,  of  counsel,)  for  respondents. 

Daniels,  J.    The  evidence  of  the  persons  who  observed  the  relator  as  he 

was  taken  to,  and  after  his  arrival  at,  the  station-house,  was  that  be  was  so 

macb  intoxicated  as  to  be  unBt  for  duty.    He  did  not  at  the  station  attempt 

to  excuse  himself  on  account  of  the  effect  upon  him  of  the  medicine  he  had 
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baao  taking,  and  that  tended  to  subject  his  evidence  to  discredit.  The  fact 
that  other  witnesses  did  not  ooinauler  him  Intoxicated  did  nut  avoid  the  effect 
ot  the  OTidence  of  these  officers.  Their  evidence  tended  to  prove  that  be  had 
not  been  affected  by  anj  stimulant  whatever,  wbidi  was  opposed  to  that  given 
by  Mmself  and  Dr.  Koth.  The  verdictof  a  jury  would  not  be  set  aside  on  these 
conflicting  statements.  While  it  is  true  that  he  obtained  and  used  the  medi- 
cine as  it  is  stated  be  did,  it  is  not  probable  ttiat  it  would  produce  the  condi- 
tion in  which  the  officers  found  him.  But  he  probably  added  to  the  effect  by 
the  use  of  intoxicating  liquors.  There  was  sufficient  In  the  evidence  to  Jus- 
tify that  conclusion;  and  when  that  may  be  the  fact,  the  esse  of  People  t. 
Freaeh.  119  :N.  T.  493, 23  N.  £.  Bep.  1058,  does  not  support  a  reversal  of  the 
proceedings.  But  upon  the  evidence  adduced  they  should  be  affirmed  in  this 
caae. 

Yah  Bbumt,  F.  Jm  ooaoon. 

Bradt,  J.,  (dissentthg.)  The  evidence  seems  to  l)e  sufficient  to  establish  prt- 
ma/aate  the  charge  of  intoxication,  but  the  response  is  satisf  Hctory ,  and  presents 
a  preponderance  of  proof  in  favor  of  the  relator.  Hu  was  not  examined  by  any 
physician,  or  by  any  expert,  unless  members  of  the  force  can  foe  so  regnrded. 
It  appears  from  the  recorU  that  he  was  in  pursuit  of  an  offender,  who  ran 
into  and  through  a  car.  In  the  pursuit  he  fell  and  soiled  bis  clothing,  to  dean 
which  he  was  invited  by  a  saloon-keeper  into  his  saloon,  accepted  the  invita- 
tion, and  did  the  cleaning.  There  is  no  proof  that  he  drank  anything  there, 
although  the  saloon-keeper  was  examined  as  a  witness.  He  was  much  excited, 
partly  from  his  exertions  in  pursuit  of  the  offender  and  the  fall,  and  partly 
from  other  causes  which  will  be  discussed  below,  and  he  seemed  to  his  brother 
officers  to  be  under  the  influence  of  liquor.  His  statement  was  that  he  had 
not  drunk  any  liquor  in  two  years,  and  none  upon  the  day  of  the  occurrence; 
that  he  had  been  ill,  and  sought  the  attendance  of  a  Dr.  Roth,  who  prencribed 
for  him;  that  on  the  day  charged  he  had  not  eaten  anything;  that  he  bad 
taken  the  capsules  prescribed  by  the  physician,  and  was  suffering  from  a  pain 
in  his  head.  It  niso  appeared  from  the  testimony  of  Dr.  Hoth  that  he  bad 
been  ill,  and  that  the  medicine  given  him  was  composed  mostly  of  alcoholic 
extracts,  and  would,  taken  by  a  person  wiio  had  not  eatea  for  some  hours, 
produce  a  condition  like  that  of  intoxication.  Some  of  the  citizens  who  saw 
him  would  not  say  he  was  drunk,  and  others  said  he  was  not.  The  apparent 
inebriety  seems  to  have  been  accounted  for  and  explained.  The  result  of  the 
whole  evidence  leads  to  no  other  controlling  conclusion  than  that  the  relator 
was  under  g^eat  excitement,  the  primary  cause  of  which  was  the  medicine  he 
had  taken,  which  was  Increased  by  the  chase  in  which  he  was  engaged  in  pur- 
suit of  an  offender,  actual  or  fancied.  The  power  to  reverse,  under  such  cir- 
cumstances, is  twofold, — the  condition  being  explained,  aitd  there  being  a  de- 
cided preponderance  of  proof  in  favor  of  the  relator.  See  People  v.  P'reneh, 
119  N.  Y.  496,  497,  23  N.  E.  Rep.  1058,  and  119  N.  T.  607,  28  W.  E.  Kep. 
1061.    Judgment  reversed. 


PxKDiKAim  «.  Match,  Etc.,  of  Vtm  Tobc. 

(.Supreme  Court,  General  Term,  Firtt  Department.    February  11,  IVU.) 

OOBTIUCTS  TO  QrADB  StRBBTS — COHBTRUOTION — RELETTIXe. 

A  oootraet  aiade  in  laVi  with  a  tity  to  revulste  and  Erade  aeertaiti  street  anthor- 
iMd  tbe  oitj  to  declare  tbe  work  abandoned  if  not  satisfactory,  ana  relet  the  con- 
tract, the  contractor  to  pay  any  excess  should  the  work  be  let  at  a  greater  expense, 
Mdto  be  paid  tbediflereace  if  the  expense  were  leas.  In  1671  tbaottydaakared  tta« 
work  abaadoaed.  Bothinv  was  done  until  1877,  when  a  contnct  was  otada  with  aa- 
other  contractor  tor  "regoIatlnK,  grading,  and  setUag  corb  and  gutter  stonea,  and 
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flmggtng  sidewalks  "in  the  same  street,  at  a  price  considerably  less  than  that  of  the 
first  contract.  Held,  that  these  facts  did  not  show  such  a  reletting  or  contlnnanoe 
of  the  first  contract  as  to  ^ve  the  first  contractor  a  naose  of  action. 

Exceptions  ordered  to  be  heard  at  geiMral  term. 

Action  bj  John  E.  Ferdinand  iigaii»tthemajror,<aldenneQrABd.coiamoDalt7 
of  the  0II7  of  New  York.  At  Uie  trUl  tiie  eomplatnt  was  diamlBsed,  and 
plafntiffs  exceptions  were  ordered  to  be  heard  in  the  flnt  fatttance  at  general 
term. 

Argned  before  Van  Bkunt,  P.  J.,  and  Bkadt  and.D4anEi«,.JJ. 

John  C.  Shatp,  {Gratz  Nathtm,  of  oounsel,)  for  plaintiff.  WiUiam  H. 
Clark,  {David  J.  Dtan  and  Wootsey  CarmnU,  of  oounie],}  for  deCendanta. 

Bradt,  J.  On  the  Ist  of  Septpmber,  1865,  the  defendtmts  contracted  with 
one  John  S.  Masteraon  to  regulate  and  ^BudeSixt-y-SixtbsLreet.from  Eighth 
avenue  to  Broadway.  In  .or  about  1B71  that  xioatriiot  was  .declared  to  be 
abandoned.  It  conbiiined  a  provision  which  authorized  the  -street  commis- 
sioner to  declare  the  work  abandoned  if,  in  his  opinion,  the  contract  was  not 
being  properly  carried  out,  and  to  relet  the  work  At  the  e:;pense  of  the  con- 
tractor, the  contractor  to  pay  any  excess  of  cost  should  the  work  be  relet 
at  a  greater  expense,  and  to  bie  paid  the  differsoce.should  the  work  he  relet  at 
a  less  cost.  In  1877  the  defendants  made  a  contsact  with  one.  John. Miilhol- 
]and  for  regulating,  grading,  and  setting  curb  and  gutter. stones  and  ilaggiog 
aidewalks  inBixty-Sixth  street,  from  Eighth  avenue.to  the  Boulevard,  but  this 
was  done,  as  alleged  in  the  answer  of  ttie  defendants,  pursuant  to  an  ordi- 
nance of  the  common  council.  It  will  have  been  observed  .that -Masterson'a 
contract  was  made  in  -September,  1865.  and  tt  appeared  upon  the  trial  that  he 
did  no  work  subsequently  to  the  year  1867,  lea-ving  his  wx>Ek  unflnjsbed.  For 
the  purpose  of  this  opinion,  it  m^y  be  assumed  that,  under  the  authorities 
cited,  (Bra4y  v.  Mayor,  etc.,  44  Hun,  511;  Murphy  y.  Muckman,  6(5  N.  Y. 
297;  Taylor  v.  If aj/o?-,  e/c,  88  N.  Y.  625,)  the  appellant,  assignee  of  the  orig- 
inal contractor,  Masterson,  would  be  entitled  to  recover  the  difference  be- 
tween the  sum  which  was  to  l)e  paid  him  if  his  contract  bad  been  performed 
and  the  expense  of  completing  it  if  less  than  the  original  contract  price,  if  the 
defendants  had  elected  to  complete  the  contract  as  provided  by  its  terms. 
This  assumption  may  be  indulged  in  for  the  reason  thHt  there  ta  no  proof  in 
the  record  that  the  conlract  subsequently  made  with  Hulholland  was  "the  ex- 
ercise of  the  power  of  the  completion  suggested.  The  allegation  is  that  the 
contract  of  MulhoUand  was  the  result  of  an  ordinance  of  the  common  council, 
approved  the  2d  of  July,  1677,  which  was  About  12  years  after  the  contract 
made  with  Masterson,  and  which  ordinance  embraces  tiaare  Iban  was  con- 
templated by  the  latter  agreement,  namely,  setting  curb  and  gutter  stones 
and  flaf^ging  sidewalks  on  Sixty-Sixth  street.  -Whan  the  oaunsel  for  the  de- 
fendant moved  to  dismiss  the  complaint  herein,  hia  'statement  was  that  the 
plaintiff  had  not  proved  anything  except  that  there  was  a  contract  made, 
and  two  or  three  assignments  of  it.  and  that  Mr. Mdasterson  iiad  done  some 
work  at  some  time.  A  colloquy  followed  before  the  complaintwas  dismissed, 
but  nothing  more  affected  the  proposition  stated  bythe  learned  counsel  far 
the  defendant.  Careful  examination  of  the  case  fails  to  disclose  any  evi- 
dence of  reletting  of  the  first  contract,  or  an  election  to.proceed  under  It  and 
complete  it.  The  letter  which  was  offered  September  4,  1875.  in  no  way  af- 
fects this  question,  and  it  would  be  secondary  evidence  under  any  circumstances 
if  Mr.  Masterson  was  alive.  He  could  be  called  urton  tofihowtbat,  notwith- 
standing the  assignments  of  the  contract,  tie  had  baan  -vo  connected  with  it 
subsequently  as  to  make  it  reasonabtycertaln'that  wbhih 'he  did  <wss  done 
under  the  contract,  and  not  nnder  that  subseqneOtly  made 'with  Mr.  Mulhol- 
land  pursuant  to  ordinance  of  the  common  council,  to  which  reference  has 
been  made.  For  these  reasons  the  exceptions  «hould  'be  overmled,  and  the  de- 
feodant  bare  judgment  upon  the  verdict,  with  costs.    All  miwttr. 
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R08EN8TOCK  et  al.  V.  HoaoARTT. 
iCttu  Court  of  BrodkVyn,  Qeneral  Term.    January  26, 1891.) 

1.  DooraERTiJiT  BviDKncit— Books  or  Aocoukt. 

A  witness  in  an  action  for  goods  sold  and  delivered  testiCled  that  he  remembered 
making  the  sales,  but  could  not  give  the  dates  or  amounts,  and  that  at  the  time  of 
everr  sale  he  made  correct  entries  in  his  books  of  account  of  the  details,  which  he 
could  not  remember  without  looking  at  the  entries.  Held,  that  such  entries  were 
admissible  in  evidence. 

S.  Afpbaii— Rbvibw— Faildbb  to  Filb  Bxobptioks. 

On  appeal  from  a  judgment  entered  on  the  report  of  a  referee,  where  no  excep- 
tions were  filed  to  the  report  as  provided  by  Code  Civil  Proo.  N.  T.  SS  998, 994,  only 
exceptions  taken  at  the  trial  can  be  reviewed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Myer  Kosenstock  and  Myer  Edelmutb  against  John  Hoggarty 
for  the  price  of  goods  sold  and  delivered.  At  the  trial  before  a  referee  plain- 
tiffs' salesman  testitieil  tliat  he  could  not  give  the  dates  or  amounts  of  tlie 
sales,  and  only  remembered  that  he  made  the  sales;  that  he  could  not  remem- 
ber the  details  of  any  sale  without  looking  at  entries  made  by  him  in  plain- 
tiffs' books  of  account;  that  he  made  tite  entries  at  the  time  of  each  sale,  and 
that  they  were  correct  entries  of  the  details  of  every  sale.  The  entries  were 
admitted  in  eviilence  by  the  referee,  against  defendant's  objections,  and  de- 
fendant excepted.  Tlie  referee  re|)orted  in  favor  of  plaintiffs.  No  exceptions 
were  tiled  to  his  report.  Defendant  appeals  from  the  judgment  for  plaintiffs, 
entered  on  the  report. 

Argued  before  Clement,  G.  J.,  and  Osborne  and  Van  Wyok,  JJ. 

George  F.  Alexander,  for  appellant.    Martin  Flanigan,  for  respondents. 

Per  Ccriam.  The  books  of  account  were  properly  admitted  in  evidence 
under  tlie  rule  laid  down  in  Bank  t.  Madden.  114  N.  Y.  2U0,  284,  21  N.  £. 
Hep.  408,  and  casea  there  cited.  We  have  examined  the  other  exceptions 
taken  during  the  trial,  and  Und  no  error.  No  exceptions  were  filed  to  the 
referee's  report  under  sections  993  and  994  of  the  Code,  and  we  are  therefore 
only  called  upon  to  review  the  exceptions  taken  at  the  trial.  Dainete  T.  Al' 
len,  86  N.  Y.  Super.  Ct.  98.    Judgment  aflSrmed,  with  costs. 


Hauuann  v.  Jordan. 
(Superior  Court  nf  New  York  CUu,  General  Term.    February  8, 1881.) 
1.  Pabtt-Wauj — C0N8TBUOTI0K. 

An  agreement  between  two  adjoining  lot-owners,  by  which  one  undertakes  to 
build  a  party-wall,  for  which  he  is  to  receive  a  certain  compensation  from  the 
other  whenever  that  other  shall  use  the  wall,  is  not  performed  by  the  erection  by 
him  of  a  wall  equally  on  the  land  of  each,  but  in  which  he  leaves  recesses  for  flues 
on  his  side  extending  two  Inches  beyond  ttie  center  of  Uie  wall  into  Uiat  part  of  it 
belonging  to  the  other. 
%  Samb — What  Conbtitutbs. 

In  the  absence  of  a  special  agreement  or  controlling  custom  to  the  contrary,  It  la 
an  essential  characteristic  of  a  party-wall  that  it  should  be  capable  of  aubstantltdly 
similar  use  by  each  of  the  adjoining  owner*. 
IKOKAHAM,  J.,  dissenting. 

Appeal  from  jury  term. 

Action  by  Valentine  Hammann  against  Richard  Jordan  to  recover  $741.16. 
the  contract  price  for  the  half  of  a  party- wall  situated  on  the  land  of  the  par- 
ties. Plaintiff  appeals  from  a  judgment  for  defendant  entered  on  a  verdict 
directed  by  the  court. 

Argued  before  Sedgwick,  C.  J.,  and  Fbeeduan  and  Inorahah,  JJ. 

Jacob  F.  MiUer,  for  appellant.    A,  Britton  Havens,  for  respondent. 
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Per  CxntiAM.  The  plaintiff  brought  the  action  upon  an  agreement  made 
by  bim  and  defendant.  They  were  respectively  the  owners  of  adjoining  Iota. 
The  agreement  witnessed  that  "whereas,"  the  plaintiff  was  about  to  erect  a 
wall,  to  stand  equally  upon  and  between  the  premises,  the  defendant  agreed 
that  the  plaintiff  might  erect  upon  the  defendant's  premises  the  one-half  part 
of  the  said  wall  "as  a  party-wall,  to  be  continued  and  used  as  such."  The 
defendant  agreed  that  whenever  be  should  desire  to  use  the  party-wall  in  the 
erection  of  a  building  on  his  lot  he  would  pay  to  the  plaintiff  the  sum  of 
$741.16,  being  one-half  of  the  sam  to  be  expended  in  the  erection  of  the  party- 
wall.  The  plaintiff  afterwards  built  a  wall  12  inches  thick,  one-half  of  it 
being  on  each  lot.  The  defendant  afterwards  built  on  his  lot  a  house.  He 
did  not  use  the  so-called  "party- wall"  for  the  beams  of  the  house,  but  next  to 
the  party-wall  built  an  eight-inch  wall,  in  which  the  ends  of  the  beams  were 
placed.  The  use  he  made  of  the  so-called  "party-wall"  was  to  anchor  the 
additional  wall  to  It.  The  action  is  brought  to  recover  the  sum  named  in  the 
agreement  to  be  paid  by  the  defendant  upon  his  using  the  party-wall.  To 
maintain  bis  action  it  was  necessary  that  the  plaintiff  should  prove  that  what 
he  built  was,  within  the  meaning  of  the  agreement,  a  party-wall.  In  the 
plaintiff's  case  it  appeared  that  on  the  side  of  the  wall  towards  his  house  he 
left  spaces  In  the  wall,  to  be  used  as  flues  by  him.  They  were  22  in  number, 
and  each  8  inches  in  width.  Their  depth  was  such  that  they  went  upon  the 
defendant's  lot  two  inches  beyond  the  center  of  the  walL  On  the  trial  the 
position  upon  which  the  complaint  was  dismissed  was  that  It  atflrraatively  ap- 
peared that  the  wall  as  built  by  the  plaintiff  was  not  a  party-wall  within  the 
meaning  of  the  agreement.  On  substantially  a  similar  case,  when  the  action 
was  before  a  former  general  term,  (9  N.  Y.  Supp.  423,)  the  court  held  that 
the  evidence  showed  that  the  wall  was  not  capable  of  substantially  similar 
nse  by  each  of  the  adjoining  owners.  That  decision  justifies  the  dismissal  of 
the  complaint  on  the  second  trial. 

The  learned  counsel  for  the  appellant  argued  that  there  was  evidence  that, 
while  the  plaintiff  was  building,  the  defendant  was  present,  and  acquiesced 
In  or  assented  to  the  mode  that  was  used  in  the  erection  of  the  wall.  There 
was  no  proof,  however,  that  the  defendant,  l>efore  proceeding  to  build  his 
bouse,  bad  been  aware  that  the  flues  were  placed  in  the  wall.  Construing 
the  agreement  by  ordinary  rules,  a  common  meaning  must  be  attributed  to 
the  phrase  "party-wall,"  it  not  appearing  that  the  agreement  intended  any 
special,  local,  or  technical  meaning.  The  common  idea  of  a  wall  is  that  it 
is  a  solid  structure ;  and  it  is  reasonable  to  hold  this  when  the  alternative 
would  be  to  permit  the  party  building  to  leave  spaces  or  hollows  in  the  wall 
to  suit  what  may  be  his  present  convenience  or  supposed  future  convenience, 
without  consultation  and  the  assent  of  the  other  party.  It  would  be  ex- 
tremely di£3cult,  if  not  impossible,  to  show  that  the  legal  rights  of  the  other 
party  would  be  preserved  by  making  the  fact  that  he  would  not  actually  be 
damaged  equivalent  to  a  consent  or  agreement  by  him  that  the  wall  should  be 
built  as  it  was  in  fact  built.  It  would  rarely  be  the  fact  that  a  recess  in  a 
wall,  made  without  tlie  assent  of  the  other  party,  would  be  so  absolutely  with- 
out effect  in  the  convenience  of  the  other  party  that  he  would  not  be  entitled 
to  a  voice  in  determining  where  and  of  what  shape  that  recess  should  be.  And 
it  would  be  impossible  to  justify  the  use  by  the  plaintiff  of  two  inches  of  the 
defendant's  land  in  making  flues  for  his  particular  purposes.  Washburn's 
Easements,  628,  (472,)  states  the  French  law  tu  be  that  it  prohibits  either 
from  making  any  recess  in  the  wall,  and  that  Pardessus  considers  this  as  pre- 
venting the  construction  of  a  safe,  a  niche,  pipe,  or  a  chimney  flue  in  such  a 
wall.  This  would  seem  to  regard  the  nature  of  the  case.  The  counsel  for 
appellant  supposed  that  the  defect  assumed  was  a  matter  of  compensation  to 
the  defendant,  on  the  ground  that  the  condition  of  the  contract  had  been  sub- 
stantially performed,  and  that  the  defect  was  technical  and  unimportant. 
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Glaeiua  v.  Btaok,  50' I?.'  T."  1'48;  Strtdair  v.  Talmadge,  35  Barb.  602.  The 
progoaitioaaodtfae  lases  are  not  to  be  applied  here,  for  the  building  of  the 
flues  bej^ond  tiie  center  line  was  designed'  and  intentional  and  substantial. 
Any  intentional .  departure  from  tlie  contract  prevents  a  recovery,  and  vrhat 
tliB. plaintiff  did  he  did  with  purpose  and  design,  believing,  in  mistake,  that 
he  was  acting,  witiiin  the  contract;  Phillip  v.  Gallant,  62  N.  Y.  264.  In 
behalf  of  tba  plaintiff  one  of  his.  witnesses,  who  had  been  an  architect,  was 
asked:  "IS.  it- cufltwnai;^  to  build  fllies  in  party- walls?"  On  the  court's  in- 
quiry as'tD  the  purpose  of  tlie  question  the  counsel  said  that  he  wanted-  to 
show  that  it  was  a  proper,  thing,  to  put  a  flue  in  a  party-wall.  The  question 
was  propedy  excluded;,  and  as  It  is.  the  general  thing  that  party- walls,  as  they 
relate  to  the  realty,, are  constructed  under  written  agreements,  the  question 
in.  effect  asked' if  suck  written-  agreements  provided  for  flues  inpartywalls. 
The  judgment  should  be  affirmed,  with  costs. 

VnamntAir,  J.,  coianira.    ls«ftiARJiM\  J.,  dissents. 


Bao^t.  du  GLAcajQi  et  al. 

(SUpartor  Ctniirt:<^  Nem  •  Tbrk  Olty,  Ctentrai .  T^emn    Jaonaryi  B;  ISBt.) 

AnPBAi/'— -^taear  •  or  'Evtobhcbi 

flndta^Bio^'^Bctibyarefereeioannot  beidiaturbed  beoanae  tho  court  might  hav« 
acrivedat  diCeieat  oancluaiona  if  the  issues  bad.  been  submitted  to  it  upon  the  evi- 
deoiMidaaolosed  by  tbe  record  as  trial  judges  in  the  first  instance.  FoUowing  £efc- 
liardt.y.  BUstein,  11 ».  Y.  Siipp.  585. 

Appeal' ftam.judgmant  on  report  of  referee. 

Action  by  Howard  A.  Baiiej  against  John  Claflln  and  others,  composing 
the  flrm.af  JS^  B.  Glaflin  &  Co.,  to  recover  the  possession  of  certain  goods  and 
chattels  purchased  fronrtbe  pliiintiff  by  the  firm  of  Simon  Epstein  &  Son  un- 
der false. repreaentationa,  and  transferred,  to  the  defendants  upon  a  fictitious 
consideratioa.  Disfendants  appeal  from  a  judgment  for  plaintiff  entered  on 
trial  bya.rfiferee.  The'.opinion.of  the  court  in  the  case  of  Eckhardt  v.  Ep- 
stein, IL  TS.  Yl.  Siipp.  585;.  growing  out  of  the  same  circumstances,  and 
adopted  hythecourt  herein,  is  as  follows:  "Tbe  referee  found,  in  substance^ 
that  HI  B^GiaflIn.&  Co.  were  not  innocent  bonaflde  purcliasers,  but  did  ob- 
tain possfssioaof  the  goodd  with  full  knowledge  of  the  insolvency  of  S.  Ep- 
stein. <lk  Soib.and'with  ^be  intent  of 'aiding  and  assisting  them  in  hindering, 
delaying,  and  defrauding  their  creditors  and  plaintifT's  assignors  in  this  ac- 
tion. The  recoEd  discloses  no  error  in  the  admission  of  evidence  constituting 
ground.for  reversal,  and  tbe  conclusions  of  law  found  by  the  referee  follow 
from  the^facts  as  found  by- him.  The  appeal  therefore  turns  upon  the  ques- 
tion whe^lier  there  is  sufficient  evidence  to  suBtain  the  findings  of  fact  made 
by  the  referee.  The.  record  .shows  that  there  is.  The  defendants  gave  no 
testimony  wliateyer,  and  rested  their  case  upon  the  evidence  adduced  by  and 
on. behalf  of  tbe^  piaizitifl!.'  That  evidence  was  capable  of  the  construction 
which  the  referee. p^t  up,on  it,  and,  upon  the  whole  case,  we  cannot  say  that 
the.preponderanoe.of  the  evidence  is  tlie  other  way.  For  these  reasons  a  re- 
versal cannot  be  bad  on  the  sole  ground  that  we  might  have  arrived  at  dif- 
ferent cojiclUsionsif  <Jie  issues  liad  been  sub  aitted  to  us  as  trial  judges  in  the 
first,  instance,  upon  the  evidence  disclosed  by  the  record.  The  referee  pos- 
sessed theadvantage  of*  seeing  the  witnesses  uponthe  stand,  and  noticing  the 
mannerln  which  tbeygaye  their  testimony.  Tbe  judgment  should  l)eafflrmedi. 
witli  costs," 

Argued  before  Sbdqwicik,  0:  J.,  and  Ehseduan  and  Ikgraham,  JJ. 

&.  E.  Kheeland,  for  appellant.    Abram  Kling,  for  respondent. 

Fbs  CtJRTAH;  TJii&  case  appears  to  have  been  tried  on  tbe  same  testimony 
upon  which  the  case  ot  Eckhardt  v.  Epstein,  11  N.  Y.  Supp.  685,  was  tried. 
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and  the  rvport  of  the  referee  aiul  the  judgment  entered  theieoa  were  aab> 
stanUallf  the  snme  ia  both  cases.  That  caae  was  appealed  to  this  courtt  and 
afilrmad.  As  the  saoae queatioss  were  presented  in  both  cases.  It  follows  that 
the  judgment  appealed  from'  should  be  affirmed,  with  costSi  on  the  opiaio* 
in  EakJtatcU  y,  Epttekti  atpra. 


PUTZKL  V.  SavLMor  at  oL 
(Aipertor  Court  <if  Jftw  York  OOu  OeM«ral  Tenn.    Btsbroaiy  %,  180L> 

1.  Sirmrs  Asisa  VtLAJStnnxst  Co«v»mto«»— LuarrtiTT  or  Oiuimai. 

In  an  aetion  to-set  asfHe  certain  aUeged  fraudulent  transfers  of  persoaal  property, 
and  ts  recoreur  fmo  the  defendants  tbe  value  of  the  transferred  property,  (which 
had  beaa  destroyed  by  fire  before  tbe  action  wblle  in  tbe  posBession  of  the  assignor.) 
to  the  extent  ofa  judgment  of  creditors  represented  by  the  plaintift  as  receiver,  n 
Is  error  to  enter  a  judgmeitt  ageinsti  soefa  of  tUa  dafsnasats  as  nerer  came  Into  tlM 
possesrioa  nor  obtained  aoottol  oA  ssid  naoSa. 

S.  SsKB— DBSTBOCTMsr  ov  rBOPxarr  Contstbd. 

A  oomplalat  which  seeks  to  set  aside  as  fraudulent  a  bill  of  sale  of  property  which 
had  been  wholly  destroyed  by  fire  before  suit  brougbt,  and  the  setting  aside  of 
which  could  be  of  no  advantage  to  tbe  credioer,  states  nO' equitable  cause  of  action. 

AiqMal  fram  apeciaV  term,  STew  York  county. 

AetioB-bj  Charlea  Tutzel,  receiver  in  supplementary  proceedings,  against 
Richard  Ia  Shulhol  and  others,  to  set  aside  alleged  fraudulent  transfers  of 
personal  pcopert;  which  had  been  destroyed  by  Are  before  tbe  commencement 
of  the  suity  aiad  to  recover  money  judgments  against  the  transferrers  and 
transferees' to  the  extent  of  the  amount  of  the  judgments  of  creditors  of  the 
traudolent  transferrer  represented  by  the  plaintiff  as  receiver.  Defendants 
i^peal  from  a  judgment  for  plaintiff,  entered  on  a  trial  by  the  court  without 
•  jury. 

Argued  before  Sesowicx,  C.  J.,  and  Fbjcedman  and  Ikgsaiiau,  JJ. 

Stephen  C.  Baldwin,  for  appellant.     William  King  Hall,  for  respondent. 

Inoraham,  J.  The  action  was  commenced  by  the  plaintiff,  as  receiver  of 
the  prop  rty  of  the  defendant  Richard  L.  Shulhof,  appointed  in  supplemental 
proceetliags  against  tlie  said  defendant,  to  set  aside  a  general  assignment  for 
the  beneflt  of  creditors  made  by  tlie  said  defendant  to  defendant  Loew,  and 
cefrtain  transfers  of  a  portion  of  the  assigned  property  by  Loew  to  the  defend'- 
SBt  Kraiis,  and  by  Kntus  to  defendant  Clara  Shulhof,  as  fraudulent.  Tbe  re- 
lief demanded  was  that  the  assignment  be  declared  void;  that  the  defendants 
be  adjudged  to  account  for  all  the  property  receivmi  by  them ;  and  that  the 
plaintiff  be  authorised  to  pay  out  of  the  proceeds  of  the  property  the  j  iidgment 
of  the  creditors  at  whose  snit  he  was  appointed,  and  the  costs  of  this  action, 
and  to  hold  the  balance  stibject  to  the  order  of  the  Court.  The  defendant  Loew 
failed  to  answer.  The  other  defendants  answei-ed,  denying  the  fraud.  Th« 
«ourt  found  thsft  tbe  assignment  by  Richard  L.  Shulhof  to  Loew  was  made 
with  the  intent  to  hinder,  delay,  ai^  defraud  tbe  creditors  of  said  Richard 
Shulhof;  that  there  was  no  actual  change  of  possession  of  the  property  as- 
signed to  Loew,  except  of  one  sum  of  $300,  and  that  Richard  L.  Shulhof  re- 
mained in  possession  and  had  control  of  the  assigned  property  until  the  same 
was  destroyed  by  fite  in  ^arch,  1887;  that  there  was  no  consideration  for  the 
bill  of  sale  of  the  property  by  Loew  to  Kraus,  or  foi  the  bill  of  sale  by  Kraaa 
to  Clara  Shulhof;  that  none  of  the  property  pretended  to  be  assigned  by  the 
said  bUla  at  sale  was  ever  in  the  poseession  or  under  the  control  of  said  KiuQS 
or  said  Clara  Shnlhof ;  th>-b  the  value  of  tlie  property  that  was  assigned  to 
Loew,  and  mcluded  in  the  bills  of  sale,  amounted  to  more  than  sufficient  to 
aatiatj  the  claims  of  the  plaintiff;  and,  as  conclusion  of  law,  that  the  assign- 
ment to  Loew  was  void;  that  the  said  bills  of  sale  were  fraudulent  and  void; 
*nd  that  plaintiff  is  entitled  to  recover  a  money  judgment  against  all  the 
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defendants  for  the  amount  of  the  judgment  recovered  by  the  creditors  at  whose 
suit  he  was  appointed,  with  costs;  and  judgment  in  accordance  with  these 
conclusions  of  law  was  duly  entered.  The  evidence  was  sufficient  to  sustain 
the  finding  that  the  assignment  by  Shulhof  to  Loew  was  fraudulent  and  void, 
and,  so  far  as  the  judgment  affects  Kichard  L.  Shulhof  and  Loew,  the  judg- 
ment was  right,  and  it  should  be  affirmed,  with  costs.  I  do  not  think,  how- 
ever, that  the  defendants  Kraus  and  Clara  Shulhof  are,  upon  the  facts  found, 
liable  to  pay  to  the  plaintiff  the  amount.  None  of  the  judgment  debtor's  goods 
ever  came  into  their  possession  or  control.  Neither  of  them  received  any 
portion  of  the  judgment  debtor's  property  or  its  proceeds,  but  according  to 
the  facts,  as  found  by  the  trinl  judge,  ttie  property  remained  in  the  possession 
of  the  assignor  until  it  was  destroyed  by  Qre.  Neither  of  these  defendants, 
therefore,  have  received  any  of  the  debtor's  property  or  its  proceeds.  The 
jurisdiction  of  courts  of  equity  in  an  action  of  tliis  character  arises  from  the 
fact  that  property  of  the  judgment  debtor,  or  its  proceeds,  applicable  to  the 
payment  of  his  debts,  is,  by  reason  of  some  fraudulent  devise  or  transfer, 
placed  beyond  the  reach  of  an  execution  to  enforce  the  judgment,  or,  from  the 
nature  of  the  property  itself,  the  ordinary  legal  remedies  will  afford  the  cred- 
itor no  relief;  but  where  it  appears  that  at  the  time  of  the  commencement  of 
the  equitable  action  there  is  no  such  property  of  the  judgment  debtor,  nor  the 
proc&ds  of  any  such  property,  in  existence,  tliere  is  no  necessity  for  the  inter- 
vention of  a  court  of  equity  to  enforce  the  creditor's  rights,  and  the  plaintiff 
has  tlierefore  no  cause  of  action  in  equity.  The  complaint  which  seeks  to  set 
aside  as  fraudulent  a  bill  of  sale  of  property  that  had  been  absolutely  destroyed 
before  tlie  commencement  of  the  action,  and  the  setting  aside  of  which  could 
give  the  creditor  no  advantage,  slates  no  equitable  cause  of  action.  I  think, 
therefore,  that  on  the  facts  found  there  was  no  cause  of  action  against  the 
defendant  Kraus  and  Clara  Shulhof,  and  as  to  those  defendants  the  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  defendanta  to 
abide  the  event.    All  concur. 


Oabsom  e.  Dessau  et  al. 

(Superior  Court  of  New  Yorlt  CUy,  General  Term.    Vtbmarj  9, 1891.) 

L  Talsb  Imprisonment — Evidencb. 

In  an  action  against  father  and  son  for  false  imprisonment,  it  appeared  that,  plain- 
tiff having  called  upon  tbe  father  and  asserted  a  money  demand  against  him,  he 
erocnred  her  arrest  for  an  attempt  to  extort  money,  and  that  the  son  was  present 
I  the  room  at  the  time  of  plaintiff's  call  and  arrest,  but  in  no  wise  participated  in 
the  transaction,  except  to  address  some  words  to  the  father  In  an  unaertone,  before 
tbe  ofhcar  making  the  arrest  was  sent  for.  Held,  that  the  jury  were  not  warranted 
in  assuming,  from  these  circumstances,  a  guilty  participation  by  the  son  in  the  al- 
leged false  imprisonment.  -  Sbdowiok,  C.  J.,  dissenting. 

H  SUIB— DiSWIBSAI. 

The  court  having  submitted  the  oase  to  the  Jnry  as  one  for  a  conspiracy  between 
the  father  and  son  against  the  plaintiff,  the  refusal  to  dismiss  the  complaint  as  to 
the  son  was  error  prejudicial  to  the  father  as  well  as  the  son,  since  the  charge  of 
conspiracy  as  to  the  former  oould  only  be  sustained  by  showing  the  guilty  partild- 
pation  of  the  &on  in  the  alleged  false  imprisonment. 

Appeal  from  jury  term. 

Action  by  Sarah  A.  Carson  against  Simon  Dessau  and  David  Dessau  for 
conspiracy.  There  was  a  verdict  and  judgment  for  plaintiff,  and  defendants 
appeal. 

Argued  before  Sedgwick,  0.  J.,  and  Fseedhan  and  Inoraham,  JJ. 

Leon  Lewin,  for  appellants.    L.  A.  Qould,  (or  respondent. 

Ingraham,  J.  The  complaint  alleged  facts  sufficient  to  constitute  a  cause 
•f  action  for  false  imprisonment.  The  counsel  for  plaintiff  stated,  at  the  com- 
mencement of  the  trial,  that  tbe  complaint  only  alleged  one  cause  of  action. 
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to-wit,  for  a  false  imprisonment,  and  the  case  was  tried  throughout  as  such 
an  action.  For  the  purpose  of  this  appeal,  therefore,  the  cause  of  action  must 
be  considered  as  an  action  for  false  imprisonment.  The  complaint  alleges 
that  plaintiff  was  arrested  and  imprisoned  on  a  charge  made  by  David  Des- 
sau, who  acted  on  his  own  behalf,  and  on  behalf  and  at  the  request  and  in- 
stigation of  Simon  Dessau.  There  was  absolutely  no  evidence  to  sustain  the 
charge  against  Simon  Dessau.  Plaintiff  testifleil  that  Simon  was  in  the  room 
when  she  entered.  This  was  contradicted  by  everj  other  witness  in  the  case, 
and  I  am  inclined  to  think,  on  the  whole  evidence,  if  the  verdict,  as  against 
Simon  Dessau,  depended  upon  his  presence  in  the  room  at  the  time  the  plaintiff 
called,  it  should  be  set  aside  as  against  the  weight  of  evidence.  But  assum- 
ing that  the  plaintiff's  story  was  not  so  clearly  disproved  as  to  justify  a  re- 
versal of  the  judgment  as  a<;ainst  the  weight  of  evidence,  there  was  no  evi- 
dence to  sustain  a  finding  that  Simon  instigated  or  requested  the  plaintiff's 
arrest.  According  to  her  testimony,  Simon  said  not  a  word  that  was  heard 
during  the  time  plaintiff  was  in  the  office.  The  direction  to  get  an  officer  was 
given  by  David.  When  the  officer  came,  David  made  the  charge,  and  said  to 
the  officer:  "I  want  you  to  arrest  that  woman  for  blackmail.  She  has  come 
here  to  extort  money  from  me,  and  I  don't  owe  her  any  money.  I  don't 
know  her;  she  is  a  stranger;"  and  David  accompanied  the  officer  and  the 
plaintiff  to  a  station-house,  and  then  renewed  the  charge  to  the  sergeant. 
The  only  act  of  Simon  testified  to  was  that  he  said  a  few  words  to  David  be- 
fore the  officer  was  sent  for,  which  plaintiff  did  not  hear.  Plaintiff  was  not 
arrested  on  a  charge  of  any  offense  against  Simon.  He  said  nothing  to  the 
officer,  nor  to  any  one,  about  the  charge;  did  not  go  the  station-house;  had 
nothing  to  do  with  the  imprisonment.  He  was  in  the  room;  heard  his  father 
make  a  charge  to  the  officer  that  plaintiff  had  committed  an  offense  against 
his  father,  and  saw  them  walk  off.  There  was  nothing  but  the  merest  sus- 
picion that  there  was  something  said  about  the  arrest  in  the  few  words  that 
Simon  spoke  to  his  father,  which  were  not  heard.  So  far  as  appears,  Simon 
might  just  as  well  have  advised  his  father  not  to  make  the  charge  as  to  make 
it;  and  that  upon  such  evidence  the  jury  should  have  found  a  verdict  against 
Simon  satisfies  me  that  in  some  way  they  misconceived  their  duty.  For  the 
defense,  the  defendants,  the  police  officer,  and  several  other  apparently  disin- 
terested witnesses  positively  swear  that  Simon  was  not  in  the  office  with  the 
plaintiff  at  all,  but  was  in  an  adjoining  office,  and  had  no  conversation  with 
bis  father  at  the  time.  The  court,  in  submitting  the  case  to  the  jury,  stated 
that  the  plaintiff's  claim  was  that  the  defendants,  David  and  Simon  Dessau, 
wrongfully,  unlawfully,  and  maliciously  concerted  and  conspired  togi^ther, 
and  caused  plaintiff's  arrest  and  imprisonment,  and  instructed  the  jury  that 
if,  from  all  the  circumstances,  they  came  to  the  conclusion  that  Simon  Dessau 
was  a  party  to  the  arrest,  and  had  conspired  with  David  Dessau,  that  the 
verdict  should  be  against  both  defendants.  The  defendants  excepted  to  this 
charge  as  to  Simon  Dessau  being  a  party  to  the  conspiracy.  There  was  noth- 
ing said  as  to  what  the  jury  should  do  if  they  found  there  was  no  conspiracy, 
or  under  what  circumstances  David  Dessau  would  then  be  held  liable.  The 
error,  therefore,  in  refusing  to  dismiss  the  complaint  as  to  Simon  Dessau,  and 
submitting  the  case  to  the  jury  as  one  for  a  conspiracy  between  the  defendants, 
as  to  which  there  was  not  a  particle  of  evidence,  was  an  error  that  affected 
both  defendants;  for  it  might  well  be  that  if  the  jury  had  been  instructed 
that  there  was  no  evidence  of  a  conspiracy  they  would  not  have  found  the 
express  malice  which  was  necessary  to  justify  the  allowance  of  punitive 
damages,  and  the  amount  of  the  verdict  sliows  that  the  jury  must  have 
awarded  punitive  damages,  as  It  is  beyond  any  reasonable  allowance  for  com- 
pensation. This  error  was  further  emphasized  by  the  rulingof  the  court  upon 
several  requests  to  charge,  and  considering  that  the  verdict  under  the  charge 
could  only  have  been  based  upon  a  finding  of  a  conspiracy,  which  was  wllh- 
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oat  evMenee  to  support  it.  The  size  of  the  Teptfiet,  fii'  fac»  ot  the  pict  ttiat 
the  arrest  of  the  plaintiff  was  made  because  of  an  attempt  to  collect  a  claim 
from  one  ot  the  defendants  by  a  threat  to  publish  a  statement  agirtnst  him  ia 
ft  newspaper,  which  would  have  been  a  felony  if  the  threat  had  been  in  writ- 
ing, and  that  plaiatiff  was  convicted  of  disorderly  cotiduot  w^ich  would  have 
juBtifled  tke  arrest,  if  »  warrant  had  been  obtained,  it  would  appear  that  the 
jury  intended  to  punish  the  defenrlant  Simon  Dessau  for  his  prior  conduct, 
rather  than  to  redress  the  wrong  done  the  plaintiff,  and  that  justice  require* 
that  there  should  be  a-new  trial.  Judgment  reversed,  and  a.newtrial«rdered, 
with  costs  to  abide  the  event. 

FKKEDHAir,  J.,  concurs. 

SEoawtcK,  C.  J.  (dissentinff.)  In  my  judgment  there  was  evidence  to  sup- 
port  the  verdict  against  Simon  Dessau  and  David  Dessau.  Tlie  rule  seems 
to  be  correct,  as  given  in  3  Ureenl.  £v.  §  41.  It  is  tliat  mere  bodily  presence, 
without  an  attempt  to  prevent  a  crime,  though  it  will  not  of  itself  constitute 
guilty  participation,  is  evidence  from  which  a  jury  may  infer  assent  and  con- 
currence. Note  a  to  the  section  cites  from  Brown  v.  Perkins,  1  Allen, 
98,  that  "proof  that  a  person  is  present  at  the  commission  of  a  trespass,  with- 
out disapproving  it  or  opposing  it,  is  evidence  from  which,  in  connection  with 
other  circumstances,  it  is  competent  for  the  jury  to  infer  that  he  assented 
thereto,  lent  to  it  his  countenance  and  approval,  and  was  thereby  aiding  and 
abetting  the  same."  There  are  several  uircumstances  beside  that  of  mere 
presence  that  enabled  the  jury  to  determine  tiiut  David  Dessau  assented  to 
and  concurred  with  Simon  in  causing  the  plaintiff's  arrest.  One  of  tliem  was 
that  in  his  presence,  with  his  knowledge,  his  clerk  was  sent  tO' find  tlie  po- 
liceman that  made  the  arrest.  A  permission  to  use  an  agency  that  he  con- 
trolled was  evidence  for  the  jury  as  to  assent  to  the  purpose  for  which  it  was 
used.  The  jury  were  at  liberty  to  find  the  pkiintifl's  testimony  true,  in  the 
face  of  its  contradiction  by  the  defendants.  The  jury  might  have  found,  for 
instance,  that,  just  before  David  Dessan  sent  for  the  policeman,  he  said  some- 
thing in  a  whisper  to  Simon.  Assuming  that  this  might  be  of  itself  no  proof 
against  i^imon,  yet,  when  Simon  denied  that  there  was  any  such  whispered 
conversation,  the  jury  could  find  that  the  reason  for  the  concealment  of  the 
fact  was  that,  if  the  truth  had  been  told,  it  would  have  appeared  that  Simon 
encouraged  in  that  conversation  the  arrest.  Similar  considerations  are  con- 
nected with  tile  rest  of  defendant  Simon's  testimony  which  the  jury  discred- 
ited.   I  think  the  judgment  should  be  affirmed,  with  costs. 


Merkiit  e.  Amebioaii  Dock  &,  Tbitst  Ooi 
(Superior  Cotart  of  Ifew  York  CWu,  Oeneral  Term,    February  3,  ITOl.) 

ASSTIMPSIT— VOCONTART  BKKVIOES — IMPLISC  PROMISE  'TO  Pxl. 

An  instruoVSon  Oo  the  Jury,  which  charges  "thikt  whenever  a  maa,  without  Uie  In- 
vitation of  another,  renders  services  or  makes  an  ofFer  to  render  servioes  to  ao- 
otber,  and  the  other  stands  by  and  accepta  the  efforts  of  the  first  person,  and  uses 
whatever  service  ia  bestowed,  the  law  infers  a  promise  upon  the  part  oi  the  man 
w-i'o  has  received  the  benefit  to  pay  for  that  benelit  such  sum  as  is  fair  and  reaaon- 
ai..i>. "  is  inapplicable  to  a  case  in  which  voluntary  services  were  rendered  by  the 
plaintiff's  steam  fire-boats  in  extinguishing  a  fire  in  the  defendanVs  warehouse, 
which  was  largely  insured,  and  filled  with  goods  belonging  to  others. 

In  such  case  the  defendant  is  not  estopped  to  deny  its  llsbillty  by  the  faet  at  Ite 
aoemtuaae  ot  such  services,  since  be  bad  a  right  to  awnme  that  they  w«te  Mn- 
derad  at  the  instance  and  on  behoU  of  the  fire  iBsurance  oorapanies  and  ownan  «t 
goods  oa  storage. 

Appeal  from  jury  term. 
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Aetktn  by  Israel  J.  Merritt  ugaaiat  the  American  Dock  Sc  Trust  CompRny 
to  reeoverfor  work  and  a«rvie[?B  rendered  in  endeavoring  to  extinguisfa  h  fire 
in  defendant's  warehouse.  Defendant  appeals  from  ■  judgmenl)  tor  plaintiil, 
•ntsred  on  Hie  verdict  of  s  Jai7,  and  frooi  an  order  denying*  a  motion  tar  a 
new  trial. 

▲i^ed  befor«  SsDowioKr  C  J.i  and  Frkediuan  and  Ingsaham,  JJ. 

W&tam  L.  MiMen,  tor  appellants.    Henry  J>.  ffotohkim,  for  respondent. 

IHOBAIUH,  J.  This  action  ia  brought  to  recover  for  work  and  services 
rendered  in  sndesTOiing  to  exting'niah  a  fire,  wliereby  defendants'  warebouse 
was  deetroyedt  from  tbe  20tb  to  the' 23d  of  January,  1886,  both  inclusive.  It 
appeared  tbat  tbe  plaintiff  was  the  owner  of  certain  ateam-boats,  kept  for  tbe 
pnrpoee  of  rendering  assistance  to  disabled  vessels  or  extingnisbing  fires,  and 
tbat  the  captains-  of  two  of  such  ateam-boat»,  seeing  the  defendants'  ware- 
bouse  in  fliunea,  on  the  20eh  of  Januarry,  1886,  proceeded  to  tbe  docks  adjoin- 
ing the  warebonePBk  and  endeavored  to  ejrtioguieh  the  fire,  llhere  is  no  claim 
t^  there  was  any  express  request  by  the  d«jfendants  to  tbe  plaintiff  to  render 
meb  service  on  tbe  2C)th  of  Junuary.  It  appeared  that  on  the  evening  of  tbe 
20th  of  Jannaiy  tira  agents  of  tbe  plaintiff  were  requested  to  withdraw  their 
boats  Iqr  one  of  tbe  officers  of  the  defendant*,  and  tbat,  during  tbe  time  that 
tlie  frtaintiff's  boats  weare  presentaseisting  in  putting  out  the  Ore,  one  or  more 
officers  of  tbe  company  were  present.  Tbe  plaintiff  Mao  pradwsed  evidence 
tending  to  show  that  on  the  following  day,  the  fire  having  broken  out  afresh, 
one  of  tbe  defendants'  officers  told  a  police  officer  to  request  the  plaintilf  to 
send  back  tbe  boats;  tbat  such  request  was  communicated  to  the  plaintiff's 
agents,  and  tbat,  in  response  thereto,  the  boats- returned  on  the  21st,  and  ren- 
dered service  until  the  23d.  Tbe  giving  of  such  an  order  was  denied  by  de- 
ftedtots,  bat  I  am  inclined  to  tbink  that  the  evidence  was  sufficient  to  sus- 
tain a  verdict  for  tbe  plaintiff,  if  they  believed  the  testimouy  of  plaintiff's 
witaesses,  for  the  reasonable  value  of  the  services  rendered  on  tbe  2lBt  and 
«n-  tbe  sobseqnent  days.  After  tbe  plaintiff  had'  given  his  testimony,  the  de- 
fendants moved  to  dismiss  the  complaint,  so  far  as  the  services  are  alleged  to 
bave  been  performed  on  tbe  20tb  of  January,  1886,  fbr  tbe  reason  that  there 
was  no  pretense  made  tbat  tile-  plaintiff  on  that  occasion  wea  employed  by 
defisndantB,  or  erven  requested  by  defendants  to  do  any  work.  Tbat  motion 
was  denied.  The  court  held  tbat  the  fact  that  the  defendants  stood  by  and 
teeeived  the  assistance  offered  by  plaintiff  without  any  warning  to  bim  tbat 
tiiey  declined'  it,  or  that  they  would  not  compensate  bim  for  it  according  to 
what  was  fair  and  jast,  carried  with  it  the  implication  of  an  Intent  on  the 
part  of  tlie  defendants  to  pi^  what  was  fair  and  rig^t  for  the  services  ren- 
dered. This  motion  was  renewed  at  tbe  end  of  the  testimony,  and  agsiin  de- 
nied. The  court  charged  the  jury  "that  whenever  one  man,  without  the  in- 
vitation of  aootbcr,  renders  services  or  makes  an  offer  to  render  service  to 
another,  and  ttie  o^er  stands  brand  aceepts  the  efforts  of  the  fii-st  person, 
aad  OSes  whatever  service  his  actions  bestow  upon  them,  tbe  law  infers  a 
promise,  npon  the  part  of  Che  man  who  has  received  ttie  lieneflt,  to  pay  for 
that  benefit  snob  sum  as  is  fair  and  reasonable;"  and  directed  the  jury  to  ap- 
ply  this  role  of  law  to  this  case.  We  tliink  that  tbe  rule  stated  by  tbe  learned 
juidge  bad  no  application  to  the  case  at  bar.  The  defendants,  it  is  trae,  were 
the  owners  of  the  warehonae  that  was  in  flames.  It  appears,  however,  that 
tliey  were  latg^y  insured,  and  Uiat  the  warehonae  was  filled  with  goods  be- 
longing to  others.  Thus  it  would  appear  that  the  insurance  companies,  and 
those  having  goods  on  storage  with  the  defendants,  were  equally  interested 
with  the  defendants  in  putting  out  the  fire.  There  was  no  more  reason  too 
the  defondnnts  to  suppcwe  that  the  service*  of  tbe  plaintiff  were  rendered  for 
their  benefit  than  for  the  benefit  of  tbe  insurance  companies  or  for  the  benefit 
«f  tliose  having  gouds  on  storage.    The  defendants  were  not,  tb««f  ore,  placed 
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in  sncb  a  position  that  they  were  bound  to  notify  the  plaintiff,  as  soonas  tliey 
were  aware  of  the  fact  that  he  was  endeavoring  to  pat  out  the  fire,  that  lie 
must  atop  or  the  defendants  would  not  be  responsible.  The  defendants  had 
not  employed  the  plaintiff,  and  there  was  no  reason  why  the  defendants 
slionld  not  have  supposed  that  the  boats  had  been  sent  by  one  of  the  other 
parties  interested  in  the  property.  The  defendants  did  not  avail  themselves 
of  the  benefit  of  any  of  tlie  serviced  rendered  by  the  plaintiff.  They  did  not 
accept  such  services.  All  that  can  be  said  is  that  they  did  not  object  when 
they  saw  others  joining  with  their  agents  in  endeavoring  to  put  out  the  fire. 
And  I  can  see  no  ground  upon  which  it  can  be  held  that,  under  such  circum- 
stances, the  owners  of  property  being  destroyed  by  Ore  are  under  any  implied 
obligation  to  pay  those  who  voluntarily  appeared  and  aided  in  putting  out  the 
fire  or  saving  the  property.  The  defendants  excepted  to  the  charge  of  the 
court  which  states,  in  substance,  that  if  by  legal  inference  a  contract  ia  pre- 
sumed, the  plaintiff  is  entitled  to  recover;  and  I  think  that  exception  raises 
the  question.  It  ia  true  tliat  the  jury  might  have  found  an  express  employ- 
ment on  the  21st;  but  in  the  way  the  case  was  submitted  to  them  they  might 
have  also  found  that,  although  there  was  no  express  employment  on  the 
21st,  the  defendants  were  liable  because  they  did  not  dissent  or  refuse  to  al- 
low plaintiff  to  throw  water  upon  the  fire.  We  think,  therefore,  the  judg- 
ment appealed  from  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


Lynch  v.  Third- Ave.  B.  Co. 
(Superior  Cottrt  of  New  Tnrk  City,  Oeneral  Term.    Pebmary  8, 1891.) 

Sfboux  Damages — PLEAsmo — Byidbnob. 

Upon  the  trial  of  an  action  for  injuries  alleged  to  have  been  received  thronrh 
negligence  of  defendant,  a  witness  was  asked:  "Is  the  Injury  which  she  [plafn- 
tifl]  has  received  to  her  back  and  spine,  in  your  opinion,  a  permanent  injury}  * 
Eeld,  that  an  objection,  on  the  ground  that  no  permanent  injury  to  the  person  was 
pleaded  as  special  damage  in  the  oomplaint,  was  properly  overruled.  IBgRAHAM, 
J.,  dissenting. 

Appeal  from  jury  term. 

Action  by  Mary  Lynch  against  the  Third-Avenne  Railroad  Company  to  re- 
cover damages  for  injuries  alleged  to  have  been  sustained  through  the  negli- 
gence of  the  defendant's  servants.  Defendant  appeals  from  a  judgment  for 
plaintiff  entered  on  the  verdict  of  a  Jury,  and  from  an  order  denying  a  motion 
for  a  new  trial.  The  complaint  alleged  "that  on  the  18th  day  of  May,  1889,  the 
plaintiff,  at  the  corner  of  Fifty-Ninth  street  and  Third  avenue,  on  the  line  of 
the  defendant's  said  road,  signaled  the  driver  of  one  of  the  cars  of  the  defend- 
ant to  stop,  plaintiff  intending  to  get  aboard  the  said  car  at  the  said  place  for 
the  purpose  of  going  to  her  home  at  the  corner  of  lOiJd  street  and  Third  ave- 
nue, in  said  city,  as  a  passenger.  That  the  said  driver  brought  the  car  to  a 
standstill,  and  as  the  plaintiff  was  about  to  get  aboard  the  said  car,  having 
taken  hold  of  the  railings  on  each  side  of  the  platform,  and  having  one  foot 
upon  ttie  said  platform  at  the  rear  end  of  said  car,  the  conductor  thereof,  an 
employe  of  said  defendant,  gave  the  signal,  and  the  car  started,  and  at  the 
same  time  the  plaintiff  called  to  the  said  conductor,  heat  the  same  instant  seized 
the  plaintiff  by  both  wrists,  telling  her  to  'come  on,'  and  the  car  having  been 
started  by  the  negligence  and  carelessness  and  inattention  of  the  defendant, 
its  agents,  servants,  and  employes,  the  plaintiff  was  dragged  behind  the  said 
car  for  a  long  distance,  being  at  all  times  herself  free  from  any  negligence  or 
carelessness  whatsoever;  and  that  by  reason  of  the  carelessness  of  the  said  de- 
fendant, its  agents,  servants,  and  employes,  this  plaintiff  sustained  serious 
damage  both  to  her  person  and  to  her  property,  and  was  obliged  to  and  actu- 
ally did  incur  liability  for  surgical  and  other  treatment  and  attendance  in 
seeking  to  restore  herself  of  her  injury,  to  her  damage  five  thousand  dollars." 
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Argued  before  Sedswick,  C.  J.,  and  Fbeedman  and  Inobahah,  JJ. 
WUliam  IT.  Cohm,  tor  appellant.    Henry  W.  Bates,  for  respondent. 

Fbeeduan,  J.  The  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  in  attempting  to  get  on  board  of  one  of  the 
cars  of  the  defendant.  Upon  the  testimony  of  the  plalntitf  the  case  was  one 
for  the  jury,  and  the  trial  judge  properly  refused  to  dismiss  the  complaint  or 
to  direct  a  verdict.  There  is  no  exception  to  the  charge,  or  to  any  refusal  to 
charge  otherwise.  None  of  the  exceptions  taken  to  the  admission  or  exclu- 
sion of  evidence  is.  under  all  the  circumstances,  of  sufiBcieni''  importance  to 
call  for  reversal,  and  ui>on  the  whole  case  no  valid  reason  appears  for  disturb- 
ing the  verdict.    The  judgment  and  order  should  be  affirmed,  with  costa. 

Sedowick,  G.  J.,  concors. 

Inorahah,  J.,  {dissenting.)  I  think  the  objection  to  the  question  asked 
Dr.  Jennings,  the  medical  expert  called  for  the  plaintiff,  as  to  the  permanent 
character  of  the  injury,  sliould  have  l>een  sustained.  The  only  allegation  in 
the  complaint  as  to  the  character  of  the  injury  is  that  plaintiff  "sustained 
serious  damage  to  her  person  and  property."  There  is  no  allegation  that  the 
injury  caused  pain  and  saffering,  or  that  the  injury  was  permanent,  or  that 
she  was  at  the  time  of  the  commencement  of  the  action  suffering  from  the  ef- 
fects of  the  inj  ury.  No  fact  is  alleged  from  which  the  inference  can  be  drawn 
that  there  was  any  permanent  impairmentof  her  physical  condition.  The  ob- 
jection to  the  question  was  that  it  was  not  pleaded  in  the  complaint.  That 
objection  was  overruled,  and  defendant  excepted.  It  cannot  be  said  that  per- 
manent or  progressive  paralysis  is  the  necessary  or  usual  result  of  such  an 
injury  as  is  described  in  the  complaint,  and  the  complaint  does  not  allege  that 
,  such  a  result  followed  from  the  injury,  or  such  a  disease  was  caused  by  the 
act  complained  of.  It  is  the  damage  sustained  before  the  commencement  of 
the  action  which  the  plaintiff  alleges  amounted  to  $5,000,  and  such  damage  is 
alleged  to  have  been  caused  by  the  injnry  to  her  person  and  property,  and  be- 
cause she  "was  obliged  to  and  did  incur  liability  for  surgical  and  other  treat- 
ment and  attendance  in  seeking  to  restore  herself  of  her  injury."  There  is 
not  the  slightest  indication  given  to  the  defendant,  by  these  allegations  of 
the  complaint,  that  the  injury  caused  by  tlie  act  complained  of  was  of  such  a 
nature  as  to  interfere  with  the  future  use  by  the  plaintiff  of  her  physical  facul- 
ties, and  it  left  the  defendant  unprepared  to  meet  the  proof  offered  to  sustain 
such  an  issue.  "General  damage"  is  defined  as  that  which  necessarily  and 
by  implication  of  law  results  from  the  act  or  default  complained  of:  "special 
damages,"  such  as  arise  directly,  but  not  necessarily  or  by  implication  of  law, 
from  the  act  or  default  complained  of.  Bouv.  Law  Diet.  p.  467.  In  Cliitty 
on  Pleading  (volume  1,  p.  428)  "general  damages"  are  defined  as  such  as  the 
law  implies  or  presumes  to  nave  accrued  from  the  wrong  complained  of; 
"special  damages"  are  such  as  really  took  place,  and  are  not  implied  by 
law.  In  2  Greenl.  Ev.  §  254,  it  is  said:  "Those  which  necessarily  result 
are  termed  '  general  damages,*  being  shown  under  the  ad  damnum  or  gen- 
eral allegation  of  damages  at  the  end  of  the  declaration,  for  the  defendant 
must  he  presumed  to  be  aware  of  the  necessary  consequences  of  his  conduct, 
and  therefore  cannot  be  taken  by  surprise  in  the  proof  of  them.  *  *  * 
But  where  the  damages,  though  the  natural  consequences  of  the  act  com- 
plained of,  are  not  the  necessary  result  of  it,  they  are,  however,  special  dam- 
i^es  which  the  law  does  not  imply,  and  therefore,  in  order  to  prevent  a  sur* 
prise  upon  the  defendant,  they  must  be  particularly  specified  in  the  declara- 
tion, or  the  plaintiff  will  not  be  permitted  to  give  evidence  of  them  at  the 
trial."  The  distinction  between  special  and  general  damages  in  cases  of  this 
character  Is  stated  in  Gumh  v.  Railroad  Co.,  114  N.  Y.  414,  21  N.  £.  Bep. 
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998:  '"Wbecea  platntiil  alteges  UiatliiB  person  has  been  Injuoed,  and  fEove» 
the  a11ef;atioa,  tbe  law  implies  dama^,  and  lie  may  lecoTer  such  as  season- 
ably flow  from  the  injury  (which  are  called  •  general  damages ')  under  a  gen- 
enil  allegation  that 'damag«B  were  aastained^  bat  if  he  «eeks  to  reco>TBr  dmtn- 
ages  from  eoniequenees  which  do  not  Deceesariiy  «nd  jimnedtetely  flow  fram 
the  injury  (whioh  are  called  -apecial  damages')  iae  must  allege  tbe  special 
damages  wbioh  be  seeks  to  recover."  Judge  3Mitrn  in  Stevens  r.  Rodger^ 
25  Uun,  p.  54,  says:  "The  general  rule  is  that  special  damage — that  ia,  soeb 
as,  although  the  natuitd.  are  not  the  neceasary,  result  of  the  aot  camplaioied  of» 
and  consequently  are  not  implied  by  tbe  law — must  be  partlcalaiHy  atated  in 
the  oomplaiat,  in  order  to  prevent  a  surprise  upon  tbe  defendant,  or  the  plain- 
tiff will  not  be  permitted  to  give  evideooeof  them  at  tbe  trial."  See,  also.. 
Armstrong  t.  Percy,  5  Wend.  538.  It  appears  from  these  authorities  that  tlie 
damages  that  may  be  proved  under  the  general  altegation  of  damages  are  soch 
as  are  implied  by  law,  and  that  the  law  implies  only  such  as  necessarily  result 
from  the  act  oomplained  of.  It  is  not  enough  that  the  damage  aouglit  to  b& 
proved  may  directly  result  from  tbe  injury,  but  the  damage  must  be  tlw  nee- 
essary  result,  so  that  such  reault  caa  be  implied  by  law.  I  do  not  think  tiiat 
the  necessary  result  of  a  person  being  dragged  behind  a  street-car,  whidb 
eanses  serious  damage  to  his  person  and  property,  is  a  permanent  injury  (• 
the  person,  or  that  from  such  an  act  the  law  could  imply  snch  permanent  in- 
jury. It  would,  of  coarse,  be  different  if  tbe  complaint  alleged  that  tbe  act 
caused  the  loss  of  a  limb,  or  another  Injary  of  that  character,  for  in  tliat  case- 
it  would  necessarily  fallow  that  the  loss  of  the  limb  would  be  permaneat.  I 
think,  there/ore,  that  the  judgment  must  be  reversed,  and  a  aaw  trial  or- 
dered, with  costs  to  abide  the  event. 


UKmrNo  «t  ai.  v.  New  Yobs,  L.  k  W.  Bt.  C!o. 

[Superior  Court  of  Buffalo,  General  Tenn.    February  8, 1891.) 

CSASOB  IN  Gbadb  ot  Btkeit — Raiuiqai)  Embaskmbkt— Abutterb. 

Defendant  railroad  company,  faaTlne  obtained  leave  from  tbe  city  connoU,  parsn- 
ant  to  Buffalo  city  oharter,  (Laws  K.  Y.  1870,  o.  519,)  tit.  8,  (  19,  to  lay  ita  traoks  la 
W.  street,  tbe  fee  of  wbicb  was  in  the  city,  built  an  embankment  £4  feet  wide,  and 
6  feet  bigh  at  its  higbest  point,  and  running  down  to  tbe  grade  of  tbe  street  SS9- 
feet  from  the  point  of  beginning,  with  a  perpendicular  retaining  wall  on  each  side. 
The  embankment  was  about  5  feet  bigh  m  front  of  plaintiffs'  premises,  and  9  feei. 
from  tiM  oarb  on  that  side  of  the  street.  A  double  track  was  laid  on  it,  leaving  a. 
space  4  feet  wide  on  one  side  of  the  traolcs  and  6  feet  wide  on  the  other.  It  wa» 
paved,  but  teams  could  not  be  driven  on  it,  except  along  ttie  tracks  laid  thereon., 
and  plaintiffs  could  not  go  on  it  from  their  premises,  except  by  going  east  to  C.  streett. 
where  an  approach  of  gradual  elevation  had  been  made,  or  by  going  west  to  xvhero 
the  embanlcment  reached  tbe  grade  of  W.  street.  No  prooeediogs  were  taken  t» 
change  the  grade  of  W.  street,  as  prescribed  by  title  9,  i  S,  of  the  city  charter;, 
such  as  obtaining  the  consent  of  the  abutting  owners,  or  giving  them  notice,  etc 
Held,  that  tbe  embankment  was  not  a  change  in  the  grade  of  the  stseet,  but  waa 
such  a  permanent  and  ezclnsiva  i^ropriation  of  a  portion  thereof  as  wonld  ara- 
thorize  plaintiffs  to  maintain  an  action  lor  damagea.    Hatch,  J.,  diaaeating. 

-  Appeal  from  trial  term. 

Action  by  John  Beining  and  others  against  the  New  Yotk,  Lackawanna  ft 
Western  Railway  Company  for  damages.  Verdict  and  judgment  for  plain- 
tiffs.   Defendant  appeals.    For  former  report  see  7  N.  Y.  Bupp.  516. 

Argued  before  Beokwith,  G.  J.,  and  Hatch,  J. 

John  &.  Milbtum.  for  appellant.  Jkndd  F.  Day  and  Lertiy  Parker,  for 
respondents. 

Bbckwith,  G.  J.  The  respondents  own  a  bnllding  and  a  lot  of  land  altB- 
ated  on  tbe  northerly  side  of  Water  street  in  the  eUy  ot  Buffalo;  and  they- 
complain  ttrnt  the  appellant,  in  constrnctiqg  its  railroad  through  Water  street* 
xmder  a  permit  ct  the  common  council,  erected  a  stone  wall  between  fife  anA 
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six  feet  high  and  an  embankment  of  the  same  height  in  the  street  and  acrosi 
the  front  of  the  respondents'  premises,  and  thereby  took  the  possession  and 
occupancy  of  the  respondents'  easement  in  the  street,  or  some  portion  thereof, 
to  the  absolute  and  permanent  exclusion  of  the  respondents.  The  appellant 
conteiida  that  it  has  not  taken  any  properly  or  interest  in  property  belonging 
to  the  respondents,  but  that  it  built  its  railroad  in  the  sb-eet  with  the  consent 
<rf  the  city,  given  bgr  a  resolution  of  the  common  council;  and  that  the  wall 
and  emfaankment  were  occasioned  by  a  change  in  grade  in  the  street,  made 
necessary  in  order  to  carry  the  railroad  at  a  proper  height  over  Commerciiil 
slip,  a  water-way,  and  part  of  the  Erie  canal;  and  that  consequently  the  wall 
and  embalmment  were  not  an  unlawful  exclusion.of  the  respondents  from  the 
enjoyment  of  their  easement.  The  territory  of  the  state  of  New  York,  except 
in  limited,  unsettled  districtf,  is  crossed  by  iunumerable  roads  and  highways, 
which  are  established  or  preserved  by  an  exercise  of  the  iegislatave  power  for 
the  public  uae  and  public  benefit.  They  are  among  the  most  important  of  the 
institutions  belonging  to  modem  civilization.  Witliout  them  society  could 
not  exist.  In  England  they  were  for  tlie  common  use  of  all  the  king's  sub* 
jects;  and  in  this  country,  where  the  people  are  sovereign,  all  the  inhabitants 
have  an  e^ual  or  the  like  right  to  the  advantages  of  travel  afforded  by  them. 
Every  man  lias  the  riglit,  rather  than  a  privilege,  of  traveling  over  them. 
It  is  what  I  will  call  a  "personal  civil  right,"  belonging  to  his  personal  liber- 
tiea  as  a  citizen  or  inliabitant  of  the  state.  It  is  a  right  annexed  to  bis  per- 
son, and  does  not  give  him  the  least  property  interest  in  the  highway,  nor  in 
the  g^uad  under  ttie  highway,  nor  in  the  air  above  it.  These  highways  are 
established  and  altered,  and  possibly  may  be  discontinued,  by  the  legislature 
in  the  exercise  c£  the  power  and  discretion  derived  from  the  people.  The 
power  of  the  legislature  to  alter  and  discontinue  roads  and  streeta  ought  to  be 
exercised  for  the  public  good, — ^tbe  greatest  good  to  the  greatest  number.  The 
personal  right  of  the  citizen  spoken  of  is  the  right  simply  to  use  the  highways 
that  at  any  time  are  found  within  the  state.  This  personal  civil  right,  which 
belongs  to  him  as  one  of  the  inhabitants  of  the  state,  exists  the  same  whether 
he  owns  or  does  not  own  lands  adjoining  a  highway.  So  far  as  that  rigtit  goes, 
the  legislature,  directly  or  by  delegation,  may  change  the  highways,  and  alter 
their  grades,  as  the  public  good  requires,  without  legal  injury  to  any  man, 
even  though  he  be  the  owner  of  land  abutting  ou  a  high  way  the  grade  of  which 
is  changed;  and, so  far  as  such  personal  liberty  or  right  is  oonoerned.  it  may  so 
change  the  grade  that  an  adjoining  individual  iot-owncr  may  be  cutoff  from  all 
opportunity  for  direct  entry  upon  the  highway.  And  such  an  alteration  of 
the  grade  of  a  street  or  highway  may  so  far  t>e  held  lawful,  without  a  resort  to 
the  legal  Action  that  at  the  original  taking  of  the  land  for  highway  purposes 
com{)ensation  was  made  which  covered  by  contemplation  all  possible  changes 
of  grade,  which  in  a  thousand  instances  is  not  the  fact,  but  upon  the  princi- 
ple wiiich  lies  at  the  bottom  of  most  of  the  political  ordinances  of  this  coun- 
try,— that  the  convenience  of  the  few  must  give  way  to  the  wants  of  the 
many.  But  the  whole  theory  of  the  legality  of  measures  which  impose  bur- 
dens and  losses  upon  individuals  is  that  they  are  in  fact  so  imposed,  in  the 
judgment  of  the  legislature,  for  the  public  good,  and  not  the  speciQc  good  of 
other  indlviduala,  or  specl&ed  persons,  natural  or  corporate. 

But,  in  addition  to  the  personal  right  spoken  of  as  bekmging  to  an  indi- 
vidual as  a  citizen  or  an  inhabitant  of  the  state, — that  is,  the  right  of  free 
locomoUpn  on  the  public  roads, — the  owner  of  a  lot  of  land  abutting  on  a  high- 
way or  pulilie  street  has  another  peculiar  right  connected  with  his  ownership 
of  the  lot  of  land  and  connected  with  the  highway,  which  is  a  proprietary 
right,  it  lias  Iwen  recognized  by  the  courts  of  this  state  and  several  other 
sUtes  of  the  Union,  by  the  legislatures  of  many  of  tliem,  and  by  the  courts 
of  England.  It  was  determined  in  the  Story  Case,  90  N.  Y.  122,  to  be  a  pro- 
piietai7  right,  an  easement  in  the  street  or  highway  attached  to  the  estate  or 
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ownership  of  the  abutting  lot  of  land  or  to  the  land.  It  is  held  to  be  prop- 
erty which  cannot  be  approprinted  to  the  use  of  the  public  without  compensa- 
tion. The  right  attaches  to  every  parcel  of  land  in  the  state  which  abuts  on 
a  highway;  and  every  man  in  the  state  is  concerned,  as  owner,  tenant,  or  oc- 
cupant, in  the  preservation  of  the  right.  The  principle  of  the  right' is  as 
general  and  extensive,  and  as  much  entitled  to  state  regard,  as  the  aggregate 
of  the  personal  rights  of  the  inhabitants  to  travel  on  the  public  roads,  called 
the  "rights  of  the  public."  Generally  speaking,  all  the  movements  of  people 
upon  the  public  roads  end  in  adjacent  pieces  of  land  as  termini.  Roads  have 
H  connection  with  the  safety  of  the  state,  but  are  created  mainly  for  the  bet- 
ter business  and  social  communication  of  the  occupants  of  the  contiguous 
soil.  The  rights  of  the  public  in  the  highways  are  said  to  be  superior  to  the 
rights  of  individuals  as  abutting  owners,  but  in  the  quality  of  their  impor- 
tance they  are  not  superior.  But  the  peculiar  righ*,  of  the  lot-owner  is  some- 
thing different  froui  the  mere  right  to  go  out  from  his  premises  upon  the 
street  and  return  from  the  street  to  his  premises,  for  those  are  things  which 
he  may  do  by  virtue  of  and  in  the  exercise  of  that  civil  right  which  he  holds 
in  common  with  all  the  inhabitants  of  the  state.  What,  then,  is  the  qiuility, 
and  what  are  the  dimensions,  of  that  peculiar  proprietary  right  which  belongs 
to  him  by  virtue  of  bis  ownership  of  the  abutting  lot  of  land  ?  It  would  seem 
to  be  something  given  from  necessity  or  justice  for  the  sake  of  the  continual 
beneficial  enjoyment  of  his  estate.  The  beneflcial  use  of  his  property — which 
is  the  thing  of  value  for  which  a  man  pays  a  consideration  when  he  buys  a 
parcel  of  land — extends  within  the  lines  of  the  highway,  and  embraces,  as 
was  well  settled  by  the  Story  Case,  the  light  and  air  of  heaven,  and  that  other 
something  wliich  has  been  called  "access."  As  remarked,  that  easement  of 
access  cannot  be  the  mere  right  of  going  out  from  bis  home  or  place  of  business 
upon  the  street  and  returning  therefrom  upon  his  own  land,  which  he  may  do 
by  virtue  of  his  personal  liberty.  But  does  not  "the  right  of  access"  mean  a 
certain  convenience  in  the  use  of  his  property  with  respect  to  the  rest  of  the 
world  ?  If  the  land-owner  is  a  trader,  an  hotel-keeper,  a  manufacturer,  is  not 
his  easenaent  somewhat  commensurate  with  the  uses  to  which  bis  property  is 
devoted?  "An  abutting  owner  necessarily  enjoys  certain  advantages  from 
the  existence  of  an  open  street  adjoining  his  property  which  belong  lo  him  by 
reason  of  its  location  and  are  not  enjoyed  by  the  general  public,  such  as  the 
right  of  free  access  to  his  premises,  and  the  free  admission  and  circulation  of 
light  and  air  to  and  through  his  property."  Lahr  v.  Railroad  Co.,  104  N. 
Y.  291,  10  N.  £.  Bep.  528.  Public  roads  are  created  for  the  business  and  so- 
cial reciprocity  of  all  those  whose  dwellings  and  establishments  everywiiere 
border  upon  them.  The  easement  or  right  of  access  would  seem  to  Include 
the  opportunity  for  a  man's  customers  to  come  to  his  place  of  business  with- 
out unreasonable  hindrance  or  interruption.  A  property  devoted  to  business 
is  of  little  value  when  business  is  turned  away  by  obstructions  and  barriers. 
In  cities,  especially,  buildings  as  places  of  business  are  erected  on  the  mar- 
ginal line  of  the  street.  I  suppose  that  is  lawful.  The  customs  of  the  age 
sanction  such  construction,  and  consequently  sanction  the  reasonable  use  of 
some  portion  of  the  street  in  front  of  the  premises,  and  sometimes  perhaps 
beyond,  {Collieries  Co.  v.  Gihb,  5  Gb.  Div.  713,)  for  business  transactions. 
Express  wagons  may  drive  up,  and  stand  a  reasonable  time  to  unload  or  re- 
ceive merchandise.  Coaches  and  carriages  may  stop  there  to  set  down  or  take 
up  passengers.  Cdllanan  T.  Gilman.  107  N.  Y.  3(K),  14  N.  £.  ^p.  264. 
Friends  and  customers  may  go  into  and  out  from  his  house  without  hindrance, 
except  so  far  as  they  may  be  delayed  by  the  legitimate  public  use  of  the  street. 
The  owner  may  stand  his  teams  and  wagons  in  the  street  In  proximity  with 
his  land  a  reasonable  length  of  time,  in  a  reasonable  manner,  and,  as  I  take 
It,  may  occupy  a  portion  of  the  street,  reasonably,  convenient  for  his  pur- 
poses.   And  I  take  it  to  be  a  general  rule  that  this  access  is  broad  enough  for 
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the  beneficial  enjoyment  of  his  property:  that,  If  hla  place  of  business  is  situ- 
ated so  as  to  invite  trade  and  custom  from  tbe  opposite  side  of  tlie  street,  oi 
from  places  on  the  street  beyond  in  either  direction,  such  patronage  ought 
not  to  be  turned  away  from  him  by  obstructions  put  upon  his  front.  This 
view  of  tbe  natare  of  an  abutting  owner's  easement  in  the  street,  or  his  right 
of  access,  seems  to  be  supported  by  a  number  of  English  cases.  Frite  ▼.  Hob- 
ton,  14  Ch.  Div.  542;  Lpon  v.  Fttthmongert'  Co.,  L.  R.  1  App.  Gas.  622;  Col- 
lieries Co.  V.  Qibb,  supra.  The  various  privileges  which  may  l>e  exercised, 
and  the  various  things  which  may  l>e  done,  in  a  public  highway  by  virtue  of 
H  lot-owner's  easement  are  often  spolten  of  aa  though  performed  under  the 
authority  of  the  public  right,  that  is,  tbe  same  right  which  every  man  enjoys 
when  he  walks  or  drives  on  a  public  thorouglifare.  And  so  in  some  cases  the 
question  whether  an  abutting  land-owner  has  sustained  actionable  damage 
from  something  done  in  the  street  has  been  made  to  depend  on  the  inquiry 
whether  that  right  which  is  held  in  common  with  all  the  people  of  the  state 
— the  public  right — has  been  infringed.  But  the  law  under  which  that  right 
is  exercised  is  the  law  of  motion,  and  would  not  suffer  things  to  be  done  by  a 
mere  traveler  upon  the  street,  without  reference  to  adjoining  premises,  which 
might  lawfully  be  done  in  connection  with  the  easements.  Wliatever  the  cor- 
rect rationale  of  the  abutting  owner's  right  of  action  may  \m,  it  seems  to  be 
established  that  he  has  an  easement  in  the  public  street  which  is  property,  and 
which  cannot  be  taken,  even  for  public  use,  without  compensation.  Tliat 
tliere  is  a  distinct  easement  connected  with  the  ownership  of  land  fronting  on 
a  street  is  recognized  by  numerous  American  as  well  as  English  cases.  Bran- 
ahan  v.  HoUl  Co.,  88  Ohio  St.  383;  Story  v.  Railroad  Co.,  90  N.  Y.  122; 
Lamm  v.  Railway  Co.,  47  N.  W.  Rep.  455. 

While  it  is  true  that  the  courts  hold  on  to  the  ancient  common-law  rules  of 
somewhat  arbitrary  character,  when  the  king,  tlie  state,  the  government,  or 
wliatever  other  name  may  be  given  to  that  image  of  tl .  |  nople's  power,  was  of 
more  importance  than  all  the  individuals  who  make  up  the  people,  and  to  the 
doctrine  that  the  power  of  tbe  legislature  is  so  unlimited  that  it  may  change  the 
established  grade  of  streets  and  highways  without  the  least  regard  to  the  cir- 
cumstances of  abutting  owners,  or  the  amount  of  damage  that  may  l)e  done  to 
them  as  individuals  for  the  public  benefit,  they  nevertheless  generally  recognize 
tbe  natural  justice  there  is,  in  proper  cases,  of  making  a  suitable  compensation. 
"There  are  undoubtedly  many  cases  where  serious  damages  are  done  to  abut- 
ting owners  upon  a  street  by  altering  the  grade  thereof;  and  tbe  legislature, 
having  regard  for  private  rights,  should  generally  make  some  kind  of  adequate 
provision  to  compensate  such  persons,  specifying  and  regulating  the  mode  of 
estimating  and  paying  their  damages;  and  it  is  believed  that  such  provisions 
are  contained  in  many  of  the  city  charters."  Ottenot  v.  Railway  Co.,  23  N. 
E.  Rep.  169;  Rhodes  v.  Cleveland,  10  Ohio,  159;  Hooker  v.  Northampton,  15 
Conn.  819.  It  was  said  by  Peckham,  J.,  in  Forbes  Case.  24  K.  £.  Rep.  919: 
"Assuming  that  the  plaintiff  had  no  title  whatever  to  the  land  in  the  street 
through  which  the  defendant  laid  its  rails  and  ran  its  trains  under  legislative 
and  municipal  authority,  I  think  it  clear  that,  prior  to  the  decision  of  this 
court  in  the  8toi-y  Case,  90  N.  Y.  122,  he  had  no  cause  of  action  against  the 
defendant  based  upon  any  illegal  taking  of  the  plaintiff's  property  or  easement 
by  defendant."  Without  denying  that  it  is  the  law  that  an  ordinary  change 
of  the  grade  of  a  highway  may  be  made,  when  demanded  by  the  public  inter- 
ests, without  occasioning  legal  damage  to  abutting  owners,  yet  it  seems  to  be 
true  that  legislatures  and  courts  everywhere  recognize  the  justice  of  making 
compensation  when  abutting  owners  are  specially  damaged  in  excess  of  the 
inconvenience  sustained  by  lot-uwners  generally.  There  are  cases  now  and 
then  of  special  damage,  where  tbe  propriety  of  compensation  appeals  to  every 
man's  sense  of  justice.  What  reason  is  there  for  seeking  to  broaden  tbe  ap- 
plication of  the  common-law  rule  respecting  the  king's  highway,  so  as  to  pre- 
Y.13N.Y.s.no.l — 16 
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Tent,  in  eaafls  of  special  injury,  thedoingof  plain  justice  toabuttinglot-ownera? 
When  the  question  is  whether  a  thing  done  for  the  public  benetit  is  a  viola- 
tion of  a  private  right  of  property,  whether  a  construction  is  an  occupancy  of 
a  private  easement  to  the  exclusion  of  the  owner,  what  reason  is  therefor 
securing  public  exemption  by  an  arbitrary  and  unreasonable  application  of  a 
maxim  of  the  common  law?  Whether  a  thing  done  is  an  occupancy  of  private 
property  to  the  exclusion  of  the  owner,  or  only  the  exercise  of  a  public  power, 
depends  often  on  an  interpretation  of  the  fact,  its  consequences,  and  its  rela- 
tion to  the  general  purposes  for  which  a  power  hits  been  exerted  in  the  public 
interests,  and  its  relation  to  private  interests.  If  the  fact  is  essentially  a  pri- 
vate injury,  and  would  be  a  legal  injury  unless  it  were  a  necessary  conse- 
quence of  the  exertion  of  a  power  for  the  public  beneflt,  it  may  be  inquired 
whether  the  fact  has  an  essential  relation  to  the  public  object.  Cogswell  v. 
Railroad  Co.,  108  N.  Y.  21.  8  N.  E.  Rep.  537.  As  in  the  Story  Case,  In  one 
respect,  the  posts  set  in  the  street  to  uphold  the  defendant's  railroad  structure 
were  regarded  as  within  the  public  use;  and,  in  another  view,  as  a  disposses- 
sion of  the  plaintiff  from  his  easement.  The  irresponsible  power  of  the  state 
government  which  enables  it  to  alter  highways  and  change  their  established 
grades  is  a  power  which  relates  to  the  public  easement,  the  right  of  the  in- 
habitants of  the  stati'  generally,  and  should  not  be  expanded  in  theory  so  as 
to  be  made  a  cover  for  taking  private  property  without  compensation. 

The  question  remains  whether  or  not  the  erection  of  the  embankment  in 
Water  street,  mentioned  in  the  complaint,  was  simply  a  lawful  change  of  the 
grade  of  a  street,  which  consequently  gives  no  cause  of  action  in  favor  of  an 
abutting  owner  whose  easement  has  been  destroyed  or  abridged.  The  plain- 
tiffs' premises  are  situated  on  the  northerly  side  of  Water  stret-t,  in  which  the 
defendant's  railroad  is  constructed.  The  premises  are  bounded  on  the  east- 
erly side  by  (Commercial  street,  on  the  west  by  Maiden  lane,  and  on  the  south- 
erly side  by  Water  street.  Occupying  the  whole  lot  up  to  the  line  of  the  street 
is  a  four-story  brick  building,  which  is  used  as  a  store  and  residence.  Com- 
mercial street  extends  southerly  across  Water  street,  and  terminates,  a  little 
beyond,  in  Buffalo  harbor.  Water  street,  before  the  embankment  was  made» 
was  66  feet  wide.  The  embankment  is  24  feet  wide,  and  at  the  line  of  Com- 
mercial street  is  5  feet  9  inches  high,  and  extends  westward,  by  a  gradual 
descent,  past  the  plaintiffs'  premises,  and  across  Maiden  lane,  and  tenches  the 
original  level  of  the  street,  300  feet  west  of  the  plaintiffs'  property.  The  em- 
bankment is  suppurted  laterally  by  solid,  perpendicular  stone  walls,  which  ex- 
tend across  the  front  of  the  plaintiffs'  premises,  and  across  the  entrance  of 
Maiden  lane.  The  embankment  cuts  off  the  original  passage  from  the  plain- 
tiff's property  through  Commercial  street  to  the  harbor,  although  a  graded  ap- 
proach, constructed  by  the  defendant  in  Cummercial  street,  makes  a  way  over 
the  embankment  in  Water  street.  Between  the  perpendicular  stone  wall  on 
the  northerly  aide  of  the  embankment  and  the  sidewalk  in  front  of  the  plain- 
tiffa'  building  is  a  space  only  SJ-  to  9  feet  wide,  which  is  the  only  carriage-way 
left  on  the  Water-street  side  of  the  plaintiffs'  premises.  By  the  charter  of  Buf- 
falo the  sidewalk  is  to  be  used  only  by  persons  on  foot.  The  railroad  embank- 
ment is  24  feet  wide  on  top,  and  the  defendant's  railroad  tracks  are  laid  upon 
its  surface.  The  resolution  of  the  common  council  gave  the  defendant  per- 
mission to  lay  a  double-track  road.  It  is  p.dpably  plain  that  by  the  embank- 
ment the  easement, — the  access,  which  the  plaintiffs  formerly  enjoyed  in  con- 
nection with  their  abutting  premises — has  been  substantially  taken  away  from 
them.  The  wagon-way  left  is  not  wide  enough  to  allow  two  teams,  meeting, 
to  pass  each  other.  It  does  not  admit  of  the  plaintiffs'  using  the  street  for  the 
delivery  of  fuel  or  merchandise  without  interrupting  the  public  travel  on  the 
street,  subject  to  which  their  easement  is  held.  The  space  is  insuflBcient  for 
.the  convenient  standing  of  wagons,  or  the  loading  or  unloading  of  goods. 
The  embankment  cuts  off  patronage  from  the  street  in  front  of  the  plaintiffs'^ 
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premises.  It  is  a  deprivation  in  a  large  degree  of  the  substantial  benefits  of  ac- 
cess from  Water  street.  Tlieir  property  interest  in  tlie  street  is  almost  wlioUy 
taken  away  from  tiiem.  It  is  claimed  by  tlie  defendant,  nevertheless,  that 
the  plaintifTs  are  not  entitled  to  compensation,  because  the  deprivation  of 
property  which  they  have  suslaiiifd  has  resulted  incidentally  from  a  lawful 
exercise  of  the  legislative  power  of  the  state,  causing  a  change  in  the  street 
for  the  public  benefit.  It  is  asserted  also  that  recent  decisions  of  the  court  of 
appeals  have  settled  the  claims  of  the  parties  in  favor  of  the  defendant.  It 
does  not  appear  to  us  that  those  decisions  necessarily  dispose  of  this  case,  for 
several  rea.suns.  We  do  not  think  the  decisions  referred  to  are  to  be  under- 
stood as  overruling  the  Story  Cane.  It  would  seem  from  what  appears  in  the 
OtteTiot  Com,  as  reported,  and  the  briefs  used  on  the  argument,  that  it  was  as- 
sumed or  conceded,  rather  tlian  decided,  that  there  was  a  legal  change  of  the 
grade  of  Water  street  when  the  defendant's  tracks  were  laid,  and  that  conse- 
quently the  provisions  of  the  charter  uf  Buffalo,  giving  an  abutting  owner  a 
remedy  by  an  application  to  the  common  council  for  any  damages  sustained 
from  a  change  of  grade,  was  the  plaintiff's  only  remedy.  Section  2  of  title  9 
of  the  charter  (Laws  1870,  c.  519)  requires  tliat  the  grade  of  a  street  shall  be  es- 
tablished and  described,  and  that  the  description  of  such  grade,  and  all  alter- 
ations thereof,  shall  be  recorded,  and  that  "no  street  shall  be  vurked  until  the 
grade  thereof  is  established  and  recorded."  Those  provisions  contemplate  the 
establishment,  whether  originally  or  by  alteration,  of  a  legal  grade,  for  the 
benefit  of  the  public,  by  an  adjudication  of  tlie  common  council  as  to  the  re- 
quirements of  the  public  convenience.  Sections  7  and  9  of  the  same  title  of 
the  charter  provide  for  the  grading  of  streets  in  the  sense  of  working  them. 
Tlien  section  17  provides  that  when  the  city  shall  alter  the  recorded  grade  of 
any  street  the  owner  uf  a  lot  fronting  thereon  may  within  one  year  claim 
dauiages  for  such  ait<-ration  by  presenting  bis  claim  to  the  common  couucil. 
I  tliink  the  charter  limitation  applies  only  wliere  the  grade  has  been  estab- 
lished or  changed  by  the  common  council  by  a  formal  determination.  The  legis- 
lative power  over  highways  is  supposed  to  be  exercised  for  the  public  gmxl. 
It  is  a  consistent  check  on  the  delegated  power  of  the  common  council  that, 
before  the  grade  of  a  street  shall  be  actually  altered,  the  common  council  shall 
first  formally  determine  and  describe  the  new  grade.  Where  private  rights 
are  to  be  iiSected,  the  power  should  be  exercised  within  its  strict  limitiitions. 
I  do  not  think  the  provisions  of  tlie  charter  providing  a  remedy  were  intended 
to  apply  to  every  change  in  a  section  of  a  street  or  in  a  portion  of  the  soil,  even 
if  made  under  some  resolution  of  the  council,  nor  to  changes  which  are  inci- 
dental to  the  performance  of  some  other  public  work.  The  actual  surface  of 
a  street  often  remains  for  a  long  time  unconformed  to  the  established  grade. 
Erecting  an  embankment  in  a  street  does  not  itself  alter  the  legal  grade.  A 
provision  of  the  charter  empowers  the  common  council  to  give  a  peimitto 
railroad  companies  to  lay  their  tracks  in,  along,  and  across  the  streets  of  the 
city.  It  seems  to  me  that  that  means  the  surface  of  tlie  streets  as  they  exist. 
But  if  the  power  to  allow  railroad  tracks  to  be  laid  in  the  streets  carries  with 
it  the  incidental  power  to  impose  conditions  as  to  the  crossing  of  other  streets, 
the  height  of  bridges  and  their  approaches,  and  the  tracks  are  laid,  the  condi- 
tions should  be  deemed  to  be  accepted  as  such,  with  the  legal  liabilities  inci- 
dent to  the  construction  of  a  track  in  conformity  to  them.  Such  a  permit 
would  be  a  protection  to  the  company  for  any  supposed  interference  with  the 
public  easement,  but  would  leave  private  rights  of  property  untouched. 

Upon  the  authorities,  the  laying  of  a  railroad  track  upon  the  surface  of  a 
street  violates  neither  the  public  easement,  nor  the  rights  of  abutting  owners; 
and  the  laying  of  a  track  subject  to  the  provisos  supposed  would  not  necessarily 
subject  the  company  to  liability  for  damage  to  individuals.  But  to  call  a 
bridge,  a  trestle,  an  embankment  constructed  under  such  a  permit  a  "change 
of  grade,"  where  no  change  of  grade  has  been  ofHcially  determined,  seems  to  be 
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both  fallaciois  anJ  unjust,  although  it  is,  like  much  of  tiie  legal  reasoning, 
founded  on  the  postulates  of  the  common  law,  by  which  immunity  is  given  for 
the  violation  of  private  rights  and  the  destruction  of  private  property.  In 
this  case  the  common  council  passed  a  resolution  purporting  to  allow  the  de- 
fendant to  build  an  embankment  in  Water  street,  such  as  its  engineers  might 
deem  practical  to  carry  its  track  over  the  canal,  according  to  a  plan  of  its 
own,  and  subject  in  some  degree  to  the  approval  of  the  city  engineer.  The 
gradient  of  the  eml>ankment  westward  from  Commercial  street  across  the 
front  of  the  plaintiffs'  premises  and  beyond  was  not  definitely  fixed,  nor  was 
it  established  and  recorded.  The  embankment  in  Water  street  was  allowed 
by  the  common  council,  and  was  constructed,  in  fact,  as  a  bed  for  the  defend- 
ant's tracks.  It  is  true  that  the  surface  was  required  to  be  paved,  and  is 
called  a  portion  of  the  street,  but  it  cannot  be  said  that  the  embankment  was 
made  for  the  improvement  of  the  street  as  a  public  thoroughfare.  The  re- 
taining walls  were  put  in  the  street  for  the  purpose  of  holding  up  the  bed  of 
the  railroad,  and  for  no  other  purpose;  and  those  walls  occupy  portions  of  the 
street  as  permanently  and  exclusively  as  they  would  if  earth  had  not  been 
filled  in  between  them.  They  are  as  effectually  obstructions  in  the  street  for 
the  benefit  of  the  defendant  in  its  private  character  as  a  business  corporation 
as  the  posts  set  under  the  elevated  railroad  in  New  York.  The  walls  are 
there,  dispossessing  the  plaintiffs  from  their  easement.  They  abridge  and 
takeaway  the  lawful  access  connected  with  the  plaintiffs'  land;  and,  although 
the  plaintiffs  might,  by  going  a  roundabout  course,  become  travelers  on  the 
highway,  and,  in  tlie  exercise  of  that  right  which  they  hold  in  common  with 
other  members  of  the  community,  might  drive  up  and  down  the  embankment, 
yet  they  could  not  therefrom  use  their  easement, — could  not  have  access  to 
their  premises.  The  fact  remains  that  the  walls  are  an  absolute,  permanent, 
and  exclusive  occupancy  of  a  portion  of  the  proprietary  interest  of  the  plain- 
tiffs. The  fact  that  the  general  public  may  travel  on  the  embankment  does 
not  alter  the  fact  that  the  walls  erected  by  the  defendant  in  the  street  are  a 
deprivation  of  the  plaintiffs'  rights  of  property  therein,  for  their  easement  con- 
sists in  the  facilities  afforded  by  the  street  in  front  of  their  premises,  it  has 
been  said,  to  its  whole  width,  for  the  useful,  profitable,  and  pleasurable  en- 
joyment of  their  adjacent  property.  If  the  elevated  road  in  New  York  had 
been  planked  on  top,  so  as  to  accommodate  persons  on  foot,  the  posts  below 
would  not  have  been  any  less  the  obstructions  in  the  street  that  they  were 
held  to  be.  It  was  right  to  allow  the  railroad  tracks  to  be  laid  in  the  street, 
but  it  is  not  right  to  deprive  the  plaintiffs  of  their  property  by  a  legal  fiction, 
nor  by  a  strained  interpretation  of  the  fact,  so  as  to  make  that  a  mere  conse- 
quence of  a  lawful  change  of  grade,  which  more  rationally  and  more  justly  is 
a  taking  of  private  property  for  public,  if  not  private,  use.  When  the  thing 
done  is  equally  susceptible  of  being  regarded  as  the  mere  incidental  result  of 
the  exercise  of  a  lawful  power  for  the  public  benefit,  and  as  being  an  unlawful 
taking  of  private  property,  justice  requires  the  construction  that  will  give 
protection  to  private  property;  for  why  should  an  individual  give  up  his  prop- 
erty for  the  benefit  of  the  public  without  compensation  ?  In  another  view  the 
embankment  is  little  more  than  an  elevated  railroad  track  over  the  canal. 
The  defendant  was  permitted  by  the  common  council  to  lay  a  double  track 
along  the  embankment.  It  is  possible  to  drive  teams  that  are  accustomed  to 
the  cars  along  the  embankment,  when  not  occupied  by  trains,  but  an  embank- 
ment only  24  feet  wide,  with  double  tracks  upon  it,  is  not  a  place  that  an- 
swers the  legal  requirements  made  of  the  city  by  its  charter  to  keep  its  streets 
in  a  safe  condition  for  travel.  The  ordinary  traveler,  driving  upon  the  embank- 
ment, who  should  receive  an  injury  from  the  fright  of  his  horse  and  from 
the  cars,  could  hardly  maintain  an  action,  or  save  himself  from  nonsuit  for 
contributory  negligence;  for  a  man  may  not  put  himself  in  a  place  of  danger 
simply  because  be  has  a  technical  right  of  way.    For  further  considerations  of 
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this  aspect  of  the  case,  I  will  refer  to  the  opinion  of  Tittts.  J.,  in  Jeaume  v. 
Railtoay  Co.,  post,  249,  (decided  at  this  term.)  In  my  opinion,  the  judgment 
appealed  from  should  \»  affirmed. 

TiTiTS.  J.,  did  not  sit. 

Hatch,  J.,  {dissenting.)  Plaintiffs  are  owners  of  property  fronting  on 
Water  street,  and  by  this  action  seek  to  recover  damages  for  the  appropria* 
tion  of  the  slreet  to  railroad  uses.  The  facts  are  brief,  and  have  been  before 
the  court  under  varying  circumstances  and  cases  many  times.  The  fee  of 
Water  street  was  acquired  by  the  city  of  Buffalo  by  proceedings  in  invitum 
under  and  by  virtue  of  title  8  of  chapter  519,  Laws  1870.  In  1882  the  de- 
fendant made  application  to  the  common  council  of  said  city  for  leave  to  con- 
struct and  operate  its  railroad  through  severai  streets  therein.  The  council 
granted  such  permission,  pursuant  to  a  resolution,  which,  so  far  as  material 
here,  ia  as  follows:  "That  permission  be  and  hereby  is  granted  to  the  New 
York,  Lackawanna,  and  Western  iiailway  Comiiany  to  lay  and  maintain  two 
railroad  tracks  from  the  easterly  line  of  the  city  of  Buffalo,  northerly  of  Will- 
iam street,  and  where  the  route  of  said  road,  as  laid  down  upon  the  map 
thereof  filed  in  the  office  of  the  clerk  of  the  county  of  Erie,  crosses  such  city 
line  to  the  points  hereinafter  mentioned,  and  to  cross  with  such  tracks, 
*  *  *  upon  the  line  and  at  the  grades  specified  upon  the  map  and  profile 
of  the  route  of  such  company  filed  in  the  office  of  the  clerk  of  Erie  county. 
May  19, 1881,  and  thence  proceeding  westerly  *  *  *  across  Main  street, 
and  through  the  block  to  Prime  street;  thence  along  tlie  northerly  line  of 
Prime  street,  but  so  that  no  part  of  the  track  shall  l>e  in  Prime  street;  thenco 
across  Lloyd  street,  at  a  grade  not  to  exceed  five  feet  above  established  grade 
of  street,  and  construct  crossings  of  a  grade  not  to  exceed  three  feet  to  the 
100  feet,  under  the  direction  of  the  engineer;  thence  to  and  into  and  along 
the  center  of  Water  street  to  the  docks  of  the  Delaware,  Lackawanna,  and 
Western  Bailruad  Company,  at  the  foot  of  Erie  street.  Said  company  is  fur- 
ther authorized  to  cross  at  grade  *  *  *  Maiden  lane  on  the  line  between 
Commercial  and  Erie  streets,  as  laid  down  upon  the  map  so  fiied  in  Erie 
county  clerk's  ofiice."  This  grant  was  made  subject  to  the  following  condi- 
tiuns,  among  others:  "Second.  That  whenever  said  tracks  cross  at  grade 
and  are  laid  within  a  street,  such  company  shall  cause  the  space  between  its 
exterior  rails  to  be  paved  or  planked,  and  shall  cause  such  pavement  or  plank- 
ing to  be  kept  in  repair.  Third.  That  such  tracks,  westerly  of  the  junction 
of  Ohio  and  Elk  streets,  shall  be  so  laid  that  the  top  of  the  rail  shall  be  llush 
with  the  pavement,  so  as  not  to  obstruct  travel  in  such  streets."  That  por- 
tion of  the  road  lying  westerly  of  the  junction  of  Ohio  and  Elk  streets  in- 
cludes Water  street.  Under  and  by  virtue  of  this  resolution  and  Its  chartor, 
granted  by  the  state,  defendant  proceeded  to  construct  its  road.  At  a  point 
west  of  Lloyd  street  it  was  necessary  to  cross  Commercial  slip,  a  part  of  the 
Erie  canal.  The  elevation  at  which  it  should  cross  was  fixed  by  the  stato 
authorities  pursuant  to  law,  (chapter  276,  Laws  1834,  §  17,)  in  accordance 
wilh  whicli  the  height  was  fixed  at  14  feet  above  the  water  level.  This  neces- 
sitated a  change  of  grade  and  a  rise  in  the  streets,  each  side  of  the  bridge,  and 
resulted,  in  Water  street,  in  the  railroad  starting  at  a  grade  west  of  the  slip, 
and  gradually  rising  until  it  crosses  the  slip.  The  structure  which  thus 
changed  the  grade  is  built  of  solid  wails  of  masonry  on  either  side,  with  fill- 
ing ^tween,  upon  which  the  rails  are  laid;  and  the  whole  surface  is  paved. 
Its  length  in  Water  street  is  300  feet;  its  width,  24  feet;  and  Its  greatest 
height,  5  feet  and  9  inches.  It  is  not  contended  but  that  this  raised  struct- 
ure is  made  necessary  in  order  to  cross  Commercial  slip  at  the  established 
height  fixed  by  the  stato ;  but  it  is  insisted  that  defendant  acquired  no  rights 
whatever  to  erect  the  structure  or  change  the  grade  in  Wator  street,  either  by 
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grant  of  the  coancil  or  otherwise;  that  all  authorization  to  lay  tracks  or  op- 
prate  a  road  west  of  Main  street  was  stricken  from  the  prevailing  resolution. 
The  record  discloses,  by  inference,  that  the  subject-ni.itter  had  previously 
been  before  the  council,  and  that  it  had  been  the  subject  of  consideration  by 
the  committee  on  streets.  When  the  matter  was  taken  up  by  the  coancil  a 
substitute  resolution  was  offered  for  the  report  of  tlie  committee  on  streets, 
and  forms  the  basis  of  authority  acted  upon  by  defendant. 

The  particular  thing  relied  on  by  plaintiff  relates  to  a  resolution  offered, 
which  provided  that  ail  of  the  prevailing  resolution  relating  to  that  portion  of 
the  route  west  of  Main  street  should  be  stricken  out,  as  the  same  had  pre- 
viously been  adopted.  This  amendment  was  atlopted,  but  was  immediately 
reconsidered,  and  then  left  witliout  fuilher  action,  so  that  it  found  no  place 
in  the  resolution  as  finally  passed.  Subsequently  a  resolution  was  passed, 
which  fixed  the  grade  across  Lloyd  street.  Numerous  other  amendments 
were  offered,  some  of  which  were  adopted  and  some  rejected,  but  none  affect- 
ing the  particular  matter  here,  except  those  stated.  The  resolution  was  then 
adopted,  and,  so  far  as  material  now,  is  the  one  quoted.  It  is  seen  from  this 
that  the  reference  to  the  construction  of  the  road  lying  west  of  Main  street, 
so  far  from  being  stricken  out,  remained;  that  the  grade  was  established  at 
the  crossing  of  Lloyd  street,  where  it  approached  Coramercia]  slip,  at  five  feet, 
thus  modifying  the  original  substitute  for  the  report  of  the  committee,  which 
bad  provided  that  the  grade  should  be  such  as  was  necessary,  in  practical  con- 
struction, to  meet  the  grade  fixed  by  the  state  engineer  at  the  crossing  of  the 
slip.  It  is  true  that  no  mention  of  the  grade  in  Water  street  is  made,  la 
words,  in  the  resolution;  but  it  authorizes  its  construction  there  in  accord- 
ance with  a  certain  profile  and  map,  which  showed  the  grade,  then  on  file; 
«nd,  according  to  the  testimony,  the  grade  now  there  is  in  accordance  with 
such  profile  and  map.  If,  however,  there  was  this  absence,  the  resolution 
having  provided  for  the  crossing  of  the  bridge  into  Water  street,  and  tlie  con- 
struction of  the  road  therein,  it  will  not  be  assumed  that  a  valueless  grant  was 
made;  and,  as  the  road  could  not  approach  or  leave  the  bridge  except  an  ap- 
proach be  constructed  for  it,  such  construction,  in  the  absence  of  statutes 
prohibiting  it,  will  be  presumed  to  exist  as  an  essential  incident  to  the  grant. 
Slatten  v.  RaUroad  Co.,  29  Iowa,  148.  The  contention,  therefore,  tliat  no 
grant  was  made,  cannot  be  upheld.  It  is  further  insisted  upon  that,  even 
though  the  construction  of  the  road  in  Water  street  be  authorized,  yet  tliat  it 
is  not  constructed  in  accordance  with  the  Krant  made.  The  particular  defect 
insisted  upon  is  that  the  resolution  authorized  the  crossing  of  Maiden  lane  at 
grade,  while  it  appears  that  at  the  east  line  of  Maiden  lane  it  is  two  feet  above 
grade.  It  would  be  sufilcient  in  answer  to  say  that  the  record  nowhere  shows 
the  point  where  the  railroad  starts  to  leave  the  grade,  and  whether  east  or 
west  of  Maiden  lane.  Doubtless  tlie  msips  used  and  introduced  in  evidence  upon 
the  trial  disclosed  this  fact,  but  they  are  not  made  a  part  of  the  present  rec- 
ord. If  it  were  otherwise,  the  testimony  is  to  the  effect  that  the  road-way,  as 
It  now  exists,  is  constructed  in  every  respect  with  the  profile  and  map  on  file; 
that  it  was  inspected  by  the  city  engineer,  and  approved  of  by  him.  The  res- 
olution provides  that  the  crossing  shall  be  made  at  this  point,  at  grade,  as 
laid  down  upon  the  map  filed;  and  it  will  not  be  assumed  that  inconsistent 
grants  were  made.  As  to  the  present  grant  and  structure,  the  map  and  profile 
provide  for  it,  and  the  city  authorities  have  given  a  practical  interpretation  to 
the  resolution,  through  its  constituted  authorities,  that  the  present  construc- 
tion is  in  accordance  with  the  grant.  Claim  is  also  made  that  the  proceedings 
taken  by  the  city  to  acquire  the  fee  of  Water  street  are  void.  It  is  not  con- 
tended but  that  the  legislature  authorized  the  city  to  acquire  the  fee  of  the 
street;  that  the  proceedings  taken,  in  conformity  with  such  act,  are  in  all  re- 
spects regular;  and  that  they  were  confirmed  by  judgment  of  this  court. 
Whatever  may  have  been  the  reasons  which  induced  the  city  to  acquire  the 
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fee,  and  however  inadequate  may  have  been  the  sums  awarded  for  the  prop- 
erty rights  taken,  we  are  confronted  with  the  condition  that  a  proceeding 
taken  in  conformity  to  law  has  resulted  in  a  judgment  which  is  in  all  respects 
conclusive  in  this  action.  In  re  Ferris,  10  N.  Y.  St.  Uep.  480,  affirmed  at 
general  term,  MS.  opinion  Smith,  J.,  (not  reported.) 

The  claim  is  further  made  that,  if  the  proceedings  referred  to  are  in  all  re- 
spects regular,  the  council  had  no  power  to  authorize  the  change  of  grade  by 
the  proceedings  taken;  that  it  is  in  no  sense  a  change  of  grade,  but  an  ap- 
propriation of  the  street.  So  far  as  the  latter  question  is  concerned,  it  will 
be  hereafter  noticed.  By  title  3,  §  19,  the  council  is  authorized,  by  a  vote 
of  two-thirds  of  all  its  members  elected,  to  permit  the  track  of  a  railroad  to 
be  laid  in,  along,  or  across  any  street.  The  vote  in  the  council  by  which 
the  resolution  awarding  the  grant  was  passed  shows  that  the  required  num- 
ber authorized  it.  This  authorized  the  construction  of  the  road  in  Water 
street,  unless  some  prohibition  exists.  The  lalter  is  claimed,  and  we  ar« 
referred  to  sections  2,  7,  8,  lit.  9,  charter  of  the  city  of  Buffalo,  for  its  sup> 
poi-t.  The  Qrst  of  these  sections  provides  for  the  establishment  of  the  grade 
of  a  street,  its  description  and  alteration,  which  shall  be  recorded  with  the 
city  clerk.  The  others  provide  for  grading,  and  so  forth,  of  streets,  and  the 
course  of  procedure  in  changing  the  grade,  by  which  it  appears  that  three- 
fourths  of  all  the  members  elected  must  vote  for  the  proposed  change  when 
the  sum  to  be  expended  shall  exceed  ^00,  and  there  must  also  be  notice  of 
intention  published  three  times  a  week  for  three  weeks,  or  the  regrading 
must  have  been  applied  for  by  a  majority  of  resident  owners  whose  lands 
front  on  the  street,  etc.  The  evident  object  and  purpose  of  these  sections 
is  to  give  the  land-owner  an  opportunity  to  be  heard  whenever  any  pro- 
-oeeding  is  taken  which  reeults  in  imposing  a  burden  upon  his  property  by  way 
of  taxation,  and  this  is  essential  to  meet  a  constitutional  requirement.  If 
the  moving  party  is  the  city,  through  the  common  council,  and  the  cost  ex- 
ceeds 8500,  then  notice  of  intention  must  be  published;  if  the  owners  are  the 
movers,  then  no  such  notice  is  necessary  to  give  the  council  jurisdiction,  as 
the  minority  who  do  not  petition  are  protected  in  the  right  to  be  heard  at  the 
time  the  tax  is  laid,  for  by  section  10  of  the  charter  the  cost  of  such  Improve- 
ment is  to  be  borne  by  local  assessment,  and  other  provisions  provide  for  no- 
tice. It  is  qnite  evident  to  my  mind  that  these  sections  have  no  connection 
with  or  application  to  the  power  vested  in  the  council  to  anlhorize  the  use  of 
streets  for  railroad  purposes.  The  only  limitation  in  the  section  granting  the 
power  is  in  the  required  two-thirds  vote.  The  sections  referred  to  as  a  limit- 
AtioD  upon  the  power  have  application  alone  where  the  cost  of  the  work  is  to 
be  borne  by  local  assessment  and  exceeds  $bOO.  When  the  right  to  use  a 
street  is  vested  in  the  railroad  no  burden  of  taxation  upon  the  lands  fronting 
thereon  is  authorized  or  contemplated;  all  cost  and  expense  incident  to  the 
grant  is  borne  by  the  company,  so  that,  whether  the  cost  of  the  work,  im- 
posed upon  the  company,  is  great  or  small,  is  not  of  the  slightest  consequence 
to  the  lot-owner,  as  he  bears  no  share  of  it;  and  consequently  the  provisions 
passed  to  protect  him  in  this  regard  fail  for  want  of  application  to  such  a  case, 
it  is  urged  that  the  right  is  not  limited  to  purposes  of  taxation,  but  embraces 
tlie  right  to  be  heard  with  respect  to  damages  intlicted  upon  adjoining  prop- 
erty as  incidental  to  the  change.  It  is  to  be  noticed  that  the  sections  of  the 
charter  referred  to  are  silent  in  this  regard,  and  such  construction  must  em- 
brace something  not  expressed  in  words,  and,  I  think,  not  intended.  This 
view  seems  conclusive  from  the  fact  that  by  section  17  of  the  same  title  pro- 
vision is  made  that  the  lut-owner,  within  one  year  after  the  improvement  or 
change,  may  present  his  claim  to  the  city,  and  have  bis  damages  assessed, 
and  this  without  reference  to  the  costs  of  the  work.  Thus  a  complete  and 
harmonious  system  is  established.  Fimt,  the  council  has  the  right  to  order 
ibe  change;  second,  if  the  costs  of  the  work  to  be  assessed  upon  the  lot- 
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owners  exceed  $500,  notice  must  be  given,  or  petition  made;  third,  if  any 
lot-owner  be  damaged  by  the  improvement,  whether  ordered  by  the  council, 
with  or  without  notice,  or  upon  pfitition,  such  damage  is  to  be  measured  upon 
application  by  the  lot-owner.  This  system  seems  to  protect  the  owner  in  any 
contiugency,  imposes  no  burden  without  a  right  of  hearing,  and,  when  dam- 
age results,  provides  a  remedy.  I  see  in  all  this  no  limitation  upon  the  power 
of  the  council  to  make  the  grant  and  authorize  the  change.  It  is  further  said 
that  before  the  grant  becomes  effectual  the  grade  must  be  established  and  re- 
corded. If  this  be  so,  I  think  the  grade  was  sufficiently  established  in  the 
resolution  authorizing  the  construction,  for  the  map  and  profile  on  file  clearly 
showed  it.  If  there  has  been  failure  to  record,  it  cannot  vitiate  the  action 
taken,  for  that  was  alone  a  clerical  act,  directory  in  its  character,  and  can 
be  complied  with-at  any  time.  People  v.  Haupt,  104  N.  Y.  377,  10  N.  E. 
Rep.  871.  Wliat  effect  such  omission  may  have,  if  any,  upon  the  right  to 
make  application  for  damages,  it  is  not  now  necessary  to  determine.  The 
views  herein  expressed  find  support  in  Ottenot  v.  Railioay  Co.,  23  N.  E.  Rep. 
169;  Conklin  v.  Railway  Co.,  102  S.  Y.  107,  6  N.  E.  Rep.  663;  Briggs  v. 
Bailroad  Co.,  79  Me.  363,  10  Atl.  Bep.  47;  Wolfe  v.  Hailroad  Co.,  15  B. 
Mon.  404;  Slatten  v.  Railroad  Co.,  supra. 

Finally  it  is  claimed  that  there  has  beeu  no  change  of  grade  of  the  street  in 
any  sense,  but  that  there  has  been  an  utter  destruction  of  the  street,  and  a  com- 
plete appropriation  of  it  to  railroad  uses.  The  doctrine  announced  in  Story  v. 
Railroad  Co.,  90  ^N".  Y.  122,  is  cited  and  relied  upon  to  support  this  contention. 
This  caselias  recently  been  the  subject  of  re-examination  and  limitation  by 
the  court  of  appeals.  Forbes  v.  Railroad  Co.,  24  N.  E.  Rep.  919.  It  is  there 
held  that  the  Story  Case  did  not  intend  to  nor  did  it  overrule  any  principle 
of  law  which  had  previously  existed,  but  that  it  simply  made  application  of 
established  principles  of  law  to  facts  in  a  new  combination.  Judge  Feck- 
HAM  says:  "Such  facts  amounting,  as  was  determined,  to  an  absolute  and 
permanent  obstruction  in  a  portion  of  the  public  street,  and  in  a  total  and  ex- 
clusive use  of  such  portion  by  the  defendant,  and  such  permanent  obstruc- 
tion and  total  and  exclusive  use,  it  was  further  held,  amounted  to  a  taking  of 
some  portion  of  the  plaintiff's  easement  in  the  street  for  the  purpose  of  fur- 
nishing light,  air,  and  access  to  his  adjoining  lot."  And  again,  referring  to 
the  property  right  taken,  the  learned  judge  says:  "But  this  taking,  it  cannot 
be  too  frequently  or  strongly  asserted,  resulted  from  the  absolute,  exclusive, 
and  permanent  character  of  the  appropriation  of  the  street  by  the  structure  of 
the  defendant."  Referring  to  the  rule  applicable  to  surface  steam  railroads, 
the  learned  judge  says:  "For  many  years  prior  to  the  decision  of  the  Case 
of  Story  •  •  •  I  think  the  law  was  that  s  duly-incorporated  rail- 
road company,  having  authority  from  the  state  to  build  its  road,  and  laying 
its  tracks  and  operating  its  road  through  and  upon  the  surface  of  the  streets 
of  a  city  under  the  protection  of  a  license  from  such  city,  took  thereby  no  por- 
tion of  the  property  of  an  individual  who  owned  land  adjoining  the  street, 
but  bounded  by  its  exterior  line.  The  company  was,  therefore,  not  liable  to 
such  an  owner  for  any  consequential  damages  to  his  adjoining  property  aris- 
ing from  a  reasonable  use  of  the  street  for  railroad  purposes,  not  exclusive  in 
its  nature  and  substantially  upon  the  same  grade  as  the  street  itself,  and  leav- 
ing the  passage  across  and  through  the  street  free  and  unobstructed  for  the 
public  use."  This  case,  taken  with  the  case  of  Ottenot  v.  Railtoay  Co., 
supra,  Conklin  v.  Railway  Co.,  supra,  and  the  Story  Case,  seem  to  settle 
the  law  of  the  present  case.  As  applicable  here,  we  find  that  this  embank- 
ment is'  not  an  al>solute  and  exclusive  appropriation  of  the  street.  It  still  re- 
mains open  upon  each  side  for  street  purposes,  as  it  always  existed.  There 
Is  no  proof  to  show  that  the  surface  of  the  embankment  is  not  passable  for 
vehicles  and  the  ordinary  uses  to  which  a  street  is  put,  or  that  the  use  by  de- 
fendant has  been  unreasonable,  or  degenerated  i  nto  a  nuisance,  or  been  ex 
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dosive,  in  any  sense,  beyond  such  as  ordinarily  attaclies  to  the  use  of  steam 
motive  power  on  the  surface  of  a  street.  On  the  contrary,  the  proof  is  that 
the  rails  are  laid  flush  with  the  pavement  of  the  street ;  that  the  surface  is 
paved,  as  an  ordinary  street ;  that  it  is  accessible  from  the  point  where  it  com- 
mences to  rise  above  grade  for  the  usual  traffic  of  a  street;  that  at  its  highest 
point  approaches  for  foot  passengers  and  teams  have  been  built.  These  facts 
all  rebut  the  contention  that  the  use  of  the  surface  of  the  street  is  absolute 
and  exclusive  by  the  road.  It  is  quite  clear  within  the  authorities  that  the 
damage  suffered  is  such  as  is  consequent  upon  the  changed  grade,  and  not 
such  as  arises  from  the  absolute  and  exclusive  use  of  the  street  by  the  rail> 
road  or  its  structure.  It  seems,  therefore,  to  fall  outside  the  Story  Case,  and 
allies  itself  to  the  principle  announced  in  the  Forbes  Case.  If  these  views 
are  correct.  It  follows  that  the  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  ordered,  costs  to  abide  event. 


Jeauhe  et  al.  o.  New  Yobk,  L.  &  W.  Bt.  C!o. 
[Superior  Court  of  Buffalo,  General  Term.    February  2, 1891.) 

teAKOB  m  ORASX  OT  BtBBST — RArLBOAD  EHBAirXMBNT — ABXTmtKS. 

.  Defendant  railroad  company,  having  obtained  leave  from  the  city  oounoil,  pumi' 
ant  to  Buffalo  City  Charter,  (Laws  N.  Y.  1870,  o.  519,)  tit.  S,  $  19,  to  lay  its  tracks  in 
W.  street,  the  fee  of  which  was  In  the  city,  built  an  embankment  SI  feet  wide  and 
6  feet  high  at  its  hlKhest  point,  and  rnnningr  down  to  the  grade  of  the  street  869 
feet  from  the  point  of  beginning,  with  a  perpendicular  retaining  wall  on  each  side. 
The  embankment  was  about  8  feet  high  in  front  of  plaintifl's  premises  and  • 
feet  from  the  curb  on  that  side  of  the  street.  A  double  track  was  laid  on  it,  leav- 
ing a  space  4  feet  wide  on  one  side  of  the  tracks  and  6  feet  wide  on  the  other.  It 
was  paved,  but  teams  oould  not  be  driven  on  it  except  along  the  tracks  laid  thereon, 
and  plaintiff  could  not  go  on  it  from  her  premises  except  by  going  east  to  C.  street, 
where  an  approach  of  gradual  elevation  had  been  made,  or  by  going  west  to  the 
point  where  the  embankment  reached  the  grade  of  W.  street.  So  proceedinss  were 
-  taken  to  change  the  grade  of  W.  street,  as  prescribed  by  title  9,  S  8,  of  the  city 
charter,  such  as  obtaining  the  consent  of  the  abutting  owners,  or  giving  them  no- 
tice, etc  Held,  that  the  embankment  was  not  a  change  in  the  grade  of  the  street^ 
but  was  such  a  permanent  and  exclusive  appropriation  of  a  portion  thereof  as  would 
authorize  plaintiff  to  maintain  an  action  for  damages.  Following  Reinino  v.  Bad- 
way  Co.,  ante,  8S8. 

Appeal  from  trial  term. 

Action  by  Bomanna  Jeanme  and  another  against  the  New  York,  Lacka- 
wanna &  Western  Railway  Company.  There  was  a  Judgment  for  plaintlfEs, 
and  defendant  appeals. 

Argued  before  Beckwith,  G.  J.,  and  Titus,  J. 

Roijers,  Locke  <£  Milbum,  for  appellant.  Laxighlin,  BtoM  dk  Haupt,  for 
respondents. 

Titus.  J.  This  action  and  two  others  (Stratser  v.  Railtoay  Co.,  not  re- 
ported, and  Reining  v.  RaUtcay  Co.,  ante,  238)  involve  the  same  question 
of  the  plaintifl's  right  to  recover,  the  facts  being  similar  in  each  case,  argued 
at  the  same  time,  and  submitted  substantially  upon  the  same  brief  by  the  de- 
fendant's counsel.  The  gist  of  the  action  is  based  upon  the  fHCt  that  the  de- 
fendant built  an  embankment  in  and  along  Water  street,  on  which  it  laid 
tracks  to  operate  Its  railroad.  The  fee  of  the  street  is  in  the  city  of  Buffalo. 
Water  street,  in  front  of  the  plaintifl's  premises,  is  48  feet  wide  between  the 
curb  lines.  The  embankment  is  24  feet  wide,  and  the  retaining  wall  9  feet 
from  the  curb  line  of  the  street.  The  embankment  commences  at  Commercial 
slip  and  runs  westerly  along  Water  street  to  Commercial  street,  where  it 
reaches  its  greatest  elevation,  being  nearly  six  feet  above  grade.  From  that 
point  it  runs  on  down  grade  westerly  past  Maiden  lane  and  past  the  plain- 
tiff's premises  to  a  point  856  feet  west  of  Commercial  slip,  where  it  touches 
the  grade  of  the  street.    Opposite  the  plaintiff's  premises  the  walls  of  the  em- 
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bankment  are  from  two  feet  six  inches  to  three  feet  in  height.  There  is  no 
approach  to  or  way  of  getting  ontotliis  elevated  surface  for  footmen  or  teams 
except  at  Commercial  slip,  wlurc  stone  steps  liave  been  erected  for  peraons 
passing  along  on  foot,  and  an  approach  of  gradual  elevation  for  teams  cross- 
ing Water  street.  There  is  no  approach  from  Maiden  lane  to  the  elevated 
road,  and,  to  get  onto  ii,  from  that  point  the  plaintiff  must  pass  westerly  along 
the  side  of  the  embankment  to  where  it  approaches  street  grade,  or  go  east- 
erly past  Maiden  lane  to  Commercial  street  and  up  the  approach  in  that  street. 
When  he  gets  onto  the  elevated  grade,  he  finds  two  railroad  tracks  in  front  of 
his  premises,  occupying,  including  tbe  space  between  the  tracks,  15  feet,  with 
a  space  of  4  feet  on  one  side  and  5  feet  On  the  other,  to  the  outer  edge  of  the 
retaining  wall.  The  surface  is  paved  with  stone.  In  front  of  the  plaintiff's 
premises  teams  cannot  pass  each  other  by  reason  of  this  structure.  Tbe 
plaintiff's  lot  is  west  of  Maiden  lane  and  on  the  north  side  of  Water  street. 

The  principal  question  presented  by  these  facts  is,  is  this  sucli  a  permanent 
and  exclusive  appropriation  of  a  portion  of  the  street  as  will  autliorize  the 
plaintiff  to  maintain  an  action  against  the  defendant  for  damages,  or  is  it  a 
simple  change  of  grade  of  the  street,  made  in  the  manner  pointed  out  by  tbe 
charter?  I  regret  that  I  cannot  concur  with  my  learned  associate  in  the  con- 
clusion reached  by  him  in  the  Reining  Case.  It  cannot  be  denied,  I  think, 
that  the  structure,  built,  as  it  is,  of  solid,  quarried  stone  retaining  walls,  flUed 
in  between  with  clay  and  gravel,  and  paved  on  the  surface,  is  a  permanent 
structure.  Whether  that  portion  of  the  street  occupied  by  the  embankment  is 
exclusively  occupied  by  the  defendant  company  within  the  meaning  of  the 
decision  in  Story  v.  Railroad  Co.,  90  N.  Y.  122,  as  explained  and  construed 
by  aubsequent  decisions  in  the  court  of  appeals,  is  not  quite  so  clear. 
From  the  arguments  used  by  the  learned  Judges  of  the  court  of  appeals  in  the 
discussion  of  this  question  it  seems  to  me  that  it  must  be  assumed  that  if  a 
wall  had  been  built  along  the  street  in  front  of  the  plaintiff's  premises,  of 
the  height  and  character  of  the  retaining  walls  now  standing  tliere,  of  siifti- 
cient  width  only  to  enable  the  defendant  to  lay  its  tracks,  such  a  structure 
would  be  such  an  exclusive  appropriation  of  the  street  to  the  purposes  of  the 
defendant  as  would  entitle  him  to  maintain  this  action,  because,  in  that  case, 
it  could  not  be  claimed  that  the  embankment  was  asimple  change  in  the  grade 
of  the  street,  but  an  absolute  and  exclusive  appropriation  of  It  so  as  to  destroy, 
in  part  at  least,  the  etmement  which  the  plaintiff,  as  abutting  owner,  has  in 
tbe  street.  How  wide,  then,  and  how  much  sunaoe  must  the  embankment 
cover  that  it  shall  not  be  deemed  a  structure  devoted  exclusively  to  the  uses 
of  a  railroad?  Clearly  it  must  depend  somewhat  upon  the  facts  proven  in  a 
(itven  case.  Judge  Tbact,  at  page  170,  in  the  atoiT/  Case,  says:  "  VVhe.tlier  a 
particular  structure  authorized  by  the  legislature  is  consistent  or  inconsistent 
vnth  the  use  of  the  street  for  street  purposes  must  be  largely  a  question  of 
fact,  depending  upon  the  nature  and  chara<  ter  of  the  structure  authorized." 
The  verdict  in  this  case  must  be  considered  as  a  finding  in  the  affirmative  on 
this  proposition,  although  the  precise  question  was  not  submitted  to  the  jury. 
In  this  connection  the  learned  judge  continues:  "The  extent  to  which  tbe 
plaintiff's  property  is  appropriated  is  not  material.  It  cannot,  nor  can  any 
portion  of  it,  be  appropriated  to  the  public  use  without  compensation." 
Again,  at  page  171:  "The  fee  remained  in  the  owner  making  the  dedication, 
he  having  sold  lots  abutting  upon  the  street.  The  purchaser  *  *  *  ob- 
tained a  perpetual  right  of  way  over  the  space  called  a  "street"  to  the  fall  ex- 
tent of  its  dimensions.  Whether  the  bed  of  the  street  was  excepted  from  tbe 
grant  of  the  city,  and  the  title  thereof  never  vested  in  the  grantees,  or  whether 
the  bed  of  the  street  was  included  in  the  grant,  and  passed  to  such  grantees, 
is  of  little  importance,  as  in  either  event  the  plaintiff  has  a  private  easement 
of  a  right  of  way  in  the  street,  coupled  with  an  express  covenant  that  the  en- 
tire space  marked  on  the  map  as  •  Front  Street '  shall  forever  Iw  kept  as  s  pub- 
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lie  street,  '* — and  follows  with  the  conclusion  that  the  defendant's  road  en> 
croaches  upon  the  pliiintiffs  easement,  and  appropriates  bis  property  to  its 
nses,  which  it  cannot  do  without  mnking  compenSHtion.  The  fact  that  the 
embankiuent  is  not  of  the  dimensions  which  I  liave  supposed,  does  not,  it 
seemR  to  me,  make  any  difference.  The  plaintiff  cannot  get  onto  tlie elevated 
portion  of  the  street  from  Water  street  in  front  of  his  premises,  but,  as  ap- 
pears, must  go  around  by  Commercial  street,  thus  being  deprived  of  access 
to  that  portion  of  the  street  from  bis  premises,  and  la  therefore  deprived 
of  tl)at  rigiit  of  access  to  the  street  which,  as  an  iibiitting  owner,  he  is  en- 
titled to.  3  Kent.  Comm.  432;  Elliott,  Koads  &  S.  557.  As  to  the  elevated 
portion  of  the  street,  he  occupies  the  same  position  as  the  public,  and  can 
get  onto  it  In  no  different  way;  so  that  he  is  deprived  of  that  peculiar  ease- 
ment in  the  street,  namely,  access  from  bis  property,  which  Is  recognized  as 
appnrtenant  and  incident  to  his  ownership  of  the  premises.  The  elevated 
road  is  24  feet  wide  in  front  of  the  plainlifl's  premises,  on  which  are  two 
tracks  running  parallel  with  each  other,  leaving  no  sufiScient  space  for  the 
public  to  drive  over  and  along  the  street,  unless  it  be  upon  the  track  of  the 
railroad.  While  it  is  possible  to  drive  along  on  this  surface  with  teams,  as  it 
might  be  on  any  railroad  track,  can  it  be  said  that  that  portion  of  the  street 
is  not  devoted  exclusively  to  the  use  of  the  defendant  for  railroad  purposes? 
If  a  person  should  drive  upon  the  elevated  portion  of  the  street,  be  could  not 
get  off  at  Maiden  lane,  and  it  would,  it  seems  to  me,  not  only  be  careless,  but 
extremely  dangerous,  to  attempt  it.  There  is  no  place  to  turnout,  no  street 
to  turn  onto,  to  avoid  an  approaching  train,  and  the  alternative  of  being  run 
over  by  the  engine  or  precipitated  down  onto  the  street  below  is  presented. 
Practically  It  amounts  to  an  exclusion  by  the  defendant  of  the  public  from 
the  use  of  that  portion  of  the  street  by  reason  of  the  danger  attending  It. 
What  is  impracticable  and  dangerous  to  do  sliould  not  be  done,  and  if  a  party 
1b  deprived  of  the  use  of  a  street  without  great  hazard  to  himself.  It  seems  to 
me  it  amounts  to  a  deprivation  of  his  right  to  use  it.  In  the  Story  Case  it 
was  possible  to  use  the  street.  Light  and  air  were  not  entirely  shut  off,  but 
a  portion  of  the  street  above  the  surface  was  appropriated  to  the  exclusive  use 
of  the  elevated  railroad,  which  shut  off  some  of  the  light  and  air,  and  the  iron 
poets  standing  in  the  street  prevented  facility  of  access  to  the  premises  of  the 
plaintiff.  In  this  view  it  can  make  no  difference  whether  the  defendant  com- 
pany was  required  to  pass  over  Commercial  slip  at  a  certain  elevation  above 
the  water  in  the  canal  or  not.  That  fact  cannot  prejudice  the  plaintiff  or  af- 
fect his  right  so  as  to  deprive  him  of  access  to  the  street. 

It  is  claimed  that  the  Forbes  Case,  24  N.  E.  Bep.  919,  121  N.  Y.  505,  has  in 
some  manner  explained  and  limited  the  effect  of  the  8tory  Case,  and  that  the 
law  as  there  laid  down  is  inconsistent  with  the  plaintiff's  right  to  recover  in 
this  action.  I  confess  I  do  not  so  understand  it.  In  that  case  tracks  were 
laid  upon  the  surface  of  the  street,  presenting  no  permanent  obstruction  to 
travel  by  the  public,  and  nothing  except  the  occasional  passage  of  trains  to 
interfere  with  the  unobstructed  access  to  the  plaintiff's  premises.  In  speak- 
ing of  the  Story  Case  Judge  Peckham  says:  "The  case  embodied  the  applica- 
tion of  what  was  regarded  as  well-established  principles  of  law  to  a  new 
combination  of  facts,  such  facts  amounting,  as  was  determined,  to  an  abso- 
lute and  permanent  obstruction  In  a  portion  of  the  public  street,  and  in  a  total 
and  exclusive  use  of  auch  portion  by  the  defendant,  *  •  *  which 
amounted  to  a  taking  of  some  portion  of  the  plaintiff's  easement  in  the  street 
for  the  purpose  of  furnishing  light,  air,  and  access  to  his  adjoining  lot.  •  •  • 
The  structure  permanently,  and  at  every  moment  of  the  day,  took  away  from 
the  plaintiff  some  portion  of  the  light  and  air  which  otherwise  would  have 
reached  him.  and  interfered  with  and  tuok  away  from  him  his  facility  of  ao- 
cess  to  his  lot."  The  learned  judge  lays  stress  upon  the  fact  that  in  the 
Forbes  Case  the  surface  of  the  street  was  not  interfered  with,  but  was  sub- 
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jected  to  an  additional  burden  not  inconsistent  witli  its  ase  as  a  street,  for 
which  an  abutting  owner  can  have  no  right  of  action. 

In  the  case  before  us  there  can  be  no  question  bat  that  the  embankment 
takes  away  from  the  plaintiff  bis  right  of  facility  of  access  to  bis  lot,  and  seri- 
ously interferes  with  the  convenient  use  of  It.  I  cannot  see  that  the  Forbes 
Cane  in  any  way  limits  the  Story  Case;  uor  does  it  appear  tliat  the  learned 
court  intended  to  change  the  rule  aa  applicable  to  cases  where  the  facts  war- 
ranted the  conclusion  that  there  is  an  atoolute  appropriation  of  the  street  to  the 
exclusion  of  the  public,  as  I  believe  we  are  warranted  in  assuming  in  the  case 
before  us.  In  the  Lahr  Case,  104  N.  T.  268, 10  N.  E.  Rep.  528.  the  principle 
of  the  Story  Cane  is  emphatically  affirmed.  Chief  Judge  Buoer,  in  the 
opinion  of  the  court,  says:  "The  doctrine  of  the  Story  Case,  therefore,  al- 
though pronounced  by  a  divided  court,  must  be  considered  stare  decisis  upon 
all  questions  involved  therein,  as  establisbini;  the  law  as  well  for  this  court 
as  for  the  people  of  the  state  whenever  similar  questions  may  be  litigated. 
Wherever,  therefore,  the  principles  of  that  case  logically  lead  us,  we  feel 
constrained  to  go  and  give  full  effect  to  the  rule  therein  stated, — that  abutters 
upon  public  streets  in  cities  are  entitled  to  such  damages  as  they  may  have 
sustained  by  reason  of  the  diversion  of  the  street  from  the  use  for  which  it 
was  originally  taken,  and  its  illegal  appropriation  to  other  and  inconsistent 
uses."  This  rule  is  practically  concurred  in  by  all  of  the  judges  of  the  court. 
Judges  Earl  and  Finoh  adding  a  memorandum  that  "it  gives  abutting 
owners  only  damages  for  the  construction  of  a  railway  in  front  of  their  prem- 
ises, resulting  from  the  taking  or  destruction  of  their  street  easements  of 
light,  air,  and  access."  It  is  claimed  that  the  Ottenot  Case,  reported  in  fall 
in  23  N.  E.  Rep.  169,  is  decisive  of  the  character  of  the  structure  erected  in 
Water  street,  and  is  controlling  here.  In  that  case  the  plaintiff's  lot  was 
situated  in  Commercial  street  40  feet  south  of  the  exterior  line  of  Water 
street.  The  embankment  complained  of  was  erected  by  the  defendant  under 
the  authority  of  the  city  as  an  approach  to  the  crossing  on  Water  street,  and, 
as  I  understand  from  what  was  said  by  the  learned  judge  who  wrote  the 
opinion  in  that  case,  it  had  reference  to  the  construction  of  the  approach,  and 
not  to  the  structure  in  Water  street,  as  the  character  of  that  structure  was 
not  necessarily  in  question,  or  the  right  of  the  defendant  to  construct  it.  The 
street  was  not  subjected  to  any  new  use.  No  railroad  tracks  were  laid  on  the 
embankment,  and  it  continued  to  be  devoted  simply  to  street  purposes;  the 
learned  judge  saying:  "The  railroad  was  built  by  lawful  authority  through 
Water  street,  and  of  its  existence  there,  and  of  any  damages  caused  thereby, 
the  plaintiff  had  no  right  to  complain,  as  he  was  not  an  abutting  owner  on 
that  street,  and  had  no  property  rights  therein.  I  do  not  think  this  case  is 
decisive  of  the  question  involved  here,  for  the  reason  that  there  was  no  rail- 
road in  Commercial  street,  and  no  question  of  appropriation  of  the  street  for 
railroad  purposes.  While  the  opinion  was  written  by  one  of  our  most  learned 
and  distinguished  judges,  it  is  not  concurred  in  by  a  majority  of  the  court, 
and  the  judgment  was  reversed  upon  other  grounds  not  involving  the  ques- 
tions here  discussed.  The  case  of  Conklin  v.  Railway  Co.,  102  N.  Y.  107, 
6  N.  £.  Rep.  663,  was  followed,  in  which  the  facts  were  similar  to  the  facts  in 
the  Uttenot  Case.  It  seems  to  me,  therefore,  that  the  structure  in  Water 
street  must  be  held  a  permanent  structure,  and,  to  the  extent  that  it  occupies 
the  street,  an  absolute  appropriation  to  the  exclusive  use  of  the  defendant's 
railroad.  Whether  the  elevation  in  Water  street  is  a  legal  structure,  assum- 
ing that  it  is  simply  a  change  of  grade,  has  not  heretofore  been  considered  by 
this  court.  While  the  question  is  not  now  raised  by  the  plaintiff's  counsel 
in  this  case,  it  is  claimed  by  the  learned  counsel  in  the  Reining  Case  that  the 
proceedings  pointed  out  by  the  charter  to  be  pursued  in  opening  and  chang- 
ing the  grade  of  streets  has  not  been  followed,  and  consequently  it  is  claim«l 
that  the  change  of  grade  was  wholly  unauthorized  by  law.    Inasmuch  aa 
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these  cases  were,  by  consent  of  the  variouB  counsel  engaged  in  them,  argued 
before  all  of  the  judges,  with  the  understanding  that  the  facta  in  each  case 
were  the  same  In  all,  I  deem  it  not  inappropriate  to  consider  that  question  as 
bearing  upon  this  case;  the  more  so,  as  my  learned  associate  has  discussed 
the  question  in  his  opinion  in  the  Reining  Case,  and  as  the  evidence  upon  this 
question  is  precisely  the  same  in  both  cases.  To  call  this  structure  in  Water 
street  a  change  of  grade  is  a  misnomer.  It  is  an  embankment  built  by  the  de- 
fendant for  railroad  purposes,  and  not  for  street  purposes,  and  is  for  the  benefit 
and  profit  of  the  defendant,  and  not  for  the  accommodation  or  convenience 
of  the  public.  The  grant  of  the  city  of  Buffalo  to  it  was  a  free  gift  of  inesti- 
mable value  to  the  stocivliolders  and  owners  of  tiiat  corporation,  and  in  ita  re- 
lation to  the  rights  of  individual  property  owners  tlie  company  must  rely 
upon  the  letter  of  the  law,  and  not  upon  a  loose  or  favorable  construction  by 
tlie  court,  to  enable  it  to  escape  the  payment  of  reasonable  damages  to  indi- 
vidual property  owners  necessarily  resulting  from  the  building  of  its  railroad 
in  the  street.  The  learned  counsel  for  the  defendant  so  persistently  charao 
terizes  the  structure  as  a  change  of  grade  of  the  street  that  without  consid- 
erable examination  we  are  led  into  the  use  of  the  phrase  without  quite  com- 
prehending what  is  required  by  the  charter  to  effect  a  change  of  grade,  and 
what  was  done  by  the  city  which  has  effected  a  change,  or  whether  it  has  been 
done,  or  attempted  to  be  done,  by  the  city  authorities  at  all.  Section  28  of 
the  gi'neral  railroad  act  (chapter  140,  Laws  1850)  authorizes  a  railroad  to 
construct  its  road  along  the  streets  of  the  city,  with  the  consent  of  the  munic- 
ipality; and  by  section  19,  tit.  3,  of  the  city  charter,  (chapter  519,  Laws  1870,) 
"the  common  council,  by  a  vote  of  two-thirds  of  all  its  members  elected,  may 
permit  the  track  of  a  railroad  to  be  laid  in,  along,  or  across  any  street  or  pub- 
lic ground."  It  appears  that  In  1882  the  common  council,  with  the  approval 
of  the  mayor,  granted  permission  to  the  defendant  corporation  to  lay  its 
tracks  along  Water  street  pursuant  to  the  authority  given  by  the  charter,  and 
so  far  as  the  consent  of  the  city  could  give  authority  the  company  liad  the 
right  to  lay  its  tracks  in  Water  street.  These  proceedings  ol  the  common 
council  simply  give  the  consent  of  the  city  of  Buffalo,  as  authorized  by  the 
general  railroad  law,  in  pursuance  of  the  authority  conferred  upon  the  com- 
mon council  by  section  19  of  the  charter  above  referred  to.  No  steps  are  nee- 
essary  in  granting  such  authority  but  an  application  by  the  company  and  a 
resolution  by  the  common  council  authorizing  it.  The  steps  pointed  out  by 
the  charter  to  change  the  grade  of  a  street  were  not  taken.  There  is  nothing 
to  indicate  that  anything  more  was  intended  than  to  pass  a  resolution  giving 
the  permission  authorized  by  the  charter.  If  this  is  true,  then  the  defend- 
ant's construction  that  a  change  of  grade  has  been  effected  cannot  be  upheld, 
unless  the  requirements  of  the  charier  to  effect  a  change  of  grade  are  mean- 
ingless words.  I  cannot  assent  to  the  proposition.  From  an  examination  of 
the  provisions  of  the  charter  it  seems  that  certain  steps  are  required  to  be 
taken,  and  a  degree  of  formality  is  pointed  out  which  was  deemed  essential 
by  the  legislature  to  be  observed,  before  the  established  grade  of  a  street  could 
be  changed.  The  reasons  for  such  a  formal  proceeding  are  so  numerous 
and  obvious  that  they  readily  suggest  themselves. 

The  property  owner  is  in  some  manner  to  be  apprised  of  what  is  intended 
to  be  done  by  tlie  common  council  that  he  may  be  heard,  not  only  on  the  ques- 
tion of  taxation,  but  that  his  interests  in  the  street  may  be  consulted  and  pro- 
tected through  his  representatives  in  the  council,  and  that,  if  bis  property  has 
been  damaged,  he  may  have  to  resort  to  the  methods  provided  by  the  char- 
ter to  indemnify  himself  for  the  damage  he  has  sustained.  Section  2  of  title 
9  provides  that  the  grade  of  the  street  shall  be  established  and  described, 
and  a  description  of  such  grade,  and  all  alterations  thereof,  shall  be  recorded 
by  the  city  clerk.  Section  7  authorizes  the  common  council  to  change  the 
grade  of  streets,  and  when  the  expense  exceeds  $500,  it  is  provided  by  sectioa 
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8  that  the  work  shall  not  be  done  but  by  a  vote  of  three-fourths  of  all  tba 
inemb.-rs  elected  to  the  common  council,  after  notice  of  intention  to  order  the 
work  has  been  published,  tlireu  times  a  week,  for  two  weeks,  or  unless  the 
improvement  has  been  applied  for  by  u  majority  of  the  owners  of  land  front- 
ing on  the  street  representing  two-fifths  of  the  feet  front  of  land  on  the  street 
in  which  the  improvement  is  to  be  made.  Section  17  provides  that  when  the 
city  shall  alter  the  recorded  grade  of  any  street  the  owner  of  lands  fronting^ 
on  the  street,  whose  property  has  been  damaged,  may  within  one  year  pre- 
sent his  claim  to  the  common  council,  and  the  snm  allowed  shall  be  assessed 
upon  the  property  benefited.  It  will  be  observed  that  this  section  is  found  in 
the  title  of  the  charter  making  provision  for  the  care  and  change  of  grade  of 
the  streets,  and  has  uo  necessary  connection  with  that  provision  of  the  char- 
ter which  authorizes  the  common  council  to  grant  permission  to  railroads  to 
lay  their  tracks  in  the  street.  It  would  be  quite  dilflcult,  it  seems  to  me,  to 
oomply  with  the  charter,  and  assess  a  tax  upon  the  property  benefited,  by  con- 
structing this  embankment  in  Water  street,  unless  it  was  upon  the  property 
of  the  defendant,  because  it  is  not  observable  bow  any  of  the  property  along 
Water  street  is  benefited  by  this  structure.  It  is  not  claimed  that  any  of  these 
provisions  were  observed  in  the  proceedings  which  resulted  in  granting  the 
right  of  way  to  the  defendant,  but  by  some  unexplained  short  cut  the  council 
has  changed  the  grade  of  the  street,  entirely  ignoring  the  mode  of  procedure 
provided  by  the  charter  without  intending  to  do  so.  It  occurs  to  me  that  the 
common  council  ol)tained  no  jurisdiction  of  the  matter  to  enable  it  to  change 
tlte  grade  of  the  street,  and  could  not  have  levied  a  valid  assessment  upon 
property  to  pay  the  expense  Incurred,  and  hence  could  not  legally  pay  the 
plaintiff  or  a'ly  other  person  whose  property  was  damaged  by  the  so-called 
change  of  grade.  This,  it  seems  to  me,  is  a  proper  test:  Could  the  common 
council  levy  a  valid  assessment  upon  property  for  damage  accruing  to  abut- 
ting owners  for  the  structure  in  Water  street  without  in  any  way  conform- 
ing to  the  provisions  of  the  charter  authorizing  a  change  of  grade  to  be  made? 
I  »m  aware  that  it  is  said  in  the  Ottenot  Case  that  the  plaintiff  should  have 
pursued  bis  remedy  under  the  provisions  of  section  17  of  the  charter.  The 
fact  was  undoubtedly  overlooked  that  that  section  bad  reference  to  the  change 
of  grade  in  the  manner  pointed  out  by  the  charter,  and  not  to  damages  result- 
ing from  building  an  embankment  under  the  authority  of  the  common  coun- 
cil, given  pursuant  to  section  19  of  title  8.  The  fact  that  the  property  own- 
ers are  not  called  upon  to  pay  for  the  embankment  cannot  atTect  the  question, 
for  they  have  other  right-^  besides  the  one  of  paying  taxes,  which  are  to  be 
considered  in  this  connection,  and  not  the  least  of  these  is  the  right  to  dam- 
ages, if  they  have  been  injured  by  the  unlawful  act  of  the  defendants.  The 
plaintiff  has  had  no  opportunity  to  present  his  claim  to  the  city,  as  be  has  re- 
ceived no  notice  that  the  grade  was  to  be  changed  unless  he  must  take  notice 
from  the  fact  that  work  was  in  progress.  The  charter  does  not  make  the 
minutes  of  the  common  council  notice  to  the  public  for  any  purpose,  when  such 
notice  is  required  to  be  given,  and  the  statute  of  one  year  limitation  might  run 
before  he  could  receive  notice  that  proceedings  for  a  change  in  the  grade  of 
the  street  had  been  instituted.  The  provisions  of  the  charter,  so  far  as  they 
have  been  passed  upon,  have  been  uniformly  strictly  construed  by  the  courts, 
and  no  act  of  the  common  council  not  expressly  authorized  by  it  has  been  up- 
held. The  city  possesses  only  such  power  as  the  legislature  has  conferred 
upon  it,  and  it  can  only  exercise  such  power  in  the  mode  pointed  out  by  the 
statute  giving  it.  It  therefore  seems  to  me  that  there  has  been  no  change  of 
grade  in  Water  street  within  the  meaning  of  the  charter,  but  simply  a  permit 
to  the  defendant  to  lay  its  tracks  in  that  street,  and  no  opportunity  has  been 
presented  to  the  plaintiff  to  present  a  claim  for  damages  to  the  city,  and  no  au- 
thority is  given  the  city  to  pay  damages  for  proceedings  instituted  under  that 
provision  of  the  charter.    If  the  defendant  is  otherwise  liable  for  damages,  it 
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cannot  shield  itself  by  the  fiction  of  a  change  of  grade  in  the  street  under  au- 
thority from  the  common  cooncll,  as  no  such  authority  has  been  given  by  it. 
I  have  considered  none  of  the  other  objections  in  the  case  relating  to  the  ad- 
mission of  evidence,  because  in  the  interest  of  these  litigants  and  the  public 
the  question  of  the  right  to  maintain  these  actions  should  be  first  determined 
and  aet  at  rest.    The  judgment  should  therefore  be  affirmed,  with  costa. 


In  re  Kiedaisch's  Will. 
(SutTO0at«'«  Court,  New  York  County.    Deoember  91, 1890.) 

L  Wiu*— Capaoitt  to  Maeb— Lnoio  Imtbbval. 

On  an  application  for  the  probate  of  a  will  it  appeared  that  in  NoTember,  1886, 
testator  was  confined  in  an  insane  asylum,  being  afflicted  with  a  brain  disease 
known  as  "general  paresis. "  In  October,  1887,  he  was  taken  out  of  the  asylum,  and 
in  March,  ltj88,  he  intermarried  with  proponent.  It  wan  not  objected  at  the  time 
that  he  was  incompetent  to  make  a  marriage  contract.  The  will  was  ezeouted  a 
few  months  after  testator's  marriage.  About  a  year  after  its  execution  testator 
was  again  confined  in  the  asylum,  where  he  remained  until  his  death,  which  oo- 
ourred  10  months  later.  A  number  of  witnesses,  some  of  them  medical  experts, 
testified  that  testator  was  not  competent  to  make  a  will.  A  somewhat  larger  num- 
ber testified  that  in  their  opinion  testator  was  competent.  One  witness  had  taken 
a  conveyance  of  land  from  testator  at  the  time  when,  according  to  his  testimony, 
he  considered  testator  incompetent.  From  the  time  that  testator  was  released  front 
the  asylum  until  be  was  again  confined  he  managed  his  business.  Held,  tliat  tes- 
tator was  competent  when  the  will  was  ezecutedl 

t.  Bake — Evubncb. 

On  the  issue  of  the  competency  of  a  testator,  the  testimony  of  witnesses  who 
have  seen  him  in  his  daily  life,  and  had  business  and  social  transactiona  with  liim, 
is  entitled  to  greater  weight  than  the  testimony  of  medical  experts. 

L  Bajie — Natobai,  Djsposmoif. 

Testator  gave  bis  widow  a  life-estate  in  all  his  property,  and,  after  ber  death, 
legacies  of  $6,000  each  to  her  two  sons  by  a  former  marriage;  the  residue  ($10,OOOV 
to  Dis  children ;  but,  if  he  left  no  children,  then  to  liie  brothers  and  sisters.  Held, 
that  such  will  was  just  and  naturaL 

Application  for  the  probate  of  the  will  of  Andreas  Kiedaisch,  deceased.  On 
the  iraue  of  the  mental  capacity  of  the  testator  it  appeared  that  in  November, 
1886,  the  testator  had  been  contined  on  the  commitment  of  two  physicians  in 
the  Bloomingdale  Insane  Asylum,  as  being  afflicted  with  u  disease  of  the  brain 
known  as  "general  paresis,"  anrl  that  he  was  retained  tliere  up  to  the  month 
of  October,  1887,  when  he  was  taken  out  by  his  relatives;  that  the  testator, 
subsequent  to  his  removal  therefrom,  and  in  the  montli  of  March.  1888,  in- 
termarried with  the  proponent,  a  widow,  having  two  minor  sons,  with  whom 
he  had  been  acquainted  nearly  all  of  his  life-time,  and  that  a  number  of  bis 
relatives,  family  friends,  and  neighbors  were  present  at  the  marriage  cere- 
mony, and  enjoyed  the  festivities  of  the  wedding,  including  some  of  the  wit- 
nesses in  tills  matter,  who  testified  on  behalf  of  the  contestants;  and  it  ap- 
peared from  the  testimony  of  a  large  number  of  lay  witnesses  and  of  several 
medical  experts  who  testified  on  behalf  of  the  contestants,  all  of  whom  im- 
pugned the  man's  capacity,  that  he  was,  in  their  view,  incapable  of  executing 
a  will  valid  in  its  character,  or  of  executing  a  valid  contract  of  any  kind,  or 
entering  into  any  business  transaction,  or  performing  any  business  act,  from 
about  the  time  he  was  sent  to  Bloomingdale  until  the  time  he  was  released; 
and  from  the  testimony  of  some  of  the  witnesses  on  behalf  of  the  contestants 
it  also  appeared  that,  to  their  view,  the  man  was  incapable  and  insane  down 
to  the  very  time  of  his  marriage;  and  that  in  the  month  of  June,  1889,  almost 
a  year  after  the  execution  of  the  said  will,  the  said  testator  was  again  confined 
in  an  asylum  for  the  Insane  at  Amity vllle,  L.  I.,  on  the  certificate  of  two  phy- 
sicians, at  which  asylum  be  remained,  with  the  exception  of  two  or  three 
months,  until  bis  death,  which  occurred  in  said  asylum  in  April,  1890;  while 
on  the  other  band  a  large  number  of  lay  witnesses  who  were  present  at  tb» 
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wedding,  and  who  bad  an  opportunity  to  observe  his  conduct  at  that  time  and 
for  several  months  previously  thereto,  and  who  also  observed  his  conduct  and 
acts  for  more  than  a  year  thereafter,  and  others  who  had  transactions  with 
him  of  a  social  character,  as  also  in  businpss,  including  also  tlie  pastor  who 
bad  performed  the  marriage  ceremonies,  teatifled  to  bis  soundness  of  mind 
at  about  the  time  of  the  execution  of  the  will,  and  for  almost  a  year  there- 
after. And  it  also  appeared  that  he  collected  the  rents  of  his  real  estate,  and 
generally  managed  the  same.  Testator,  by  the  will  in  question,  gave  his 
widow  an  estate  for  life  in  all  of  his  property,  and,  upon  her  death,  two  leg- 
acies in  the  sum  of  $5,000  to  each  of  ber  two  sons,  and  the  residuum,  amount- 
ing to  about  the  sum  of  010,000,  to  any  child  that  might  be  born  of  his 
marriage;  and,  in  the  event  of  the  failure  of  issue,  the  said  residuary  estate 
to  vest  in  his  brothers  and  sisters  in  equal  shares. 

George  Haas  and  E.  I.  Spink,  for  proponent.  Sttdolph  F.  Rabe,  Edtoard 
Brovme,  and  David  Welch,  for  contestants. 

Bansom,  S.,  {orally.)  I  have  given  very  careful  and  painstaking  attention 
to  every  word  of  the  testimony  in  this  proceeding,  and  I  have  listened  with  a 
great  deal  of  interest  to  the  ctirefal  statements,  by  both  counsel,  of  the  law, 
and  in  the  main  I  agree  with  them.  The  duty  of  the  surrogate  is  made  very 
clear  by  our  statute.  This  proceeding  presents  but  a  single  question  of  fact 
to  be  determined.  It  is  conceded  that  the  paper  propounded  as  the  last  will 
of  this  decedent,  Andreas  Kiedaisch,  was  executed  by  him  on  the  13th  day  of 
July,  1888.  It  is  also  conceded  that  he  died  in  Amity  ville,  a  home  for  insane 
people,  commonly  called  an  "as.vlum,"  on  the  14th  day  of  July,  189U.  What 
its  precise  name  is  I  do  not  know,  and  it  is  of  no  consequence.  There  is  no 
evidence  of  what  disease  or  malady  he  died.  I  recall  no  evidence  on  the  sub- 
ject at  all.  It  has,  perhaps,  been  left  for  me  to  infer,  from  the  fact  that  he 
was  sent  there  under  the  commitment  and  died  there,  that  he  died  an  insane 
man.  It  is  not  necessary  for  me  to  express  any  opinion  upon  that  subject  at 
all,  and  I  do  not.  I  think  it  is  entirely  immaterial.  The  contest  has  been 
very  carefully,  very  candidly,  and  very  ably  presented;  and  I  have  no  doubt 
at  all  about  the  absolute  good  fiiith  of  the  contest,  and  it  should  have  been  in- 
stituted by  the  persons  interested  in  this  estate.  The  facts  in  regard  to  this 
man's  condition  about  the  time  that  he  made  this  will,  which  have  been  dis- 
closed by  the  testimony,  amply  justify  a  very  careful  inquiry  into  liis  mental 
capacity  on  the  date  of  this  instrument.  The  witnesses  on  both  sides  have 
been,  in  my  view,  excepiionally  honest,  candid  people.  I  do  not  recall  tlie 
testimony  of  a  single  witness  that  should  be  discredited  in  tuto.  I  believe 
that  the  witnesses  intended  to  speak  the  truth;  and  such  mistakes  as  they  may 
have  made,  and  no  doubt  did  make,  on  both  sides  in  regard  to  the  matters 
they  testified  to  were  natural,  and  in  no  way  make  against  their  candor  or  the 
credence  to  be  given  to  their  testimony.  The  Code,  which  is  our  statute  on 
tiiis  subject,  provides,  at  section  2622,  that  It  shall  be  the  duty  of  the  surro- 
gate before  he  admits  a  will  to  probate  to  inquire  particularly  into  all  the 
facts  and  circumstances,  and  he  must  be  satisUed  of  the  genuineness  of  the 
will  and  the  validity  of  its  execution;  and  the  following  section  (2623)  pro- 
vides that,  if  it  appears  to  the  surrogate  that  the  will  was  duly  executed,  and 
that  the  testator  at  the  time  he  executed  it  was  in  iili  respects  competent  to 
make  a  will,  and  not  under  any  restraint,  it  must  be  admitted  to  probate.  In 
this  proceeding  the  issue  is  presented  by  the  second  objection  filed  to  this  pa- 
per, in  these  words:  "That  neither  at  the  time  said  will  purports  to  have 
been  executed,  nor  at  any  time  when  it  was  executed,  if  ever  executed,  was  he 
of  sound  mind,  memory,  and  understanding."  All  other  objections  which 
appear  in  the  answer  filed  have  not  been  regarded  by  the  counsel  for  the  con- 
testant, and  are  not  regarded  by  me,  as  the  sulijectof  comment  or  disposition; 
and  the  only  question,  as  I  say,  is  included  in  that  objection.    I  am  not  re- 
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quired  by  the  law  to  state  my  reasons  for  the  decision  which  I  feel  it  my  duty 
to  make  in  this  case,  nor,  indeed,  am  I  required  by  law  in  any  probate  case, 
except  under  certain  conditions,  which  do  not  obtain  here,  to  state  my  reasons ; 
)>at  it  is  my  conception  of  duty,  sitting  as  judge  and  as  a  jury,  upon  a  ques- 
tion of  this  sort,  to  state  briefly,  in  all  cases,  the  reasons  for  my  conclusion, 
sometimes  at  tlie  risk,  perhaps,  of  reaching  a  right  conclusion,  though  giving 
the  wrong  reason,  but  that  risk  I  am  always  willing  to  take,  because  to  change 
places  witli  those  who  are  interested — aside,  I  mean,  from  counsel — tocliange 
pla(  ea  witi)  those  who  are  interested  In  the  estate,  either  for  the  will  or  agiiinst 
it,  in  their  place  I  should  be  better  satisQed  to  see  the  mind  of  the  judge,  if  I 
could,  as  he  disposes  of  a  question  of  such  interest  to  me.  This  case  has  taken 
a  great  many  days  to  try.  It  has  been  very  carefully  and  very  ably  presented 
on  both  sides.  The  question  is  one  of  importance  in  a  pecuniary  sense  to  the 
beneficiary  named  in  the  will,  and  to  the  kin  of  the  decedent.  I  have  had 
occasion  to  examine  all  the  questions  which  are  presented  in  this  case  hereto- 
fore very  carefully.  Several  cases  have  been  decided  by  me  which  have  not 
been  referred  to  by  counsel,  and  in  which  I  had  at  the  time  studied  the  ques- 
tions with  great  care,  and  came  to  my  conclusions,  and  cited  authorities  which 
seem  tc  have  sustained  the  views  expressed;  and  those  cases  are  the  law  of 
this  court,  because  tliey  have  never  been  reversed,  and  of  course  they  stand 
as  tbe  law  here,  unless  for  some  reason  I  myself  see  that  I  have  been  mis- 
taken. I  said  (and  I  again  say  in  this  case)  in  February,  1889,  in  Lissauer 
WiU  Cage,  5  N.  Y.  Sopp.  260,  (whicli  will  was  rejected  upon  the  ground  of 
incapacity,)  that  the  rule  of  decision  in  this  state  la  that,  if  there  be  a  reasona- 
ble doubt  whether  one  or  more  of  the  directions  of  tbe  statute  have  not  been 
complie<l  with,  then  probate  must  be  refused,  even  if  it  appear  probable 
that  the  paper  expresses  the  testator's  intention.  That  remark  was  more 
properly  applied  to  the  ceremonies  of  tbe  execution  of  the  paper;  and  in  this 
case  there  is  no  dispute  nbout  the  due  execution  of  this  paper, — the  formali- 
ties required  by  the  statute.  The  will  was  signed  by  this  man,  and  signed  at 
the  end  of  the  paper.  It  was  signed  in  the  presence  of  two  subscribing  wit- 
nesses. In  other  words,  all  the  formalities  of  the  statute  were  complied 
with.  One  of  the  subscribing  witnesses  is  dead,  and  it  is  certain  if  he  was 
here  he  would  speak  more  closely  of  the  condition  of  the  man  at  that  time 
than  perhaps  any  other  witness  who  has  testified,  or  any  other  person  living. 
The  other  witness  was  a  stranger  to  the  decedent,  and  be  testifled  cautiously, 
and  testified  necessarily,  because  he  was  a  stranger  to  the  testator,  to  the  bare 
facts  which  the  statute  requires;  and  his  testimony  is  equivalent  to  a  negative 
affirmation  of  capacity  on  the  part  of  this  testator.  He  saw  nothing  that  sat- 
isfied him  or  caused  him  to  suspect  that  the  man  was  incapacitated  to  execute 
tbe  paper;  and  he  at  least  saw  that  he  appeared  to  be  in  robust  health,  and 
stated  that  the  decedent  thanked  him  for  bis  coming  in  to  sign  the  paper  as  a 
witness,  and  departed.  He  saw  nothing  in  Ids  eyes  that  indicated  that  the 
man  was  incapable. 

Ordinarily  the  burden  of  proof,  which  is  upon  the  proponent  always,  to  sat- 
isfy the  court  that  the  paper  propounded  was  executed  by  a  person  capable  at 
tbe  time  of  making  a  will,  is  successfully  carried  by  the  testimony  of  the  sub- 
scribing witnesses.  They  are  the  persons  who  have  the  best  opportunity  of 
Judging  of  tbe  condition  of  the  testator's  mind  and  of  his  surroundings;  and 
the  law  has  wisely  (we  all  think)  given  these  witnesses  the  right  to  testify  to 
their  opinion  of  the  testator's  mental  capacity  at  that  time.  No  other  lay 
witness  has  that  right  for  obvious  reasons.  The  law  is,  as  I  view  it,  and  ap- 
plicable to  this  case,  well  stated  in  the  case  of  Weir  r.  Fitzgerald,  2  Bradf . 
Sor.  42,  where  the  court  say:  "Something  more  is  necessary  to  establish  the 
validity  of  the  will,  in  caiics  where  from  the  infirmities  of  the  testator,  Iiis 
impaired  capacity,  or  tbe  circumstances  attending  the  transaction,  the  usual 
inferences  cannot  be  drawn  from  the  mere  formal  execution.  Additional  ev- 
v.lSN.Y.s.no.l — 17 
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idencels  therefore  required  that  the  testator's  mind  accompanied  ttte  will; 
that  he  knew  what  he  was  executing,  and  was  cognizant  of  the  provisions  of 
the  will."  That  proposition,  1  siipjiose,  will  not  be  disputed  by  anybody; 
and  it  applies  forcibly  to  the  case  we  are  now  considering.  The  situation  of 
this  man  shortly  before  the  execution  of  this  paper  and  shortly  after  July  13, 
1888,  when  it  was  executed,  as  I  have  already  said,  JustiQed  a  carefal,  and, 
indeed,  demanded  a  very  careful,  examination  into  his  history  and  his  walk 
in  lite,  private  and  public,  as  far  as  it  is  possible  to  get  it,  during  that  i^riod 
of  time;  and,  considering  the  fact  of  the  death  of  one  of  the  subscribing  wit- 
nesses and  of  the  strangeness  of  the  other,  together  with  the  condition  of  the 
testator,  as  I  have  described  it  in  my  judgment.  It  casts  upon  the  proponent  in 
this  case,  from  the  beginning  to  the  end,  the  burden  of  satisfying  the  surro- 
gate beyond  a  reasonable  doubt  that  the  man  was  capable  of  executing  a  will 
at  the  time  he  executed  this  paper;  that  he  could  comprehend  the  nature  of 
his  property,  what  it  was,  how  situated;  and  also  appreciate  and  perceive  the 
relations  of  those  who  were  entitled  to  his  bounty  and  to  benefactions  from 
him.  The  surrogate  must  be  satisfied  of  all  these  facts,  and  in  this  c:tse  it 
was  the  duty  of  the  proponent  to  satisfy  him.  The  question  is  whether  or 
not  the  evidence  should,  as  matter  of  law,  dispose  of  that  question  in  favor  of 
sustaining  tliis  paper  or  of  rejecting  it.  Counsel  for  the  proponent  has  stated 
very  correctly  that  it  Is  not  the  quantity  (if  I  may  use  that  expression)  of  ca- 
pacity that  we  may  inquire  about.  It  is  not  necessary  that  the  man  should 
have  the  capacity  to  transact  all  kinds  of  business  tobe  esteemed  capable  of 
executing  a  valid  will;  and  I  shall  detain  you  for  a  minute  by  calling  your 
attention  to  some  authorities  which  were  used  by  me  in  Will  of  Sush,  5 
N.  Y.  Supp.  23,  which  was  decided  in  January,  1889.  Lord  Kenton  said, 
in  a  case  which  was  reported  in  8  Curt.  Ecc.  App.  2,  {Greenwood  v.  SHreen- 
toood:)  "Mind  and  memory  competent  to  dispose  of  his  property,  when  it 
is  a  little  explained,  may  perhaps  stand  thus:  Having  that  degree  of  recollec- 
tion about  bim  that  would  enable  him  to  look  about  the  property  he  had 
to  dispose  of,  and  the  persons  to  whom  he  wishes  to  dispose  of  it,  if 
he  had  the  power  of  summoning  np  his  mind  so  as  to  know  what  his 
property  was,  and  who  those  persons  were  that  then  were  the  objects  of  his 
bounty,  then  he  was  competent  to  make  a  will."  I  think  our  statute  says 
that  every  male  person  of  the  age  of  18  years  or  upwards,  and  every  female 
of  the  age  of  15  years  or  upwards,  of  sound  mind  and  memory,  and  no 
others,  may  give  or  bequeath  his  or  her  personal  estate  by  will  in  writing. 
Well,  the  question  is,  what  does  our  statute  mean  by  a  man  of  sound  mind 
and  memory?  It  has  been  decided,  and  it  is  the  law,  I  think,  that  sach  a 
man  is  aptly  described  as  compos  mentis,  and  that  a  man  without  sound  mind 
and  memory  would  be  aptly  described  as  non  compos  mentis;  and  since  the 
law  existed,  it  has  been  held  that  a  non  compos  mentis  was  an  imbecile,  a  lu- 
natic, or  an  idiot,  and  not  a  person  of  merely  impaired  mental  faculties.  A 
man  whose  mental  faculties  are  weakened  or  impaired,  even  to  a  considerable 
degree,  is  not  non  compos  mentis  within  the  legal  definition  of  that  term, 
applied  to  the  act  we  are  now  considering,  viz.,  the  making  of  a  will.  That 
is  the  law  as  laid  down  in  the  leading  case  of  hdafield  v.  Parish,  25  K.  Y. 
9,  and  in  the  old  case  of  Jackson  v.  King,  4  Cow.  207,  where  it  was  held 
that  the  law  recognizes  no  incompetency  but  that  of  idiots,  lunatics,  and  per- 
sons non  compos  mentis;  giving  the  description  there  cited  from  Coke-Little- 
ton of  "incompetency,"  (and  which  is  applicable  to  the  case  that  we  are  now 
considering,)  as  not  a  partial,  but  an  entire,  loss  of  understanding.  I  could 
continue,  of  course,  to  multiply  precedent  decisions  to  sustain  this  proposition 
that  was  stated  In  argument  by  Mr.  Spink,  and  not  denied,  of  course,  by 
Judge  13 rowne, — that  we  must  find  in  this  case  that  this  man  was  without 
capacity,  that  he  was  non  compos  mentis,  and  that  he  had  no  understanding; 
and  of  this  you  must  satisfy  the  surrogate  beyond  a  reasonable  doubt;  otb- 
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erwise  this  paper  propounded  moat  be  admitted  to  probate.    And.sa  we  come 
down  to  the  teetimoDy. 

I  have  already  said  that  I  have  entire  con6dence  in  the  good  faith,  and  han> 
esiy  of  all  of  these  witnesses.  Never,  in  my  experience,  have  I.  known  25 
or  30  wikneaees  to  testify  against  each  other  where,  to  my  mind,  although  the 
conflict  WHS  rather  sharp  in  some  respects,  I  felt  that  they  were  all  endeavor- 
ing  to  tell  the  truth.  The  will  itself  is  an  item  of  evidence.  It. has  been  re- 
ferred to  brietly  by  twunsel.  It  is  always  to  be  considered,  and  it  is  always 
an  important  item  of  evidence.  Considering  the  man's  surroundings  and  his 
lelations  to  t\M  world,  and  his  relations  to  his  family  and  kindred,  is  tlie  paper 
propottnded  in  a  given  case  a  natural  will?  Does  it  seem  to  be  consistent 
with  what  would  be  the  natural  feeling  and  Bentim«ita  of  a  testator?  Well, 
In  this  case.  I  think  this  is  a  very  natural  will,  and  a  very  just  will.  The 
Diaii  had  an  undoubted  right,  so  far.  as  the  moral  ground  of  the  question  is 
concerned,  to  contract  a  marriage.,  He  had  the  legal  right  to  contract  that 
marriage  if  he  werea  sane  man.  That  he  was  regarded  by  his  family,  friends, 
and  his  ue^^hbors,  who  have  been  called  here  as  witnesses,  as  a  proper  sub- 
ject of  matrimony,  must  be  admitted  by  all;  for  all  these  people — his  relatives, 
and  those  who  have  testified  against  his  capacity  at.  that  time — were  present 
at  the  wedding,  and  enjoyed  the  festivities,  and  congratulated  him  upon 
the  act.  That  is,  I  think,  a  justifiable  comment  upon  their  testimony  in  this 
case  against  his  capacity,  not  to  impeach  them  or  to  discredit  them,  but  to  ex- 
plain what  has  been  called  in  the  case  the  reason  for  a  little  exaggeration  or 
romancing,  a  florid  sort  of  statement  that  came  from  the  witnesses  on  thii 
trial,  which  is  not  consistent  with  their  conduct  at  the  time  of  this  wedding. 
And  another  item  of  evidence  which  was  not  commented  upon  by  either  side 
is,  I  think,  significant  of  the  state  of  mind  of  the  persons  who  were  most  in- 
timately associated  with  this  man  at  the  time  of  his  marriage,  or  about  the 
time  that  we  are  considering,  namely,  the  sale  by  him  to  liis  brother-in-law 
of  his  property.  Surely  neither  Mr.  Voliu  nor  Mrs.  Yolm  had  any  idea  that 
the  man  was  insane,  and  incapable  of  making  a  valid  transfer  of  this  property 
at  that  time;  and  that  was  the  time  when  they  were  best  able  to  judge  of  his 
condition.  If  they  had,  they  certainly  would  not  have  dealt  with  him,  be- 
cause I  do  not  believe,  from  the  testimony,  that  either  Mr.  Yolm  or  Mrs.  Yolm 
are  capable  of  overreaching  or  defrauding  anybody,  or  attempting  to  do  it; 
and,  if  the  man  was  insnne  at  tliat  time,  and  incapable  of  making  a  will,  then 
the  sale  by  him  to  Mr.  Yolm,  his  brother-in-law,  was  a  fraud  in  law  on  the 
part  of  the  latter.  The  number  of  witnesses  on  each  side  of  this  controversy 
whoobeerved  this  man  during  the  period  covered  by  the  inquiry  seems  to 
have  been  about  tlie  same.  The  interest  of  the  witnesses  in  the  result  of  the 
controversy  may  be  about  the  same.  I  do  not  believe  that  a  single  witness 
has  had  any  interest  in  this  controversy,  except  to  see  it  properly  and  right- 
eously decided.  A  number  of  the  witnesses  were  called  by  the  contestants, 
and  (without  going  over  their  testimony  one  by  one,  which  would  be  an  un- 
wise  and  unnecessary  tiling  for  me  to  do,)  they  called  many  Jay  witnesses,  and 
some  expert  witnesses,  whose  testimony,  taking  it  as  an  entirety,  impugns 
this  man's  capacity,  and  represents  him  as  incapable  of  executing  a  will  valid 
1b  its  character,  or  of  executing  a  valid  contract  of  any  kind,  or  entering  into 
any  business  transaction,  or  performing  any  business  act,  from  about  the 
time  he  was  sent  to  Bloomingdale  until  the  time  be  was  released.  The  dates 
I  do  not  mention,  because  I  do  not  recall  them.  Some  of  the  testimony  from 
contestants  establishes  the  fact  that,  to  their  view,  the  man  was  incapable 
and  insane  down  to  the  very  time  of  his  marriage, — the  very  day;  but  the 
wedding,  and  the  evidence  upon  that  point,  is  largdy  against  their  belief;  and 
that  is  all  their  testimony  amouuts  to,  as  what  they  believe  on  that  subject. 
There  is  no  doubt  in  my  mind  at  all  from  this  testimony,  too,  that  the  man  was 
oompos  mentis  at  the  time  he  was  married;  and  that  be  not  only  was  compo$ 
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mentis  at  the  time,  but  that  all  of  hia  friends,  and  the  witnesses,  the  relatives, 
including  these  people,  these  contestants,  believed  him  to  be  oompos  mentit 
at  that  time. 

Ckxmsel  for  the  contestants  have  referred  to  the  valne  of  expert  testimony. 
I  think  I  ought,  in  justice  to  him,  to  state  that  the  law,  as  I  remember  it  as 
it  has  been  laid  down  in  our  state,  and  I  have  cited  it,  Is  not  as  he  supposes. 
I  know  that  our  court  of  appeals,  in  a  case  which  I  supposed  I  had  under  my 
eye,  condemns  the  testimony  of  medical  witnesses  where  it  is  produced  against 
the  testimony  of  witnesses — lay  witnesses — who  have  actual  view  of  the  per- 
son whose  capacity  or  sanity  is  the  subject  of  controversy.  The  court  said 
in  that  case:  "The  medical  discussions  of  men  learned  and  eminent  in  that 
profession  are  no  doubt  interesting  as  matters  of  general  information,  and 
often  as  the  argument  of  eminent  medical  counsel,  and  are  illustrations  of 
the  zeal  and  positiveness  with  which  doctors  disagree  upon  subjects  upon 
which  human  knowledge  is  imperfect,  and  which  will  continue  to  be  shrouded 
in  mystery  until  we  see  face  to  face,  and  know  even  as  we  are  known. "  That 
is  the  language  of  the  opinion;  and  I  think  Judge  Browne  will  agree  with  me 
that  the  testimony  of  experts,  although  admissible  always,  and  a  great  aid  to 
a  court  and  jury  in  discovering  where  the  truth  lies,  in  a  question  of  this 
kind,  cannot  ever  be  held  to  be  conclusive  and  controlling  against  the  testi- 
mony of  those  persons  of  intelligence  who  saw  the  man  daily  and  who  had 
transactions  with  him  of  a  social  character  and  in  business.  Dr.  Brill,  whose 
testimony  was  very  strongly  relied  upon  in  argument,  examined  this  man  in 
^November,  1886.  and  knew  nothing  alx)ut  him  two  years  thereafter,  when  he 
made  this  will.  His  testimony  may  be  absolutely  true,  and,  for  the  purposes 
of  this  case,  it  is  safe  and  proper  to  admit,  if  you  please,  that  it  is  true.  The 
evidence  in  this  case  satisfies  me,  and  I  think  it  must  satisfy  everybody,  that 
this  man  might  have  and  did  liave  a  lucid  interval  at  that  time;  and  that  a 
will  may  be  made  in  a  lucid  interval,  of  course,  is  established  over  and  over 
again.  It  is  not  necessary  to  quote  any  authority  for  that.  The  fact  that 
this  man  had  been  committed  to  a  lunatic  asylum  may  be  presumptive  evi- 
dence of  his  insanity,  althoagb  that  it  is  controverted  by  Mr.  Spink,  (and  I 
am  inclined  to  think  that  he  is  right  about  it,)  but  for  the  sake  of  the  case 
we  will  admit  that.  I  have  a  case  here  in  5  N.  Y.  Supp.  849,  {In  re  PeruUe- 
ton,)  where  the  will  of  a  person  (who,  at  the  time  the  will  was  made,  was 
under  the  care  and  custody  of  a  commission  in  lunacy)  was  admitted  to  pro- 
bate. That,  however,  proves  nothing.  That  case  is  no  authority  to  us,  ex- 
cept that  the  existence  of  the  commission  in  lunacy  was  not  regarded  as  con- 
clusive at  all  upon  the  question  of  capacity.  As  to  that,  the  court  inquired 
independently,  and  came  to  the  conclusion  that  the  lunacy  commission  was 
wrong,  and  that  the  woman  was  sane,  or  that  she  had  a  lucid  interval.  Tlie 
number  of  witnesses  called  by  tlie  contestants  to  sustain  their  case,  by  count 
— if  we  were  to  count  them,  and  to  thus  talk  about  the  weight  of  evidence — 
falls  some  five  or  six  short  of  tlie  number  called  by  the  proponent  upon  the 
very  same  question.  There  was  one  witness  in  this  case  whose  testimony 
was,  to  my  mind,  a  gem.  Every  word  that  fell  from  that  woman's  lips  I 
believe  was  golden  truth;  and,  if  her  testimony  is  true  of  the  details  of  the 
conversation  tliat  she  had  with  this  man, — if  what  .she  said  was  true,  as  I  be- 
lieve it  to  liave  been  beyond  the  possibility  of  a  doubt, — then  this  man,  Kie- 
daisch,  the  testator,  was  competent  to  execute  a  will;  and  quite  aside  from 
the  testimony  of  anybody  else,  taking  that  witness'  testimony — the  young 
woman,  Mrs.  Buiser — taking  tier  testimony  as  truf,  (and  1,  as  I  have  said, 
believe  it  to  l)e,)  there  could  be  no  question  in  the  mind  of  anybody  but  that 
this  man  was  capable  of  making  a  will  at  the  time  he  made  this  one;  and  I 
have  come  to  the  conclusion,  as  you  see.  that  on  ail  the  evidence  I  am  satis- 
fled  beyond  any  doubt  that  this  decedent  had  capacity  to  make  this  will,  and 
that  it  is  entitled  to  probate.     And  1  think  that  the  testimony  should  satisfy 
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the  friends  and  relatives  of  this  man,  who  have  so  fairly  and  properly  sought 
this  contest  and  this  inquiry.  Let  a  decree  be  presented  admitting  the  paper 
to  probate. 

In  re  Van  Beuben's  Estatb. 
{Surrogate's  Court,  New  York  County.    February,  189L) 

L  Wills— CoNSTBUCTioir — Codiciia — Retoo*.tios. 

Testator,  in  the  fourth  paragn^ph  of  his  will,  directed  the  interest  on  a  oertaia 
bond  and  morti^age  to  be  paid  to  one  of  his  brothers.  By  the  fifth  parasrraph,  all 
the  residue  of  his  estate  was  given  to  trustees  who  were  directed  to  sell  the  real 
estate,  and  the  proceeds  were  to  be  held  in  trust  for  the  payment  of  an  annuity  to 
another  brother  and  certain  legacies ;  and  on  the  death  of  the  annuitant  the  balance 
of  the  estate  was  to  go  to  a  nephew.  The  sixth  paragraph  directed  that  all  legacy 
and  BDOceaBlon  taxes  and  expenses  should  be  paid  out  of  the  proceeds  of  the  sue  of 
the  real  estate,  so  that  each  annuitant  should  receive  the  whole  income  of  the  sum 
held  in  trust  for  him.  By  a  codicil,  the  fifth  paragraph  was  revoked  to  the  extent 
that,  after  the  annuities  and  legacies  therein  provldea  for  were  paid,  the  residue  of 
the  estate  should  be  divided  between  two  of  testator's  nephews.  Held,  that  this 
did  not  revoke  the  sixth  paragraph,  and  that  taxes  and  expenses  are  still  to  be  paid 
out  of  the  proceeds  of  the  real  estate. 

t  BufE — ^IssANB  Lboatebs — Sfccial  Quabdian. 

One  whose  law  firm  are  attorneys  for  the  residuary  legatee  under  such  will  is  not 
a  proper  person  to  be  appointed  special  guardian  of  one  of  testator's  brothers,  who 
la  a  person  of  unsound  mind,  in  a  proceeding  to  obtain  a  construction  of  the  wUL 

Accouating  by  the  executors  of  the  will  of  Gerard  us  A.  C.  Van  Beuren. 
John  Ii,  HUl,  for  executor.    STuinnon  A  Ballard,  for  Oliver  Van  Beuren. 
M.  J.  JfuI^tiMn.  for  apecial  guardian. 

Bansom,  S.  Upon  the  accounting  of  the  executors,  construction  of  the  will 
Is  asked  by  one  of  them,  and  by  the  special  guardian  appointed  to  represent 
&imuel  I>.  Van  Beuren,  a  person  of  unsound  mind,  and  one  of  the  annuitants 
under  the  will.  By  the  fourth  paragraph  of  the  will  two  bonds  and  mort- 
gages, aggregating  88,000.  are  bequeathed  to  the  executors  in  .trust,  "to  set 
apart  and  hold  the  same,  to  receive  the  interest  thereon,  and  pay  the  same 
over  as  it  accrnes  to  my  brother  Samuel  D.  Van  Beuren,  of  Ulster  couuty. 
New  York,  for  and  during  his  natural  life."  By  the  fiftb  paragraph  of  the 
will  the  trustees  are  given  all  the  rest,  residue,  and  remainder  of  the  estate 
of  every  description, — the  real  estate  to  be  sold  either  at  public  or  private 
sale,  as  they  may  deem  best;  and,  after  paying  the  debts,  funeral  expenses  and 
small  gifts,  the  trustees  are  directed  to  hold  the  same  in  trust,  "to  set  apart, 
iovest,  and  hold  the  proceeds  thereof,  to  receive  the  interest  thereon  as  it  ac- 
crues, and  pay  over  to  my  brother  Simeon  B.  Van  Beuren,  of  Mew  York  city, 
during  bis  natural  life,  the  sum  of  86U0  a  year  out  of  the  interest  so  received." 
Upon  the  death  of  Simeon,  a  bequest  to  the  testator's  nephew  John  of  32,000 
is  made  upon  the  happening  of  a  certain  contingency.  Three  otiier  legacies 
are  directed  to  be  paid  from  this  residuum,  and  the  balance  to  go  to  Theodore, 
a  nephew  of  the  testator,  and  his  heirs,  "to  his  and  their  own  use  and  benefit 
forever."  By  the  sixth  paragraph  of  the  will  it  is  directed  that  "all  legacy 
and  succession  taxes  and  expenses,  which  may  be  payable  in  respect  of  the 
bequests  and  devises  in  this  will  contained,  1  direct  to  be  paid  out  of  the  in- 
terest from  the  proceeds  uf  the  real  estate,  so  that  each  annuitant  receive  the 
whole  of  the  income  derived  from  the  principal  sum  held  in  trust  tor  his  or 
her  benefit ;  and,  should  any  of  the  legacies  herein  lapse,  the  same  shall  be 
distributed  among  my  surviving  nephews  and  nieces,  (excepting  Theodore,) 
share  and  share  alike.  Tliuse  leaving  lawful  issue  them  surviving,  such  issue 
sliall  receive  the  share  the  parent  would  have  taken  if  living."  In  the  fourth 
paragraph  of  tlie  codicil  it  is  ordered  and  directed  that  paragraph  fifth  of  the 
will  be  amended  so  as  to  read  as  follows:  "Fifth.  I  give,  devise,  and  be- 
queath to  my  trustees  all  the  rest,  residue,  and  remainder  of  my  estate. 
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'and  'person^,  of  erery  deseription -and  wheresoever  situated,  of  wbieh  I  may 
dto'telaed.Hnd  possessed;  the  real  estate  to  be  sold  'as  soon  as  may  be  in  their 
discretion,  either  at  private  or  public  sale,  as  they  may  deem  best'fortbe  hi- 
terest  of  my  estate,  in  trust."  The  xmragraph  then  directs  that,  after  the 
debts  and  funeral  expenses  are  paid,  the  interest  or  income  on  a  certain  bond 
and  mortgage  for  912,t)00  Is  to  be  paid  to  ti '  nephew  of  decedent  during  bis 
natural  life, aaid upcnt  Ms  death  the  trustees  <are  directed  to«ssign  the  said 
bond  and  mortgage,  or  the  proceeds  Ibeieof,  half  to  bis  nepbew  J*tm.aad  his 
Ji«tFB,>a«d  half  to  his  nephew  OUyer  and  his  beirs.  The  paragraph  further 
direcftS'tiiHttlie  tmstees  set  apart  and  invest  out  of  said  residuary  estate,  or 
.tbe: proceeds. thereof,  tbeisum  of  012,000, And  pay  tlieJaoame  iihereof  to  testa- 
tor'«  brother  SioMoadnrtag  Ills  nxtnrai  tife,  and  that  upon  bis  death  the  said 
«nBi  be  dirided  egoally-between  testator's  two  nephews,  Jofan  and  Oliver,  and 
.their  heirs.  ZTiie  pacagcapb  Uien  directs  that  from,  the  residuary  .estate,  or 
:tlte  proceeds  tiMi)eef,-.-oeitaifi  iqgaoies  be  paid,  land  then  pzovktos  that  ''the/ 
[tlra  trustees]  <divMe  ttie  Tematnderof  aiysaid  residuaTy  estate  eqaatly,  and 
payone-lialf  tbeteof  to  my  nepbew  John  and  bis  heirs,  and  the  .other  one- 
half  thereof  to  my  nepbew  Oliver  and  his  iieirs ;.  and  I  here  revoke  all  of  saUl 
paragraph  5tb  in  my  said  wUlxunitted  foou  this  pamgrapbxif  tbi8,-(i]|^ 
«»dicU." 

It  isciatnradtty  Executor  liOckwood  and  the  special  guardian  representing 
the  brother  of  unsonnd  mind  that,  by  the  sixth  clause  of  the  will,  the  testa- 
tor iatended  that  ibeuuDsnltaiitsipsovMed  fin* in  J^  will  ■hooitdiDeaBiv&tbe 
fall  ameuotsnfi  tdiBir  lannmtles  frse.iMid  clear  of  rany  obarge  or  exponae  of  ad- 
ministration whatever.  On  the  other  .liand,  it  is  contended  in  iMbidf  af  .aae 
of  the  residuary  legatees  that  the  intention  to  this  effect  which  certainly  ex- 
isted at  the  titue  erf  the  execntion  of  the  will  whs  nultfBed' and  destroyed  by 
'  the  terms  of  tbecodicil  sttKxve  set  forth.  The  provision  of  the  sitth  paragraph 
of  tbe  will  was  not  revoked  expressly  and  In  words  by  the  codicil.  The  ques- 
tion here  seems  to  me  to  be  of  easy  soUition.  As  was  said  by  Dknio,  J.,  In 
Pierreponty.BdvmrdSt'Zb'S.  Y.  131:  "The  authorities  upon  tbe  question  are 
very  n  umerous  •♦  *  *  that  nt>  positive  rule  of  ready  sppllcation  to  every  case 
can  be  laid  down,  but  tfaat  each  case  will  depend  upon  a  consideration  of  lUl  the 
material  provisions  of  tbe  will  to  foe  construed,  and  of  the  extrinsic  circum- 
stances respecting  the  testator's  family  and  estate,  which  may  be  fairly  brought 
to  bear  upon  the  question  of  intent.  The  leading  principle  of  the  cases  is  that 
when  the  testator  beqireaths  a  anm  of  money,  or,  which  is  tbe  same  thing,  a  life 
aminity,  in  such  a  manner  as  to  show  a  separate  and  independent  intention  that 
tbe  money  shall  be  paid  to  the  legatee  at  all  events,  that  intention  will  not  foe 
permitted  to  be  overruled  merely  by  a  direction  in  the  will  that  the  money  is 
to  be  raised  in  a  particular  way,  or  out  of  a  particular  fund. "  While  there 
were  two  justices  dissenting  to  this  opinion,  there  was  no  dissent  to  the  prop- 
osition above  set  forth.  There  iDeing  no  express  revocation  of  tbe  sixth  para- 
graph of  tbe  will,  we  mtist  be  gnided  by  the  terms  and  expressions  of  the  en- 
tire paper,  aided,  if  possible,  by  material  extrinsic  facts  and  circumstances,  if 
there  be  any.  Concerning  tbe  annuity  to  Samuel  D.  Yan  Benren,  there  is 
much  to  be  said  which  would  indicate  an  ever-present  intention  in  the  testa- 
tor to  provide  for  him  to  the  full  extent  of  the  will.  As  suggested  by  the 
special  j^nardian,  the  testator  was  iinmarried,  and  worth  upwards  of  $200,000. 
He  made  his'  two  nephews  bis  residuary  legat«es.  Desiring  to  provide  for  his 
brother  Samuel,  he  ^ve  htm  an  annuity  on  98,000.  It  must  be  held,  in  view 
of  the  sixth  pasagraph  of  the  will,  that  the  testator  realized  there  might  be 
charges  and  expenses  connected  with  the  administration  of  this  trust,  and  in- 
tended to  relieve  this  legacy  therefrom.  To  my  mind  the  codicil  evidences  no 
change  in  ttie  intention  of  the  testator  that  tbe  annuities  should  be  paid  with- 
out deduction;  in  other  words,  they  are  demonstrative  legacies.  Tbe  fifth 
and'  sixth  paragraphs  of  tbe  will  indicate  that,  after  provision  is  made  for  the 
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pajrment.ot  the  fall.amannfeottfae  annuUdee,  the  rflaidaaty  aatata  U  io-be  bald 
in  trust  nntil  the  happening  of  a  certain  event,  viz.,  the  demise  of  the  teat*- 
tor's  brother  Simeon,  and  then,  after  the  paymenl'Of  certain  legacies,  to  go-to 
testator's  nephew.  The  codioil  changes  the  WIU  only  so  far  as  the  residuazy 
estate  is  affected;  for,  after  setting  apart  certain  tiust  funds  and  pairing  oer« 
tain  legacies,  the  trustees  avedtreiied  to  divide  Um  lemainder  of  the  nudnary 
catate  equally  'between  testatnr's  two  nephews.  By  the  wJU,  the  testator 
created  a  trost  of  bis  jnsidnary  estate,  to  ooatinae  daring  .the  life  of  bis 
brother  Simeon,  to  secure  him  an  annuityatSfiOO;  and  by  the  codioil  a  cer- 
tain sum  was  set  apart  that  would  piuduoe  the  annuity,  and  the  residuary  es- 
tate dirsoted  to  distributed.  When  this  proceeding  was  submitted  on  the  call 
of  the  calendar,!  was  informed  t^'ceuastil  that  the  special  ^guardian  proposed 
by  them  would  toe  •  proper  person  toTsprssent  the  party  of  unsound  mind. 
tE«  was  appointed,  «Minibmittad  his  npottfinding  the -account. correct.  Aa 
examination  of  the  p^ers  disclosed  the  faiit<that  the  special  i^aanlian's  law 
Arm  ware  the  attorneys  for  the  residuary  legatee,  and  that  the  interest  .of  this 
ward  was  in  sfaarpconfllct  wtbh.the  Interest -of  his  client.  The  order  appoint* 
ing  him  was  dastsBtiy  Taeatedf.and  a  .gentleman  iQtpointsd  who  had  no  In- 
tenat  admeMlotthatot  bisitaTd.  His  report  isprecisely  contrarj  to  that  <tf 
'his  prsdeceasoE,  and,  as  will  toe«een,  I  folly  agree  with  him.  The  office  of 
«pei^  guardian  Is  one  of  great  impmisiieet  and  the  lawyer  i^pointed  should 
have  no  possitde  intevest  ^advene  to  that  of  bis  ward.  He  must  act  inde- 
pendently of  all  persons  -haying  or  olaimiag  any.inteiest  lin  the  estate.  Ha 
should  be  taarless  in  investigation  and  aggressive  lin  policy.  He  is  the  right 
arm  of  the  court,  in  its  acalons  eareof  the  infant  orother  incompetent  per- 
sons. He  should  stand  iree  from  the  suspicion  even  of  holding  any  relation 
to  any  other  parl^  whose  intereets  are  not  identical  with  those  of  his  ward. 
I  have  no  reason  to  suppose  that  the  special  guardian,  whose  appointment  in 
this  matter  was  oontrary  to ;the  above  doctrine,  tiad  any  ulterior  motive,  and 
.no  doubt  his  report  was  tlieiresult  of  candid  consideration  of  the  rights  of  bis 
ward;  but  his  obligatiooB  to  his  client,  the  residuary  legatee,  were  such  that 
his  appointment  as  special  guardian  of  this  lunatic  was  improper,  as  his  in- 
terests under  the  will  were  wd  verse  to  those  of  the  residuary  legatee. 


In  r»  Tipple's  Bstatb. 
.(Surrogate's  Court,  OtMego  Countu.   Fehmary  17, 1891.) 

DMoam  Aim  DuraiBimoN— Aixovasc»i  to  Widow— CoitPtrrATioK. 

Laws  N.  T.  1889,  o.  400, 1 1,  provides  that  where  an  Intestate  leaves  a  widow  and 
descendants  the  -widow  sball  have  a  life-interest  in  $1,000  worth  of  real  estate  in 
addition  to  her  dower.  Beotion  2  provides  that  there  shall  be  set  apart  to  her  tUO 
worth  of  peraoaalty,  and  that,  if  her  intereat  in  the  real  estate,  "in  addition  to  her 
dower  tight,  and  together  with  said  tlBO, "  shall  he  of  less  value  than  91,000,  tiiere 
shidl  be  set  apart  to  her  personalty  which,  together,  with  said  real  estate,  shall 
amonntto  $1,000.  Meld,  that  the  widow  is  entitled  to  so  much  personalty  as,  to- 
gether with  tlM  $180  and  the  interest  in  the  real  estate  given  by  the  first  seotion, 
will  amonnt  to  $1,000;  and  in  determining  its  amount  her  dower  interest  la  not  to 
be  considered. 

Petition  by  the  widow  of  Peter  J.  Tipple  to  have  personal  property  set 
apart  to  her  from  her  late  husband's  estate,  as  provided  by  Laws  N.  Y.  1889. 
e.406. 

Oraham  tt  Saldtetn,  for  executor.  John  B.  Eotmet,  for  Ann  M.  Tipple, 
widow. 

Tenhant,  S.  The  deceased  died  on  the  6th  day  of  February,  1890,  leav- 
ing a  widow  and  several  children.  At  the  time  of  his  death,  he  was  the 
owner  of  about  one-half  of  an  acre  of  land,  upon  which  was  a  dwelling-house 
of  the  value  of  fSUO,  and  pessoual  property  exceeding  in  value.  11*000.    A|>- 
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praisers  were  appointed,  and  they  returned  an  inventory  of  personal  property, 
which  was  filed  on  the  17lh  day  of  May.  1890.  The  appraisers  inventoried 
and  set  apart  as  exempt  to  the  widow  certain  specific  articles,  as  required  by 
chapter  470  of  the  Laws  of  1874,  but  they  did  not  inventory  and  set  apart  to 
the  widow  any  personal  property,  as  required  by  chapter  406  of  the  Laws  of 
1889,  excepting  certain  articles  of  personal  property  of  the  value  of  $8.85. 
The  widow  now  aalss  the  court  to  direct  the  appraisers  to  set  apart  to  her  the 
property  which  she  is  entitled  to  under  the  statute  last  above  mentioned.  The 
question  thus  presented  for  determinationinvolves  in  a  measure  a  construction 
of  such  statute.  So  far  as  my  examination  has  extended,  there  are  only  two 
decisions  by  which  an  attempt  has  been  made  to  give  a  construction  to  said 
statute.  In  the  case  of  In  re  Daggett's  Estate,  9  N.  Y.  Supp.  652,  the 
learned  surrogate  of  Cattaraugus  county  decided  that  the  value  of  the  addi- 
tional amount  of  personal  property  to  be  set  apart  to  the  widow  under  said 
statute  was  the  difference  between  $1,000  and  the  sum  of  the  values  of  pres- 
ent life-interest  in  $1,000  worth  of  real  property  and  her  dower,  together 
with  the  $150  in  personal  property.  Later,  in  the  case  of  In  re  Steward's 
Estate,  ION.  Y.  Supp.  24,  the  surrogate  of  Chautauqua  county  held  that  such 
additional  amount  of  exemption  was  the  difference  l)etween  the  sum  of  $1,000 
and  tile  present  value  of  the  life-interest  in  the  $1,000  worth  of  real  estate 
given  her  by  the  first  section  of  said  statute,  and  that  the  words  "in  addition 
to  her  dower  right,  and  together  with  said  $150,"  used  in  section  2,  should 
be  construed  to  mean  "exclusive  of  her  dower  right  and  said  $150."  In 
searching  for  the  true  meaning  of  this  clumsily  prepared  statute  I  am  still 
more  embarrassed  by  these  two  decisions  In  conflict  with  each  other.  It  is 
reasonably  clear  that  by  section  1  of  this  statute,  where  the  deceased  leaves  a 
widow  and  a  descendant  or  descendants,  the  widow  is  entitled,  over  and 
above  her  dower  interest,  to  the  use  during  her  life,  of  an  additional  portion 
of  the  real  estate  of  her  deceased  husband,  not  exceeding  in  value  $1,000; 
and  where  the  deceased  leaves  a  widow  and  no  descendant  or  descendants, 
the  widow  is  entitled  to  the  absolute  ownership  in  fee  of  such  additional  por- 
tion of  real  estate.  Before  the  enactment  of  this  statute  ttie  widow  had  a 
dower  interest  in  the  lands  of  her  deceased  husband,  to-wit,  the  use  of  one- 
third  thereof  during  her  life.  This  dower  interest  is  not  taken  away  from 
her,  and  is  in  no  manner  affected  by  this  statute.  Section  1  undertakes  to 
give  the  widow,  where  there  is  a  descendant  or  descendants  of  the  deceased, 
a  new  and  additional  interest  in  the  real  estate  of  her  deceased  husband,  so 
that  she  becomes  entitled  to  two  interests  in  such  real  estate:  (1)  Her  dower, 
being  the  use  during  life  of  one-third  thereof;  and,  (2)  the  use,  during  life, 
of  $1,000  worth  of  such  real  estate.  It  was  the  duty,  I  thinlc,  of  the  apprais- 
ers to  have  set  off  to  the  widow  "necessary  household  furniture,  provisions, 
or  other  personiil  property,"  in  their  discretion,  to  the  value  of  not  exceeding 
$150.  Such  was  their  duty,  before  this  statute  was  passed,  under  chapter 
157  of  the  Laws  of  1842,  and  it  is  no  less  their  duty  to  have  done  so  under 
section  2  of  chapter  406  of  the  Laws  of  1889.  This  is  so  because  in  this  re- 
spect the  language  employed  in  the  two  statutes  is  substantially  the  same. 
The  appraisers  have  only  set  apart  to  the  widow  property  of  the  value  of 
$8.85,  or  $141.15  less  than  they  should  have  done.  After  the  appraisers  shall 
have  discharged  their  duty  in  this  regard  by  setting  apart  to  the  widow  in 
necessary  household  furniture,  provisions,  or  other  personal  property  to  the 
value  of  $150,  the  question  then  arises,  what  further  or  additional  personal 
property  should  be  set  apart  to  the  widow  under  section  2?  I  regret  that  I 
cannot  concur  in  the  conclusion  reached  in  the  Daggett  Case,  9  N.  Y.  Supp. 
652,  in  the  respect  that  the  present  value  of  the  dower  interest  of  the  widow 
should  be  added  to  her  additional  interest  given  by  the  first  section,  nor  in 
the  holding  in  the  Steward  Case,  10  N.  Y.  Supp.  24,  that  the  $150  exemption 
should  be  excluded  with  the  value  of  the  dower  interest  in  determining  the 
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amoant  of  personal  property  that  should  be  set  apart  under  section  2.  The 
langiuige  used  in  section  2,  as  to  which  this  controversy  arises,  is  as  follows: 
"And  in  case  the  interest  of  a  widow  in  the  real  estate  of  a  deceased  husband, 
in  addition  to  her  dower  right,  and  together  with  said  one  hundred  and  fifty 
dollars,  shHll  be  of  less  value  than  one  thousand  dollars,  then  said  appraisers 
shall  set  apart,  for  the  use  of  the  widow,  or  for  the  use  of  sucli  widow  or 
child  and  children,  in  the  manner  hereinbefore  prescribed,  personal  property, 
which,  together  with  said  real  estate,  shall  amount  to  one  thousand  dolhirs  in 
value."  This  statute,  like  all  others,  should  be  read  and  interpreted  accord- 
ing to  the  natural  and  most  obvious  import  of  the  language  employed,  witli- 
out  resorting  to  subtle  and  forced  construction  for  the  purpose  of  either  limit- 
ing or  extending  its  operation.  People  v.  Wemple,  5  N.  Y.  Supp.  495; 
Waller  v.  Harris,  20.  Wend.  561;  Ogden  v.  Saunders,  12  Wheat.  332;  Tn 
re  O'lTeU,  91  N.  Y.  516,  520.  So  read  and  interpreted,  manifestly  it 
was  the  legislative  Intent  that,  if  the  new  and  additional  interest  given 
to  the  widow  in  the  real  estate  of  her  deceased  husband  by  section  1,  and 
the  6150  exemption,  should  be  less  than  $1,000,  then  the  appraisers  should 
set  apart  to  the  widow,  in  personal  property,  the  difference  between  the 
sum  of  those  two  items  and  91,000.  Tlie  words  "the  interest  of  a  widow  in 
the  real  estate  of  a  deceased  husband,  in  addition  to  her  dower  right,"  can 
mean  nothing  else  than  the  "additional  portion"  referred  to  in  the  first  sec- 
tion, which  is  the  use,  during  life,  of  $1,000  worth  of  real  estate,  where  the 
deceased  left  a  descendant  or  descendants.  The  word  "interest,"  as  here 
used,  had  reference  to  the  widow's  interest  in  the  real  estate  of  her  deceased 
husband,  exclusive  of  her  dower  right  or  interest.  This  is  so  because  the  in- 
terest referred  to  is  declared  to  be  the  interest  the  widow  has  "in  addition  to 
her  dower  right."  Confessedly,  she  has  no  interest  in  the  real  estate  of  the 
husband,  in  addition  to  her  dower  right,  except  what  is  given  to  her  by  th» 
first  section.  Assuming,  then,  that  the  interest  of  the  widow  in  the  real  es- 
tate, mentioned  in  this  statute,  is  simply  the  new  or  additional  portion  given 
by  the  first  section,  and  exclusive  of  her  dower  riglit,  is  the  $150  exemption 
to  be  added  to  it,  in  order  to  ascertain  whether  the  same  is  less  than  $1,000? 
Following,  as  I  contend,  a  description  of  this  new  interest  given  by  section  1, 
are  the  significant  words,  "and  together  with  said  one  hundred  and  fifty  dol- 
lars, shall  be  of  less  value  than  one  thousand,"  etc.  These  words,  it  seems 
to  me,  very  clearly  imply  tliat  the  $150  shall  be  added  to  the  value  of  the  in- 
terest, and,  if  the  sum  shall  be  less  than  $1,000,  additional  personal  property 
shall  be  set  apart  to  the  widow.  The  words  "and  together  with"  are  words 
of  addition.  In  the  case  before  me  the  interest  of  the  widow  in  the  real  es- 
tate of  her  deceased  husband,  in  addition  to  her  dower  right,  being  the  use 
during  life  of  two-thirds  of  the  real  estate  the  husband  owned  when  he  died, 
is  $32.63.  Suppose,  then,  instead  of  using  the  words  "the  interest  of  the 
widow  in  the  real  estate  of  a  deceased  husband,  in  addition  to  her  dower 
right,"  we  substitute  therefor  what  in  this  case  means  the  same  thing,  then 
the  statute  would  read,  in  its  application  to  this  case:  "And  in  case  the  in- 
terest of  the  widow,  in  addition  to  lier  dower,  to-wit,  $32.63,  together  with 
said  $150,  is  less  than  $1,000,  the  additional  personal  property  shall  be  set 
apart."  So  put,  obviously  the  $150  is  to  be  added  to  the  widow's  inter- 
est in  the  real  estate,  exclusive  of  lier  dower  right.  The  interest  of  the 
widow  in  the  real  estate,  in  addition  to  her  dower  right,  being  $32.63,  that 
sum  with  the  $l-')0  make  hut  $182.37,  which  is  less  than  $1,000.  Therefore 
I  am  of  the  opinion  that  the  appraisers  should  set  apart  for  the  use  of  the 
widow  personal  property  to  the  amount  of  $816.87.  A  decree  majr  be  en- 
tered in  accordance  with  the  views  here  expressed. 


Digitized  by 


Google 


266  HEW  TOBK  BUFFLSUBIIT,  vol.  13.  [C.P.  N.Y. 


Ohabe  v.  Ssira. 

<CWiWRon  fleat  of  New  Ya\rk  Ctty  and  Coitnty,  deneral  Tmtn.   Jftbrvmxj  S,  VOU.) 

1.  Pbomibsobt  Notb— What  Ck>KSTiTDTBB. 

A  written  Instrument  whereby  the  maker  promises  to  pay  to  the  etder  of  •  paiv 
■on  named  -a  certain  sum,  in  nioothly  paynmnts  of  the  same  amoimt  on  «  certate 
day  of  aaoh  month  for  13  months  .from  date,  "for  the  privilege  of  adrertlaUtg 
pnrposes, "  desoElbing  the  nature  and  extent  thereof,  "for  the  term  of  one  year 
nrom  date,"  is  a  promissory  note.   'P<dlowing  Chasrv.  Behirman,  lODaly,  Mi. 

%  Bamb — AorroH— >Fi.aAi]Ufa  Vailobx  or  C!oirsiDBBi.TioN. 

In  an  aotton  by  the:pa^ee  against  Ihejnaker  of  a  prcmissory  mte,  'Wbkb  waa  «■- 
praned  to  .have  been  ffitoa  for  .advertising  privileges,  an  answer  slleKisg  tAQni* 
of  plaintiff  to-perf  orm  the  agreement  for  advertising,  and  that  defendant  elected 
to  rescind  the  agreement  and  duly  notified  platntfff  tiiareo^  sutBeiently  pleads  iaU- 
«re  of  consideration. 

•.  B*B«— OoHBtBBBATioK— Pabol  EvnuiKm. 

Tke.wmsideoation  of  a  note  waa  vatated  dMreln.as'''tbe  privUage  of  advertiaias 
purposes  .of  one  panel,  eadi  7x32  inohes,  in  15  oars  of"  a.oertcdn  ■treet-railroad 
oompany.  Held,  in  an  action  by  the  payee  against  the  maker,  that  teatlmony  of 
the  Iktiw  was  admissible  as  to  the  size  of  -the  panels  agreed  on  between  him  and 
plaintifl«it-the  time  of  .making  the  note,  and  that  they  agreed -^hstrtheradvartiaa- 
jnent' wastto-be  put  inthe  oars  onjone  xsf  the  aavaHil  routes  operated  Igrttae  oompaqy 
specified. 

4,  iWlTSaaS — CsalOBIUTT— jKiaAOHMXHT. 

The  exctusion  of  a:qnBStion-to  a  witneas,  whether  or  not  he  was  a  -witaeaa'on* 
former  trtalof  the  ease,  does  not  take  away  the  right  to  oontradict  the  witneaa  i^ 
'hiB.te8tlmoay:on  snoh  former  trial,  <and  is  -mot  an  error  sufficiently «eriMW  to  .!•- 
quire  nevewal  of  the  Judgment. 

Appeal  from  oity  eourt,  general  term. 

Action  by  Lewis  S.  Chase,  against  Jacqncs  Semi.  Platntifl  «p|— lis  from 
a  Judgment  of  the  general  term  of  the  city  court  afficming  a  judgment  for  de- 
fendant «ntared  on  tbe  verdict  of  a  Jury,  and  from  an  <»der  affirming  an  or- 
der denying  a  motion  -for  a  new  trial. 

Argued  l^fore  AUjVS,  P.  J.,  and  Bibohofp  and  Prtor,  JJ. 

Leavttt  d-  Leavttt,  {Bdwin  R.  LeenttU  of  counsel,)  for  appellant.  P.  Vim 
Aletine,  (S>manuel  J.  Myers,  of  counsel,)  for  respondent. 

AXI.EN,  F.  J.  Appeal  fmm  a  judgment  of  the  general  term  of  tfae  cily 
toort  of  New  York,  affirming  a  Judgment  in  favor  of  defendant.entered  opon 
tlie  verdict  of  a  Jury,  and  from  an  order  atUrming  an  order  denying  a  ntotion 
for  a  new  trial.  Tfae  action  was  brought  upon  an  instrument  in  writing  of 
Which  the  following  is  a  copy:  "Naw  Yobk,  September  1,  1886. 

"I  promise  to  pay  to  the  older  of  L.  S.  Chase  one  hundred  and  eight  del- 
lars,  monthly,  in  the  following  manner,  to- wit,  $9, 20  days  after  date,  and  99 
on  the  20th  day  of  each  succeeding  month  for  twelve  montlm  from  date,  for 
the  piivilege  of  advertising  purposes  of  one  panel,  each  7x22  inches,  in  15 
cars  of  the  Broadway  &  7th  Ave.  B.  K.  Co.  in  the  city  of  New  York,  for  tbe 
term  of  one  year  from  date.  J.  6tsnt." 

The  answer  alleged  the  failure  on  the  part  of  the  plaintiff  to  perfbrm  tiie 
agreement  of  advertising,  and  that  the  defendant  elected  to  resciiui  his  agree- 
ment and  duly  notified  the  plaintiff  thereof.  The  instrument  sued  upon  is« 
promissory  note.  Chase  v.  Behrman,  10  Daly,  844.  The  defense  is  a  fail- 
ure of  consideratian  agreed  upon  between  the  parties,  and  this  defense  is  suffi- 
ciently pleaded  in  the  answer.  Tlie  suit  is  between  the  payor  and  payee  of 
the  note.  When  an  action  on  a  note  is  between  the  immediate  parties  to  the 
note,  the  want  of  conaideration,  or  the  failure,  or  partial  failure,  is  always 
open  to  laqniry.  A  total  failure  of  consideration  for  which  the  note  is  givan 
is  a  good  defense,  and  stands  upon  the.sameioatiDg  .as  the  original  'Want  /aX. 
it.    And  a  partial  failure  of  consideration  is  a  good  defense  pro  tanto. 

Defendant  was  allowed  upon  tbe  trial  to  testify  in  reference  to  the  size  of 
tbe  panels  containing  the  advertisement,  agreed  upon  between  him  and  the 
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plaiatlfF  at  tlie  time  of  maki  ng  the  note,  axd  atoorteBti  Red  that  thaodTBTfisenrant 
was  to  be  pat  in  the  can  of  the  Broadway  &  Seventh  Avienae  Qailcoad  Gam- 
panv,  running  from  Fourteenth  street  totbe  Battery.  Tids  testimony  did  not 
eantradlct  or  Tary  in  any  way  the  tsrma  of. the  note,  but  twrved  only;to  abow 
whstth»  parties  had  in  mind  when  the  Hgceement  wm  entend : into,  and  to 
ptore.tlie  meaning  af  that  part  of  tdie^oamtract  wlileh  waa  not  exact  and  eer- 
taio.  XfaereiwoB  ao«rmr  in  tids,  and  tlra  plaintifl'a  exceptions  to  the  testi- 
mony on  this  subject  are  without  merit.  On  crostHeoGamimUitan  defendant 
was  asked  the  quertioo,  "I  ask  -whetlierxir  not  yon  were  awltnoBs  upon  the 
flrat  trialjof  this  oaae."  to  which  deiSendaofB  eounaelobjceted.  PkdntifC's 
Eooasel  then  stated,  "  I  ask  the  qaeation  .for  tire  purpose  of  going  into  the 
ccedibility  of  Mr.  Sean's  tastimeny."  Xbe  court  sustained  tiie  ebjedion,  and 
pkuntfS  ezoepted.  Tiiis  ruling  of  tte  court  does  not  oonstitnte  error  suffi- 
faanay  Beiioas  to  oall  fata  reversal  of  tlie  judgmsnt.  Plaiatl£F's right  tooon- 
taidlct  the  witness  fay  bis  own  testimony  wna  not. taken  nway  from  him,  and 
the  questton  of  his  right  to  contrailiot  delendaat's  testimony  on  this  trial  \ij 
■hoadng  that,  he  had  sworn  dlfBerentlyon  aiormar  trial- was  not  presented  by 
kis  wraeptlDn  .to  this  ruling.  Jf  he  desired  to  Taise  that  question,  he  should 
taavspffeaentsdit  in  aproinr  way,  either  fay  an  offer  to  prove  that' the  defend- 
ant had,  in  material  instances,  given  differant  testimony  on  the  flist  trial,  or 
haveaakcd  mdi  quasttons  as  were  calculated  to  elicit  from  tiie  defendant 
wiMther  Ite  bad  not  sworn  difkcsntiy  apon  theaame  psinta  onaiformer  ooca- 
aion.  IT  this  offer  had  been  Tejectad.  or  if  tfae  question  had  not  been  allowed 
by  tin  eomt,  substantial  error  ^roukl  haye  been  committed.  We  do  not 
.think,  faowerer,  that  tiie  appellant's  present.exceptlon  is  of  any  avail  to  him. 
The  ease  appeals  to  have  barn  tried  upon  oorreot  principlesof  law,  muI  the 
questions  of  .fact  in  the  oase  were  fairly  submitted  .to  tke  jury.  Tlie  Judg- 
ment and  order  appealed  from  should  be  affirmed,  with  coste.    .AU  ooncur. 


Ck>ODMAN  e.  GOBTZ  et  al. 

{Common  PUom  of  Kmo  Torh  Olty  and  County,  Otneral  Term.  7ebmar7 1, 1801.) 

1.  FjkanrmBaaiP— FiSima's  Fowsa  to  Biicd  Firm— Bill  of  Sals. 

A  tdU.«f  .sale  of  partnecship  property,  made  id  paymentof  a  ilrm  debt,  though 
made  by  one  partner  -without  the  consent  of  the  other,  la  valid  aa  a^inst  other 
creditors. 

I  Sbbbots— Action  on  Iniibuhitt  Bond— FiAiniNO. 

Where  indemnitors  of  the  sheriff  are  substltated  as  defendants  In  an  action 
against  tatm-tortaldaff  goods,  claimed  by  plalntiS,  ander  execution  against  anoth- 
er, the  admission  of  tne  bond  of  indemnity  as  evidence  against  them  la  not  error, 
altiuRigh  a  cause  of  action  against  them  has  act  been  -set  out  by  amended  or  sup- 
plemental complaint;  especially  where  one  Indemnitor  was  an  ortgiaal  defendant, 
and  tbe  objeetion  to  tlie  bond  is  genenaL 
&  JmiT— Oaiaonmr  lo  DajL-mire— Apfbal. 

An  ebjection'tor  Irregalartty  In  drawing  a  Jury  Is  not  available  on^oppeal,  miless 
sliown  b7  the  record  to  have  been  made  before  tne  jury  was  drawn. 

Appeal  fromtrial  term. 

Action  by  Eli  M.  Qoodman  against  Hugh  J.  Grant,  as  sheriff  of  the-  city 
and  county  of  ITew  York,  and  Helene  Figge,  August  Goetz,  and  Anna  I>uch, 
who,  with  said  Helene  Figge,  wrae  indemnitors  of  tbe  sheriff  in  respect  of 
tbe  levy  of  execution  for  which  the  action  was  brought,  were  substituted  as 
defendants  in  bis  place.  At  the  trial,  the  jury  found  a  verdict  for  plaintiff. 
Amotion  by  defendants  on  the  judge's  minutes  for  a  new  trial  was  denied, 
and  judgment  for  plaintiff  was  entered  on  the  verdict.  Defendants  appeal 
from  the  order  denying  their  motion  for  a  aew  trial.    For  former  reportJiee 

II  K.  Y.  Bopp.  961  mem. 

Argued  before  Auues,  P.  J.,  <and  Bbohopf  and  Pr'iob,  JJ. 
Leopold  Leo,  im  appellants.    Henry  L.  London,  for  respondent. 
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Per  Curiam.  Appeal  from  an  order  denying  defendants'  motion  for  a 
new  trial.  Action  for  conversion  of  certain  mercliandise,  claimed  by  plain- 
tiff under  a  bill  of  sale  from  tlie  firm  of  Pohlman  &  Figge,  and  levied  upon 
by  tlie  sheriff  under  an  execution  on  a  judgment  confessed  in  favor  of  de- 
fendant Helene  Figge.  The  record  discloses  various  allegations  of  error; 
but,  for  the  most  part,  they  are  so  manifestly  frivolous  as  not  to  warrant  se* 
rious  consideration.  Perhaps,  however,  three  of  the  alleged  errors  may  jus- 
tify a  word  of  comment. 

1.  Plaintiff's  title  to  the  goods  was  challenged  upon  the  grounds — First, 
that  the  one  partner  who  executed  the  bill  of  sale  had  no  power  to  do  so  with- 
out the  consent  of  his  copartner;  and,  secondly,  that  the  transfer  was  made 
with  intent  to  defraud  creditors.  As  to  the  tirst  ground,  it  suffices  to  say 
that  the  transfer  of  the  goods  to  plaintiff  was  in  payment  of  a  firm  debt,  and 
that  one  partner  is  the  authorized  agent  of  the  others  for  settlement  of  the 
partnership  liabilities,  even  by  transfer  of  the  partnersliip  property.  Van 
Brunt  V.  Applegate,  44  N.  T.  544;  Mahhett  v.  White,  12  N.  Y.  443;  Ches- 
ter V.  Dickerson,  54  N.  T.  1;  9raaer  v.  Stellwagen,  25  N.  Y.  315.  As  to  the 
second  ground,  the  only  pretense  of  fraud  is  founded  on  an  alleged  want  of 
possession  by  the  vendee;  but  the  evidence  is  ample  to  show  an  Immediate 
delivery  and  a  continuous  possession. 

2.  The  second  imputation  of  error  is  equally  untenable.  It  was  not  neces- 
saiy,  by  an  amended  or  supplemental  complaint,  to  bring  in  tlie  indemnitors, 
or  to  show  a  cause  of  action  against  them.  Pool  v.  £!llison,  9  N.  Y.  Supp. 
171.  Indeed,  the  point  was  not  sufficiently  presented  by  appellants'  excep- 
tion to  the  admission  of  the  bond  in  evidence ;  for  Helene  Figge,  one  of  the 
indemnitors,  was  an  original  defendant  with  the  sheriff,  and  as  to  her  the 
bond  was  competent  evidencei  But  the  objection  was  general  in  behalf  oC 
all  the  defendants. 

8.  Another  matter  urged  by  the  appellants  as  a  ground  for  reversal  of  the 
order  has  reference  to  an  alleged  irregularity  in  the  drawing  of  the  jury.  It 
is  sufficient  to  say,  in  answer  to  this,  that  the  presumption  is  always  in  favor 
of  regularity;  and,  to  malie  the  objection  available,  it  must  affirmatively  ap- 
pear that  it  w.-is  made  liefore  the  jury  was  drawn.  The  record  before  us  fails 
to  show  thai  the  objection  was  tlius  made,  and  hence  the  irregularity,  if  any, 
must  be  deemed  to  have  been  waived.  The  order  appealed  from  should  b9 
affirmed,  with  costs. 


Davidson  Steam  Pump  Co.  v.  Peeklbss  MAmrr's  Co. 
(Common  Pleas  <?/'  New  York  CUu  and  County,  Oenercd  Term.  February  3, 1891.) 

L  BsviBV  ON  AppBiUL/— Weioht  o»  Evidknob. 

The  court  of  common  pleas  has  no  jarisdiotion,  on  appeal  from  a  judgment  of  the 
general  term  of  the  city  oourt  affirming  a  judgment  of  that  oonrt  on  a  verdict,  to 
entertain  objections  that  the  verdiot  is  agiunst  tiie  weight  of  evidanoe,  or  that  the 
damages  are  excessive. 

S.  Exceptions — Withsrawai^ 

Defendant's  counsel,  having  excepted  to  refusals  of  requests  for  instmctions  to 
the  jury,  afterwards,  at  the  conclusion  of  the  charge,  to  which  he  took  no  excep- 
tion, stated  that  he  withdrew  his  exceptions  to  the  charge.  Held,  tliat  his  excep- 
tions to  refusals  to  charge  were  withdrawn. 

8.  Same. 

That  the  proof  of  damages  from  breach  of  warranty  on  sale  of  goods  was  not  ex- 
plicit is  not  ground  for  reversal  of  a  judgment  therefor,  where  such  damages  can- 
not be  estimated  with  precision,  and  the  verdict  was  for  much  less  than  the  sum 
claimed,  and  which,  on  the  evidence,  might  have  been  awarded. 

Appeal  from  city  court,  general  term. 

Action  by  the  Davidson  Steam  Pump  Company  against  the  Peerless  Manu- 
facturing Company,  for  breach  of  warranty  on  sale  of  goods.  Defendant  ap- 
peals from  a  judgment  of  the  general  term  of  the  city  court  affirming  a  judg< 
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ment  of  that  court  entered  on  the  verdict  of  a  jury,  and  affirming  an  order 
denying  a  motion  for  a  new  trial. 

Argued  before  Allen,  P.  J.,  and  Bischoff  and  Pbtob,  JJ. 

Smith  dt  Bowman,  (Artemas  B.  Smith,  of  counsel,)  for  appellant.  Beorg* 
C.  Eldridge,  {George  W.  Miller,  of  counsel,)  for  respondent 

Feb  Curiam.  Counsel  for  appellant  urges  a  reversal  of  the  judgment  on 
the  grounds  that  the  verdict  was  against  tlie  weight  of  evidence,  and  the  dam- 
ages excessive;  but  he  should  know  that,  on  appeal  from  a  judgment  of 
affirmance  by  the  general  terra  of  the  city  court,  this  court  has  no  jurisdiction 
to  entertain  the  question  he  proposes  for  our  consideration.  Hohwarz  v.  Op- 
pold,  74  N.  Y.  307,  810;  Walsh  v.  Sohulz,  67  How.  Pr.  186;  Rotoe  v.  Com- 
ley,  2  Civil  Proo.  B.  424;  Bell  v.  Bartholomew,  12  Wlcly.  Dig.  33.  We  have 
authority  to  review  only  errors  of  law  arising  upon  the  trial,  and  presented 
here  by  proper  exception.  The  case  was  submitted  to  the  jury  by  a  charge 
not  only  unexceptionable,  but  actually  not  excepted  to;  and  counsel's  with- 
drawal was  not  only  of  exceptions  to  the  charge,  but  to  refusals  to  charge, 
for  otherwise  tlie  withdrawal  was  meaningless,  as  no  exception  bad  been 
taken  to  the  charge  itself.  Appellant's  chief  complaint  is  that  the  damages 
were  not  proved  with  sufficient  explicitness;  but  "it  is  often  the  case  that 
damages  cannot  be  estimated  with  precision,  and  the  basis  of  accurate  calcu- 
lation is  wanting.  When  all  the  proof  whicli,  in  the  nature  of  the  case,  is 
fairly  possible,  has  been  given,  the  good  sense  of  tlie  jury  must  provide  the 
answer,  and  it  is  no  defense  that  such  judgment  involves  more  or  less  of  esti- 
mate or  opinion,  having  very  little  to  guide  it."  Drucker  v.  Railroad  Co., 
106  N.  Y.  167, 164,  12  N.  E.  Rep.  568.  The  verdict  is  for  one-fourth  only 
of  the  sum  claimed,  and  which  on  the  evidence  miglit  have  been  awarded. 
On  a  critical  examination  of  the  exceptions,  we  are  satisfied  tliat  none  is  ten- 
able; and  the  judgment  and  order  must  be  affirmed,  with  costs. 


Claflim  et  aL  e.  Flack,  Sheriff. 
(Common  Flea*  of  New  York  Citu  and  County,  General  Term.    Vtbrnarj  2, 1881.) 

1.  Bsvisw  OK  Appial — Wbiqht  of  Evidence. 

The  omission  from  a  case  od  appeal  of  any  statement  that  it  contains  all  the  evi- 
dence precludes  a  review  of  the  facts. 

i,  Bhcissiom  of  Sals — Mibbepresentations. 

Pialntifls  gave  credit  to  purchasers  of  goods,  In  reliance  on  statements  by  the  lat- 
ter as  to  their  solvency  made  to  a  mercantile  agency,  and  by  it  communicated  to 
plaintiffs.  Held,  that  the  fact  that,  before  plaintiffs  acted  on  such  statement  the 
pnrchasers  had  refused  to  give  another  report  of  their  condition,  called  for  by  the 
agency,  not  having  lieen  communicated  to  plaintiffs,  did  not  affect  their  riKbt  to 
rMOind  for  misrepresentation  in  the  statements  made,  as  such  represeotatlon,  In 
the  absence  of  recall,  was  a  continuing  one. 

t.  Ta&UD — MlSaaFKBBBITTATIONS. 

Btatementa  as  to  their  solvency,  made  by  purchasers  of  goods  to  a  mercantile 
agency,  were  communicated  by  it  to  plaintiffs  in  the  spring  or  early  summer,  and, 
in  reluooe  thereon,  plaintiffs  gave  them  credit  on  sales  commencing  in  June  of  the 
same  year.  Held,  that  the  statements  were  not  so  remote  In  time  from  the  credit 
that  plaintiffs  could  not  avail  themselves  of  misrepresentations  therein. 

Appeal  from  city  court,  general  term. 

Action  by  John  Claflin  and  otiiers  against  James  A.  Flack,  sheriff  of  the 
city  and  county  of  New  York.  Defendant  appeals  from  a  judgment  of  the 
general  term  of  the  city  court  affirming  a  judgment  for  plaintifls  entered  on 
the  verdict  «t  a  jury,  and  affirming  an  order  denying  a  motion  tor  a  new 
trial. 

Argned  before  Allen,  P.  J.,  and  Bischoff  and  Fryob,  .7J. 

David  Tim,  {Sullivan  dk  Cromwell,  of  counsel,)  for  appellant,  ffoldamtth 
d  Doherty,  (David  Leoentritt,  of  counsel,)  for  respondents. 
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Prtor,  J.  Appeal  from  judgment  of  the  general  term  of  the  city  coatt. 
afiBrming  a  judgment  on  a  verdict  of  a  jury  und  an  order  d«iying  a  motion  on. 
the  minutes  for  a  new  trial.  Replevin  to  recover  certain  goods  or  their  value, 
allq^d  to  have  been  obtained  from  plaintiffs  by  fraudulent  misrepresentation. 
The  case  omits  the  statement  that  it  contains  all  the  evidence;  and  so  we  are 
precluded  from  inquiry  into  the  facts  by  the  presumption,  in  support  of  the 
judgment,  that  the  proof  was  sufficient  to  carry  the  case  to  the  jury  and  to 
warrant  the  verdict.  Amstein  v.  Haulenbeek,  11  N.  Y.  Supp.  701;  Cheney 
V.  Railroad  Co.,  16  Han,  415.  Perhaps,  however,  we  are  authorized  to  re- 
view the  motion  for  dismissal  of  the  complaint,  on  the  ground  of  a  fact  affirmr 
atively  appearing  in  the  record,  and  which,  it  is  contended,  suffices  to  defeat 
the  action.  The  misrepresentation  by  which  credit  was  acquired  with  plain- 
tifFs  was  made  to  a  mercantile  agency,  and  by  tliat  agency  communicated  to 
plaintiffs.  Before  plaintiffs  acted  on  the  misrepresentation,  the  agency  again 
called  on  the  purchasers  of  the  goods  for  another  report  of  the  condition  of 
their  business;  but  they  declined  to  furnhih  it.  But  it  does  not  appear  that 
the  agency  so  called  at  the  instance  or  in  the  interest  of  plaintiffs,  or  that  the 
fitct  of  the  refusal  of  another  report  was  communicated  to  plaintiffs.  The  fact, 
therefore,  does  not  affect  plaintiffs;  and  since  tlie  representation  of  their  solv- 
ency which  the  purchasers  lodged  with  the  agency  was,  in  its  nature  and  pur- 
pose, a  continuing  one,  a  recall  of  it  whs  necessary  to  relieve  them  of  liability 
to  persons  who  extended,  credit  in  reliance  on  the  representation.  Had  the 
purchasers,  Instead  of  merely  refusing  another  report,  expressly  withdrawn 
the  one  formerly  made,  a  question  different  from  that  before  us  would  have 
been  presented.  We  have  examined  tlie  exceptions  in  the  record,  but  we  find 
none  to  be  well  taken,  or  of  sufficient  plausibility  to  require  discussion. 

The  argument  of  appellant  that  the  misrepresentation  of  the  purchasers 
was  too  remote  in  time  from  the  credit  by  plaintiffs,  is  not  supported  by  the 
facts;  for  it  appears  that  plaintiffs  received  the  report  fiom  the  agency  "in  the 
spring  or  early  summer  of  1889,"  and  they  commenced  the  credit  with  the 
purchasers  in  June  of  the  same  year.  We  may  add,  in  conclusion,  that,  as- 
suming all  the  evidence  to  be  before  us,  we  think  the  verdict  in  accordance 
with  the  clear  preponderance  of  proof.  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


Wyokoff  et  al.  e.  Wilson  et  al. 

(Oammon  Pleat  of  New  York  City  and  County,  General  Term.    Fetaraary  S,  18B1.) 

FaomssoKT  Nora— Action  m.oi^iiibt  Indobsib. 

The  oomplaint  in  an  action  on  a  note,  br  the  paysM  against  oxt  Indorser,  cdla^ed 
that  ha  had  assumed  the  responsibility  of  Indoraer  as  to  them;  tratthe  only  evidence 
was  that,  in  an  interview  with  ona  o{  the  payees  after  matarlty  of  the  note,  such 
indorser,  when  requested  to  pay,  remained  silent,  and  did  not  dispute  his  UabUity. 
Held,  tut  this  would  not  sustain  a  verdict  against  him. 

Appeal  from  trial  term. 

Action  by  John  N.  Wyckoff  and  Frank  R.  Wyckoff  against  Egbert  R.  Mid- 
dlebrook  and  IiCmuel  H.  Wilson.  Defendant  Wilson  alone  answered  the  oom- 
plaint, and  he  appeals  from  a  judgment  of  the  general  term  of  the  city  court 
affirming  a  judgment  of  that  court  for  plaintiffs,  and  affirming  an  order  deny- 
ing a  motion  for  a  new  trial.    For  former  report,  see  9  N.  Y.  Snpp.  628. 

Argued  before  Allbn,  P.  J.,  and  Bischoff  and  Fbtob,  JJ. 

Charlea  E.  Wilson,  for  appellant.    Benjamin  Bites,  for  respondents. 

Feb  Oubiam.  This  action  was  brought  to  recover  upon  a  promissory  note 
as  follows:  "New  Yobk,  August  12th,  1889.  Two  months  after  date  I  prom- 
ise to  pay  to  the  order  of  Wyckoff  Bros,  two  hundred  dollars  at  the  Spragae 
JBTational  Bank,  Brooklyn,  value  received.  [Signed]  E.  R.  Middlebsoox. " 
The  note  was  indorsed  by  the  defendant  Wilson.    The  legal  praumpUon 
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predieated  apon  the  note  only  is  that  Wjckoff  Bros,  were  indorsara  prior  to 
Wilson;  and  hence  an  action  by  the  former  against  the  latter  was  not  main' 
tainable  without  appropriate  allegations  in  the  complaint,  and  sustained  by 
sufficient  proof  upon  the  trial,  tliat  the  defendant  Wilson  was  privy  to  the 
consideration  for  which  the  note  was  given,  and  assumed  the  responsibility  of 
indorser  to  the  payees.  See  Meyer  v.  Hihsher,  47  N.  T.  265 ;  Phelps  v.  Visaher, 
SO  N.  Y.  69.  The  allegations  of  the  complaint  were  sufficient  for  the  pur- 
pose  of  charging  the  defendant  Wilson,  but  the  record  of  this  appeal  fails  to 
discloee  any  evidence  in  support  of  those  allegations.  Indeed,  the  only  fact 
relied  upon  by  the  plaintiffs  to  support  the  claim  that  the  defendant  Wilson 
had  assumed  the  character  of  an  indorser  towards  them  was  that  in  an  inter- 
view between  him  and  John  X.  Wyckoff,  one  of  the  plaintiffs,  subsequentto  the 
maturity  of  the  note,  Wilson  remained  silent  when  requested  to  pay,  and  did 
not  dispute  his  liability.  Silence,  under  some  circumstances,  may  be  proof  of 
acquiescence  and  consent;  but  silence  only  can  never  assume  the  dignity  of 
proof  of  an  antecedent  agreement,  founded  upon  sufficient  consideration,  by 
means  of  which  the  liability  of  the  person  of  whom  a  recovery  is  sought  was 
created.  We  are  therefore  of  the  opinion  that  the  exceptions  of  the  defend- 
ant to  the  rulings  of  the  trial  justice  were  well  taken,  and  that  the  judgment 
and  order  appealed  from  should  be  reversed.  Judgment  and  order  appealed 
from  reversed,  and  new  trial  ordered,  and  costs  to  abide  tlie  event. 


Spebrt  o.  Hillman  et  dl. 
ICommon  Pleat  of  Kew  York  Citu  ani  Cotmti/,  Qen«T<A  Term.    February  S,  18SL) 

BlOET  TO  APFE^J/ — W^VXB. 

Pursuant  to  a  decision  on  appeal  from  a  judgment  that  it  shonld  be  reversed  un- 
less plaintiff  sbonld  stipulate  to  reduce  his  recovery  to  a  certain  sum,  in  which  case 
the  judgment  should  be  affirmed,  plaintiff  gave  the  stipulation,  and  entered  judg- 
ment for  the  reduced  sum.  Held,  that  he  thereby  waived  the  right  to  a  further 
appeal  from  the  judgment. 

Appeals  from  city  conrt,  general  term. 

Action  by  Howard  A.  Sperry  against  Theodore  Hillman  and  Emil  Carle- 
bach.  At  the  trial,  plaintiff  recovered  a  judgment  in  the  sum  of  $353.07 
damages  and  $123.80  costs.  From  this  judgment  defendants  appealed  to  the 
general  term  of  the  city  court,  which  decided  that  the  judgment  should  be  re- 
versed and  a  new  trial  ordered,  with  coats  to  the  appellants,  to  abide  the  event, 
unless  within  10  days  the  plaintiff  should  stipulate  to  reduce  bis  recovery  to 
•246.31.  with  costs,  in  which  case  the  judgment  so  modifled  shonld  be  af- 
firmed, without  costs.  In  accordance  with  this  decision,  plaintiff  so  stipu- 
lated, and  the  judgment  of  the  trial  court  was  reduced  to  the  sum  of  $246.31 
damages,  with  costs,  and,  as  so  reduced,  affirmed,  without  costs  of  appeal. 
Defendants  then  appealed  to  this  court,  and  plaintiff  also  appeals. 

Argued  before  AU.EM,  P.  J.,  and  BisOHOFF  and  Pbyob,  JJ. 

Howard  A.  Sperry,  in  pro.  per.,  (Henry  Cooper,  of  counsel.)  Beltgman 
(ft  Seligman,  {Eugene  Beligman,  of  counsel,)  for  defendants. 

Per  Gubiau.  The  plaintiff's  appeal  should  be  dismissed.  By  giving  tho 
stipulation  and  entering  the  judgment  for  the  amount  to  which  it  was  reduced 
by  the  general  term,  be  waived  t>be  right  of  appeal  to  this  court.  A  party  can- 
notavail  himself  of  such  parts  of  a  judgment  as  aie  favorable  to  him,  and 
appeal  from  tbOM'  parts  whioh  are  not.  ffrunberj  v.  BlumenlaM,  66  Biow. 
Pr.  62;  Alexander  v.  Alexander,  104  N.  Y.  643,  10  N.  E.  Kep.  37;  HarrU 
V.  Taylor,  20  Wkly.  Dig.  379;  Canary  v.  Knowles,  41  Hun,  642.  Defend- 
ants' right  of  appeal  to  the  general  term  of  this  court  from  the  judgment  en- 
tered, ao  far  as  it  affirms,  as  reduced,  the  former  judgment,  is  beyond  ques- 
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tion.  The  plaintiff's  appeal  is  dismissed,  with  costs,  and  we  direct  that  the 
defendants'  appeal  be  argued  at  the  general  term  of  this  court  to  be  held  in 
March  next. 


liEISEB  9.  PI.ATH. 

{Common  Pleat  <xf  New  York  Citu  and  County,  General  Term.    February  3, 189L) 

Whbn  Rbtbhbnce  Osabted. 

The  complaint  set  forth  four  separate  causes  of  action,  of  which  two  were  npoa 
notes,  one  on  an  acaonnt  stated,  and  one  for  money  lent.  The  answer  was  a  gen- 
eral denial  and  payment,  field,  that  it  was  not  within  the  discretion  of  the  court 
to  order  a  reference,  there  being  no  ttccounting  Inrolved  in  the  account  stated,  and 
no  charge  of  fi-aud  or  mistake  as  to  any  item  thereof,  although  plaintiff  averred 
that  defendant  might  contend  that  the  sum  due  on  the  account  was  embraced  in 
one  of  the  notes. 

Appeal  from  special  term. 

Action  by  Jacob  Reiser  against  Ernest  F.  Plath,  as  administrator  of  Charles 
A.  Flath,  deceased.  Defendant  appeals  from  an  order  referring  the  action  to 
a  referee  to  hear  and  determine  tlie  same. 

Argued  before  Allen,  P.  J.,  and  Bischoff  and  Pbyor,  JJ. 

H.  M.  Qescheidt,  for  appellant.  Johnston  <&  Johnston,  {Edward  W.  8. 
Johnston,  of  counsel,)  for  respondent. 

Per  CxnuAH.  Ttie  appeal  is  from  an  order  of  compulsory  reference.  The 
complaint  exhibits  four  several  and  separate  causes  of  action,  namely,  two 
upon  promissory  notes,  one  upon  an  account  stated,  and  one  for  money  lent. 
The  answer  is,  in  legal  effect,  a  general  denial,  and  a  plea  of  payment.  We 
are  of  opinion  that  the  court  had  no  power  to  order  a  reference  for  determina- 
tion of  the  issue,  but  that  the  parties  were  entitled  to  a  trial  of  them  by  a  jury. 
Clearly  so  as  to  the  promissory  notes,  and  the  claim  for  money  lent;  ami,  as 
to  the  account  stated,  the  issue  involves  no  accounting,  but  only  wliether 
there  has  been  an  accounting  between  the  parties,  a  balance  ascertained  and 
admitted,  and  a  promise,  express  or  implied,  to  pay  that  balance.  No  item  of 
the  account  being  challenged  for  fraud  or  mistaise,  the  only  issues  are,  was  the 
account  stated,  and  has  tlie  sum  agpreed  to  be  due  plaintiff  l)een  paid.  Under 
the  pleadings,  plaintiff  would  not  be  permitted  to  prove,  nordefendant  to  dis- 
prove, the  correctness  of  the  account  in  its  details,  but  the  evidence  would  be 
restricted  to  the  facts  of  an  account  stated  and  payment  of  the  balance.  It 
appears  by  plaintiff's  affidavit  that  defendant  may  contend  that  the  sum  due 
upon  the  account  stated  is  embraced  in  the  $8,800  note;  and  plaintiff  says 
that  to  determine  whether  this  be  so  will  require  the  examination  of  a  long 
account.  But  "the  account  to  be  examined  must  be  the  immediate  object  of 
the  action  or  the  ground  of  the  defense;  must  be  directly,  not  collaterally.  In- 
volved," {Camp  V.  Ingersoll,  86  N.  T.  433;)  and  the  examination  required 
must  be  of  the  items  of  the  account,  and  not  merely  of  its  effect  or  result, 
(Streat  V.  Rothschild,  12  Daly,  95;  Magown  v.  Sinclair,  6  Daly,  63.)  As- 
suming that  in  some  way  the  account  may  be  relevant  evidence  on  the  ques- 
tion of  the  merger  of  the  account  stated  in  the  note,  we  are  unable  to  perceive 
how  the  tnal  of  that  question  can  require  "proof  by  testimony  of  tlie  correct- 
ness of  the  items  composing  it."  5  Daly,  63.  The  right  to  trial  by  jury 
should  not  be  denied  except  in  a  case  entirely  clear  of  the  constitutional  guar- 
anty. If  the  order  were  one  in  the  discretion  of  the  court  below,  we  should 
not  disturb  it;  but,  being  an  order  beyond  the  power  of  the  court  to  make, 
w»  have  no  alternative  bat  to  reverse  it    And  it  is  so  ordered. 
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Gbiqgs  et  al.  v.  Smith  »t  al. 

(Common  Plea*  cf  New  York  City  and  County,  Oeneral  Term.    February  2,  1891.) 

1.  Acnoir  AOAiuBT  Rbtibes  Pi^TNBR — Etidenoe — Admissions. 

To  subject  a  retired  partner  to  liability  for  goods  sold  to  the  firm  before  the  dis 
solation,  declarations  of  the  other  partner,  after  the  dissolution,  are  not  admissible. 

1  RuLnrOB  on  EtiDBNCB — AdKISSIOK  OV  iNCXlMPBTBirT  Tbstimont. 

Error  in  admitting  incompetent  evidence  of  a  cause  of  action  is  not  ohriatod  by 
the  facts  that  the  daim  was  otherwise  abundantly  established,  and  was  not  chal- 
lenged by  eridence  to  the  contrary ;  nor  by  the  fact  that  it  was  merely  cumulative. 

Appeal  from  Jadgment  on  report  of  referee. 

Action  by  John  M.  Qriggs  and  Isaac  Griggs  against  Leonard  W.  Johnson 
and  John  G.  Smith.  Defendant  Smith  alone  answered  the  complaint.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 

Ar^ned  before  Allkn,  P.  J.,  and  BiscHOFr  and  Prtor,  J  J. 

Kellogg,  Rose  <fr  Smith,  (L.  Lajiin  Kellogg,  of  counsel.)  for  appellant. 
Johnston  A  Johnston,  {EdvHird  8.  Johnston,  of  counsel,)  for  respondents. 

Prtor.  J.  Action  for  goods  sold  and  delivered.  Leonard  W.  Johnson  was 
anominal  defendant,  but  he  defaulted  in  pleading,  and  died  pending  the  action. 
The  action  proceeded  against  defendantSmith  alone,  who,  by  answer,  traversed 
tliesubstanceof  the  complaint,  and  alleged  a  previous  dissolution  of  Llscopart- 
netship  with  Johnson,  and  notice  thereof  to  plaintiffs.  The  action,  then,  Is  to 
subject  a  retired  partner  to  liability  for  goods  sold  to  the  Arm  of  which  he  was  a 
member.  The  issues  litigated  in  the  trial  were  the  amount  of  the  goods  deliv- 
ered, and  whether  notice  of  the  secession  of  defendant  Smith  from  the  firm  of 
Leonard  W.  Johnson  &  Co.  had  been  communicated  to  plaintiffs.  Counsel  for 
appellant  submits  an  elaborate  argument  to  establish  that  notice  of  the  disso- 
lution of  the  firm  was  given  to  plaintiffs,  and  that  the  proof  of  the  delivery 
of  the  goods  Is  insufficient  to  support  the  judgment;  but,  for  the  fatal  error 
apparent  in  the  record,  discussion  of  tliese  points  is  unnecessary.  Upon  sub- 
stantiall.T  nnconlradieted  evidence  the  referee  found  that  the  copartnership  of 
Johnson  and  Smith  was  dissolved  on  tlie  Slst  of  July,  1888.  It  appears  that 
part  of  tiie  goods  in  question  were  delivered  before  the  dissolution,  and  part 
afterwards;  bnt,  in  disposing  of  the  case,  we  assume  that  all  were  furnished 
while  defendant  Smith  was  still  the  partner  of  Johnson.  On  this  concession 
the  only  issue  in  contestation  would  be  the  amount  of  goods  supplied  the 
firm.  The  referee  ascertained  the  amount  to  be  S2, 321. 67;  and  for  that  sum, 
with  interest,  he  directed  judgment  against  appellant.  But  in  proof  of  their 
claim  plaintiffs  were  allowed,  despite  appellant's  objection,  to  introduce  in 
evidence  declarations  of  Johnson  after  the  dissolution  of  the  copartnership. 
On  the  2d  of  August — the  date  of  the  dissolution  was  the  Slst  July — two  at- 
torneys had  a  conversation  with  Johnson  in  reference  to  the  claim  in  contro- 
versy,— that  is,  the  amount  due  plaintiffs  for  goods  sold  and  delivered  to  the 
recent  firm.  One  of  them  inquired  of  Johnson  "whether  the  amount  stated 
in  the  complaint  was  a  correct  claim  against  the  firm  of  Leonard  W.  Jolinson 
&  Co.;"  to  which  he  answered,  "Certainly  it  is."  In  cor  rot  lo  rati  on  of  this 
witness  the  other  testitied  that,  in  reply  to  the  question  whether  the  claim 
was  correct,  Johnson  said,  "Certainly;  certainly."  To  this  evidence  exception 
was  duly  taken.  That  the  declarations  or  admissions  of  one  partner  after  dis- 
solution of  the  Arm  are  not  competent  evidence  against  the  other  Is  settled 
beyond  controversy.  "He  may  bind  himself  by  his  admissions,  but  as  to  his 
former  partners,  bis  agency,  except  for  special  purposes,  is  terminated  by  the 
dissolution,  and  his  admissions  are  like  those  of  a  stranger,  and  they  are  not 
bound  by  them,"  {Nicftols  v.  White,  85  N.  Y.  531,  536;)  and  because  of  the 
error  in  receiving  such  admissions  in  evidence  the  judgment  in  the  case  cited 
was  reversed.  And  in  Pringle  v.  Leverich,  97  N.  x .  181,  186,  the  court  say: 
v.l3N.Y.s.no.l — 18 
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"After  a  dissolution  of  a  Qrm  by  the  retirement  of  one  of  its  members,  it  is 
well  settled  that  the  surviving  members  cannot  bind  him  by  their  admis- 
sions;" and  here,  too,  for  error  in  receiving  such  admissions,  the  judgment 
was  reversed.  Ace:  Shaler  v.  Alden,  5  Alb.  La^V  J.  33S;  Hogg  v.  Orgill, 
34  Pa.  St.  344;  2  Lawson,  Rights,  Rem.  &  Pr.  §  676,  note  11.  The  sugges- 
tion that  the  admissions  of  Johnson  were  received  only  to  disprove  the  disso- 
lution, and  so  were  competent  evidence,  is  untenable;  for — First,  the  evidence 
went  directly  to  the  cause  of  action,  and  not  merely  to  the  fact  of  dissolution ; 
&iid,  secondly,  in  their  printed  argument  respondents  adduce  these  admissions 
as  competent  and  conclusive  evidence  of  the  correctness  of  the  account  and 
the  liability  of  the  appellant.  Xor  is  tlie  error  in  the  adra  ission  of  the  evidence 
obviated  by  the  facts  that  the  claim  was  otherwise  abundantly  established,  and 
was  challenged  by  no  contrary  evidence  on  the  part  of  appellant;  for — First, 
tlie  other  evidence  in  support  of  the  claim  was  of  questionable  competency, 
and  of  inconclusive  effect;  and,  secondly,  "it  may  be  tliat  thwe  was,  in  fact, 
no  doubt  as  to  the  amount  of  the  indebtedness  of  the  firm ;  but  it  was  put  in 
issue,  and,  objection  having  been  taken,  plaintiff  was  bound  to  prove  it  in  a 
legal  way.  We  see  no  answer  to  the  objection,  and,  as  an  important  rule  of 
law  was  violated,  we  cannot  ignore  it."  Pringle  v.  Leverich,  97  N.  Y.  187. 
Ifeither  may  it  be  contended  that  the  evidence  was  only  cumulative,  and  so 
may  not  have  been  of  any  detriment  to  defendant,  fur,  to  obviate  error  In  the 
admission  of  incompetent  evidence,  the  court  must  see  that  the  evidence 
could  not  by  any  possibility  have  affected  the  result,  (  Waring  v.  Telegraph 
Co.,  4  Daly,  233;  Foote  v.  Beecher,  78  N.  Y.  155;)  and,  if  improper  evidence 
be  given  upon  the  trial,  though  merely  cumulative,  it  will  be  cause  of  re- 
versal, {Baird  v.  Gillett,  47  N.  Y.  186.)  It  nowhere  appears  in  the  case  that 
the  referee  discarded  or  disregarded  the  objectionable  evidence.  The  judg- 
ment must  be  reversed, and  a  new  trial  had,  costs  of  appeal  to  abide  the  event. 
All  concur. 


BiDWELi,  et  at.  V.  Overton. 
{Common  Flea*  of  New  York  City  and  Coiaity,  Qeneral  Term.    Febroaiy  2, 189L) 

1.  FaBPOK>U.I{CE  OF  CONTBAOI. 

By  an  agreement  for  a  sale  of  a  parcel  of  pepper,  it  was  "to  be  shipped  Jane- 
August,  1889,  by  steamer  from  Straits. "  Held,  that  the  stipulation  as  to  time  and 
manner  of  shipment  was  material,  and,  if  it  was  not  fnlfllled,  the  pnrcdiaser  wai 
not  bonnd  to  accept  a  delivery,  even  of  pepper  the  same  in  quality  and  quantity  u 
that  stipulated. 

I,  Biu.  OF  Lading— Proof  of  Ezxoctiox. 

A  witness  who  testified  that  a  certain  paper  was  a  "Straits  bill  of  lading* on 
cross-examination  admitted  that  he  did  not  see  the  paper  signed,  did  not  know 
anything  about  the  name  signed  at  the  foot  of  it,  and  netver  saw  that  person  write 
his  name.  Held,  that  his  testimony  was  Insufilcient  to  establiBh  the  ezecutioa  and 
authenticity  of  the  document. 

iS.  Pleadino — Answer. 

An  averment  in  an  answer  that  "defendant  has  not  knowledge  or  informatioa 
snffloient  to  form  a  belief"  as  to  a  specified  paragraph  of  tlie  complaint  is  not  a  de- 
nial of  the  allegations  of  suoh  paragraph. 

4.  Same. 

The  complaint  in  an  action  on  a  contract  of  sale  of  pepper,  "to  he  shipped  June- 
August,  1889, "  alleged  "that  in  the  month  of  July  or  August,  1889,  "plaintiff  shipped 
the  same.  The  answer  contained  an  averment  that  "defendant  is  informed  and 
believes  that  the  said  goods  were  not  sUpped  during  the  month  of  June,  July, 
and  August,  1889,  nor  until  September  in  ttiat  year,  In  compliance  with  the  terms 
and  stipulations  of  the  aforesaid  agreement,  all  of  which  defendant  will  prove  on 
the  trial  of  this  oause  by  way  of  defense. "  Held,  that  this  was  no  denial,  aad 
ndsed  no  issue  as  to  the  shipment  of  the  goods. 

Appeal  from  city  court,  general  term. 

Action  by  Charles  E.  Bid  well  and  James  M.  French  against  John  B.  Ove^ 
toB«  for  refusal  to  accept  and  pay  for  goods  pursuant  to  a  contract  of  purchase. 
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The  sale  in  question  was  of  a  parcel  of  pepper,  "to  be  shipped  Juue-Auguat, 
TS&9,  by  steamer  from  Straits,  direct  or  via  Europe  for  this  port. "  and  to 
contain  "dust  not  over  three  per  cent. "  Defendant  appeals  from  a  judgment 
of  the  genetal  term  of  the  elty  court  affirming  a  judgment  of  tliat  court  for 
plaintiffs,  entered  on  the  verdict  of  a  jury. 

Argued  before  Allen,  P.  J.,  and  Bischofp  and  Fkyok,  JJ. 

Prank  B.  Blaoktoell,  for  appellant.  Norwood  d)  OoggashaU,  {Carlide  Nor- 
toooof,  Jr.,  of  counsel,)  for  respondents. 

Pbtob,  J.  As  to  the  law  of  the  case,  there  is  no  controversy  between  the 
parties;  but  it  is  agreed  that  to  entitle  plaintiffs  to  a  recovery  it  was  necessary 
for  them  to  show  that  the  pepper  was  shipped  when  and  in  the  mode  required 
by  the  contract,  and  that  it  was  not  adulterated  by  more  than  3  per  cent,  of 
dust.  These  were  the  only  questions  of  fact  litigated  on  the  trial;  and  we 
are  of  opinion  that  the  evidence  was  sufficient  to  make  a  prima  facie  case  for 
the  plaintiffs,  as  to  the  quality  of  the  pepper,  and  therefore  that  the  verdict 
in  their  favor  is  conclusive  upon  that  issue. 

But  in  respect  to  the  other  question,  namely,  whether  the  pepper  was 
"shipped  during  June-August,  1889,  by  steamer  from  Straits, "  we  find  no 
evidence  upon  the  issue,  except  the  recital  in  the  biU  of  lading,  the  validity 
of  which,  as  proof  of  the  fact,  is  presently  to  be  discussed.  Upon  tender,  de- 
fendants refused  to  accept  the  pepper;  and  that  they  had  the  right  so  to  re- 
fuse if  the  stipulation  as  to  time  and  mode  of  shipment  were  not  fulfilled,  la 
an  unimpeachable  proposition  of  law.  Time  and  mode  of  shipment,  as  set- 
tled between  the  parties,  is  not  an  immaterial  accessory,  affecting  only  the 
method  of  performance,  but  is  of  the  substance  of  the  agreement,  because 
identifying  its  subject-matter.  If  a  specific  article  be  sold,  it  is  quite  unim- 
portant when  or  in  what  manner  it  may  lie  transported  to  tlie  buyer,  for,  in 
any  event,  he  gets  the  thing  for  which  he  bargained.  An  executory  contract 
for  an  indefinite  sale  of  merchandise  identifies  no  subject  of  the  sale,  but  a 
predicate  of  the  time  and  mode  of  shipment  conclusively  ascertains  and  dis- 
tinguishes it.  A  contract  merely  for  the  sale  of  so  much  pepper,  and  of  such 
a  quality,  is  executed  by  the  delivery  of  any  pepper  of  the  given  kind  and 
quantity ;  but  a  tender  of  pepper  shipped  in  March  by  sailing  vessel  from  Liv- 
erpool is  not  a  delivery  of  the  pepper  agreed  to  be  shipped  "during  June- 
August  by  steamer  from  Straits, "  and  the  purchaser  is  not  bound  to  accept 
snch  delivery,  though  it  be  of  pepper  the  same  in  quality  and  quantity  as  that 
stipulated  in  the  contract.  "The  seller  is  limited  to  the  description  of  the 
goods  in  the  contract,  and  the  buyer  is  not  bound  if  there  be  a  variance  even 
in  an  unimportant  particular;"  hence  a  contract  for  iron  to  be  shipped  by  the 
plaintiffs  would  not  be  fulfilled  by  the  delivery  of  iron  shipped  by  another; 
for.  "however  unimportant  the  circumstance  might  be,  it  entered  into  the 
contract  of  the  parties,  and  the  defendant  could  not  be  required  to  take  any- 
other  iron."  Cunningham  v.Jud-ion,  100  N.  T.  179. 189,  2  N.  E.  Kep.  915. 
"The  words  as  to  shipment  are  part  of  the  description  of  the  subject-matter;"' 
and  hence  a  contract  for  iron  to  be  shipped  in  December,  1879,  or  January,. 
1880,  is  not  performed  by  a  delivery  of  iron  sljipped  in  February,  1880.  SiU 
▼.  Blake,  97  N.  Y.  216;   Welsh  v.  Gossler,  89  N.  Y.  540. 

It  was  incumbent,  of  course,  on  plaintiffs  to  establish  the  fact  that  the 
pepper  tendered  to  defendant  was  the  pepper  they  had  agreed  to  deliver;  and 
this  they  could  do  only  by  proof  that  the  pepper  offered  was  shipped  at  the 
time,  in  the  manner,  and  from  the  place  provided  by  the  contract.  Such 
proof  appears  in  the  Straits  bill  of  lading,  but  defendant  objected  to  the  ad- 
miasion  of  the  paper,  and  the  question  is,  did  the  court  err  in  ruling  it  to  be 
comiKtent  evidence?  Exhibiting  the  paper  to  a  witness,  counsel  tor  plaintiff 
asked,  "Is  this  the  Straits  bill  of  lading?"  to  which  the  witness  responded, 
"That  is  the  Straits  bill  of  lading."    Thereupon  counsel  offered  the  paper  in 
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evidence:  but  defendant's  counsel  interposed  with  the  questions:  "Did  yon 
see  tlie  bill  of  lading  signed?  Do  you  know  anytliing  about  the  name  signed 
at  the  foot  of  the  bill  of  lading?  Did  you  ever  see  that  person  write  his  name?" 
These  inquiries  being  answered  in  the  negative,  defendant's  counsel  objected 
to  the  admission  of  the  paper,  on  the  specific  ground  that  it  had  not  been 
proved;  but  the  court  received  it,  and  to  the  ruling  defendant  duly  excepted. 
Assuming,  though  not  conceding,  that  the  paper,  to  which  defendant  was  in 
no  sense  a  party  or  privy,  might  be  competent  evidence  against  him,  argu- 
ment is  not  necessary  to  show  that  the  proof  is  altogether  insufficient  to  es- 
tablish  the  execution  and  authenticity  of  the  document,  and  so  that  its  ad- 
mission was  error;  and  of  this  the  learned  trial  judge,  on  reflection,  became 
conscious,  for  afterwards  he  declared  that  he  received  the  paper  only  to  iden- 
tify it  as  the  one  of  which  the  witness  had  spoken,  and  not  "as  evidence  of 
any  fact."  The  paper,  being  avowedly  incompetent  evidence  of  the  fact  in 
controversy,  and  being  admitted  only  for  another  and  immaterial  object,  can- 
not now  be  recognized  in  the  case  for  a  purpose  which  was  expressly  repudi- 
ated by  the  court  on  the  trial.  To  do  so  would  be  a  juggle  upon  justice. 
Eliminate,  then,  this  bill  of  lading,  and  the  case  is  totally  destitute  of  evi- 
dence to  show  a  shipment  in  compliance  with  the  terms  of  the  contract.  It 
results,  therefore,  that  the  court  erred  in  denying  defendants'  motion  to  dis- 
miss the  complaint,  and  the  judgment  must  be  reversed,  unless  another 
ground  urged  by  respondents  in  support  of  the  judgment  be  tenable. 

Apparently  aware  of  the  defect  in  their  proof,  respondents  contend  that 
the  due  shipment  of  the  pepper  was  not  in  issue  upon  the  pleadings.  As  to 
the  shipment,  the  allegation  of  the  complaint  is  (paragraph  5)  "that  in  the 
month  of  July  or  August,  1889,  plaintiff,  having  purchased"  the  pepper, 
"shipped  the  same  by  steamer,  via  Europe,  in  said  month,"  to  which  the  an- 
swer responds  that  "defendant  has  not  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  fifth  paragraph  of  the  complaint. "  In  B'lylUi  v. 
SUmson,  110  N.  Y.  621,  17  N.  E.  Hep.  144,  the  court  of  appeals  intimated 
that  an  averment  of  want  of  knowledge  or  information  sufiicient  to  form  a 
belief  as  to  the  truth  of  unspecified  allegations  in  designated  paragraphs  of 
an  answer  was  not  an  effective  denial  of  those  allegations.  But  here  is  some- 
thing still  more  loose  and  indefinite,  namely,  an  avowal  of  lack  of  knowledge 
or  information  as  to  the  paragraph  itself,  and  not  of  the  statements  of  fact  in 
the  paragraph.  For  this  form  of  pleading  there  is  no  warrant  e'ther  in  the 
rules  of  the  common  law  or  in  the  provisions  of  the  Code,  and  the  averment 
is  plainly  iusufilcient  to  raise  an  issue.  "It  is  a  fundamental  rule  of  plead- 
ing that,  if  a  party  wishes  to  traverse  a  fact,  he  must  deny  it  in  plain  and 
unambiguous  terms."  Fermentation  Co.  t.  McPherson,  8  N.  Y.  Supp. 
609.  But  appellant  contends  that  the  defect  is  repaired  by  the  subsequent 
averment  in  the  answer  that  "defendant  is  informed  and  believes  that  the 
said  goods  were  not  shipped  during  the  month  of  June,  July,  and  August, 
1889,  nor  until  September  in  that  year,  in  compliance  with  the  terms  and 
stipulations  of  the  aforesaid  agreement,  all  of  which  this  defendant  will  prove 
on  the  trial  of  this  cause,  by  way  of  defeuse."  A  denial  may  be  on  informa- 
tion and  belief,  {Bennett  v.  ifanvfacturing  Co.,  110  N.  Y.  150,  17  N.  E. 
Rep.  C69;)  but  here  is  no  denial  at  all,  but  a  mere  declaration  that  the  pleader 
is  informed  and  believes  that  a  certain  allegation  in  the  complaint  is  untrue, 
and  that  he  will  so  prove  on  the  trial,  by  way  of  defense.  This,  too,  is  in- 
sufiicient  as  a  traverse  of  the  allegation  in  the  complaint  of  the  due  shipment 
of  the  goods;  and,  as  no  issue  was  raised  as  to  the  fact,  it  stood  admitted, 
and  the  plaintiffs  were  absolved  from  the  obligation  of  proving  it.  We  ao 
cept  this  conclusion  the  more  readily  since  the  justice  of  the  case  is  clearly 
with  the  respondents.    Judgment  affirmed,  with  cost*.    Ail  ooncor. 
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Yalb  et  at.  v.  Dabt  «t  ol. 
{Common  Pleat  ef  UTeio  York  City  arid  Cotmty,  Oeneral  Term.    Wbrairx  S,  1891.) 

1.  TbIAI/— DiHBOnON  OF  VbKDICT— RiSBT  TO  OO  TO  JUBT. 

At  the  trial  of  an  action  bv  payeea  against  acoeptors  of  a  blU  of  exchange,  after 
denial  of  a  motion  by  plaintuiB  that  a  verdict  be  directed  for  them,  and  after  their 
counsel  had  sammed  np  to  the  jury,  defendants'  counsel  moved  for  the  direction  of  a 
verdict  in  their  favor,  on  the  ground  that  the  testimony  was  undisputed  that  "plain- 
tiffs paiA  no  value  for  this  draft,  and  that  the  draft  was  without  consideration. " 
Thereupon  the  Judge  stated  that  he  would  direct  a  verdict  for  plaintiffs,  and  re- 
fused to  permit  defendants  to  withdraw  their  motion  and  "go  to  the  jury  upon  the 
Snestionsof  fact  In  the  case."  Held,  that  this  was  error;  that  defendants'  mo- 
ion  was  not  an  irrevocable  renunciation  of  the  right  to  submit  the  case  to  the  jury ; 
and  that  the  facts  on  which  defendants  desired  the  decision  of  the  jury  were  suffi- 
oiently  specified. 

I.  XXOBFTIOirS— SurFICIBNOT. 

An  exception  by  defendants  "to  the  direction  "  was  sufficient  to  present  the  denial 
of  tiieir  request  to  go  to  the  jury;  the  direction  of  the  verdict  having  been  the  re- 
sponse to  tnat  request, 
ti  Same — Nbcsssitt. 

No  exception  to  the  refusal  of  leave  to  withdraw  the  motion  for  direction  of  a 
verdict  was  necessary,  under  Code  Civil  Proo.  N.  T.  %  992,  allowing  an  exception 
only  "upon  a  question  of  law  arising  upon  the  trial  of  an  issue  of  fact. "  Nor  was 
the  permission  of  the  court  necessary  to  the  withdrawal  of  the  motion. 

Appeal  from  city  court,  general  term. 

Action  bv  Edward  P.  Yale  and  others  against  Henry  C.  Dart  and  another, 
on  a  bill  of  exchange,  of  which  plaintiffs  were  payees,  accepted  by  defend- 
ants.  The  defense  was  that  the  acceptance  was  for  the  accommodation  of 
the  payees,  or  else  for  the  accommodation  of  one  C.  A.  Smith,  to  whom  it 
was  given  for  a  special  purpose,  and  by  whom  it  was  diverted  and  fraudu- 
lently negotiated  to  plaintiffs,  who  were  not  holders  for  value,  and  who,  be- 
sides, on  the  maturity  of  the  bill  and  in  payment  of  it,  received  from  said 
Smith  the  acceptance  of  the  Monio  Hilling  Company.  Defendants  appeal 
from  a  Jndgment  of  the  general  term  of  the  city  court  affirming  a  judgment 
for  plaintiffs  entered  on  a  verdict  directed  by  the  court  at  the  trial  term. 

Argued  before  Allkn,  P.  J.,  and  Bisohoff  and  Pkyok,  JJ. 

Howard  T.  StUlman,  for  appellants.     T.  Henry  Devaey,  for  respondents. 

Prtob,  J.  Independently  of  the  allegations  of  error  affecting  the  merits 
of  the  action,  we  are  of  opinion  that  the  record  discloses  an  error  of  the  court 
in  the  conduct  of  trial,  which  necessarily  involves  a  reversal  of  the  judgment. 
On  conclusion  of  the  evidence  this  occurred:  " I'laintiffa'  Counsel.  I  ask 
your  honor  to  direct  a  verdict  for  the  plaintiffs  upon  the  testimony.  Motion 
denied.  Plaintiffs  except.  Plaintiffs'  counsel  thereupon  addressed  the  jury, 
summing  up  on  behalf  of  the  plaintiffs.  D^endanta'  Counsel.  1  ask  your 
honor  to  direct  a  verdict  for  the  defendants  on  the  ground  that  the  testimony 
Ls  undisputed  that  the  plaintiffs  paid  no  value  for  this  draft,  and  that  the 
draft  was  without  consideration.  T?u  Court  Then  I  will  direct  a  verdict 
in  favor  of  the  plaintiffs.  [To  the  jury].  Gentlemen:  The  counsel  on 
either  side  request  that  I  shall  direct  s  verdict.  They  thereby  admit  that 
there  is  noquestion  of  fact  in  the  ease.  D^endants^  Counsel,  (interrupting). 
Then  1  withdraw  my  motion,  and  ask  to  go  to  the  jury  upon  the  questions  of 
fact  in  the  case.  T/ie  Court.  I  cannot  permit  the  motion  to  be  withdrawn. 
As  I  have  said,  gentlemen,  the  counsel  thereby  admit  that  there  is  no  ques- 
tion of  fact  in  the  case,  and  the  matter  is  submitted  to  the  court  as  a  question 
of  law.  The  amount  of  the  draft  is  $230,  interest,  $21.39,  and  $1.29  protest 
fees,  amounting  in  all  to  the  sum  of  $252.68,  for  which  I  direct  you  to  render 
a  verdict  in  favor  of  the  plaintiffs.  Verdict  accordingly.  Defendants'  coun- 
sel excepted  to  the  direction.  Defendants'  counsel  moved  for  a  new  trial  on 
llie  minutes,  which  motion  was  denied,  and  defendants'  counsel  excepted." 
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By  the  denial  of  plaintiffs'  motion  for  the  directton  of  a  verdict  in  tlieir  favor 
tlie  court  unequivocally  signified  tliat  either  a  verdict  would  be  directed  for 
tlie  defendants,  or  else  the  case  be  submitted  to  the  jury.  Confiding  in  this 
assurance,  counsel  for  defendants  moved  for  a  dired;ion  in  their  favor,  but 
the  eourt  denied  the  motion.  Thereupon  the  coansel,  seeking  to  avail  him- 
■elf  of  the  other  alternative,  asked  to  go  to  the  jury,  but  the  court  refused 
the  request,  and  directed  a  verdict  for  plaintiffs. 

The  denial  of  plaintiffs'  motion  for  a  direction  in  their  behalf  was  a  decision 
by  the  court  that  plaintiffs  were  not  entitled  to  such  direction.  The  denial 
of  defendants'  motion  for  a  direction  was  a  decision  by  tlie  court  that  they 
were  not  entitled  to  such  direction.  The  necessary  elTect  of  the  denial 
of  both  motions  was  a  declaration  by  the  court  that  the  case  exhibited  a  ques- 
tion of  fact  for  solution  by  the  jury.  Iron  Co.  v.  DrexeK  90  N.  Y.  87,  92; 
Vietor  v.  Bauer,  11  N.  Y.  Supp.  100.  Defendants'  request  to  go  to  the  jury 
was  refused  for  tlie  reason  that  by  the  motion  for  a  direction  they  had  con- 
clusively conceded  that  there  was  no  question  for  the  j  ury.  In  otiter  words,  de- 
fendants' motion  for  a  direction  was  denied  because  the  facts  were  in  contro- 
versy; and  their  request  togo  to  the  jury  was  denied  because  their  motion  for  a 
direction  showed  that  there  were  no  facts  in  controversy ;  and  by  this  argument 
in  a  vicious  circle  defendants  were  deprived  of  their  constitu  tioiial  right  of  trial 
by  jury.  But  a  motion  for  the  direction  of  a  verdict  is  not  an  absolute  and 
irrevocable  renunciation  uf  the  right  to  submit  the  case  to  the  jury.  The  rule 
is  that  by  such  motion  a  party  estops  himself  from  contending  on  appeal 
that  there  were  questions  of  fact  for  the  jury,  unless  he  requests  to  go  to  the 
jury  after  denial  of  the  motion.  Dillon  v.  Cockro/t,  90  N.  Y.  649;  Ormes  v. 
Dauehy,  82  N.  Y.  443;  Koehler  v.  Adler,  78  N.  Y.  289.  It  te  a  question 
whether,  when  a  party  omits  to  move  for  a  direction  in  his  favor,  he  may  in- 
sist on  appeal  that  the  verdict  was  without  evidence  or  against  the  weight  of 
evidence.  Siokeh  v.  Gillies,  45  How.  Pr.  94,  96;  Caspar  v.  O'Brien,  15  Abb. 
Pr.  (N.  S.) 402, 403;  Bowe  v.  Stevens,  34  N.  Y.  Super.  Ct  436;  Barrett  v.  Rail- 
road  Co.,  45  K.Y.  628, 632.  But  if  a  party  may  not  move  for  a  nonsuit  or  direc- 
tion except  under  the  penalty  of  precluding  himself  from  the  right  of  submission 
to  the  jury,  he  is  subjected  to  a  dilemma,  upon  one  or  the  other  horn  of 
which  be  is  inevitably  impaled.  This,  however,  is  not  the  law.  By  all  the 
authorities,  after  denial  of  his  motion  for  a  nonsuit  or  direction,  a  party 
may  still  go  to  the  jury  upon  the  controverted  questions  uf  fact.  But  it  is 
objected  tliat  defendants  did  not  sufficiently  specify  the  facts  upon  which 
they  desired  the  decision  of  the  jury.  Counsel  had  asked  the  court  to  direct 
a  verdict  for  the  defendants  "on  tlie  ground  that  the  testimony  is  undisputed 
that  the  plaintiffs  paid  no  value  for  the  draft,  and  that  the  draft  was  without 
consideration."  By  denying  this  request  the  court  virtually  ruled  that  these 
facts  were  not  undisputed;  for,  otherwise,  the  court  must  have  nonsuited 
the  plaintiffs.  Then  counsel  asked  to  go  to  the  jury  "upon  the  questions  of 
fact  in  the  case."  What  facts?  Manifestly  the  facts  which  he  had  assumed 
to  be  uncontroverted,  but  which  the  court  had  ruled  to  be  in  controversy. 
These  were  the  facts,  and  the  only  fucts,  in  the  mind  either  of  the  court  or 
counsel.  No  other  questions  of  fact  had  been  suggested  by  either;  and,  in- 
deed, no  other  questions  of  fact,  necessary  to  the  decision  of  the' case,  are  ap- 
parent upon  the  evidence.  Plainly,  then,  the  questions  of  fact  which  coun- 
sel desired  to  submit  to  the  jury  were  whether  the  bill  was  accommodation 
paper,  and  whether  plaintiffs  had  paid  value  for  it.  Of  this  there  could  be 
neither  doubt  nor  mistake,  and  so  the  question  of  fact  sought  to  be  submitted 
to  the  jury  was  sufficiently  indicated  by  the  motion.  Again,  it  is  urged  that 
no  exception  was  taken  to  the  denial  of  the  request  to  go  to  the  jury.  But 
the  direction  of  a  verdict  was  a  denial  of  defendants'  request  to  go  to  the 
jury;  and  the  exception  was  "to  the  direction"  merely,  not  to  the  direction 
of  a  verdict  for  plaintiffs.    In  terms  the  court  never  refused  the  request  to  go 
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to  the  jarj,  but  In  response  to  that  request  si mplj  directed  a  verdict  for  plain- 
tiffs. Since  plaintiffs  seek  to  stand  upon  the  extreme  technicality  of  the  law, 
a  failuro  on  their  part  to  observe  that  same  technicality  suflSces  for  their 
overthrow. 

Forthennore,  the  refusal  of  the  court  to  suffer  defendants  to  withdraw 
tfaeir  motion  for  the  direction  of  a  verdict  was  error.  As  already  shown,  the 
motion  for  a  direction  was  essential  to  the  preservation  of  all  the  defendants' 
rights.  In  response  to  this  motion  the  court  assnmed  thnt  counsel  had  thereby 
admitted  absolutely  and  defiiUtively  that  there  was  no  question  of  fact  in  the 
case,  and  so,  tliat  defendants  had  irrevocably  authorized  the  court  to  dispose 
of  the  case  without  the  intervention  of  the  jury, — an  unwarrantstble  assump- 
tion. Instantly,  upon  this  intimation  by  the  court,  defendants'  counsel  said, 
"Then  I  withdraw  my  motion,  and  ask  to  go  to  the  jury;"  to  which  the  court 
replied,  "I  cannot  permit  the  motion  to  be  withdrawn."  Why  not?  Noth- 
ing had  intervened  to  create  an  estoppel  against  the  motion.  The  rights  of 
neither  party  had  been  affected  by  the  motion.  The  court  had  not  yetdirected 
the  jury;  the  remark,  "I  will  direct  a  verdict  for  the  plaintiffs,"  being  ad- 
dressed, not  to  the  jury,  but  to  the  counsel.  When  defendants  perceived 
that  the  legal  effect  of  their  motion  had  been  misconstrued  by  the  court  to 
their  prejudice  they  had  an  incontestable  right  to  rescue  themselves  from  the 
peril  in  which  the  mistake  of  tlie  court  had  involved  them.  Such  was  not 
the  measure  meted  to  the  plaintiffs.  They,  too,  asked  the  direction  of  a  ver- 
dict in  their  favor;  but,  instead  of  accepting  the  request  as  a  submission  of 
the  case  to  the  arbitrament  of  the  court  alone,  the  learned  trial  judge  virtu- 
ally allowed  them  to  withdraw  the  motion,  by  suffering  them  to  sum  up  the 
case  to  the  jury.  Nay,  more,  the  learned  judge  himself  exercised  a  power  ot 
revocation  which  he  refused  to  defendants;  for,  after  declining  to  direct  a 
venlict  for  plaintiffs,  the  moment  defendants  were  beguiled  into  a  similar  mo- 
tion he  recalled  his  previous  ruling,  and  directed  a  verdict  for  plHintiffs.  It 
is  said  defendants  took  no  exception  to  the  refusal  of  leave  to  withdraw  their 
motion  for  the  direction  of  a  verdict;  but  no  exception  was  necessary.  An 
exception  is  allowable  only  "upon  a  question  of  law  arising  upon  the  trial  of 
an  issue  of  fact,"  (CSode,  §  992;)  and  that  this  provision  applies  to  a  trial  by 
a  jury  is  manifest  not  only  from  the  office  of  an  exception,  but  from  the  last 
sentence  of  the  cited  section.  Now,  the  refusal  of  leave  to  withdraw  the  mo> 
tlon,  was  not  a  ruling  upon  a  question  of  law,  but  was  a  mere  exercise  of  voli- 
tion of  the  judge;  and  an  exception  to  it  could  by  no  possibility  have  raised  a 
qnestion  of  la  w  for  review.  But  the  exception  to  the  direction  of  a  verdict  for 
plaintiffs  necessarily  involved  an  exception  to  everything  Implied  in  this  direc- 
tion,— that  Is,  to  the  assumption  that  the  case  was  still  with  the  court  for  de- 
cision; in  other  words,  to  the  assumptiim  that  defendants'  witlidrawal  of  the 
motion  was  ineffectual;  more  speciBciilly  still,  to  the  denial  of  leave  to  with- 
draw the  motion. 

Permission  of  the  court  to  withdraw  the  motion  for  a  direction  was  not 
necessary  to  its  withdrawal.  The  court  had  not  yet  acted  upon  the  motion, 
and  whether  or  not  it  should  be  withdrawn  was  dependent  upon  the  will  of 
defendants  alone;  and  when  they  declared  it  withdrawn  it  was  withdrawn, — 
at  all  events  to  the  effect  of  reserving  their  right  to  go  to  the  jury.  For  that 
purpose  the  motion  is  habitaally  withdrawn  after  its  denial  by  a  request  to 
submit  the  facts  to  the  jury.  Similarly,  in  this  case,  if  the  motion  be  sup- 
posed to  stand  as  far  as  to  retain  the  denial  of  it  in  the  record,  defendants 
•till  had  a  right  to  go  to  the  jury;  and  the  denial  of  that  right  is  fatal  error. 
The  judgment  must  be  reversed,  and  a  new  trial  had,  costs  to  the  appellaots 
to  abide  the  event.    AH  concur. 
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Toop  et  al.  o.  Matob,  Etc.,  of  the  City  of  New  York. 
(Common  Pleas  <if  New  York  City  and  County,  Qeneral  Term.    February  8^  ISn.) 

J.  DiSMissAj,— Failcbb  of  Pboof— Pleading. 

In  an  action  against  a  city  for  work  done  and  materials  furnished  in  construot- 
ing  a  sewer,  where  the  answer  admits  that  "certain  worli''  was  performed  in  con- 
structing the  sewer,  a  motion  to  dismiss,  on  the  ground  that  plaintiSs  had  not 
proved  that  they  performed  the  work  or  furnished  the  materials  alleged,  is  prop- 
erly denied,  as  they  are  entitled  to  recover  at  least  a  nominal  amount. 

i.  Appeal — Amendment  op  Pleadinos— Stipulation— Action  by  Assionebs. 

Sureties  for  performance  of  a  contract  for  work  brought  suit,  alleging  that  the 
work  had  been  abandoned  by  the  contractor  and  performed  by  them,  with  the  coa 
sent  of  the  other  party  to  the  contract,  and  recovered  judgment  against  the  latter 
for  the  compensation  agreed  on.  Held,  on  appeal  from  such  judgment,  that  an  ob- 
jection that  plaintiffs  had  not  shown  an  assignment  to  them  of  the  contract  was 
obviated  by  an  oral  stipulation  by  counsel  on  the  argument  that  the  court  should 
dispose  of  the  appeal  as  though  plaintiils  were  properly  assignees  of  the  contract, 
and  that  the  pleadings  shoulabe  amended  to  show  an  allegation  and  admission  of 
such  assignment;  the  appellate  court  having  power  to  allow  such  amendment. 

t.  Municipal  CJobporations — Sewbb  Contkact — Certifioatb  of  Commissioneb. 

A  contract  with  a  city  for  the  oonstruction  of  a  sewer  provided  that  the  work 
should  be  commenced  on  such  day  as  the  commissioner  of  public  works  should  des- 
ignate, and  be  completed  within  60  days  thereafter,  excluding  the  time  during 
which  work  might  be  delayed  by  difficulties  that  could  not  be  foreseen  or  avoided, 
or  by  any  act  or  omission  of  the  city,  "all  of  which  shall  be  determined  by  the  said 
commissioner  of  public  worla,  who  shall  certify  to  the  same  in  writing. "  Held, 
that  the  obtaining  of  such  certificate  was  not  a  condition  precedent  to  the  mainte- 
nance of  an  abtion  to  recover  moneys  earned  under  the  contract.  Following  Dady 
v.  Mayor,  etc.,  10  N.  Y.  Supp.  819. 

4.  liiQuiDATED  Damaqbs— Pleading. 

Under  a  contract  providing  for  a  deduction  from  the  compensation  agreed  to  ba 
paid  for  the  work  contracted  for,  of  a  certain  sum  per  day  as  liquidated  damages 
for  delay  in  completing  the  work  beyond  the  time  speoided,  the  right  to  such  de- 
duction is  not  available  to  defendant  in  an  action  for  the  compensation  unless 
pleaded  either  as  a  counter-claim  or  as  a  partial  defense  under  Code  Civil  Proc.  K. 
Y.  S  508,  which  allows  a  partial  defense  to  be  set  forth  if  "expressly  stated  to  be  a 
partial  defense. " 

Appeal  from  trial  term. 

Action  by  George  H.  Toop  and  James  McBride  against  tbe  mayor,  alder* 
men  and  commonalty  of  the  city  of  New  York.  Defendants  appeal  from  a 
Judgment  for  plaintiffs  entered  on  the  verdict  of  a  jury  and  from  an  order  de- 
Dying  a  motion  for  a  new  trial. 

Argued  before  Daly.  C.  J.,  and  Bischoff  and  Fbyor,  J  J. 

William  H.  Clark,  ( Woolsey  Carmalt,  of  counsel,)  for  appellants.  Be^Ot 
Duer  &  Bauerdorf,  [Robert  E.  Deyo,  of  counsel,)  for  respondents. 

Bischoff,  J.  On  December  27,  1886,  one  James  E.  Devlin  contracted 
with  the  defendants  to  build  a  sewer  on  One  Hundred  and  Forth-Eightb  street 
between  Seventh  and  Eighth  avenues  in  the  city  of  New  York,  the  work  to 
be  commenced  at  such  time  as  the  commissioner  of  public  works  should  des- 
ignate, and  to  be  completed  within  60  days.  At  the  time  of  awarding  the 
contract  to  Devlin,  the  latter  executed  and  delivered  to  tbe  defendants  a 
bond  in  the  penalty  of  $2,000,  with  the  plaintiffs  as  sureties,  and  conditioned 
for  tb*)  faithful  performance  of  the  contract  by  Devlin.  The  contract,  among 
other  things,  provided  for  an  assignment  thereof  by  Devlin  upon  the  previous 
consent  in  writing  to  such  assignment  to  be  indorsed  upon  the  conti-act  by 
tbe  commissioner  of  public  works.  Devlin,  having  been  duly  notified  to  prO' 
ceed  with  the  construction  of  tbe  sewer,  delayed  the  commencement  of  the 
work,  and  was  thereupon  again  notified  by  the  commissioner  of  public  works 
that,  anless  the  work  was  begun  and  completed  witliin  a  reasonable  time,  the 
contract  would  be  declared  abandoned,  and  he  and  bis  sureties  held  answer- 
able for  any  damages  resulting  to  the  defendants.  By  direction  of  the  com- 
missioner of  public  works  a  similar  notice  was  sent  to  tbe  sureties,  the  plain* 
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tifb.  PlaintiffB  thereopon  caased  said  contract  to  be  assigned  to  them  by 
Devlin,  and,  having  duly  notified  the  commissioner  of  public  works  of  such 
saaignment,  requested  his  assent  thereto,  and  permission,  as  such  assignees, 
to  proceed  with  and  complete  the  work.  The  assent  and  permission  were 
accorded,  but  it  did  not  appear  upon  the  trial  that  the  assent  was  in  the 
manner  provided  for  by  the  contract.  After  completion  of  tlie  work  plain- 
tiffs demanded  payment  of  the  con  tract  price,  to-wit,  $2,851.54,  which  amount 
was  conceded  to  be  correct;  but  defendants  claimed  to  be  entitled  to  a  de- 
duction of  $880  under  the  contract,  being  at  the  rate  of  $20  per  day  for  44 
days  employed  in  the  construction  of  the  sewer  in  excess  of  the  60  days 
within  which  the  work  was  agreed  to  be  done.  To  this  deduction  plaintiffs 
objt'cted,  and  thereupon  brought  suit  to  recover  the  full  amount,  and  did  re- 
cover a  verdict  for  the  same,  with  interest,  and  from  the  judgment  entered 
thereon  defendants  liave  appealed. 

The  record  of  this  cast-,  as  the  same  has  been  presented  to  us,  shows  that 
the  contentions  of  the  defendants  upon  the  trial  were  threefold:  First,  that 
plaintiffs  had  not  proved  the  performance  of  the  work,  and  that  they  have 
famished  the  materials  alleged  in  the  complaint,  nor  their  value;  second,  that 
plaintiffs  hail  not  shown  eilhi-r  a  contract  between  themselves  and  the  defend- 
ants, pursuant  to  law,  for  the  performance  of  the  work,  or  an  assignment  to 
them  of  the  contract  with  Devlin;  third,  that  defendants  were  entitled  to  a 
deduction  of  $880  for  damages  for  the  excessive  number  of  days  employed  in 
the  construction  of  the  sewer.  The  first  contention  arose  upon  a  motion  for 
the  dismissal  of  tiie  complaint,  when  the  plaintiffs  rested.  Tlie  learned  trial 
justice  ruled,  and,  we  think,  properly  so,  that  the  answer  did  not  admit  the 
work  or  its  value,  and  required  plaintiffs  to  give  proof  of  these  facts,  and 
thereupon  plaintiffs'  counsel  was  permitted  to  introduce  in  evidence  what 
purports  to  be  a  portion  of  a  cerlificiite  made  by  the  commissioner  of  public 
works.  This  extract  may  be  found  at  page  21  of  the  case  on  appeal,  but  it  is 
difficult  to  understand  how  it  can  be  construed  to  be  any  proof  of  the  rendi- 
tion of  the  work,  the  furnishing  of  the  materials,  or  proof  of  the  value  of  any 
work  performed  by  the  plaintiffs  or  their  assignor.  It  is  at  most  but  a  specifi- 
cation of  the  work  therein  mentioned,  with  certain  prices  set  opposite,  and 
contains  no  admission,  express  or  implied,  that  the  work  therein  mentioned 
was  performed  by  any  person  whatsoever.  Nevertheless,  the  motion  to  dis- 
miss was  properly  denied.  The  answer  admits  that  certain  work  was  per- 
formed in  the  construction  of  the  sewer,  and  this  entitled  the  plaintiffs  to  a 
recovery  of  at  least  nominal  damages,  and  hence  it  would  liave  been  error  to 
dismiss  the  complaint.  The  defect  in  plaintiffs'  proof  was  subsequently 
abundantly  supplied  by  the  defendants,  when  defendants'  counsel  introduced 
in  evidence  the  certificate  of  the  commissioner  of  public  works  in  full,  from 
which  it  appeared  that  the  work  had  been  completed,  and  that  the  sum  claimed 
by  plaintiffs  was  the  amount  which  defendants  agreed  to  pay  therefor.  De- 
fendants' second  contention  was  disposed  of  by  the  verbal  stipulation  entered 
into  by  counsel  for  the  respective  parties  to  this  appeal,  made  in  open  court 
upon  the  argument,  to  the  effect  that  this  court  should  dispose  of  the  appeal 
as  though  the  plaintiffs  were  properly  the  assignees  of  the  contract  with  Dev- 
lin, and  that  the  pleadings  for  such  purpose  shuuld  be  deemed  to  be  amended 
BO  as  to  contain  an  allegation  of  such  assignment  in  the  complaint  andan  ad- 
mission of  the  fact  of  such  assignment  in  the  answer.  The  appellate  court 
has  power  to  allow  such  amendment,  (see  Seeder  v.  Sayre,  70  N.  Y.  180; 
Volkening  v.  De  Qraaff,  SIN.  T.  268,)  and  the  order  to  be  entered  on  the  de- 
cision of  this  appeal  should  contain  a  direction  that  the  pleadings  be  amended 
in  accordance  with  the  stipulation. 

The  remaining  contention — that  respecting  the  claim  of  the  defendants  for 
$880  liquidated  damages — arises  out  of  the  following  clause  of  the  contract 
with  Devlin,  to-wit:  "The  said  party  of  the  second  part  [Devlin]  hereby 
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farther  agrees  that  be  will  commence  the  aforesHid  work  on  such  day  and  at 
snch  place  or  places  as  the  said  commissioner  mii>-  designate,  and  progreM 
therewith  so  as  to  complete  the  same  in  accordance  with  this  agreement,  on 
or  before  sixty  days  thereafter;  that  tiiesaid  number  of  days  shall  not  be  con- 
strued to  mean  consecutive  days,  but  the  aggregate  time  of  all  inspectors  who 
may  be  employed  on  the  work;  and  tliat  in  the  computation  of  said  time,  the 
length  of  time  (expressed  in  days  and  parts  of  a  day)  during  which  the  work 
or  any  part  or  section  thereof  has  been  delayed  in  consequence  of  the  condi- 
tion of  the  weather,  or  tides,  or  by  any  difficult  circumstances  so  unusual  that 
they  could  not  be  foreseen  previous  to,  or  avoided  during,  the  prosecution  of 
the  woik,  or  by  any  act  or  omission  of  the  parties  of  the  first  part,  (all  of 
which  shall  be  determined  by  the  said  commissioner  of  public  works,  who 
shall  certify  to  the  same  in  writing,)  and  also  Sundays  and  holidays,  on 
which  no  work  is  done,  and  days  on  which  the  prosecution  of  the  whole 
work  is  suspended  by  order  in  writing  by  the  said  commissioner,  shall  be  ex- 
ecuted.  *  «  *  And  the  said  party  of  the  second  part  hereby  further 
agrees  that  the  said  parties  of  the  first  part  shall  be,  and  they  are  hereby,  au- 
thorized to  deduct  and  retain  out  of  the  moneys  which  may  be  due  or  become 
due  to  the  said  party  of  the  second  part  under  this  agreement,  as  damages  for 
the  non-completion  of  the  work  aforesaid  within  the  time  hereinbefore  stipu- 
lated for  its  completion,  the  sum  of  twenty  dollars  for  each  and  every  day  the 
aggregate  time  of  the  inspectors  employed  upon  said  vfork  inny  exceed  the 
said  stipulated  time  for  ite  completion,  which  said  sum  of  twenty  dollars  per 
day  is  hereby,  in  view  of  the  ditflciilty  of  estimating  such  damages,  agreed 
upon,  fixed,  and  determined  by  the  parties  hereto  as  the  liquidated  damages 
that  the  parties  of  the  first  part  will  suffer  by  reason  of  such  default,  and  not 
by  way  of  penalty."  It  was  claimed  by  counsel  for  defendants  upon  the  trial, 
and  urged  upon  the  hearing  of  this  appeal,  that  this  clause  necessitated  the 
production  of  the  certificate  of  the  commissioner  of  public  works  as  a  condi- 
tion precedent  to  a  recovery  by  the  plaintiffs.  Precisely  tho  same  clause  was 
considered  by  the  general  term  of  the  supreme  court  in  the  first  department 
in  Dady  v.  Mayor,  etc.,  10  N.  Y.  Supp.  819,  (July,  1890,)  and  it  was  there 
held  "that  this  provision  was  intended  to  enable  the  city  to  appeal  to  the  com- 
missioner in  case  the  contractors  claimed  too  large  a  deduction,  and  did  not 
make  the  obtaining  of  a  certificate  a  condition  precedent  to  the  maintenanoe 
of  a  suit  to  recover  moneys  earned  under  the  contract."  This  construction 
appears  appropriate  upon  a  careful  and  impartial  reading  of  the  particular 
clause  under  consideration.  Phelan  v.  Mayor,  etc.,  119  N.  Y.  86,  28  N.  E. 
Bep.  175,  is  not  to  the  contrary,  as  the  learned  counsel  for  defendants  urges. 
The  decision  in  that  case  extends  no  furttier  than  that,  upon  proof  by  the 
defendant  that  the  time  employed  by  the  performance  of  the  work  exceeded 
the  time  allotted  by  the  contract,  the  defendant  is  entitled  to  a  deduction 
from  the  contract  price  agreed  upon  to  be  paid  for  the  work  of  the  liqui- 
dated damages  fixed  for  each  day  in  excess  of  the  allotted  number  of  days,  and 
that,  if  the  contractor  desires  to  defeat  or  diminish  the  deduction  for  such 
liquidated  damages,  it  is  incumbent  upon  him  to  procure  a  certificate  of  the 
commissioner  of  public  works  excusing  the  delay,  or  part  of  such  delay,  or  to 
show  that  such  a  certificate  had  been  demanded,  and  that  the  commissioner 
had  neglected  or  refused  to  act  in  the  premises.  To  have  availed  themselves, 
however,  of  the  right  to  deduct  the  liquidated  damages  provided  for  in  tbe 
contract,  the  defendants  should  have  pleaded  such  right  by  proper  averments 
and  recitals.  Tbe  right  to  the  deduction  constitutes  either  a  counter-claim  to 
the  amount  of  liquidated  damages  claimed,  or  a  partial  defense  to  plaintiffs' 
cause  of  action.  If  relied  upon  as  a  counter-claim,  the  answer  should  have 
so  stated,  and  asked  for  afiSrmative  relief,  so  that  plaintiffs,  upon  suflScient 
notice,  might  have  replied  thereto  if  they  had  so  desired,  and  thus  have  se- 
cured the  right  to  attack  the  commissioner's  certificate  by  making  the  ques- 
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tion  of  the  good  faith  and  fatmess  of  the  certificate  an  Issne  In  the  action. 
Soeiety  t.  Cuyler,  75  N.  Y.  511.  Again,  if  the  allegations  of  the  answer  re- 
sppcting  the  commissioner's  certiflcate  and  the  deduction  of  liquidated  dam- 
ages were  intended  to  be  interposed  as  a  partial  defense  to  the  plaintiffs'  rause 
of  action,  the  answer  was  not  efiective  for  that  purpose,  because  it  did  not 
expressly  state  that  the  averments  were  relied  upon  hs  h  pnrtial  defense.  See 
Code  CiTil  Proc.  §  508.  There  was,  then,  at  the  time  of  the  trial  no  issue  to 
be  dispoaed  of  touching  the  defendants'  claim  for  liquidated  damages,  and  this 
Tiew  renders  unnecessary  the  discussion  of  the  objections  to  the  admission 
and  exclusion  of  evidence  bearing  upon  such  claim,  as  well  as  defendants'  ex- 
ceptions  to  the  charge  and  refusal  to  charge,  so  far  as  they  refer  to  the  same 
claim.  If  defendants  were  not  in  a  condition  to  insist  upon  their  claim,  the 
exception  and  exclusion  of  evidence  relating  thereto,  and  its  submission  to  the 
jury,  might  have  been  prejudicial  to  the  plaintiffs,  but  cannut  be  said  to  have 
harmed  the  defendants.  The  judgment  and  order  appealed  from  should  be 
ailinned.  with  coats.    All  concur. 


Malcolm  v.  Metbofolitan  El.  Rt.  Co.  «t  aX. 
(Common  Fleat  of  New  York  CUu  and  County,  Oeneral  Term.    Februarys,  1891.) 

1.  ElDIISNT  DOMiUN — COXFBHSilTION— EtIDBNOB. 

In  an  action  for  damages  to  the  rental  value  of  property  from  the  maintenance 
of  an  elevated  railway,  a  question  to  a  witness,  on  the  snbjeot  of  damages,  the 
owner  of  a  stable  adjacent  to  the  premises,  how  much  the  railroad  had  damaged  his 
■table,  alUiough  not  competent  as  evidence  In  chief,  because  foreign  to  the  issue 
and  mere  matter  of  opinion,  may  be  proper  on  cross-examination. 

t.  Baxx — Objections  to  Svidbitok. 

An  answer  to  such  question  that  the  elevated  road  had  damaged  the  witness' 
"Imsineis''  a  certain  sum,  is  irresponsive;  bat  in  the  absence  of  a  motion  to  strike 
it  out,  or  to  direct  the  JU17  to  disregard  it,  an  exception  to  its  admission  as  incom 
petent  is  not  arailablei 

t.  Appeal — Revibw — Objectioks  to  Evidejjob. 

A  general  objection  to  the  admission  in  evidence  of  a  written  instroment,  pot^ 
tions  of  which  are  competent,  is  Ineffectual  on  appeal,  especially  where  the  injuri- 
ous effect  of  the  objectionable  part.of  it  is  obviated  by  a  subsequent  instruction  to 
the  jury. 

Appeal  from  trial  term. 

Action  by  Mary  Malcolm  against  the  Metropolitan  Elevated  Railway  Com- 
pany and  the  Manhattan  Railway  Company,  for  damages  for  injury  to  the 
rental  value  of  plaintiff's  property  from  the  maintenance  and  operation  of  de- 
fendants' railway.  Defendants  appeal  from  a  judgment  for  plaintiff  entered 
on  the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Plaintiff  was  owner  of  a  life-estate  only  in  the  premises,  and  that  estate  was 
terminated  by  sale  July  17,  1886,  between  which  date  and  the  date  when  the 
statute  of  limitations  attached  to  the  cause  of  action  a  period  of  four  years, 
two  months,  and  live  days  intervened;  and  it  was  damages  during  this  inter- 
val only  that  plaintiff  was  allowed  to  recover. 

Argued  before  Dalt,  C.  J.,  and  Bisciiofp  and  Prtor,  JJ. 

Daisies  &  Rapallo,  {Brainard  Tollea,  of  counsel,)  for  appellants.  8mtth  A 
Botoman,  {Artemas  B.  Smith,  of  counsel,)  for  respondent. 

Phtob,  J.  For  reversal  of  the  judgment  appellant  relies  exclusively  upon 
two  exceptions  to  the  admission  of  evidence,  and  the  decision  of  the  appeal 
depends  upon  the  validity  of  those  exceptions.  A  witness,  owner  of  a  stable 
adjacent  to  the  premises  in  question,  was  allowed,  against  an  objection  and 
exception  by  appellants,  to  testify  to  the  amount  of  Injury  inflicted  on  his 
property  by  defendants'  railway.  As  evidence  in  chief  lor  plaintiff  this  tes- 
timony was  clearly  incompetent,  because — First,  tlie  question  of  specific  in- 
jury to  the  property  of  the  witness  was  wholly  foreign  from  the  issue  as  to 
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Injury  to  plaintiff's  property;  and,  secondly,  the  opinion  of  a  witness  as  to 
the  amonnt  of  damage  is  always  inadmissible,  because  a  distinct  and  direct 
intrusion  upon  tlie  province  of  the  jury.  But  the  impeaclied  testimony  was 
not  offered  or  received  as  evidence  in  support  of  plaintilTs  case,  and  the 
question  is,  was  it  legitimate  upon  cross-examination?  The  witness  intro- 
duced for  the  defense  lived  in  the  house  in  controversy,  and  in  reply  to  coon- 
sel  for  appellant  testified  that  "the  elevated  railroad  don't  bother  me  much. 
I  have  not  found  it  a  serious  inconvenience  to  my  living  there."  On  disclos- 
ure of  the  fact  that  witness  owned  a  stable  in  tlie  same  street,  and  in  prox- 
imity to  the  premises  in  question,  and  that  be  had  brought  suit  against  the 
railroad  company  for  damages  to  that  stable,  he  was  aslied,  on  cross-examina- 
tion: "How  much  do  you  think  the  elevated  road  has  damaged  your  stable?" 
On  cross-examination  "a  witness  may  be  aslced  any  questions  which  tend  to 
test  his  accuracy,  veracity,  or  credibility. "  Steph.  l3ig.Ev.  art.  129;  1  Green  1. 
£v.  §  446.  "The  range  and  extent  of  cross-examination  is,  as  a  general  rule, 
witliin  the  discretion  of  tiie  court,  subject  to  the  limitation  that  it  mast  re- 
late to  matters  pertinent  to  the  issue,  or  which  tend  to  discredit  a  witness 
or  impeach  his  moral  character. "  People  v.  Court  of  Oyer  <£•  Terminer,  83  N. 
Y.  438.  Within  the  limits  thus  authoritatively  defined  by  the  court  of  ap- 
peals, the  interrogatory  under  criticism  was  indisputably  legitimate.  An 
opinion  of  the  witness  that  specific  property  was  not  materiiilly  affected  by 
the  operation  of  a  given  cause  would  certainly  be  in  some  measure  invalidated 
by  an  opinion  of  the  witness  that  other  property  subjected  to  the  influence  of 
tlie  same  cause  was  thereby  injured  to  an  enormous  degree.  The  discrepancy 
of  opinion  plainly  affects  the  consistency  and  soundness  of  his  judgment,  and, 
inrleed,  affords  legitimate  ground  for  challenging  his  veracity.  Again,  upon 
the  supposition  tliat  the  testimony  given  was  incompetent,  for  a  technical 
reason  the  exception  under  review  is  unavailable  for  reversal  of  the  judg- 
ment. The  question  was:  "How  much  do  you  think  the  elevated  road  has  dam- 
aged yourstable?"  Objection  bydefendanls.  The  witness  replied,  "Iconsider 
that  the  elevated  railroad  has  hurt  my  business  twenty  thousand  dollars, " — an 
obviously  irresponsive  answer,  as  to  which  no  motion  was  made  to  strike  it 
out,  or  request  to  direct  the  jury  to  disregard  it.  The  objection  was  nugatory. 
Plainer  v.  Plainer,  78  N.  Y.  91.  Equally  untenable  is  the  other  of  the  two 
exceptions  upon  which  appellants  rely.  Plaintiff  introduced  the  agreement 
for  the  sale  of  the  property  in  question.  Defendants  objected  to  the  admis- 
sion of  "the  agreement"  in  evidence,  but  the  court  received  it,  and  defend- 
ants excepted.  But  manifestly  the  document  was  competent  evidence  to 
show — First,  the  duration  of  plaintiff's  estate,  and  so  the  period  for  wliich 
she  might  recover  damages;  and,  secondly,  that  the  cause  of  action  upon 
which  she  sues  did  not  pass  with  the  e.stfite,  but  was  reserved  to  plaintiff. 
Portions  of  the  paper  being  competent  evidence,  a  general  objection  to  the  en- 
tire instrument  is  ineffectual;  but  appellants  should  have  discriminated  the 
inadmissible  parts,  and  leveled  their  exceptions  exclusively  against  them. 
The  provision  of  the  agreement  which  defendants  distinguish  as  obnoxious 
evidence  is  the  clause  purporting  to  reserve  from  the  grant  of  the  property  s 
riglit  in  plaintiff  to  sue  for  future  damages;  but  the  court  expressly  instructed 
the  jury  that  the  plaintiff  could  not  recover  for  such  damages,  and  so  the  er- 
ror, even  if  available  on  the  record,  was  obviated.  Judgment  and  order  af- 
firmed, with  costs.    All  concur. 


LiFMAN  et  al.  V.  Jackson  Abohiteotcbal  Ibom-Wobes  et  ol. 
{Convnwn  Plea*  of  New  York  City  nnd  County,  General  Term.    February  9, 1891.) 

IIOBTOAOES— FOTURB  AdYASCES— MECHANICS'  LlENS — PBIOHITT. 

Mortgagees)  in  a  mortgage  to  secure  f ature  advances  under  a  building  loan  sgree- 
meot,  aXtur  advancing  a  part  of  the  amount,  on  the  filing  of  a  mecbanio's  lien  against 
the  premises,  refused,  as  they  had  a  right  to  do  under  the  agreement,  to  make  tui> 
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ther  advances.  An  af^reement  was  then  made  between  the  mortgagees,  the  mort- 
gagors, and  the  lienors  that  the  mortgagees  should  make  additional  advances,  and 
accept  orders  in  favor  of  the  lienors  and  others,  payable  out  of  speuLfied  install- 
ments, and  the  lienors  agreed  that  their  lien  should  be  subordinate  to  such  ad- 
vances. The  work  on  the  hnildings  did  not  proceed  far  enough,  on  these  advances, 
to  render  the  installments  specified  pavable,  and  a  further  agreement  was  made 
that  the  mortgagees  should  make  further  advances,  to  be  used  for  work  on  the 
bnildings,  and  advanoee  on  a  second  mortgage,  to  be  used  only  for  certain  specified 
work  tnereon,  and  the  Uenors  ag^reed  that  their  lien  be  suboi-dinate  also  to  these 
advances.  Such  advances  were  made  to  the  whole  amount  of  the  first  mortgage, 
and  a  part  of  the  amount  of  the  second  mortgage,  and  were  used  accordinf;  to  the 
agreement;  but  the  work  necessary  to  entitle  the  mortgagors  to  the  iustuUments 
specified  in  the  first  agreement  was  never  completed.  Meld,  that  the  mechanic's 
lien  was  postponed  to  all  advances  made  for  the  completion  of  the  buildings  under 
the  first  mortgage,  unless  tho  mortgagors  became  entitled  to  the  installments  spec- 
ified in  the  first  agreement  before  the  amount  of  that  mortgage  had  been  fully  ad- 
vanced, and  that  that  mortgage  was  therefore  entitled  to  priority,  for  the  whole 
amount  thereof,  over  the  mechanic's  lien. 

Appeal  from  judgment  entered  on  report  of  referee. 

Action  by  Julius  Lipman  and  William  Cohen  again.sfWilliam  A.  Mathesius 
and  Isabella  C.  Anderson  and  olben,  to  foreclose  a  mortgage.  The  defendant 
the  Jackson  Architectural  Iron- Works  appeals  from  a  judgment  of  foreclosure 
and  sale  entered  on  a  referee's  report.  On  the  trial  tiie  following  opinion  was 
rendered  by  the  referee:  "The  only  question  for  decision  in  this  action  is  as 
to  tbe  relative  priority  of  the  lien  of  the  plaintifFs  under  the  mort;;age,  and 
of  the  Jackson  Architectural  Iron- Works  under  its  notice  of  lien.  The  plain- 
tiffs  made  a  builder's  loan  to  William  A.  Mathesius  and  IsabellH  C.  Anderson 
of  $55,U00,  secured  by  a  mortgage  on  the  premises  mentioned  in  the  complaint. 
In  November,  1888,  there  had  been  advanced  in  cash  and  by  the  acceptances 
of  orders  the  sum  of  $40,037.34,  The  Jackson  Architectural  Iron- Works  on 
September  25.  1888,  had  Qled  a  mechanic's  lien  against  the  premises.  In  No- 
vember, 1888,  an  agreement  was  made  reciting  that  it  was  for  the  best  interests 
of  ail  concerned  that  work  should  be  continued  upon  the  premises,  and  that 
Lipman  and  Cohen  should  accept  an  order  in  favor  of  the  Jackson  Arcliitect- 
nral  Iron- Works  (or  the  sum  of  S2,879.10,  with  interest,  of  which  $800  sliould 
be  payable  when  Mathesius  and  Anderson  became  entitled  to  the  iifteenth 
payment  according  to  the  terms  of  their  builder's  loan  contract,  and  the  bal- 
ance when  they  became  entitle<l  to  tbe  sixteenth- payment  according  to  the 
terms  of  the  said  contract,  and  providing  that  the  mechanic's  lien  should  be 
postponed  to  the  payments  of  such  acceptances,  and  of  other  acceptances  pro- 
vided for  in  the  agreement.  The  building  was  not  completed  by  Mathesius 
and  Anderson,  nor  were  tbe  fifteenth  and  sixt.-enth  payments  r>aclied,  and 
on  April  3, 1889,  the  Jackson  Architectural  Iron- Works  entered  into  another 
agreement,  reciting  that  Lipman  and  Cohen  had  contracted  to  lend  Mathesius 
and  Anderson  tlie  further  sum  of  $10,000,  to  be  secured  by  a  mortgage  on  the 
premises,  that  sum  to  be  used  in  putting  the  trim  upon  the  building  and 
the  plumbing  work,  and  agreeing  that  Lipman  and  Cohen  should  pay  to 
Matbesins  and  Anderson  the  full  sum  of  $55,000  and  $10,000,  le.ss  tlie  amount 
of  $2,879.10  and  interest,  to  be  paid  to  tlie  Jackaou  Architectural  Iron- Works, 
provided,  however,  tliat  such  payments  and  advances,  so  far  as  secured  by 
tbe  mortgage  of  $55,000,  should  be  made  for  work  and  materials  to  be  done 
and  used  in  the  construction  and  building  of  the  houses,  and  for  no  other  pur- 
pose: 80  far  as  such  advances  were  made  upon  the  security  of  tbe  mortgage 
for  $10,000,  they  should  be  used  for  the  trim  on  siiid  buildings  and  the  plumb- 
ing work.  And  it  was  agreer)  that  the  said  payments  and  ad  vanc>-s  made  and 
to  be  made  on  the  security  of  said  mortgage  of  $55,000  and  $10,000  might  be 
deemed  and  taken  to  be  secured  by  the  mortgages  to  tbe  same  extent  and  in 
the  same  way  as  if  the  payments  bad  been  made  prior  to  the  filing  of  the  me- 
chanic's lien  of  tbe  Jackson  Architectural  Iron- Works.  It  now  appears  that 
(he  whole  amount  of  $55,000  provided  for  by  tbe  first  mortgage  to  Lipman 
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and  Cohen  has  been  advanced  for  work  and  materials  to  be  done  and  used  In 
the  construction  and  bailding  of  the  houses.  It  also  appears  that  some  ad- 
vances have  been  made  upon  the  SIO.OOO  mortgage,  and  that  Matheslus  and 
Anderson  have  never  become  entitled  to  the  fifteenth  or  sixteenth  payments 
due  under  their  building  contract.  The  result  of  these  agreements,  under 
this  state  of  facts,  appears  to  me  plainly  to  be  that  the  Jackson  Architectural 
Iron-Works  posti>oned  their  lien  to  nil  advances  made  for  the  completion  of 
the  building  under  the  $55,000  mortgage,  unless  Matheslus  and  Anderson 
hpcame  entitled  to  the  fifteenth  and  sixteenth  payments  before  the  $55,000 
had  been  fully  advanced,  and  the  plaintiffs  are  therefore  entitled  to  a  lien 
upon  the  mortgaged  premises  for  the  full  amount  of  $55,000  and  interest,  in 
priority  of  the  claim  of  the  Jackson  Architectural  Iron- Works,  which  was 
postponed  by  the  two  agreements  mentioned." 

Argued  before  Daly,  C.  J.,  and  13ischoff  and  Putor,  JJ. 

Ogdtn  &  Beekman,  {Henry  R.  Beekman,  of  counsel,)  for  appellants. 
Charlea  E.  L,  Jeliffe,  {Ephraim  A.  Jacob,  of  counsel,)  for  respondents. 

BiSGHOFF,  J.  The  only  question  litigated  between  the  parties  to  this  ap- 
peal was  that  of  the  relative  priority  of  tlie  mortgage  lien  of  plaintifEs  and 
the  mechanic's  lien  of  appellant,  the  Jackson  Architectural  Iron-Works.  The 
mortgage  was  executed  to  the  plaintiffs  to  secure  future  advances  to  the  ex- 
tent of  $55,000.  to  be  paid  in  installments,  underabnilding  loan  agreement  be- 
tween the  plaintiffs  and  the  mortgagors.  On  September  25,  1888,  when  the 
plaintiffs  had  advanced  upon  their  mortgage  $40,087.34,  the  Jackson  Architect- 
ural Iron-Works  filed  a  notice  of  their  lien  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York.  Plaintiffs,  availing  themselves  of  their  right  to 
do  BO  under  the  building  loan  agreement  above  mentioned,  because  of  the  fil- 
ing of  said  notice  of  Hen,  refused  to  make  additional  advauces.  Thereupon 
an  agreement  was  entered  into  between  plaintitTs.  the  mortgagors,  and  the 
Jackson  Architectural  Iron-Works,  by  which  plaintiffs  agreed  to  make  further 
advances,  and  the  appellants  agreed  to  subordinate  their  lien  to  such  ad- 
vances. This  agreement  was  entered  into  in  November,  1888.  On  April  3, 
1889,  a  further  agreement  was  entered  into,  among  the  same  parties,  pursu- 
ant to  which  the  lien  of  the  Jackson  Architectural  Iron- Works  was  still  fur- 
ther subordinated  to  advances  which  plaintiffs  agreed  to  make  upon  a  second 
mortgage.  Upon  the  hearing  before  the  referee  no  conflict  of  evidence  ap- 
peared, the  case  being  disposed  of  upon  the  testimony  of  plaintiff  Lipman, 
and  documentary  evidence  consisting  of  the  three  agreements  hereinbefore 
mentioned;  and  the  question  of  priority  determined  by  the  referee  rested  ex- 
clusively on  the  construction  of  these  agreements.  The  opinion  of  the  referee 
which  forms  a  part  of  the  record  before  us  refers  to  each  of  these  agreements, 
and  a  careful  examination  of  them  convinces  us  that  the  learned  referee  has 
not  misapprehended  their  effect,  and  that  no  error  was  committed  in  his  con- 
struction thereof.  Accepting  the  construction  as  made  by  the  referee,  hia 
report,  and  tlie  findings  and  conclusions  stated  therein,  are  fully  supported 
by  the  evidence,  and  the  exceptions  thereto  furnish  no  ground  for  reversal. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Dalt,  G.  J.,  concurs. 

BiBN  et  al.  V.  Abbbt  et  al. 
{Common  Plea*  of  New  York  Ctty  and  Count]/.  Oeneral  Term.    Febmaiy  9,  IflBL) 
ABSUMPSIT— WOKX  AND  Labob— Plbadiho  akd  EviDiirci. 

A  oomplaint  alleged  that  plaintiffs,  at  defendants'  request,  performed  servioea 
and  furnished  materials  in  making  certain  lithographs  at  an  agreed  price.  Tbe 
answer  cootained  a  general  denial.  At  the  trial,  it  appeared  that  the  oontract  was 
ttiat  the  lithographs  should  be  "as  per  sketohas"  siuimitted.    Held  that,  ■■  tbe 
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oomplaint  did  not  Bot  ont  the  wbole  oontraot,  defendant*,  nnder  Hbtir  general  de- 
ntal, might  avail  themselves  of  the  part  omitted;  and  that  it  was  error  to  refuse 
to  charge  that,  if  the  lithographs  were  not  according  to  the  sketches,  plaintifls 
oould  not  recover  on  the  agreement. 

Appeal  from  city  court,  general  term. 

Action  by  Julius  Bien  and  William  M,  Franklin  against  Henry  E.  Abbey, 
John  B.  Scboeffel,  and  Maurice  B.  Grau.  Defendants  appeal  from  a  judg- 
ment of  the  general  term  of  the  city  court  affirming  a  judgment  of  that  court 
for  plaintifFa  entered  on  the  verdict  of  a  jury,  and  affirming  an  order  deny- 
ing a  motion  for  a  new  trial. 

Argued  before  Dalt,  C.  J.,  and  Bischoff  and  Pbtob,  JJ. 

A.  J.  Dittenhaefer  and  David  Qerber,  for  appellants.  FranJUin  Bien,  for 
lespondents. 

Bischoff,  J.  The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered.  The  complaint  alleged  that  plaintiffs,  at  the  special  instance 
and  request  of  the  defendants,  performed  work,  labor,  and  services,  and  fur- 
nished materials,  together  of  the  agreed  price  of  $800,  and  that  the  same  con- 
sisted of  lithographic  sheets  designed  for  use  in  a  theatrical  play  known  as 
"Anthony  and  Cleopatra;"  that  defendants  were  entitled  to  a  credit  of  $328.96, 
and  were  indebted  in  a  balance  of  $471,04.  Defendants  denied  the  perform- 
ance of  such  work,  labor,  and  services,  and  the  furnishing  of  such  materials, 
as  well  as  any  indebtedness  due  the  plaintiffs  whatever;  and,  as  a  further 
and  specific  defense,  alleged  an  agreement  whereby  defendants  were  to  accept 
and  pay  for  such  of  the  lithographs  mentioned  in  the  complaint  as  defend- 
ants in  their  discretion  might  require;  that  under  said  agreement  defendants 
received  9328.96  worth  of  such  lithographs,  which  sum  was  duly  paid. 

Plaintiffs  based  their  right  to  recover  on  the  following  contract,  which 
they  offered  in  evidence: 

"Offices  of  Abbby,  Schobffbi.  Jk  Grait,  1212  Broadway,  New  York. 

"Jan,  26th,  '89. 

"Central  Litho.  Company — Gentlemen:  Please  furnish  five  thousand, 
each  three  full  sheet,  lithos,,  in  four  printings,  as  per  sketches,  at  8c.  each, 
to  be  paid  (or,  as  used,  in  one  year. 

"Abbey,  Scboeffel  &  Grau. 
"Per  C.  A.  ScHRoaDER." 

And  they  were  on  the  trial  pormltled  to  show  that  the  lithographs  made 
corresponded  to  the  sketches  submitted,  and  that  defendants  had  expressed 
their  approval  of  the  work.  Defendants,  on  the  other  hand,  sought  to  prove, 
and  introduced  evidence  to  that  effect,  that  the  work  done  was  not  in  accord- 
ance with  the  sketches,  and  that  this  was  conceded  by  the  plaintiffs.  At 
tlie  close  of  tlie  trial  defendants'  counsel  requested  the  court  to  charge  the 
jury  "that  on  the  evidence  introduced,  both  by  the  plaintiffs  and  defendants, 
if  the  jury  find  that  they  [the  lithographs]  were  not  according  to  the  sketches, 
the  plaintiffs  cannot  recover  even  under  that  agreement;"  to  which  the  trial 
jostice  replied:  "That  I  shall  decline  to  charge  upon  the  ground  that  there 
is  no  such  issue."  To  this  refusal  an  exception  was  duly  taken.  Defend- 
ants were  entitled  to  the  instruction  requested,  and  the  refusal  to  submit  to 
the  jury  the  question  wliether  or  not  the  work  sued  for  was  done  in  compli- 
ance with  the  sketches  was  tantamount  to  a  refusal  to  submit  the  question 
of  plaintiffs'  performance  or  non -performance  of  the  agreement  sued  upon. 
The  complaint  did  not  set  out  all  of  the  contract  of  employment,  and  undpr 
their  general  denial  the  defendants  were  entitled  to  put  in  evidence  the  part 
omitted.  Marth  v.  Dodge,  66  N,  Y.  533.  That  having  been  dona,  perform- 
ance in  the  manner  required  by  the  contract  became  a  condition  precedoit 
to  plaintiffs'  right  of  recovery,  and  under  their  general  denial  the  defendants 
were  entitled  to  show  that  the  work  performed  by  plaintiffs  was  not  the  woik 
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for  which  defendants  had  agreed  to  paj.  A  general  or  speciflc  denial  does 
not  authorize  proof  of  new  matter  constituting  a  defense,  but  under  it  the 
defendant  may  give  in  evidence  anything  which  shows,  or  tends  to  show,  that 
the  evidence  relied  upon  by  the  plaintiff  to  establish  a  fact  necessary  and  ma- 
terial to  his  recovery  is  untrue.  Sohatu  v.  Oas-Light  Co.,  45  How.  Pr.  481: 
O^Brien  v.  McCann,  58  N.  Y.  873.  The  error  above  pointed  out  is  sufficient 
to  entitle  defendants  to'a  reversal  of  the  judgment  apjiealed  from,  and  ren- 
ders the  discussion  of  other  exceptions  unnecessary.  Judgment  and  order 
appealed  from  reversed,  and  new  trial  ordered,  with  costs  to  abide  the  event. 
All  concur. 


MoCahpbell  o.  Gunabd  S.  S.  Co.,  Limited. 
(Common  Plea*  of  New  York  City  and  County,  Oeneral  Term.  Kebraary  9, 1891.) 

1.  IXIURT  TO  BUFLOTB — DeFBOTTVB  APPLIAKOBS. 

PlaintUC,  a  longTBhoreman  of  some  years'  experience,  while  working  for  defendant 
steam-ship  company,  was  directed  by  its  st;;vedore,  with  another  worliman,  to  talie 
a  certain  four-wheeled  platform  truck  to  the  deck  of  a  steam-ship,  and  with  it  to  re- 
move, down  an  inclined  gangway  to  the  wharf,  certain  drums  of  caustic  soda.  Two 
such  drums,  weighing  600  pounds  eaob,  were  placed  on  the  platform  of  the  truck, 
and  a  wooden  chock  was  placed  on  the  platform  in  front  of  them  by  the  other  work- 
man; and,  on  his  telling  plaintiff  to  go  ahead,  plaintiff,  taking  hold  of  the  tongue 
of  the  truck,  started  down  the  gangway,  hut  the  chock  slipped  forward,  and  the 
drums  rolled  off  the  truck  and  down  the  gangway,  and  injured  plaintiff.  Held,  in 
an  action  therefor  by  him  against  defendant,  in  which  it  appeared  that  the  truck 
was  of  the  kind  in  common  use  In  such  work,  and  was  in  good  order,  and  that  simi- 
lar chocks  were  nsually  placed  in  front  of  such  drums  to  prevent  their  rolling,  and 
it  was  not  shown  that  any  such  accident  had  happened  before,  although  tbe  same 
procedure  had  been  in  use  for  years,  that,  as  a  matter  of  law,  tbe  appliances  used 
were  reasonably  safe  and  suitable;  that,  although  plaintiff  had  never  used  plat- 
form trucks,  and  bad  never  trucked  drums  of  caustic  soda,  defendant  was  not  bound 
to  instruct  him  in  the  use  of  the  truck,  or  to  give  him  notice  of  peril;  the  risk,  what- 
ever there  was,  being  apparent. 
S.  S^ME — Neoligesce  of  Fellow-Servant. 

Any  negligence  in  not  placing  the  chock  with  proper  care,  or  in  not  leaving  the 
•ling  with  which  the  drums  had  been  hauled  from  the  hold  on  tbem  until  they 
reaped  the  wharf,  was  negligence  of  plaintiff's  fellow-workman,  for  which  defend- 
ant was  not  liable. 

Appeal  from  trial  term. 

Action  by  Daniel  McCampbell  against  the  Gunard  Steam-Ship  Company, 
Limited.  Defendant  appeals  from  a  judgment  for  the  plaintifT  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Aigued  before  Bookstavbh,  Bischoff,  and  Puyok,  JJ. 

Owen,  Gray  &  Sturges,  {Frank  D.  Sturgea,  of  counsel.)  for  appellant,  fit. 
F,  Hyman,  (George  William  Hart,  Jr.,  of  counsel,)  for  respondent. 

BooKSTAVER,  J.  When  the  plaintiff  rested,  and  again  when  all  the  evl* 
dence  was  in,  the  defendant  moved  to  dismiss  the  coinpliiint  on  the  following 
grounds:  (1)  That  there  was  no  evidence  to  charge  defendant  with  any  neg- 
ligence in  supplying  a  proper  and  reasonably  safe  appliance  for  the  work  to 
be  done;  (2)  that  the  injury  was  occasioued  througli  the  fault  of  a  fellow- 
employe,  if  there  was  any  negligence;  and  (3)  that  it  was  one  of  the  risks  in- 
cident to  tbe  employment,  wliich  was  as  apparent  to  plaintiff  ns  to  defend- 
ant. These  motions  were  denied,  and  defendant  excepted.  These  exceptions 
raise  tbe  only  questions  to  be  consider«d  on  this  appeaL  The  plaintiff  was  a 
longshoreman  of  some  years'  experience  at  the  time  he  received  the  injury. 
Op  the  morning  of  August  23,  1883,  he  was  engaged  in  trucking  fruit,  eto.. 
on  defendants'  wliarf  in  this  city.  After  he  had  been  working  at  tliis  for  a 
short  time,  Mr.  Craven,  the  stevedore  of  the  defendant,  directed  him  and  a 
longshoreman  named  Commorford  to  take  a  four-wheeled  platform  truck 
pointed  out  to  tbem  by  him  to  the  deck  of  tbe  Gallia,  then  lying  at  tbe  wbarf, 
and  with  it  to  remove  certain  drums  of  caustic  soda.    In  order  to  do  this  it 
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was  necessary  to  go  down  an  inclined  gangway  about  20  feet  long,  and 
which  was  7  or  8  feet  higher  where  it  rested  on  the  vessel  than  the  wharf 
end  of  it.  When  the  plaintiff  and  his  co-laborer  reached  the  deck  of  the 
new  vessel,  2  drums  of  the  soda,  weighing  600  pounds  each,  were  placed 
upon  the  platform  of  the  truck,  and  a  joist  about  4  inches  in  height,  called 
a  "chock,"  was  placed  by  bis  fellow-workmen  upon  the  platform  in  front  of 
the  first  drum,  and  similar  chocks  were  inserted  between  the  spokes  of  the 
hind  wheels  in  order  tu  lock  them  while  going  down  the  gangway.  When 
everything  was  adjusted,  word  was  given  by  his  co-laborer  to  go  aliead,  and 
the  plaintiff,  taking  hold  of  the  tongue  of  tlie  truck,  started  down  the  gang- 
way. For  some  cause  the  chock  slipped  forward,  and  the  drums  rolled  off 
the  truck  and  down  the  gangway,  catching  one  of  plaintiff's  feet,  and  break- 
ing some  of  the  bones,  it  was  not  ciaimed  on  the  argument  that  there  was 
any  fault  in  the  gangway,  or  that  it  was  too  short,  making  the  incline  too 
steep.  The  evidence  does  not  show  that  plaintiff  slipped,  or  had  any  diffi- 
culty In  maintaining  a  firm  foothold  on  account  of  the  incline.  According  to 
plaintiff's  contention,  both  at  ttie  trial  and  on  the  argument  of  the  appeal,  the 
sole  negligence  of  the  defendant  consisted  in  the  stevedore's  direction  to  plain- 
tiff and  Commorford  to  use  a  platform  truck  instead  of  two-wheeled  trucks  in 
doing  the  work.  It  is  claimed  that  two-wbeeied  tracks  would  have  been 
safe,  while  the  platform  truck  was  not.  It  is  true  tliat,  so  long  as  the  work- 
man stood  upright,  a  cylindrical  body  placed  on  a  two-wheeled  truck  could 
not  roll  forward  while  going  down  an  incline,  as  the  arms  of  the  truck  would 
prevent  it.  But  it  must  be  borne  in  mind  that  the  articles  to  be  moved  were 
heavy,  weighing  600  pounds  each;  that  no  part  of  this  weight  would  have  to 
be  supported  by  the  workman  using  a  platform  truck,  while  a  considerable 
part  of  it  would  have  to  be  sustained  by  a  workman  using  a  two-wheeled  one, 
especially  when  going  down  an  incline;  that  this  weight  would  render  him 
more  liable  to  stumble  or  slip,  and  make  it  hai'der  to  recover  himself  if  he 
did.  If  he  fell  the  drum  would  certainly  roll  forward,  and  probable  over  a 
prostrate  man,  with  the  chances  in  favor  of  a  more  serious  injury  than  was 
suffered  in  this  case.  In  view  of  all  the  facts,  it  seems  to  us  that  a  reason- 
able and  prudent  man  might  in  the  exercise  of  a  sound  judgment  well  have 
determined  not  only  that  a  platform  truck  made  the  work  lighter  for  the  la- 
borer, but  safer.  If  there  was  any  error  in  judgment  in  making  the  selec- 
tion by  a  fellow-workman,  the  master  would  not  be  liable.  Kenny  v.  Steam- 
Ship  Co.,  52  X.  Y.  Super.  Ct.  434.  The  test  of  the  defendant's  responsibility, 
however,  is  not  whether  another  truck  might  have  been  safer,  but  whether 
the  one  used  was  reasonably  safe  and  suitable.  The  defendant  was  not  re- 
quired to  furnish  or  use  the  best  kind  of  truck,  and  cannot  be  held  liable  un- 
less its  negligence  is  affirmatively  shown  to  have  ciiused  the  injury.  Negli- 
gence in  supplying  apparatus  cannot  fairly  be  inferred  where  injury  cannot 
reasonably  be  anticipated  from  its  use.  Burke  v.  Witherbee,  98  N.  Y.  562; 
Marsh  v.  Chiakering,  101  N.  Y.  396,  5  N.  E.  liep.  56;  Sweeney  v.  Envelope 
Co.,  101  N.  T.  520,  5  N.  E.  Rep.  358;  Hickey  v.  Taaffe,  105  N.  Y.  26, 12  N. 
E.  Bep.  286;  Lafflin  v.  Railroad  Co.,  (N.  Y.)  12  N.E.  Rep.  599;  Stringham 
V.  Hilton,  111  N.  Y.  188, 18  N.  E.  Bep.  870;  Byrnes  v.  Railroad  Co.,  (N. 
Y.)  21  K.  £.  Rep.  50.  The  platform  truck  in  question  was  an  ordinary  flat- 
top four-wheeled  truck,  with  a  long  handle,  such  as  is  in  common  use  every- 
where. As  far  as  the  testimony  shows,  it  was  in  good  order,  and  was  of  the 
kind  that  had  been  used  for  years  in  work  like  that  in  which  plaintiff  was  en- 
gaged at  the  time,  and  yet  no  previous  accident  ai-ising  from  such  use  is 
shown.  When  trucking  drums  of  soda  or  other  cylindrical  bodies,  wooden 
chocks  or  wedges  were  placed  by  the  laborer  in  front  of  the  drums  to  prevent 
their  rolling,  and  the  wheels  hud  also  been  chocked,  just  as  was  done  in  this 
ease.  There  is  no  suggestion  that  the  chocks  were  not  proper  and  sufficient. 
The  drams  did  not  roll  over  the  one  in  front  of  them,  bat  for  some  cause  it 
v.l3N.Y.8.no.l — 19 


Digitized  by 


Google 


290  UBW   YORK  8UPPLEMEKT,  vol.  13.  [C.  P.  N.Y. 

slipped  forward  on  the  platform.  Whatever  that  cause  might  have  been,  the 
evidence  does  not  show  that  any  such  accident  had  happened  before,  altliougb 
the  same  procedure  had  been  in  use  for  years;  and  from  the  absence  of  pre- 
vious accidents  we  thinl{  it  must  be  held  as  a  matter  of  law  that  the  appli- 
ances used  were  reasonably  safe  and  suitable.  But  plaintiff  claims  he  had 
never  used  platform  trucks  before  for  any  purpose,  and  had  never  trucked 
drums  of  caustic  soda.  If  the  machinery  used  by  the  master  Is  intricate,  or 
the  use  of  it  involves  peril  which  is  not  open  and  obvious,  it  is  his  duty  to 
cause  his  servants  to  be  properly  instructed  in  its  use,  and  to  give  them  proper 
notice  of  the  latent  peril  or  defect.  But  we  do  not  thinly  that  a  common  plat- 
form truck  can  be  regarded  as  in  any  sense  Intricate;  and  the  fact  that  a  drum 
will  roll  down  hill  must  be  apparent  to  the  dullest  intellect.  The  plaintiff 
was  a  longshoreman  of  10  years'  experience;  had  seen  such  trucks  ased,  if 
he  had  not  used  them  himself,  for  years;  and  was,  or  should  have  been,  fa- 
miliar with  their  construction  and  use.  He  drew  the  truck  up  the  gangway, 
knew  be  whs  to  draw  it  down  again  when  loaded,  saw  it  loaded,  the  chock 
placed  in  front  of  the  drums,  and  understood  the  reason  why  they  were 
chocked.  If,  when  he  started  down  the  gangway,  tliere  was  any  risk  to  be 
anticipated  from  doing  so  with  the  truck  so  loaded  and  chocked.  It  must  have 
been  as  apparent  to  him  us  to  the  stevedore.  Yet  he  undertook  the  work, 
and,  we  think,  must  be  held  to  have  accepted  the  risk,  whatever  it  was. 
Sweeney  v.  Envelope  Co.,  supra;  Cahill  v.  Hilton,  106  N.  Y.  512, 518, 13  N. 
E.Rep.  339;  MeGhrath  v.  Walsh,  4  N.  Y.  Supp.  705;  De  Forest  v.  Jetoett.  88 
N.  Y.  264,  269.  The  drums  rolled  off  because  the  front  cliock  slipped  out  of 
place.  The  experience  of  yeare  without  accident,  we  think,  establishes  the 
reasonable  safety  of  the  procedure  adopted  on  this  occasion,  and  that  the  only 
fair  inference  from  the  evidence  is  that  the  chock  was  not  pLiced  in  position 
with  proper  care.  But  this  was  done  by  Commorford  and  the  gangmen,  who 
were  fellow- workmen  with  the  plai  n  tiff,  and  the  defendant  is  not  liable  for  their 
negligence.  Ford  v.  Railway  Co.,  117  N.  Y.  638,  22  N.  E.  Rep.  946;  Rose 
T.  Railroad  Co.,  68  N.  Y.  217;  Besel  v.  Railroad  Co.,  70  N.  Y.  171.  It  also 
appears  from  the  evidence  tliat  Graven,  the  stevedore,  directed  plaintiff  and 
bis  fellow-workmen  to  leave  the  sling  with  which  tlie  drums  had  been  hauled 
from  the  hold  on  them  until  they  reached  the  wharf,  wliich  plaintiff  and  bis 
fellow-workmen  neglected  to  do.  It  is  apparent  that,  had  it  been  left  on 
them,  they  could  not  have  rolled  so  easily,  and,  even  if  the  chock  had  not  been 
properly  placed,  might,  and  probably  would,  have  prevented  the  accident. 
But  this  was  also  negligence  for  which  the  defendant  was  not  liable.  In  our 
judgment,  the  facts  proved  on  the  trial  of  this  action  were  not  such  as  to 
warrant  a  fair  and  reasonable  inference  of  negligence  on  the  part  of  the  de- 
fendant, and  that  the  complaint  should  have  l^en  dismissed.  A  seiniilla  of 
evidence,  or  a  surmise  that  there  may  have  been  negligence  on  the  part  of  the 
defendant,  would  not  justify  the  judge  in  leaving  the  case  to  a  jury.  Hattleo 
V.  Railroad,  59  N.  Y.  356,  cited  in  Dwight  v.  Insurance  Co.,  103  X.  Y.  859, 
8  N.  E.  Rep.  654;  Sutton  v.  Railroad.  66  N.  Y.  247 ;  Hayes  v.  Railroad  Co., 
97  N.  Y.  259.  Having  arrived  at  this  conclusion,  it  is  unnecessary  to  deter- 
mine whether  or  not  Craven,  the  stevedore,  was  a  fellow- workman  with  plain- 
tiff. The  judgment  should  be  reversed,  and  new  trial  ordered,  with  costs  to 
appellants  to  abide  the  event.    All  concar. 


BocKWELii  et  al.  v.  Hubst. 
(fJommon  Plea*  of  New  Tork  City  and  County,  Oeneral  Term.    Vtbruerji,  INl.) 

1,  BSOKERS — PrOOUBSMENT  OF  LOAN— CoMPEKSXTION. 

Defendant  employed  plaintiffs,  for  a  promised  oompensation,  to  prooare  a  person 
who  would  furnish  money  to  erect  a  factory  for  defendant's  business,  on  terms 
aatlsfactonr  to  him.    Plaintiffs  procured  a  person  willing  to  f  Ornish  the  monar.  buU 
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before  the  question  of  terms  was  reached,  defendant  abandoned  the  negotiations, 
on  discovering  that  the  factory  would  cost  more  than  he  had  anticipated.  Held, 
that  plaintiffs  were  entitled  to  compensation,  and,  as  it  did  not  appear  that  the 
terms  on  which  the  money  would  have  been  fttmished  would  not  have  been  satis- 
factory to  defendant,  a  jury  might  properly  find  that  plaintUlB  had  substantially 
performed  their  contract,  and  a  verdict  in  their  favor  for  the  whole  amount  prom- 
ised should  be  sustained,  though  there  was  no  proof  as  to  the  value  of  the  services 
rendered. 

t.  Appeal — REViKW—OKnEcrioiis  hot  Raissd  Birow. 

W  here  there  are  no  exceptions  to  the  charge  to  the  jury,  and  no  reqnest  to  submit 
particular  questions  to  them,  there  can  be  no  review,  on  appeal,  of  the  correctness 
of  the  charge  or  of  anything  connected  with  the  submission  of  the  case  to  the  jury. 

t.  Same— Rulings  on  Evisekcb. 

The  exclusion  of  testimony  to  a  matter  settled  by  the  party's  own  oontract,  on 
which  the  action  is  brought,  Is  not  error. 

4.  BrOKZKS — COMPEXBATION. 

In  an  action  for  compensation  agreed  to  be  paid  for  services.  It  Is  Immaterial 
vhether  defendant  realized  anypro&t  or  value  from  the  services. 
B.  Appeai,— Habmless  Error. 

The  exclusion  of  a  question  which  was  subsequently  answered,  or  of  evidence  of 
a  matter  afterwards  fully  testified  to  without  contradiction,  or  which  subsequent 
testimony  renders  unavailable  to  the  party  offering  it,  or  of  a  question  previously 
put  and  answered,  are  not  cause  for  reversal  on  appeal. 
t.  Evidence — Opinion. 

Questions  to  a  witness,  whether  plaintiffs  ever  brotight  to  defendant  any  one  will- 
ing to  make  the  arrangement  with  Dim  which  plaintiffs  had  undertaken  to  pioonre, 
or  an  arrangement  with  him  upon  satisfactory  terms,  and  whether  they  ever 
brought  to  him  any  one  willing  to  make  any  arrangement  other  than  one  he  had 
spoken  of,  are  inadmissible,  as  calling  for  a  conclusion  of  fact,  and  an  opinion 
whether  plaintiffs  had  perfonned  their  agreement 

Appeal  from  city  court,  general  term. 

Action  by  William  Rockwell  and  Charles  J.  Pearson  against  Thomas  D. 
Huriit.  Defendant  appeals  from  n  judgment  of  the  general  term  of  the  citj 
court  aflSrming  a  judgment  of  that  court  entered  on  ibe  verdict  of  a  jury  for 
plaintiffs  for  8540,  and  affirming  an  order  denying  a  motion  for  a  new  trial. 
At  the  trial,  on  cross-examination  of  one  of  the  plainiiSs,  he  was  asked  what 
defendant  agreed  to  pay  them  for,  and  what  was  said  by  defendant  in  regard 
to  their  compensation  for.  their  services;  to  which  plaintitfs'  counsel  objected, 
on  the  ground  that  the  evidence  might  tend  to  vary  or  modify  the  terms  of 
the  written  instrument  signed  by  defendant.  The  objections  were  sustained, 
and  defendant's  exceptions  tliereto  are  the  exceptions  first  mentioned  in  the 
opinion.  A  witness  named  Anderson,  who  was  defendant's  agent,  was  asked 
by  defendant's  counsel  whether  plaintiffs  ever  brought  to  defendant,  or  to  the 
witness  for  him,  any  one  who  was  willing  to  make  the  arrangement  referred 
to  in  the  agreement,  for  procuring  which  defendant  promised  to  compensate 
plaintiffs,  or  an  arrangement  with  him  in  regard  to  the  matter,  upon  satis- 
factory terms,  and  whether  they  ever  brought  any  one  who  was  willing,  or 
said  he  was  willing,  to  make  any  arrangement,  upon  any  other  terms  than 
those  the  witness  had  spoken  of;  to  which  questions  plaintiffs'  counsel  ol>- 
jected  as  incompetent.  The  objections  were  sustained,  and  defendant  ex- 
cepted. 

Argued  before  Dalt,  C.  J.,  and  Bischoff  and  Prtob,  JJ. 

John  H.  Parsona,  for  appellant.    Ira  Q.  Darrin,  for  respondents. 

DAX.T,  0.  J.  The  defendant  employed  plaintiffs,  upon  a  promised  com- 
pensation of  •500,  to  procure  a  party  who  would  furnish  the  necessary  money 
to  erect  such  a  factory  as  the  defendant  needed  for  bis  business,  on  certain 
lots  of  land  in  Brooklyn;  stipulating,  however,  that  the  terms  of  the  transac- 
tion sliould  be  satisfactory  to  him.  The  phiiiitKTs  thereupon  procured  a  party 
who  was  able  and  willing  to  furnish  the  money  for  the  required  purpose,  and 
introduced  him  to  the  defendant,  with  whom,  and  the  hitter's  agent,  he  bad 
some  preliminary  conferences  concerning  the  cost  of  the  building,  estimates 
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for  tbnt  purpose  being  procured  from  an  architect.    Before  the  qnestlon  of 

terms  was  reached,  the  defendant  concluded  that  the  cost  of  the  factory  would 
exceed  the  figure  had  in  view,  and  abandoned  further  negotiations,  notifying 
the  plaintiffs  of  the  fact.  The  plaintiffs  commenced  this  action  to  recover 
the  value  of  the  services  they  had  rendered  in  procuring  the  party  in  ques- 
tion, claiming  $500  as  compensation  therefor,  alleging  the  contract  of  em- 
ployment as  above  stated,  tlie  procuring  of  the  person  to  furnish  the  money, 
notice  to  the  defendant,  the  refusal  of  the  latter  to  accept  the  money,  the  ex- 
penditure of  time  and  effort  by  the  plaintiffs  under  such  employment,  and 
the  value  of  such  services.  The  defendant  answered,  alleging  a  different 
contract  of  employment,  to-wit,  in  substance,  that  the  plaintiff  Pearson  was 
to  procure  the  necessary  money  to  build  tlie  factory,  but  that  his  compensa- 
tion was  to  be  contingent  upon  the  use  of  said  money  by  defendant  for  such 
purposes;  that  the  person  procured  by  plaintiffs  to  advance  moneys  was  not 
willing  to  do  so  except  upon  conditions  not  satisfactory  to  defendant;  and 
denying  the  value  Of  plaintiffs'  services. 

Upon  the  trial,  the  allegations  of  the  complaint  were  fully  sustained  by  the 
evidence.  The  agreement  of  employment  of  defendant  was  in  writing,  and 
was  produced,  and  it  contained  no  such  conditions  as  defendant  set  up  in  his 
answer,  but  only  required  tliat  the  terms  upon  which  the  money  was  to  be  ad- 
vanced should  be  satisfactory  to  defendant.  It  was  shown  that  there  was  no 
practical  dispute  as  to  such  terms,  because  the  defendant  abandoned  the  idea  of 
building  upon  discovering  that  the  factory  would  cost  more  than  he  antici- 
pated. The  defendant  himself  swore:  "I  don't  linow  that  Mr.  Peters  [the 
party  procured  by  plaintiffs]  ever  stated  to  me  the  terms  upon  wiiich  be 
would  enter  into  such  a  contract.  The  details  were  undertaken  by  Mr.  Ander- 
son, [defendant's  agent,] — the  particulars  of  the  transaction.  I  did  not  con- 
tinue these  negotiations,  because  the  price  was  so  much  greater  than  I  contem- 
plated in  the  beginning,  or  thati  could  alford.  The  cost  of  this  building  largely 
exceeded  the  amount  that  I  liad  originally  considered  as  the  probable  cost." 
After  this  unqualiQed  statement  of  his  reasons  for  abandoning  the  project, 
his  counsel  attempted  to  draw  from  him,  and  to  maice  it  appear,  that  he  was 
actuated  in  so  doing  by  a  report  from  Mr.  Anderson  that  Mr.  Peters  had  re- 
quired 10  per  cent,  upon  the  cost  of  the  building  as  the  profit  to  himself.  Mr. 
Anderson  testified  that  such  a  proposition  was  broached  by  the  plaintiffs  on 
behalf  of  Peters,  aud  that  he  was  surprised  thereat;  but  he  was  confronted 
with  his  own  letter  to  plaintiffs,  setting  forth  a  detailed  scheme  of  ttie  pro- 
posed building  enterprise,  whereby  a  builder  advancing  the  money  for  the 
building  would  receive  as  proQt  10  per  cent,  on  tlie  cost  of  construction,  be- 
sides other  percentages,  making  a  margin  of  nearly  30  per  cent,  return  for 
his  money  the  first  year,  and  more  afterwards.  As  defendant  swore  that 
Anderson  was  authorized  to  arrange  terms  and  details,  this  piece  of  evidence 
shows  clearly  that  it  was  not  any  dissatisfaction  with  the  terras  proposed  by 
Mr.  Peters  that  caused  the  defendant  to  break  off  the  negotiations,  but  that 
the  true  reason  was,  as  stated  by  him,  tliat  the  projected  building  would  cost 
more  than  he  anticipated. 

Tlie  court  left  it  to  the  Jury  to  say  whether  the  plaintiffs  had  procured  a 
party  ready,  willing,  and  able  to  furnish  the  necessary  money  to  erect  a  fac- 
tory that  was  needed  by  the  defendant  in  his  business,  on  terms  that  were 
satisfactory  to  him;  and  they  found  a  verdict  for  the  plaintiffs  for  the  full 
amount  claimed.  Xo  exception  was  taken  by  the  defendant  to  leaving  the 
question  of  performance  to  the  jury,  but,  on  the  contrary,  he  a-iked  that  the 
court  charge  that  "terms  of  the  offer  brought  by  this  party  to  the  defendant 
must  have  been  shown  by  the  plaintiffs  to  have  been  satisfactory  l)efore  they 
can  recover."  The  court  said:  "I  have  so  told  them,  and  that  they  must 
show  that  by  a  preponderance  of  evidence. "  It  would  have  been  quite  proper 
for  the  court  to  instruct  the  jury  that  the  plaintiff  did  not  claim  as  for  a  full 
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performance  of  their  contract,  but  for  tlie  value  of  their  servicea  which  they 
had  rendered  up  to  the  time  that  the  defendant  terminated  their  employment, 
and  for  damages  for  his  act  in  doing  bo.  Upon  such  a  charge,  the  jury  might 
have  given  less  than  the  stipulated  compensation,  but  there  was  no  exception 
to  the  charge  as  made,  and  the  defendant  did  not  request  that  the  value  of  the 
services  rendered  should  be  left  to  the  jury.  For  this  reason  we  are  not 
called  upon  to  review  the  correctness  of  the  charge,  nor  anything  connected 
with  the  submission  of  the  case  to  the  jury,  ttiere  being  no  exception  in  that 
respect.  Our  duty  as  an  appellate  court  is  confined  to  the  review  of  alleged 
errors  when  the  question  is  raised  by  the  proper  exceptions. 

Tlie  defendant  was  content  to  rest  his  legal  riglits  upon  his  exceptions  to 
the  denial  of  his  motion  to  dismiss  the  complaint,  not  upon  the  form  in  which 
the  case  was  submitted  to  the  jury.  The  motions  to  dismiss  were  properly 
denied,  for  plaintiffs  were  suing  for  the  value  of  the  services  rendered,  and 
they  were  entitled  to  recover  something  upon  the  facts  proved.  Pursuant  to 
the  terms  of  their  employment,  and  strictly  in  conformity  therewith,  they  had 
procured  a  party  able  and  willing  to  furnish  the  necessary  money  to  enter 
into  negotiations  with  the  latter  as  to  the  terms  of  furnishing  such  money, 
and  there  is  notliing  to  show  that  such  terms  would  not  have  been  satis- 
factory to  the  defendant.  On  the  contrary,  it  may  fairly  hf  inferred  from  the 
evidence  that,  had  the  latter  concluded  to  go  on  with  tlie  contemplated  enter- 
]>rise,  he  would  have  got  the  money  upon  his  own  terms,  as  propcned  by  his 
agent  Anderson.  The  plaintiffs,  therefore,  bad  subslanlially  performed  their 
contract,  but  at  all  events  had  so  far  performed  as  to  be  entitled  to  ciimpen- 
sation  for  what  they  had  done.  It  is  true,  as  claimed  by  tlie  appellant,  that 
one  who  employs  a  broker  may  terminate  the  employment  at  will,  while  ne- 
gotiations on  the  part  of  the  latter  remain  unsuccessful.  Sibhald  t.  Iron 
Co.,  83  N.  Y.  878.  That  was  a  case  in  which  the  uroker.  as  the  court  said, 
"liad  been  unsuccessful.  He  bad  not  made  a  bargain,  and  had  failed  to 
bring  buyer  and  seller  to  an  agreement  after  having  had  four  months'  oppor- 
tunity; and  now  his  authority  was  terminated  without  his  having  earned 
commissions."  This  is  not  the  case  before  us.  Here  the  plaintiffs  had  been 
successful  as  far  as  they  had  been  permitted  by  the  defendant  to  go,  and  were 
not  given  the  opportunity  to  go  further.  There  might  have  been  some- 
thing more  for  them  to  do.  It  was  their  duty  to  bring  the  party  to  the 
terms  prescribed  by  their  employer,  and  that  might  have  involved  more  or 
less  negotiation,  but  it  does  not  lie  with  the  defendant  to  say  that,  because 
this  was  not  performed,  the  plaintiffs  have  not  earned  their  recompense. 
Perhaps  we  might  go  so  far  as  to  say  tliat,  under  the  cases,  the  defendant,  hav- 
ing made  the  performance  of  the  condition  precedent  impossible  by  his  own 
act,  is  estopped  from  denying  that  the  plaintiff  had  not  performed.  Qal- 
lagher  v.  Nichols,  60  N.  Y.  438;  liialey  v.  Smith,  64  N.  Y.  576,  2  Pars.  Cont. 
c.  1,  §  5.  We  cannot  say  thsil  anything  remained  to  be  done  by  jilaintiffs  to 
earn  their  commission.  The  evidence  does  not,  as  we  have  said,  warrant 
the  inference  that  there  would  have  been  any  dilflculty  about  terms.  For 
aught  ttwt  appears,  the  plaintiffs  had  substantially  performed  their  whole 
undertaking.  This  consideration  disposes  of  the  point  made  on  the  appeal, 
(bnt  not  specifically  raised  upon  the  trial,)  that  there  is  no  proof  of  the  value 
of  the  services  rendered  by  the  plaintiffs,  and  the  jury  had  the  right  to  find 
that  the  services  rendered  were  worth  the  whole  stipulated  price,  because  the 
contract  had  been  substantially  performed. 

There  remain  to  be  considered  only  the  exceptions  to  rulings  upon  the  ad* 
mission  and  rejection  of  testimony.  None  of  them  were  well  taken.  At 
folios  31  and  32,  the  defendant  inquired  as  to  a  matter  which  was  settled  by 
bis  own  written  contract;  at  folio  39,  as  to  an  immaterial  matter,  viz.,  whether 
defendant  ever  realized  any  profit  or  value  from  plaintiffs'  services;  at  folio 
49,  as  to  a  matter  which  was  subsequently  answered;  at  folio  57,  as  to  corn- 
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munications  between  defendaut  and  his  own  agent,  which  were  afterwards 
fully  testified  to  by  the  agent,  and  were  not  contradicted,  (folios  70  and  71;) 
at  folioa  58  and  60,  as  to  bis  own  mental  conclusions,  which  he  might  well 
enough  have  been  allowed  to  give  as  it  concerned  tlie  question  whether  the 
proposed  terms  were  satisfactory  to  him,  but,  as  it  subsequently  appeared  that 
substantially  the  same  terms  had  been  originally  proposed  on  his  behalf  by 
his  own  agent,  he  could  not  be  permitted  to  assign  tliem  as  a  cause  of  dissat- 
isfaction, and,  if  he  had,  it  would  liave  contradicted  his  own  testimony  as  to 
his  reasons  for  abandoning  the  negotiations,  (folio  56;)  at  folios  62,  63.  74, 
and  96,  questions  were  asked  concerning  the  same  matter;  at  folios  72  and 
73,  the  witness  Anderson  was  asked,  in  substance,  to  state  a  conclasion  of 
fact,  and  to  give  an  opinion  as  to  whether  the  plaintiffs  had  performed  their 
agreement;  at  folio  94,  the  question  objected  to  had  already  been  put  and  an- 
swered, (folio  73.)  None  of  these  exceptions  requires  a  reversal.  The  judg- 
ment and  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


Fbanchi  v.  Bbunbwiok-Bai.kb-Collbndkb  Co. 
(CofMnon  Pleat  of  If  mo  York  City  and  County,  General  Term.    Febraary  S,  18BL 

CoHTBAOT— Dn.i.T  IS  Perfobmanob — Dam Aoss. 

In  an  action  for  damages  from  delay  in  oompletlmg  improvements  In  platnUIFs 

Slaoe  of  business,  uader  a  con  tract  that  tbey  should  be  completed  by  a  npeciflad 
ay,  witnesses  for  defendant  testified  that  the  completion  of  the  work  was  pre- 
vented by  delay  in  the  makine  of  a  tiled  flooring,  for  which  plaintiff  had  contracted 
with  other  parties,  and  that  the  work  was  completed  within  three  or  f  oo  r  days  after 
the  tlliDK  was  finished,  while  testimony  for  plaintiff  was  tliat  the  delay  in  putting 
down  the  tiling  did  not  in  any  way  hinder  defendant  from  proceeding.  Held,  that 
a  verdict  for  defendant  could  not  be  set  aside  on  appeal,  and  that  defendant  waa 
not  necessarily  liable  for  delay,  because  the  work  on  the  improvements  agreed  to 
be  made  was  not  commenced  until  after  the  time  specified  for  its  completion. 

Appeal  from  trial  term. 

Action  by  Louis  H.  Franclii  against  the  Brunswick-Balke-Collender  Com- 
pany, to  recover  damages  alleged  to  have  accrued  to  plaintiff  by  reason  of  de- 
lay on  the  part  of  defendant  in  the  performance  of  a  contract  for  services  and 
material.  PlaintifiF  appeals  from  a  judgment  for  defendant  entered  on  the  ver^ 
diet  of  a  jury,  and  from  an  oi'der  denying  a  motion  for  a  new  trial. 

Argued  before  Bookstavbk,  P.  J.,  and  Bischoff  and  Pryok,  JJ. 

Clark  A  Lyvde,  {Herbert  8,  Ogden,  of  counsel.)  for  appellant.  Doherty, 
Ihirnin  &  HendricTi,  (Peter  A.  Hendrick,  of  counsel,)  for  respondent. 

Bischoff,  J.  This  case  presents  but  a  single  exception,  that  to  the  denial 
of  defendant's  motion  for  a  new  trial,  upon  the  ground  that  the  verdict  is 
against  the  weight  of  evidence,  and  the  grounds  specitled,  in  section  91*9  of 
tlie  Code  of  Civil  Procedure.  We  are  therefore  only  called  upon  to  ascertain 
whether  or  not  the  facts,  as  tliey  were  developed  upon  the  trial,  justified  the 
result.  It  appeared  without  contradiction  that  plaintiff  and  the  defendant 
entered  into  an  agreement  in  writing,  whereby  the  defendant  undertook  to 
make  certain  improvements  in  plaintiff's  place  of  business,  stipulating  that 
such  improvements  were  to  be  completed  by  September  20,  18b7,  and  tliat  by 
subsequent  agreement,  also  in  writing,  the  time  of  performance  was  extended 
to  September  25th  of  the  same  year.  On  the  trial  plaintiff  claimed  that,  in 
violation  of  its  agreement,  defendant  did  not  complete  the  work  until  about 
the  lOtl)  day  of  December.  That  by  reason  of  the  delay  he  was  deprived  of 
the  profits  of  his  business  from  September  25th  to  December  10th,  and  sub- 
jected to  expense  for  rent,  license,  watcliman,  etc.,  resulting  altogether  to  his 
damage  $1.28U,  which  he  sought  to  recover  of  the  defendant.  The  defend- 
ant, on  the  other  hand,  contended  that  plaintiff  had  contracted  with  other 
parties  for  a  tiled  flooring  in  the  premises,  and  that  defendant's  own  work 
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could  not  be  completed  until  after  the  tiling  had  been  completed,  and  that  be< 
cause  of  the  delay  in  the  tiling  it  was  prevented  from  performance  on  its  part 
for  the  period  for  which  the  plaintiff  sought  to  recover  damages.  It  appeared 
bj  defendant's  witnesses  Moreda,  Mendell,  and  Kraemer  that  moat  of  the  ma- 
terial for  the  improvements  was  removed  to  plaintiff's  place  of  business  some 
time  in  the  month  of  October,  and  that  the  making  of  the  improvements  had 
progressed  to  a  point  where  further  work  towards  completion  was  rendered 
impossible  until  after  the  tiling  was  done;  that  the  tiling  was  not  completed 
until  some  time  in  December  following;  and  th-rit  within  three  or  four  days 
thereafter  the  defendant  fully  completed  the  work  agreed  to  be  done  by  it. 
The  plaintiff,  on  rebuttal,  claimed  that  the  delay  in  putting  down  the  tiled 
flooring  did  not  in  any  wise  hinder  the  defendant  from  proceeding  with  the 
making  of  the  improvements,  but  did  not  deny  that  the  tiled  flooring  was  not 
completed  until  about  the  time  stated  by  defendant's  witnesses.  Upon  this 
conflicting  testimony  it  was  manifestly  proper  for  the  court  to  submit  to  the 
jury  the  question  whether  or  not  defendant's  delay  was  excused,  and  we  can- 
not say  that  their  finding  adversely  to  the  plaintiff  is  eitlier  contrary  to  the 
law,  or  without  evidence  to  support  it,  or  against  the  weight  of  evideuce. 
Keither  can  we  say  that,  because  tlie  jury  chose  to  accept  the  stale  of  facta 
sworn  to  by  defendant's  witnesses  as  true,  the  plaintiff  has  suffered  an  in- 
justice which  would  call  upon  this  court  to  set  the  verdict  aside,  and  to  di- 
rect a  new  trial.  Such  a  direction,  where  there  is  nothing  more  than  a  mere 
conflict  of  evidence,  would  render  a  new  trial  by  jury  farcical.  Appellant's 
counsel  contends  that,  because  it  appeared  on  the  trial  without  contradiction 
that  defendant  did  not  commence  work  upon  the  improvements  agreed  to  be 
made  by  it  until  some  time  in  October,  and  therefore  subsequent  to  the  time 
specified  for  the  completion  of  the  work,  defendant's  liability  in  this  action 
was  without  question ;  but  it  is  obvious  that  if  the  delay  in  putting  in  the 
tiled  flooring  prevented  the  defendant  from  completing  its  contract  until  De- 
cember 10th,  it  must  of  necessity  also  have  prevented  performance  on  the  de- 
fendant's part  at  the  time  originally  contracted  for,  and  therefore  the  excuse 
for  defendant's  delay  extended  throughout  the  entire  period,  from  the  time  of 
making  the  contract  with  the  plaintiff  until  actual  performance  in  Decemlier 
following.  The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


PoBDT  «.  Manhattan  Ei..  Bt.  Go.  et  oZ. 
(.Common  Pleat  of  New  Tork  CH6u  and  County,  General  Term.    Februarr  3, 1891.) 

1.  EimNXNT  DoxAiR — Compensation— AiJ/}WANOB  fob  Benefits. 

In  determining  whether  property  has  been  injured  by  being  deprived  of  ease- 
ments in  the  street  on  whlon  it  fronts  by  an  elerated  railway  therein,  and  the  ex- 
tent of  Booh  injury,  benefits,  peculiar  to  the  premises,  from  the  maintenance  of  the 
railway,  must  be  considered;  and  in  an  action  to  restrain  the  further  maintenaaoe 
of  the  railway,  the  ezclusioD  of  evidence  of  such  benefits,  and  a  refusal  to  find,  as 
a  conclusion  of  law,  that  such  benefits  should  be  set  off  against  the  inconvenience 
to  the  premises,  constitate  error,  for  which  a  judgment  for  plaintiff  must  be  re- 
versed. 

t,  Sim— AonoN  TO  IUstbain  ITsa  or  Stbikt. 

Snob  an  action  cannot  be  maintained  on  the  ground  of  preventing  a  multipUoity 
of  suits  for  repetitions  of  the  trespass,  where  such  ground  of  jurisdiction  is  not  al- 
leged in  tlie  complaint  nor  found  by  the  court;  nor  unless  there  Is  an  actionable  In- 
jury entitUng  to  sabstantlal  relief. 

Appeal  from  equity  term. 

Action  by  Elvira  Furdy  against  the  Manhattan  Railway  Company  and  the 
Metropolitan  Elevated  Railway  Company,  for  an  injunction  to  restrain  the 
maintenance  and  operation  of  defendants'  railway  in  the  street  fronting  plain* 
tiff's  premises,  and  for  the  recovery  of  past  damages  therefrom.    Defeudanti 
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appeal  from  a  judgment  for  plaintifF  entered  on  trial  bj  the  court  without  s 
jury. 

.Ajcgned  before  Allex.  P.  J.,  and  Bisohoff  and  Pbtor,  JJ. 

Davtea  <&  Rapallo,  [Julien  T.  Daviea  and  Brainard  Toilet,  of  oonnsel,) 
for  appellants.  Samuel  G.  Adams,  {Allan  Lee  8tnidt,  of  counsel,)  for  re> 
spondent. 

Prtob,  J.  The  action  ia  for  Injunctire  relief;  and  the  fundamental  ques- 
tion on  the  trial  was:  Was  the  plaintiff  entitled  to  that  relief?  A  clear  con- 
ception  of  the  principles  upon  which  tlie  action  proceeds  is  indispensable  to 
the  right  determination  of  tliis  appeal.  The  injury  of  which  the  plaintiff 
complains,  and  which  constitutes  her  cause  of  action,  is  the  taking  her  prop- 
erty without  just  compensation.  Story  v.  Railroad  Co.,  90  N.  T.  122;  Lahr 
V.  Railway  Co.,  104  N.  T.  268,  10  N.  E.  Rep.  528.  The  property  of  which 
she  has  been  wrongfully  deprived  is  her  easements  in  the  highway.  Hut,  ex- 
cept as  appurtenant  to  her  premises,  and  as  affecting  the  use  and  enjoyment 
of  them,  those  easements  are  of  no  value  which  the  law  recognizes,  and  the 
loss  of  which  it  will  compensate.  It  results,  therefore,  that  the  depreciation 
of  the  premises  to  which  the  taken  easements  are  appurtenant,  marlcs  and 
measures  plaintiff's  damage  from  the  deprivation  of  the  easements.  An 
equally  inevitable  corollary  is  that  if,  by  the  taking  of  the  easements,  no  dam- 
age be  done  to  plaintiff's  premises,  then  she  has  suffered  only  a  technical 
wrong,  and  is  entitled  to  only  a  nominal  compensation.  But  in  determining 
whether  plaintiff's  premises  have  been  injured,  and  to  what  extent  injured, 
by  the  loss  of  the  easements,  the  bene6ts,  if  any,  accruing  to  her  premises  from 
the  taking  of  the  easements  by  the  railroad,  must  be  considered  and  allowed 
in  the  ascertainment  and  estimate  of  her  damages.  Hence,  necessarily,  if 
upon  a  balance  of  detriment  and  advantage  there  be  a  preponderance  of  bene> 
fit  to  the  premises,  with  the  effect  of  enhancing  their  value,  then  plaintiff  has 
sustained  no  loss,  and  the  wrong  done  her  is  merely  nominal.  By  the  unani- 
mous decision  of  the  court  of  appeals  the  above  principles  are  propounded  for 
our  guidance  in  the  determination  of  this  appeal,  {Newman  v.  Railroad  Co., 
118  N.  Y.  618, 2SN.  £.  Rep.  901;)and  we  have  recognized  and  submitted  to  their 
authority  in  ffray  v.  Railroad  Co.,  12  N.  Y.  Supp.  542,  and  Welsh  v.  Railroad 
Co.,  12  N.  Y.  Supp.  545,  (decided  at  our  January  general  term.)  If,  however,  we 
were  at  li  borty  to  canvass  the  validity  of  the  court  of  appeals'  decision,  we  should 
not  hesitate  to  concur  in  it;  for  the  proposition  that  an  act,  though  wrongful, 
which  lias  indefinitely  enhanced  the  value  of  one's  property,  still  entitles  him 
to  substantial  compensation  for  injury  to  that  property,  is  not  only  a  contra- 
diction in  terms,  but  impugns  the  fundamental  principles  of  retributive  jus- 
tice. Except  when  vindictive  damages  may  be  award'.>d, — and  this  is  not  a 
case  where  they  are  allowable,  {Powers  v.  Railroad  Co.,  120  N.  T.  178,  24 
N.  E.  Rep.  295,) — "in  all  cases  of  civil  injury,  the  object  is  to  give  compensa- 
tion to  the  party  injured  for  the  actual  loss  sustained."  1  Sedg.  Dam.  34. 
"In  civil  actions  the  law  awards  to  the  party  injured  a  just  indemnity  for  the 
wrong  done  him,  aud  no  more."  Bapallo,  J.,  in  Baker  v.  Drake,  63  N.  Y. 
216,  220.  "The  allowance  of  anjiihing  more  than  an  adequate  pecuniary  in- 
demnity for  a  wrong  suffered  is  a  great  departure  from  the  principle  upon 
which  damages  in  civil  actions  are  awarded."  Davis,  J.,  in  Railvxty  Go.  v. 
Arms,  91  U.  S.  489. 

Recurring  to  the  question  in  controversy,  we  affirm  the  proposition  that,  in 
order  to  give  plaintiff  a  right  to  injunctive  relief,  it  was  incumbent  upon  her 
to  establish  against  defendant  a  substantial  injury,  and  not  merely  a  tech- 
nical wrong,  entitling  her  only  to  nominal  damages;  and  this,  whether  the  in- 
jury be  singular  or  continuous,  and  whether  it  be  the  subject  of  only  one  or 
of  successive  actions.  Even  at  law,  the  principle  that  "for  every  wrong  there 
is  a  remedy"  is  not  of  universal  prevalence,  but  is  qualified  by  those  other 
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maxims,  de  mtnimU  non  curat  lex,  and  injuria  sine  damno.  Broom,  Leg. 
Max.  142;  Sedg.  Dam.  40,  where  it  is  said:  "The  Infringement  of  a  legal 
right,  when  unattended  by  any  positive  injury,  furnishes  no  ground  for  other 
than  nominal  relief.  Substantial  loss  to  the  party  plaintiff  must  have  ensued 
to  entitle  him  to  anbstantial  relief."  In  a  much  more  emphatic  sense  is  it 
true  that,  before  equity  will  exert  its  exceptional  power  of  injunction,  it  must 
be  invited  thereto  by  an  exigent  occasion  of  serious  injury.  "Equity  wields 
the  powerful  process  of  injunction  to  prevent  irreparable  injury,  and  is  some- 
what choice  of  the  weapon."  Finch,  J.,  in  MaeLaury  v.  Hart,  121  N.  Y. 
636,  648,  24  N.  £.  Rep.  1018.  In  a  case  analogous  to  the  present,  one  of  the 
most  learned  jurists  who  have  adorned'  the  bench  of  the  state  said:  "If  the 
use  of  the  railroad  in  the  streets  of  the  city  becomes  a  nuisance,  or  the  ag- 
gression proves  to  be  permanent,  and  without  an  adequate  remedy  at  law, 
then  the  court  will  be  competent  to  administer  its  equitable  relief  by  injunc- 
tion; but  a  strong  case  must  be  presented,  and  the  impending  danger  must 
be  imminent  and  impressive,  to  justify  the  issuing  of  an  injunction." 
Jones,  P.  J.,  in  Drake  t.  Railroad  Co.,  7  Barb.  508.  "The  process  of  in- 
junction should  be  applied  with  the  utmost  caution.  The  interference  rests 
upon  the  principle  of  a  clear  and  certain  right,  and  an  injurious  interruption 
of  that  right."  10  Amer.  &  £ng.  £nc.  Law,  780.  Extremely  pertinent  to 
the  present  case,  is  the  ruling  of  Chancell«r  Kent  in  Jerome  v.  Ross,  7  Johns. 
Ch.  315,  where  he  said:  "A  man  may  have  on  his  land  a  large  mound  of 
useless  stone  or  sand  which  he  may  not  deem  worth  the  expense  of  inclosing, 
and  yet  it  would  be  a  trespass  for  any  person  to  remove  any  portion  of  the 
■tone  or  sand  without  his  consent;  and  he  would  be  entitled  to  his  action, 
even  though  the  damages  were  nominal.  But  would  it  be  proper  for  this 
court  to  assume  cognizance  of  such  a  trespass,  and  lay  the  interdict  of  an  in- 
junction upon  it?  I  think  not. "  And  in  Troj/  &  B.  R.  Co.  r.  Boston,  H.  T.  & 
W.  R.  Co.,  86  N.  Y.  107, 123,  126,  the  court  of  appeals,  quoting  Cbaocellor 
Kent  as  above,  say:  "The  same  answer  should  be  made  in  this  case.  For  any 
present  practical  use  the  slip  of  land  protected  by  the  injunction  has  been  re- 
garded as  of  no  more  value  than  the  supposed  mound  of  sand.  The  court 
will  not  interfere  to  restrain  a  mere  trespass,  when  the  injury  is  not  irrepa- 
rable, and  destructive  of  the  plaintiff's  estate. "  While  an  injunction  may 
Issue  to  restrain  trespasses,  there  must  be  something  particular  in  the  case  to 
bring  the  injury  under  the  head  of  quieting  possession,  or  to  make  out  a  case 
of  irreparable  mischief,  or  the  value  of  the  inberititnce  must  be  put  in  jeop- 
ardy. Livingston  v.  Livingston,  6  .Johns.  Ch.  497:  Akrill  v.  Selden,  1  Barb. 
i(16.  "To  justify  an  injunction,  it  must  be  shown  that  injury  material  and 
actual  is  the  necessary  or  probable  result."  Morgan  v.  City  of  Bingham- 
ton,  102  N.  Y.  600,  7  N.  E.  Rep.  424.  "Equity  will  not  interfere  by  injunc- 
tion where  the  injury  is  not  irreparable  and  destructive  of  the  plaintiff's 
estate,  but  is  susceptible  of  perfect  pecuniary  compensation,  and  for  which 
the  party  may  obtain  adequate  satisfaction  in  the  ordinary  course  of  law." 
Cockey  v.  Carroll,  4  Md.  Ch.  344;  Frink  t.  Btetoart,  94  N.  0.  484;  Hart  v. 
MarshaU,  4  Minn.  294,  (ail.  211;)  Jerome  v.  Ross,  7  Johns.  Ch.  315;  Oooe 
v.  DouglasM,  20  W.  Va.  175.  Equity  will  not  enjoin  a  trifling  trespass  or  nui- 
sance. Attorney  General  v.  Qee,  L.  R.  10  Eq.  136 ;  Attorney  General  v.  Nichol, 
16  Ves.  342 ;  Campbell  v.  Seaman,  63  N.  Y.  568,  584,  586.  "A  mere  fanciful 
diminution  of  the  value  of  property  by  a  nuisance,  without  irreparable  mis- 
chief, will  not  furnish  any  ground  for  equitable  relief."  Snell,  Eq.  (Eng.  Ed.) 
562.  "The  injury  must  be  actual,  substantial;  not  technical,  nor  inconsequen- 
tial. "  Sargent  v.  George,  56  Yt.  627.  To  the  same  effect  are  the  text-writers* 
Story,  Eq.  Jur.  §g  925,  929,  930;  Will.  Eq.  Jur.  p.  381;  3  Pom.  Eq.  Jur.  §g 
1338,  1347, — where  it  is  said:  "In  the  kind  of  torts  for  which  the  le|^  rem- 
edy is  generally  inadequate,  so  that  an  injunction  is  a  proper  remedy,  the  title 
of  the  injured  party  most  be  clear,  the  injury  real,  and  not  merely  temporary 
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or  transient."  To  the  argument  that  here  a  ground  for  injunctive  relief  is 
found  in  ttie  fact  that  such  relief  is  necessary  to  prevent  a  multiplicity  of 
suits,  we  answer:  First.  That  such  ground  of  jurisdiction  is  neither  alleged 
in  the  complaint,  nor  found  by  the  court.  "There  is  no  allegation  showing 
multiplicity  of  suits  pending  or  expected;  and,  while  there  is  a  tinding  by  the 
court  that  a  remedy  can  only  be  partially  obtained  by  a  great  multiplicity  of 
actions  at  law,  there  is  no  evidence  that  any  such  action  has  been  tried  or 
even  brought.  This  the  general  rule  requires,  and  we  Qnd  nothing  In  the  case 
to  make  it  an  exception. "  Danforth,  J.,  in  Troy  <&  B.  R.  Co.  v.  Boston,  H.  T. 
&  V/.  R.  Co.,  86  N.  y.  107. 128./  Secondly.  That  the  prevention  of  a  miiltiplio- 
ity  of  suits  is  not.  of  Itself,  an  independent  ground  of  equity  jurisdiction;  but 
there  must  be,  besides,  an  actionable  injury  entitling  to  substantial  relief.  1 
Pom.  £q.  Jur.  §  250,  and  authorities,  supra.  But,  if  such  trespass  separately 
be  of  no  real  injury,  even  an  infinite  repetition  of  the  trespass  must  be  equally 
harmless.  Proof  of  substantial  injury,  then,  bein:;  indispensable  to  support 
the  action,  it  follows  that,  if  illegal  evidence  bearing  essentially  on  the  fact 
were  admitted,  or  legal  evidence  bearing  essentially  on  the  fact  excluded, 
such  admission  or  exclusion  is  error  requiring  a  reversal  of  the  judgment. 

In  disproof  of  the  injury  alleged  by  plaintiff  defendant  offered  evidence  Gt 
benefits  to  the  property  from  the  presence  of  the  railroad;  but  tlie  court  re- 
jected the  offer,  and  excluded  the  evidence.  Thus,  to  a  witness  who  bad  oc- 
cupied one  of  the  houses  in  question,  defendant  propounded  these  inquiries, 
and  upon  the  competency  of  the  proposed  evidence  the  court  made  these  rul- 
ings: "Question.  Did  the  elevated  railway  interfere  with  your  business  while 
you  were  there?  (Counsel  for  plaintiff  objected  to  the  question  as  immaterial. 
The  court  sustained  the  objection,  and  counsel  for  defendant  duly  excepted.) 
Q.  Was  or  was  not  the  presence  of  the  station  of  the  elevated  railway  and  the 
stairs  a  benefit  to  your  business  whileyou  were  there?  (Counsel  for  the  plain- 
tiff objected  to  the  question  as  irrelevant.  The  court  sustained  the  objection, 
and  counsel  for  defendants  duly  excepted.)"  That  the  offered  evidence  was 
relevant  and  material  is  no  longer  an  open  question,  at  least  in  this  court. 
Newman  v.  Railroad  Co.,  118  N.  T.  618,  28  N.  E.  Bep.  901;  Qray  v.  Rail- 
road Co.,  and  Welsh  v.  Railroad  Co.,  supra.  Evidence  of  the  effect  of  the 
railroad  upon  business  in  the  street  was  competent  up(m  the  question  of  in- 
jury to  plaintiff's  property.  Drucker  v.  Railroad  Co.,  106  N.  Y.  157,  12  N. 
E.  Itep.  668;  Doyle  v.  Railroad  Co.,  8  N.  Y.  Supp.  828.  The  evidence  being 
competent,  its  exclusion  can  be  sustained  on  no  other  ground  than  that  upcm 
which  it  was  specifically  opposed.  Tooley  v.  Bacon,  70  N.  Y.  34.  87;  Mars- 
ton  V.  Gould,  69  N.  Y.  220, 221;  Lefever  v.  Lefeeer,  80  N.  Y.  27. 40;  HeiuM 
V.  People,  50  N.  Y.  392;  Vietor  v.  Bauer.  11  N.  Y.  St.  Rep.  531.  By  the 
ruling  the  court  decided  that  evidence  of  benefits  to  the  property  was  inad- 
missible; and  counsel  was  under  no  obligation— indeed,  was  not  at  liberty 
— to  persist  in  plying  the  court  with  offers  o£  evidence  already  declared  to  be 
incompetent,  iiis  duty  was  to  submit  to  the  decision  of  the  court,  and  to 
regulate  the  future  conduct  of  bis  case  in  conformity  with  the  law  as  pro- 
pounded by  the  court.  We  cannot  presume,  therefore,  that,  if  privileged  to 
introduce  proof  of  benefits,  counsel  would  have  been  unable  to  produce  such 
evidence;  but  the  inference  is  rather  that  he  had  such  evidence  at  command. 
Neither  can  we  assume  that  such  evidence,  if  allowed,  would  not  Imve  been 
ample  to  overcome  plaintiff's  proof  of  injury,  and  to  establish  that,  instead  of 
being  depreciated,  the  property  was,  in  fact,  enhanced  in  value  by  the  pres- 
ence of  the  railroad,  and  so  that  plaintiff  has  sustained  no  injury  entitling 
her  to  injunctive  relief.  The  evidence  in  the  case  of  injury  to  plaintiff  is  by 
no  means  of  that  clear  and  conclusive  character  which  precludes  the  proba- 
bility of  contrary  evidence  suilicient  to  nullify  its  effect. 

Again,  defendants,  seeking  to  avail  themselves  of  any  benefit  to  the  prop- 
erty from  the  presence  of  their  railroad,  requested  the  court  to  make  the  fov 


Digitized  by 


Google 


C.  p.  N.  Y.]  FLAGIiEB  V.  NEWOOMBB.  299 

lowing  conclusion  of  Inw:  "Eighth.  In  estimating  the  damages,  if  any,  herein, 
the  benefits  reealting  to  said  premisps  and  peculiar  thereto  from  tlie  mainte- 
nance and  operation  of  said  railway  should  be  set  off  against  the  inconrenienc* 
thereto  resulting  from  tlie  said  maintenance  and  operation;"  but  the  court 
declined  to  so  rule,  and  defendants  excepted.  That  the  request  embodies  a 
correct  proposition  of  law,  and  that  the  law,  as  stated,  should  have  guided  the 
court  in  the  determination  of  the  case,  is  expressly  adjudicated  in  Newman 
T.  Railroad  Co.,  supra.  It  may  not  be  answered  that  the  request  was  for 
the  enunciation  of  an  abstract  principle  of  no  relevancy  to  the  facts  of  the 
case;  for  the  appeal-book  discloses  abundant  evidence,  in  the  mere  relation  of 
the  railroad  structure  to  the  premises,  in  the  facilities  of  access  to  the  premises 
which  it  affords,  in  the  condition  of  the  premises  and  the  character  of  the 
business  conducted  on  them,  to  justify  an  inference  of  great  benelit  to  the 
premises  from  the  proximity  of  tho  railroad  and  its  station.  It  results,  there- 
fore, that  the  excluded  evidence  affected  not  merely  the  amount  which  defend- 
ants  were  allowed,  as  a  favor,  to  pay  in  avoidance  of  the  injunction,  but  went 
to  the  foundation  of  the  action,  in  tending  to  defeat  plaintiff's  right  to  injunc- 
tive relief.  The  case  is  not  distinguishable  from  Gray  v.  Railroad  Co.  and 
Welsh  V.  Railroad  Co.,  supra;  and,  for  the  error  discussed,  without  consid- 
ering others  presented  by  appellants,  the  judgment  must  be  reversed.  Jndg- 
meat  reversed,  and  new  trial  ordered;  costs  to  abide  the  event.    All  concur. 


Flasleb  v.  Kbwcombb. 

{Common  Pteas  of  Vao  X'ork  City  and  County,  Oeneral  Tern.    Febmary  8, 1891.) 

1.  Entobobmbrt  or  Jddokent— Ixjcnction. 

After  recovery  of  judgment  on  a  note  asatnst  the  maker,  E.,  and  the  indoraer,  F., 
and  levy  of  exeoation  nnder  it  on  goods  of  E.,  E.  gave  a  cbeok,  signed  bj  his  attor- 
ney, N.,  to  the  judgment  creditor,  and  received  from  the  creditor  an  asBlgnment 
of  the  judgment;  and  the  sheriff  abandoned  the  levy,  and  returned  the  execution 
nnsatisfled.  Thereafter  N.  sought  to  collect  it  from  F.  In  an  action  by  F.  to  re- 
strain such  oirileotton,  there  was  evidence  that  the  money  paid  for  the  assignment 
of  the  Judgment  was  advanced  by  N.  for  the  beneflt  of  S. :  that  the  property  levied 
on  was  enough  to  satisfy  the  judgment:  that  the  withdrawal  of  the  levy  was  by 
authority  of  K. ;  and  that  F.  was  an  accommodation  indorser  for  K  of  the  note. 
Held,  that  the  enforcement  of  the  judgment  against  F.  should  be  restrained. 

%,  EVIDENOI— Decxaratioxb. 

In  such  action,  in  view  of  the  relation  between  N.  and  E.,  and  the  evident  concert 
between  them  for  the  enforcement  of  the  judgment,  declarations  of  E.,  in  proseon- 
tion  of  their  purpose,  were  competent  evidence.against  N. 

Appeal  from  equity  term. 

Action  by  John  H.  Flagler  against  Richard  S.  Vewcombe,  to  restrain  en- 
forcement of  a  judgment.  Defendant  appeals  from  a  Judgment  for  plaintiff 
entered  on  trial  by  the  court  without  a  jury.  On  the  trial  at  special  term, 
the  following  opinion  was  rendered  by  Allen,  J.: 

"On  the  4th  day  of  June,  1885,  one  Eugene  M.  Earle  made  his  promissory 
note  for  91>000,  dated  on  that  day,  payable  to  his  own  order  six  months  after 
date;  this  note  was  indorsed  by  Earle,  and  also  by  the  plaintiff  Flagler,  and 
was  thereafter  delivered  to  one  William  H.  Townley  for  value.  The  note 
was  not  paid  at  maturity,  and  on  the  16th  day  of  December,  1885,  Townley 
obtained  judgmmit  on  said  note  in  the  city  court  of  New  York  against  both 
Earle  and  Flagler;  and  on  the  same  day  an  execution  on  said  judgment  was 
issued  to  the  sheriff,  and  a  levy  made  thereunder  upon  the  goods,  stock  in 
trade,  and  fixtures  In  the  store  of  said  Earle,  at  No.  233  Fifth  avenue,  in  this 
city.  This  stock  consisted  of  harnesses,  saddlery,  and  similar  goods,  of  con- 
siderable value,  and  of  a  value,  over  all  incumbi-ances,  shown  to  l)e  largely  in 
excess  of  the  amount  of  the  said  judgment.  On  the  18th  day  of  December, 
1885,  after  the  sheriff  had  been  in  charge  of  the  property  by  virtue  of  his 
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levy  for  two  days,  Earle  gave  to  the  judgment  creditor  a  certified  check,  signed 
by  the  defendant  Newcombe,  for  the  amount  of  the  judgment,  and  received 
an  assignment  of  the  Judgment,  and  a  receipt,  as  follows: 
"'Totonley  vs.  Earle  et  al. 

"•New  York,  December  18.  1885. 

"•Received  of  B.  S.  Newcombe,  Esq.,  attorney  for  defendant  Earle,  ten 
hundred  and  twenty-three  and  70-100  dollars,  in  full  of  the  amount  due  on 
the  judgment  in  the  above-entitled  action,  for  which  I  have  delivered  an  as- 
signment of  said  judgment;  said  Newcombe  to  pay  the  sheriff's  fees  on  exe- 
cution. 

[Signed]  "« W.  H.  Towslet.' 

"Thereiifter,  and  on  the  same  day,  the  sheriff,  acting,  as  he  claims,  under 
the  orders  of  Mr.  Cardozo,  the  partner  of  the  defendant,  abandoned  the  levy, 
and  subsequently  returned  the  execution  unsatisBed,  at  the  request  of  New- 
combe &  Cardozo.  Afterwards,  Mr.  Newcombe,  as  assignee  of  said  judg- 
ment, issued  an  execution,  and  sought  to  enforce  the  collection  thereof  from 
the  plaintiff,  Flagler,  and  this  action  was  brought  to  enjoin  such  collec- 
tion. It  is  claimed  by  the  plaintiff  that  he  is  entitled  to  judgment  upon  two 
grounds:  First,  that  the  judgment  was  paid  by  Earle  or  for  his  benefit,  and 
plaintiff,  as  indorser,  was  therefore  released  from  liability;  and.  second,  that 
the  release  of  the  levy  upon  Earle's  goods  extinguished  the  judgment  against 
Flagler.  There  is  a  controversy  upon  the  matters  of  fact  wliicb  bear  upon 
the  ground  first  above  mentioned.  The  defendant  claims  that  Flagler  re- 
ceived value  for  his  indorsement,  and  plaintiff  insists  that  he  was  a  mere  ac- 
commodation indorser.  Tlie  preponderance  of  testimony  and  the  probabilities 
of  the  case  indicate  that  Flagler  was  an  accommodation  indorser  of  the  note. 
Tliat  the  payment,  by  the  maker  of  a  note,  of  a  judgment  against  him  and 
his  indorser,  is  a  satisfaction  of  the  whole  judgment,  is  elementary.  If  the 
judgment,  therefore,  was  paid  by  Earle  with  his  own  money,  or  with  money 
borrowed  from  Newcombe,  Flagler  was  released  from  all  liability.  The  bur- 
den of  proof  was  upon  the  plaintiff  to  establish  this  proposition,  and  there  is 
not  such  a  preponderance  of  proof  that  the  defendant  did  not  buy  the  judg- 
ment for  himself,  and  in  his  own  right,  with  his  own  money,  as  he  has  testi- 
fied, as  would  justify  me  in  finding,  as  a  matter  of  tact,  tba^  the  judgment 
was  paid  by  Earle,  either  with  his  own  money,  or  money  borrowed  from  New- 
combe. I  think,  however,  that  the  case  is  with  the  plaintiff  upon  the  other 
ground.  A  levy  was  made  by  Townley,  Newcombe's  predecessor  in  title, 
upon  a  valuable  stock  of  goods  and  fixtures  belonging  to  Earle.  Two  dajv 
after  the  levy,  while  the  sheriff  was  in  possession  of  the  property,  the  judg- 
ment creditor  assigned  the  judgment  to  Newcombe,  and  the  levy  was  imme- 
diately abandoned,  without  attempting  to  obtain  from  the  property  seized  the 
amount  of  the  judgment.  The  goods  of  Earle,  seized  by  the  sheriff,  were 
undoubtedly  sufiicieiit  to  satisfy  the  judgment,  and  the  judgment  creditor  was 
bound  to  pursue  and  exhaust  the  remedy  he  had  begun,  and  ttie  abandonment 
by  him  acted  asadischarge  of  the  judgment  as  to  Flagler.  Upon  the  assign- 
ment of  the  judgment  to  Newcombe  the  levy  was  immediately  alsandoned. 
The  sheriff  testified  that  he  received  his  instructions  to  release  the  levy  from 
Mr.  Cardozo,  Mr.  Newcombe's  partner.  It  is  true  that  Mr.  Newcombe  tes- 
tifies that  he  did  not  authorize  any  one  to  direct  the  sheriff  to  abandon  the  ' 
levy.  Mr.  Cardozo  was  not  called  as  a  witness;  but  it  would  seem  to  be  im- 
material whether  the  abandonment  was  authorized  by  Mr.  Newcombe  or  not. 
The  unauthorized  act  of  the  sheriff  would  produce  the  same  result,  and  the 
remedy  would  be  against  him.  So  it  seems  to  me.  upon  the  established  facts, 
that,  so  far  as  the  plaintiff  in  this  case  is  concerned,  the  defendant,  by  his 
own  acts,  or  those  of  the  sheriff,  by  the  release  of  his  levy,  has  lost  his  remedy. 
Voorhees  v.  Gros,  3  How.  Pr.  262;  Green  v.  Burke,  23  Wend.  501;  Jrofcy 
T.  Steinmetz,  22  Pa,  St.  437;  JMdd  v.  Bltmt,  4  Mass.  402;  Sunt  t.  Breading, 
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14  Amer.  Dec.  665.  Judgment  is  ordered  for  the  plaintiff  accordingly,  wltb 
ooBta." 

Argued  before  Dalt,  G.  J.,  and  Bisohoff'  and  Pryob,  JJ. 

Dtmohtu,  Ifewcombe  dt  Cardozo,  {A.  R.  Dyett,  of  counsel,)  for  appellant 
SttUiwin  <ft  CromwAl,  (W.  T.  CurtU  and  Alfred  JaretzM,  of  counsel,)  foi 
respondent. 

Peb  Curiam.  Upon  a  careful  examination  of  the  case,  we  are  satisBed 
that  the  findings  of  fact  and  the  conclusions  of  law  by  the  learned  trial  judge 
are  well  warranted,  and  that  no  error  was  committed  on  the  trial  to  the  prej- 
udice of  appellant.  The  evidence  was  sufficient  to  authorize  the  inference 
that  the  money  paid  for  the  assignment  of  the  judgment  was  advanced  by 
defendant  for  the  benefit  of  Earle;  that  the  property  levied  on  was  enough  to 
satisfy  the  judgment;  that  the  withdrawal  of  the  levy  was  by  authority  of 
defendant;  and  that  Flagler  was  an  accommodation  indorser  fur  Earle  of  the 
note  on  which  the  judgment  was  obtained.  The  relation  between  defendant 
and  Earle,  and  the  evident  concert  between  them  for  enforcement  of  the  judg- 
ment, make  the  declarations  of  Earle,  in  prosecution  of  their  purpose,  com- 
petent evidence  against  defendant.  The  judgment  should  be  affirmed,  with 
costs. 


Meters  et  al.  v.  Stiz  et  al. 
IComjnon  Pleas  of  New  York  City  cmd  County,  Oenerdl  Term.    Februaiy  3,  ISBL) 

L  Beleasi  of  Qjum— Vauditt. 

Defendants'  firm  being  indebted  to  an  amount  much  exceeding  thetr  assets, 
among  others  to  plaintiffs,  an  oral  agreement  was  entered  Into  between  plalntUIs, 
C,  and  defendants,  that  defendants'  firm  should  transfer  all  their  assets  to  C,  in 
consideration  whereof  C.  was  to  pay  the  claims  of  all  their  creditors  except  plain- 
tiffs; and  in  consideration  of  such  transfer  by  defendants,  and  such  promise  by  O., 
plaintiffs  ag^reed  to  release  their  claim  against  defendants.  In  pursuance  thereof, 
the  assets  of  defendants'  firm  were  transferred  to  C,  and  he  paid  all  outstanding 
claims  against  them  except  plaintitTs'.  Held,  that  plaintiffs'  promise  to  release 
their  claim  was  binding  on  them,  and,  having  l>een  made  to  defendants  as  well  as  to 
C,  was  available  to  defendants  against  an  action  on  the  claim ;  and  that,  the  agree- 
ment having  been  fully  performed  on  the  part  of  the  other  parties  to  it,  plaintifts 
ooQld  not  object  to  it  for  want  of  mutuality. 
Il  Bakk — Pboiiisb  sot  iv  Writing. 

An  agreement  to  release  a  demand  growing  out  of  a  simple  contract  mi^  be  ralid, 
although  not  in  writing  or  under  seal. 

Appeal  from  city  court,  general  term. 

Action  by  George  H.  Miyers  and  Jacob  Meyers  against  Elias  Meyers,  Lens 
Stix,  and  Jacob  W.  Mayer.  Defendants  Lena  Stix  and  Jacob  W.  Mayer  an- 
swered  the  complaint.  At  the  trial  thereon,  the  court  directed  a  verdict  for 
plaintifts.  Said  defendants  appeal  from  a  judgment  of  the  general  term  of 
the  city  oonrt  affirming  the  judgment  entered  on  the  verdict,  and  affirming  an 
order  denying  a  motion  for  a  new  trial.  For  former  report,  see  9  2f.  Y. 
Supp.  805. 

Argued  before  Dalt,  C.  J.,  and  Bischoff  and  Pbtor,  JJ. 

Samuel  W.  Weiu,  for  appellants.  Charles  Meyers,  [^Richard  M.  Henry,  of 
counsel,)  for  respondents. 

Bischoff,  J.  This  action  was  brought  by  the  plaintiffs  to  recover  the  snm 
of  8306.79,  the  balance  of  an  account  for  goods  sold  and  delivered  by  the  plain- 
tiffs to  the  del'eudants.  The  answer  did  not  deny  the  indebtedness,  but  set 
up  as  a  defense  to  plaintiffs'  claim  an  alleged  agreement  made  prior  to  the 
commencement  of  the  action,  pursuant  to  the  terms  of  which,  for  a  sufficient 
consideration,  the  defendants  claimed  to  have  been  released  and  discharged 
from  the  payment  of  the  demand  sued  upon.  On  the  trial  the  affirmative  was  on 
the  defendants,  and  the  only  evidence  given  in  support  of  the  defense  was  the 
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testimony  of  one  Joseph  F.  Cullman.  On  this  evidence  tbe  defense  rested, 
and  the  trial  justice  thereupon  directed  a  Verdict  in  favor  of  the  plaintiffs. 
The  defendants  then  moved  upon  the  minutes  to  set  aside  the  verdict,  and  for 
a  new  trial,  upon  the  ground  that  the  verdict  was  contiury  to  the  law  and  to 
the  evidence.  This  motion  was  denied,  and  from  the  judf^ment  entered  upon 
the  verdict,  and  from  the  order  denying  a  new  trial,  the  defendants  appealed 
to  the  general  term  of  the  court  below,  where  the  judgment  and  order  were 
afllrmed. 

From  an  examination  of  the  opinion  on  the  motion  for  a  new  trial,  it  is  ap> 
parent  that  the  learned  justice  misapprehended  the  testimony  of  the  defend- 
ants'  witness  Cullman.  He  says:  "The  defendants  did  not  know  of  the 
transaction  said  to  have  operated  as  a  release  until  they  interposed  their  plea 
setting  it  up."  This  conflicts  with  the  testimony  for  the  defense,  which,  for 
the  purposes  of  this  appeal,  must  be  assumed  to  be  true.  Cullman  distinctly 
and  explicitly  testifled  that  at  the  time  of  entering  into  the  agreement  to  re- 
lease the  defendants  there  were  present,  of  defendants'  firm,  £li!is  Meyers  and 
Jacob  W.  Mayer.  The  testimony  is  as  follows:  "The  following  evening  we 
met  again  at  the  office  of  Meyers,  Stix  &  Co.  At  this  first  conversation  there 
was  present,  I  think,  Mr.  Abe  Meyers  only,  of  Meyers  Bros.,  and  besides, 
Elias  Meyers,  Robert  Stix,  Jacob  W.  Mayer,  the  book-keeper,  and  Joseph  F. 
Cullman.  They  met  by  appointment  the  following  day,  and  there  was  pres- 
ent there  Abe  Sleyers,  George  Meyers,  one  of  the  plaintiffs, — I  think  that  is 
his  name, — and  Charles  Meyers.  We  again  referred  to  the  condition  of  the 
firm.  He  reprimanded  Meyers.  Stix  &  Co.  again  for  having  returned  goods 
as  promiscuously  as  they  did,  and  having  reduced  their  indebtedness  as  they 
did,  and  he  said:  *Well,  how  shall  I  arrange  this,  or  how  can  it  be  arranged?' 
I  said  to  them:  <See  here;  your  assets  are  about  six  hundred  dollars.  Weare 
morally  responsible  for  notes  of  seventy-five  hundred  dollars  discounted  at  the 
Seventh  Ward  Bank.  If  you  will  transfer  your  assets  to  us,  we  will  take 
care  of  those  notes,  and  release  you  from  all  indebtedness  thereon;'  and  I  said 
to  the  Meyers  Bros,  then,  'And  further  than  that,  if  you  will  release  your 
claim,  which  is  only  a  bagatelle,  we  will  lift  the  balance  of  the  merchandise 
indebtedness  as  it  becomes  due;'  to  which  Mr.  Meyers  said,  'Will  you?'  I 
said,  'We  will.'  He  said,  'If  you  will,  we,  Meyers  Bros.,  release  our  claim, 
— we  lelinquish  our  claim,  or  waive  our  claim.'" 

The  foregoing  testimony  we  think  establishes  the  fact  that,  at  the  time  of  the 
making  uf  the  alleged  agreement  for  the  release  of  the  defendants,  there  were 
present  George  H.  Meyers,  one  of  the  plaintiffs,  Elias  Meyers  and  Jacob  W. 
Mayer,  two  of  the  defendants,  and  Joseph  F.  Cullman.  The  statement  in 
the  opinion  of  the  trial  justice,  to  the  effect  that  the  defendants  did  not  know 
of  the  alleged  agreement  until  after  the  commencement  of  this  action,  appears 
to  be  irreconcilable  with  the  evidence,  and  this  error  may  have  induced  the 
direction  of  a  verdict  for  the  plaintiffs,  as  well  as  a  denial  of  the  motion  for  a 
new  trial,  and  has  probably  misled  the  justices  sitting  at  the  general  term  of 
the  court  below.  The  facts,  as  we  understand  them  to  be  established  by  the 
evidence,  are  that  George  H.  Meyers,  one  of  the  plaintiffs,  with  Abe  Meyers, 
who  appears  to  have  acted  fur  the  plaintiffs,  Juseph  F.  Cullman,  and  Elias 
Meyers  and  Jacob  W.  Mayer,  two  members  of  defendants'  firm,  met  pursuant 
to  appointment  at  the  business  otBce  of  the  defendants'  firm,  and  a  trilateral 
verbal  agreement  was  then  and  there  entered  into  between  the  plaintiffs  of 
the  one  part.  Joseph  F.  Cullman  of  the  second  part,  and  the  defendants'  firm, 
Meyers,  Stix  &  Co..  of  the  third  part,  to  the  effect  that  the  defendants'  firm 
should  transfer  all  their  assets  to  Cullman,  in  consideration  of  which  transfer 
Cullman  was  to  pay  the  claims  of  all  creditors  of  defendants'  firm  excepting  the 
plaintiffs,  and  the  latter,  in  consideration  of  the  transfer  by  thedefendants'  firm 
and  Cullman's  promise  to  pay  the  creditors'  claims,  were  to  waive  their  claim 
against  the  defendants'  firm,  and  release  them  from  the  payment  thereof.    It 
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also  appears  that  defendants'  firm,  in  pursuance  of  their  promise,  transferred 
their  assets  to  Cullman;  and  that  Cullmnn,  pursuant  to  the  promise  on  his 
part,  and  prior  to  the  commencement  of  tliis  action,  paid  all  outstandinK 
claims  against  tlie  defendants'  firm  except  tliat  of  the  plaintiffs.  Hence 
there  does  not  appear  to  be  any  tenable  ground  for  holding  that  plaintiffs  are 
not  bound  to  abide  by  their  promise  to  abstain  from  the  enforcement  of  the 
claim  in  suit.  The  promise  to  waive  their  claim,  and  to  release  defendants' 
firm  therefrom,  was  made  not  only  to  Cullman,  but  to  the  defendants  as  well; 
and  the  rules  gOTerning  the  decision  in  Latorenee  ▼.  Fox,  20  N.  Y.  268,  and 
the  cases  following  that,  and  tliose  distinguished  therefrom,  can  have  no 
application  to  the  case  now  before  us.  The  class  of  cases  referred  to  are  those 
wtierein  persons  for  whuse  benefit  the  promise  was  made,  but  who  are  not 
privy  to  tlie  contract,  sought  to  enforce  the  agreement;  while  in  this  case  the 
promise  was  made  directly  to  the  defendants,  who  were  parties  to  the  agree- 
ment of  which  plaintiffs'  promise  was  a  part. 

Before  p>erformance  on  the  part  of  Cullman  by  the  payment  of  the  outstand- 
ing obligations  of  defendants'  firm,  it  might  have  been  urged  that  the  agree- 
ment entered  into,  as  above  stated,  was  inoperative  for  want  of  mutuality, 
because  of  the  fact  that  the  creditors  of  the  defendants'  firm,  being  strangers 
to  the  agreement,  could  not  have  enforced  Cullman's  promise  to  pay  their 
claims;  and  also  that,  as  Cullmun's  promise  to  pay  such  claims  was  not  in 
writing,  and  subscribed  by  bim,  it  was  void,  under  the  provisions  of  the  stat- 
ute of  frauds,  requiring  all  promises  to  answer  for  debt,  default,  or  miscar- 
riage of  another  peraon  to  be  in  writing,  and  subscribed  by  the  partv  to  be 
charged  thereby.  See  S  Rev.  St.  (Banks  Bros'.  7th  £d.)  p.  2827.  It  is  too 
late,  however,  for  the  plaintift  to  urge,  as  an  excuse  for  their  withdrawal 
from  the  arrangement  entered  into,  that  the  agreement  was  inoperative  for 
want  of  mutuality,  after  the  other  parties  to  the  agreement  have  fully  and  com- 
pletely performed  the  promises  on  tlu'ir  part  made,  respectively,  in  consider- 
ation of  plaintiffs'  promise,  and  in  full  reliance  upon  the  performance  of  that 
promise.  "When  the  defendant  has  had  the  benefit  of  the  consideration  for 
which  he  bargained,  it  is  no  answer  to  an  action  brought  against  him  to  say 
that  the  plaintiff  was  not  bound  by  the  contract  to  do  the  act.  Thus,  in  the 
case  of  guaranty,  suppose  I  say:  'If  you  will  furnish  goods  to  a  third  person, 
I  will  guaranty  the  payment.'  There,  you  are  not  bound  to  furnish  them; 
yet,  if  you  do  furnish  them  in  pursuance  of  the  contrnct,  you  may  sue  me 
upon  my  guaranty.  So,  if  a  person  says,  'In  case  yon  chtioie  to  employ  this 
man  as  your  agent  fur  »  week,  I  will  be  respunsible  for  all  such  sums  as  he 
shall  receive  during  that  time,  and  neglect  to  pay  over  to  you,'  the  party  in- 
demnified is  not,  therefore,  bound  to  employ  the  person  designat»i  by  tlie 
guaranty,  but,  if  he  does  employ  him,  the  guaranty  attaches,  and  becomes 
binding  on  the  party  who  gave  it."  Add.  Cont  §  1,  par.  18.  See,  also,  1 
Pars.  Cont.  p.  448  etseq.  In  Willetts  v.  Insurance  Co.,  45  N.  T.  45,  it  was 
held  that,  though  a  promise  be  void  when  made,  because  the  promisee  was  not 
bound  to  do  the  act  in  consideration  of  which  the  promise  was  made,  it  will 
nevertheless  become  binding  and  operative,  if  the  promisee  do  the  act  before 
the  promise  is  withdrawn.  And  in  Sands  v.  Crboke,  46  N.  Y.  564,  Judge 
Rapallu,  delivering  the  opinion  of  the  court,  (unanimously  concurred  in.) 
says:  "But,  assuming  that  no  obligation  on  th<!  part  of  the  plaintiffs  was 
created  at  the  time  defendant's  promise  was  made,  and  tliat  his  promise  or 
guaranty  was  merely  on  condition  that  the  plaintiff  should  perform  the  speci- 
fied acts,  yet  the  acceptance  of  the  guaranty,  and  full  performance  under  it 
of  the  conditions,  would  render  it  obligatory  upon  the  defendant."  And 
again,  in  WMta  t.  Baxter,  71  N.  Y.  254,  Judge  Kafallo  says:  "After  the 
promisor  bas  had  the  benefit  of  the  consideration  for  which  he  bargained,  it 
is  no  defense  to  say  that  the  promisee  was  not  bound  by  the  contract  to  do 
the  act."     Judge  AIndkews,  also,  in  commenting  on  the  rule  maintained  In 
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the  caset  cited,  saja  npprovingly:  "When  a  defendant  has  actuallj  received 
the  consideration  ot  an  agreement  by  a  voluntary  performance  of  an  act  by 
the  other  party,  upon  his  promise  or  sugsrestion,  such  performance  consti- 
tutes a  consideration  which  will  uphold  the  defendant's  promise."  The 
promise  of  the  plaintiffs  was  substantially  as  follows:  "If  you  (Meyers,  Stix 
&  Co.)  will  transfer  your  assets  to  Cullman,  and  if  you  (Cullman)  will  pay 
all  outstanding  obligations  of  Meyers,  Stix  &  Go.  excepting  the  one  to  us.  we 
(Meyers  Bros.)  will  waive  our  claim  against  Meyers.  Stix  &  Co.,  and  agree  to 
release  them  from  the  payment  thereof."  It  remained  optional  with  Meyers, 
Stix  &  Co.  to  transfer  their  assets  to  Cullman,  to  whom  tliey  were  in  no  wise 
indebted,  and  for  Cullman  to  pay  the  outstanding  obligations  of  Meyers,  Stix 
&Co. '  It  not  appearing  that  plaintiffs'  promise  was  withdrawn  before  per- 
formance by  Meyer,  Stix  &  Co.  and  by  Cullman  of  the  acts  constituting  the 
consideration  therefor,  the  plaintiffs'  promise  became  obligatory,  and  they 
cannot  now  assert  their  claim  in  deflance  of  their  agreement  to  waive  it,  and 
to  release  the  defendants  from  all  obligation  thereunder.  It  is  not  sufficient 
for  plaintiffs  to  contend  that  they  derived  no  benefit  from  the  performance  of 
tiie  other  parties  to  the  agreement.  It  was  sufficient  for  such  other  parties  to 
do  something  whicli  they  were  under  no  legal  obligation  to  do,  and  notwith- 
standing that  the  performance  of  these  acts  result^  exclusively  in  a  benefit  to 
one  or  more  of  the  parties  to  whom  the  promise  was  made.  The  principle  under- 
lying this  case  is  not  distinguishable  from  that  upon  which  Therwaon  v.  Peter- 
son,  *41  N.  Y.  6S6,  was  decided.  In  that  case  it  appeared  that  the  plaintiff 
and  other  creditors  agreed  to  release  the  defendants  from  the  payment  of 
tbeir  respective  claims  in  consideration  of  the  defendants'  assignment  of  all 
their  partnership  effects  to  three  of  the  creditors  named,  in  trust  to  be  converted 
into  money,  and  divided  pro  rata  among  his  creditors  named,  and  the  court 
unanimously  held  this  agreement  binding  as  an  accord  and  satisfaction,  and 
the  defendants  discharged  from  further  payment.  We  know  of  no  statute 
pursuant  to  the  provisions  of  which  an  agreement  to  waive  or  release  a  de- 
mand growing  out  of  a  simple  contract,  or  for  the  accord  and  satisfaction  of 
such  a  demand,  is  required  to  be  either  in  writing  or  under  seal;  and  at  com- 
mon law,  to  render  such  agreement  or  release  effectual,  it  was  only  requisite 
that  it  should  be  founded  upon  a  sufficient  consideration.  If  the  agreement 
or  release  was  under  seal,  the  seal  of  itself,  and  without  further  proof,  im- 
ported a  consideration.  13uk  proof  of  a  consideration  other  tlian  that  im- 
port' d  by  the  seal  was  sufficient  to  discharge  the  debt,  though  tlie  promise  to 
discharge  the  debt  was  verbal.  The  foregoing  views  render  the  reversal  of 
the  judgment  and  order  appealed  from  inevitable.  The  order  of  the  general 
term  of  the  city  court,  affirming  the  judgment,  and  affirming  the  order  deny- 
ing the  motion  for  a  new  trial,  and  such  judgment  and  order,  are  hereby  re- 
Tersedt  and  a  new  trial  ordered,  with  costs  to  abide  the  event.    All  concur. 
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O'Brisn  V.  New  Yobk,  K.  H.  &.  H.  B.  Go. 

(Supreme  Court,  Qeneral  Term,  SHrst  Department.    February  11, 1801.) 

SzmtT  Tbstikont— Pktsicians. 

Wliile  a  physician  may  kIto  evidenoe  as  to  the  present  condition  of  bodily  suffer- 
ing or  Injuries,  or  of  their  permanence  and  as  to  their  cause,  he  cannot  tesufy  as  to 
the  mere  possible  outbi«ak  of  some  new  disease  or  suffering  having  its  cause  in  the 
original  injury.  Following  AtMns  v.  RailWMi  Co.,  10  N.  T.  Bupp.  482,  and  dl»- 
tlnguishing  Orisioold  v.  Baitrood  Co.,  116  N.  T.  61,  81  N.  K  Rep.  728. 

Appeal  from  circuit  conrt,  New  York  county. 

Action  by  John  O'Brien  against  the  New  York,  New  Haven  &  Hartford 
Bailroad  Company  to  recover  damages  for  an  alleged  assault  upon  plaintiff 
by  one  of  defendant's  employes.  Defendant  appeals  from  a  judgment  for 
plaintiff  entered  upon  the  verdict  of  a  jury  and  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

Argued  before  Van  Brunt,  P.  J.,  and  Bkadt  and  Daniels,  JJ. 

Page  «£  T<^ft,  {Henry  W.  Taft,  of  coansel.)  for  appellant  W.  BourJee 
Cochran,  for  respondent. 

Bbadt,  J.  In  the  case  of  Atkins  v.  Railway  Co.,  reported  in  10  N.  Y. 
Sopp.  432,  and  which  was  an  action  brought  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  sustained  by  reason  of  the  negligence  of  the  de- 
fendant, it  appeared  that  the  following  question  was  asked  of  one  of  the  med- 
ical  witnesses  by  the  plainiifT's  counsel,  namely:  "Tell  the  jury  what  results 
are  likely  to  flow  from  the  Injuries  from  which  Mrs.  Atkins  was  suffering  on 
the  3d  of  January,  1888."  The  question  was  objected  to  and  overruled,  and 
exception  taken,  and  the  learned  presiding  justice,  in  writing  the  opinion, 
■aid:  "This  form  of  question  has  been  so  often  condemned  that  it  seems 
Bomewhat  remarkable  that  it  should  still  be  persisted  in;"  referring  to  a  num- 
ber of  cases  bearing  upon  the  subject.  In  this  case  the  same  question,  in  ef- 
fect, was  objected  to,  but  allowed,  and  an  exception  duly  taken.  The  ques- 
tion put  was:  "From  your  knowledge  of  the  case,  from  your  examination  of 
tlie  wounds  when  they  were  comparatively  fresh,  and  your  knowledge  of  the 
case  generally,  are  you  able  to  state  to  this  jury  what,  in  your  opinion,  will 
be  ihe  probable  effects  of  these  wounds  upon  the  future  health  of  the  plain- 
tiff?" There  is  no  difference  of  substance  in  these  questions.  The  only  dif- 
ference is  verbal;  the  use  of  the  word  "probable"  was  made  instead  of  "likely," 
and  they  are  the  same.  The  word  "likely"  means  "probable,"  and  "probable" 
"likely."  See  Century  Dictionary.  If  the  question  had  been  such  as  that 
conaidered  in  Qriawold  r.  Railroad  Co.,  reported  in  115  N.  Y.  p. 61,  21  N.  £. 
Bep.  726,  it  would  have  been  admissible,  but  it  was  not.  The  distinction 
luggested  by  that  case  and  others,  to  which  the  learned  justice  in  writing  his 
opinion  referred,  seems  to  be  that  while  a  physician  may  give  evidence  as  to 
the  present  condition  of  bodily  suffering  or  injuries,  or  of  their  permanence 
and  as  to  their  cause,  he  cannot  upon  such  a  question  testify  as  to  the  mere  possi- 
ble outbreak  of  some  new  disease  or  suffering  having  their  cause  in  the  origi- 
nal injury.  The  court  said  in  that  case  that  there  was  an  obvious  difference  be- 
tween an  opinion  as  to  the  permanence  of  a  disease  or  injury  already  existing, 
capable  of  being  examined  and  studied,  and  one  as  to  the  merely  possible  out- 
break of  new  diseases  or  suffering,  having  their  cause  in  the  original  injury. 
Id  the  former  case  that  disease  or  injury  and  its  symptoms  are  present  and 
existing,  their  indications  are  more  or  less  plain  and  obvious,  and  from  their 
severity  or  slightness  a  recovery  may  reasonably  be  expected  or  the  contrary; 
while  an  opinion  that  some  new  and  different  complication  will  arise  is  merely 
•  double  speculation, — one,  that  it  may  possibly  occur;  and  the  other  that.  If 
it  does,  it  will  be  a  product  of  the  original  injury  instead  of  some  other  new, 
Bnd  perhaps  nnknown,  cause."  This  is  somewhat  complicated,  it  must  be 
v.l3N.Y.s.no.2— 20 
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admitted,  bat  it  aeems  to  suggest  that  in  cases  of  this  character  the  result 
sought  to  be  ascertained  and  established  by  the  question  objected  to  mast  be 
developed  by  a  diSFerent  mode  of  procedure,  and  one  by  which  speoolatiTe 
and  conjectural  elements  are  either  dispelled,  or  so  limited  or  controlled  as  to 
insure  the  defendant  against  merely  speculative  or  conjectural  theories. 
Whether  this  view  be  correct  or  not  as  to  the  modus  operandi  suggested,  no 
difterence  is  discovered  between  the  question  asked  in  Atkint'  Caae  and  de- 
clared to  be  improper  and  the  question  asked  in  this  ease  and  objected  to. 
The  judgment  of  the  court  in  the  Atkitu  Case  seems  to  make  it  imperative 
upon  ua  to  reverse  the  judgment  herein,  and  to  grant  a  new  trial,  with  coitt 
to  the  appellant  to  abide  the  aveut. 

Daniels,  J.,  concurs.    Van  Bblvst,  P.  J.,  concurs  in  result. 


Obosbt  et  al.  «.  Pbesidbnt,  Etc.,  of  Dblaware  8b  H.  Oanal  Oo. 

iSupreine  Court,  Oeiieral  Term,  Third  Department.    February  i,  I80L) 

IfSAT  CONBTITDTES  Sa1,B — QHESTIOX  IOK  JuET. 

Defendant  canal  oompany  agreed  with  certain  boat-tmQders  to  take  boati  to  te 
bttUt  by  them  at  a  certain  pricei  Defendant  kept  Inmber  adapted  for  saoh  boats, 
to  be  furnished  to  builders,  not  for  sale  generally,  and  had  supplied  suoli  lumber  to 
these  builders  for  other  boats  construoted  by  them,  for  which  they  at  fliBt  had  paid 
cash,  bat  afterwards  the  price  of  the  lumber  was  deducted  ftt>m  the  price  of  the 
boat.  For  the  boats  in  question,  also,  defendant  furnished  lumber  on  the  bollden' 
order,  and  sent  them  a  bill  therefor,  with  items  and  prices.  The  builders  became 
Insolvent,  did  not  build  the  boats,  and  sold  the  lumber  to  plaintiffs,  from  whom  de- 
fendant afterwards  took  it  without  permission.  Held,  In  an  action  for  conversion 
by  such  talcing,  that  it  was  a  question  for  the  jury  whether  tha  transaction  was  a 
Milment  or  a  sale. 

Appeal  from  circuit  court;  Ulster  county. 

Action  by  Abel  A.  Crosby  and  others  against  the  president,  managers,  and 
company  of  the  Delaware  &  Hudson  Canal  Company,  for  damages  for  the  al- 
leged wrongful  taking  by  the  defendant  of  a  quantity  of  lumber,  which  G.  i, 
8.  Harnden  had  sold  the  plaintiffs,  in  part  payment  of  a  past  indebtedness. 
The  defendant  had  furnished  the  lumber  to  the  Harndens  to  be  used  in  build- 
ing two  canal-boats  for  the  defendant.  The  main  question  is  whether  the 
Barndens  were  the  vendees  or  bailees  of  the  lumber.  The  Harndens  were 
boat-builders  at  Aligervllle,  on  the  line  of  the  defendant's  canal.  They  hsd 
never  built  a  boat  for  any  one  else  than  the  defendant,  but  were  repairers  of 
other  boats.  The  defendant  kept  lumber  specially  adapted  for  building  the 
boats  it  required,  not  for  sale  generally,  but  only  for  use  by  boat-builders  in 
building  boats  for  defendant.  The  Harndens  built  a  boat  for  the  defendant 
in  1878,  and  bought  some  of  the  lumber  from  defendant,  paying  cash  for  it. 
Afterwards  they  ordered  and  received  Inmber  from  the  defendant,  and  built 
boats  for  it,  using  the  lumber  upon  such  boats,  and  giving  defendant  receipts 
for  its  price  as  part  payment  upon  the  price  of  the  boats.  The  defendant  bad 
declined  to  furnish  the  Harndens  with  lumber,  except  for  use  in  constructing 
boats  for  defendant.  On  the  8th  of  November,  1882,  the  defendant  wrote  to 
the  Harndens  as  follows:  "If  you  wish  to  build  two  boats  during  the  coming 
winter  for  delivery  upon  opening  of  navigation  next  spring,  the  company  wiU 
take  them  at  $1,800  each,  subject  to  inspection  and  approval  by  the  company 
inspector."  The  Harndens  accepted  the  proposition,  and  November  Slut 
ftdlowing  sent  to  defendant's  superintendent  a  written  order:  "Please  send 
us  pine  2x7  4,U0O  feet,"  etc.;  specifying  other  kinds  and  quantities.  The 
defendant  forwarded  the  lumber  by  boat  to  the  Harndens,  with  following 
bill:  "Sondoui,  /T.  T.,  Nov.  24,  1882.  Messrs.  G.  &  E.  Harnden,  To  the 
DsZ.  <S  Hudson  Canal  Co.,  Dr.  1,284  feet  oak  planed.  @  $53,  968.05;"  and 
two  other  items,— total,  9412. 77.    The  parts  of  the  bill  in  Hallos  wece  printed. 
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the  rest  written.  When  the  Harndens  received  the  lumber,  they  intended  to 
nse  it  in  building  the  two  boats  for  the  defendant,  but  they  became  insolvent, 
did  not  build  the  boats,  and  sold  the  lumber  to  the  plaintiffs,  from  whose  pos- 
seesion  the  defendant  subsequently  took  it  witliout  permission.  Defendant 
■ppeals  from  a  judgment  for  plaintiffs  entered  on  the  verdict  of  a  jury,  and 
from  an  order  denying  a  motion  for  a  new  trial.  For  former  reports,  see  5 
N.  Y.  Supp.  949.  mem.;  8  N.  Y.  Supp.  936,  mem.;  and  23  N.  E.  Bep.  736. 

Argued  before  Lbarnbd,  P.  J.,  and  Landon  and  Mayham,  JJ. 

F.L.AT.B.  VTayt&rooft,  for  appellant.  Xatoton  <£  iSt«&&UM,  for  respondent. 

Landon,  J.  The  court  of  appeals,  reviewing  this  case  as  it  appeared  upon 
a  former  trial,  held  that  it  was  a  question  for  the  jury  whether  the  transac- 
tion was  a  bailment  or  a  sale.  119  N.  Y.  334,  23  N.  £.  Bep.  736.  The  case 
DOW  presents  the  same  facts  which  the  court  of  appeals  commented  upon, 
tome  as  indicating  a  bailment,  otiters  as  indicating  a  sale.  There  are  a  few 
additional  facta,  but  some  tend  to  support  the  one  conclusion,  and  others  the 
other.  We  discover  no  error  in  the  rulings  of  the  trial  court  to  the  prejudice 
of  the  defendant.    Judgment  affirmed,  with  costs.    All  concur. 


Camf  o.  Cbonkbioht  ti  at. 

(Supreme  Coart,  OenercU  Term,  Fbret  Vermrtment.    Fabmaij  11, 1891.) 

Wnxa — CowsTBucTios — Natuks  of  Estatb — ^Vested  Kiohts. 

A  teetator devised  to  his  wife  certain  property  during  "her  natural  life,  and  npna 
her  death  tiien  I  give  and  devlBe  the  same  to  my  children,  share  and  share  alike, 
sbaolutely  and  forever,  the  child  or  children  of  any  deceased  child  of  mine  to  take 
tiie  share  which  his,  her,  or  their  parent  would  have  taken  if  living. "  After  testa- 
tor's death,  but  daring  the  life-time  of  his  widow,  C,  one  of  his  fire  children,  con- 
veyed an  undivided  fifth  interest  in  the  premises,  and  his  grantee  conveyed  the 
same  to  defeadant.  Thereafter,  and  during  the  life-time  of  testator's  widow, 
C.  died,  leaving  three  children  surviving  him.  HeJd,  that  the  will  vested  an  undi- 
vided fifth  interest  in  remainder  in  the  premises  in  C.,  subject,  however,  to  be  di- 
vested tarf  his  death  in  the  life-time  of  his  mother;  that  defendant's  title  therein 
was  subject  to  be  divested  by  the  same  contingencies;  and  that  upon  the  death  of 
C.  said  fift^  interest  became  vested  in  Us  surviving  children. 

Que  submitted  on  agreed  statement. 

Submission  of  controversy  without  action  on  statement  of  facts  agreed 
npon,  by  Hugh  K.  Camp  against  Charles  Gronkrlght,  Riilip  F.  01  well,  (indi- 
vidually and  as  executor  of  Philip  Malone,  deceased,)  Patrick  Olw^l,  Bridget 
Olwell,  and  Patrick  Malone. 

Argued  before  Van  Bkumt,  P.  J.,  and  Bbady  and  Daniels.  JJ. 

B.  L.  Ford,  {Stephen  P.  Nash  and  George  F.  Lemarest,  of  counsel,)  for 
plaintiff.  WUliam  8tone,  for  defendants  Cronkright  and  Philip  P.  Olwell. 
PhUip  F.  Olu)ell,  for  defendants  Bridget  and  Patrick  OlwelL  C?uu  A.  Flai». 
mar,  for  defendant  Malone. 

Van  Brunt,  P.  J.  Charles  M.  Connolly  died  seised  of  certain  premises, 
leaving  him  surviving  lBal>ella  S.  Connolly,  his  widow,  and  the  following 
children,  his  only  heirs  at  law :  James  A.  Connolly,  Washington  A.  Connolly, 
Thomas  B.  Connolly,  Charles  M.  Connolly,  Jr.,  and  Jane  V.  Chalfin,  all  of 
full  age.  He  left  a  will  bearing  date  the  26th  of  June,  1865,  which  was  pro- 
bated before  the  surrogate  of  the  county  of  New  York  on  the  2d  of  June, 
1869,  by  which  be  devised  the  premises  in  question  as  follows:  " Fifleenthly. 
I  give  and  devise  unto  my  beloved  wife,  Isabella  S.  Connolly,  all  the  lands 
tnd  grounds  now  occupied  by  me  at  Port  Washington.  To  have  and  to  hold 
the  same,  with  the  tenements,  hereditamente,  and  appurtenances,  to  her  dur^ 
ing  the  term  of  her  natural  life,  and  up<m  her  death  then  I  give  and  devise 
the  same  unto  my  children,  sltare  and  sliare  alike,  absolute  and  forever,  the 
•hibl  or  ehlldrea  of  any  deceased  child  of  mine  to  take  the  share  which  Ida, 
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her,  or  their  parent  would  have  taken  if  living."  By  deed  dated  December 
18,  1878,  and  duly  recorded  January  5,  1874,  Washington  A.  Connolly,  one 
of  the  children  and  heirs  at  law  of  Charles  M.  Connolly,  deceased,  and  Louise 
I,  Connolly,  his  wife,  purported  to  convey  to  Thomas  C.  Eccleslne  an  undi- 
vided one-Bfth  interest  in  the  premises  in  question  in  fee.  Through  varioui 
mesne  conveyances  the  estate  conveyed  by  said  deed  afterwards  became  vested 
in  the  defendant  Charles  Cronkriglit.  Washington  A.  Connolly  died  in  Au- 
gust, 1875,  leaving  him  surviving  his  widow,  Louise  I.  Connolly,  and  three 
children,  Marie  Louise  Connolly,  Washington  A.  Connolly,  and  Bianca  Con- 
nolly. In  December,  1880,  Isabella  S.  Connolly,  the  widow  of  said  Charles  M. 
Connolly,  the  testator,  died.  In  December,  1885,  the  defendant  Gronkright, 
claiming  to  be  seised  In  fee  of  said  one-Bfth  interest  in  said  premises,  com- 
menced an  action  in  the  supreme  court  against  Thomas  B.  Connolly  for  the 
partition  of  the  premises  in  question.  The  children  of  Washington  A.  Con- 
aolly,  deceased,  were  not  made  parties.  Such  proceedings  were  iiadinsaid  ac- 
tion that  judgment  was  pronounced  in  favor  of  the  plaintiff  for  partition,  and 
directing  the  premises  to  be  sold  by  a  referee.  The  referee  sold  the  premises 
to  the  defendant  Gronkright  and  Philip  Olwell,  and  conveyed  the  same  to 
them  by  deed  dated  the  25th  of  January,  1886.  Philip  Olwell  died  in  March, 
1889,  leaving  a  will  by  which  he  appointed  Philip  L.  Olwell  executor  thereof, 
which  a  valid  power  of  sale  over  his  real  estate,  including  the  premises  in 
question.  The  questions  submitted  to  the  court  upon  this  case  are  as  follows: 
(l)  Did  the  will  of  Charles  M.  Connolly  vrat  in  his  son  Washington  A.  Con- 
nolly an  undivided  fifth  interest  in  fee  in  the  premises  in  question,  subject  to 
be  divested  by  the  death  of  the  said  Washington  A.  Connolly  in  the  life-time 
of  his  mother,  Isabella  S.  Connolly?  (2)  Did  the  deed  by  Washington  A. 
Connolly  and  wife  to  Thomas  C.  £.  Ecclesine,  dated  December  18,  1873,  vest 
any  title  in  the  grantee  other  than  an  estsite  in  remainder,  (subject  to  the  life- 
estate  of  Isabella  S.  Connolly,)  and  subject  to  be  divested  by  the  death  of  said 
Washington  A.  Connolly  before  his  mother,  Isabella  S.  Connolly?  (3)  Upon 
the  death  of  said  Washington  &..  Connolly  before  his  mother,  did  the  title  to 
an  undivided  one-flfth  interest  in  the  premises  in  question  become  vested  in 
Marie  Louise  Connolly,  Washington  A.  Connolly,  and  Bianca  Connolly,  only 
children  and  heirs  at  law  of  Washington  A.  Connolly,  deceased,  as  devisees 
tinder  the  will  of  Charles  M.  Connolly,  deceased,  subject  to  the  life-estate  of 
Isabella  S.  Connolly,  widow  of  said  Charles  M.  Connolly? 

The  question  presented  is  not  free  from  difficulty,  but  we  think  it  was  the 
plain  intention  of  the  testator  to  devise  to  bis  son  Washington  A.  Connolly  aa 
undivided  fifth  interest  in  fee  in  the  premises  in  question,  subject  to  be  di- 
vested by  his  death  in  the  life-time  of  his  mother,  the  life-tenant.  A  largo 
number  of  authorities  have  been  cited  upon  both  sides  of  this  question,  wliicii 
do  not  seem  to  be  entirely  harmonious.  But  as  in  the  construction  of  every 
testamentary  instrument  the  will  of  the  testator  must  be  adopted,  it  necessarily 
follows  that  it  is  seldom  that  any  adjudication  can  be  found  which  is  exactly 
parallel  in  its  facts  to  the  case  being  considered.  So  we  find  in  many  of  the 
cases  cited  by  the  defendant  that  there  are  no  limitations  over  in  case  of  deatli, 
as  in  the  case  of  Byrnes  v.  atilwell,  103  N.  Y.  456,  9  K.  £.  Rep.  241,  where  it 
was  held  that  under  a  devise  to  A.  for  life,  and  from  and  immediately  after 
the  death  of  A.  a  devise  unto  the  lawful  child  or  children  of  A.,  his  or  her 
heirs,  forever,  each  child  named  took  an  absolute  fee,  subject  to  be  diminished 
by  the  birth  of  other  children,  as  tenants  in  common.  And  in  the  case  of 
Vanderzee  v.  SUngerland,  103  N.  Y.  47,  8  N.  E.  Hep.  247,  it  was  held  that 
where  there  is  a  devise  or  bequest  to  one  person,  and  in  case  of  his  death  to 
another,  the  words  referred  to  a  death  in  the  life-time  of  the  testator.  But  in 
the  case  at  bar  there  is  a  devise  over  in  case  of  death;  and  that  this  devise 
over  depends  upon  a  death  occurring  during  the  life-time  of  the  life-tenant  is 
apparent  from  the  language  of  the  will.    The  life-tenant  is  to  hold  the  prem. 


Digitized  by 


Google 


Sup.  Ct.]  EDWABD8  V.  (STU   OF  WATEBTOWH.  809 

ises  during  the  term  of  her  natural  life,  and  upon  her  death  when  the  testator 
devises  tlie  same  unto  his  children,  share  and  share  alike,  absolutely,  the  child 
or  children  of  any  deceased  child  to  take  the  share  which  his,  her,  or  their 
parent  would  have  taken.  Now,  it  is  apparent  that  the  testator  referred  to 
the  period  of  the  death  of  the  life-tenant  in  providing  that  In  case  of  the  de- 
cease of  one  of  his  children  the  child  or  children  of  such  deceased  child  should 
take  the  share  which  his,  her.  or  their  parent  would  have  taken  if  living. 
And  the  rule  that  inordinary  cases,  where  death  is  referred  to,  it  means  death 
daring  the  life  of  the  testator,  cannot  apply,  because  it  seentis  to  have  been  the 
intention  of  the  testator  to  have  this  limitation  extend  down  to  the  period  of 
the  death  of  the  llf  e-teuant.  His  words  are:  "  Upon  her  death,  then  I  give  and 
devise  the  same  to  my  children,  share  and  share  alike,  absolutely  and  forever, 
the  child  or  children  of  any  deceased  child  to  take  the  share  which  his,  her, 
or  their  parent  would  have  taken  it  living. "  It  is  the  same  as  though  the 
testator  had  said:  "And  upon  herdeatli  I  give  and  devise  the  same  to  my 
children  then  living,  sliare  and  share  alike,  absolutely  and  forever,  »nd  to  the 
child  or  children  of  any  child  of  mine,  who  may  then  be  dead,  such  child  or 
children  to  take  the  share  his,  her,  or  their  parent  would  have  taken  if  liv- 
ing." This  was  the  intention  of  the  testator,  and  be  has  expressed  it  In  lan- 
guage reasonably  clear,  and  which  should  not  be  perverted  from  its  plain 
meaning  in  order  to  give  effect  to  the  rule  in  reference  to  the  vesting  of  es- 
tates. Under  these  circumstances  it  could  not  be  determined  until  the  death 
of  the  life-tenant  as  to  who  should  Bnally  become  vested  with  the  fee  of  the 
premises  In  question.  It  follows  from  what  has  been  said  that  the  first  ques- 
tion should  be  answered  in  the  affirmative,  the  second  in  the  negative,  and 
the  third  in  the  affirmative,  and  that  the  plaintiff  is  entitled  to  judgment. 
Ail  concur. 


Edwabds  et  al.  v.  Oitt  of  "Wateetown. 
(SuprenM  Covrt,  (fenerdl  Term,  Fourth  Department.    Febmaty,  1801.) 

L  Aipbaii—Revibw— Weight  of  Evisbncb. 

When  it  does  not  appear  that  the  findings  of  the  referee  are  not  supported  bjfha 
evidence,  or  that  they  are  not  in  aooordanoe  with  the  weight  of  the  evidence,  thqj 
irlll  not  be  diaturbedon  appeaL 

It  BVIDEKOB— ASMISBIONS. 

While  an  action  against  a  oity  was  pending,  the  dty  ooundl  passed  a  resolntlon 
initmcting  the  mayor  to  settle  the  claim.  There  was  no  other  consideration  for  the 
resolution  than  that  payment  of  the  claim  would  reliere  defendant  from  further 
defense,  and  one  of  the  attorneys  declared  that  he  would  not  aooept  the  proposi- 
tion contained  in  the  resolution,  and  tlie  trial  proceeded  aooordingly.  Helcl,  tliat 
the  fact  did  not  show  an  admission  of  liability  by  defendant. 

&  BtMI. 

When  an  attorney  In  faot  leased  rooms  to  a  oitjfor  publio  offloes  at  t400  per  year, 
and  afterwards  sued  the  city  for  labor  and  material  furnished  in  fitting  them  for 
oocupancy,  claiming  under  an  independent  contract,  which  was  denied,  it  was 
proi>er  to  admit  in  evidence  an  article  published  by  him  in  a  newspaper  pending 
negotiations  for  the  lease,  setting  forth  the  advantages  of  the  rooms,  and  stating 
that  the  owners  offer  to  make  alterations  and  fit  them  up  complete  without  any  ex- 
pense to  the  city  beyond  the  annual  rent  of  $iO0. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  John  Edwards  and  Bobert  D.  Sparks  against  the  city  of  Water- 
town.  The  action  was  to  recover  for  work,  labor,  and  services  claimed  to 
have  been  rendered  by  the  plaintiff  John  Edwards,  and  for  materials  claimed 
to  have  been  furnished  for  the  defendant.  Plaintiffs  claim  there  was  an  ex- 
press contract  for  the  services  and  materials  mentioned  in  the  complaint. 
Defendant  claims  the  services  rendered  and  materials  furnished  were  for  the 
owners  of  the  rooms  that  were  leased.  The  referee  found  that  John  Edwards 
was  the  agent  or  attorney  in  fact  of  Adella  Jane  Sparks,  Helen  M.  Edwards, 
and  Susau  Hayes  in  the  management  of  the  building  known  as  the  "Hayes 
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Block,"  upon  which  the  repairs  were  made,  and  that  he  atteni  the  same  for 
the  use  of  the  city  for  an  annual  rental  of  9400.  The  sixth  finding  of  fact 
sets  forth  a  letter  written  bj  Edwards  daring  the  negotiations,  and  published 
in  a  newspaper,  setting  forth  the  advantages  of  the  Hayes  block,  tor  dty 
offices,  over  other  bnildings  contemplated.  In  this  letter  he  says:  "  Ttie  rooms 
are  all  that  can  be  desired,  and  the  owners  offer  to  make  any  alterations  and 
fit  them  up  complete,  and  have  them  all  ready  for  their  occupation  without 
one  cent  of  expense  to  the  city  other  than  an  annual  rent  of  9400."  This 
letter  was  admitted  in  evidence  against  his  objection.  The  referee  farther 
found  "that  the  defendant,  at  or  l>efore  the  execution  of  said  lease,  had  made 
no  agreement,  expressed  or  implied,  to  pay  said  Edwards  for  the  fltting  up 
and  furnishing  said  rooms  suitable  for  occupancy,  as  aforesaid,  nor  had  he 
made  any  claim  of  the  existence  of  such  a  promise. "  He  also  found,  viz.,  "  that 
the  value  or  cost  of  said  fitting  and  furnishing  of  said  rooms  does  not  distinctly 
appear  by  any  evidence  given  before  me."  He  found,  as  a  conclusion  of  law, 
"that  the  defendant  is  not  indebted  to  the  plaintiff  for  or  on  account  of  any 
of  the  matters  set  forth  in  the  complaint."  From  a  judgment  for  defendant, 
plaintiffs  appeal. 

Argued  before  Habdik,  P.  J.,  and  Martin  and  Mebwin,  JJ. 

Edward  MoKirdey  and  Moon  <t  Moore,  for  appellants.  Porter  d  WtUtt, 
for  respondent. 

Hardin,  P.  J.  Whether  there  was  a  contract  existing  between  the  plaintiff 
Edwards  and  the  defendant  In  respect  to  the  matters  referred  to  in  the  com- 
plaint was  a  question  of  fact.  There  was  a  great  variety  of  evidence  given 
bearing  upon  the  question.  There  was  a  conflict  in  the  evidence,  and  after 
looking  into  the  evidence,  and  bearing  in  mind  the  rule  laid  down  l>y  the  court 
in  Roe  v.  Hoe,  14  Hun,  613,  that  "the  findings  are  not  conclusive,  but  the 
whole  evidence  is  open  to  examination  by  the  appellate  court,"  we  are  of  the 
opinion  that  we  ought  not  to  disturb  the  conclusion  of  fact  reached  by  the 
referee.  We  are  not  able  to  say  that  the  findings  are  not  supported  by  evi- 
dence, nor  that  they  are  not  In  accordance  with  the  strength  and  weight  of 
the  evidence. 

2.  It  seems  that  the  common  council  of  the  defendant,  on  tb«  26tb  of 
April,  1882,  after  the  litigation  in  this  case  had  been  quite  extensive,  passed 
a  resolution  to  the  effect  that  Its  mayor  was  instructed  to  settle  the  claim.  It 
is  found  as  a  fact  tliat  the  resolution  "was  without  consideration  other  than 
that  payment  pursuant  to  it  would  tiave  relieved  the  deft,  from  further  de- 
fense of  this  action."  While  there  were  some  steps  being  taken  to  carry 
out  the  resolution,  among  otiiers  an  attempt  to  adjust  the  costs,  it  is  found  as 
a  fact  that  one  of  the  attorneys  stated  and  declared  that  "he  would  not  accept 
the  proposition  of  the  resolution  and  proceedings  mentioned  in  the  ISth  find- 
ing herein,  but  go  on  with  the  trial  of  the  action,  which  was  accordingly 
done."  We  see  nothing  in  the  resolution  which  should  be  held  to  condu- 
sively  establish  the  liability  of  the  defendant.  Our  attention  is  called  to  Cal- 
anan  v.  MeClure,  47  Barb.  206,  which  is  to  the  effect  that  the  "admissions 
of  a  party,  whether  of  law  or  of  fact,  which  have  been  acted  upon  by  another, 
are  conclusive  against  the  party  making  them,  as  between  him  and  the  per- 
son whose  conduct  he  has  influenced;  and  this  whether  the  admissions  are 
made  in  express  language  to  the  person  himself  or  are  implied  from  the  open 
and  general  conduct  of  the  party."  We  see  nothing  in  the  case  which  aids 
the  appellants. 

8.  Defendant  offered  in  evidence  an  article  published  in  the  Morning  Dis- 
patch, bearing  date  September  19,  1874,  over  the  signature  of  the  pl^ntiff 
John  Edwards,  and  it  was  conceded  that  the  printed  matter  is  a  copy  of  the 
letters  published  in  the  newspaper,  "and  left  there  by  Edwards  for  pablicft- 
tion."    It  was  also  conceded  that  Edwards  "did  see  at  time  of  pablication 
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the  copy  as  printed  apparently  over  his  signature."  Thia  was  objected  to  as 
incompetent  and  immaterial,  among  other  grounds.  The  objections  were 
overraied,  and  the  article  was  received  in  evidence,  and  the  article  is  set  out 
in  the  sixth  finding  of  fact  made  by  the  referee.  We  tiling  the  evidence  was 
properly  received  as  bearing  upon  the  disputed  questions  of  fact  arising  In  the 
course  of  the  trial.  Having  found  no  erroneous  rulings  made  by  the  referee 
during  the  progress  of  the  trial,  and  being  of  the  opinion  that  his  conclusion 
of  law  based  upon  the  findings  of  fact  made  by  him  is  correct,  we  must  sua* 
tain  the  judgment  entered  upon  the  report  of  the  learned  referee.  Judgment 
affirmed,  with  costs.     All  concur. 


JOSLYN  V,  BOOKWKLL  «(  ol, 
VSupreme  Court,  Oeneral  Term,  TMrd  Department    Tebraary  4, 189L) 

L  Taxation — Sauis  oif  TSov-Rjtan>xsn'  Iuitdb. 

In  proceedings  under  Laws  N.  T.  1885,  a  448,  providing  for  the  sale  of  non-resi- 
dent lands  for  non-payment  of  taxes,  non-residenoe  of  the  owner  and  the  non-pay- 
ment of  the  taxes  are  jurisdioUonal  facts,  and  proof  of  ooonpancy  nnder  the  owner 
and  of  payment  of  tiie  taxes  before  the  ooUector's  return  of  non-payment  ia  admia- 
•ible  to  invalidate  the  assessment  and  sale. 

•>  8*jia— Tax-Dbbds — Conciaisivxnbsb. 

The  fact  that  the  deeds  given  by  the  state  oomptroller  have  been  on  reoord  la 
the  office  of  the  clerk  of  the  county  where  the  lands  are  situated  for  more  than  twe 
years,  as  provided  in  said  act,  is  not,  in  the  f aoe  of  proof  of  ooonpanoy  and  payment, 
condnsive  evidence  that  the  aaseasment  and  tax-sales  were  regular.  Mathaji,  J., 
dissenting. 
%  SAin— AonoH  TO  Sst  Abiob— Constitotionai.  Law. 

The  six-months  limitation  expressed  in  said  act  within  Whloh  to  apply  to  the 
comptroller  or  bring  action  for  relief  by  reason  of  legal  payment  of  tbe  taxes,  is 
mconstltntional  ana  void. 

4  DOODMSXTABT  BviDBNOa— DsSTBDCnON  BT  FiBB. 

Where  there  wa«  evidence  that  the  assessment  roll  for  I860,  filed  in  the  county 

treasurer's  office,  had  been  destroyed  by  fire,  and  that  the  copy  thereof  filed  ia 

the  town  clerk's  oiBce  had  been  lost,  a  verified  copy  of  the  copy  in  the  town-clerk's 

aiBoe  was  admissible  in  evidence.    Distinguishing  People  v.  Ohapln,  88  Hon,  378, 

&  Taxatios — ^Fsoor  or  Patubnt. 

In  one  assessment  roll,  on  the  line  upon  which  the  assessment  and  tax  were  en- 
tered, was  tbe  word  "paid"  in  the  handwriting  of  tbe  deceased  oolleotor,  and  It 
-was  his  cnstom  to  make  such  an  entry  upon  receipt  of  payment  of  tazea.    Held, 
that  sQch  entry  was  admissible  as  evidence  tending  to  show  payment 
&  Bamb. 

In  another  assessment  roll  the  word  '^Pt^A  "  was  written  on  the  line  upon  wblek 
the  assessment  and  tax  were  entered.  The  collector  testified  that  he  made  the  en- 
try, that  he  made  no  such  entry  except  upon  payment  of  the  tax,  bat  that  he  had 
no  leoolleotlon  of  the  transaction.  Held,  that  this  entry  was  admissible  as  evi- 
denoe  tending  to  show  payment. 

T.  Bamb— Bvidxsob  ov  Ocovpanot. 

There  was  evidence  that  for  a  number  of  years,  inoludluK  the  time  of  the  assess- 
ments, persons  had  worked  on  the  land,  had  cultivated  and  cut  hay  on  parts  of  It, 
and  had  lived  in  shanties  on  the  land  part  of  each  year.  Meld  sufficient  to  be  sub. 
mitted  to  the  jury  on  tbe  question  of  oooupanoy  at  the  time  of  the  assessment. 

Appeal  from  circuit  court,  Warren  county. 

Action  by  Harriet  £.  Joslyn,.as  administratrix  of  Ai  Joslyn,  deceased, 
against  George  H.  llockwell  and  others,  for  trespass  In  wrongfully  entering 
npon  certain  wild  lands  of  plaintiff's  grantor  and  assignor,  and  cutting  and 
converting  wood  and  timl)er.  Plaintiff  claimed  title  through  various  inter- 
mediate conveyances,  by  virtue  of  two  deeds  of  the  land  in  question  from  the 
oomptroller  of  the  state  to  Garret  Smith,  on  sales  for  non-payment  of  taxes  on 
laid  lands,  assessed  as  on  non-resident  lands.  The  defendants  claimed  title 
nnder  a  prior  deed  of  the  comptroller.  To  show  that  at  the  time  the  taxes 
Were  assessed  under  which  the  deeds  to  Garret  bmith  were  given,  the  lands  were 
occupied  under  the  defendants'  grantor,  defendants  gave  evidence  that  for  a 
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number  of  years,  Including  the  time  of  the  assessments,  one  Mnrray  bad 
worked  at  lumbering  on  the  land  in  question,  and  in  the  spring  plowed  it, 
and  planted  corn  and  potatoes,  sowed  buckwheat,  and  cut  hajon  a  part  of  it; 
and  that  there  were  two  log  shanties  on  the  land,  in  which  Murray  and  hia 
son  lived  and  kept  house  during  a  part  of  each  year,  and  a  one-horse  saw* 
mill.  Defendants  also  gave  evidence  tending  to  show  that  said  taxes  were 
paid  before  the  return  of  non-payment  was  made  to  the  comptroller  under 
whose  deeds  the  plaintiff  claimed.  Plaintiff  appeals  from  a  judgment  for  de- 
fendants entered  on  the  verdict  of  a  jury,  and  from  an  order  denying  a  motion 
for  a  new  trial. 

Argued  before  Lkarned,  P.  J.,  and  Lamdon  and  Mayhah.  JJ. 

James  C.  Rogers,  for  appellant.  S.  A.  Howard,  [J.  8.  L' Amoreauat,  of 
counsel,)  for  respondents. 

Landon,  J.  The  plaintiff's  right  to  recover  for  the  trees  cut  and  carried 
away  by  the  defendants  depended  upon  the  question  whether  the  intestate 
had  established  title  to  the  lands  upon  which  the  trees  stood.  That  title  de- 
pended upon  the  validity  and  effect  of  two  deeds  from  the  comptroller  of  the 
state  to  Garret  Smith, — the  first  executed  in  1856,  the  second  in  1869;  the  first 
recorded  in  the  Warren  county  clerk's  office  in  1859,  and  the  second  in  1869; 
both  purporting  to  be  made  because  of  the  non-payment  of  taxes  assessed 
upon  the  lands  described  therein,  which  description  embraced  the  locua  in  quo. 
The  taxes  upon  the  non-payment  of  which  the  lands  were  sold  by  the  comp- 
troller were  assessed  as  upon  non-resident  lands.  The  defendants  claim  title 
under  the  comptroller's  deed  of  1834,  and  gave  evidence  tending  to  show  that 
at  the  time  the  taxes  were  assessed  under  which  the  deeds  to  Glarret  Smith 
were  given  the  lands  were  occupied  under  the  defendants'  grantor.  The 
learned  trial  judge  submitted  the  question  to  the  jury  upon  the  evidence  whether 
at  the  time  the  assessment  was  made  and  levied  under  which  the  deeds  to  the 
plaintiff's  grantor  were  given  the  lands  were  actually  occupied  by  a  Mr.  Ralph 
under  Abel  Frencl),  the  defendants'  grantor.  Evidence  was  given  by  defend- 
ants tending  to  show  that  the  taxes  upon  the  lands  in  question  were  paid  be- 
fore the  return  was  made  to  the  comptroller,  under  whose  deeds  the  plaintiff 
claims.  The  trial  judge  submitted  the  question  of  fact  to  the  jury  whether 
such  taxes  were  actually  paid.  The  trial  judge  held  and  instructed  the  jury 
that  if  the  lands  were  occupied  under  the  owner  at  the  time  they  were  assessed 
and  taxed  as  non-resident  lands  the  taxes  were  void,  and  the  deeds  based 
thereon  also  void ;  and  that,  if  the  taxes  had  actually  been  paid  before  retura 
of  this  non-payment  was  made  to  the  comptroller,  bis  subsequent  deeds  of  the 
lands  were  void.     The  jury  found  for  the  defendants. 

The  plaintiff's  counsel  asked  the  court  to  instruct  the  jury  that  the  comp- 
troller's deeds  to  Garret  Smith,  under  whom  plaintiff  derived  title,  having 
been  on  record  in  the  clerk's  office  of  the  county  in  which  the  lands  are  situate 
over  10  years,  are,  under  chapter  448,  Laws  1885,  conclusive  evidence  that 
the  assessment  was  regularly  made  and  levied,  and  that  the  sale  was  regularly 
made.  "The  Court.  I  so  charge  as  to  the  regularity  of  the  sale,  but  not  con- 
clusive that  the  taxes  were  not  paid,  or  were  not  properly  levied. "  The  plain- 
tiff excepted  to  the  refusal.  The  court  idso  held  that  the  act  in  question  is 
not  intended  to  cure  jurisdictional  defects,  but  only  relates  to  matters  of  the 
form  of  the  proceedings.  We  think  the  rulings  of  the  trial  court  were  right. 
The  plaintiff  contended  that  by  virtue  of  chapter  448,  Laws  1885,  the  comp- 
troller's deeds  under  which  the  plaintiff  claims  were  validated  and  made  un- 
impeachable eitiier  by  proof  that  the  lands  were  occupied  or  that  the  taxes  had 
in  fact  been  paid.  The  act  provides  thiit  "all  such  conveyances  that  have  here- 
tofore been  executed  by  the  comptroller,  and  all  conveyances  of  the  same  lands 
by  his  grantee  or  grantees  therein  named,  after  having  been  recorded  for  two 
yean  in  the  office  of  the  clerk  of  the  county  in  which  the  lands  conveyed  thereby 
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are  located,  and  all  outstanding  certificates  of  a  tax-sale  heretofore  beM  by  the 
comptroller  tliat  shall  have  remained  in  force  for  two  years  after  the  last  dajr 
allowed  by  law  to  redeem  from  such  sale,  shall,  six  months  after  this  act  takes 
effect,  be  conclusive  evidence  that  the  sale  of  said  lands  and  all  proceedings 
prior  thereto  from  and  including  the  assessment  of  the  land,  and  all  notices 
required  by  law  to  be  given  previous  to  the  expiration  of  two  years  al- 
lowed by  law  to  redeem,  were  regular,  and  were  regularly  given,  published, 
and  served,  according  to  the  provisions  of  this  act."  This  act,  and  the  act  of 
1855.  of  which  it  is  an  amendment,  are  acts  "in  relation  to  the  collection  of 
taxes  on  lands  of  non-residents,  and  to  provide  for  the  sale  of  such  lands  for 
unpaid  taxes."  Occupied  lands  are  not  the  lands  of  non-residents.  1  Rev. 
St.  p.  389,  §  3.  People  v.  Wemple,  117  N.  Y.  77,  22  N.  E.  Rep.  761.  If 
these  lands  were  occupied  at  the  time  the  assessment  was  made  and  the  tax 
levied  they  were  not  "lands  of  non-residents,"  and  the  act  in  question  has  no 
application.  But  the  jury,  under  the  charge  of  the  court,  may  have  found 
that  the  lands  were  non-resident  lands,  but  that  the  tax  was  paid.  As  the 
comptroller's  deed  recites  the  jurisdictional  fact  of  the  non-payment  of  the 
tax,  if  that  recital  is  conclusive  evidence  of  it,  any  common-law  evidence  that 
it  had  been  paid  was  erroneously  received,  and  the  verdict  based  upon  such 
evidence  cannot  be  upheld.  It  is  held  that  the  legislature  may  by  statute 
cure  omissions  and  irregularities  in  such  proceedings  in  the  assessment  and 
levying  of  taxes  as  it  might  have  originally  dispensed  with.  Ensign  v.  Barse, 
107  N.  Y.  829,  14  N.  E.  Rep.  400,  and  15  K.  E.  Rep.  401.  It  is  also  held 
that  the  provision  in  chapter  448,  Laws  1885,  that  the  comptroller's  deed, 
"after  having  been  recorded  for  two  years,  *  *  *  shall,  six  months  after  this 
act  takes  effect,  be  conclusive  evidence  that  the  sale  and  all  proceedings  prior 
thereto  *  *  *  were  regular,"  gave  to  the  tax-payer  six  months  in  which 
to  question  the  regularity  of  the  proceeding,  and  was  thus  a  limitation  upon 
his  rights  In  that  respect,  and  barred  him  from  subsequently  objecting  upon 
the  ground  of  mere  irregularities.  People  v.  Turner,  117  N.  Y.  227,  22  K. 
E.  Rep.  1022. 

But  the  fact  of  non-payment  is  a  jurisdictional  fact,  and  not  a  mere  irreg- 
nlarity  in  the  proceedings.  Unless  there  is  default  in  payment  of  the  tax,  the 
comptroller  has  no  jurisdiction  to  sell  the  lands.  As  the  legislature  could  in 
no  case  authorize  the  comptroller  to  sell  lands  for  non-payment  of  taxes  except 
upon  actual  non-payment,  so,  after  a  sale  by  him  of  lands  as  upon  non-pay- 
ment, when  iu  fact  there  had  been  payment,  the  legislature,  within  the  cases 
cited,  could  not  ratify  or  validate  such  a  sale.  For  what  the  legislature  could 
not  originally  authorize,  it  could  not  subsequently  ratify  and  validate.  If  by 
any  refinement  of  statutory  limitations  or  rules  of  evidence  the  state  can  ulti- 
mately confiscate  the  property  of  an  individual  in  a  case  where  it  never  had 
jurisdiction  to  proceed  at  all,  then  the  constitutional  guaranty  of  due  process 
of  law  would  vield  to  legislative  despotism.  As  said  in  Howard  v.  Moot,  64 
N.  Y.  266,  and  repeated  in  People  v.  Turner,  117  N.  Y.  235,  22  N.  E.  Rep. 
1024:  "A  law  that  should  make  evidence  conclusive  which  was  not  so  neces- 
sarily and  of  itself,  and  thus  conclude  the  adverse  party  from  showing  the 
truth,  would  be  void,  as  indirectly  working  a  confiscation  of  property,  or  a 
destruction  of  vested  rights."  But  the  act  of  1885  further  provides:  "But 
all  such  conveyances  and  certificates  and  the  tax-sales  and  taxes  on  which 
they  are  based  shall  be  subject  to  cancellation,  as  now  provided  by  law  on  a 
direct  application  to  the  comptroller,  or,  in  an  action  brought  before  a  compe- 
tent court  therefor,  by  reason  of  the  legal  payment  of  such  taxes."  It  is 
claimed  that  the  defendants  had  six  months  in  which  to  apply  to  the  comp- 
troller or  the  court  for  relief  against  the  comptroller's  deed  "by  reason  of  the 
legal  payment  of  such  taxes,"  and,  having  failed  to  do  so,  the  statute  of  lim- 
itations bars  their  right  to  rely  upon  such  a  defense,  and  the  comptroller's 
deed  Is  conelusive  evidence  that  the  taxes  had  not  been  paid.    What  has  al- 
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ready  baen  said  answers  these  positions.  We  cannot  snppose  that  the  stat* 
has  power  to  spoliate  the  citizen  by  commanding  thai  its  own  ex  parte  decla- 
ration of  an  untruth  must  be  disproved  by  the  victim  of  it  witliin  a  short  day, 
whether  he  hns  notice  or  not,  or  else  he  must  surrender  his  estate.  Estoppel 
sometimes  promotes  justice  by  suppressing  the  truth,  but  always  at  the  ex- 
pense of  him  who  told  the  untruth.  Clearly,  if  the  state  has  made  a  mistake 
in  asserting  a  jurisdictional  fact  to  the  prejudice  of  the  citizen,  it  cannot, 
without  subverting  due  process  of  law,  deprive  him  of  the  right  to  show  the 
truth  whenever  and  wherever  any  attempt  to  deprive  him  of  his  property  is 
based  upon  the  untruth.  The  recital  of  a  jurisdictional  fact  in  a  judgment 
is  only  prima  facie  evidence  of  it.  Ferffuton  v.  Oravtford,  70  N.  T.  253. 
The  individual  who  pays  his  tax  has  the  right  to  rely  upon  complete  exemp- 
tion from  any  proceedings  against  his  land  as  for  non-payment.  If  the  col- 
lector and  county  treasurer  make  false  returns,  the  individual  is  put  upon  no 
inquiry  respecting  them.  It  is  timely  enough  for  him  to  act  when  he  haa 
notice  that  action  is  necessary.  In  the  present  case  it  does  not  appear  that 
the  defendants  had  any  such  notice  except  by  the  commencement  of  this  ao- 
tion.  The  proper  office  of  a  statute  of  limitations  is  to  put  an  end  to  claims 
which  are  not  asserted  within  a  reasonable  time,  not  to  put  an  end  to  defenses 
to  such  claims.  Time  is  one  of  the  muniments  of  the  possessor's  title,  and 
the  destroyer  of  the  non-possessor's  claim.  We  do  not  think  the  rule  should 
be  reversed  so  as  to  make  the  claim  stronger  as  it  becomes  staler.  Umitation 
laws  cannot  compel  a  resort  to  legal  proceedings  by  one  who  is  already  in  the 
complete  enjoyment  of  all  he  claims.  Cooiey,  Const.  Lim.  marg.  p.  366. 
Here  deeds  which  for  more  than  20  years  were  not  worth  asserting  are  clsimed 
to  be  resurrected  and  validated  by  statute.  But  a  legislative  flat  cannot  trans- 
fer A.'s  property  to  B.  under  the  guise  of  confirming  invalid  tnx-sales.  Crom- 
toeU  V.  J^aeLean,  25  N.  £.  liep.  932.  The  statutes  conferring  authority  upon 
the  comptroller  to  cancel  tax-sales  are  for  the  protection  of  the  purchaser,  not 
of  the  lax-payer.    People  v.  Chapin,  104  N.  Y.  369, 11  N,  E.  Bep.  383. 

Objection  was  taken  to  the  admission  of  a  copy  of  the  copy  of  the  assess- 
ment roll  filed  in  the  town-clerk's  office  of  the  town  of  Luzerne  for  the  year 
1856.  Evidence  was  given  tending  to  show  that  the  roll  for  that  year  filed 
in  the  county  treasurer's  office  had  been  destroyed  by  fire,  and  that  the  copy 
thereof  filed  in  the  town-clerk's  office  had  been  lost.  Such  being  the  case, 
the  verified  copy  of  the  copy  in  the  town-clerk's  office  was  the  best  evidence 
which  the  nature  of  the  case  admitted.  The  plaintiff  cites  People  v.  Chapin, 
88  Hun,  272.  That  case  did  not  hold  that  in  no  case  could  the  copy  in  the 
town-clerk's  office  be  used,  but  held  that  if  it  varied  from  the  original  roll  in 
the  county  treasurer's  office,  or  from  the  return  made  to  the  comptroller  from 
the  original  roll,  the  original  roll,  and,  in  case  of  its  loss,  the  return,  should 
prevail.  Here  no  return  from  the  original  roll  was  produced  from  the  comp- 
troller's office.  Objection  is  taken  to  the  admissibility  of  some  of  the  evi- 
dence tending  to  show  payment.  The  assessment  roll  was  produced.  The 
collector  was  shown  to  be  dead.  Upon  the  line  upon  which  the  assessment 
and  tax  were  entered,  the  word  "Paid,"  in  the  deceased  collector's  handwrit- 
ing, was  entered.  Evidence  tending  to  show  that  it  was  his  custom  to  make 
such  an  entry  upon  receipt  of  payment  was  given.  We  think  the  entry  was 
admissible.  Livingston  v.  Arrwitx,  56  N.  Y.  507;  Leland  v.  Cameron.Zl  H. 
Y.  115.  Another  assessment  roll  was  produced,  in  which  was  written  the 
word  "Paid"  upon  the  line  upon  which  the  assessment  and  tax  were  entered. 
The  collector  testified  that  he  made  the  entry,  that  he  made  no  such  entry  ex- 
cept upon  payment  of  the  tax,  but  that  he  had  no  recollection  of  the  transac- 
tion. This  entry  also  was  admissible.  Bank  v.  Madden,  114  N.  Y.  280,  21 
TK.  E.  Bep.  408.  Objection  is  also  taken  to  the  sufficiency  of  the  evidence  to 
■how  that  the  lands  were  occupied  at  the  time  of  the  assessment  and  tax. 
We  think  the  evidence  sufficient  to  justify  the  presentation  of  the  case  to  the 
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jntj.    Smith  V.  Sanffer,  4  K.  Y.  577.    The  Judgment  should  be  affirmed, 
with  costs. 

Leabnz3>,  p.  J.  concurs. 

Mathau,  J.,  {cUsgetiting.)  This  Is  an  appeal  from  a  judgment  entered 
upon  a  "Verdict  of  a  jury  in  favor  of  the  defendants.  The  action  was  for  tres- 
pass  in  wrongfully  entering  upon  lands  of  plaintiff's  grantor  and  assignor, 
snd  cutting  and  converting  wood  and  timber,  and  for  the  recovery  of  treble 
damage  under  the  provisions  of  section  1668  of  the  Code  of  Civil  Procedure. 
Tlie  complaint  alleges  that  the  defendants  were  co-pHrtneis  in  the  lumbering 
bnsiness.  and  that  without  leave  they  entered  upon  a  tract  of  wild  land  be- 
longing to  Elisibeth  Miller  and  Elizabeth  F.  Smith,  and  wrongfully  and  un- 
lawfully cut  and  carried  away  a  large  quantity  of  timber  and  trees  standing 
and  growing  thereon,  and  cut  snid  timber  and  trees  into  logs,  and  girdled  and 
(tripped  and  peeled  the  bark  from  the  hemlock  trees  and  logs,  and  wrong- 
fully and  unlawfully  took  and  carried  off  from  snch  land  and  premises  such 
bark  snd  logs  without  the  consent  of  the  owners,  to  their  damage  of  95,000, 
and  claims  judgment  under  the  provisions  of  sections  1667  and  1668  of  the 
Code  of  Civil  Procedure,  for  $15,000.  The  answer  denies  all  the  allegations 
of  the  complaint,  except  as  therein  exi>ressly  stated,  admitted,  or  quailQed, 
snd  on  information  and  belief  denies  the  copartnership,  and  denies  any  in- 
formation sulBcient  to  form  a  belief  as  to  whether  Miller  and  Smith  were 
joint  owners,  as  alleged;  also  as  to  whether  they  conveyed  the  premises  de- 
scribed in  the  complaint  to  the  plaintiff,  and  also  sold  him  the  claim  for  dam- 
age, as  therein  alleged.  The  chief  controversy  on  that  trial  was  whether  the 
land  on  which  the  timber  and  bark  was  concededly  cut,  and  from  which  the 
defendants  had  taken  or  caused  to  be  taken,  was  the  land  of  the  plaintiff,  as 
desc^bed  in  the  complaint.  The  parties  respectively  introduced  the  convey- 
ances  nnder  which  they  claimed  title  to  the  premises  where  the  timber  was 
cut,  and  there  is  much  conflicting  and  unsatisfactory  oral  evidence  bearing 
upon  the  question  of  location. 

The  first  three  points  made  by  the  appellant  for  the  reversal  of  this  judg- 
ment relate  to  the  alleged  insufficiency  of  the  answer,  and  alleged  error  in 
allowing  the  defendants  to  amend  the  same  on  the  trial.  We  think  the 
answer  was  sufficient  to  put  the  allegation  of  the  plaintiff's  complaint  in  is- 
sue. Assnming  that  the  defendants'  "denial  of  each  and  every  allegation  in 
the  plaintiff's  complaint  contained,  except  as  hereinafter  expressly  admitted, 
atated,  or  qualified,"  is  neither  a  general  nor  specific  deniid,  and  not  such  a 
denial  as  is  provided  for  in  the  Code,  {People  v.  Bnyder,  41  N.  Y.  400;  Mo- 
Eticfxte  T.  Decker,  58  How.  Fr.  250,)  and  the  denial  upon  information  and 
belief  of  the  copartnership  alleged  in  the  complaint  is  not  the  form  of  denial 
authorized  by  section  500  of  the  Code  of  Civil  Procedure,  yet,  as  no  motion 
was  made  to  strike  out  these  defective  allegations  in  the  answer,  or  for  judg- 
ment on  that  account,  and  as  the  second,  third,  and  fourth  subdivisions  of 
the  answer  denies  any  knowledge  or  information  sufficient  to  form  a  belief, 
and  each  concludes  with  an  express  denial  of  the  matters  which  it  purports  to 
answer,  the  whole  answer,  taken  together,  must  be  held  sufficient  to  put  io 
lisae  the  allegations  of  the  complaint.  Nor  do  we  think  the  allowance  of  an 
amendment  of  the  answer  on  the  trial  error.  Section  723  of  the  Code  of  Civil 
Procedure  authorizes  the  court  at  the  trial  to  allow  an  amendment  of  plead- 
ings In  tbe  exercise  of  a  sound  discretion  where  justice  will  thereby  be  pro- 
moted, {Rotenteald  v.  Hammerstein,  12  Daly,  377;)  and,  as  the  plaintiff  in  this 
ease  made  no  proof  that  she  was  misled  to  her  prejudice  by  the  amendment, 
it  must  be  assumed  that  the  discretion  was  proi>erly  exercised,  (Code  Civil 
Froc.  g  539.)  The  plaintiff  claims  title  to  the  loous  in  quo  under  two  deeds 
from  the  comptrollw  of  the  state  of  New  York  to  Garret  Smith,  alleged  to 
have  been  given  on  tax-sales,  one  dated  the  6th  day  of  March,  1856,  and  pur- 
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porting  to  convey  208  acres,  conveyed  by  the  following  description:  "Also 
two  liundred  and  eight  acres,  (208.)  to  be  laid  out  as  aforesaid,  being  tlie 
soutli  part  of  subdivision  No.  4  of  lot  No.  5  in  the  25  allotment  of  Eayaderos- 
seras  patent."  The  other  deed  bears  date  the  13th  of  January,  1869,  and 
purports  to  convey  150  acres,  described  in  the  deed  as  follows:  "One  hun- 
dred and  fifteen  (115)  acres,  being  the  north  part,  seventy-five  (75)  acres,  and 
west  part,  forty  (40)  acres,  subdivision  No.  4,  lot  No.  5,  twenty-fifth  allot- 
ment, Kayaderosseras  patent"  Garret  Smith,  by  his  will,  devised  the  lands 
described  in  these  conveyances  in  and  by  the  residuary  clause  of  the  same, 
one-half  to  his  wife,  and  one-quarter  to  his  son,  Green  Smith,  and  one-quarter 
to  his  daughter,  Elizabeth  Miller,  each  taking  an  undivided  interest  as  above 
set  forth.  Garret  Smith,  in  and  by  the  fifth  or  residuary  clause  in  his  will, 
devised  and  bequeathed  all  the  rest,  residue,  and  remainder  of  his  estate  to 
his  wife,  Elizabeth  F.  Smith.  Elizabeth  S.  Miller  and  Elizabeth  F.  Smith, 
by  quitclaim  deed  dated  the  4tb  of  July,  1886,  conveyed  to  A.  Joslyn  the  land 
described  therein  as  follows:  "All  that  parcel  or  piece  of  land  situated  in  the 
county  of  Warren,  state  of  New  Yorli,  being  forty  acres  in  the  west  part, 
seventy-five  acres  in  the  north  part,  and  two  hundred  and  eight  acres  in  the 
south  part,  of  subdivision  No.  4  of  lot  No.  5,  in  the  25th  allotment  of  Kaya- 
derosseras patent;  also  the  right  to  collect  damage  for  past  trespass. "  The 
grantors  in  the  last-mentioned  dped  also  conveyed  by  quitclaim  to  the  grantee 
therein,  on  the  22d  of  July,  1886,  another  piece  of  land  described  as  follows: 
"All  that  tract,  piece,  or  parcel  of  land,  situated  in  the  county  of  Warren, 
state  of  New  York,  being  the  south  half  of  250  acres  in  subdivision  3,  (now 
known  as  subdivision  2,  the  McOmber  lot,)  lot  6,  25tb  allotment,  Kayaderos- 
seras patent."  All  right  to  collect  damages  for  past  trespasses  on  the  above 
land  is  hereby  conveyed.  The  plaintiff  also  put  in  evidence  a  warranty  deed 
from  Cliarles  Newcomb  and  wife  to  Calvin  Joslyn,  purporting  to  convey  the 
equal  undivided  half  part  of  "all  that  certain  tract,  piece,  or  parcel  of  land 
situate,  lying,  and  being  in  the  town  of  Luzerne,  and  as  a  part  of  subdivis- 
ion No.  4  in  great  lot  No.  5  in  the  25th  great  allotment  of  the  Kayaderosseras 
patent."  The  lot  is  further  described  in  this  deed  by  metes  and  bounds,  and 
as  the  same  lot  described  in  a  deed  dated  December  9,  1865,  given  by  Charles 
Newcomb  and  wife  to  Abner  Wright,  Jr.  The  plaintiff  also  puts  in  evidence 
map  ot  the  allotment,  with  particular  descriptions  of  lots  Nos.  4,  5,  and  6  in 
that  allotment.  The  plaintiff  also  put  in  evidence  a  certificate  of  sale  by  the 
sheriff  of  Warren  county,  on  an  execution  against  Aaron  G.  Murray,  Jr.,  and 
John  Cameron,  to  A.  Joslyn,  of  all  the  right,  title,  and  interest  ot  Aaron  G. 
Murray  and  John  A.  Cameron,  or  either  of  them,  on  the  19th  day  of  May, 
1877,  of,  in,  and  to  the  real  estate  described  as  follows:  The  equal  undivided 
one-third  part  of  the  piece  or  parcel  of  land  described  as  follows:  (Here  fol- 
lows a  description  of  the  land  sold,  described  as  1.50  acres,  being  the  same 
premises  conveyed  to  John  A.  Cameron  by  Aaron  G.  Murray  and  wife  by 
deed  November  9,  1869.)  The  defendant  claims  title  through  a  deed  from 
Abel  French,  dated  October  1, 1880,  who  claimed  to  derive  his  title  from  Solo- 
mon W.  Bussell  and  wife,  dated  April  26,  1837,  who  claimed  title  under  two 
deeds, — one  from  the  comptroller  of  the  state,  dated  11th  day  of  February, 
1834,  and  a  quitclaim  deed  from  Peter  Smith,  dated  the  9th  of  Noveml>er, 
1833.    Neither  of  these  deeds  seem  to  have  been  recorded. 

The  learned  judge  at  the  trial  held  that  the  plaintiff,  by  his  evidence,  bad 
made  out  a  prima  facie  title  to  all  of  subdivision  4  and  great  lot  5  of  the  25tb 
allotment  of  the  Kayaderosseras  patent,  on  which  the  alleged  trespass  was 
committed;  but  tb&t  prima  facie  title  was  attacked  by  the  evidence  of  the  de- 
fendant, tending  to  show  that  the  tax-sales  to  Garret  Smith,  through  whom 
the  plaintiff  claims  title,  were  defective,  and  did  not  convey  a  valid  title  as 
against  French,  to  whose  rights  the  defendant  succeeded  under  a  deed  from 
bim.    The  plaintiff  insists  that  the  tax-sale  to  Smith  was  conclusive  evidence 
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of  Smith's  title,  and  that  It  cannot  be  assailed  in  this  action,  and  that  it  was 
error  to  allow  evidence  of  deeds  and  other  papers  offered  by  the  defendant 
tending  to  show  title  in  defendants  and  their  grantors,  or  evidence  tending  to 
attack  the  regularity  of  the  comptroller's  deed  to  Smith,  or  of  the  assessments 
under  which  the  sales  were  made  for  which  the  comptroller's  deeds  were  ex- 
ecuted to  Smith,  and  that  the  judge's  charge  relating  to  that  subject  was  er^ 
roneons,  as  we  have  seen  the  comptroller's  deeds  to  Smitii  were  dated, 
respectively,  March  6,  1856.  ahd  January  19,  1869,  and  recorded  on  the  19th 
day  of  March,  1859,  and  on  the  8d  of  Kovember,  1869,  in  Warren  county 
clerk's  oCBce.  It  does  not  seem  to  be  disputed  that  tliese  deeds  cover  the  land 
on  which  this  timber  was  cut;  but  the  contention  of  the  defendants  Is  that 
tite  comptroller  had  no  right  to  sell  these  lands  under  the  assessment  under 
which  he  assumed  to  advertise  and  sell  the  same,  and  that  the  purchaser  at 
that  sale  could  get  no  greater  title  than  the  comptroller  had  a  right  to  sell, 
under  the  assessment,  to  the  70  acres  claimed  by  French,  as  that  was  no  part  of 
the  Murray  lot,  on  which  the  assessment  was  made.  There  is  great  force  in 
this  contention,  unless  all  parties  are  concluded  by  the  comptroller's  deed 
from  attacking  conveyance  under  it,  by  the  provisions  of  chapter  448  of  the 
Laws  of  1885,  which  amends  chapter  427  of  the  Laws  of  1855.  Section  65 
of  that  chapter  is  amended  so  as  to  read  as  follows:  "Such  conveyance  shall 
be  executed  by  the  comptroller  under  his  hand  and  seal,  and  the  execution 
thereof  shall  be  witnessed  by  tlie  treasurer  or  deputy  comptroller;  and  all 
such  conveyances  that  have  been  theretofore  executed  by  tlie  comptroller,  and 
all  conveyances  of  the  same  lands  by  bis  grantees  or  grantee  therein  named, 
after  having  been  recorded  for  two  years  in  the  office  of  the  county  clerk  in 
which  the  lands  thereby  conveyed  are  located,  and  all  outstanding  certificates 
of  a  tax-sale,  heretofore  held  by  the  comptroller,  that  shall  have  remained  in 
force  for  two  years  after  the  last  day  allowed  by  law  to  redeem  from  such  sale, 
shall,  six  months  after  this  act  takes  effect,  be  conclusive  evidence  of  that 
sale,  and  of  all  proceedings  prior  thereto,  from  and  including  the  assessment  of 
the  land,  and  all  notices  required  by  law  to  be  given  previous  to  the  expirar 
tion  of  the  two  years  allowed  by  law  to  redeem,  were  regular,  and  were  reg- 
ularly given,  published,  and  served,  according  to  the  provisions  of  this  act, 
and  all  laws  directing  or  requiring  the  same,  or  in  any  manner  relating  thereto ; 
and  all  other  conveyances  or  certificates  heretofore  or  hereafter  executed  or 
issued  by  comptroller,  shall  be  presumptive  evidence  of  the  regularity  of  all 
the  said  proceedings  and  matters  hereinbefore  recited,  and  shall  be  conclu- 
sive evidence  thereof  from  and  after  the  expiration  of  the  two  years  from  the 
date  of  recording  such  other  conveyance,  or  four  years  from  and  after  the 
date  of  issuing  such  other  curtiflcates. "  This  section  then  provides  that  such 
certificates  are  subject  to  cancellation,  as  now  provided  by  law,  and  direct  ap- 
plication to  the  comptroller.  Section  2  of  this  ainendm<)nt  makes  it  applica- 
ble to  Warren  county.  Stronger  language  could  hardly  have  been  employed 
by  the  legislature  to  make  such  deeds  conclusive  after  the  lapse  of  two 
years  from  the  date  of  recording  than  is  used  in  this  amendment.  This 
amendment  makes  the  conveyance  conclusive  evidence  from  and  after  the 
expiration  of  two  years  after  the  date  of  the  recording  of  the  deed.  The 
deeds  to  Smith  were  recorded  in  the  proper  clerk's  office  more  than  two  years 
before  the  alleged  cutting  of  this  timber,  and  the  title  under  them  to  the  lands 
conveyed  became  absolute  in  the  grantee;  and,  as  there  does  not  appear  to 
have  been  any  proceeding  instituted  before  the  comptroller  under  this  act  to 
cancel  such  conveyances,  we  do  not  see  how  they  can  now  be  assailed  collater- 
ally in  this  action.  Webster  deQnes  "conclusive  in  law"  to  be  "that  of  which 
from  ita  nature  the  law  allows  no  contradiction  or  explanation;  an  inference 
which  the  law  makes  as  peremptory,  that  it  will  not  allow  it  to  be  overthrown 
by  any  contrary  proof,  however  strong."  If,  then,  as  was  conceded  by  the 
learned  Judge  at  the  trial,  these  deeds  conveyed  the  loous  in  quo,  so  that  proof 
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of  the  deeds  and  the  cutting  of  the  timber  made  a  fntma  /aete  ease  for  the 
plaintiff,  the  foct  that  the  deeds  of  Garret  Smith  were  properly  recorded  more 
than  two  jears  before  the  commission  of  the  alleged  trespass  made  that  a  ease 
which  before  the  act  of  1855  was  prima  facie  conclusive,  and  precluded  all 
Inquiry  into  the  preliminary  steps  leading  up  to  the  making  of  the  deed,  and, 
indeed,  all  inquiry  in  an  action  at  law  as  to  whether  the  deed  was  upon  the 
lands  against  which  taxes  were  in  arrears.  In  other  words,  bo  far  as  these 
parties  were  concerned  in  this  action,  it  gave  to  the  deeda  absolute  verity,  and 
excluded  all  inquiry  into  their  regularity,  leaving  the  parties  to  stand  alone 
upon  the  deeds.  However  harshly  this  may  appear  to  operate  upon  the  rights 
of  the  parties,  it  seems  to  be  the  only  construction  of  which  that  amendment 
of  1885  is  capable.  The  object  of  the  legislature  obviously  was  to  quiet  tax- 
titles,  and  cast  upon  the  land-owners  the  burden  of  moving  promptly  after 
the  recording  of  comptroller's  deeds  given  on  tax-sales,  either  liefore  the 
comptroller,  to  have  the  error,  if  any  has  been  committed,  corrected,  or  by 
some  other  method  of  procedure,  to  correct  the  error  within  two  years  after 
constructive  notice  by  the  recording  of  the  deed,  or  that  the  deed  shall  become 
conclusive.  That  act  was  in  its  nature  a  short  statute  of  limitation,  and  it 
would  seem  that  relief  must  be  sought  before  it  attached,  or  the  remedies 
were  lost. 

If  the  act  of  1885,  under  the  conditions  speciQed,  made  the  deed  to  Smith 
conclusive,  then  inquiry  into  the  validity  of  the  assessment,  and  the  circum- 
stances under  which  the  comptroller's  deeds  were  given,  was  improper,  and 
inadmissible,  and  the  receipt  of  evidence  on  the  trial,  under  the  plaintiff's 
objections,  tending  to  establish  that  fact,  was  an  error.  In  PeopU  v.  Turner, 
2  N.  Y.  Supp.  258,  49  Hun,  466,  affirmed  in  117  K.  Y.  227,  22  N.  E.  Bep. 
1022,  the  trial  court  excluded  evidence  offered  of  irregularities  in  the  assess- 
ments to  defeat  a  comptroller's  deed  on  the  ground  that  the  deed  was  conclusive, 
andthegeneral  term  and  courtof  appeals  held  the  decision  was  correct,  and  the 
evidence  was  properly  excluded,  and  the  genei-al  term  treated  the  act  of  1885  as 
a  short  statute  of  limitation,  and  upon  that  subject  use  this  language:  "It 
will  be  seen  that  the  statute  acted  as  a  statute  of  limitations."  And  in  dis- 
cussing the  same  question  Ruqer,  G.  J.,  in  delivering  the  opinion  of  the 
court  of  appeals,  after  quoting  from  the  section  above  referred  to  of  chapter 
448  of  the  Lavs  of  1885,  uses  this  language:  "With  reference  to  the  sis- 
months  provision,  it  operates  as  to  all  existing  cases  as  a  limltati(m  upon  the 
tax-payer's  right  to  assert  liis  claim  under  pre-existing  laws  and  as  to  all 
future  cases  provides  that  the  lapse  of  two  years  from  recording  shall  make 
that  which  was  before  presumptive  evidence  only  conclusive  upon  the  rights 
of  the  parties.  The  act  seems  to  be  in  its  principal  aspect  one  of  limitaUoo, 
and,  as  such,  is  within  the  constitutional  power  of  the  legislature  to  enact  as 
affecting  future  cases,  and,  we  think,  within  the  settled  rule  equally  within 
its  power  as  to  existing  rights.  It  gives  in  all  cases  time  for  the  person  sg- 
grieved  to  establish  his  rights,  unaffected  by  the  provisions  of  the  enactment, 
but  provides  that  after  the  lapse  of  a  certain  time  the  oomptroiler'a  deed  shall 
be  conclusive  evidence  of  the  regularity  of  the  proceedings  apua  which  it  was 
based.  Legislation  of  snch  a  character  has  frequently  been  held  within  the 
constitutional  power  of  the  legislature  to  enact."  Many  other  questiona  are 
raised  on  this  appeal,  among  which  is  the  other  defendants'  right,  acquired  no- 
der  the  conveyances  under  the  French  deed,  through  which  they  claim,  which 
we  are  not  called  upon  to  examine,  if  we  bold,  as  I  think  we  must,  that  the 
Judge  erred  in  allowing  the  evidence  tending  to  attack  the  regularity  d  the 
comptroller's  deeds  to  Smith,  through  wliich  the  plaintiff  claims.  Those 
deeds,  as  we  have  seen,  cannot  be  assailed  in  that  manner,  and  the  aliowanos 
of  evidence  for  that  purpose  was  error,  for  which  a  new  trial  should  be 
granted.  I  think  the  judgment  should  be  reversed,  and  s  new  trial  ordered, 
costs  to  abide  the  eveut. 
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LiFPns  9.  GoLUHBxra  Watoh  Oo. 
(Supreme  Court,  Oeneral  Term,  SHrst  Department.    Pebraary  11, 1891.) 

1.  Hbw  TbiaI/— Biclusion  o»  Evidbsob. 

Wheore  the  Jury  And  by  their  verdict  that  the  plaintiff  has  no  oanae  of  action,  ax- 
oluaion  of  eyidenoe  proving  damage  is  not  ground  for  granting  a  new  trial. 
I.  TsLUt—TAxma  FAPSBa  to  Jukt  Room. 

Certain  letters  ooatalned  in  a  printed  appeal-book  were  aUowed  by  oonsent  of  at> 
tomeys  to  be  taken  to  the  jury  room.  Flalntlff's  attorneys,  before  rendition  of  thft 
verdict,  learned  that  some  of  the  letters  had  been  underscored  by  defendant's  at- 
torneys, but  raised  no  objection  at  the  time^  Held  too  lata  to  raise  such  objection 
after  the  jury  had  rendered  their  verdict. 

8.  EhriDENCE — COUPBTBNCT. 

In  an  action  for  damages  for  the  wrongful  dismissal  of  plaintiff  from  defendant's 
employment,  a  letter  written  by  defendant  to  plaintiff  after  his  discharge,  but  be- 
fore the  expiration  of  his  term  of  epiployment,  forming  peat  of  the  oorrespondenoe 
referring  to  the  subject  of  plaintiff's  discharge,  is  competent  evidence  for  defendant 

Appeal  from  circuit  court,  New  York  county. 

Action  by  William  C.  Lippus  against  the  Oolumbna  Watch  Company.  Flain- 
tifl  appeals  from  the  judgment  entered  on  a  verdict  in  favor  of  the  defendant, 
and  from  the  order  denying  a  motion  for  a  new  trial. 

Argued  before  Van  Beunt,  P.  J.,  and  Bkadt  and  Daniels,  JJ. 

Charlea  H,  Machin,  for  appellant.  Bartlett,  Wilson  <b  Hayden,  (Philip 
L.  Wilton,  of  oounael,)  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  to  recover  for  aervlces,  the 
complainant  having  been  discharged  pending  the  term  of  his  hiring.  The  de- 
fense JustiQed  the  discharge  on  the  ground  of  disobedience  of  rules  and  in- 
competency. Evidence  having  been  offered  on  both  sides,  the  jury  found  a 
verdict  in  favor  of  the  defendant.  It  appeared  that  at  the  time  the  jury 
went  ont  for  the  purpose  of  considering  the  case  they  desired  certain  letters 
which  appeared  in  the  previous  case  on  appeal,  and  they  were  allowed  to  take 
the  previous  appeal-hook  witli  them  by  tlie  consent  of  the  attorneys.  It  sub- 
sequently, bat  prior  to  the  rendition  of  the  verdict  by  the  jury,  came  to  the 
knowledge  of  the  plaintiff's  attorney  that  certain  letters  contained  in  this  ap- 
peal-book has  been  underscored  by  the  defendant's  counsel.  The  plaintiff's 
attorney,  however,  made  no  motion  in  respect  thereto,  but  waited  until  after 
the  jury  had  rendered  their  verdict,  and  then  moved  to  set  aside  the  verdict 
upon  the  ground  of  the  misconduct  of  the  defendant's  attorney.  This  motion 
was  denial  and  from  the  judgment  and  order  thereupon  entered  this  appeal 
is  taken.  Exceptions  have  been  tal<en  to  the  exclusion  of  evidence  in  refer- 
ence to  the  question  of  damages,  but  it  is  not  necessary  to  discuss  this  ques- 
tion. The  Jury  having  found  by  their  verdict  tliat  the  piat  ntiff  was  rightfully 
discharged,  and  had  no  cause  of  action  at  all,  the  mere  fact  that  certain  evi- 
dence proving  damage  was  not  received  would  form  no  basis  for  the  granting 
of  a  new  trial.  It  is  claimed  that  it  was  error  to  admit  a  certain  letter  from 
the  defendant  to  the  plaintiff  dated  June  26,  1886,  in  that  this  letter  pur- 
ported to  be  an  answer  to  one  received  from  the  plaintiff  dated  the  23d  of 
June,  which  latter  letter  was  not  offered  in  evidence.  The  difficulty  with  the 
present  objection  is  that  no  such  objection  was  taken  upon  the  trial;  other- 
wise it  is  probable  that  the  letter  of  the  23d  of  June  would  have  been  offered 
in  evidence  by  the  defendant.  It  is  claimed,  however,  that  the  letter  was 
written  after  the  plaintiff  had  been  discharged  by  the  defendant.  But  the 
letter  was  answered,  and  the  correspondence  between  the  parties  in  reference 
to  this  subject-matter  was  necessarily  competent  evidence.  It  was  not  an  at- 
tempt to  make  evidence  on  the  part  of  the  defendant;  and,  furthermore,  it 
was  written  before  the  term  of  the  employment  of  the  plaintiff  had  ceased. 

The  only  other  point  which  it  is  necessary  to  consider  is  that  in  respect  to 
the  denial  of  tbe  mo^ioa  for  a  new  trial,  on  the  ground  that  the  Jury  were  im- 
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properly  influenced  by  the  underscored  letters  contained  in  the  printed  appeal- 
book.  We  think  that,  if  the  learned  counsel  for  the  plaintiff  had  moved  be- 
fore the  jury  rendered  their  verdict  to  haye  the  jury  discharged  because  of 
this  circumstance,  he  having  had  ample  time  to  do  so,  it  might  very  well  have 
been  the  duty  of  the  court  to  have  granted  such  a  motion.  But  having  known 
of  this  fact,  while  the  jury  were  out  and  were  deliberating,  and  making  no 
motion,  but  remaining  quiet,  it  seems  to  us  it  is  too  late,  after  the  jury  have 
rendered  their  verdict,  to  raise  any  such  question.  Probably  he  thought  that 
the  underscoring  was  of  no  moment  when  he  was  informed  of  the  fact,  but 
its  character  became  very  greatly  blackened  and  emphasized  by  the  verdict  of 
the  jury.  It  was  then  that  he  first  supposed  that  any  damage  had  been  done 
him.  He  could  not  be  allowed  to  speculate  upon  the  verdict,  and  then  claim 
the  benefit  of  this  irregularity.  The  judgment  and  order  should  therefore  bfl 
affirmed,  with  costs.    All  concur. 


People  v.  Bbown  et  at. 

(Supreme  Court,  General  Term,  Second  Depoartment.    FebruMy  11, 1891.) 

L  Bail  -Sukipioiehot  of  Undektakino. 

An  undertaking  of  bail,  reciting  the  arrest  of  the  principal  and  his  imprisonment 
tor  manslaughter  in  the  second  degree,  and  conditioned  that  he  will  appear  and 
anBwer  said  charge,  is  sufficient  in  form,  although  the  indictment  charges  that  of- 
fense by  description,  and  not  in  express  words, 
8.  Same— Action  on  Bond. 

In  an  action  on  an  undertaking  of  bail  in  a  criminal  case,  the  legality  of  the  pro- 
ceedings preliminary  to  the  arrest  is  not  relevant  or  material,  where  the  arrest  was 
under  color  of  process. 
S.  Bams — Defenses. 

In  such  an  action,  it  is  not  a  defense  that  the  district  attorney  told  counsel  for 
accused  that  he  could  go  away,  and  that  when  he  wanted  him  he  would  send  for 
him. 

Exceptions  from  circuit  court,  New  York  county. 

Action  by  the  people  of  the  state  of  New  York  against  Thomas  Brown  and 
others  on  an  undertaldng  of  bail  upon  which  they  were  sureties.  The  de- 
fendant Bruwn  alone  answered  the  complaint.  At  the  trial  the  court  directed 
a  verdict  for  plaintiff,  and  ordered  defendant's  exceptions  to  be  heard  in  the 
first  instance  at  the  general  term. 

Argued  before  Babnabd,  P.  J.,  and  Dtkh^ln  and  Pbatt,  JJ. 

Thomas  W.  Fitzgerald,  Bist.  Atty.,  for  the  People.  George  QaUagher,  for 
defendant  Brown. 

Babnard,  F.  J.  A  coroner's  jury  found  one  James  McGloin  guilty  of 
manslaughter,  and  he  was  arrested  by  a  warrant  from  the  coroner,  and  on  the 
7th  of  February,  1890,  while  in  custody  under  the  coroner's  warrant  in  the 
county  jail,  gave  a  recognizance  before  the  county  judge  of  Richmond  county 
to  appear  at  the  next  court  of  sessions  for  that  county,  that  being  the  next 
court  at  which  a  grand  jury  would  attend.  This  court  was  held  on  the  24th 
of  February,  1890,  and  the  grand  jury  found  a  bill  of  indictment  against  Mo- 
Gloin  for  manslaughter  in  the  second  degree.  The  indictment  was  found  on 
27th  of  February,  and  on  the  1st  of  March,  1890,  McGloin  was  called,  and  did 
not  appear,  and  the  sureties  were  called  to  produce  McGloin,  and  they  failed 
to  do  BO.  The  undertaking  upon  the  part  of  the  prisoner  and  his  sureties  was 
sufficient  in  form.  It  recited  the  arrest  of  McGloin  and  his  imprisonment  for 
manslaughter  in  the  second  degree.  The  condition  was  that  McGloin  would 
appear  at  the  court  of  sessions,  and  answer  said  charge,  and  that  was  the 
charge  in  the  indictment,  not  in  words,  but  by  description  of  the  offense. 
The  legality  of  the  proceedings  preliminary  to  the  arrest  was  not  revelant  or 
material.    The  arrest  was  made  under  color  of  process,  and  the  defendant  ac- 
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cepted  the  fMt,  and  g»Ttt  ball  to  answer  before  tlie  grand  Jorjr.  The  offer  to 
prove  that  tbe  district  attorney  told  the  counsel  for  Mctiloin  that  he  oould  g» 
away,  and  that  when  he  wanted  him  he  would  send  for  him,  was  no  defense. 
Champlain  v.  People,  2  N.  Y.  82;  People  t.  Stager.  10  Wend.  481.  Tbe 
judgment  should  therefore  be  affirmed,  with  costs.    All  ooncor. 


Obiffin  e.  Jackson  et  al. 

(Supreme  Court,  Oeneral  Term,  Foxirtk  Department.    February,  1801.) 

JusomnT  BT  DavAui/r— Action  bitobb  Justiob  or  thb  Pbaob. 

In  an  action  before  a  justice  of  the  peace  for  money  due  for  sarvioes  rendered, 
eta,  testimony  by  plaintiff  that  he  bad  a  claim  against  defendants  for  labor  per- 
formed at  their  request  during  a  certain  time,  tlukt  they  had  paid  him  for  some  of 
the  work,  and  that  a  certain  sum  remained  due,  no  part  of  which  liad  been  paid  and 
which  puintiif  bad  demanded,  is  sufficient  to  sustain  a  judgment  for  plsintifl  on 
defendants'  default,  within  Code  CiVU  Fro&  N.  Y.  J  2891,  which  provides  that,  "U 
a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot  recover  without  prov- 
ing bis  case. " 

2l  Warrs — Erkob  in  Datb. 

Where  the  original  summons  is  properly  dated  and  made  returnable,  but  the  copy 
served,  by  a  clerical  error,  bears  date  as  of  the  returu-day,  and  the  retnm-dsy  is 
properly  stated  in  snob  copy,  and  it  appears  that  defendants  were  not  misled 
thereby,  such  error  will  be  disregarded,  under  Code  ClvU  Froc  N.  Y.  S  8063,  which 
requires  the  county  judge  to  disregard  technical  errors  which  do  not  alfeot  the 
merits. 

Appeal  from  Lewis  county  court. 

Action  by  Henry  Oriffln  against  Duane  C.  Jackson  and  Josephine  Jackson. 
From  a  judgment  of  the  county  court  of  Lewis  county,  afiBrming  the  judg- 
ment of  a  justice  of  the  peace  rendered  in  favor  of  the  plaintiff  for  $16.45,  de- 
fendants appeal.  Tbe  following  is  the  opinion  of  Judge  Turner,  of  the 
county  court:  "Appellants'  counsel  insists  that  the  plaintiff's  complaint  and 
evidence  on  the  trial  are  insufficient  to  uphold  the  judgment  herein.  The 
defendants  did  not  appear  on  the  return-day  of  the  summons,  but  their  de- 
fault did  not  relieve  plaintiff  from  tbe  necessity  of  establishing  his  riglit  to  a 
recovery  by  legal  and  sufficient  evidence.  Armstrong  v.  Smith,  44  Barb.  120; 
Northrup  v.  Jackson,  13  Wend.  85.  Under  the  liberal  rules  applied  to  plead- 
ings in  justices'  courts,  it  seems  to  me  plaintiff's  complaint  must  be  deemed 
sufficient  in  form  and  substance.  So  far  as  the  evidence  is  concerned,  plain- 
tiff made  out  a  prima /acfe  case,  sufficiently  so  to  have  put  defendants  on 
their  defense,  bad  they  been  present,  and,  after  a  careful  examination  aud 
consideration  of  tbe  brief  and  authorities  cited  therein  by  appellant's  counsel, 
I  fail  to  find  reasons  to  justify  a  reversal  of  this  judgment  upon  the  ground  of 
tbe  illegality  and  insufficiency  of  the  evidence.  Defendants  present  affidavits 
having  attached  thereto  the  copies  of  the  summons  served  on  each,  from 
which  it  appears  that  the  copies  were  dated  June  29, 1889,  the  return-day 
niimed  in  the  summons,  whereas  tlie  original  summons  is  dated  June  22, 
1889,  and  returnable  June  29,  1889.  Tbe  return  of  tbe  constable  shows  that 
those  copies  were  personally  served  on  defendants  tbe  22d  day  of  June,  1889; 
hence  they  had  notice  that  this  action  was  returnable  before  Justice  Sawteb 
at  bis  office  in  Fort  Leyden,  June  29,  1889,  at  6  o'clock  in  tbe  afternoon  of 
that  day,  and  it  would  seem  that  tbey  were  put  upon  their  guard  and  inquiry, 
notwithstanding  the  apparent  mistake  in  tbe  date  upon  the  copies  served. 
Did  this  mistake  mislead  the  defendants?  Nothing  in  their  affidavits  show 
that  they  were  misled,  and  no  such  allegation  is  stated  therein.  The  sum- 
mons, and  the  constable's  returu  of  service  thereon,  gave  the  justice  juris- 
diction, and  upon  that  return  the  court  was  authorized  and  required  to  pro- 
ceed. Putman  v.  Man,  S  Wend.  202.  If  the  return  was  false,  the  defend- 
ants bad  an  undoubted  remedy  at  law  against  the  officer  making  it.  Thefaot 
v.l3N.Y.8.no,2— 21 
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that  the  copies  at  the  »iiaiBXMis  aerred  on  dMendants  wefve  vnoatot^  di>ted> 
in  the  absenre  of  anystittement  or  Allegation  showing  them  to  have  been  mis- 
I(h1  thereby,  does  not,  per  $e,  justify  or  Hutliorise  a  reversal  of  the  judgment 
herein.  Arnold  v.  Malthy,  4  Benio,  498;  Eauijhey  v.  Wilson,  1  Hilt.  259; 
section  8063,  Code  Civil  Proe.  Upon  these  grounds  the  judgneot  mast  be 
afiSrmed,  and  an  order  may  be  entered  accordingly." 

Argued  before  Hakdim,  P.  J.,  and  Maktin  and  Mebwim.  J  J. 

B.  Merriam  Bagg,  for  appellants.    L.  W.  FUke,  for  respondent. 

Hardin,  F.  J.  Flaintiff  liefore  the  jiutice,  in  a  oomplaint  in  wrttiag,  de- 
clared "that  the  defendants  are  indebted  to  him  in  the  sum  of  $13.25.  being 
for  a  balance  due  to  him  from  the  defendants  for  work  and  labor  dooe  and 
performed  for  them  at  their  request  within  six  years  last  past,  no  part  of 
which  has  been  paid,  and  for  which  he  demands  judgment  and  costs."  Plead- 
ings are  to  be  liberally  construed,  especially  so  in  a  justice's  court.  The  com- 
plaint alleges  the  defendants  are  "indebted  to  him,"  and  states  what  the  sum 
uf  that  indebtedness  is,  and  also  states  that  it  is  for  a  balance  due  to  him  from 
the  defendants  for  "work  and  labor"  done  and  performed  for  them  at  their 
request.  In  U.  S.  t.  Bank,  6  Pet.  29,  the  word  "due,"  found  in  a  pleading, 
was  considered,  and  Judge  Sto&t  stated  that  it  was  used  to  express  the  state 
of  the  indebtedness,  and  that  when  it. was  so  used  it  was  equivalent  to  the 
words  "owed"  or  "owing;"  and  he  added  that  it  was  aometimes  used  to  ex- 
press the  fact  that  the  debt  had  become  paj^able.  This  construction  was  in- 
volved in  the  court  of  appeals  in  Allen  v.  Patterson,  7  N.  Y.  480.  This  case 
was  cited  approvingly  in  Blackmar  v.  TJwmas,  28  If.  Y.  71,  in  the  opinion 
of  Balgom,  J.,  in  which  opinion  he  said:  "^e  eanie  strictneee  in  pleading  is 
not  required  under  tiie  Code  that  was  exacted  by  the  courts  under  our  former 
system  of  practice."  We  agree  with  the  learned  eounsel  for  the  appellants 
that  upon  tlie  default  of  the  defendants,  or  their  failure  to  appear  Itefore  the 
justice,  it  became  incumbent  upon  plaintiff  to  prove  bis  cause  of  action  by 
legitimate  and  sufficient  evidence.  Armstrong  v.  Smith,  44  Barb.  128.  Sec- 
tion 2891  of  the  Code,  relating  to  joatiees'  ooarts,  fa  as  follows:  "If  a  defend- 
ant fails  to  appear  and  answer,  the  plaintiff  cannot  recover  without  proving 
bis  case."  It  la  iasiated  in  behaif  of  the  appellants  that  the  plaintiff's  evi- 
dence did  not  xaak*  out  a  prima  fade  case.  We  think  otherwise.  The  plain- 
\MBL  testified  as  a  witness,  viz.:  "I  have  a  claim  against  the  defendants  for  la- 
bor, commencing  28th  day  of  February,  1889,  until  17th  day  of  Jane,  1889. 
This  labor  was  performed  at  their  request.  They  have  paid  me  some  <m  the 
work.  There  remains  due  me  bow  on  said  labor  $18.25.  no  part  of  which  has 
been  paid.  I  have  demanded  tiM  said  balance."  In  our  view,  the  evMence 
is  entirely  sufiUaent  to  sustain  the  judgment  rendered  by  the  jnslloe.  In 
Sehoonmaker  v.  Speneer,  54  N.  T.  366,  it  was  said,  viz.:  "It  ts  tbe  uniform 
practice  of  the  courts,  in  reviewing  proceedings  had  before  a  justice  of  the 
peace,  if  possible,  to  sustain  them  by  every  ressonatile  and  warrantable  in- 
tendment." 

2.  It  seems  the  original  summons  was  iaaned  and  dated  June  22,  1889;  it 
was  made  returnable  June  29,  1889.  The  same  was  personally  served  upon 
tlie  defendants.  We  do  not  regard  the  circumstance  that  the  copy  served 
bore,  by  a  clerical  mistake,  tbe  erroneous  date  of  tbe  summons  as  of  June  29, 
1889,  of  any  importance.  The  body  of  tlie  summons  required  tlie  defendants 
to  appear  before  the  justice  on  the  29th  of  June.  The  original  summons  was 
correct  as  to  its  date,  and  the  clerical  error  made  upon  the  date  of  the  copies 
served  did  not  mislead  the  defendants.  We  think,  for  the  reasons  suggested 
by  the  learned  county  judge  in  his  opinion,  that  tbe  clerical  error  was  prop 
erly  disregarded ;  besides,  section  3U68  requires  tbe  county  court,  as  vaL  as 
this  court,  to  disregard  technical  errors  which  do  not  affect  tbe  merits.  Wa 
tbiak  the  judgsseat  «<  the  Justice  was  properly  affirmed  by  the  county  court» 
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iiod  w«  must  therefore  Bostoin  its  aotion.  JudgnuBnt  of  the  ooiiaty  oeiut«C 
Lewis  ooantj,  af&rming  a  justice'*  judgment,  affianed.  with  OMta.  All 
oencor. 


HAIX  fl.  LiTTLETOH. 

(Supreme  Court,  General  Term,  Second  OefimrtmenL    Feteixkijr  11, 1S91.) 

A«noM  OS  FoKBisiir  Jddoiirnt — Afi9ul — Rstirw. 

Id  an  action  «n  a  jjiAgsaent  rscerered  in  anotbsr  state  iumni  a  JudooMBt  note, 
without  aerrioe  of  process  on  or  apftearance  by  deteadant,  he  denied  tne  execution 
of  the  note.  It  appeared  that  the  note  was  u^ned  with  a  mark,  and  the  person 
wbose  name  was  signed  as  witness  thereto  was  dead,  and  there  waa  nt  dlnsoit  proof 
of  the  execution  of  the  aote.  HeU,  that  a  verdiot  for  doi— dniit  wonld  not  M  dis- 
turbed on  appaaL    Barnabd,  P.  J.,  dissenting. 

Appeal  from  circuit  court,  Kings  ooanty. 

Action  br  Hug'h  Hall  against  Ohriatopher  G.  litttletoa.  'Plaiotifl  appeata 
from  a  judgment  for  defendant  entered  on  tbe  Tecdict  of  a  jaiy,  and  from  an 
oixler  denying  a  motion  for  a  new  triail. 

Argued  before  Babmakd,  P.  J.,  and  Dtkuan  and  Pkatt,  JJ. 

Ayru  (ft  Walker,  {Joseph  F.  Daly,  of  counael.)  lor  appeilaitt.  AJ^ed  R. 
Page,  for  respondent. 

I>tkhar,  J.  This  action  is  based  upon  a  jadgment  reoavered  against  the 
defendant  in  the  state  of  Pennsylvania  npon  a  judgment  note,  witliout  tbe 
service  of  process  upon  the  defendant  or  any  ttppearanee  by  Mas  in  tbe  aotion. 
In  tills  action  the  defendant  denied  the  execution  of  the  note,  and  ttiat  was 
the  question  of  fact  submitted  to  the  jury  upod  the  trial,  and  fennd  in  favor 
of  the  defendant.  The  note  was  signed  by  a  cross,  and  the  name  of  John 
Boyle  waa  signed  as  a  witness,  but  Boyle  was  dead  at  the  time  of  the  trial, 
and  there  was  no  direct  proof  of  the  execution  of  the  note  fey  ChedeCendaiit, 
and  he  denied  the  same.  Under  such  proof,  the  verdict  eaandt  be  Aistarbed, 
and  we  find  no  error  in  tbe  record  which  would  justify  a  revenal  of  tbe  judg- 
ment.   Tlie  judgment  and  order  should  therefore  be  affiratefl,  vith  oasta. 

Pratt,  J.,  concurs.    Babi^akd,  P.  J.,  dissents. 


Tbieduikder  v.  President,  Etc.,  of  the  Delaware  ft  H.  'Caital  Oo. 
^Supreme  Ccitat,  Oeneral  Term,  Third  Depattment.    November  26, 1890.) 

1.  Kiaaiown— Rbsbkvatios  in  Lbasb— Eztlksuishiusi  bt  UsBeiB. 

Where  land  is  leased  in  perpetuity  to  a  railroad  company,  subject  to  a  way,  and 
eertain  covenants  against  building,  in  favor  of  adjoining  land  xit  the  lessor,  and 
a  perpetual  lease  is  Uiereafter  made  of  this  adjoining  land  to  tbe  aameeompsaiy,  tbn 
easoment  and  the  benefit  of  the  ooveuants  is  tbereby  extlngaiahad,  tbe  purposes  lor 
which  tbe  land  is  leased  being  inconsistent  with  their  oonUmuuica,  and  no  interest 
in  that  respect  passes  to  the  assignee  of  the  company's  lease  of  such  adjoining  land. 

J.  Sams — ^ElsTOPPKL — Notiob. 

The  railroad  compamy  is  not  estopped  from  denying  Its  aaaignse's  claim  to  the 
*»t»i»«»t  of  aaoh  ectsemenrt  in  respect  of  bnildiDga  erectod  oa  t£e  assigned  estate, 
where  it  did  not  know  that  he  eceoted  the  bnildlngs  undor  claim  of  a  right  of  way 
thereto  over  its  land,  and  did  not  encourage  or  invite  Mm  to  their  erection. 

Appeal  from  special  term,  Saratoga  county. 

Afltiao  by  Paaliae  Friedlander  against  tlie  president,  maBagBia,and  oompany 
oi  tbe  Delaware  &  Hudson  Canal  Company.  Ob  trial  by  tbe  court  without* 
jury,  the  foUowiiig  opinion  was  rendered  by  Xafp ak,  J. 

"Tbe  defendant  is  a  railroad  CMpoiatioii,  organized  under  the  laws  of  this 
state,  and  is  tbe  iesaee  of  the  railroad  and  fran^se  of  tb»  Biensselaer  &  Sacsr 
toga  Bailroad  Company  and  tbe  Saratoga  &  Schenectady  Bailroad  Company, 
a^  is  in  tbe  use  and  occupation  of  such  railroad.    The  Lcack  of  tbe  last-named 
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railroad  crossee  a  publio  street  in  the  village  of  Saratoga  Springs  known  as 
'  Washington  Street,'  nearly  at  right  angles;  said  street  running  easterly  and 
westerly,  and  said  railroad  track  northerly  and  southerly.  The  plaintiff  is  the 
owner  of  a  lot  of  land,  with  tlie  buildings  thereon  situated,  on  the  northerly 
side  of  the  said  Washington  street  and  westerly  side  of  said  railroad.  Upon 
said  lot,  on  the  northerly  side  of  said  street,  there  are  six  brick  dwelling- 
houses:  and  on  the  easterly  portion  of  said  lot,  adjoining  said  railroad  track, 
is  a  wooden  block  coDtaining  six  d  welling-houses,  the  southerly  tenement  in 
said  block  being  also  upon  the  northerly  side  of  said  street;  also  a  wooden  build- 
ing occupied  as  a  store  and  dwelling-house;  said  last-named  block  and  build- 
ing being  two  stories  high.  In  the  summer  of  1880  the  defendant  erected  two 
picket  fences,  one  near  the  easterly,  and  the  other  near  the  westerly,  side  of 
its  said  lands  occupied  by  it  for  railroad  purposes.  Said  fences  are  6  feet  2 
inches  high,  buUt  of  posts  s'et  in  the  ground  6  inches  square,  set  on  the  west- 
erly side  of  the  westerly  fence,  and  on  the  easterly  side  of  the  easterly  fence, 
6  feet  apart,  to  wbich  rails  2  by  4  inches  are  attachedhorizontally  4  feet  apart. 
Upon  these  rails  pickets  2  inches  wide  and  seven-eighths  of  an  inch  thick  are 
nailed  perpendicularly  2  inches  apart.  At  the  bottom  of  the  pickets  is  a  base- 
board placed  horizontally  nailed  to  the  posts.  The  said  fence  built  by  defend- 
ant on  the  westerly  side  of  its  tracks,  from  the  north  side  of  Washington 
street  northerly  towards  Division  street,  commences  at  the  north-east  comer 
of  the  northerly  gate-post  at  the  distance  of  6^  feet  easterly  of  the  westerly 
line  of  its  said  strip  of  land  60  feet  wide  between  said  streets,  and  runs  thence 
northerly  in  a  straight  line  299  feet  9  inches  to  a  point  opposite  the  north-east- 
erly corner  of  the  wid  Barber  lot,  which  is  6  feet  2^  inches  east  of  defendant's 
westerly  line.  A  tight  board  fence  runs  thence  westerly  6  feel  2^  inches  to 
the  north-easterly  corner  of  said  Barber  lut;  thence  northerly,  on  the  westerly 
line  of  defendant's  Siiid  strip  of  land,  said  picket  fence  runs  to  the  defendant's 
gate-post  on  the  southerly  side  of  Division  street,  where  the  southerly  line  of 
that  street  intersects  the  westerly  line  of  defendant's  said  strip  of  land.  The 
said  fence  built  by  defendant  on  the  easterly  side  of  its  tracks  commences  at 
the  northerly  post  of  its  easterly  gate  across  Washington  street,  and  extends 
thence  easterly  along  the  northerly  line  of  said  street  9  feet  and  9^  inches; 
thence  northerly,  parallel  with  the  westerly  line  of  the  United  States  Hotel 
property,  and  6  feet  8  inches  distant,  and  westerly  therefrom  to  the  defendant's 
gate-post  standing  in  the  south  line  of  Division  street.  In  the  summer  of 
1880,  defendant  erected  two  gates  across  Washington  street, — one  easterly, 
and  the  other  westerly,  of  its  tracks.  Said  gates  were  structures  of  timber, 
lumber,  and  iron  rods,  about  24  feet  in  height,  and  occupying  the  whole  width 
of  the  street;  each  gate  supported  by  four  posts  of  timber  about  20  feet  high. 
The  northerly  of  said  posts  is  12  inches  wide  east  and  west,  and  19  inches 
wide  north  and  south.  The  southerly  of  said  posts  are  of  the  same  dimensions. 
The  end  posts  were  placed  outside  the  line  of  Washington  street  on  defendant's 
said  land.  Between  the  inside  gate-pusts  the  space  in  said  street  is  26  feet  5^ 
inches,  and  the  space  for  the  sidewalk  between  the  outside  and  inside  posta  is 
12  feet.  The  gates  across  the  sidewalk  are  about  4^  feet  high,  with  two  bars 
across,  one  above  and  one  below,  with  pickets  running  from  one  to  the  other. 
Such  pickets  are  about  1|  inches  in  diameter,  and  6^  inches  apart.  The  gates 
across  tlie  highway  between  the  sidewalks  are  made  with  a  top  and  bottom 
rail,  with  upright  pieces,  4  to  5  feet  apart,  with  an  iron  rod  ^  inch  in  diameter 
running  across  diagonally.  There  is  a  superstructure  of  timber,  iron  plates, 
and  iron  rods  holding  the  sections  tot;ether,  and  making  them  one  structure, 
over  the  walks  and  carriage-way.  At  the  top  is  arranged  a  covering  for  ma- 
chinery, to  be  used  in  raising  the  gates.  When  the  gates  are  down,  the  open- 
ing  from  the  top  of  the  same  to  such  superstructure  above  is  13  feet  and  3 
inches.  The  galies  are  raised  at  will  by  the  use  of  machinery,  and,  when  raised 
to  their  usual  height,  go  into  an  opening  above  the  said  space  of  13  feet  and 
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8  Inches,  and  below  the  covering.  The  gates  are  balanced  by  weights  sup- 
ported upon  puUeys  at  the  top  of  the  structu  re.  All  the  gates  iii  the  structure, 
and  at  the  same  crossing  in  the  two  structures,  are  opened  and  closed  together 
by  one  man,  who  operates  a  crank  communicating  motion  to  the  gates  by 
wheels,  gears,  and  sliafts.  Such  gates  are  ordi  narily  opened  or  closed  in  about 
five  seconds.  Defendants  at  the  same  time  erected  a  similar  frame  and  posts, 
gates,  and  superstructure  from  the  north  to  the  soutli  line  of  Division  street, 
embracing  the  easterly  and  westerly  track  of  their  roud.  The  northerly  of 
said  gate-posts  on  the  westerly  side  of  the  defendant's  tracks  in  Washington 
street  is  at  least  8  feet  east  of  the  westerly  line  of  defendant's  strip  of  land 
between  Washington  and  Division  streets,  and  6  feet  easterly  of  the  south 
house  on  plaintiff's  said  lot.  All  the  gate-posts  are  inside  of  defendant's  line 
of  railroad.  The  inside  posts  are  within  the  line  of  Washington  street.  Said 
last-named  northerly  post  is  10  feet  4  inches  from  the  corner  of  plaintiff's 
nearest  house,  and  stands  3  feet  6  inches  northerly  of  the  northerly  line  of 
Washington  street. 

"Plaintiff,  in  her  complaint,  alleges  that  this  last-mentioned  gate  prevents 
the  free  and  uninterrupted  passage  of  the  public,  the  plaintiff,  and  her  ten- 
ants along  Washington  street,  and  Is  a  great  hindrance  in  the  use  of  the 
street  and  sidewall:,  and  obstructs  a  fair  view  of  her  said  premises  from 
the  east  side  of  defendant's  track  in  Washington  street,  and  obstructs  the 
light  from  her  windows  in  the  store  and  dwelling  on  the  corner  westerly  of 
said  structure,  and  has  greatly  lessened  the  rental  value  of  her  said  premises 
and  buildings  thereon.  Also  that  the  erection  of  the  said  fence  westerly  of 
defendant's  track  prevents  the  free  and  uninterrupted  access  of  the  public, 
said  plaintiff,  and  her  tenants  to  and  from  her  said  premises,  enjoyed  forever 
twenty  years,  and  has  thereby  greatly  lesseued  tlie  saleable  value  thereof. 
Also  that  on  the  west  side  of  defendant's  railroad  track,  and  the  easterly 
line  of  her  said  premises,  and  intersecting  Washington  street  on  the  north- 
erly side  thereof,  a  street  or  way  for  the  free  and  uninterrupted  passage  of 
wagons,  sleighs,  other  vehicles,  horses,  teams,  and  pedestrians  has  been 
left  open,  and  used  by  the  defendant  and  its  grantors,  the  plaintiff  and  her 
grantors,  and  the  public,  for  the  purpose  of  transit  to  and  from  Washington 
street  to  and  along  the  east  side  of  her  premises,  and  other  premises  located 
northerly,  and  to  defendant's  depot  and  Division  street,  for  a  period  of  over 
twenty  years;  and  that  such  gates  and  structures  on  Washington  street,  and 
such  fences,  have  obstructed  tlie  use  of  said  street  or  way,  to  plaintiff's  great 
damage.  Plaintiff  prays  judgment  directing  the  removal  of  the  said  struct- 
ures on  Washington  street,  and  of  the  said  fences,  and  also  for  damages 
suffered  by  her  in  the  loss  of  rents  and  other  use  to  the  amount  of  $5,000, 
and  for  such  other  and  further  relief  or  judgments  as  seems  just  and  equita- 
ble. 

"It  the  defendant  has  only  built  a  fence  upon  its  own  land,  in  which  plain- 
tiff had  no  right  or  title,  and  over  which  the  plaintiff  had  no  right  to  pass, 
although  its  motives  were  bad,  and  plaintiff  suffered  injury  from  the  act 
therein,  he  has  no  right  to  recover.  Pickard  v.  Collins,  23  Barb.  445;  Mo- 
han V.  Brotmt,  13  Wend.  261 ;  Parker  v.  FooU,  19  Wend.  309 ;  McKeon  v.  See, 
4  Rob.  (N.Y.)467;  Phelps  y.Nowlen,  72  N.  Y.  39;  Bridge  Co.  v.  Paige,  83 
N.  T.  178,  188, 190;  Wthle  v.  Conner,  Id.  232,  238;  Ki£'  v.  Youmans,  86  N. 
Y.  324;  Moak,  Underh.  Torts,  455;  Gallagher  v.  Dodge,  48  Conn.  387,  391; 
Balloon  v.  Schilling,  29  Kan.  292;  Dent  v.  Auction  Mart  Co.,  L.  B.  2 
Eq.  245;  Swett  v.  Trog,  12  Abb.  Pr.  (N.  S.)  100;  Railroad  Co.  v.  Barnard, 

9  Hun,  104. 

"A  railroad  company  is  not  liable  for  consequential  damages  caused  by  acts 
authorized  by  the  legislature,  and  necessary  to  the  exercise  of  its  franchise, 
the  consequence  of  which  acts  lessen  the  value  of  the  property  of  others, 
provided  it  used  due  care  and  skill  in  the  exercise  of  such  authority,  and  in  the 
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performairoe  of  sach  acts,  i.e.,  unbealbhiness  and  uncomfortableness  proceeding 
from  Boise,  amolEe,  etc.,  from  an  engine-house  adjacent  to  the  direlling-house. 
CoggwllY.  RaUroatl  Co.,  48  N.  Y.  Super.  Ct.  81.  And  a  railroiid  company  is 
not  liaUe  for  th«  manner  in  which  surface  water  is  affected  by  itseinbankments. 
WagTier  v.  Railroad  Co. ,2  Hun,  633;  Morrinon  v.  Railroad  Co.,  67  Me.  353. 
The  gates  across  Washington  street  are  common,u3ual  railway  gates  of  the  most 
approved  and  elective  Icind,  reasonably  and  skillfully  adapted  to  their  purpose, 
and  wereopened,  closed,  and  used  in  a  proper  manner.  Hixeh  gates,  when  con- 
stracted,  were,  and  ever  since  have  been,  necessary  forthe  protection  and  safety 
of  the  public,  and  for  the  proper  conduct  of  ttie  defendant's  raUroad  business 
at  Sarntoga  Springs.  The  trustees  of  the  Tillage  of  Saratoga  Springs  have  the 
authorit}!  o>f  commissioitera  of  bighway  orer  the  streets  of  that  village.  Tliey 
have  the  right  to  determine  what  is  an  obstroetion  to  said  streets  at  the  point 
where  the  said  railroad  is  anthorized  by  statute  to  cross  them.  It  is  a  ques- 
tion between  such  anttaorities  and  ftie  defendant  whether  the  gates  are 
proper  and  necessary  to  guard  and  protect  the  public,  ffagefv.  Railroad  Co., 
Ill  U.  8.  228.  4  Sop.  Ct.  Kep.  369;  r«Btor  v.  Baltimore,  etc.,  K.  Co.,  59  Md. 
68;  2  Rev.  St.  {7tfa  Ed.)  pp.  1258^  1254,  §§  102-104.  As  the  gates  are  per- 
mitted by  the  public  aothorities,  and  are  necessary  for  public  protection  and 
safety,  and  to  enable  the  defendant  to  carry  on  its  lawful  business  in  a  proper 
manner,  aitbougfa,  from  their  nearness  to  plaintiff's  property,  they  cause  more 
i-nterruption  and  inju'ry  to  her  than  to  others,  and'  in  some  degree  injure  her 
proper!^,  she  is  not  necessarily  entitled  to  recover  for  the  injury  any  luore 
than  for  other  injnrtes  to  the  property  near  the  sard  rond,  referred  to  in  the 
cases  above  cited,  arising  from  the  carrying  on  of  railroad  business.  Bridge 
Co.  V.  Pai^r  83  N.  T.  178, 188, 190;  Benmn  t.  Chicago,  etc.,  S.  Co.,  78  Mo. 
504;  Beals  v.  atewart,  6  Lmhs.  408.  410;  1  Bar.  B.  R.  408.  The  fence  was 
not  an  unusual  or  unskiilfully  constructed  fence  for  the  purpose  for  wfaleh  it 
was  intended,  and  is  not  a  strncture  of  which  pinintiff  can  complain,  unless 
defendant  is  restrained  by  some  covenant  from  constructing  and  mninrtaiuing 
it.    Nvwell  T.  BoetoK  Academy,  ISO  Mass.  209;  Laws  1854,  p.  611.  g  8. 

"Nothing  is  SAibmibted  in  the  brief  of  the  plaintiff's  counsel  claiming  that 
the  gates  or  fences  were  not  carefully  eunstrncted  upon  the  proper  plan.  Her 
eontentitm  is  that  defendant  can  rightfully  nmintain  no  gates  or  fences,  but 
is  obligated  to  keep  its  grounds  easterly  of  her  premises,  whereon  their  tracks 
are  located,  open,  and  not  obstruct  the  street  near  her  premises.  The  strip 
of  land  of  60  feet,  being  the  land  used  for  tracks,  has  been  osed  by  the  de- 
fendant, and  the  railroad  companies  of  whose  right  it  is  the  snccessor,  in  the 
conduct  of  their  business  and  under  their  control  That  they  allowed  the 
pnblic  to  pass  over  snch  grounds,  keeping  out  of  the  way  of  the  cars,  loco- 
motives, and  business  of  tbe  companies,  is  no  evidence  of  dedication  of  any 
right  to  the  public,  or  that  the  public  use  was  adverse  to  that  of  the  com- 
panies, bat  rather  that  sach  use  was,  by  permission  of  the  railroad  companies, 
partly  in  f  o'llherance  ef  their  own  business  in  their  interest,  and  partly  for 
the  convenience  of  others,  under  circumstances  doing  little  or  no  injury  to 
then).  Such  use  of  itself  never  confers  rights.  Queen  of  the  Harvest  Maitr 
vfaaturififf  C«.  v.  Utilen,^  S.  C.  Docket  No.  2,  378,  and  cases  there  cited. 
Tbe  plaintiff,  in  tbe  brief  submitted  by  her  counsel,  has  not  made  claim  to 
recover  upon  any  such  grounds,  but  solely  upon  the  breach  of  the  covenant 
contained  in  certain  deeds  and  durable  leases  hereinafter  referred  to.  On  May 
24. 1854,  Samuel  Freeman,  and  James  M.  Marvin  as  executor,  and  Harriet  Mar- 
vin as  executrix,  ef  Thomas  J.  Marvin,  deceased,  leased  in  perpetuity  to  the 
Saratoga  &  Schenectady  i^ailroad  Company  the  lands  described  in  the  plain- 
tiff's complaint,  together  with  all  tbe  ways,  profits,  and  advantages,  and 
hereditaments  whatsoever  to  said  premises  belonging,  or  which  to  and  with 
the  same  now  arb  or  at  any  time  heretofore  have  been,  held,  used,  or  oc- 
cupied as  a  part  or  member  thereof,  reserving  a  yearly  rant  of  $280;  to  ba 

'Decided  at  special  term,  November,  18S5. 
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paid  bf  th«  lessee  to  the  lessor.  Soon  after  1854,  the  said  raOroad  company 
built  a  freight-house  upon  this  leaseU  lanil,  which  it  cootinued  to  use  as 
such  frelgbt-ho-jsc  antil  the  assignment  of  such  lease,  as  hereinafter  men- 
tioned, Mareh  25,  1870.  The  particalars  of  aueh  use  are  shown  by  the  sev- 
eral finUiaip  oiacie  at  the  request  of  the  parties  not  necessary  to  be  referred 
to  here.  On  June  13,  1860,  the  Saratoga  ft  Schenectady  Bailroad  Company 
leused  aU  of  its  property  in  perpetuity  to  the  Benaaeliber  &  Saratoga  Hailroad 
Cuinpany.  On  March  25,  1870,  said  last-named  ritiiroad  company,  *in  con- 
sideratioB  of  $2,000  to  it  in  hand  paid  by  Solomon  Friedlander,  granted,  as- 
signed, and  set  over  unto  him  snch  indenture  of  lease  of  the  property  therein 
described,  with  its  appurtenances,  and  all  of  its  right,  title,  and  estate  of, 
ia,  and  to  the  same,  to  have  and  to  bold  the  same,  with  the  appurtenances 
thereof,  as  therein  described,  unto  tlM  sud  Solomon,  his  executors,  admin- 
istrators, and  assigns,  for  the  residue  of  the  term  mentioned,  under  the  yearly 
rent,  covenants,  and  agresments  tliereia  reserved  and  contained;  and  under 
the  further  covenant  and  agreement,  and  this  assignment  is  made  only  upon 
this  express  condition,  that  during  the  oonttnuaoce  uf  this  lease  there  shall 
be  no  building  erected  on  the  property  tliereby  demised  to  be  used,  or  which 
shall  bv  used,  as  a  aaw-miU,  planing-miil,  iron  foundry,  grist-mill,  tannery, 
or  brewery,  but  otherwise  as  fully  and  ahsolutriy,  and  in  the  same  manner, 
as  the  grantor  hereof  co«hl  be  liolden  of  the  Bam«  under  the  aatd  lease  herein 
descrilKd  and  eoDveyed.'  AU  the  rights  or  Solomon  Friedlander  in  the  prop- 
erty dcscilbsd  in  the  «omplaiat  wer«  conveyed  to  plaintifE,  February  25, 
18bO. 

"  The  defeBdant  is  correot  in  its  oonstractian  that  the  lease  by  Freeman  and 
Marvin  of  plaintiff's  lot  to  the  said  railroad  company,  above  mentioned,  was 
a  perpetual  lease,  reseiTiag  a  rent  charge  without  reversion,  and  vested  the 
fee  in  the  company,  with  no  estate  in  the  lessors,  unless  they  should  re-enter 
pursuant  to  the  provisions  in  thait  regard  in  the  lease  itself  on  forfeiture  of 
such  lease  and  the  estate  thereby  granted.  Vmi  Rmuselaer  v.  Hayt,  19  N. 
Y.  68;  Van  Itenttelaer  v.  Dtnninon,  35  N.  Y.  393,  399.  A  portion  of  plain- 
tiff's  land  is  part  of  lot  No.  53  of  tlie  Putnam  lots.  On  August  10,  1838. 
John  Dusty  held  this  lot  under  a  durable  lease  of  the  character  of  the  lease 
above  referred  to.  H«  then  conveyed  a  portion  of  that  lot  to  the  Saratoga  & 
Schenectady  Hailroad,  then  and  still  used  as  land  for  the  said  road.  That 
deed  provided:  <Thia  conveyance,  being  made  with  the  express  condition  that 
the  said  railroad  company,  their  successors  or  assigns,  are  not  to  erect  or 
build  any  buildings  or  other  erections  on  the  said  portion  of  the  lot  hereby 
conveyed,  so  as  to  injure  or  depreciate  the  value  of  the  other  portion  of  the 
said  lot  not  included  in  this  conveyance.'  By  mesne  conveyances,  Dusty's 
title  to  the  portion  of  lot  Ko.  58  retained  by  him  cams  to  Thomas  J.  Marvin 
and  Samuel  Freeman,  by  deed  from  John  Clark,  about  October  1,  1847,  and 
before  the  Ist  of  March,  1849.  On  December  10,  1832,  Lewis  Benedict  and 
Thomas  i.  Marvin  conveyed  to  the  Saratoga  &  Schenectady  Kailroad  Company 
a  strip  of  land  60  feet  wide,  commencing  at  the  Putnam  line,  and  running 
nortt^rly  to  Division  street,  and  thence  in  a  curve  to  Broadway,  near  the  Ar- 
Ungton  House,  to  be  used  and  occupied  only  for  the  Saratoga  &  Schenectady 
Kailroad  Company.  The  grantors  reserve  the  right  to  lay  out  and  use  any 
public  street  or  streets  wliicb  they  may  deem  proper,  crossing  said  main  and 
biuncb  railroads,  or  either  of  them;  also  with  the  condition  that  if  any  part 
of  the  prwiisea  convened  should  cease  to  be  used  and  occupied  by  the  said 
compai^  for  the  purposes  for  which  they  were  thereby  conveyed,  then  such 
indenture  should  be  void,  and  the  said  premises  revert  and  become  the  sole 
property  of  the  grantors,  their  heirs  and  assigns.  By  resolution  of  the  board 
of  direeton  of  said  last-named  railroad  company  passed  August  16,  1886,  it 
was  resolved  to  change  the  then  landing  place  for  passengers  from  Divlsicn 
street,  on  tbe  branch  railroad,  to  the  main  railroad ;  and  to  accomplish  thll 
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object  a  certain  preliminary  agreement  was  entered  into  between  the  said 
railroad  company  and  Benedict  and  Marvin,  dated  October  13,  1836.  and  the 
final  arrangement  was  completed  by  deed  dated  October  17,  1836,  from  said 
Benedict  and  Marvin  to  the  railroad  company,  and  an  agreement  between 
said  parties  dated  tlie  day  last  named.  After  careful  examination  of  these 
deeds  and  agreements,  I  conclude  that  the  failure  to  use  the  strip  of  land  from 
Division  street  to  Broadway  for  said  railroad  purposes  would  have  caused 
the  whole  premises  conveyed  by  said  deed  of  December  10,  1832,  to  revert  to 
Benedict  and  Marvin;  and  while  the  deed  and  agreement  of  October  17, 1836, 
waived  the  right  of  such  forfeiture,  still  the  covenants  in  these  instruments 
were  impressed  upon  the  land  as  effectually  as  though  said  deed  of  December 
10, 1832,  had  not  been  made.  Also  that  the  only  covenant  that  applies  to  the 
lands  of  Benedict  and  Marvin  between  the  Putnam  line  and  Division  street 
is  the  following,  in  the  deed  of  October  17.  1836:  <The  portion  of  said  strip 
of  land  lying  south  of  the  north  side  of  Division  street  to  be  used  and  occu- 
pied only  by  the  said  railroad  company  for  the  purpose  of  laying  platforms, 
rails,  or  tracks,  and  no  buildings  or  erections  to  he  placed  upon  the  same. 
And  the  said  parties  of  the  first  part,  their  heirs  and  assigns,  to  have  the 
privilege  of  passing  and  repassing  upon  and  over  the  same  without  obstruct- 
ing the  passage  of  the  cars  upon  said  road.'  Also:  'They,  the  Saratoga  and 
Scbenactady  Railroad  Company,  agree  that  piazzas  on  the  east  side  of  the  new 
carriage-house  about  to  be  erected  by  the  Saratoga  and  Schenectady  Railroad 
Company  north  of  Division  street  may  extend  ten  feet  in  width  upon  the 
west  side  of  said  new  street;  in  consideration  of  which,  the  said  company 
are  prohibited  from  laying  or  having  any  tracis  or  rail  within  10  feet  of  the 
east  line  of  the  lands  of  the  said  parties  of  the  first  part  west  of  the  strip 
heretofore  conveyed  to  the  said  party  of  the  second  part  to  this  indenture.' 
The  reference  to  this  in  the  agreement  from  the  said  railroad  company  to 
Benedict  and  Marvin  of  the  same  date  of,  and  referred  to  in,  said  deed,  is  as 
follows:  After  referring  to  the  two  lots  and  strip  of  land  on  the  north  side 
of  Division  street,  as  having  been  conveyed  to  the  said  railroad  company,  it 
continues:  'And  also  of  a  strip  of  land  upon  which  this  main  railroad  of  tlie 
said  company  is  now  constructed,  being  sixty  feet  in  width,  to  be  used  only 
for  the  purpose  of  laying  rails  or  tracks  upon  the  same.'  'They  [the  said 
company]  also  covenant  and  agree  that  no  rail  or  track  shall  be  laid  or  had 
within  10  feet  of  the  east  line  of  the  lands  of  the  said  parties  of  the  second 
part  west  of  the  strip  conveyed  to  the  said  parties  of  the  first  part  by  the  an- 
nexed conveyance.  This  covenant  did  not  apply  to  the  Putnam  lots,  part  of 
the  plaintiff's  property,  which  were  not  purchased  by  Benedict  and  Marvin 
until  between  October  1,  1847,  and  March  1, 1849.  It  could  be  operative 
only  upon  lot  No.  1  of  the  Benedict  and  Marvin  land  described  in  the  29th 
finding  made  at  plaintiff's  request,  12  feet  of  which  was  bounded  on  the  east 
by  the  last-mentioned  strip  of  land  conveyed  by  Benedict  and  Marvin  to  the 
said  railroad  company.  Did  the  lease  from  Freeman  and  Marvin  to  the  said 
railroad  company,  dated  May  24,  1854,  convey  the  benefit  of  the  covenant 
contained  In  the  deed  from  Benedict  and  Marvin  to  the  said  railroad  compa- 
ny, dated  October  17.  1836,  and  the  benefit  of  the  covenant  in  the  deed  from 
John  Dusty  to  the  said  railroad  company,  dated  August  10, 1833  ?  It  did  not 
in  torms,  and  1  think  it  did  not  in  fact.  The  lessee  in  such  lease  was  the  party 
whose  land  then  held  and  used  by  it  was  bound  by  these  covenants  when 
made.  It  needed  no  such  covenants  for  the  benefit  of  the  lands  to  be 
granted  and  demised.  The  lease  gave  a  right  to  use  the  leased  land  for  a 
purpose  inconsistent  with  the  restriction  to  lay  no  track  within  10  rods 
of  west  bounds  of  railroad  land  used  for  tracks.  As  soon  as  such  land 
vested  in  it  under  the  proposed  lease,  any  easement  for  its  beneSt  over 
their  adjoining  railroad  lands,  and  any  covenant  restricting  the  use  of  such 
land  inconsistent  with  the  use  contemplated  by  the  lease,  was  extinguished. 
Ihe  lessee  acquired  nothing,  and  nothing  was  granted  to  it,  by  the  lease,  ev 
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cept  the  ordinary  rights  of  a  lessee  of  the  entire  lot  as  a  whole.  Stevens  T. 
Dennett,  51  N.  H.  829.  The  easements  were  merged  and  extinguished  by 
anity  of  estate  and  possession  of  both  pieces  of  land  in  the  same  party, — the 
said  railroad  company.  Whalley  t.  Tompxon,  1  Bos.  &  P.  871;  Parsons  ▼. 
Johnson,  68  N.  Y.  65,  66;  Pierce  v.  Selleok,  18  Conn.  321. 

"Wbetlier  Solomon  Friedlander  ever  had,  and  the  plaintiff,  bis  successor, 
has,  an  easement  of  the  character  claimed  by  her  over  tlie  defendant's  land, 
is  to  be  determined  from  the  assignment  itself,  and  the  situation  of  the  prop- 
erty at  ttie  lime  it  was  made,  irrespective  of  tlie  covenants  in  the  deeds  and 
agreement  hereinbefore  referred  to.  James  v.  Plant,  4  Adol.  &  £.  749.  The 
phraseology  of  the  assignment  from  the  railroad  company  to  Solomon  Fried- 
lander,  dated  March  25,  1870,  is  peculiar.  After  reciting  that  it  is  made 
subject  to  the  puyment  of  rent,  etc.,  and  inserting  conditions  about  buildings, 
it  grants,  assigns,  anil  sets  over  such  indenture  of  lease  of  the  property 
therein  described,  with  its  appurtenances,  and  then  says,  in  substance,  that 
the  same  are  held  'as  fully  and  absolutely,  and  in  the  same  manner,  as  the 
grantor  hereof  [the  railroad  company]  could  be  holden  of  the  same  under  the 
said  lease  herein  described  and  conveyed.'  While  the  said  railroad  company 
held  the  property,  there  were  no  easements  in  its  favor  over  its  land,  easterly, 
used  for  its  tracks;  and  the  assignment  gave  to  the  assignee  the  right  to  hold 
the  property  only  in  the  same  manner  that  the  said  railroad  company  could 
hold  it,  and  did  hold  it.  under  the  lease  assigned.  Treating  the  assignment 
as  a  grant  of  the  estate  of  the  railroad  company,  no  right  of  way  of  necessity 
passed  to  Friedlander. 

"The  leased  premises  had  a  frontage  of  193|feet  on  Washington  street, 
and  was  bounded  112  feet  on  the  said  railroad  land.  The  freight-bouse,  the 
only  building  upon  the  property  when  the  assignment  was  made,  fronted  on 
Washington  street,  and  was  accessible  therefrom.  There  was  a  space  between 
the  north  line  of  the  lot  and  the  freight-house.  There  was  access  to  the 
whole  length  of  the  freight-bouse  along  the  west  side  thereof.  It  must  have 
been  in  the  contemplation  of  the  parties  that  the  freight-house  would  no  longer 
be  used  for  business  connected  with  railroad.  Under  such  circumstances, 
Friedlander  could  arrange  his  buildings  as  he  pleased  upon  his  own  land. 
Whatever  he  did  gave  him  no  right  of  access  thereto  or  therefrom  over  de- 
fendant's land.  It  does  not  appear  that  the  railroad  company  was  informed 
that  Friedlander  was  building  under  claim  of  any  right  of  defendant's  ad- 
joining land,  or  that  it  in  any  way  encouraged  or  invited  his  acts.  The  rail- 
road company  is  not  estopped  from  claiming  that  plaintiff  has  no  right  upon 
the  lands.  Snow  v.  Williams,  16  Hun,  468;  Christiaruon  y.  Linford,  3  Bob. 
(N.  Y.)  216,  224,  19  Abb.  Fr.  221;  Coming  v.  Iron  Co.,  40  N.  Y.  191,  af- 
firming same  case  reported  below,  22  How.  Fr.  217;  Pike  v.  Butler,  4  N.  Y. 
360;  Rice  v.  Deuxy,  54  Barb.  466;  Adams  v.  Popham,  76  N.  Y.  410,  413; 
Miller  V.  Piatt,  5  Duer,  273.  The  plaintiff's  complaint  should  be  dismissed 
upon  the  merits,  with  costs.    Ordered  accordingly." 

From  the  judgment  for  defendant  entered  on  the  foregoing  decision,  plain- 
tiff appeals. 

Argued  before  Lbabned,  P.  J.,  and  Lamdon  and  Mayhah,  JJ. 

John  C.  Hulbert,  for  appellant.    JBdtoin  Toung,  for  respondent. 

Lbabneo,  p.  J.  The  learned  justice  who  tried  this  case  wrote  a  very  able, 
clear,  and  exhaustive  opinion.  We  think  it  unnecessary  to  add  anything  to 
what  he  said;  and  we  tberafors  affirm  the  judgment  on  his  opinion,  with  costs. 

Alloonoar. 
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MATTICE  V.  WiLOOX. 

{Supreme  Court,  Oeneral  Term,  FourOi  Department.    PWbroary,  I89t.) 

1.  LiBElr-CoMPLiINT— lUHOKNDO. 

Under  Code  Civil  Proo.  N.  T.  f  686,  whieh  provides  that  tbe  oomplalDt  In  an  ao- 
tion  for  Ubel  need  not  state  any  extrinsic  facts  for  tlie  purpose  of  showinK  the  ap- 
plication to  plaintifl  of  tbe  defsmatory  matter,  "  but  plaintiff  may  state  generally 
that  it  was  published  or  spolien  against  him, "  a  complaint  is  sufficient  which,  after 
settiDf  out  the  alleged  lilMlous  matter,  allegesjthat  such  libel  "referred  to  and  meant 
plaintiff. " 
S.  Saibe— What  CosrtrrnTBS— Attorkbt  at  Law. 

The  complaint  in  an  action  for  libel  alleged  tbe  publication  by  defendant  of  the 
foUowing:  "Make  M.  [the  plaintiff]  attorney  for  the  village,  so  that  every  person 
that  gets  spanked  on  the  ice  will  be  able  to  obtain  judgment  of  from  tl,000  to  tlO,- 
000  agafaist  the  village. "  Held,  that  this,  baring  reference  to  an  attcamey  at  iMir,  is 
libelous. 

S.  BaIIB— AntVEIV— JOSTmCATIOIT— Deitdbbbr. 

Defendant's  answer  alleged  as  justificalioo  for  this  pabllcatlon  that  tn  cnits  in 
which  plaintiff  represented  the  village  judgments  were  recovered  against  it  for 
f  1,000  and  94,000,  respectively,  as  damages  for  injnries  from  icy  sidewalks  and  de- 
fective streets.  Held  that,  as  this  is  not  stated  to  be  a  partial  defense.  It  most  be 
deemed,  under  Code  Civil  Proc.  g  508,  to  be  pleaded  as  a  complete  defense,  and  tt  ia 
therefore  demurrable  as  not  being  as  broad  as  the  charge  it  seeks  to  justify. 

Appeal  f  roa  cpecial  term.  Oteego  oonnty. 

Action  by  Burr  Mattice  against  Henry  Wilcox.  The  complaint  alleged: 
"Since  September,  1879,  he  has  been  an  attorney  and  counselor  at  law,  en- 
gaged in  the  business  of  his  profession  as  a  means  of  liTelittood  in  tbe  village 
of  Oneonta,  Otsego  county,  li.  Y.,  and  bat  been  for  about  two  yean  last 
past,  and  Is  now,  attorn(7  for  tbe  village  of  Oneonta,  N.  Y."  It  tben  ecia 
out  this  publication  made  by  the  defendant:  "Make  BniT  Mattioe  attorney 
for  tbe  village,  so  that  every  person  tbat  gete  spanked  on  the  ice  will  be  able 
to  obtain  a  judgment  of  from  $1,000  to  $10,000  against  the  village:"  and 
avers  "that  said  defendant  In  snid  libel  referred  to  meant  the  plaintiff  in  this 
action,  and  did  by  said  libel  charge  and  intend  to  charge  the  plaintiff  with 
want  of  knowledge,  care,  and  skill  in  his  professional  capacity  as  a  lawyer, 
and  with  being  negligent,  disbonest,  and  corrnpt  in  bis  said  professional  ca- 
pacity." As  his  second  defease,  defendant  alleged:  "That  finrr  Mattice  and 
bis  partner,  W.  J.  Palmer,  did  commence  an  action  against  said  village  to  re- 
cover damages  for  one  Cunningliam  for  injuries  caus«i  by  falling  on  icy  side- 
walks, and  a  judgment  for  over  $1,000  was  obtained  in  said  action  against 
said  village;  tbat  while  said  action  was  pending  said  Idattice  claimed  to  be 
retained  by  said  village  as  attorney;  that  about  the  same  time  another  action 
was  tried  against  said  village,  in  which  tbe  plaintiff  in  aaid  action  recovered 
a  verdict  of  94,000ancl  costs,  for  injuries  received  becanaeof  defective  streets, 
the  said  Mattice  acting  as  one  of  the  attorneys  for  said  village."  The  ooort 
sastained  a  demnrrer  to  tbe  second  defense  to  tbe  answer,  and  defendant  a;p- 
pealed. 

Argued  before  HARDnr,  P.  J.,  and  Martik  and  MEftwiir,  JJ. 

F.  R.  Gilbert,  for  appellant.     William  H.  Johnson,  for  respondent, 

Habdim,  p.  J.    Plaintiff,  in  a  plain  and  concise  manner,  has  stated  the 

facts  constituting  his  cause  of  action.  Section  535  provides  tbat  a  complaint 
in  an  action  for  libel  need  not  state  any  extrinsic  fact  for  tbe  purpose  of  show- 
ing the  application  to  the  plaintiff  of  the  defamatory  matter,  "but  tbe  plaintift 
may  state  generally  that  it  was  pnblislied  or  spoken  against  him."  We  think 
It  was  permissible  to  the  plaintiff  to  demur  to  the  second  count  «t  tbe  defend- 
ant's answer.  Section  494  of  the  Code  provides,  viz.:  "The  plaintiff  may 
demur  to  a  counter-claim  or  a  defense  consisting  of  new  matter  contained  in 
the  answer,  on  the  ground  that  it  is  insufflcient  in  law  upon  the  fact  thereof." 
We  think  the  allegations  contained  in  the  second  defense  constitute  new  mat. 
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td  Qnd«r  the  rule  prescribed  hj  the  Code.  See  Code  Civil  Froc.  §g  494,  500. 
In  Thompson  v.  Halbert,  109  N.  Y.  329,  16  N.  E.  Rep.  675.  it  was  held,  viz.: 
"Where  new  matter  is  set  forth  in  an  answer,  and  it  is  not  expressly  stated 
therein  to  be  a  partial  defense,  as  prescribed  by  the  Code  of  Civil  Procednre, 
(section  508,)  it  must  be  assumed  that  the  new  matter  alleged  is  pleaded  as  a 
complete  defense,  and,  if  demurred  to,  it  must  be  tested  as  such."  Besides, 
the  defendant  in  his  answer  says  "us  a  second  defense,"  that  be  "alleges 
and  will  prove  as  matters  of  justification  of  publishing  said  alleged  articles." 
Thereafter  he  inserts  what  be  maintains  is  a  justification  of  the  libel  set  out 
In  the  complaint.  The  rule  that  a  justification  in  an  answer  must  be  as  broad 
as  the  charge  which  it  seeks  to  justify  was  rea£Brmed  in  Hathom  v.  Spring 
Co.,  44  Hun,  608.  A\'e  tliink  the  jiistificHtion  is  defective  in  not  stating  the 
particulars  and  facts  tending  to  establish  the  truth  of  the  aUeged  liltelous 
words.  The  answer  is  notco~extensi  ve  with  the  charge  in  the  publication ;  it 
is  therefore  defiecUve.  Fidler  r.  Lelavan,  20  Wend.  57;  Sterling  t.  Slur- 
toood,  20  Johns.  204.  Tiie  answer  fails  to  show  ttkat  the  plaintiff  is  guilty  of 
the  offense  imputed  to  him  in  the  language  set  out  in  the  complaint.  We 
think  the  words  found  in  the  complaint  were  libelous  within  the  rule  laid 
down  in  Sand«r»on  t.  Caldwell,  46  N.  Y.  398,  and  we  think  the  language 
used  by  AmtBEwa,  J.,  in  tlist  case  is  applicable  to  the  case  before  us,  when 
he  said:  "Considering  the  language  of  the  libel  in  connection  with  the  extrin- 
sic facts  proved,  that  the  plaintiff  was,  at  the  tim.e,  a  lawyer  engaged  in  the 
practice  of  his  profession,  it  is  a  just  inference  that  the  winrds  nsed  related  to 
him  in  his  professional  character.  *  *  *  When  the  words  spolien  have 
aocb  a  relation  to  the  profession  or  occupation  of  the  plaintiff  that  tbey  di- 
rectly tend  to  injure  him  in  re^)ect  to  it,  or  to  impair  confidence  in  bis  char- 
acter or  ability,  when,  from  tt»  nature  oC  the  business,  great  confldenee  must 
necessarily  be  reposed,  they  ate  actlunabke,  although  not  applied  by  the  speaker 
to  the  profession  or  occupatiou  of  the  plaintiff."  Id.  405;  Bergmann  t. 
/o»«s,  94  N.  Y.  52.  In  CnUlulumk  v.  GftrdaH,  1  K.  Y.  Supp.  443,  it  was 
sadd  tlial  "a  charge,  made  maJiciously,  in  respect  to  the  prolesaional  capacity 
of  a  person,  which,  if  true,  wouki  render  bim  unworthy  of  employment,  is 
actionable  pet-  ae."  In  Hendenon  v.  Aa»oeiat.ion,  46  Kan,  505,  it  was  said, 
vis. :  "The  plaintiff  is  a  lawyer  and  notary  public,  and  the  words  are  charged 
to  haTe  been  published  coneeinlng  bim.  This  is  a  good  cause  of  action.  It 
is  not  necessary  to  set  forth  extxinatc  facts  showing  the  application  to  piaia- 
tiff.  Code,  §  535.  And  noB«  are  needed  to  show  the  words  to  be  capable  of 
a  libelous  meaning  in  tbeooselves.  None  other  seems  possible."  The  learned 
counsel  for  the  appellant  calls  our  attention  to  Kingsbury  v.  Bradetreet  Co., 
116  N.  Y.  211,  22  N.  £.  Kepw  365;  but  in  that  ease  "the  words  and  character 
of  the  circular,  standing  by  themselves,  were  incapable  of  a  defamatory  mean- 
ing." It  was  therefore  held  that,  "in  tlie  absence  of  averment  and  proof  of 
facts  showing  tliat  tbey  had  a  latent  meaning  of  that  character,  there  was  no 
question  of  fact  £or  the  jury."  We  see  nutliing  in  the  vase  which  aids  tbe 
contention  of  the  appellant.  We  are  quite  well  satisfied  with  the  views  ex- 
pressed in  the  opinion  of  the  learned  judge  at  special  term.  We  sustain  the 
oonelusion  reached  at  the  special  term.  Judgment  i^rmed,  with  costs,  with 
leave  to  appellant  tu  amend  his  answer  upon  payment  of  the  eosts  of  the  do- 
■ittErar  and  of  ttus  appeal.    All  concur. 


BTHTT  t).  CONaOLIDATED  FRUIT-JAB  CO. 

i^vrmie  Court,  Benerdl  Term,  Ftrgt  Depmtmeat.    Decemhar  n,  UOOi.) 

Statiite  or  Frauds — Balb  o»  GtoonB — PsBroiuiANoa. 

In  an  action  for  defendant's  faUnre  to  deliver  goods  to  plainttfl  as  he  had  nnder- 
takcn  ta  do,  thoogh  tke  letters-  Introduced  lea vt  somet  Aeubt  as  to  amn*  ysrttunlan 
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of  the  agreement  which  they  embody,  subsequent  acts  of  the  parties  dearly  show- 
ing that  it  was  contemplated  that  the  goods  should  be  manufaotnred  by  the  vendM 
are  soiBcient  to  take  the  case  out  of  the  statute  of  frauds. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  William  H.  Butty  against  the  Consolidated  Fruit-Jar  Companj. 
From  a  judgment  entered  oa  yerdict  and  from  order  denying  a  motion  for  a 
new  trial  defendant  appeals. 

Argued  before  Van  Brttnt,  P.  J.,  and  Barrett  and  Baetlett,  JJ. 

Levi  A.  Fuller,  for  appellant.    John  B.  Eitstia,  for  respondent. 

Bartlett,  J.  We  think  this  case  was  properly  disposed  of  at  the  circuit. 
The  action  was  brought  to  recover  damages  for  the  alleged  breach  of  a  con- 
tract, whereby  thedefendant  undertook  to  furnish  to  the  plaintifF  10,000  gross 
of  glove  clasps  at  29  cents  a  gross,  to  be  delivered  at  the  rate  of  500  gross  a 
week  from  the  1st  day  of  January,  1884.  The  proof  clearly  established  that  the 
parties  entered  into  such  an  agreement  by  correspondence;  and,  although  the 
letters  might  leave  some  of  the  particulars  in  doubt,  these  are  made  clear 
by  the  practical  construction  subsequently  given  to  the  contract  by  the  acts  of 
the  plaintiff  and  the  defendant.  These  acts  leave  no  doubt  that  the  parties 
contemplated  that  the  goods  should  be  manufactured  by  the  vendor,  and  take 
the  agreement  out  of  the  operation  of  the  statute  of  frauds.  Millar  v.  Fitz- 
gibbons,  9  Daly,  505;  Joy  v;  Schlosx,  12  Daly,  533.  They  also  show  that  the 
place  of  delivery  was  Intended  to  be  New  York.  The  defendant  insisted  at  the 
circuit,  and  argues  here,  that  the  correspondence  which  had  been  mentioned  did 
not  form  a  completed  contract,  for  the  reason  that  in  accepting  the  plaintiff's 
written  offer  he  added  the  words:  "Terms  cash,  as  stated  in  our  interview." 
The  learned  trial  judge  held,  however,  and  we  think  correctly,  that  tlie  sub- 
sequent letters  of  the  plaintiff  which  were  put  in  evidence  proved  an  accept- 
ance of  this  modification,  if  it  was  a  modification.  The  defendant  delivered 
to  the  plaintiff  only  677  gross  of  the  kind  of  glove  clasps  mentioned  in  the 
contract.  The  plaintiff  ordered  another  sort  of  clasps,  and  also  machines  for 
making  clasps,  from  the  defendant,  and  it  is  clear  from  the  conduct  of  the 
parties  that  the  contract  upon  which  this  suit  is  based  was  modified  so  far  as 
the  time  for  the  delivery  of  the  goods  was  concerned ;  but  the  proof  does  not 
sustain  the  defendant's  position  that  the  plaintiff  abandoned  the  agreement, 
and  relinquished  his  rights  thereunder,  by  the  orders  which  he  gave  for  the 
manufacture  of  other  articles  than  those  embraced  in  the  contract.  On  the 
contrary,  the  evidence  of  his  desire  that  the  Consolidated  Fruit-Jar  Company 
should  fulfill  the  agreement,  and  of  the  frequent  communication  of  that  wish 
to  the  secretary  of  the  company,  is  clear,  full,  and  convincing.  In  April,  1885, 
the  defendant  refused  to  furnish  any  more  clasps  to  the  plaintiff.  The  trial 
judge  instructed  the  jury  that  a  valid  contract  to  manufacture  and  sell  10,000 
gross  of  glove  clasps  existed,  and  had  been  broken  by  the  defendant,  and  that 
the  plaintiff  was  entitled  to  recover  just  what  he  lost  by  reason  of  the  breacli 
specified.  No  exception  was  taken  to  the  rule  as  to  the  measure  of  damages 
which  was  laid  down  in  the  charge;  and  hence  the  amount  of  the  verdict  is 
not  assailed  in  the  argument  of  the  learned  counsel  for  the  appellant,  who  re- 
lies upon  the  proposition  that  the  proof  failed  to  establish  the  existence  of  a 
contract  which  could  be  the  basis  of  any  verdict  at  all  against  his  client.  In 
this  view  we  are  unable  to  concur.  We  have  considered  all  the  points  made 
in  the  brief,  and  find  no  sufficient  ground  for  disturbing  the  judgment,  which 
must  therefore  be  affirmed,  with  costs.    All  concur. 


Cabtbr  v.  Anderson  et  al. 
(Common  Pleas  of  New  Tark  dty  and  Cormtu,  Qeneral  Term.    Febmaiy  S,  1891.) 

APFliX  ON  BUMUAKT  PbOCE>DINOS — RsSTITUTIOlT  OF  PbBMISES. 

On  reversal  of  a  final  order,  which  awarded  to  the  petitioner,  in  eommaty  pro- 
oeediugs  for  the  recovery  of  real  property,  the  possession  of  the  premises  involvec^ 
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It  appeared  tbat  such  premises  were  in  possession  of  a  tenant  under  a  lease  for  ■ 
tBrm  not  yet  expired.  Held,  that  restitution  to  the  defendants  oonld  not  be 
awarded,  under  Code  Civil  Proo.  N.  T.  1 1828,  authorizing  an  appellate  court  to  com- 
pel restitution  of  property,  or  a  right  lost  by  an  erroneous  judgment  or  order,  "but 
not  *o  as  to  affect  the  title  of  a  purchaser  in  good  faith  and  for  valae. " 

Motion  for  restitntion  of  possesBion  of  real  property,  on  reversal,  upon  ap- 
peal, of  a  final  order  in  sumniHry  procoeditiKS  to  recoTor  possession  thereof, 
which  order  awarded  possession  to  the  petitioner,  Ellen  Carter.  The  defend- 
ants, Mary  Anderson  and  William  Anderson,  move  for  restitution  upon  the 
reversal  of  tlie  order  on  their  appeal.  For  decision  on  such  appeal,  see  11 
N.  y.  Supp.  883.  Code  Civil  Proc.  N.  Y.  §  1323,  provides:  "When  a  final 
judgment  or  order  is  reversed  or  modified,  upon  appeal,  the  appellate  court 
•  *  *  may  make  or  compel  restitution  of  property  or  of  a  right  lost  by 
means  of  the  erroneous  judgment  or  order;  but  not  so  as  to  afFect  the  title  of 
a  purchaser  in  good  faith  and  for  value." 

Argued  before  Allen,  F.  J.,  and  Bisohoff  and  Pryor,  JJ. 

Boe  <t  Macklin,  for  the  motion.     William  P.  Burr,  opposed. 

Per  Curiah.  As  it  appears  by  the  moving  papers  that  Hugh  0.  McCtown 
is  in  possession  of  the  premises  under  a  lease  which  is  not  to  expire  until  May 
1, 1893,  restitution  cannot  be  awarded,  (Code  Civil  Proc.  §  1323;  Costar  y. 
Peters,  4  Abb.  Pr.,  N.  S.,  58;)  but  the  petitioners  must  be  remitted  to  tbair 
remedy  by  action;  {Market  Nat.  Bank  v.  Paefflc  Nat.  Bank,  102  N.  Y.  46l> 
7  N.  £.  Bep.  802.)    Motion  denied,  but  without  costs. 


Hasbrouce  v.  Stokes  et  al, 
(Common  Pleaa  (if  New  York  City  nni  County,  Special  Term.    February,  1891.) 

laAlTDLOKD  AND  TBNANT — ASSIONMEHT  OP  LbASB — ReCOYEBT  OP  FOSSBSSION. 

Where  a  voluntary  asAgnee  for  the  benefit  of  creditors  accepts  a  Inase  held  by 
the  assignor,  which  has  become  subject  to  forfeiture  by  such  assignor's  breach  of 
his  covenant  to  pay  rent,  the  lessor  may  maintain  summary  dlspossessory  proceed- 
ings against  the  assignee. 

Motion  for  interim  injunction  restraining  prosecution  of  proceedings  in  a 
district  court  to  dispossess. 

Plaintiff  is  general  assignee  for  the  benefit  of  the  creditors  of  the  lessee. 
The  assignee  elected  to  accept  the  lease,  and  is  in  possession  of  the  demised 
piemises.  For  the  rent  accrued  during  his  occupancy,  be  has  tendered  pay« 
ment  to  the  landlord,  but  it  was  rejected.  His  assignor,  the  lessee,  being  in 
default  for  rent  due  before  the  assignment,  the  landlord  commenced  a  sum- 
mary proceeding  against  the  lessee  and  the  assignee;  and  thereupon  the 
assignee  instituted  this  action  to  enjoin  that  proceeding. 

Havens  <£  Beebe,  for  plaintiff.  Butler,  Stillman  <£  Hubbard,  for  defend- 
ants. 

Prtob,  J.  Notwithstanding  the  elaborate  briefs  of  connsel,  and  the  ab- 
sence of  authority  on  the  point,  I  think  the  question  thus  presented  is  suscep* 
tible  of  easy  solution  by  the  application  of  familiar  principles.  Indisputably, 
the  assignor  lessee  might  be  dispossessed  for  non-payment  of  rent.  But  an 
assignee  for  the  benefit  of  creditors  is  merely  the  representative  of  the  as- 
signor (Tn  re  Lewis,  81  N.  Y.  421 ;)  and  "the  position  of  a  voluntary  assignee 
for  the  benefit  of  creditors  is  no  better  than  lliat  of  his  assignor,"  (Coates  v. 
Bank,  91  N.  Y.  20-26;  McMurray  v.  Hutcheson,  10  Daly,  64,  65.)  It  is  said, 
however,  that  the  assignee,  not  being  liable  for  the  rent,  cannot  be  dispos- 
sessed for  tlie  default  of  his  assignor.  But,  the  inference  is  a  non  sequitur. 
By  express  provision  of  the  Code  (section  2231)  an  under-tenant  may  be  sum- 
marily removed,  and  yet  an  under-tenant  is  nut  liable  for  rent  to  the  landlord. 
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By  virtue  of  the  statnte.  If  not  by  express  provision  in  tlie  lease,  it  was  a  con- 
dition of  the  ori({inal  demise  that  a  breach  of  the  covenant  for  rent  should  ex- 
pose the  term  to  forfeiture  at  tlie  option  of  the  landlord.  If  for  default  in 
payment  of  rent,  the  assignee  may  not  be  dispossessed,  then  he  is  in  a  better 
position  than  his  assignor;  and,  furtbermoi'e.  be  liolds  by  a  tenure  to  which 
the  lessor  has  never  assented.  The  assignee  was  under  no  obligation  to  accept 
the  lease,  but,  having  accepted  it,  lie  tal^es  it  cum  onere,  i.  e.,  with  liability 
to  forfeiture  for  arrears  of  rent.  True,  that  since  his  liability  for  rent  is  only 
because  of  privity  of  estate,  that  liability  is  only  for  payment  of  rent  accru- 
ing while  bis  estate  subsists;  but  it  does  not  ibllow  that  the  landlord  may  not 
recover  the  land  of  him  fur  condition  broken  by  bis  assignor,  in  whose  sboea 
he  stands.  The  distinction  drawn  by  counsel  as  to  the  point  in  discussion, 
between  an  ordinary  assignment  and  an  assignment  for  the  beneflt  of  credit- 
ors, is  untenable.  Woodruff,  J.,  in  Lewis  v.  Btirr,  8  Bosw.  147.  Upon  de- 
fault in  payment  of  rent,  the  statute  plainly  gives  the  landlord  a  right  to  re- 
claim his  land  from  the  lessee,  or  whoever  holds  under  him.  Indeed,  the  words 
of  the  statute  are,  "the  leasee  or  his  assigns,"  and  "assigns"  is  the  equivalent 
of  "assignees. "  Bouv.  Law  Diet,  adverb  "Assigns."  In  the  case  mainly  re- 
lied on  by  plaintiff  {Anderson  v.  Hamilton,  8  K.  Y.  tjupp.  858)  this  court,  at 
general  term,  while  denying  the  liability  of  the  assignee,  postulates  the  right 
of  a  lessor  to  dispossess  an  assignee  for  rent  due  before  the  assignment,  say- 
ing: "Of  course,  the  plaintiS  [lessor]  had  the  option  of  annulling  the  lease 
at  any  time  by  dispoasessory  proceedings."    Injunction  denied,  with  costs. 


MULINGTON  «.  Fox. 
(Oneido  County  Court    Febrnary  95, 1891.) 
1.  BarrunasmtKr  Pkockedctob— Pkopbrtt  Sdbjbgt  to  ElxxcuTioit— Fmmsbd*  or 
hi¥    Insciluici  FoLior. 

Creditors  of  a  widow  ma^  subjeot  to  their  claims  tbe  proceeds  of  a  policy  of  1d- 
aurance  on  the  life  of  her  husband,  in  her  hands;  and  she  Is  guilty  of  contempt  Id 
disposing  of  them  in  violation  of  an  Injunction  order  in  supplementary  proceed- 
ings. Disapproving  L&tiuird  v.  CUnhm,  2ti  Hun,  288,  and  Austin  V.  ifcLattrin,  1 
N.  Y.  Supp.  209,  and  foUowing  Crosby  v.  Stephan,  82  Hun,  478. 
%  S^XB— -Pbocbbvs  or  Mobtoaoks  Chattblb. 

Where  mortgaged  chattels,  in  the  possession  of  tbe  mortgagor,  have  been  sold 
by  her  for  her  own  use,  with  the  consent  of  tbe  mortgagee,  who  released  them  from 
the  lien  of  the  mortgage,  the  proceeds  are  not  exempt  from  the  claims  of  the  morb- 
gagof's  other  creditors ;  and  she  is  guilty  of  a  contempt  in  applying  such  proceeds 
to  ber  own  use,  in  violation  of  an  injunction  order  in  supplementary  proceedings. 

Motion  by  plaintiff.  Philander  Millington,  to  punish  defendant,  Emms 
Fox.  for  contempt  for  disposing  of  $650,  her  share  of  the  proceeds  of  a  policy 
of  insurance  upon  her  husband's  life,  and  for  disposing  of  a  horse  and  two 
buggies,  in  violation  of  an  injunction  order  in  sapplementary  proceedings. 
The  insurance  policy  was  a  policy  for  $5,000  upon  the  life  of  defendant's  hus- 
band, Samuel  H.  Fox,  payable  to  the  defendant  and  her  children  in  equal 
proportions.  She  testified  that  her  share  of  the  policy  was  $650.  The  policy 
was  assigned  to  defendant's  brother,  Charles  Buncher,  during  the  life-time  of 
the  insured.  The  insured  died  December  20, 1888,  and  thereafter,  and  before 
tlie  service  of  the  injunction  order,  the  proceeds  of  the  insurance  policy  were 
paid  to  Charles  Buncher.  The  injunction  order  was  sei-red  upon  defendant 
on  ttie  25th  day  of  May,  1889.  The  defendant  testified  in  supplementary  pro- 
ceedings as  follows:  "On  the  25th  day  of  May,  1889,  my  brother  held  $650  of 
my  money.  The  money  had  been  paid  by  the  company;  paid  at  that  time,  in 
May.  He  held  $650,  Charles  Buncher,  of  Detroit,  did,  subject  to  my  order 
June  17,  1869.  I  will  not  swear  I  had  received  it.  I  think  it  was  since  my 
examination  I  received  it  from  my  brother.  To-day  (July  2. 1889)  I  swear  I 
have  received  the  $650.  I  received  it  about  tliree  weeks  ago.  I  have  used  it 
for  expenses  of  settling.     I  have  spent  it  all,  and  have  none  undisposed  of  '*' 
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The  horse  and  baggies  disposed  of  were  covered  by  a  chattel  mortgage  given 
hj  Emma  B.  Fox  to  Charles  Bnncber  beaiing  date  of  October  5,  IStSS,  and 
flled  in  the  town-clerk's  office  of  the  town  of  Vienna,  payable  one  year  after 
date.  On  the  27th  day  of  May,  1889,  defendant  sold  the  horse  for  $160.  May 
80th  the  horse  was  released  from  the  Hen  of  the  chattel  mortgage  by  fiuncher, 
and  the  purchase  price  was  then  paid.  The  buggies  were  sold  subsequently, 
—one  for  960,  and  one  for  815.  Defendant  testified  with  the  knowMge  and 
consent  of  the  mortgagee.  None  of  these  moneys  were  paid  to  Buncher,  but 
were  used  by  defendant,  with  the  knowledge  and  consent  of  the  mortgagee, 
for  ber  own  use. 
S.  A.  Rowland,  for  plaintiff.    James  S.  Sherman,  for  defendant. 

DvNMORB,  Special  Jadge.  It  is  claimed  by  plaintiff  that  the  insurance 
policy  in  qn^stion  was  not  assignable  during  the  life  of  tiie  insured,  and  that 
no  title  passed  under  the  assi^'ument  to  Buncher.  Whether  that  be  so  or  not, 
under  all  the  evidf  nee,  we  think  it  is  clear  that  Buncher  held  these  moneys 
for  the  beneflt  of  the  judgment  debtor,  and,  as  she  has  testified,  subject  to  her 
order.  The  same  was  paid  to  her  and  used  liy  her  while  the  examination  was 
pending.  This  was  her  share  of  the  proceeds  of  the  policy  of  insurance  upon 
her  husband's  life.  It  is  ur<,'ed  on  the  part  of  the  defendant  that  the  money  is 
exempt  from  claims  of  creditors  by  reason  of  its  being  the  proceeds  of  a  policy 
of  insurance  upon  the  life  of  defendant's  husband.  Leonard  v.  Clinton,  26 
Hun,  288;  Atutln  v.  MeLaurin.  1  N.  Y.  Supp.  209,  sustain  that  view.  The 
reverse,  however,  is  held  in  Crosby  v.  Stephan,  32  Hun,  478.  We  prefer  to 
follow  the  latter  authority.  We  therefore  find  that  the  defendant  violated 
the  injunction  order  in  collecting  and  expending  the  8630  insurance  money. 

The  horse  and  bugKies  disposed  of  by  defendant  were  covered  by  a  chattel 
mortgage  dated  October  5,  1888,  given  by  defendant  to  Charles  Buncher.  It 
was  payable  one  year  from  date.  The  Injunction  order  was  served  on  de- 
fendant May  25,  1889.  On  May  27,  1889,  defendant  sold  the  horse  in  ques- 
tion for  8160,  and  subsequently,  while  these  proceedings  were  pending,  sold 
one  bngKy  for  8G0,  and  another  for  815.  None  of  these  moneys  were  applied 
upon  the  mortgage,  but  defendant  used  the  money  for  ber  own  use,  with  the 
knowledge  and  consent  of  the  mortgagee.  At  the  time  of  the  sale  of  these 
articles  the  mortgage  was  not  due,  and  the  legal  title  was  in  defendant.  The 
mortgagee  never  took  possession  of  these  articles  under  the  mortgage.  The 
mortgagee  released  the  horse  from  the  lien  of  the  mortgage  at  the  time  of  the 
sale  or  before  payment.  As  the  defendant  was  engaged  in  no  trade  or  occu- 
pation, the  property  was  not  exempt.  These  facts  make  the  sale  by  detend- 
ant  a  violation  of  the  injunction  order.  The  defendant,  therefore,  disposed 
of  8865  in  violation  of  the  injunction  order.  The  judgment  was  for  8171.90, 
and  was  recovered  March  3,  1889.  As  the  defendant  is  a  widow  with  minor 
children,  we  should  have  been  very  glad  to  have  reached  a  different  conclu- 
sion, but  the  question  is  one  of  law,  and  not  of  sympathy.  We  do  not  think, 
under  the  circumstances,  we  would  be  justified  in  imposing  a  fine  of  less  than 
8200.    The  jiKigment  creditor  may  prepare  an  order  accordingly. 


Blase  &  Johnson  v.  Eroh. 
(Suverior  Court  of  New  York  CUv,  Oeneral  Term.    Januarjr  6, 1891.> 

Copman-Ciiijuf— BviDEiroB. 

Defendant,  having  delivered  to  plaintiff  patterns  for  macbineiy  to  be  made  for 
him,  afterwards.  In  an  action  by  plaintiff  against  him,  set  up  a  counter-claim  for 
damages  for  a  violation  of  the  agreement  between  them  by  plaintiff  In  making  m»- 
ohineij  for  others  from  the  patterns.  The  evldenoe  merely  raised  a  suspicion  that 
there  was  snob  macblnery,  in  various  distant  places,  which  had  not  been  ordered 
by  defendant,  and  which  might  have  been  made  by  plaintiff;  and  it  appeared  that, 
if  tliere  was  any  claim  for  damages,  it  existed  before  the  making  of  the  notes  by 
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defendant  on  which  the  action  was  brought,  and  no  reason  was  shown  why  It 
should  not  have  been  settled  before  they  were  given.  Held,  that  the  counter-clalim 
was  not  substantiated,  and  »  verdict  was  properly  directed  for  plaintiff. 

Appeal  from  jury  term. 

Action  by  Blake  &  Johnson,  a  corporation,  against  Stephen  B.  Erom,  on 
two  promissory  notes  made  by  defendant,  payable  to  the  order  of  plaintiff. 
Defendant's  answer  did  not  deny  the  allegations  of  the  complaint  respecting 
the  notes,  but  set  up  a  counter-claim  for  damages  for  breach  of  an  agreenaent 
between  the  parties  for  the  manufacture  of  machinery  by  plaintiff  fur  defend- 
ant, to  be  used  for  machinery  ordered  by  him  only,  but  which  he  alleged 
plaintiff  had  used  in  making  machines  ordered  by  other  persons,  without  per- 
mission or  authority  from  defendant.  At  the  trial,  defendant  testified  that 
he  had  seen  one  such  machine  at  Georgetown,  Colo.,  bearing  his  patent  nam- 
tier  and  name,  which  had  not  been  ordered  by  liim,  and  also  testifled  to  cir- 
cumstances which  might  raise  a  suspicion  tliat  other  such  machines,  or  parts 
of  them,  not  ordered  by  him,  had  been  furnished  by  plaintiff  to  other  parties; 
but  there  was  no  proof  that  any  of  tliem  had  been  made  by  plaintiff  for  any 
person  other  than  defendant.  He  admitted  that  these  facts  were  known  to 
him  before  be  made  the  notes  on  which  the  action  was  brought,  and  that  be 
did  not  make  any  claim  thereon  until  afterwards.  The  judge  directed  a  ver- 
dict for  plaintiff,  anil  denied  a  motion  by  defendant  for  a  new  trial.  Defend- 
ant appeals  from  the  judgment  for  plaintiff  entered  on  the  verdict,  and  from 
the  order  denying  his  motion  for  a  new  trial.  On  the  hearing  of  the  motion 
for  a  new  trial,  the  following  opinion  was  delivered  byO'GoBMAN.  J.:  "This 
Is  a  motion  on  behalf  of  tlie  defendant  for  a  new  trial  on  the  ground  that  the 
trial  judge  erred  in  directing  a  verdict  for  the  plaintiff.  After  reading  the 
testimony  and  the  briefs  of  the  learned  counsel  for  the  plaintiff  and  for  the 
defendant,  I  am  still  of  the  opinion  that,  taking  all  the  evidence  of  the  case 
into  consideration,  the  decision  made  at  the  trial  term  was  not  error.  The 
claim  now  set  up  by  the  defendant  existed,  if  at  all,  some  time  before  the 
making  of  the  notes  in  suit,  on  the  part  of  the  plaintiff,  and  no  satisfactory 
reason  was  given  why  the  claim  now  urged  by  the  defendant  as  a  counter- 
claim in  this  action  should  nut  have  been  by  him  urged,  settled,  or  in  some 
way  disposed  of  before  his  givingthe  notes  in  suit.  The  evidence  in  supjiort 
of  defendant's  counter-claim  did  not  seem  to  me  sufficient  to  substantiate  af- 
firmatively the  facts  on  which  the  counter-claim  was  predicated,  and,  under 
the  peculiar  circumstances  of  the  case,  it  was  my  opinion  that  clear  prepon- 
derance of  evidence  sliould  have  been  required.  The  opinion  of  the  court  of 
appeals  in  Dwight  v.  Insurance  Co.,  103  N.  Y.  341,  8  N.  £.  Bep.  654,  seemed 
to  me  applicable  to  the  case.  It  was  there  held  that  a  mere  scintilla  of  evi- 
dence in  favor  of  one  side  or  the  other  is  not  sufficient  to  warrant  a  trial  judge 
in  submitting  the  question  of  fact  to  the  jury.  I  did  not  think  the  evidence 
in  the  case  at  bar  such  as  should  have  reasonably  satisfied  the  jury,  and  war- 
ranted them  in  finding  a  verdict  for  the  defendant.  I  am  informed  by  a 
statement  in  the  plaintiff's  brief  that  the  defendant  has  appealed  to  the  gen- 
eral term,  which  course  seems  tome  to  be  proper  in  the  case.  In  my  opinion, 
the  motion  for  a  new  trial  should  be  denied,  with  costs." 

Argued  before  Sedgwick,  C.  J.,  and  Fheedman  and  Inorahah,  JJ. 

Herbert  T.  Ketcham,  for  appellant.  Julius  J.  A.  Lyons,  (Iftc/toei  H.  Cat' 
dozo,  of  counsel,)  for  respondent. 

Prr  Curiam.  The  evidence  given  by  the  defendant  was  insafllclent  to 
substantiate  the  counter-claim  set  up  in  the  answer,  and,  as  the  claim  of  the 
plaintiff  was  admitted  to  the  extent  of  the  amount  for  which  the  verdict  was 
directed,  the  case  was  correctly  disposed  of.  The  judgment  and  order  should 
be  atlirmed,  with  costs. 
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Fboflb  «d  nl.  Baftbrt  e.  French  0t  al..  Police  Ck>mml88fonen. 
(Supreme  Court,  Oetteral  Term,  First  Depcuimtmt.    Februarr  18, 1801.) 

XVHIOIPAI.  CORPOKATIOIIS — DISMISS AI.  Or  FOUOBKAIT. 

Relator  was  discharged  from  tbe  police  for  drunkenness.  The  sergeant  in  charge 
testified  that  relator  could  not  answer  intelligently,  and  "  staggered  some, "  and  was 
unfit  for  duty.  Another  sergeant  testified  that  from  the  appearance  of  relator,  his 
thick  speech,  manner  of  walking,  and  the  smell  from  his  breath,  he  concluded  that 
he  was  drunk.  The  police  surgeon  testified  that  he  was  under  the  influence  of 
liquor  to  the  extent  of  requiring  some  few  hours'  sleep  to  work  it  off.  Relator 
claimed  that  he  had  only  drank  a  preparation  for  malaria.  The  physician  who  sup- 
plied the  preparation  testified  that,  properly  taken,  It  would  not  produce  a  dazed 
oondiUon,  out  too  much  would  make  relator  a  little  stupid.  Five  witnesses,  two  of 
whom  had  not  particularly  noticed  relator,  testified  that  they  did  not  consider  him 
drunk.    Held,  that  his  dismissal  must  be  sustained. 

Certiorari  by  Michael  Baftery  to  review  the  action  of  tbe  police  commis- 
Bioners  of  tbe  city  of  New  York  in  dismissing  the  relator  from  the  police 
force. 

Argued  before  Van  Bbunt,  P.  J.,  and  Daniels  and  O'Brien,  JJ. 

Albert  8,  Warner,  for  relator.  John  J.  Delaney  and  ComeHtu  F.  Collin*, 
for  respondents. 

Daniels,  J.  The  charge  against  the  relator  Is  the  one  so  commonly  made 
and  proved  in  these  cases, — that  be  was  so  much  under  the  Influence  of  liquor 
as  to  be  unfit  for  police  duty.  It  was  made  on  his  appearance  and  conduct  at 
the  station-house,  when  he  returned  from  his  patrol  duly.  His  conduct  when 
he  went  to  the  desk  in  the  office  was  such  as  to  arrest  the  attention  of  the 
sergeant  in  charge,  and  that  led  to  a  further  Investigation  of  his  condition. 
This  officer  testiBed  that  he  could  not  answer  the  questions  intelligently  which 
he  asked  him,  and  staggered  some  in  walking  up  and  down  the  floor;  and 
upon  his  cross-examination  he  answered  further  that  he  had  no  doubt  but  that 
the  relator  was  then  under  the  influence  of  liquor,  and  that  he  was  unfit  for 
duty.  The  {jolice  surgeon  also  testified  that  he  had  examined  tlie  relittor,  and 
"from  the  odor  of  liquor  on  his  breath  and  skin,  the  character  of  his  pulse, 
and  some  uncertainty  in  his  actions,"  he  judged  "that  he  was  under  the  in- 
fluence of  liquor  to  the  extent  of  requiring  some  few  hours'  sleep  to  work  it 
off;  be  was  in  that  stage  of  the  influence  of  liquor."  Serg.  Herlihy  testified 
that  he  also  examined  him.  and  concluded  him  to  be  under  the  influence  of 
liquor,  and  that  this  concliiston  was  founded  on  "his  personal  appearance,  his 
thick  speech,  his  manner  of  walking,  and  the  smell  I  got  from  his  breath;" 
and  be  added  that  he  considered  him  so  much  under  the  influence  of  liquor  as 
to  be  unfit  for  duty.  Roundsman  McGee  gave  substantially  the  same  evidence, 
and  so  did  Roundsman  Londrigan.  who  added  that  "he  was  drunk."  The  re- 
lator positively  denied  his  intoxication,  and  stated  that  he  had  drank  only  a 
preparation  received  from  a  physician,  for  malaria.  And  tbe  physician  testi- 
fied that  be  had  supplied  that  preparation,  but  that,  properly  taken,  it  would 
not  produce  a  dazed  condition,  but  too  much  of  it  would  make  him  a  little 
stupid.  Patrolmen  Kelz,  SSullivan,  and  Eeleher  observed  the  relator  near  the 
time  mentioned  in  the  charge,  but  did  not  consider  him  intoxicated,  or  under 
the  influence  of  liquor,  while  McDermot  and  Farley  did  not  notice  bim  par- 
ticularly, >r  devote  much  attention  to  him.  It  is  quite  clear  that  the  evi- 
dence produced  to  support  the  charge  consisted  of  much  more  than  suspicions 
and  opinions.  It  was  direct  proof  of  tbe  fact,  fortified  by  circumstances  which 
ordinarily  indicate  the  existence  of  intoxication.  That  of  the  surgeon,  and  of 
Herlihy  and  McGee  was  specially  direct,  as  well  as  cogent;  and  it  was  not 
overcome  by  tbe  relator's  denial,  and  the  evidence  given  by  the  other  witnesses 
in  bis  bebaU.  Tbe  effect  was  to  create  a  question  of  fact  for  tbe  decision  of 
tbe  oommlssionera.  against  which  there  certainly  was  no  preponderance  la 
v.l3N.Y.8.no.3— 22 
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favor  of  the  relator;  and  under  the  rule,  sanctioned  not  only  by  the  statute  hut 
also  by  the  authorities,  their  decision  is  required  to  be  sustained.  People  t. 
Frmoh,  110  N.  Y.  ^4. 18  N.  £.  Bep.  183,  119  N.  Y.  498.  23  K.  E.  Bep. 
1058.  The  determination  of  the  oommiasioDaES  should  b«  affirmed,  and  tha 
writ  dismissed.    All  ooncar. 


Bbidouam  v.  Scott. 
(Supreme  Ootirt,  0«neral  Term,  Fint  DepmrUneHL    FbIh-umj  U,  USL) 

DUOOYBBT— BlOHT  TO  AS  AOCOITSTISO. 

Plaintiff  was  employed  by  defendant  rm&mr  a  oontract  -wiilcta  provided  for  the 
payment  of  a  salary  and  a  percentage  of  the  net  proceeds  of  the  Iratrfness  after  de- 
ducting a  certain  sum  therefrom.  BeW  that,  as  an  action  upon  this  contract  for 
an  aocountine  was  not  maintainable,  an  order  directing  an  inspection  and  diacov- 
etr  of  defendant's  boolcs,  so  as  to  enable  plaintiff  to  frame  his  complaint,  would  be 
set  aside. 

Appeal  from  special  term.  New  York  county. 

Action  by  Adoiplius  Bridgman  against  Kutb  £.  Soott,  sued  as  Mary  Scott. 
Defendant  appeals  from  an  order  directing  an  inapectioa  and  discoveiy  of  her 
books,  so  as  to  enable  the  plaintiff  to  frame  Iiis  complaint. 

Argued  before  Yam  Bbcnt,  F.  J.,  and  Daniels  and  O'Bblen,  JJ. 

John  W.  W«ed,  for  appellant.    AJbram  Kling,  for  respondent. 

O'Bbien,  J.  It  appears  from  the  petition  that  the  plaintiff  was  in  the  im- 
ploy  of  the  defendant  under  a  contract  whicii  provided  for  the  payment  of  a 
salary  of  93.000,  and  in  addition  tliereto  a  furUier  awn,  equivalent  to  20  per 
cent,  of  ttie  net  proceeds  of  the  business  fur  ihe  year  1890,  after  first  deduct- 
ing therefrom  tlie  sum  of  S5.000.  It  also  appears  from  the  petition  that  by 
reason  of  such  contract  tills  action  is  brought  for  an  accounting.  It  being 
evident  tliat  an  action  upon  this  contract  for  an  accounting  cannot  be  main- 
tained, the  order  for  tbe  inspection  of  the  books  was  unauthorized,  and  should 
not  liave  t>een  made.  For  tltese  reasons  tbe  order  should  l>e  reversed,  with 
$10  ooBts  and  disbursements,  and  the  motion  denied.    All  concur. 


FosTKB  c.  Webster  Ptako  Oo. 
(Suprems  Court,  Qtnerai  Term,  SHirtt  Department.    Fsbraary  11,  ISO.) 

IkADB-HUUC— INTKINOXIIENT — iRnWOnOM  PslTDEIFni  LfiS. 

The  trade-maric  of  plaintiff,  a  piano  manufacturer,  wtw  "Weber,  New  York." 
Beld,  that  an  injunction  restraining  defendant  pendente  Ute  from  putting  on  its 
pianos  the  words  "Webster,  New  York, "  was  rightly  refused,  there  toeing  noth- 
ing to  show  any  intention  by  defendant  to  sell  its  pianos  as  the  ptaaos  mads  by 
plaintiff,  or  that  tha  use  of  the  word  "Webster ".had  deceived  any  onew 

Appeal  from  special  term.  New  York  county. 

Action  by  William  Foster,  as  substituted  trustee,  etc.,  0f  the  last  will  and 
testament  of  Albert  Weber,  deceased,  against  the  Webster  Piano  Company, 
to  restrain  an  infringement  of  the  plaintiff's  trade-mark.  The  plaintiff's 
trade-mark  was  "  Weber,  New  York. "  The  defendant  was  putting  on  its 
piano  the  words  "Webster,  New  York."  Plaintiff's  motion  tor  an  injunc- 
tion pendente  Ute  was  denied,  and  the  following  opinion  was  rendered  by  the 
eourt:  "Inqraham,  J.  The  plaintiff  shows  no  right  to  the  use  of  the  word 
*  Webster,'  and  it  is  clear  that  there  was  no  intention  to  sell  the  defendant's 
pfanos  as  the  pianos  manufactured  by  the  plaintiff.  It  is  not  shown  that  the 
use  of  the  words  •  Webster  Pianos '  has  deceived  any  one,  and  I  do  not  think 
it  is  likely  to  deceive  any  one.  Motion  for  an  injunction  denied."  From  the 
order  denying  his  motion  the  plaintiff  appeals. 

Argued  before  Yan  Bbuxt,  P.  J.,  and  Danisls  and  O'Bbzem,  JJ. 
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SutTierland  Tenney,  for  appellant.  NUHiolt  A  Baoon,  {A.  8.  Bacon,  of 
counMU)  tor  respondent. 

Per  Cttiuau.  We  think  the  order  appealed  from  eAouM  be  afllrmed  for 
the  reasons  stated  in  the  opinion  of  the  court  below.  Onto  sflbmad,  wttb 
$10  costs  and  disbiusement«. 


Feibex  «.  Leszer  et  at. 
{Suprtme  Court,  General  Term,  First  Department    February  11,  ISOL) 

1.  ttKTIXW  as  APPEAI/— PKBSCMPTIOjrS. 

Wbere  tke  eaae  on  appeal  team  aa  ocdw  aottlng  aaida  a  vsrdtot  and  dlmnMng  a 
new  trial  fails  to  state  tnat  all  the  evidenoe  has  been  included  in  it,  the  presumption 
arlew  tbat  there  was  other  proof  fully  warraatinc  tlie  action  of  tne  court 
t>  Buun— QuBonoNS  hot  JSmdx  Bklow. 

An  objection  that  on  the  entry  of  an  order  setting  aalde  a  vardlot  aa  ecaeasiTa  no 
condition  was  made  as  to  payment  of  oasts  eomes  tao  late  whan  taken  far  the  firat 
time  on  aiveaL 

Appeal  from  special  term,  New  York  county. 

Action  by  Joseph  Feiber  against  Joseph  H.  Lester,  Jr.,  and  Benjamin  W. 
Palmer  to  recover  damages  on  an  undertaking  given  npon  Issoe  of  an  attach- 
ment. The  verdict  was  for  $175.  and  the  tidal  Judge  made  a  qualified  order 
allowing  the  plaintiff  $50,  and  failing  his  acceptance  tlie  verdict  was  to  be 
•et  aside.  Plaintiff  refused  to  reduce  his  verdict,  and  now  appeals  from  the 
order. 

Argued  before  Yam  Bbunt,  P.  J.,  and  DANnxs  and  O'Brien,  JJ. 

Henry  M.  Qoldfogle,  for  appellant.     B.  C.  Chetvoood,  for  respondent. 

Dakiels,  J.  The  verdict  wras  for  $175  as  a  compensation  for  a  motion 
made  in  the  city  court  to  vacate  an  attachmnnt.  Itie  motion  was  not  at- 
tended with  much  labor  or  attention,  and  resulted  in  the  attachment  being 
set  aside  as  unauthorized,  and  thia  action  was  brought  agaiirst  the  persona 
wlio  executed  the  undertaking  for  the  services  of  the  counsel  maitlng  the  mo- 
tion. The  court  at  the  trial  considered  that  the  jurj  had  transcended  the 
proper  effect  of  the  evidence  in  their  adjustment  of  tlie  damages,  and  iFrom  the 
nature  of  the  services  rendered  there  is  reason  for  believing  that  this  view 
was  correct.  The  witnesses  gave  their  evidence  before  and  were  observed  by 
the  justice  presiding,  and  his  conclusion  that  the  verdict  was  unsatisfactory 
is  entitled  to  have  wei^t  in  the  disposition  of  the  appeal.  The  inclination  of 
the  justices  of  this  court  is  to  reTrain  from  interfering  with  verdicts,  when 
that  can  be  reasonably  avoided ;  and  tltat  will  ordinarily  produce  the  belief 
that  the  verdict  was  wrong  when  the  court  at  the  trial  has  felt  bound  to  set  it 
aside.  The  case  as  it  hiis  been  made  does  not  deprive  that  belief  of  its  foun- 
dation, tor  it  fails  to  state  that  all  the  evidence  has  t)eeB  included  in  it,  and 
in  tliat  condition  of  it  the  presumption  arises  tliat  tliere  was  other  proof  fully 
warranting  the  action  of  the  court,  even  if  there  was  uncertainty  on  the  evi- 
dence, so  iu  as  it  has  been  presented.  OrdJiiarlly,  the  payment  of  the  oasts 
of  the  trial  is  made  a  condition  in  the  order  setting  aside  a  verdict  for  excess- 
ive damages,  or  because  it  may  be  unsupported  by  the  evidenoe.  But  that 
pmctice  dues  not  appear  to  have  been  brought  to  the  attention  of  the  court  in 
tliis  instance,  and  that  should  have  been  done  if  it  had  been  intended  to  claim 
such  costs.  It  is  to  be  inferred  from  the  language  of  the  order  tliat  it  was  en- 
tirely omitted,  and  for  that  reaaoa  ths  objeetion  that  the  order  was  defective 
in  tUa  respeot  cainoot  be  first  made  on  the  hearing  of  ths  appeal.  The  plaoe 
Id  Invoke  its  implication  was  wben  tbe  order  waa  settled  or  entered.  That 
not  having  been  done»  the  appellant  has  lost  the  rigbt  now  lo  complain.  The 
flvder  should  be  eS&imed,  with  costs.    All  conouc 
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FnoFLB  «D  ret.  O'Beillt  v.  McClave  et  at..  Police  Commissionen. 
(Supreme  Court,  (ieneral  Term,  First  Department.    February  U,  189L) 

MimiCIPAL  COBPO&i.TIOMB— DlSCHAKOB  Or  POLIOBHAN. 

Degrees  of  intoxication  cannot  be  considered  by  tbe  general  term  in  reviewing 
the  dismissal  of  a  patrolman  from  tbe  police  force  upon  a  charge  of  being  intoxi- 
cated and  unfit  for  duty. 

Certiorari  on  tbe  relation  of  Patrick  O'Reilly  to  review  the  action  of  the 
police  commissioners  of  the  city  of  New  York  in  dismissing  relator  from  the 
police  force. 

Argued  before  Van  Bbunt,  F.  J.,  and  Brady  and  Daniexs,  JJ. 

Louis  J.  Grant,  for  relator.    John  J.  Delaney,  for  respondents. 

Van  Brunt,  P.  J.  The  relator,  a  patrolman,  waa  charged  with  intoxica- 
tion, the  specitication  being  that  he  was  intoxicated  and  unfit  for  duty  while 
at  the  central  office.  He  was  tried,  and  the  charge  adjudged  to  be  true,  and 
tbe  relator  was  dismissed  from  tbe  police  force.  It  is  claimed  upon  the  part 
of  the  relator  that  he  was  not  so  much  intoxicated  as  to  be  unfit  for  duty,  and 
he  bases  tliis  claim  upon  the  evidence  of  thu  police  surgeon,  who  testified  that 
at  tbe  time  when  he  examined  him — an  hour  and  a  half  after  his  intoxication 
was  discovered — he  was  nut  so  much  intoxicated  as  to  be  unfit  for  duty;  and 
that,  if  lie  was  intoxicated  at  all,  it  must  have  been  in  a  slight  degree.  The 
idea  of  the  police  surgeon,  from  bis  evidence,  seems  to  have  been  that  the  re- 
lator was  not  unQt  for  duty  because  be  could  walk.  The  evidence  upon  tbe 
part  of  tbe  ofUuers  who  saw  tbe  relator  before  the  police  surgeon  would  seem 
to  lead  to  tbe  inference  that  he  was  considerably  under  theiutiuence  of  liquor; 
and  it  may  have  been  the  opinion  of  tbe  commissioners,  aa  it  is  ours,  that  an 
officer  who  is  iutoxicjited  at  all  is  unfit  for  duty.  The  mere  fact  that  be  can 
walk  has  but  little  to  do  with  it.  Tbe  evidence  is  conclusive  that  this  man 
was  intoxicated  to  some  extent,  and,  being  so,  be  was  clearly  uuht  for  duty; 
and  if  the  commissioners  allowed  men  under  the  influence  of  liquor  to  go  upon 
duty,  or  men  intoxicated  in  the  sliglitest  degree,  we  think  they  would  be 
guilty  of  dereliction  of  duty,  as  no  inloxicated  man  is  to  be  intrusted  with  the 
supervision  and  the  lives  of  his  fellow-citizens.  Degrees  in  the  matter  of  in- 
toxication cannot  be  considered.  We  think  the  writ  should  be  dismissed, 
with  coats.    All  ooncur. 


P1C0PI.B  ex  rd.  Hastbt  o.  McClavb  et  al..  Police  Commisalonen. 
(8upr«me  Court,  Oeneral  Term,  First  DepartmoU,    February  11, 189L) 

MimiCIPAI.  CORPOKATIONS — DIBCHA.BOB  OF  FOLICEMAI). 

Relator  was  discharged  from  the  police  force  on  a  charge  of  being  absent  withoiat 
leave.  He  testified  that,  being  free  from  duty,  he  went  to  see  his  relatives,  and  was 
taken  ill ;  but  no  effort  was  made  by  him  to  get  the  oerUflcate  of  the  police  sur- 
geon, which  tbe  rules  of  the  board  called  for  under  such  oircumstanoea.  Meld,  that 
relator  was  properly  dismissed. 

Certiorari  by  John  L.  Harvey  to  review  the  action  of  the  police  oommis- 
aioners  of  the  city  of  New  York  in  dismissing  relator  from  the  police  foice. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Louis  J.  &rant,  for  relator.  John  J.  Delany  and  Cornelius  F.  CoUins,  for 
respondents. 

Van  Brunt,  P.  J.  The  relator,  a  patrolman  of  the  police  department,  was 
dismissed  after  trial  by  the  commissioners,  finding  him  guilty  of  a  charge  of 
neglect  of  duty  in  that  he  was  absent  without  leave  for  a  period  of  four  hours. 
The  evidence  of  the  relator  is  to  the  effect  that  on  bis  night  off,  being  free 
from  duty,  he  went  to  see  some  of  bis  relatives,  and  was  taken  111;  that  heat- 
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tempted  to  send  notice  to  the  station-tiouse  of  this  fact,  but  no  such  notice 
was  received,  and,  upon  learning  this  fact,  the  relator  claims  he  went  directly 
to  the  station,  and  notified  the  sergeant.  No  evidence  whatever  conflrmatorj 
of  this  remarkable  story  was  offered,  although,  if  true,  it  undoubtedly  was 
possible  fur  the  relator  to  have  furnished  such  evidence.  Among  the  rules  of 
the  board  of  police  is  one  that  any  patrolman  absent  from  duty  without  leave 
shall  forfeit  all  pay  for  the  time  of  such  absence,  and  be  fined,  reprimanded, 
or  dismissed  from  the  force  at  the  discretion  of  the  board  of  police,  except  in 
case  of  sickness,  when  properly  certified  by  the  police  surgeon.  The  relator 
made  no  effort  to  get  the  certificate  of  the  surgeon,  and  in  no  manner  at- 
tempted to  fortify  by  other  evidence  the  fact  that  be  had  been  ill  at  all.  If 
be  had  been  ill  it  is  clear  that  he  could  have  establisiied  It  by  other  evidence. 
We  think  the  charge  was  established  beyond  question,  and  that  the  relator 
was  properly  dismissed.  The  writ  should  be  dismissed,  with  costs.  All  con- 
ear. 


Peoplb  tat  rtl.  FAiraiNe  «.  MaoLean  <(  ol.,  Polloe  Commissioners. 
(Supmsvne  Cmert,  GeneraX  Term,  First  Deitartrntnt.    Februsir  11, 1891.) 

MumOIPAI.  COBPOSATIONS— DlSmSBAL  OF  POLICEMAN. 

Relator  was  dismissed  from  the  police  force  for  Intoxication.  The  police  surgeon 
and  two  other  witnesses  testified  that  he  was  under  the  influence  of  liquor.  The 
proof  in  relator's  favor  was  negative  in  character.  The  answer  of  relator  was  that 
be  had  taken  a  single  drink  of  whisky  before  going  to  bed.  Held,  that  the  order  of 
dismissal  would  not  be  reversed. 

Certiorari  on  the  relation  of  Edward  Fanning  to  review  the  action  of  the 
police  commissioners  of  the  city  of  New  York  in  dismissing  the  relator  from 
the  police  force. 

Argued  before  Van  Brunt,  F.  J.,  and  Bradt  and  Daniels,  JJ. 

Louis  J,  Grant,  for  relator.    John  J.  Delany,  for  respondents. 

Bbadt,  J.  The  charge  against  the  relator  was  intoxication.  The  testi- 
mony given  to  sustain  it  was  suOlcient  for  that  purpose,  and  although  the 
evidence  in  response  tended  to  show  ttiat  be  was  not  intoxicated  as  charged, 
it  was  not  so  preponderating  as  to  require  us  to  set  aside  the  determination 
of  the  commissioners.  Unless  the  evidence  preponderates  so  as  to  thus  de- 
mand our  judgment,  the  appeal  is  not  available.  People  v.  Frenah,  119  N. 
Y.  502,  28  N.  £.  Bep.  1061.  Three  witnesses,  including  a  police  surgeon, — 
the  latter  having  examined  him  espeuially  to  ascertain  his  condition, — pro- 
claimed that  he  was  under  the  infiuence  of  liquor;  and  the  proof  in  bis  favor 
related  generally  to  an  earlier  hour  than  that  proof,  and  was  negative  in  char- 
acter as  to  that  time,  although  some  witnesses,  including  the  relator,  spoke  of 
the  hour  and  time  stated  in  the  charge.  The  answer  of  the  relator  was  tliat 
he  had  taken  a  single  drink  of  whisky  before  going  to  bed,  and  that  his  con- 
dition, whatever  it  was,  resulted  from  that  act.  This  court  can  do  nothing 
for  him.  The  responsibilities  of  policemen  are  such  that  unless  ill  tliey  must 
be  in  condition  to  assume  them,  and  not  voluntarily  unfit  themselves  for 
duty.  Perhaps  it  may  be  well  to  say  that  the  better  way— say  the  best  way 
— for  a  policeman  to  retain  his  shield  and  to  advance  in  the  line  of  promotion 
is  to  be  what  is  known  as  a  temperance  man.  The  social  pleasures  to  be  de- 
rived from  tippling  are  dangerous  allies,  and  should  be  avoided  if  possible. 
It  may  be  regarded  as  a  great  sacrifice  to  give  up  such  a  practice,  but  the 
greater  sacrifice  of  position  preponderates  in  importance  in  every  possible  view 
that  can  be  taken  of  it.    Judgment  affirmed.    All  concur. 
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Peofes  ex  ril.  TTikoheu.  cMaoLban  et  ah.  Police  Commissfoneci. 
iauvrwme  Court,  tSkmurai  Term,  S^irnt  DeparUnent.    Februarr  11,  1891.) 

HmnOtPAI,  GOKPOIIATIOHB— DlBOautOB  ov  POUOXKAir. 

Katariar  waa  disofaMged  irom  tiie  p(dice  f  oiee  for  abseooe  from  his  post  and  dnwk- 
enneu.  There  was  testimony  that  when  relator  was  fonnd  off  his  post  his  breatii 
smelt  of  lignor,  his  Ksit  was  unsteady,  and  he  did  not  answer  coherently.  Relator's 
ezplanatioii  was  that  he  became  diis^,  and  that  his  condition  was  caused  by  medi- 
cine giTen  him  by  a  droggrist,  who  stated  of  what  the  oomponnd  eonsisted,  and  that 
It  wfHild  not  pveduos  iatozicatton  unless  a  man  bad  a  very  weak  staoaaoh.  The  p»- 
liee  burgreon  testified  .that  he  did  not  think  the  ingredients' mfflitiooed  would  pro- 
duce the  condition  in  which  he  found  relator.  Belator  did  not  explain  his  condition 
when  foTind  off  his  post,  or  after  that,  when  he  was  hi  the  police  station,  nor  did 
herenort  himself  sick.  HM,  that  the  action  of  the  oainmissi0neBs  •hooU  be  tS- 
.flnned. 

Certiorari  on  the  relation  of  John  H.  Winchell  to  review  the  action  of  the 
police  commissioners  of  the  city  of  New  York  in  dismissing  relator  from  the 
police  force. 

Argued  before  Van  Brunt,  T.  J.,  and  Brady  and  Daniels,  JJ. 

Louis  J.  Brant,  for  relator.     W.  Harttoell,  for  respondents. 

Daniels,  J.  Tlie  relator  was  found  guilty  of  the  charge  of  being  absent 
from  his  post,  and  so  much  under  the  influence  of  liquor  as  to  be  unfit  to 
properrly  perform  police  doty  daring  bis  tour  of  patrol  dnty,  on  the  evening 
of  the  9th  of  December.  1889,  and  by  a  vote  of  all  the  commissioners  he 
was  dismiBBsd  from  the  police  force.  The  f not  was  proved,  and  Hot  contra- 
dicted, tliat  he  was  found  l>y  Sergt.  Thomas  oil  his  poet,  and  be  also  testified 
that  he  then  appeared  to  be  intoxicated;  that  his  breatli  had  tbe  odor  of  liq- 
uor, bis  gait  was  unsteady,  and  he  did  not  answer  coherently.  He  was  then 
taken  by  theBergeant'and  Roundsman  Wester velt,  who  was  n>et  on  tbe -way, 
to  the  station-house,  where  he  was  also  observed  by  other  ofHcers,  includ- 
ing Surgeon  John  H.  Neabitt,  who  all  confirmed  ttie  atntement  of  Thomas 
and  Westervelt  thst  be  was  intoxicated.  Tbe  relator  testified  that  he  be- 
came dizzy,  and  went  into  a  drug-store  for  something  to  remedy  that  con- 
dition: tbat  he  received  from  tbe  druggist  a  liquid,  and  drank  it,  without 
producing  any  change,  when  he  returned  and  obtained  another  dose,  which 
was  the  cause  of  tlte  conilition  in  which  lie  had  been  found.  Tbe  druggist 
was  also  a  witness,  and  in  his  evidence  so  far  confirmed  that  of  tbe  r^tor 
as  to  prove  that  be  was  in  the  store,  and  received  and  drank  the  prepara- 
tions Iianded  to  him.  He  also  stated  of  what  the  compound  consisted,  and 
added  tbat  a  child  could  take  it,  and  It  had  no  more  than  80  per  cent,  of 
alcohol,  wfaieh  weald  not  prodace  intoxication  unless  a  man  had  a  very 
weak  stoDMeb.  The  police  suif^eon  then  added  to  his  previous  testimony  tbat 
be  did  not  think  .the  ingredients  mentioned  by  the  drugijist  would  pTwluoe 
the  condition  in  wbicb  he  found  the  relator.  It  was  also  proved  that  the  re- 
lator neither  made  nor. attempted  to  make  Any  such  explanation  of  bis  condi- 
tion wben  be  was  found  oif  his  post,  or  after  that,  when  he  was  in  tbe  sta- 
tion-bouse ;  aud  thait  omiaeion,  as  well  as  the  evidence  of  the  surgeon  and 
driiggifrt;,  tended  to  diacvedit  the  evidence  which  tbe  relator  himself  gave.  8o 
did  his  anrnsian  to  report  himself  sick,  or  unfit  for  dnty,  or  to  consult  tlie 
surgeon  of  bis  post,  as  he  was  directed  to  do  whenever  tbat  might  become 
necsMary.  The  evidence,  taken  together,  was  decidedly  against  him.  He 
bad  pnabaidy  loeen  begniled  into  I>i8  condition  by  tbe  unfortunate  appetite 
which  has  proved  afatat'snare  to  so  many .othar  well-intentioned  peiaons  who 
have  found  employment  and  position  in  the  police  force  of  this  as  well  as 
other  cities.  The  power  of  this  court  over  the  case  now  presented  is  no 
greater  than  it  has  over  the  verdict  of  a  jury  rendered  on  the  trial  of  an  ac- 
tion.   SuI>sections  4,  5,  §  2140,  Code  Civil  Froc.    Upon  this  evidence  the 


Digitized  by 


Google 


Sup.Ct.]  riEBCB  V.  UAYSB.  843 

verdiot  ot  a  Joiy  would  be  conclu8iT«.  The  court  could  not  Mt  it  aside;  and 
it  esa  tberafore  afford  this  relator  no  assistanne.  Tlie  case  ia  not  materially 
Tariaat  from  others  brought  before  the  courts,  and  which  it  has  been  uoi- 
tormly  neeeaeary  to  afflran.  People  t.  Frettch,  7  N.  Y.  St.  Bep.  263.  The  ao- 
Uoo  of  the  eomaaiasiaaers  should  be  affirmedt  and  the  writ  dismissed,  witb 
aoata.    AU  eonour. 

PiEBOx  V.  Matsk  et  dl. 
(Huprene  Court,  General  Terra,  Firtt  Department.    Febmaiy  It,  1891.) 

WtumuiiMtn  CoKTBTAMCBS— SiTmio  Asips — Jsmwyiioti. 

In  aa  bcUoq  by  the  receiver  ot  an  is  solvent  corporation  to  set  aside  judgments 
against  It  upon  the  ground  that  they  were  fraudulently  obtained  on  fictltiona 
eudms,  a  preliminary  In jnnotion  restrainiag  defendants  from  interfering  with  the 
proceeds  of  tbe  eaeoution  sales  will  act  be  disturbed  where  a  month  after  tlw  last 
advance  allefed  to  have  been  made  by  the  judgment  creditor,  and  four  months 
after  the  first  advance,  no  entry  appeared  on  the  books  of  the  corporation  disoloa- 
ing  any  such  loans. 

Appeal  from  special  term,  Kew  York  oounty. 

Actloa  by  Henry  B.  Pierce,  as  receiver  of  the  corporation  Mark  MayeTf 
against  Drassa  Mayer,  Charles  Kaufman,  Daniel  £.  Sickles,  as  sheriff  of  New 
1  ork  couoty,  and  Clark  D.  Kbinehart,  as  sherLS  of  Kings  county.  Defend- 
ants Mayer  aiid  Kaufman  appeal  from  an  order  continuing  an  injunction, 
pendente  lite,  reatraining  any  diatarbance  or  Interference  with  the  proceeds  of 
execution  sales  in  the  hands  of  the  defendant  sheriffs.  For  former  report, 
aee  11  N.  Y.  Supp.  820. 

Argued  before  Yak  Bbunt,  F.  J.,  and  Ha^oxub  and  O'Brien,  JJ. 

Mark  M.  Bchletingtr,  for  appellant  ;Mayer.  SlumenstUi  <£  Hiraeh,  tor  ap- 
pellant Kaufman.     Charles  Henry  Phelps,  for  respondent. 

O'Bbiem,  J.  In  an  action  brouglit  by  the  attorney  general  to  dissolve  the 
corporation  Mark  Mayer  for  insolvency  and  illegal  acts  the  plaintiff  was  ap- 
pointed receiver,  and  he  brouglit  this  action  to  set  iislde  a  number  of  judg- 
ments simultaneously  obtained  by  the  appellnnls,  upon  two  grounds:  First, 
that  the  corporation  and  the  other  defendants  had  entered  into  a  conspiracy 
for  the  purpose  of  obtaining  a  preference  in  violation  of  the  statute  in  such 
<sase  made  and  provided;  and,  secondly,  that  said  judgments  were  fraudulent 
in  fact,  having  been  obtained  upon  claims  having  no  legal  existence,  or  be- 
ing largely  in  excess  of  the  amounts  actually  due.  Upon  the  first  ground  the 
'question  was  ciirefully  examined  in  the  case  of  Dickson  v.  Mark  Mayer,  12 
N.  Y.  Supp.  359,  in  whlefa  case  no  proof  was  offered  to  8al>etantiate  any  claim 
that  the  indebtedness  upon  which  the  judgments  are  entered  was  flctitious, 
and  therefore  the  conclusion  retiched  in  that  case  is  not  binding  in  the  decis- 
ion of  the  case  at  bar.  Without,  however,  discussing  that  question  again,  it 
is  sufficient  for  the  purposes  of  this  appeal  briefly  to  consider  the  second 
ground  upon  which  this  action  is  predicated  and  the  injuocLion  order  based, 
yiz.,  fraud  in  fact  upon  the  part  of  the  defendants  in  obtaining  the  judgments 
upon  claims  wholly  or  in  part  fictitious.  It  appears  from  the  papers  that  all 
the  moneys  which  It  is  claimed  Dessa  Mayer  loaned  to  the  corporation — 
amounting  to  about  $4,000 — were  loaned  in  the  months  of  March,  April,  May, 
and  June,  1890.  It  is  sworn  to  in  the  affidavit  of  Whipple,  made  on  the  25th 
of  August,  1890,  that  In  July,  1890,  lie  saw  the  books  of  the  corporation  in 
Brooklyn,  and  that  there  was  not  at  that  time  any  credit  to  the  account  of 
Mrs.  Mayer,  or  any  entry  in  her  favor,  on  any  of  said  books,  but  that  there 
was  a  memorandum  or  slip  showing  (^00  to  her  credit.  The  affidavit  also 
showed  that  the  books  cousiated  of  ledgers,  bills  payable  book,  and  a  cash- 
book;  the  latter  showing  Qrst  entry  of  all  transactions.  It  may  be  claimed 
that  by  Whipple's  affidavit,  sworn  to  September  9,  1890,  he  lias  qualified  ttae 
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foregoing  statement;  bnt  it  will  be  seen  npon  an  examinaton  of  bia  affidavit 
that  he  has  not  in  any  manner  retracted  or  qualifled  that  which  he  asserted 
in  his  affidavit  of  August.  In  his  affidavit  sworn  to  in  September  he  states 
as  follows:  That  in  said  affidavit  (referring  to  the  affidavit  sworn  to  in  Au- 
gnst)  he  stated  ttiat  when  he  last  shw  said  boolcs  of  said  company  the  only 
item  to  the  credit  of  Mrs.  Mayer  therein  was  a  slip  or  memorandum  showing 
$400  to  her  credit,  and  that  by  said  allegation  it  was  not  his  intention  to  con- 
vey  the  idea  that  said  corporation  w>is  only  Indebted  to  Mrs.  Mayer  for  8400, 
but  that  said  books,  posted  only  to  March  8, 1890,  simply  showed  an  indebted- 
ness to  that  amount.  In  a  prior  portion  of  the  affidavit  he  states  that  he  only 
posted  said  books  up  to  March  8, 1890,  and  that  the  last  time  he  saw  said  books, 
in  July,  1890,  they  were  only  posted  up  to  March  8, 1890,  and  were  in  Brook- 
lyn. This  second  affidavit  may  be  entirely  true,  and  yet  be  not  at  all  incon- 
sistent with  the  affidavit  made  in  August,  because  in  that  affidavit  he  says 
that  the  cash-book  did  not  contain  any  entry  showing  any  indebtedness  to 
Mrs.  Mayer,  and  in  his  affidavit  of  September  he  says  that  the  posted  books 
did  not  show  any  such  indebtedness.  It  is  dear  that  if  these  moneys  had 
been  loaned  by  Mrs.  Mayer  at  the  date  stated  they  would  have  been  entered 
in  tbe  cash-book;  and  the  evidence  derived  from  the  affidavits  of  the  affiant 
Whipple  is  that  in  July,  1890,  a  month  after  the  last  advance,  and  four 
months  after  the  first,  no  entry  was  made  in  the  books  of  any  such  loan. 
This  necessarily  casts  grave  suspicion  upon  the  good  faith  of  tbe  claim  now 
made  by  Mrs.  Mayer  for  these  large  advances.  It  may  be  said  that  this  evi- 
dence in  respect  to  the  claim  of  Mrs.  Mayer  does  not  aflect  tbe  good  faith  of 
the  cluim  of  Kaufman,  bnt  it  appears  from  tbe  manner  in  which  the  judg- 
ments were  entered  in  this  case,  and  tlie  use  to  which  the  judgments  of  both 
parties  were  put,  viz.,  to  coerce  tbe  other  creditors  into  a  settlement,  that 
these  two  parties  were  acting  in  concert.  For  these  reasons  the  order  ap- 
pealed from  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


SooTT  V.  Third  Ave.  R.  Oo. 
(Supreme  Court,  General  Term,  First  Department    February  11, 1891.) 

1.  CSOHPAKATIVE  NeOLIQBNCE. 

In  an  action  to  recover  for  the  death  of  plaintiff's  Intestate,  who  was  run  over  by 
one  of  defendant's  street-cars,  an  instruction  that  plaintiff  may  recover  notwith- 
standing  decedent's  own  negligence  exposed  him  to  tbe  risk  of  injury,  if  the  de- 
fendant, after  becoming  aware  of  Ms  danger,  failed  to  use  ordinary  care  to  avoid 
injuring  him,  and  that  there  may  be  mutual  negligence  and  yet  one  party  have  a 
right  of  action  against  the  other,  la  erroneous,  and  is  not  cured  by  the  charge  that 
if  the  negligence  of  deceased  in  any  manner  contributed  to  the  ooUlalon  wliioh  re- 
sulted in  the  Injury,  the  verdict  must  be  for  the  defendant. 

S.  Tbial — Inbtkuctionb. 

It  is  error  to  refuse  to  charge  that  the  jury  are  not  to  draw  any  deductions  against 
either  party  from  objections  made  and  evidence  excluded,  as  tbe  refusal  uBrms 
the  converse  of  the  proposition. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Catharine  Scott,  as  administrator  of  Frank  Scott,  against  the 
Third  Avenue  Railroad  Company.  There  was  a  verdict  for  plaintiff  for 
$2,875,  and  from  the  judgment  entered  thereon  defendant  appeals. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bbady  and  DANiEiiS.  JJ. 

Hoadly,  Lauterbach  d-  Johnson,  (  W.  N.  Cohen,  of  counsel.)  for  appellant. 
George  W.  Wilson,  for  respondent. 

Bradt.  J.  This  action  was  brought  by  tbe  plaintiff  to  recover  damages 
for  tbe  loss  of  her  husband,  who,  it  was  alleged,  was  killed  by  the  negligence 
of  tbe  defendant.  During  tbe  trial  several  exceptions  were  taken  by  the 
plaintiff,  and  several  also  by  the  defendant,  and  several  also  to  the  charge, 
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and  to  refusals  to  charge  as  requested  by  the  defendant,  and  to  requests  to 
charge  by  the  plaintifC,  which  were  granted.  In  the  view  taken  of  some  ex- 
ceptions it  will  not  be  necessary  to  consider  the  others.  It  was  charged  as 
follows:  "There  may  be  mutual  negligence,  and  jet  one  party  have  a  right  of 
action  against  the  others,  and  also  the  plaintiff  may  recover  notwithstand- 
ing his  own  negligence  exposed  him  to  the  risk  of  the  injury,  if  the  defend- 
ant, after  becoming  aware  of  the  plaintiffs  danger,  failed  to  use  ordinary  care 
to  avoid  injuring  him. "  For  the  accuracy  of  the  first  request  excepted  to  the 
learned  counsel  for  the  plaintiff  relies  chiefly  upon  the  cases  of  Thomas  t. 
Kenyon,  1  Daly,  142;  Thurber  v.  Railroad  Co.,  60  N.  Y.  326;  Murphy  v. 
Orr,  96  N.  T.  14;  Seybolt  v.  Railroad  Co.,  95  N.  Y.  568,  and  Moebus  v. 
Herrmann,  108  N.  Y.  349,  15  N.  E.  Rep.  415.  In  Thurber  v.  Railroad  Co., 
the  plaintiff  was  a  boy  about  nine  years  old.  He  was  knocked  down  by  one 
of  the  horses  attached  to  the  defendant's  railway  cars,  and  run  over  while  in 
the  act  of  crossing  the  Boston  road  in  the  town  of  Morrisania,  a  part  of  which 
is  occupied  by  their  railway.  The  accident  occurred  in  midday,  and  the  plain- 
tiff was  in  plain  view  of  passengers  and  the  person  who  was  acting  as  driver. 
All  the  witnesses  agreed  that  the  car  might  liave  been  stopped  while  running 
over  the  space  of  a  few  feet,  and  a  very  slight  check  on  the  speed  at  which  it 
was  running  would  have  prevented  the  collision  and  consequent  injury.  The 
omission  of  the  driver  to  check  the  progress  of  the  car  was  said  to  be  culpable 
negligence,  for  which  the  defendant  must  respond,  "unless,"  said  the  court, 
"it  appear  from  the  whole  case  that  the  injury  is  not  attributable  to  that 
cause."  The  question  of  contributory  negligence  was  considered,  neverthe- 
less, and  regarded  as  a  controlling  element.  This  is  not,  therefore,  an  author- 
ity for  the  proposition  that  tlie  plaintiff  may  recover  if  the  defendant,  after 
becoming  aware  of  tlie  plaintiff's  danger,  failed  to  use  ordinary  care  to  avert 
it.  It  was  a  case  of  culpable  negligence, — gross  negligence, — displaying  a 
reckless  disregard  of  the  obligations  of  duty,  an  indifference,  cruel  and  wanton, 
of  the  safety  of  the  life  and  limb  upon  a  public  highway.  It  is  correctly  as- 
serted, even  in  this  state,  where  the  doctrine  of  negligence  is  limited,  as  con- 
trasted with  other  states,  that  defendants  may  be  held  responsible  for  injuries 
received  on  the  highway  resulting  from  their  gross  negligence  amounting  to 
willful  indifference  or  disregard  of  the  protective  duties  which  they  may  owe 
to  the  public;  but  that  rule  is  not  applicable  to  this  cause,  assuming  it  to  ex- 
ist in  this  state,  inasmuch  as  the  defendant's  conduct  does  not  present  the  ele- 
ments which  must  be  present.  When  those  are  the  features  of  the  defend- 
ant's conduct,  the  plaintiff's  contributory  negligence  cannot  l)e  invoked  by 
tbem  for  protection.  As  justly  said  in  Beach  on  Contributory  Negligence, 
(section  22,  p.  69,)  when  the  wrong-doing  of  the  defendant  is  merely  negli- 
gence, the  contributory  negligence  of  the  plaintiff  may  operate  as  a  defense, 
but  when  the  defendant's  conduct  is  wanton  and  willful  it  is  no  longer  negli- 

fence,  and  the  question  of  the  plaintiff's  conduct  as  a  defense  cannot  arise, 
tut  to  pursue  these  cases.  In  Murphy  v.  Oir,  the  plaintiff  was  an  Infant 
between  three  and  four  years  of  age,  and  the  appellant  attributed  no  want  of 
care  to  the  plaintiff.  The  question  was  as  to  the  sufficiency  of  the  proof  of 
the  negligence  of  the  driver  of  the  horses  attached  to  a  truck,  which  was  con- 
sidered abundant.  In  SeyboltY.  Railroad  Co.,  there  was  no  question  involv- 
ing in  any  way  the  contributory  negligence  of  the  decedent,  who  at  the  time 
he  was  killed  on  the  defendant's  road  was  there  as  a  postal  clerk.  In  Moebua 
V.  Herrmann,  108  N.  Y.,  349,  15  N.  £.  Hep.  415,  the  person  injured  was  a 
lad  of  seven  years,  and  the  jnry  found  that  the  child  was  not  careless,  but  the 
defendant's  driver  was  negligent;  and  this  finding  wa."  made  after  the  prop- 
ositions on  which  the  case  was  made  to  turn  were  formulated  with  due  re- 
gard of  the  defendant.  The  doctrine  of  contributory  negligence  was  carefully 
observed  and  presented.  The  liability  of  the  defendant,  as  asserted  in  the 
charge  under  consideration,  was  not  declared  in  that  case,  or  the  principle  ad- 
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vooated,  althoagh  it  waa  said  that  the  driT«r  either  saw  tfae  ohiU  tad  reck- 
lesBly  drove  over  him.  or  failed  to  B«e  blm  because  of  intitlMitioa;  that  is, 
ha  WM  looking  anothar  vay,  and  eoaversing  wUtb  a  fellowHsenrant. — a  fact 
■pproaohing  and  auggeating  the  doctriae  of  groaa  or  wilUitl  neeligence.  Tb» 
ease  of  Thomat  v.  Kengon  «aa  brought  to  reeover  daiuagn  oaued  by  tbe 
Degllgence  of  the  defendant  in  pennittiog  watw  to  run  froai  bis  premises 
upon  those  of  the  plaintifF.  In  that  oaae  it  is  said  that  there  may  he  mutual 
negUgence,  and  yet  one  party  have  a  right  of  action  agiunsL  tlie  other.  This 
is  tbe  formula  adoptad  by  the  plaintiff's  oouoael  herein,  taken  from  that  case, 
and  employed  as  we  have  seen.  The  Ulustratioo  of  this  proposition  shows 
how  inappropiiately  it  was  invoked  herein.  It  is:  "If  a  man  negligeBtly  lie 
down  and  tall  asleep  in  the  middle  of  tbe  public  road,  and  another,  failing  to 
exercise  ordinary  caFO,  should  drive  over  him,  the  party  injured  would  have 
a  right  of  aotian  against  tba  other;"  and  the  CMes  cited  to  sustain  it  are: 
KerwhaktTY.  Railroad  Co.,  S  Ohio  St.  172;  Trowv.  BaUroad  Co..  24  Yt. 
494;  Daoitt  v.  Mann,  10  Mees.  &  W.  545;  and  BuUtrfield  v.  Forrester,  11 
East,  60.  In  Trow  v.  Railroad  Co.t  KartBhaker  v.  RaUmad  Co.,  and  I>a- 
eiof  V.  Mann,  tin  doctrine  declared  is  that  the  plaintiff  may  recover  if  behave 
used  ordinary  care  to  avoid  the  Injury  sustained,  but  this  is  only  another 
method  of  stating  the  praposition  that  ha  may  recover  if  tie  be  free  from  con- 
tributory aegligenoe.  If  b«  could  avoid  the  injury  by  tbe  exercise  of  ordl* 
nary  care  he  should  do  so,  and  the  omission  of  that  duty  would  undoubtedly 
show  negligence.  How  far  these  authorities  sustain  the  bald  proposition  laid 
down  in  tbe  case  of  Thomat  v.  Kenyo/n  may  be  easily  understood.  This 
ease  illustrates  ttie  danger  of  emplc^ing  detached  sentences  taken  frojaa  opin- 
ions,  and  orging  them  upon  tfae  attention  of  the  trial  eourt,  evidsntly  with- 
out sutBeient  consideration  of  tiieir  bearing  upon  and  relating  to  the  case  ia 
hand,  and  which  at  first  blasb  seem  to  be  applicable,  because  expi-eesive  of  aa 
instinct  of  natural  justice,  but  which  have  only  a  special  significance,  and  tltat 
wholly  dependent  on  facts  npon  which  they  must  rest.  There  is  noadjudica' 
Uon  ia  this  state  in  a  case  kindred  to  this  which  declares  the  proposition  that 
there  may  be  matual  negiigence.  and  yet  one  party  have  a  right  of  action 
against  the  other.  See,  on  this  subject.  Wilds  v.  Railroad  Co.,  24  2!f .  Y.  430; 
C«rdeU  v.  BaUi-vad  Co.,  75  N.  Y.  330.  If  the  proposition  had  been  that  • 
recovery  might  be  bad  altboogb  there  was  mutual  negligence,  provided  the 
defendant's  conduct  was  wanton  and  willful,  as  contradistinguiBbed  from  oir- 
dinary  negligence,  it  might  be  sustained  by  authority  to  be  inf«rred  froia 
adjudication  of  tfae  oourt  of  last  resort  in  this  state,  but  not  otlierwjse,  inaa* 
much  as  the  autbodiieB  are  superabundant  declaring  that  the  person  injured 
must  be  shown  to  have  been  free  from  contributory  negligence.  The  appel- 
lant, as  we  have  thus  seen,  bas  two  points,-  therefore,  favorable  to  a  reversal 
of  the  judgment,  namely,  tbe  charge  that  the  plaintiff  may  recover  notwitb- 
standing  bis  own  negligence  exposed  him  to  the  risk  of  injury,  if  the  defend- 
ant, after  becoming  aware  of  his  diinger,  tailed  to  use  ordinary  care  to  avoid 
injuring  him;  and  the  further  unqualified  charge  that  there  may  be  mutual 
negligenee,  and  yet  one  party  hav«  a  right  of  action  against  tbe  utber.  It  is 
supposed  that  the  charge  that  "if  the  negligence  of  tbe  (i«ad  man  in  any  man- 
ner contributed  to  tbe  cause — the  collision  wbich  resulted  in  the  injury — tbs 
verdict  must  be  for  the  defendant,"  overcame  tbe  errors  mentioned,  but  this 
is  incorrect.  Theehargres  considered  were  pointed,  specific,  aad  were  so  broad 
that,  standing  upon  the  record  unrecalleU,  they  were  fraught  with  danger 
to  the  defendaBt's  right.  It  must  be  further  said  that  the  defendant  was  eu- 
titled  to  tbe  ohBrg>e  refused,  namely,  that  tbe  jury  were  not  to  draw  any  4ft- 
daetiODS  against  either  party  from  objections  made  and  evidence  excluded,— 
a  ruuest  made,  doubtless,  to  protect  it  from  the  prejudicial  impression  that 
might  be  created  by  a  close  contest  and  ingenious  effort  and  device,  resorted 
to  by  Its  couBsel  ansoeeeesfully.    It  is  seeondary  ia  importamca.  but  tbe  r»- 
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fusal  to  charge  It  affirmed  the  convene  ot  the  propoiition,  immely,  that  the 
jnyooold  draw  ^leductions  against  either  party  from  objeotiom  made  and 
evidence  excluded.  The  evidence  on  the  part  of  the  plaintiff  was  such  as  to 
raq;nii«  oa«ef ul  eonaideration  of  the  queitioa  ot  aegligenoe  on  both  ai^es  of  the 
esntiwreraj,  and  the  iaaoe  ahonld  have  been  left  unemharraaaed  by  any  sle> 
■eat  which  would  permit  erroneoua  eoaoluaioaB  ts  be  indulged  prejisdicial  to 
the  de<endaat.  Tfae  struggie  by  it  through  itacouasel  to  avoid  responsibility 
was  marked  and  tapreasive  froau  the  nnmecous  objeetioBS  axul  exceptions 
taken.  Judgnctent  i-evecaed,  and  u  new  trial  ordered,  witfa  casta  to  the  appel* 
laat  to  abida  the  aTeDt.    All  ecmcur. 


Lane  v.  De  Mets. 
OktpremB  Cmat,  €leneral  Term,  F^rtt  Departnunt.    FaVraarjr  U,  18M.) 

tawm  ImuBAHO— DsscBmioM  of  Bsnxfioiarim. 

PoUeiee  of  ItCe  inBunmce  were  for  the  aode  use  ot  the  wife  of  the  insiBad,  if  liv- 
lag,  "aad,  if  not  UvlDg,  to  the  childMn  of  »aid  person  wfaose  Ufa  la  hereby  insured, 
or  their  gaardian,  for  their  use,  or,  if  there  be  no  such  children  surviving,  then  to 
tiie  exaoutors,  administrators,  or  assigns  of  said  person  whose  Ufe  Is  hereby  in- 
snied.''  Tha  Insured  died,  tearing  sunriviag  a  daughter  and  three  gcaadohildren, 
tlM  issoe  et  a  aen  who  had  djed  after  the  Issuing  of  Ube  poliotoa.  Beld,  that  the 
daoehler,  being  the  only  child  of  the  insured  who  survived  mm,  was  eotiiJed  to  the 
whole  of  the  moneys  payable  under  the  policies. 

Appeal  from  ^lecial  term,  Kew  York  county. 

TtAa  aotiOB  was  brooght  by  Marieitta  L.  Lane,  fficeoutriz,  etc..  of  Bichard 
H.  Lane,  for  a  jniiieial  construction  of  two  policies  of  insorance  upon  ttie  life 
of  Malti^  G.  Lane.  The  policies  were  issued  by  the  New  York  Lite  Insur- 
snoB  Compaay  on  Deoeanbetr  SI,  1870.  At  the  time  tiie  poiliciea  were  written 
the  family  of  the  inaured  conaieted  of  the  following  named  persona:  His 
■wite,  £lviaia  A.  Lane;  a  aon,  Kieltard  H.  Lane;  a  daughter,  Malvina  A.  De 
Mats.  Tise  wife  died  April  18,  1886.  Tfae  son  died  Jnly  1,  1886,  leaving  a 
■widow  and  two  children  and  an  after-bom  chald  also  of  BicAard  H.  Lane,  wlio 
•urvivad  the  Insured.  Tbe  son  did  not  die  intestate,  but  leiCt  a  last  will  and 
teskaaaent,  whereof  the  plarntiS  is  sole  executrix.  The  insured  died  July  1, 
1889,  leaving  him  surviving,  as  iteirs  at  law  and  next  of  kin,  a  daughter,  Mai- . 
vins  A.  de  Meta,  defendant  in  tfads  acliou,  and  three  grandehildreai,  tbe  issue 
of  Bictiard  H.  Lane,  the  son  of  tbe  insured.  All  the  material  facts  set  forth  in 
the  eoeaplaint  aoe  an batanti silly  admitted  by  tbe  answer,  and  tlie  only  question 
lor  the  court  to  determine  is  whether  or  not  the  view  of  tbe  a|iportionment 
of  tlte  moneya  payable  nnder  liie  policies  entertained  fay  the  insurance  com- 
pany be  correct  in  law.  The  insn  ranee  company,  upon  the  prooft  of  death, 
determiaed  and  stood  ready  to  pay  tbe  amount  due  upon  tbe  two  polieles  ia 
equal  proportions  to  the  daughter,  Mn.  De  Mets,  and  to  the  exeentrix  of  the 
last  will  and  teetament  of  tlie  aon.  The  words  of  contract  embodied  in  the 
polieies  and  swbmitted  to  tbe  court  for  equitable  conetruotion  are  aa  follows: 
"And  tfae  said  company  doth  ttereby  .promise  and  ^;ree  t»  pay  tbe  amount  of 
aaid  insunmee,  at  its  office  in  the  city  of  New  Yoric,  to  tbe  aaaured  under 
Oiia  policy,  to-wit,  Eivina  A.,  wife  of  Maltby  G.  Lane,  for  her  aole  use,  if  liv- 
ing, In  confbrmiity  with  the  statute,  and,  if  not  Uving,  to  the  children  of  said 
person  whose  life  is  hereby  insured,  or  their  guard  iaAter  their  use,  or,  if  tiiere 
be  no  such  children  surviving,  then  to  the  execntors.  administrxton,  or  as- 
•igns  of  said  person  whose  life  is  hereby  inaured,  in  sixt^  days  after  due  no- 
tice and  saitisfaotory  proof  of  the  death  during  the  continuance  of  this  pofioy 
of  ttie  aaid  person  whose  llfeis  hereby  insured  as  above,  deductdog  tberefrsoi 
•II  indebtedness  to  tbe  company."  Tbe  court  below  adjudged  Umt  plaintiff 
waa  entitled  to  one-iialf  the  amount  due  nnder  the  policy,  and  defenduit  Mail- 
■viiia  A.  De  Mets  now  appeals.    For  former  report,  see  9  N.  Y.  Snpp.  52. 
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Argued  before  Yan  Bbunt,  F.  J.,  and  Bradt  and  Daniels,  JJ. 
Billings  &  Cardozo,  for  appellant.    Hastings  &  Gleason,  for  respondent. 

Bradt,  J.  It  is  claimed  tbat  the  appellant,  Malvina  A.  De  Mets,  having 
sarvived  her  father,  Maltby  6.  Lane,  as  well  as  her  mother,  became  entitled 
at  his  death  to  the  whole  of  the  moneys  under  the  policies  in  question.  It  is 
not  doubted  that  Elvina  A.,  the  wife  of  the  insured  and  mother  of  the  defend- 
ant, did  not  take  a  vested  interest  in  these  moneys,  her  right  to  them  depend- 
ing upon  the  contingency  of  her  survival  of  her  husband.  It  is  apparent  from 
the  provision  in  the  policies  that  such  money  was  to  be  paid  to  her  if  living, 
which  meant  living  at  the  time  of  the  death  of  the  insured,  at  which  time  the 
policies  matured,  and  not  before.  According  to  the  terms  of  the  policies,  if 
the  wife  of  the  insured  was  not  living  at  the  time  of  his  death,  the  amount  of 
the  insurance  was  to  be  paid  to  the  children  of  the  insured,  or  their  guardian 
for  their  use;  and,  if  there  were  no  such  children  surviving,  then  it  was  to  be 
paid  to  the  executors,  administrators,  or  assigns  of  the  insured,  i.  e.,  to  the 
executors,  administrators,  or  assigns  of  Maltby  G.  Lane.  From  this  phrase- 
ology the  conclusion  seems  to  be  inevitable  that  the  children  of  the  insured 
had  not,  nor  bad  either  of  them,  a  vested  interest  during  the  life  of  the  insured, 
it  bring  expressly  provided  by  the  policies  that  if  there  should  not  be  any  sur- 
viving children  of  his  the  insurance  money  should  go  to  his  executors,  ad- 
ministrators, or  assigns.  It  was  a  provision  that  was  exclusively  for  the 
children  of  the  injured  who  should  survive  him,  and  not  for  bis  grandchildren, 
— a  result  conclusively  indicated  by  the  declaration  that  in  case  there  were  no 
surviving  children  it  should  be  paid  to  the  representatives  of  his  estate  or  as- 
signs, and  the  absence  of  any  provision  for  the  payment  of  it  or  of  any  part 
of  it  to  the  personal  representatives  of  a  deceased  cliild.  It  is  contended  on 
the  part  of  the  appellant  that  by  the  well-settled  principles  of  construction  in 
analogous  cases  these  insurance  moneys,  if  they  become  payable  to  the  chil- 
dren of  the  insured,  would  be  payable  to  tbem  as  a  class,  and  those  of  the 
class  would  take  it  who  were  in  being  when  the  policies  became  payable. 
This  proposition  would  necessarily  include  after-born  children  of  the  insured 
of  his  second  wife,  if  there  bad  been  any,  as  participants  of  the  fund.  In  a 
case  in  which  a  legacy  of  £2,000  in  equal  shares  was  given  to  the  children  of 
a  deceased  sister  of  the  testator,  of  whom  there  were  three  at  the  date  of  the 
will,  but  one  of  whom  had  died  in  his  life-time,  it  was  held  that  the  two  sur- 
vivors were  entitled  to  the  whole  sum.  Viner  v.  Francis,  2  Brown  Ch.  marg. 
p.  658.  See,  also.  Doe  v.  Sheffield,  13  East,  526.  This  rule  is  recognized  and 
approved  by  the  court  of  appeals  in  U.  8.  Trust  Co.  v.  Mutual  Benefit  Life  Ins, 
Co.,  115  N.  Y.  152,  21  N.  E.  Bep.  1025,  and  in  Dovming  v.  Marshall,  23  N. 
Y.  874.  Independently,  however,  of  this  rule,  a  proper  construction  of  the 
language  employed  In  the  policy  which  embraces  the  subject  under  considera- 
tion removes  all  doubt  that  by  the  words  "surviving  children"  the  insured 
meant  "his  children  only  who  should  survive  him."  The  construction  con- 
tended for  on  behalf  of  the  plaintifiF,  if  the  appellant  had  not  survived  the  in- 
sured, would  have  made  the  moneys  under  consideration  payable  to  her  per- 
sonal representatives,  and  not  to  those  of  the  Insured,  as  expressly  provided 
for  in  the  policies,  in  case  there  should  be  none  of  his  children  surviving. 
The  adjudications  upon  which  the  plaintiffs  depend  are  not  applicable  to  the 
facts  and  circumstances  of  this  case.  In  Whitehead  v.  Insurance  Co.,  102  N. 
Y.  143,  6  N.  £.  Rep.  267,  the  policies  were  issued  In  consideration  of  a  sum 
stated  paid  by  the  wife  of  the  insured,  and  the  amount  of  the  policy  was  to  be 
paid  to  her  or  her  personal  representatives.  In  one  of  the  policies  it  was  spec- 
ified "that  in  case  she  died  before  the  insured  the  insurance  should  vest  in  the 
heirs  of  the  insured, "  and  in  one  of  the  other  two  policies  in  case  of  such  death 
the  insurance  was  to  vest  in  his  children.  In  U.S.  Trust  Co.  v.  Mutual  Benefit 
Life  Ins.  Co.,  115  N.  Y.  152,  21  N.  £.  Rep.  1025,  the  policy  was  issued  on  the 
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life  of  a  husband  for  the  sole  nse  of  his  wife,  in  which  it  agreed  to  pay  to  her  or 
her  execntors,  administrators,  or  assigns,  after  the  death  of  the  husband,  the 
sum  insured;  and,  and  in  case  she  should  die  before  him,  that  then  the  amount 
should,  after  his  death,  be  payable  to  their  children,  or  to  their  guardian,  if 
under  age.     It  will  have  been  observed  that  in  neither  of  these  cases,  as  very 

Justly  remarked  by  the  learned  counsel  for  the  appellant,  is  there  a  contingent 
imitation  to  the  personal  representative  of  the  husband  in  case  there  should 
be  no  surviving  children  of  his,  as  in  the  case  in  band,  thus  showing  an  ab- 
solute intention  that  the  children  should  enjoy  the  amount  of  insurance  if 
they  survived  father  and  mother.  And  it  will  be  perceived  upon  a  perusal  of 
the  case  in  115  N.  Y.,  21  K.  E.  Bep.,  that  the  court  of  appeals  expresses  the 
opinion  "that  upon  the  death  of  the  wife  before  her  husband  the  policy  was 
payable  to  her  children  as  a  class,  and  those  of  the  class  would  take,  and  they 
onlr,  who  were  in  being  at  the  time  when  the  policy  became  payable;  that  is 
to  say,  the  whole  policy  would  be  payable  to  the  survivor  of  the  class.  It  ap- 
pears, therefore,  to  be  an  express  authority  for  the  proposition  that  the  ap- 
pellant, being  the  surviving  child  of  Maltby  G.  Lane  at  the  time  of  his  death, 
was  entitled  to  the  whole  fund  in  question.  These  views  are  not  antagonistic 
to  the  decision  in  the  case  of  Insurance  Co.  v.  Palmer,  42  Conn.  60,  in  which 
it  appeared  that  the  wife  insured  the  life  of  her  husband  for  her  sole  and  sep- 
arate use  and  benefit,  the  sum  insured,  however,  to  be  paid  to  the  wife  if  liv- 
ing, and.  if  not,  to  their  children,  inasmuch  as  there  was  no  contingent  lim- 
itt^ion  to  the  personal  representatives  of  the  husband  in  casH  there  should 
be  no  surviving  children  at  the  time  of  his  death.  The  intention  of  Maltby 
C.  Lane,  the  irusured,  seems  to  have  been,  briefly  stated,  as  follows:  "If  my 
wife  survives  me,  she  is  to  have  the  whole  of  the  insurtd  sum;  if  not,  my 
children,  if  they  survive  roe,  shall  have  it.  If  they  do  not,  and  neither  of 
them  survive  me,  it  shall  form  a  part  of  my  estate,  to  be  distributed  either  as 
I  shall  direct  by  my  last  will  and  testament  or  according  to  the  laws  of  the 
state  of  New  York.  It  is  my  design  to  provide  for  my  wife  and  my  children, 
and  none  others,  through  the  i  nstrumentality  of  these  policies. "  For  these  rea- 
sons it  is  thought  that  the  judgment  appealed  from  was  erroneous,  and  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event. 
All  coacar. 


HowBLL  V.  Joseph  Edwards  Drkdqino  C!o. 
(Supreme  Cmirt,  Oeneral  Term,  Flrtt  Department.    February  11, 1891.) 

llABTnt  Ain>  BSRVijrT— CONTBAOT  OP  HlBINS. 

PlaiotiS  bad  been  in  the  employment  of  defendant,  a  dredging  corporation,  for 
the  season  of  1887.  In  Januaiy,  1888,  defendant's  superintendent,  with  the  assent 
of  the  company's  manager,  wrote  plidnUff  to  proceed  to  New  Yorlc  on  the  Monday 
foUowine,  adding:  "Wages  as  usual,  next  spring,  1125."  Plaintiff  performed  his 
dnties  wTthont  objection  until  the  middle  of  March,  when  he  was  discharged  by  the 
president  of  defendant.  A  by-law  of  defendant  vested  the  power  of  employ  meet  in 
the  executive  committee,  but  it  was  proved  that  the  president  reserved  a  negative 
over  that  authority,  and  that  he  had  assented  to  plaintiff  being  sent  for.  Held,  in 
an  acUon  for  salary  for  the  other  mouths  of  the  season,  that  the  question  whetner 
plaintiffs  engagement  was  monthly  or  for  the  season  was  for  the  Jury. 

Appeal  frora  circuit  court,  New  York  county. 

Action  by  Milo  Howell  against  The  Joseph  Edwards  Dredging  Company. 
There  was  a  verdict  for  plain  tiff  for  99U0.  From  the  judgment  entered  thereon 
in  bis  favor,  the  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

SulUtan  <t  Cromwell,  (  W.  J.  Curtis  and  Alfred  Jaretzki,  of  counsel,)  for 
appellant.    Hatch  d;  Warren,  for  respondent. 

Daniels,  J.  The  verdict  was  recovered  for  the  amount  found  owing  from 
(he  defendant  to  the  plaintiff  on  an  employment  for  the  rendition  of  personal 
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SBrHoe*.  The  defendant  was  eag^ed  la  the  bmidfiess  oC  using  and  openting 
dradgca-  fa  and  alnuii  tbe  taarbav  9t  tbo  atj  of  JSTaw  York,  and  tbe  pl^ntiS 
had  twnn  in  its  aerrlee  in  the  j«ar  1887.  Aa  ha  waa  about  to  leaw  tl»t  aerv- 
ioe  near  the  close  of  that  year,  an  tatervlew  took  pteca  between  hiaieeU  and 
fate  brother,  wbo  bad  been  Mid  Uien  was  the  siiperioitendsnt,  ooncerBing  bia 
employment  far  the  season  of  1886.  This  was  not  definitely  arranged  at  tbat 
time,  bnt  on  the  26tb  of  Jaaainry,  188&,  his  brother,  with  tbe  approval  of  the 
manager  of  the  company,  wrote  to  the  plHintiit  to  come  on  tbe  Monday  fol- 
lowing, adding:  "Wages  as  nsual,  nextapriag.  #125."  Tbe  plaintifl  there- 
npon  repaired  to  the  dty  of  New  York,  and  tbere  again  entered  the  defend- 
ant's service,  and  contiaacd  to  perform  bis  duties  without  ol^ection  from  any 
person  ontU  tbe  IGth  of  March,  when  he  received  a  letter  from  the  president 
of  the  company,  diamisaing  biai'  fraea  ita  employment.  He  was  pud  up  to 
the  1st  of  April,  and  in  the  year  1889  commenced  this  aetioa  for  bis  monthly 
eompensation  for  the  other  moatha  of  the  season.  The  defendant  objected 
that  it  was  not  liable,  for  the  reason  that  no  contract  of  employment  for  tbe 
season  bad  beea  made  unier  its  authority  with  the  plaintifl.  But  while  the 
by-law  of  tlie  ootnpany  adopted  in  1887  vested  the  power  of  etaploynteBt  in 
the  executive  committee,  it  was  proved  by  the  evidence  of  the  president  that 
he  had  reserved  a  negative  over  that  antliority;  and  he,  as  well  as  tlie  man- 
ager, bad  assented  to  the  act  of  the  superintendent,  which  requested  the  |ilain- 
tiff  to  proceed,  as  he  afterwards  did,  to  New  York,  and  enter  into  tiie  swviee 
of  the  company,  but  at  no  greater  monthly  eoinpeiisaition  than  8100  per 
montlu  As  to  the  rate  of  compensation,  there  was  a  cozkSiict  betweea  than 
and  i^e  superintendent;  but  as  to  the  fact  of  employment  under  their  author- 
ity there  remained  no  serious  ground  for  dispute;  and  ttuit  the  employment 
Was  with  the  assent  of  the  company,  even  under  the  power  confided  to  Uie 
executive  oommlttee,  coald  well  be  inferred  by  tbe  jury  fross  all  tliat  waa 
proven  to  have  been  said,  and  the  acceptance  of  tbe  plaintiff,  and  tbe  perform- 
ance of  his  services,  in  the  month  of  February,  and  for  tlie  first  half  of  the 
month  of  March.  And  whether  the  employment  was  only  monthly,  aa  the 
defendant  contended  was  tbe  fact,  or  for  the  season,  waa  equally  the  province 
of  the  jary  to  decide.  The  understanding  between  tlM  plaintiff  and  hia 
brother,  the  superintendent,  was  that  the  employment  was  for  the  season,  and 
the  fact  that  the  business  was  done  by  and  extended  through  the  season  em- 
powered the  jury  to  consider  whether  the  employment  was  monthly  or  for  the 
season.'  There  was  surety  nothing  said  by  the  manager  or  the  president  that 
it  should  be  monthly,  and  it  could  be  very  well  inferred  from  tlie  proof  that 
the  season  was  what  was  intended  by  all.  It  is  without  doubt  tbe  law  that  a 
contract,  whether  of  employment  or  otherwise,  to  be  binding  upon  a  cor- 
poration must  be  made  with  a  person  permitted  by  it  to  exercise  that 
authority;  and  that  fact  most  be  maintained  by  the  party  insisting  upon  tbe 
benefit  of  the  agreement.  Adrlance  v.  Hoome,  52  Barb.  S99;  RiaUy  v.  Rail- 
road Co.,  1  Hun,  202;  De  Bast  v.  Allert  Palmer  Co.,  35  Hnn,  386.  But  pos- 
itive proof  of  tbe  authority  has  not  been  required.  Its  exiatence  may  be  in- 
ferred from  facts,  as  other  conclusions  in  tbe  course  of  tlic  administratien  of 
the  laws  are  allowed  to  be  drawn;  and  the  facts  of  this  case  were  such  as  to 
sustain  the  inference  that  this  authority  had  been  confided  to  the  superintend- 
ent, which  was  exercised  in  employing  the  plaintiff.  WUaon  v.  Railroad  Co., 
114  N.  Y.  487,  21  N.  E.  Rep.  1016;  Jourdan  v.  Railroad  Co.,  115  N.  Y.  380, 
22  N.  E.  Rep.  158.  Exceptions  were  taken  in  several  instanoes  to  evidence 
received  to  prove  tlie  anthorityas  well  aa  the  employment;  bqt  it  waa  all  per 
tinent  to  one  or  the  other  of  these  objects,  and  lawfully  received  by  the  court. 
Tbe  evidence  of  the  plaintifl  aa  to  his  inability  tu  obtain  other  enjoyment 
satisfied  the  jury,  as  it  very  well  might,  of  tbe  existence  of  that  inability;  and 
upon  tbe  whole  case  they  were  warranted  in  concluding  that  the  p'^litiff  bad 
M«B  employed  for  the  aeason,  bnt  at  ttie  rate  of  compenaatioo  of  fliOO  a 


Digitized  by 


Google 


Sup.Ct.]  CHASE  V.  EEixoee.  851 

nmitk.  TIm  case  In  all  its  inqulrlw  presented  by  Che  erlileDae  was  lor  tlte 
Jarjr,  and  the  judgment  entered  an  ttieir  verdict  and  the  seder  appealed  fnna 
■bmiM  be  afflrmsd.    All  concur. 


Chask  v.  Kellogq. 
{Bupreme  Court,  Otneral  Tern,  Firtt  Department.    Febraury  11, 1891.) 
VaoonABUi  Instbciustb— Boki.  Fcdb  Holdbbi, 

VTrilinKS  whereby  the  parties  signing  them  promise  to  pa;  to  a  person  therein 
named  (185  per  month,  in  oonsidwation  at  oertain  advertising  pnrUeges  to  be 
graated,  are  not  promisaorv  notes,  and  the  ralatloas  of  bona  flae  holder  do  not 
apply  thereto;  and  if  the  s^natsres  were  obtained  by  travMl,  or  in  oontemplatloa 
ra  some  future  arrangement,  these  are  defenses  to  the  wrltingii,  Into  whoeeeoeTer 
hands  they  might  come. 

Appeal  from  cireuit  court.  New  York  ooonty. 

Action  by  Lewis  S.  Chase  against  Marie  L.  Kellogg,  to  recover  npon  the 
following  instruments : 
"• New  Yohk.  April  20th,  1886. 

"We  promise  to  pay  to  the  order  of  L.  &  Cbase  sixty  dollars  nonthlj,  la 
tbe  following  manner,  to-wit:  $60.00  Qve  days  after  date,  and  860.00  on  the 
26th  day  of  each  suoeeeding  month  for  six  months  from  date,  for  tbe  privi- 
lege of  advertisuig  purposes  of  two  panels,  each  8x22  inches,  in  100  can  oi 
the  Central  Park,  Xottb  and  East  River  R.  B.  0»..  in  th«  «ity  of  New  York, 
ior  tbe  term  of  six  mos.  from  April  26th. 

[Signed]  "Sukts  Tea  Go. 

"M.  L.  Keixooo." 
"t Nbw  Tokk,  AprU  20th,  1886. 

"We  promise  to  pay  to  the  order  of  L.  S.  Chase  one  hundred  and  thirty-Qre 
dollars  monthly*  in  the  following  manner,  to- wit:  S1S5.0U  five  days  after 
date,  and  8135.00  on  tbe  26th  day  of  e«M^  succeeding  month  for  six  months 
from  .date,  for  the  privilege  of  advertising  pttrposea  of  two  panels,  each  8x22 
inch^  in  150  cars  of  the  Third-Avenue  Railroad  Co.,  in  the  city  of  New 
York,  for  the  term  of  six  mos.  from  AprU  26th. 

[Signed]  "Sbbets  Tba  Co. 

"M.  L.  Kjeixoog." 

There  was  a  verdict  for  defendant,  and  from  the  jodgment  entered  thereon 
ki  her  favor  tl)e  plaintiff  appeals. 

Argued  before  Van  Bhumt.  P.  J.,  and  Bradt  and  DAimits,  J  J. 

LeavUt  dt  Leavitt,  {E.  R.  Zeavitt,  of  counsel,)  for  appellant.  B.  E.  Qnmr 
din,  {E.  U.  Perkins,  of  counsel,)  for  i-espoadent. 

Van  BKinrr,  P.  J.  This  action  is  brought  to  recover  upon  two  certain 
contracts  for  advertising  in  railroad  gnides,  alleged  to  have  been  made  by  the 
defendant.  The  answer  denied  the  making  of  the  contracts,  and  also  set  up 
tbe  fact  that,  if  signed,  they  were  bo  signed  without  knowledge  of  tiieir  con- 
lents,  and  that  the  defendant's  signature  was  obtained  by  fraud.  Upon  the 
trial  of  the  case  it  was  admitted  that  the  contracts  were  signed  by  tbe  defend- 
ant; *ad  it  was  ciaimed  upon  the  part  of  tlie  plaintiff  that  one  Dr.  Goff,  be- 
ing the  agent  of  the  defendant,  negotiated  these  contracts  with  the  piaintUC, 
and  procured  their  signature  by  the  defendant,  and  deliv<)red  them  to  the 
plnintifl.  The  evidence  npon  the  part  of  the  defendant  was  that  she  was 
d<ring  bosineas  in  Twenty-Third  street,  and  Br.  Oofl  came  to  her,  and  told 
lier  ttet  she  was  selling  an  article  for  which  be  had  a  previous  contract. 
fiofoe  diSttUSsion  about  t&  rights  of  the  parties  took  place,  at  which  Dr.  Goff 
Mdd  that  tbe  only  way  for  them  to  do  was  to  go  into  a  aautoid  contract,  and 
far  her  to  take  part  in  the  sale  of  this  tea;  that  tbe  defendant  said  she  would 
i^aak  to  twr  business  adviser,  and  Dr.  Goff  oonld  also  speak  to  him.    Ibei»- 
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after  it  was  agreed  that  Dr.  Goff  would,  from  a  certain  date,  handle  this  par- 
ticular  brand  of  tea  in  his  own  manner,  for  the  benefit  of  both.  The  evening 
before  the  contract  with  Dr.  6o&  was  to  go  into  effect  became  to  tlie  defend- 
ant's office,  and  after  some  conversation  he  produced  the  contracts  in  ques- 
tion, which  he  said  he  would  lilie  the  defendant  to  sign.  She  referred  Goff  to 
her  business  adviser,  and  his  reply  was  that  he  had  approved  of  the  way  tbey 
were  going  to  do  business  the  next  day,  and  he  wished  the  defendant  would 
sign  the  contracts.  He  further  said:  "Will  you  sign  these  papers?  Mr. 
Diaipfel  [the  business  adviser]  has  approved  of  them,  and  we  will  have  all 
the  rest  settled  after."  Thereupon  she  signed  the  contracts,  but  did  not  reait 
the  papers,  and  did  not  know  what  they  were.  The  next  morning,  when  Dr. 
Goff  came,  Dirapfel  and  the  defendant  were  there,  and  Goft  was  told  that  they 
would  have  no  business  whatever  with  him.  The  witness  thereupon  asked 
Goff  what  tlie  papers  were  that  he  had  made  her  sigu  the  ni){lit  before.  He 
replied,  "Oh,  never  mind  about  them."  The  witness  said,  "Give  them  back 
to  me."  He  said,  "All  right,  I  will  be  back  and  give  them  to  you."  And 
from  that  day  to  this  she  neve*  saw  Dr.  Goff,  and  never  heard  of  these  papers 
until  six  months  afterwards.  It  appears  that  Goff  delivered  tliem  to  tlie 
plaintiff,  who  swears  that  he  kept  the  advertising  spaces  ready  for  the  use  of 
the  defendant,  but  never  gave  any  notice  to  the  defendant  tiiat  he  was  keep- 
ing them  for  her,  or  asked  her  to  send  the  advertisement  which  would  be  in- 
serted. He  testiiled  that  he  called  at  the  defendant's  oflice  several  weeks  aft- 
erwards to  see  about  it,  but  was  told  she  was  absent.  He  saw  somebody 
there  whom  be  thought  was  the  book-keeper,  and  he  was  then  told  that  the 
defendant  had  rescinded  the  contracts,  and  after  that  he  did  not  make  any 
demand  until  the  money  was  all  due.  Upon  this  evidence  the  court  submitto'l 
the  question  to  the  jury  that,  if  lliese  contracts  wen;  obtained  by  Dr.  GoS  by 
fraud,  the  defendant  was  not  liable;  and  also  that  it'  the  jury  believed  that 
the  contracts  were  obtained  by  Dr.  Goff  conditionally,  and  he  delivered  the 
contracts  after  that  in  fraud  of  her  rights,  she  was  entitled  to  a  verdict;  and 
also  that  if  the  defendant  delivered  them  conditionally  to  GoS,  and,  in  viola- 
tion of  the  restrictions  placed  upon  them,  he  delivered  them  to  the  plaintiff, 
then  verdict  should  be  for  the  defendant.  To  these  propositions  the  plaintiff 
excepted,  which  exceptions  present  the  questions  involved  upon  this  appeal. 
We  think  that  the  error  into  which  the  appellant  has  fallen  in  the  considera- 
tion of  this  case  is  in  treating  these  contracts  as  promissory  notes,  and  that 
the  appellant  stands  in  the  position  of  a  bona  fide  holder  of  a  piece  of  nego- 
tiable paper.  It  is  true  that  they  read:  "We  promise  to  pay  to  the  order  of" 
the  plaintiff  so  many  dollars  per  month.  But  that  is  followed  by  the  state- 
ment of  the  consideration  of  an  executory  contract  upon  the  part  of  the  plain- 
tiff; and  it  is  clear  that  they  have  none  of  the  qualities  which  attach  them- 
selves to  ordinary  commercial  paper.  These  being  simply  contracts  whereby 
the  defendant  agreed  to  pay  to  the  plaintiff  a  certain  sum  monthly  in  consid- 
eration of  services  to  be  rendered,  the  relations  of  bona  fide  holder  by  no 
means  apply.  If  the  signature  was  obtained  by  fraud;  if  the  contracts  were 
delivered,  and  a  restriction  placed  upon  their  delivery ;  if  their  signature  was  in 
contemplation  of  a  future  arrangement  to  be  made  in  connection  with  the 
business  which  the  defendant  was  carrying  on, — all  these  were  defenses  to 
the  contract,  into  whosesoever  hands  they  might  come.  It  appears  from  the 
evidence  in  this  case  that  this  man  Goff  was  in  no  respect  the  agent  of  the 
defendant.  It  is  true  be  represented  himself  so  to  be,  but  this  by  no  means 
made  him  so.  The  parties  were  simply  negotiating  for  a  business  arrange- 
ment which  never  was  consummated,  and  Goff  never  had  any  right,  accord- 
ing to  the  evidence,  to  bind  the  defendant  by  any  transaction  which  he  might 
enter  into.  It  is  claimed  that,  the  defendant  having  placed  it  in  his  power 
to  impose  upon  the  plaintiff  in  respect  to  this  contract,  tlierefore  the  loss 
should  fall  upon  her.    But  it  is  to  be  observed  that  the  plaintiff,  although 
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agreeing  to  furnish  this  space  in  advertising  papers,  and  although  receiving 
these  contracts  from  a  person  who  was  a  stranger  to  the  contracts,  never 
attempted  for  weeks  to  notify  the  principal,  and  then,  after  he  had  been  in- 
formed that  thpse  contracts  liad  been  rescinded,  never  took  any  steps  what- 
ever to  communicate  with  the  defendant.  It  would  appear  that  he  was  pur- 
suing the  course  of  a  man  who  desired  to  bold  the  defendant  to  a  contract 
without  performing  any  services  thereunder;  and  we  do  not  see  that  he  pre- 
sents liimself  exactly  in  the  position  of  one  wlio  has  been  greatly  wronged,  or 
who  haa  suffered  great  loss,  by  reason  of  the  fact  that  the  contracts  had  been 
delivered  to  him.  There  is  not  a  particle  of  evidence  that  he  has  done  a  thing 
upon  the  fttith  of  the  contract.  The  Judgment  and  order  should  be  affirmed, 
with  costs.     All  concur. 


Manhattan  ElbctbioLioht  Oo.  v.  Consolidated  Teleohafh  &  Elbo- 

tbical  subwat  co. 

(Supreme  Court,  General  Term,  First  Department.    February  11, 1891.) 

DlBCOTEST— EXAMINATIOK  BBVOKS  TbIA.1. 

An  order  for  the  examlnatioD  before  trial  of  the  treasurer  of  a  defendant  ooipo- 
ration  is  properly  vacated  wbere  it  is  apparent  upon  the  face  of  the  papers  that 
the  obleot  of  the  examination  is  to  enable  plaintiil  to  anticipate  the  evidence  oltered 
upon  the  part  of  the  defense. 

Appeal  from  special  term,  New  York  county. 

Action  by  Mantiattan  Electric  Light  Company  against  Consolidated  Tel^ 
graph  &  Electrical  Subway  Company.  Plaintiff  appeals  from  order  vacating 
the  examination  before  trial  of  the  treasurer  of  the  defendant. 

Argued  before  Van  Brunt,  F.  J.,  and  Daniels  and  O'Bkibn,  JJ. 

B.  F.  Einstein,  for  appellant.     W,  N.  Cohen,  for  respondent. 

O'Brien,  J.  We  are  of  opinion  that  the  order  appealed  from  should  not  be 
disturbed.  It  is  plainly  apparent  upon  the  face  of  the  papers  upon  which  the 
order  for  the  examination  of  the  treasurer  of  the  defendant  was  >;ranted  that 
the  object  of  the  examination  is  nut  for  the  purpose  of  establishing  by  the 
evidence  to  be  adduced  thereon  the  cause  of  action  set  out  in  the  complaint, 
but  rather  to  ascertain  the  nature  of  the  evidence  by  which  the  defendant 
proposes  to  establish  its  defense  to  that  cause  of  action,  in  order  that  the 
plaintiffs  may  prepare  themselves  with  other  evidence  to  meet  the  claims 
which  may  be  advanced  by  the  defendant  upon  the  trial.  The  Code  has  not 
authorized  the  examination  of  a  party  before  trial  for  any  such  purpose.  The 
case  of  Spero  v.  Bank,  7  N.  Y.  tSupp.  546,  relied  upon  by  the  counsel  for  the 
appellant,  presented  an  entirely  different  question.  It  was  apparent  in  that 
case  that  the  testimony  of  the  plaintiff  was  absolutely  necessary  for  use  upon 
the  trial  by  the  defendant,  and  that  he  was  the  only  party  by  whose  testimony 
the  facts  could  be  established  upon  which  the  defense  rested.  In  the  case  at 
bar  the  avowed  object  of  having  an  examination  before  trial  is  for  the  pur- 
pose of  investigating  the  testimony  thus  offered.  It  is  clearly  not  wanted  for 
use  upon  the  trial;  but  it  is  desired  in  order  that  the  plaintiff  may  be  able  to 
anticipate  the  evidence  offered  upon  the  pait  of  the  defense.  The  order  should 
be  affirmed,  with  910  costs  and  disbursements.    All  concur. 


Tbrrt  e.  HOBNB. 
(Aipreme  Court,  OenenU  Term,  First  Department.   Vebruaiy  18,  IML) 

1.  PwMiiisiii— Jailpbb  o*  Paoor— Junonira. 

Where  a  complaint  is  dismissed  because  of  fallnie  of  piool^  the  court  should  i 
give  absolute  judgment  in  favor  of  the  defendant 
v.l3N.Y.8.no.8— 23 
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9.  BQvm^^RiiMiBSioii  or  ComaioT. 

A  suit  in  equity  wiU  not  lie  to  set  aside  aoontraot  as-  being  obtained-  by  dnreaa, 
as  complainant  has  a  perfect  defense  to  an  action  at  law  to  enioroe  the  contract. 

Appeal  from  special  temit  New  York  oonntjr. 

Action  by  Arthur  Teriy  agninst  George  E).  Home,  aB  trnstee  for  ttie  beneflt 
of  Hnrriet  £.  Terry.  Plaintiff  appeals  from  a  judgment  dismissing  bis  com- 
plaint upon  the  merits. 

Argued  before  Van  Britnt,  P.  J.,  and  BAitTtBTT  and  Barrett,  JJ. 

E.  Terry,  for  appellant.     T,  C.  Campbell,  for  respondent. 

Van  Brukt,  P.  J.  The  plaintiff  and  Harriet  B.  Terry  were  married  sev- 
eral years  prior  to  1876,  and  lived  together  as  husband  and  wife  until  said 
year,  when  the  said  Harriet  E.  Terry  commenced  an  action  against  tlie 
plaintiff  for  divorce  upon  the  ground  of  cruel  and  inhuman  treatment,  and 
for  alimony  for  her  support.  The  plaintiff  also  commenced  an  action  in 
the  same  court  against  said  Harriet  E.  Terry  for  divorce  upon  the  ground  of 
adultery.  For  some  time  prior  to  the  commencement  of  these  actions  said 
plaintiff  and  defendant  had  separated,  and  continued  to  live  apart  until  the 
14th  of  April,  1877.  After  the  commencement  of  said  actions  the  defendant 
Harriet  E.  Terry  commenced  proceedings  in  both  to  obtain  alimony  for  her 
support  during  the  pendency  of  the  action  and  for  counsel  fees  to  enable  her 
to  prosecute  and  defend  the  same,  which  was  granted,  and  the  plaintiff,  not 
complying  with  the  order,  was  adjudged  guilty  of  oontempt,.and> gave  a< bond 
for  his  appearance  at  a  futui-e  day  to  pinge  liimself  of  his  contempt.  While 
these  proceedings  were  pending,  the  plaintiff  admitted  to  the  defendant  that 
he  had  l)een  deceived  as  to  the  statement  charging  her  witti'  adultery,  and 
proposed  that  she  should  discontinue  her  action,  and  he  w^nld  discontinue 
bis,  and  that  they  should  assume  their  marltai'  relations.  The  defendant 
Terry  declined  to  do  so  unless  the  plaintiff  would  make  some  provision  for 
ber  by  securing  some  money  Ihrougii  a  trustee  for  her  use.  It  was  agreed 
that  the  plaintiff  should  do  so,  and  the  agreement  set  forth  in  the  complaint 
was  drawn  up  and  exeoutedk.  whereby  there  was  si'cuiwd'  for  the  benefit  of  said 
Harriet  £.  Terry  the  sum  of  seven  dollars  per  week.  One  T.  C.  Campbell 
was  mentioned  as  trustee  in  the  agreement,  and*  he  having  declined  to  aot, 
the  defendant  Home  was  duly  apppointed  in  his  place.  The  (daintifl  con- 
tinued to  make  the  weekly  payments  so  secured  by  said  trust^^eed  up  to  the 
time  of  the  commencement  of  this  action,  which'  was  brought  to  set  aside  said 
trust-deed  upon  the  ground  of  duress  and  illegality  of  the  contract.  Upon 
the  trial,  at  the  end  of  the  plaintiff's  case  a  motion  being  made  to  dismiss  the 
complaint  upon  the  ground  that  facts suffloient  to  constitute  a  cause  of  action 
had  not  been  set  out  in  the  complaint  or  proved,  the  motion  was  gniated, 
and  the  court  dismissed  the  complaint  upon  the  merits,  and  from  tlie  judg- 
ment thereupon  entered'  this  appesU  is  taken.  So  far  as  the  court  dismissed 
the  complaint  upon  the  merits  we  think  tlie  judgment  was  erroneous.  The 
compliant  was  dismissed  because  of  the  failure  of  proof  upon  the  pavt  <if  the 
plaintiff,  and  not  because  there  was  any  issue  of  fact  which  bad  arisen  be- 
tween the  plaintiff  and  the  defendant,  which  had  been- determined  in  favor 
of  the  defendant.-  The  court  should  not,  where  a  complaint  is  dismissed  be- 
cause of  failure  of  proof,  give  absolute  judgment)  in  favor  of  the  defiendant. 
The  result  in  such  a  case  is  similar  to  that  which  obtained  in  a  nonsuit  under 
the  old  practice;  and,  under  such  circumstances,  the  judgment  was  never 
considered  a  bar  to  a  new  action,  in  case  the  plaintiff  could  fortify  his  case 
by  additional  proof.  It  is  not  necessary  to  discuss  the  other  propositions  which 
Iiave  been  presented  for  oonslderation,  namely,  whether,  after  12  years  of 
acquiescence  in  a  contract,  a  party  can  plead  duress,  or  whether  a  contract  of 
the  description  mentioned  in  the  complaint,  entered  into  for  the  benefit  of  a 
wife,  is  illegal,  and  against  public  policy,  for  the  reason  that  there  is  ne 
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ground  vhatever  for  equitable  interforenoe.  If  the  contxacfe  ta  iUfgal,  it  Is  s 
perfect  defense  in  an  action  ai  law.  If  it  had  been  obtained  by  diu'eae,  such 
woaid  be  a  perfect  defense  to  an  action  at  law  brought  to  enforee  the  contract. 
It  is  well  settled  that  equity  cannct  be  called  upes  ta  afford  relief  to  a  plain- 
tiS  where  he  has  a  complete  answer  at  law  in  case  an  action  is  taroagtit  against 
him  upon  the  contract.  Qrand  (XhuU  v.  19inegar,  15  Wall.  373;  Allwiim  r, 
Belden,  49  N.  Y.  378;  Touyn.  of  Venice  v.  Woodruff.  62  St.  Y.  4&%;  Fowler  r. 
Palmer.  Id.  533;  3futual  Life  Ins.  Co.  t.  BecU,  79  N.  Y.  202;  Trag  diB.R. 
Co.  V.  Boston,  H.  T.  d-  W.  Ry.  Co.,  86  N.  Y.  107.  In  all  th«aecaM8  theprinei- 
ple  is  recognized  that  equitable  interfereneecannot  kie  swig^t  wkete  the  rights 
of  the  parties  can  be  equally  protected  is  an  action  at  \aw.  If  the  plaiutill 
was  sued  upon  tlie  contract  in  question,  if  any  of  the  caiMBea  of  action  set  up 
in  bis  complaint  in  this  action  were  well  founded,  tiwy  would  fionii  a  contr 
plete  defense  to  the  action  upon  the  contract.  The  jud^paent  ahonJd  be  mod- 
ified by  striking  therefrom  tiie  worda  "on  the  inerita>"  and.  as  modiited,  af- 
firmed, without  cost«.    AU  coneur. 


SCHWAXTZ  V.  CORNKLI,  et  oH. 
(Supreme  Court,  General  Term,  Firgt  Depnrtmeut.    February  U,  U91.) 

Uastxb  ajtd  BEBV1.NT— Coktbibctobt  Nkokliobncx. 

In  an  action  against  a  firm  of  contractors  to  recover  for  the  death  of  one  of  their 
employes  by  falling  through  an  opening  in  the  floor  of  a  building  into  wiiich  they 
were  patting  the  iron-work,  it  appeared  that  intestate  knew  of  the  existence  of  the 
kole,  and  voluntarily  chose  to  work  near  it  tosavelatao.  ^ei<l,tbat  the  cDmpiaiait 
was  properly  dismissed,  even  though  tlie  foreman  in  chscge  of  the  work  wo*  in- 
competent, tbe  defendants  negligent  in  not  covering  the  hole,  and  the  Intestate  un- 
naed  to  tbe  work  he  was  engaged  in. 

Appeal  from  circuit  court,  Xew  Yocit  countj. 

This  action  waa  bioup-lit  by  the  pluintifF,  as  administrator  of  Charlea  A. 
Schwartz,  deceased,  to  recover  damages  in  the  aiim  of  95,000  for  the  death  of 
aaid  Charles  A.  Schwartz,  alleged  to  have  been  occasioned  by  the  B^ligeaee 
et  tbe  defendants,  a  firm  of  builders,  in  whoae  eioploy  the  decedent  was,  in 
not  providing  a  capable  and  suitable  foreman  m  snperintMident  to  ovenee  tbe 
work  in  the  building  Nob.  47  and  49  West  Twenty-Sixtli  street,  New  Yoi^ 
city,  and  also  in  not  protecting  a  certain  opening  in  the  floor  of  aaid  biuldii^, 
whereby  on  August  14,  1888,  the  decedent,  while  in  the  petformanee  of  his 
dnties,  was  precipitated  into  the  cellar,  and  sustained  the  injuries  wlkicfa  re- 
sulted in  his  death.  Defendants  iidmitted  that  Schwartz  waa  in  their  empifOjy 
as  a  skilled  meclianic,  and  that  on  the  14th  day  of  August,  1888,  he  slipped 
through  an  opening  in  the  floor  of  the  building  47  and  49  West  Twenty-Sixth 
street,  and  sustained  injuries  which  resulted  in  his  death,  IhU  denied  tbe  alle- 
gation of  the  complaint  charging  negligence  on  tbe  defeadaitts,  and  averied 
as  a  separate  defease  that  the  death  of  the  deceased  waa  caused  by  tus  own 
negligence  or  that  of  his  fellow-servants.  Tbe  iasaes  were  tried  at  cireuit  be- 
fore a  jury.  The  leading  facts  established  at  the  trial  were  as  follows:  De- 
fendants were  engaged,  under  contract,  in  putting  in  tbe  iran-work  in  said 
building.  Deceased  was  aa  iron-worker,  and  had  been  ia  the  employ  of  de- 
fendants about  foui  years  as  an  inside  man;  part  of  tbe  time  as  an  apprentice, 
and  afterwards  aa  a  master  workman.  An  insode  workman  ia  a  man  who 
stays  in  the  shop;  an  outside  man  is  on  outside  work.  Setawarta  had  been 
at  work  ai>  this  building,  and,  of  course,  aa  an  outside  Ban,  for  aliout  12 
days  prior  to  tbe  14Lh  of  August,  1888.  Schwartz  waa  woirking  on  the  first 
floor,  fitting  in  corrugated  iron  around  the  lielt-boxea.  Tbe  belt-box  is  a  box 
in.  the  floor  where  the  belt  runs  down  to  the  engine-room  for  the  electric  lights. 
The  engine  is  on  tbe  bed  of  the  floor  below.  These  belt-boxes  were  on  both 
sides  of  tite  floor.    They  were  not  in  the  centet,  but  on  each  side.    There 
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were  two  lines  of  columns  along  this  floor,  rnnninf;  ap  to  the  ceiling,  from 
the  front  to  the  rear.  The  space  in  feet  between  those  two  columns,  I  think, 
ia  about  18  or  20  feet;  that  is,  in  the  center  of  the  building,  and  the  building 
la  100  feet  br  50.  There  were  2  rows  of  belt-boxes,  14  in  a  row,  and  Schwartz 
was  working  on  a  belt-box  about  in  the  middle  of  the  building.  At  the  ex- 
treme back  of  the  building,  next  the  rear  wall,  there  were  8  openings  in  the 
floor,  1  large  and  2  small  ones.  The  large  hole  was  for  a  stairway,  and  was 
boarded  over.  The  small  holes  were  left  for  the  steam-pipes  to  come  up,  and 
were  in  dimensions  about  2  feet  by  4,  and  about  23  feet  above  the  cellar 
bottom.  This  part  of  the  building  was  well  lighted  by  large  windows  in 
the  back  wall,  and  there  was  no  difficulty  in  seeing  this  bole.  On  this  occa- 
sion the  men  were  using  barrels  on  which  to  rest  their  anvils,  of  which  there 
were  8  or  4  or  5,  while  they  were  engaged  in  cuttin<;  the  corrugated  iron, 
which  came  in  large  sheets  from  the  factory.  There  were  a  number  of  these 
barrels  on  various  parts  of  the  floor,  and  the  men  worked  at  one  or  another, 
and  shifted  them  around  as  they  saw  fit.  As  regards  the  immediate  cause  of 
the  accident,  Frank  Vanderbeck  testified  as  follows:  "We  began  work  that 
morning  at  7  o'clock.  It  was  clear  around  this  barrel,  so  that  he  [Schwartz] 
could  have  stood  on  any  side  he  liked.  He  was  standing  around  on  the  side, 
with  his  back  towards  the  hole.  The  name  of  his  helper  was  Joseph  Fink,  I 
think.  At  the  time  of  the  accident  he  was  nsing  my  hammer,  and  I  was 
standi  ng  along-side  of  him,  Wiiiting  for  him  to  get  through  with  it.  Quettion. 
And  how  heavy  or  bow  large  was  this  piece  of  iron  that  he  had  just  cut  o£F, 
and  which  was  about  to  fall  to  the  floor?  Answer.  About  6  inches  wide  by 
1^  feet  long.  He  had  just  cut  that  with  his  chisel,  and  was  knocking  it  off 
with  his  hammer,  and  as  he  did  so  he  stepped  back.  There  were  pieces  of 
iron  lying  at  his  feet;  and  he  stepped  back,  and  the  thing  was  done  so  quickly 
that  I  can't  say  positively  whether  he  tripped  on  anything  or  not.  He  was 
within  a  step  of  the  hole.  This  barrel  was  not  fastened  to  the  floor  at  all. 
It  could  be  moved  anywhere.  The  floor  was  clear,  so  the  barrels  could  have 
been  put  anywhere  that  the  workmen  liked."  John  Romer,  the  foreman  in 
charge,  testified:  "I  saw  him  [Scliwaitz]  there  that  morning  just  before  I 
gave  him  the  warning  to  be  careful.  I  told  him  to  be  careful.  I  didn't  tell 
him  specially.  §m<^*U'o7»,  (ffte  Court.)  To  be  careful  of  what?  Answer.  Cax^ 
ful  not  to  fall.  Q.  AVas  he  there  when  you  lold  him  that?  A.  Yes,  he  was." 
The  defendants  asked  the  court,  at  the  close  of  the  plaintiff's  evidence,  to  dis- 
miss the  complaint,  on  the  ground  that  the  accident  was  caused  solely  by  the 
negligence  of  the  deceased,  and  that  no  negligence  was  proved  on  the  part  of 
the  defendants  rendering  them  liable  in  law  for  the  consequences  of  this  acci- 
dent. "The  Court,  There  is  no  doubt  about  this  question.  There  is  abso- 
lutely no  evidence  that  would  justify  a  finding  that  the  defendants  were  guilty 
of  negligence,  and  from  the  evidence  it  is  absolutely  apparent  that  the  injury 
was  the  result  of  the  plaintiff's  own  voluntary  act, — his  own  act  in  picking 
out  this  locality,  and  working  along-side  that  bole.  He  bad  hundreds  and 
hundreds  of  square  feet  about  there  where  it  was  absolutely  safe  to  do  his 
work,  and  be  deliberately  chose,  of  his  own  volition,  the  only  place  on  that 
floor  that  was  unsjife.  To  make  the  defendants  liable  for  an  accident,  under 
those  circumstances,  would,  in  my  opinion,  reverse  every  rule  of  law.  If 
the  jury  should  find  a  verdict  for  the  plaintiff,  I  should  set  it  aside.  I  think 
my  duty  would  be  to  set  it  aside."  And  the  motion  to  dismiss  the  complaint 
was  granted.    Plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Hector  H.  Hitchings,  for  appellant.    Butler,  StlUman  &  Hubbard,  {John 
Nottnan,  of  counsel,)  for  respondents. 

Brady,  J.    Giving  the  plaintiff  the  benefit  of  all  the  propositions  urged  in 
his  favor,  namely,  that  the  foreman  put  in  charge  of  the  men,  including  the 
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plaintifTs  intestate,  was  incompetent,  that  the  defendants  were  remiss  and 
negligent  in  not  covering  the  hole  through  which  the  intestate  fell,  and  did 
not,  therefore,  discharge  the  duties  they  owed  to  the  worl<men,  nevertheless 
the  evidence  shows  conclusively,  not  only  that  the  intestate  knew  of  the  ex- 
istence of  the  hole,  but  that  in  working  near  it  he  exposed  himself  to  danger 
voluntarily,  inasmuch  as  he  was  not  obliged  to  do  his  work  at  that  point,  and 
apparently  chose  it  because  it  was  more  convenient,  and  involved  less  labor. 
Aod  no  case  can  be  found  in  the  books  in  which  a  workman,  albeit  unused  to 
the  employment  he  was  engaged  in,  but  with  full  knowledge  of  its  dangerous 
features  and  surrounding  elements,  has  recovered  for  injuries  received  from 
one  of  such  dangers  to  which  he  voluntarily  exposed  himself.  He  is  bound 
to  protect  himself  by  the  use  of  his  senses.  The  rule  is  well  settled:  "If  the 
servant,  before  he  enters  the  service,  knows,  or  if  he  afterwards  dirscovers,  or 
if,  by  the  exercise  of  ordinary  observation  or  reasonable  skill  or  diligence  in 
his  department  of  service,  he  may  discover,  that  the  building,  premises,  ma- 
chine, appliance,  or  fellow4er\ant,  in  connection  with  which  or  with  whom 
be  is  to  labor,  is  unsafe  or  unfit  in  any  particular,  and  if.  notwithstanding 
sucli  knowledge  or  means  of  knowledge,  he  voluntarily  enters  into  or  contin- 
ues in  the  employment  without  objection  or  complaint,  he  is  deemed  to  assume 
the  risk  of  the  danger  thus  known  or  discoverable,  and  to  waive  any  claim  for 
damiigee  against  the  master,  in  case  it  shall  result  i  n  injury  to  him. "  Thomp. 
Neg.  p.  1008;  Hasktn  v.  RaUroad  Co.,  65  Barb.  129,  affirmed  56  N.  Y.  608; 
JoneM  V.  Hooch,  41  N.  Y.  Super.  Ct.  248;  Stoutenherg  v.  Lumber  Co.,  13 
Wkly.  Dig.  445;  Appd  v.  Railroad  Co.,  Ill  K.  Y.  550,  19  N.  E.  Rep,  93; 
De  Forest  v.  Jewett,  88  N.  Y.  264.  The  court  in  the  last  case  cited  said: 
"We  do  not  see  how  the  defendant  can  be  held  liable  in  this  case  without 
abolishing  the  well-established  rule  that  the  servant,  by  accepting  the  em- 
ployment, assumes  the  risks  and  perils  incident  thereto,  so  far  as  they  are  ap- 
parent and  obvious."  The  Judgment  appealed  from  must  for  these  reasons 
be  afiBrmed,  with  costs. 
All  concur. 


O'DoNHBix  e.  Mayob,  Etc.,  of  the  City  of  ITsw  Yobk. 

(Supreme  Court,  Oeiieral  Term,  Stnt  Department.    Febmary  11, 1891.) 

Bail— AonoH  to  Recotek  Honzt  Fjltd  on  FoBmiTBn  Rsoookizahos. 

'Where  a  judgment  on  a  forfeited  reoogDizance  has  been  vacated,  and  the  money 
jfalA  thereon  ordered  repaid  under  section  1488  of  the  Hew  York  consoUdstion  act, 
and  the  officer  who  received  the  money  declines  to  pay  over  the  same,  resort  can 
be  had  to  an  action  to  recover  the  money,  the  statute  providing  no  further  remedy 
than  (be  servioe  of  the  order  on  the  officer  who  received  the  money. 

Appeal  from  special  term,  New  York  county. 

Action  by  Joseph  O'Donnell  against  the  mayor,  etc.,  of  the  city  of  New 
York.  Defendant  appeals  from  a  judgment  overruling  a  demurrer  to  the 
complaint.  Laws  N.  Y.  1882,  c.  410,  §  1483,  providing  for  the  vacation  of 
judgments  on  forfeited  recognizances,  declares  that  "if  such  fine  shall  Iiave 
been  paid  on  judgment  collected,  in  whole  or  in  part,  upon  such  forfeited  re- 
cognizance, tlie  court  may,  in  its  discretion,  direct  the  same  or  any  part  thereof 
to  be  remitted,  and  the  officer,  district  attorney,  or  chamberlain  in  whose 
hands  the  money  remains  must  pay  the  same,  or  the  part  remitted,  according 
to  the  order,  retaining  the  costs,  if  any,  as  aforesaid." 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  O'Brien,  JJ. 

William  H.  Clark,  for  appellant.    Alex.  Thain,  for  respondeat. 

Daniels,  J.  The  riglit  of  action  relied  upon  in  the  complaint  is  for  the 
noovery  of  mon^y  paid  by  the  plaintiff  to  satisfy  a  judgment  and  execntion 
against  him  for  the  failure  to  produce  his  principal,  as  he  bad  become  bound 
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to  do  by  his  oUigation  u  bail.  The  principal  was  afterwards  produced  io 
eoart,  pleaded  gtiilty  to  the  indicta^ent,  and  was  lb«reupoTi  Qned.  and  paid 
the  fine.  An  application  was  then  made  to  the  court  of  general  sesnona  in 
which  tlie  indictment  had  bwn  pending  to  vacate  tt)e  judgment  nnder  wiiich 
the  plaintiff  bad  paid  the  money,  and  for  an  order  directing  t^  refunding  of 
the  money  paid  by  the  plaintiff  as  the  bail,  and  that  order  was  Blade  by  the 
court,  under  the  authority  of  section  1483  of  chapter  410  of  the  lLnwa  of 
1882,  ail  the  piieaedent  requirements  of  which  apffeared  to  have  been  com- 
plied with.  The  srder  was  served  npon  the  connptroller,  to  whom  the  money 
had  betm  finally  paid  by  the  chamberlain,  and  a  demand  was  made  upon  him 
for  its  payment  more  tlian  SO  days  previQus  to  the  conlmencemf^nt  of  tlie  salt. 
The  demurren*  was  sustained  on  the  ground  tliait  the  complaint  failed  to  state 
fkcts  presenting  a  cause  of  action.  The  rauit  he!d  the  objection  to  be  with- 
out fonndati  on,  md  overruled  the  demnrrer,  and  flrrnl  judgment  was  after- 
wards entered  ia  the  acti<m.  This  decision  has  been  objected  to  as  errone- 
oas,  for  the  reason  tliait  the  plahitifl  should  be  restricted  to  the  proceedings 
prescribed  by  this  section  of  the  aet  f<ar  the  recnvvry  of  tlie  money;  bnt  the 
section  provides  no  furttier  remedy  than  the  service  of  the  onler  on  the  of- 
fieer  who  has  reouived  the  money.  If  he  oeclinee  to  pay,  as  the  eonptroner 
has  done  in  this  ease,  the  act  prorvides  no  means  which  may  be  ta»ken  to 
oblige  faim  to  do  so,  and  the  only  remedy,  therefore,  to  which  resort  can  then 
be  had  is  that  by  way  of  an  action  to  i«cover  the  money.  The  obetaele  in  the 
way  of  snch  an  action  has  been  remeved  by  ▼acatiag  the  Judgment,  and  the 
oomptroller,  as  the  flseal  officer  of  tbe  city,  has  no  longer  any  legal  right  to 
detain  tbe  money  frum  the  piaintiff.  The  case  is  similar  to  that  presented 
by  t^e  reveteal  of  a  jtidgment  after  its  collection  by  execution.  There  the 
party  who  Itas  been  obliged  to  make  the  payment  nay  \iy  action  reoover  back 
the  money  so  paid.  Scholeg  v.  Haioep,  72  K.  Y.  578.  And  1Mb  principle 
Ins  been  spptied  to  eaetain  the  right  to  rpoe>ver  tbe  amount  of  an  erroneous 
assessment  paid  after  the  proceedings  have  been  reversed  by  tbe  action  of  the 
court,  (Peyser  v.  Mayor,  70  N.  Y.  497;)  and  its  general  application  is  sanc- 
tioned by  Mason  v.  Prendergast,  120  N.  Y.  536,  24  N.  E.  Bep.  806.  Redress 
by  action  is  all  that  has  been  secured  to  the  plaintiff,  since  the  comptroller 
has  declined  to  pay.  The  right  of  tbe  plaintiff  to  maintain  it  Is  reasonably 
well  suateined,  and  tbe  judgmeot  abo^  be  affirmed,  with  costs.    AUeencur. 


BlOHAJlDSCni  St,  BOTNTOK  Co.  V.  Babsxow  Stotb  Oo. 

(Sapreme  Court,  Beneral  Term,  t'Wtt  Department.    Pebmaiy  11, 1991.) 

Obstbuctiox  of  Bidbwaix  —  Pbeuhinabt  In^thotion  —  CoirmruANCB  Piiisbntb 

LiTB. 

The  oeoupantB  of  a  buUdine  caimot  appropriate  the  adjacent  aidewalk  for  the 
purposes  of  their  bnuuess  by  backing  or  placing  vehicles  upon  it,  and  thereby  ob- 
struct and  prevent  the  use  of  it  by  persons  lawfully  passing  along  the  street  on 
foot,  and  in  an  action  to  restrain  such  obstruction,  which  is  established  both  by 
plabiUiTs'  affidavits  and  by  admissions  in  defendants'  answer,  a  preliminary  injuno- 
tion  is  properly  continued  iietideiite  lite.    Afflrming  11  N.  Y.  Supp.  S3S. 

Appeal  from  special  term,  New  York  county. 

Action  by  tite  Uicbardson  &  Boynton  Company  for  injunction  against  tbe 
Barstow  Stove  Company  and  otbeia.  Defendants  appeal  from  order  continu- 
ing a  preliminary  injunction  pentUute  lite. 

Argoed  before  Vax  Bkumt.  V.  J.,  and  Daniels.  J. 

George  H>  FettU,  tor  appellant.     Charles  Henry  Phelps,  for  respondent. 

Danisls,  J.  Neither  the  case  of  WeUh  v.  Wilson,  101  N.  Y.  254,  4  K.  £. 
Bep.  633,  nor  that  of  Callanan  v.  Qilman,  107  N.  Y.  373,  14  N .  £.  Kep.  264^ 
carry  the  right  of  an  adjacent  occupant  of  a  building  upon  the  street  so  far 
as  to  permit  the  appropriation  uf  tbe  sidewalk  for  tbe  purposes  of  bis  busineea 
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by  biicking  or  placing  vehicles  upon  it,  and  tliereby  obstructing  and  prevent- 
ing the  use  of  it  by  persons  lawfully  passing  and  repassing  along  tlie  street 
on  foot,  and  there  is  no  principle  intimated  by  either  of  these  cases  that  will 
excuse  sucii  an  obstruction  or  use  of  the  sidewalk.  If  that  were  permitted, 
then  the  sidewalks  upon  business  streets  would  become  practically  useless  by 
their  occupation  for  persons  passing  along  the  walks,  and  having  the  par- 
amount right  to  use  tbein.  The  afiSdavits,  as  well  as  the  admission  in  the 
defendants'  answer,  are  abundant  to  establish  the  fact  that  it  did  create  this 
unlawful  obstruction  in  the  course  of  receiving  and  delivering  goods:  and 
sufiicient  has  been  presented  by  tliem  clearly  to  justify  the  continuation  of 
the  injunction  until  the  action  can  be  tried,  and  the  riglita  and  obligation  of 
these  patties  disposed  of,  upon  the  hearing  of  tbeevidenceat  the  special  twm. 
The  order  appealed  from  abould  be  affirmed,  with  910  costs  «nd  disburse- 
ments. 


Baoon  v.  Nbw  Soitax  Sbwiwo-Maob.  Oo. 

(Supreme  Court, 'Oenernl  Term,  Vlret  Department.   S'ebrusry  18, 1891.) 

1.  Kabtsb  aks  BsBTiiKT— Wrokovci.  Di8CHA.RaB— Tensbb  ot  Bsrvtcbs. 

Plainrtdff,  agunat  hi*  pvotest,  wasdiscborj^,  in  December,  from  defendant's 
ice,  upon  we  nound  that  there  was  nothuig  <or  him  to  do,  and  was  paid  up  to 
January  1st.  EUs  contract  was  for  einployment  until  jla>rU  int.  It  waa  also  stated 
to  him  that  tt  anythlntr  wasfound  for  him  to  do  it  should  he  given  him.  Beld,  that 
a  tender  by  plaintiff  of  hia  aervicea-on  Jannarj.lst  was  unneoeasary  to  hold  defend- 
•at  for  tkehalaaice  of  the  tarm. 

S.  BAI»— CONTBAOT  OF  BlBISS. 

Where  one  la  employed  At  a  yaarljy  oompeniatloD  for  one  year,  and  ait  its  termiaa- 
tlon  continues  in  the  same  employment  without  any  new  agreement,  the  hiring  la 
for  one  year  at  the  saone  oompensertlon. 

Appeal  from  oircuit  court,  Vew  York  county. 

Action  by 'George  £.  Bacon  against  the  New  Home  Sewing-MaobiHe  Oom- 
pany.  There  was  a  v«rdiot  for  plaintiff,  and  from  ttie  judgmeait  entered 
thereon  in  his  favor  the  defendant  appeals. 

Argued  before  Van  £bukt,  P.  J.,  and  BABTLBtrr  and  JBasrbtt  JJ. 

BoyaZ  S.  Crmnet,  Dor  Appellant.    Benry  S.  Bennett,  for  respondent. 

Yak  Bruwt,  P.  J.  Tbie  aetioa  waa  brought  to  recover  damages  for  aa 
alleged  nniawf  nl  discharge  of  the  plaintiff  by  the  defendant  before  the  termi- 
nation of  the  contract  of  employntent.  The  evidence  showed  that  the  plaia- 
tifF  bad  been  eBipk>yfid  by  Ute  deteodant  for  a  year  from  April  29,  1884,  at  a 
yearly  compensation,  aad  that  upon  the  termination  oi  this  year  of  employ- 
ment he  continued  in  the  esapioy  of  the  defendant  witboutany  new  wexpress 
agreement  being  entered  into.  In  Deoember,  1885,  he  was  diecharged  by  the 
defendant  upon  the  ground  that  the  defendant  had  nothing  further  for  him  to 
do,  and  the  statement  was  made  at  the  time  of  the  discharge  by  one  of  the  of- 
ficers of  the  company,  sworn  to  by  the  plaintiff,  and  not  contradicted  by  the 
defendant,  that  if  it  found  bt  required  his  services  it  would  gladly  give  him 
work.  At  the  time  of  the  discharge  plaintiff  claimed  that  bis  term  of  em- 
ployment did  not  expire  until  April  28th  following.  Testimony  was  offered 
sliowing  ttist  defendant's  place  of  business  was  in  Massaoliu setts,  and  that 
the  law  ut  Massachusette  was  that  where  there  was  no  express  written  or  oral 
stipulation,  which  fixed  the  time  for  the  employment,  that  element  of  the 
contract  depended  upon  the  understanding  and  intent  of  the  parties,  which 
could  be  ascertained  only  by  inference  from  their  written  and  oral  negotia- 
tions, the  usages  of  the  business,  the  situation  of  the  partiss,  the  nature  of 
the  employment,  and  all  the  circumstances  of  the  case,  and  ttvat  this  infec- 
ence  was  to  be  drawn  only  by  the  jury;  in  other  words,  that  the  jury  were 
to  determine  what  was  the  contract  existing  between  the  parties  at  the  ttiM 
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of  the  employment.  The  case  having  been  submitted  to  the  Jury,  a  Verdict 
was  rendered  in  favor  of  the  plaintiff,  nnd  from  the  judgment  thereupon  en- 
tered, and  from  an  order  denying  a  motion  for  a  new  trial,  this  appeal  is 
taken. 

It  is  claimed  npon  the  part  of  the  defendant  that,  the  plaintiff  having  been 
paid  up  to  the  let  of  January,  1886,  for  a  time  longer  than  lie  was  rendering 
service,  it  was  his  duty  immediately  thereafter  to  tender  his  services,  or  do 
an  equivalent  act.  Under  the  circumstances  of  this  case,  we  do  not  tbinic 
that  this  was  at  all  necessary.  The  plaintiff  was  abSDiutely  discharged  by 
the  defendant  upon  the  ground  that  it  had  nothing  for  him  to  do.  it  was 
also  stated  to  him  that  if  it  found  anything  for  him  to  do  it  would  gladly  give 
it  to  him  to  do.  The  defendant  had  talcen  its  position  that  it  had  a  right  to 
discbarge  the  plaintiff,  one  of  its  oQicers  stating  that  the  plaintiff  onglit  to 
think  himself  well  off  that  he  was  paid  for  the  time  he  actually  spent  in  the 
employ  of  the  defendant.  The  plaintiff  protested,  and  insisted  that  his  em- 
ployment extended  to  April  following.  This  was  denied,  and  be  was  told  to 
go.  Under  these  circamstances,  there  does  not  seem  to  have  been  any  neces- 
sity for  his  making  a  retender  of  his  services.  It  would  have  been  going 
through  an  idle  ceremony,  and  it  was  rather  bis  duty  to  seek  other  employ- 
ment in  order  that  he  might  lessen  the  damages  which  the  defendant  migbt 
be  called  apon  to  pay  for  the  breach  of  the  contract  if  it  was  found  to  be  a 
yearly  contract.  It  is  also  urged  that  the  contract  in  question  was  a  Massa- 
chusetts contract,  and  is  to  be  governed  by  the  Massachusetts  law,  and  that 
the  laws  of  Massachusetts  and  of  this  state  are  different  in  reference  to  the 
continuation  of  a  contract  where  its  original  term  had  expired.  We  have  ex- 
amined  with  care  the  case  to  which  attention  has  been  called,  and  we  ran  Bnd 
no  foundation  for  the  position  which  the  defendant  takes  in  reference  thereto. 
As  we  understand,  that  decision  is  founded  upon  the  fact  that  there  was  no 
employment  for  a  year  at  any  time,  neither  for  the  first  year  nor  the  second, 
but,  upon  the  contrary,  the  jury  might  find  from  the  circumstances  of  the 
case  that  the  Brst  employment  was  a  quarterly  employment,  with  a  right  to 
discharge  at  the  end  of  any  quarter,  and  that  was  all  that  was  determined  in 
regard  to  the  second  year's  employment.  In  the  case  at  bar  the  evidence  is 
explicit  that  the  first  employment  was  for  a  year,  and  that  this  employment 
was  continued  without  any  new  or  additional  contract  except  such  as  was 
implied  from  the  continuation  of  such  yearly  employment.  The  case  cited 
from  Massachusetts  {Tatternon  v.  Manufacturing  Co.,  106  Mass.  56)  in  no 
way  conflicts  with  the  law  as  it  has  been  established  by  the  courts  of  this 
state.  We  have  examined  the  exceptions  which  have  been  referred  to  in  the 
points  of  the  appellant's  counsel,  and  find  none  which  require  any  serious 
consideration.  We  think,  upon  the  whole  case,  that  the  judgment  was  right, 
and  that  the  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


Bbanth  o.  Branth. 

(Sttprem«  Cvart,  Oeneral  Term,  First  Department.    February  11, 1891.) 

OoirrEMPT — FioLUBB  TO  Pat  Costs  ahd  CkiuKSEL  Febb. 

Tbere  U  no  prorlslon  of  law  by  wbich  an  allowanoe  of  costs  and  counsel  fees  In 
an  action  for  aeparation  can  be  enforced  by  contempt  prooeedlngB.  Following  Joe- 
gwtn  v.  JacqpiAii,  88  Hun.  378.    DisUnguishing  Parfc  V.  Pai%  80  N.  Y.  UO. 

Appeal  from  special  term.  New  York  county. 

Separation  proceedings  instituted  by  Theresa  Branth  against  John  H.  BrantlL 
A  judgment  was  entered  granting  a  separation  from  b^  and  board  of  defend- 
ant in  favor  of  plaintiff.  Defendant  was  also  ordered  to  pay  plaintiff's  at- 
torneys, Langbein  Bros.  &  Langbein,  certain  costs  and  counsel  fees.  De- 
fendant now  appeals  from  an  order  adjudging  him  to  tie  in  contempt  fornon. 
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payment  of  said  costs  and  counsel  fees.    For  former  report,  see  10  N.  Y. 
Sapp.  688. 

Argued  before  Yas  BRiniT,  P.  J.,  and  Bbadt  and  Danibls,  JJ. 

W.  J.  Lynch,  for  appellant,    ffeorge  F.  Langhetn,  tot  respondent. 

Van  Brunt,  P.  J.  We  are  of  the  opinion  that  the  case  of  Jaoquin  t. 
Jaequin.  36  Hun,  878,  was  correctly  decided.  It  is  true  that  it  appears  to 
be  in  conflict  withthecaseof  Parft  v.  Parft,  80  N.Y.  156,  wherein  it  is  said  that 
the  claim  ihat  the  attachment  should  be  vacated,  because  it  was  based  upon 
the  refusal  of  tlie  defendant  to  pay  the  costs  of  the  suit,  is  sufficiently  an- 
swered by  the  fact  that  it  was  Issued  for  disobedience  of  the  order  of  the  court. 
No  such  question  was  involved  in  the  case  of  Park  v.  Park,  as  we  have  as- 
certained by  examining  the  record  as  It  was  presented  to  the  court  of  appeals. 
The  only  costs  for  the  recovery  of  which  the  attachment  was  issued  were  the 
costs  and  expenses  of  the  proceedings  for  the  attachment.  And  it  is  clear, 
for  the  reasons  stated  in  Jaequin  v.  Jaequin,  that  the  power  to  commit  for 
non-payment  does  not  extend  to  the  costs  and  allowances  contained  in  the 
final  judgment.  In  fact,  it  is  evident  that  the  court  does  not  direct  the  pay- 
ment of  such  costs  in  a  judgment  of  that  description,  but  simply  allows  a  re- 
covery of  the  same,  and  permits  judgment  to  be  entered  therefor;  in  this  re- 
spect differing  very  materially  from  the  provisions  of  a  judgment  for  the  pay- 
ment of  alimony,  in  respect  to  which  no  judgment  can  be  entered,  and  which 
can  only  be  collected  by  the  proceedings  authori/.fd  by  the  Code.  We  think, 
therefore,  that  the  order  should  be  reversed ;  but,  in  view  of  the  fact  of  its 
having  been  made  relying  upon  the  previous  opinion  of  the  general  term. 
It  tbould  be  without  coats.    All  concur. 


BoTHBOHiiJ)  V.  Bio  Obandb  WEerrEBN  Bt.  Go. 
(Supreme  Court,  General  Term,  First  Department    Febmary  li,  IML) 

1.  Fi,BAi>nie— FORBioK  Statutes. 

The  law  of  a  foreign  state  is  a  fact  whloh  must  be  pleaded. 

S.  Bamb. 

In  an  action  against  a  railway  oompsny  upon  interest  coupons  attached  to  mort- 
ftaf(0  bonds  of  another  corporation,  where  It  is  claimed  that  defendant  is  liable 
07  reason  of  a  consolidation  of  the  corporation  which  issued  the  mortgage  bonds 
with  another  corporation,  the  only  allegation  in  the  complaint  from  which  such 
llabUityconldbe  inferred  was  that  "thereby,  and  under  the  laws  •  •  •  of  C!ol- 
orado  and  of  *  *  *  Utah,  *  *  *  all  the  debts,  liabilities,  and  duties  of  said 
oonsoUdatingcompaniesandcorporations,  respectively,  thereupon  attached  *  *  • 
to  the  defendant  herein,  and  became  enforceable  agunst  iV>  eta  Held,  that  the 
complaint  was  demurrable,  as  stating  a  mere  conclusion.  Distinguishing  Bemey 
V.  DrexeU  88  Hun,  84^ 

Appeal  from  special  term.  New  York  county. 

Action  by  Simon  Rothschild  against  the  Rio  Grande  Western  Railway  Com- 
pany. Defendant  appeals  from  an  interlocutory  judgment  overruling  its  de- 
marrer  to  the  complaint. 

Argued  before  Van  Bbumt.  P.  J.,  and  Babtlett  and  Babbett,  J  J. 

Theodore  F.  U.  Meyer  and  Edward  M.  Shepard,  for  appellant  William 
Strauss,  for  respondent. 

Barbbtt.  J.  The  defendant  is  a  foreign  corporation  created  by  the  laws 
of  Colorado  and  Utah.  It  is  sued  upon  interest  coupons  attached  to  mort- 
gage bonds  of  another  corporation.  The  plaintiff  claims  that  the  defendant 
is  Uable  upon  these  coupons  by  reason  of  a  consolidation  of  the  corporation 
which  issued  the  mortgage  bonds  with  another  corporation,  and  he  daims 
that  the  present  defendant,  by  this  consolidation,  became  liable  upon  these  coa- 
poDS.    The  only  allegation  in  the  complaint  from  which  this  legal  liability 
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can  be  inferred  is  in  these  words:  "Thereby,  and  under  thelawsof  thestate 
of  Colorado  and  of  the  territory  of  Utah  aforesaid,  all  the  debts,  liabilities,  utd 
duties  of  said  conjBolidaldng  oomptuiVes  and  corporatione,  reapeotively,  tkere- 
upon  attaebed  to  aaid  new  corporation.  th«  defendant  herein,  and  became  en- 
forceable against  it  to  the  same  extent  as  if  said  debts,  liabilities,  and  duties 
had  been  incurred  or  ooatracted  by  it."  Tlie  demurrer  is  upon  the  ground 
that  the  laws  of  Colorado  and  Utah  are  facts  which  must  be  pleaded,  and  that 
the  bare  allegaiioii  that,  under  these  lavs,  the  liabilities  of  the  consolidat- 
ing oompaaies  became  attached  to  the  defendant,  tmd  eaforoea;ble  against  it, 
ia  insaflicaeot  to  oeestitute  a  eauae  of  action.  W«  tliink  the  deouirrer  was 
well  fonnded.  Tbe  aUegation  ia  not  astatemeot  of  fact,  bat  of  a  legal  eonclu- 
aion  fron  uadiadosed  facta.  It  is,  in  eflect,  saying  tliat  under  foreign  laws, 
of  whlcb  we  know  nothing,  one  person  has  become  liable  for  another  per- 
son's debts,  and  iit  differs  in  no  sut«itaHtial  particular  fi'oni  an  allf^ation — 
which  has  always  been  treated  as  a  mere  conclusion — that  tlie  defendant  is 
indebted  to  tbe  plainilff.  It  is  cU-ai-  that  tbe  foreign  law  should  bav«  been 
pleaded.  Tbe  law  of  a  foreign  state  is  a  fact  to  be  alleged  and  proved  like 
any  other  fact.  It  is  not  neceasary  to  plead  the  evidenoe  of  the  fact,  wlietfaer 
such  evidence  be  eiabodied  in  the  statutes  of  tbe  foreign  sUkte  or  in  tla«  de- 
cisions of  its  courts.  Silt  tbe  fact  that  a  given  (iropoeLbion  is  tbe  law  must  be 
stated,  if  each  fact  is  eiAenti,id  to  a  recovery.  Tbe  case  of  Jiemey  v.  Dnxei, 
SS  Hun.  34,  daea  aot  eeniSiet  witli  tbia conclusion.  There  a  faet  vaa  stated, 
nauely,  that  u{ion  tbe  testator's  death  km  persooal  projpertty,  "utuier  the  laws 
of  France, "  veated  tnunediately  in  certain  of  tbe  pktlntiffs.  That  •was,  ia  aab- 
•tance,  aa  aliegatisin  that  these  persona  ^'ere  tlie  ownera  «f  (be  pcoperty 
whicli  the  defendants  were  chargml  with  having  eoaverted:  ia  otbor  wurda. 
an  allegation  of  the  fact  of  plaintiff's  title.  It  is  true  that  this  allegation 
was  coupled  with  a  disclosure  of  its  legal  source.  But  such  disclosure  was 
superfluous.  It  was  simply  a  suggestion  of  the  nature  of  the  proof  which 
would  be  addnced  upon  the  trial  to  support  the  fact  of  title,  as  alleged.  It 
will  b«  obaerved,  too,  tbat  the  defendants  in  that  case  were  sought  to  be 
charged  with  a  common-law  liability,  while  the  defendant  here  can  only  be 
held  under  tbe  statutes  of  Colorada  and  Utah.  Theplaintiff  here  has  neither 
pleaded  such  statutes,  nor  any  fact  from  which  the  conclusion  that  a  liabil- 
ity for  the  coupons  in  suit  attached  to  the  defendant,  and  became  enfoiceable 
against  it,  can  be  deduced.  The  judgment  should  tber«f»re  be  reversed, 
with  costs,  and  the  demurrer  sustained,  with  leave  to  the  plaintiff  to  amend 
bis  complaint  within  20  days  npon  payment  of  the  costs  ot  the  demurrer  and 
of  this  appeal.    AH  concur. 


BiQBLow  e.  Doting  et  al. 
{Supreme  Court,  General  Term,  Fio'it  DefxutmmL    February  11,  MdlO 
L  Bbpobt  or  Baraaaa. 

It  is  tbe  dul^  of  a  referee  in  proceedlogs  to  djstribvle  tbe  aurptoB  after  foteolos- 
nre  oale  to  incorporate  in  his  decision  the  facts  found. 

9.  MiCHANIO'S  LiSN — CONTINDAKCB. 

Under  Laws  1886,  c.  312,  1 6,  provtdinr  that  a  mechmlo'B  Uen  shaU  not  be  biadtng 
for  a  longer  period  than  one  year  after  ita  flliu  unlaes  within  that  time  an  aetion 
is  commencea  to  enforce  the  lien,  or  "an  order  be  made  bv  a  court  of  record  ooo- 
tinuing  such  Uen,  and  a  new  docket  be  made  BtatinK  suoh'facts, "  a  refiiinK  before 
the  expiration  of  the  first  year  continues  the  lieu  indefinitely  until  the  order  of  coa- 
tiavanoe  is  vaoatad,  or  Uie  Jjbb  is  dispoaed  of  in  aaie  et.  Uie  other  manuera  provided 
by  tbe  statute. 

Appeal  from  speoial  term,  New  York  covnty. 

Action  by  Eunice  A.  Bigelow  against  Sarah  J.  Soying  and  William  J. 
Bailey  and  others.  Defendant  Bailey  appeals  from  an  order  confirming  a  re- 
port of  a  referee  distributing  the  surplus  moneys  wiaing  on  the  foredoenre 
of  a  mortgageu 
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Argued  before  Yam  BRUirr,  P.  J.,  and  DAmicLS  and  O'Brten,  JJ. 
James  P.  Camphtll,  for  appellants.    John  C.  Shaw,  for  respondent. 

Van  Bbttnt,  P.  J.  The  facts  material  to  the  point  raised  npon  tbis  ap- 
peal are  as  follows:  Sarafa  J.  DoTing,  belnffr  the  owner  of  premises  situated 
at  Nialii  avenue  and  Bixty-Ninth  street  in  the  city  of  New  York,  mortgaged 
the  same  to  Juhn  C.  Shaw,  which  mortg-.iire  was  dulr  assigned  to  the  plaintifl 
in  this  Nction  liy  Shaw.  In  October,  1887,  the  appellaoat  dniy  Sled  a  lien 
against  said  premises  for  labor  and  materials  farnistied  for  buildings  which 
were  being  erected  on  said  premises,  which  was  duly  docketed  in  the  office  of 
the  dark  of  the  diy  and  county  of  New  York.  In  May,  1888,  the  said  Sarah 
J.  Dof ing  oooTeyed  the  stud  premiaeB  to  the  said  John  C.  Shaw.  In  July, 
1888,  one  Meyer,  who  had  also  filed  a  lien  against  these  premises,  commenced 
an  action  to  foreclose  the  same,  mnking  the  appellant  Bailey  a  party  defend- 
ant as  a  lienor,  and  Bailey  duly  fiked  a  notice  of  lis  pendens.    In  October, 

1888,  Bailey  procured  an  order  fro*  tlie  court  of  common  pleas,  which  pro- 
vided that  bis  iien  "be  and  liereby  ie  aoiitiaued  pursuant  to  leotloB  6,  chap- 
ter 342,  of  the  Laws  of  1885."  and  the  derk  of  the  city  and  coanty  of  New 
York  was  directed  to  make  a  new  docket  of  the  lien  oontiuved  by  mid  order, 
which  he  did.  In  November,  1888,  John  G.  Shaw  conveyed  Uie  premises  in 
'qneatien  to  tha  BittMouaigdBle  Stare  ft  Apartraent  Company.     In  Febmary, 

1889,  this  action  to  foreclose  said  mortgage  was  begun,  the  aix>ve-named 
lieniorB  being  parties  defendant,  and  sneh  proceedings  were  bad  therein  that 
in  April,  1890,  tiie  premises  were  sold  under  a  decree  of  foreclosure  and  sale 
entered  in  this  aetlon,  and  in  May,  1888,  a  surplus  rasultiiig  apon  sueh  sale 
was  paid  to  the  chambtTlain.  In  June  the  lien  suit  brouglit  by  Meyer  was 
^iaouitinBed  by  cousant,  and  the  notices  of  lis  pendens  eaneeled.  The  ap- 
petlant  Uten  &led  bis  claim  to  the  sarplus  moneys.  In  July  the  appellant 
Bailey  moved  te  set  aside  the  order  diecoaiinutng  the  action  of  Meyer,  which 
was  denied;  and  in  Aaigast,  upon  the  application  of  the  said  Bloomingdale 
Store  &  Apartanent  Oompaar,  aa  aider  <d  reference  was  made  referring  it  to 
«  referee  ta  determine  the  priority  of  claims  npon  said  surplus  moneys,  and 
after  a  hearing  the  refecee  reported  in  favor  of  tbe  Bloooiingdale  Store  ft 
ApBrtmeBt  Company,  whicb  report  being  oonflrmed  at  special  term,  from  the 
order  thereupon  entered  this  appeal  is  taken. 

It  should  be  observed  that  the  referee  in  the  making  up  af  his  report  has 
totally  failed  to  comply  witii  ttie  requirements  of  tbe  Code,  which  requires  the 
court  or  referee  trying  the  eause  to  incorporate  in  the  decision  the  facts  found, 
so  that  a  party  may  found  his  appeal  upon  Um  report  and  judgment  or  order 
entered  tbereoiu  if  it  Is  claimed,  as  it  is  ia  the  easf  at  baor,  thiit  upon  the  facts 
found  theeonclnsion  is  erroneous,  withoot  the  unnecessaiy  labor  of  making 
a  case.  The  referee  in  the  ca;e  at  bur  has  inoorporated  in  his  decision  none 
of  tike  facts  found  at  the  request  of  the  appellant,  and  his  rep(»t  ought  prop- 
erly to  be  sent  back  to  him,  in  order  that  he  frame  proper  findings.  The  very 
object  of  requiring  requests  to  find  to  be  snbmitted  before  decision  is  that  all 
the  facts  found  nay  be  included  tfaeredn.  In  seems  to  as  clearthatthe  referee 
erred  in  holding  that  the  appellant's  lien  had  expired  after  the  expiration  of 
one  year  after  its  coatinuanca.  Tiie  statute  onder  which  this  lien  was  filed 
(Laws  1885,  e.  842,  §  6)  provides  as  foUows:  "No  lim  provided  for  in  this 
act  shall  bind  the  property  therrin  described  for  a  longer  period  than  one  year 
after  the  notice  of  lien  lias  been  ftled,  unless  wtthin  that  time  an  action  is 
eonunenced  to  enforce  tlie  same,  *  *  *  or  unless  an  order  be  made  by  a 
court  of  record  oentinuing  such  lien,  and  a  nerw  docket  be  made  stating  such 
fact. "  There  is  no  ptrovlsion  wiintever  in  this  act  as  to  the  length  of  the  time 
that  ttie  order  shall  be  operative,  but  there  are  laethods  provided  by  which  an 
owner  may  compel  a  discharge  of  a  lien,  or  the  commencement  of  an  aetioo 
to  faredose  the  saoM.    The  order  eontiaaing  the  Usn  In  tb«  case  at  bar  tior 
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plj  continued  the  lien  for  no  definite  time,  bat  for  such  time  as  the  statute 
pDrmitted.  It  seems  to  us  clear  that  it  was  the  intention  of  tlie  legislature 
that  after  such  a  lien  was  continued  generally  without  any  limitation  as  to 
time  it  should  continue  until  the  vacation  of  the  order  of  continuance,  or  un- 
til the  lien  was  disposed  of  in  the  other  manners  provided  by  the  statute.  The 
court  continuing  the  lien  could,  of  course,  vacate  such  continuance  upon 
proper  cause  shown.  This  view  is  sustained  by  the  fact  that  in  the  lien  law 
of  1882,  although  not  applicable  to  the  city  of  New  York,  saccessi ve  orders  of 
continuance  are  provided  for,  wliile  in  the  act  of  1885  there  is  only  one  order 
of  continuance  allowed.  We  cannot  see  why  the  effect  of  the  order  of  con- 
tinuance should  be  limited  to  one  year  any  more  than  to  one  month,  the  stat- 
ute being  silent  upon  the  subject.  It  was  evidently  the  intention  to  leave  the 
matter  to  the  discretion  of  the  court  making  the  order  to  limit  its  operation  if 
they  saw  fit.  In  the  case  of  Ifetoell  v.  Warren,  44  N.  Y.  244,  a  similar  stat- 
ute was  construed.  This  case  arose  under  the  act  relating  to  chattel  mort- 
gages. The  act  provides  that  a  chattel  mortgage  shall  be  void  as  to  creditors 
unless  the  mortgage,  or  a  copy  thereof,  is  flled  as  directed  in  the  statute.  It 
Is  then  provided  that  the  mortgage  shall  cease  to  be  valid  after  the  expira- 
tion of  one  year  unless  within  30  days  preceding  the  expiration  of  that  year  a 
true  copy  be  again  flled;  and  it  was  lield  that  a  mortgage  once  reflled  was  valid 
forever,  or  until  some  statute  of  limitations  should  run  against  it.  So  in  the 
case  at  bar  there  is  one  of  two  conditions  which  must  be  complied  with  in 
order  that  a  lien  may  be  continued  beyond  a  year,  viz.,  commencement  of  an 
action  to  enforce  the  lien  or  procuring  an  order  continuing  the  same.  When 
either  of  these  conditions  are  complied  with,  the  lien  is  continued  until  the 
action  or  order  is  disposed  of.  In  the  event  of  the  granting  of  an  order,  the 
court  can  of  course  limit  the  length  of  continuance,  or,  In  a  proper  case,  en- 
tirely refuse  to  continue.  It  is  urged  by  the  respondent  that  the  case  of  Dar- 
row  V.  Morgan,  65  N.  Y.  833,  is  an  authority  to  the  contrary.  This  case 
arose  under  the  lien  law  of  1863,  in  which  the  language  is  of  similar  import 
to  that  of  the  act  of  1883.  It  may  be  true  that  the  court  in  the  case  cited  may 
have  used  language  in  hostility  to  this  view,  but  no  such  question  was  before 
the  court,  and  no  attempt  was  made  to  adjudicate  upon  it.  An  examination 
of  the  original  record  of  the  case  tiled  with  the  court  uf  appeals  shows  that  the 
order  continuing  the  lien  was  general  in  its  language,  and  did  not  attempt  to 
confine  the  continuance  to  any  particular  time.  This  case  would  therefore 
have  been  an  authority  in  favor  of  the  position  of  the  respondents  in  respect 
to  the  lien  law  of  1885  had  there  been  any  question  to  be  determined  by  the 
court  of  appeals  in  respect  of  the  continuance  of  the  lien  mentioned  in  that 
case.  But  the  opinion  of  the  Court,  as  has  already  been  suggested,  bad  nu 
reference  to  the  question  as  to  whether  the  lien  has  been  legally  continued  or 
not,  but  only  related  to  the  question  before  it,  whether  a  court  of  original 
jurisdiction  had  a  right  under  such  circumstances,  viz.,  where  a  lien  had  ex- 
pired, to  enter  a  personal  judgment.  We  think,  therefore,  that  the  case  cited 
is  not  an  authority  which  overruled  the  principle  laid  down  in  the  case  of 
Nefjxll  V.  Warren,  supra,  and  therefore  cannot  control  in  the  disposition  of 
the  question  now  before  the  court. 

The  claim  that  the  proceeding  in  the  court  of  common  pleas  to  vacate  the 
order  of  discontinuance  in  the  case  of  Meyer  v.  Doping,  in  any  way  aSects  the 
right  of  the  appellant  to  raise  the  question  as  to  the  existence  of  his  lien  in 
this  proceeding  cannot  be  sustained,  if  for  no  other  reason,  because  it  does  not 
appear  in  the  order  of  the  court  of  common  pleas  that  any  adjudication  what- 
ever was  made  upon  that  point.  Reference,  it  is  true,  is  made  to  it  in  the 
course  of  the  opinion,  but  it  is  well  settled  that  an  opinion  cannot  be  adverted 
to  in  order  to  ascertain  the  grounds  upon  which  an  order  has  been  made.  It 
may  very  well  be  questioned,  had  the  order  expressly  proceeded  upon  the 
ground  that  th«  lien  of  the  appellant  bad  expired,  whether  such  adjudication 
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in  that  proceeding  by  the  court  of  common  pleas  would  haye  been  binding 
upon  this  court  in  ttie  proceedings  now  before  it.  The  exceptions  to  ttie 
referee's  report  should  be  sustainMl,  and  the  order  oonflrming  the  same  re> 
versed,  and  a  reference  ordered  to  a  new  referee  to  determine  the  priority  of 
the  liens  upon  the  surplus  moneys,  with  costs  to  the  appellant  to  abide  the 
event  of  the  future  reference.    All  concur. 


Pbopui  v.  Piersoh. 
(Supreme  Court,  General  Term,  fHrst  Department    Febmacy  11, 18B1.) 

ImrKBBPiEiui — Secukitt  AaAiNST  FiBBS — Rope  Act. 

Laws  N.  Y.  1887,  c.  i^,  commonly  styled  the  "Rope  Act, "  requiring  the  propri- 
etor of  every  hotel  exceeding  two  Btories  In  height,  which  1b  not  flre-proof,  to  place 
a  rope,  or  other  better  appliance,  to  be  used  as  a  fire-escape,  in  every  room  except 
the  rooms  on  the  ground  floor,  does  not  apply  to  the  city  of  New  York,  as  Laws  H. 
Y.  1887,  c  666,  amending  section  499  of  the  consolidation  act,  provides  a  complete 
and  thorough  system  for  equipping  hotels  in  that  city.    Baktlbtt,  J.,  dissenting. 

Appeal  from  court  of  general  sessions,  Kew  York  county. 

An  appeal  by  Frank  A.  Pierson  from  a  judgment  entered  against  him  upon 
the  verdict  of  a  Jury  convicting  him  of  a  violation  of  Laws  N.  Y.  1887,  c. 
720. 

Argued  before  Van  Brunt,  P.  J.,  and  Babtlett  and  Barbbtt,  JJ. 

Wm.  J.  Fanning,  for  appellant.  Jofm  R.  Felloios,  Dist.  Atty.,  (ifojren- 
fie  Bemple,  Asst.  Dist.  Atty.,  of  counsel,)  for  the  People. 

Babbett,  J.  This  appeal  brings  up  the  question  whether  the  city  of  'Sew 
York  is  excepted  from  the  operation  of  chapter  720  of  the  Laws  of  1887,  entitled 
"An  act  to  provide  fire-escapes  in  hotels,"  commonly  known  as  the  "Hope 
Act."  Tbeappellant  claims  such  exemption  under  section  499  of  the  con- 
solidation act,  as  amended  by  cliapter  566  of  the  Laws  of  1887.  The  latter 
amendment  was  passed  on  the  15th  day  of  June,  and  was  made  to  take  effect 
20  days  thereafter,  while  chapter  720  was  passed  on  the  25th  day  of  June,  and 
took  effect  immediately.  Chapter  720  is  a  general  law,  on  its  face  applicable 
to  tlie  whole  state,  requiring  the  proprietors  or  manaffera  of  every  hotel  ex- 
ceeding two  stories  in  height,  which  is  not  lire-proof,  to  "place  or  cause  to 
be  placed  a  rope  or  other  better  appliance,  to  be  used  asa  Sre-esci«pe,  in  every 
room  of  said  hotel  used  as  a  lodging  room  except  the  rooms  on  tlie  ground 
floor."  Violation  of  this  requirement  is  punishable  as  a  misdemeanor,  and 
as  a  means  of  enforcement  provision  is  made  for  semi-annual  inspections  of 
every  room  in  every  city  and  village  hotel  in  the  state.  The  appellant's  con> 
tention  is  that  the  amendment  of  the  consolidation  act,  to  which  we  have  re- 
ferred, was  intended  to  provide  a  comprehensive  and  exclusive  system  for  the 
city  of  New  York  adequate  to  remedy  all  the  mischiefs  aimed  at,  embracing 
a  much  wider  area  of  subjects  than  the  general  act,  and  conferring  authority 
to  effect  its  objects  by  better  and  more  appropriate  means  than  a  single  crude 
make-shift.  This  contention  is  well  founded,  and  the  amendment  in  ques- 
tion certainly  does  create  such  a  system.  It  is  entirely  clear  from  an  exami- 
nation of  these  acts  that  the  general  law  was  nut  intended  to  repeal,  supersede, 
or  modify  the  carefully  framed  and  broad  provisions  of  the  special  enactment. 
The  real  question  is  wliether  these  acts  are  both  applimble  to  the  locality. 
Was  it  intended  to  superadd  the  single  and  special  safeguard  provided  for  in 
the  general  act  to  the  elaborate  system  of  safeguards  furnished  by  the  special 
act?  After  a  careful  review  of  these  acts,  we  think  this  question  must  be 
answered  in  the  negative.  The  requirement  of  the  single  safeguard  in  the 
general  act  is  absolute.  The  authority  conferred  by  the  special  act  is  plainly 
inconsistent  with  the  absolute  requirement  of  any  one  particular  safeguard. 
That  act  leaves  the  entire  subject  to  the  judgment  of  the  superintendent  of 
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buildings,  acting  wltli  the  concurrence  of  tiK  boavd  of  SrecoBtiniasioiien. 
Tlxia  is  expresaive  of  the  inadequacy  of  any  iron-elad  legislatire  formula,  and 
ci  the  intention  to  sabstitate  therefor  the  judgment  of  a  sltilled  expert  acting 
from  time  i»  time  upon  progressive  ideas,  with  the  approval  of  the  local  ofiB- 
eial»  whose  f  unctittns  beat  qualify  them  to  co-operate  with  bin.  Under  tliis 
special  act  the  hotei-l;eeper  may  be  required  to  provide  the  rope  called  Cot  by 
the  general  act.  But  he  may  also  be  required  to  do  much  more.  lie  may  in 
fact  be  required  to  provide  genuine  and  adequate  fire-escapes,  based  upon  ex- 
perience and  scientific  principles.  Can  it  be  possible  that  where  this  has  been 
done  the  hotel-keeper  must  also,  to  satisfy  the  legislative  intent,  lumber  up 
each  room  ia  his  house  with  a  coil  of  rope,  an  appliance  which,  in  case  of  fire, 
would  tend  to  distract  attention  from  other  and  better  means  of  escape,  and 
possibly  jeopardize  the  guest's  life  by  sugigestlng  an  attempt  to  utilize  the 
first  and  poorest  device  at  hand?  It  seems  reasonably  clear  that  that  could 
not  have  been  tlte  legisUtive  purpose.  It  seems  equally  clear  that  the  single 
and  iBaperfect  safeguard  required  by  the  general  act  was  not  intended  to  op- 
erate where  special  provision  for  a  complete  and  thorough  system  was  made 
for  any  particular  locality  in  the  state.  Where  no  such  special  p-oviaiun  has 
been  made,  the  general  law  ia,  of  course,  operative.  Tlie  legislature  thus  in 
effect  says:  Where  we  have  nothing  better,  we  willat  least  have  tbia.  Every- 
thing in  the  two  acts  points  to  this  construction.  The  general  act  excludes 
from  Its  operation  fire-proof  buildings.  In  such  no4  even  a  rope  is  required. 
Tke  spf  cial  act  makes  no  sach  distirtction.  Tlie  practical  enforcement  of  the 
general  act  is  placed  in  the  hands  of  the  chief  engineer  of  each  fire  depart- 
ment in  the  state  (or  some  person  deputized  by  him)  and  the  mayor  or  uther 
chief  executive  officer  of  cities  and  villages.  The  special  act,  as  we  have  seen, 
intruats  the  execution  of  its  requiremeDta  to  the  snpecintendeBt  of  buikUngs- 
acting  in  one  line  of  duty  alone,  and  in  another  with  the  concurrence  of  the 
board  of  fire  commissioners.  This  last  eonsideration  suggests  a  seeming  iiw 
aceuraey  in  one  statement  made  in  his  brief  by  the  learned  counsel  for  the 
reapMMlent.  He  says  that  the  only  provisios  in  the  apecial  act  on  tlae  subjeet 
in  question  is  that  which  authorized  tbe  saperintendent  of  bnildings  to  direct 
what  fire-escapes  and  means  of  egress  shall  be  provided  for  buildings  oecu- 
{tted  as  hotels  "  more  than  three  stories  in  height,  and  having  more  than  fif- 
teen rooms."  If  this  were  all,  there  might  he  some  force  in  tlae  arguments- 
that  the  mischiefs  aimed  at  were  not  fully  covered.  But  reading  further  on  ia 
the  same  section  we  find  tt>e  following  additioiiiiil  provisions:  "In  all  build- 
ings of  a  public  character  already  erected,  or  hereafter  to  be  built  in  said  city» 
sucb  as  hotels,  churches,  theaters,  restaurants,  raiirotid  depots,  puUie  halls,, 
and  other  buildings  used  or  intended  to  be  used  for  the  pnrposes  o(f  public 
amusement  or  instruction,  the  halls,  doors,  stairways,  seats,  passage-ways, 
and  aisles  shall  be  arranged  as  tlie  aD|ierintendent  of  buildings,  with  the  con- 
currence of  the  board  of  fire  commissioners,  shall  direct,  to  facilitate  egms  in 
case  of  fire  or  accident,  and  to  afford  the  requisite  and  proper  acoommodatioa 
for  the  public  protection  in  such  cases.  *  *  *  The  superintendent  at 
buildings,  with  tbe  concurrence  of  tbe  board  of  fire  commissionera,  may  at 
any  time  serve  a  written  or  printed  notice  upon  tbe  owoer,  lessee, or  manager 
of  any  of  said  buildings,  directing  any  act  or  thing  to  be  done  or  provided  in  or 
al)out  tbe  said  buildings  and  the  several  appliances  therewith  connected,  sncb 
as  halls,  doors,  stairs,  windows,  seats,  aisles,  and  fire-eBcapea,  so  as  to  afford 
sucb  security  to  the  public  in  the  uses  to  which  they  may  be  severally  ap- 
plied, as  they  may  deem  necessary."  Thus  buildings  of  every  kind  and  elaas 
used  for  hotel  purposes  are  brought  within  the  operation  of  tbe  law,  and  tbe 
local  officials  are  authorized  to  exercise  their  judgment  with  regard  to  hotela 
of  the  character  specified  in  the  general  act  as  fully  as  with  regard  to  any 
other  structure,  it  will  be  observed  that  the  general  act  was  passed  but  a 
few  daya  after  tbe  special  act.    Now.  tbe  latter  exhibits  the  utmost  ears  ia 
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preparation.  It  is  minute,  detailed,  comprehensive,  nnd  seemingly  all-soffl- 
clent.  It  is  scarcely  conceivable  that  after  all  this  the  legislature  intended  a 
few  days  later  to  say  to  tlie  officials  upon  whom  they  had  conferred  snch  broad 
powers:  "There  is  one  point,  however,  upon  which  you  shall  not  exerciseany 
diseretion,  and  that  is  as  to  having  a  rope  or  other  l>etter  appliance  in  every 
room.  Th«t  must  be  whether  you  can  improve  upon  it  or  not;  whether  it 
mars  your  more  scientific  methods  or  not"  Finally  the  argument  is  pressed 
Qpon  us  that,  as  the  special  act  repeals  all  former  provisions  of  the  local  law 
for  criminal  prosecution  of  oifenders  against  fire-escape  laws,  it  must  have 
been  because  a  substitute  was  contemplated  in  the  criminal  provisions  of  the 
rope  law.  We  think  that  this  suggestion  of  legislative  "looking  forward"  is 
qnite gratuitous.  There  was  nothing  in  the  surroundings  to  justify  such  an 
implication.  A  Bul)stitute  for  these  criminal  provisions,  and  an  exccfdingly 
effective  one,  was  provided  in  the  special  act  itself,  namely,  the  provision  of 
section  513,  auttiorizing  the  fire  department,  in  case  the  dii-ections  of  the 
superintendent  are  not  complied  with,  to  asl?  the  supreme  court  for  an  order 
directing  the  de|)artment  to  vacate  the  building  until  compliance  is  made; 
also  authorizing  the  department  to  do  the  work  itself,  and  to  charge  the  ex- 
penseas  a  lien  upon  the  building.  With  such  practical  and  efficient  remedies, 
resorts  to  the  criminal  law  became  unnecessary.  The  object  of  punishment 
was  to  compel  the  result.  It  was  a  nii-ans  to  an  end.  Here  the  end  was  ac- 
oomplished  directly,  and  indirect  means  are  superfluous.  Our  conclusion  is 
that  the  city  of  Xew  York  is  not  within  the  operation  of  the  general  act  in 
question,  and  that  therefore  the  judgment  should  be  reversed,  and  the  defend- 
ant discharged. 

Yah  Bbvht,  P.  J.,  concnrs.    fiARTLEXT,  J.,  dissents. 


Metbopolitan  El.  Bt.  Co.  v.  Lbtt. 
(Swpreme  Court,  Oenerai  Term,  First  Depmtment.    January  tfl,  1891.) 

L  BWINKNT  DOKAn— El.KVA.TBD  RaILKOAD— COMFEySATION. 

In  ascertaining  the  oompeasation  to  be  made  to  tbe  owner  of  a  lot  oa  •  Mmer 
formed  t^  the  Interveotion  of  two  »treetB  at  right  angles,  for  so  much  of  hU  ease- 
ment or  privilege  in  one  of  the  streets  as  hod  been  taken  by  an  elevated  railway 
company,  in  the  construction  and  operation  of  its  road,  the  street  space  affected  1* 
properly  determined  by  a  line  drawn  from  said  corner  of  tbe  two  street*  to  the  oor- 
aer  diagonally  oppoalte. 
8.  Same — Confibmatioji  of  Rbport — ArpBAi.. 

An  elevated  railway  company,  having  obtainad  a  oonflrmation  of  a  commlasion- 
er's  report  of  appraisal  of  the  value  of  easements  taken  for  its  benefit,  is  not  thereby 
estopped  under  Laws  N.  Y.  187S,  c.  606,  prescribing  proceedings  to  be  taken  by  ele- 
vated railway  companies  to  acquire  title  to  lands,  from  taking  an  appeal  from  the 
Older  aoafirmiag  such  report,  in  order  to  obtain  a  further  hearing. 

Appeal  from  special  term.  New  York  county. 

Proceedings  l^  the  Metropolitan  Elevated  Railway  Company  to  acquire  the 
easements  required  for  its  railway  on  West  Third  street.  New  York,  appurte- 
nant to  a  lot  on  tbe  south-west  corner  of  said  street  and  South  Fifth  avenue 
known  as  "No.  64  West  Third  Street,"  the  property  of  Jefferson  M.  Levy. 
The  application  related  only  to  so  much  of  the  property  as  fronted  on  West 
Third  street,  and  not  to  that  part  fronting  on  South  Fifth  avenue,  which  was 
also  occupied  by  said  company's  road.  The  commissioners,  by  tlieir  report, 
awarded  to  the  respondent  the  sum  of  $6,500  as  the  value  of  so  much  of  tbe 
easements  of  light  and  of  air  and  of  access  appurtenant  to  the  said  lot  of  land 
as  has  been  taken  by  the  petitioner  by  the  construction,  maintenance,  and  op 
eration  of  the  said  railway  in  front,  upon  said  West  Third  street,  of  said  lot 
ot  land,  as  hereinbefore  described.  Such  compensation  relates  to  all  of,  and 
i*  exclusively  confined  to,  that  portion  of  said  West  Third  street  included  *» 
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the  quadrllaternl  area  formed  by  the  following  four  straiglit  lines:  (1)  The 
westerly  boundary  line  of  the  said  lot  and  premises  projected  across  said  West 
Ttiird  street;  (2)  a  straight  line  extending  Trom  the  north-easterly  corner  of 
said  lot  and  premises,  at  the  junclion  of  thu  front  house  line  upon  said  West 
Third  street  of  said  lot  and  premises  with  tlie  front  house  line  upon  South 
Fifth  avenue  of  the  said  lot  and  premises,  to  the  south-easterly  corner  at  the 
lot  and  premises  situated  diagonally  across  said  West  Third  street  and  Soath 
Fifth  avenue,  viz.,  upon  the  north-easterly  corner  of  said  West  Third  street 
and  South  Fifth  avenue,  at  the  point  of  junction  of  the  front  bouse  line  upon 
said  West  Third  street  of  tlie  last-mentioned  lot  and  premises  with  the  front 
house  line  upon  South  Fifth  avenue  of  the  last-mentioned  lot  and  premises; 
(3)  the  northerly  line;  and  (4)  the  southerly  line  of  said  West  Third  street, 
extending  iMtween  the  two  lines  immediately  previously  mentioned.  The  re- 
port of  the  commissioners  was  confirmed  upon  motion  of  the  petitioner,  and 
from  the  order  of  confirmation  then  entered  the  petitioner  has  taken  this 
appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  DA!nEi:.s.  JJ. 

Baviea  &  Rapallo,  for  appellant.  L.  Napoleon  Levy,  {&ratz  Nathan,  of 
counsel,)  for  respondent. 

Daniels,  J.  The  petitioner,  the  Metropolitan  RailwaylCompany,  applied 
for  the  appointment  of  commissioners  to  appraise  and  determine  the  amount 
to  be  paid  by  it  for  so  much  of  the  privilege,  easement,  or  other  interest  in 
said  West  Third  street  as  has  been  taken  by  reason  of  the  construction,  main- 
tenance, and  operation  of  the  elevated  railway  of  the  petitioner  belonging  to 
or  claimed  by  Augustus  Vogt,  or  £lias  B.  Schlesinger,  or  Louise  T.  Kneeland, 
executrix  of  and  trustee  under  the  last  will  of  Charles  Kneeland,  deceased, 
and  appurtt^nant  to  the  lot  and  premises  known  as  "No.  64  West  Third 
Street,"  in  the  city  of  New  York,  and  bounded  and  described  as  follows:  "Be- 
ginning at  the  south-westerly  comer  of  West  Third  street  and  South  Fifth 
avenue,  running  thence  westwardly  along  the  southerly  line  of  West  Third 
street  twenty-five  feet;  thence  southwardly,  parallel  with  South  Fifth  avenue, 
one  hundred  feet;  thence  eastwardly,  parallel  with  West  Third  street,  twenty- 
five  feet  to  the  westerly  line  of  South  Fifth  avenue;  and  thence  northwardly, 
along  the  said  westerly  line  of  South  Fifth  avenue,  one  hundred  feet  to  the 
point  or  |)lace  of  beginning.  •  •  *"  Commissioners  were  appointed  fw 
this  object,  who  were  by  tlie  order  then  made  directed  to  ascertain  and  ap- 
praise the  compensation  to  be  made  to  the  owners  or  persons  interested  for  so 
much  of  the  privilege,  easement,  or  other  interest  in  said  West  Third  street 
as  has  been  taken  by  reason  of  the  construction,  maintenance,  ai:d  operation 
of  the  elevated  railway  of  the  petitioner,  belonging  to  or  claimed  by  Augustas 
Vogt,  or  Ellas  B.  Schlesinger,  or  Louise  T.  Kneeland,  executrix  of  and  trustee 
under  the  last  will  of  Charles  Kneeland,  dece;iseil,  and  appurtenant  to  the  lot 
and  premises  known  as  "No.  64  West  Third  Street,"  in  the  city  of  New  York, 
and  bounded  and  described  as  follows:  "Beginning  at  the  south-westerly  cor- 
ner of  West  Third  street  and  South  Fifth  avenue;  running  thence  westwardly, 
along  the  southerly  line  of  West  Third  street,  twenty-five  feet;  thence  south- 
wardly, parallel  with  South  Fifth  avenue,  one  hundred  feet;  thence  east- 
wardly, parallel  with  West  Third  street,  twenty-five  feet,  to  the  westerly  line 
of  South  Fifth  avenue;  and  thence  northwardly,  along  the  said  westerly  line 
of  South  Fifth  avenue,  one  hundred  feet  to  the  point  or  place  of  beginning. 
*  *  •»  These  commissioners  viewed  the  premises,  and  heard  the  evidence 
offered,  and  reported  that  the  sum  of  96,50U  should  be  paid  by  the  petitioner 
to  compensate  the  owner  and  persons  interested,  for  the  value  of  so  much  of 
the  easements  of  light  and  of  air  and  of  access  in  or  from  said  West  Third 
street  appurtenant  to  the  said  lot  of  land  known  as  "No.  64  West  Ttiird 
Street,"  in  the  city  of  New  York,  as  has  been  taken  for  the  purposes  of  the 
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petitioner,  in  the  manner  that  the  same  has  been  taken  by  the  petitioner  by 
the  construction,  maintenance,  and  operation  of  the  said  rail  way  in  front,  upon 
said  West  Third  street,  of  said  lot  of  land  as  hereinbefore  described,  and  in 
accordance  with  the  plan  hereto  annexed,  is  the  sum  of  $6,500,  which  sum 
ought  to  be  paid  to  Jefferson  M.  Levy  and  Liouise  T.  Kneeland,  as  executrix 
of  and  trustees  under  the  last  will  and  testament  of  Charles  Kneeland,  de- 
ceased, and  George  Hillen,  as  respectively  the  owner  of  and  persons  interested 
in  said  easements  and  said  lot  No.  64  West  Third  street,  tlie  same  being  de- 
scribed in  subdivision  1  of  the  said  petition  and  in  said  order  and  hereinal)ove. 
It  was  determined  to  be  the  value  of  so  much  of  these  easements  in  or  from 
West  Third  street,  appurtenant  to  said  lot  of  land,  as  have  been  taken  by  tlie 
petitioner  by  the  construction,  maintenance,  and  operation  of  the  said  railway 
in  front,  upon  said  West  Third  street,  of  said  lot  of  land,  as  hereinbefore  de- 
scribed,  and,  in  accordance  with  the  diagram  hereto  annexed,  relates  to  all  of, 
and  is  exclusively  confined  to,  that  portion  of  said  West  Third  street  included 
in  the  quadrilateral  area  formed  by  the  following  four  straight  lines:  "(1) 
The  westerly  Iwundary  line  of  the  said  lot  and  premises  projected  across  said 
West  Third  street;  (2)  a  straight  line  extending  from  tlie  north-easterly  cor- 
ner of  said  lot  and  premises,  at  the  junction  of  the  front  house  line  upon  said 
West  Tliird  street  of  said  lot  and  premises  with  the  front  house  line  upon 
South  Fifth  avenue  of  the  asid  lot  and  premises,  to  the  south-westerly  corner 
of  the  lot  and  premises  situated  diagonally  across  said  West  Third  street  and 
South  Fifth  avenue,  viz.,  upon  the  north-easterly  corner  of  said  West  Third 
street  and  South  Fifth  avenue  at  the  point  of  junction  of  the  front  house  line 
upon  said  West  Third  street  of  the  last-mentioned  lot  and  premises  with  the 
front  house  line  upon  South  Fifth  avenue  of  the  last-mentioned  lot  and  prem- 
iBes;  (8)  the  northerly  line;  and  (4)  the  southerly  line  of  said  VV^est  Third 
street,  extending  between  the  two  lines  immediately  previously  mentioned. 
And  the  said  sum  of  six  thousand  five  hundred  dollars  ($6,500)  has  been  de- 
termined upon  by  us  as  the  proper  compensation  to  be  paid  by  tlie  petitioner 
to  the  parties  hereinbefore  mentioned  fur  the  property  of  said  parties  taken 
by  the  petitioner  by  the  construction,  maintenance,  and  operation  of  its  ele- 
vated railroad  within  the  said  area,  and  within  ttie  said  area  alone." 

The  report  was  confirmed  on  the  motion  of  the  petitioner,  and  this  appeal 
was  brought  by  it  to  review  the  report  of  the  commissioners.  This  practice 
is  not  liable  to  the  objection  taken  by  it  by  the  counsel  for  the  respondent  on 
account  of  the  fact  that  it  obtained  the  order  confirming  the  commissioners'  re- 
port. The  object  of  the  appeal  is  not  to  review  that  order,  but  to  obtain  a  fu>  - 
ther  hearing  before  these  or  other  commissioners  by  setting  aside  the  reporf 
And  it  has  been  clearly  provided  for  by  sections  21,  22,  c.  606,  Laws  1875,  as  U 
previously  bad  been  for  other  companies  by  chapter  140,  Laws  1850,  author- 
izing the  formation  of  railroad  companies,  and  prescribing  the  proceedings 
to  be  taken  by  them  to  obtain  the  title  to  lands  required  for  the  purposes  of  the 
corporation.  The  proceedings  of  the  con)missioners  have  not  been  otherwise 
brought  in  question  by  the  appeal  than  in  the  extent  and  effect  of  that  part 
of  the  report  which  is  descriptive  of  the  space  in  the  street  in  front  of  the 
premises  from  which  the  owner  and  persons  interested  in  them  have  beeu  de- 
prived of  the  easements  of  light,  air,  and  access  by  the  construction  of  the 
elevated  railway  structure  and  its  use  as  a  railway  by  the  trains  passing 
and  repassing  thereon.  It  is  objected  that  the  premises,  or  the  portion  of 
the  street  described  in  the  report,  have  not  included  all  that  was  desciibed  in 
the  order  and  the  petition.  Dut  this  objection  does  not  seem  to  be  sustained 
by  the  record,  for  what  the  petitioner  applied  to  haveappraised  was  "the  value 
of  80  much  of  the  easements,  of  light  and  of  air  and  of  access  in  or  from  said 
Weet  Third  street  appurtenant  to  tlie  said  lot  of  land  known  as  •  No.  64  West 
Third  Street,'  in  the  city  of  New  York,  as  has  l>een  taken  for  the  purposes  of 
the  petitioner,  in  the  manner  as  the  same  has  been  taken  by  the  petitioner,  by 
v.lSN.Y.s.no.S— 24 
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the  construction,  maintenance,  and  operation  of  the  said  railway,  in  front, 
upon  said  West  Third  street,  of  said  lot  of  iaad  as  hereinbefore  described."  And 
that  is  what  the  report  states  was  appraised  by  the  commissioners.  They  re- 
ported that  their  award  was  for  "the  value  of  so  much  of  the  easements  of 
light  and  of  air  and  of  access  in  or  from  said  West  Third  street  appurtenant 
to  the  said  lot  of  land,  as  has  been  taken  by  the  petitioner  by  the  construction, 
maintenance,  and  operation  of  the  said  railway,  in  front  upon  said  West  Third 
street,  of  said  lot  of  land  as  herein t>efore  described,"  which  is  in  substance 
the  same  description  contained  in  the  petition  and  in  the  order  in  the  proceed* 
ings;  and  it  underwent  no  substantial  change  or  restriction  by  the  lines  anft 
bounds  afterwards  added.  They  include  the  space  between  tlie  westerly  lin» 
of  the  lot  projected  across  West  Third  street,  which  is  the  westerly  limit  of 
this  lot.  and  of  its  bounds  by  the  street,  and  a  straight  line  extending  from 
the  north-easterly  corner  of  said  lot  and  premises,  at  the  junction  of  the  front 
bouse  line  upon  West  Third  street  of  said  lot  and  premises  with  the  front 
bouse  line  upon  South  Fifthavenueof  the  said  lot  and  premises,  to  the  south- 
westerly  comer  of  the  lot  and  premises  situated  diagonally  across  said  West 
Third  street  and  South  Fifth  avenue,  viz.,  upon  the  north-easterly  corner  of 
said  West  Third  street  and  South  Fifth  avenue,  at  the  point  of  junction  of 
the  front  house  line  upon  said  West  Third  street  of  the  last-mentioned  lot  and 
premises  with  the  front  house  line  upon  South  Fifth  avenue  of  the  last-men- 
tioned lot  and  premises.  This  line  is  projected  straight  from  the  south-east- 
erly comer  of  the  lot  and  building  affected  on  the  west  of  Sooth  Fifth  ave- 
nue to  the  north-easterly  corner  of  West  Third  street  and  South  Fifth  ave- 
nue at  the  junction  of  the  lines  of  these  two  streets.  And  that  with  the  west 
line  seems  to  include  the  entire  front  of  the  house  and  lot  in  question  on  West 
Third  street,  and  is  also  stated  to  have  done  so  by  the  north  and  south  lines, 
which  is  what  the  petitioner  applied  to  have  done  and  the  order  directed 
should  be  done.  The  description,  it  is  true,  has  been  made  a  little  obscure  by 
the  prolixity  of  the  verbiage  employed,  but  still,  as  the  lines  as  they  have  been 
extended  across  East  Third  street  from  the  westerly  and  easterly  bounds  of 
the  premises  include  all  that  street  in  front  of  them,  which  has  been  inter- 
fered with  by  the  structure  of  the  petitioner,  and  the  use  made  of  it,  the  peti- 
tioner has  been  secured  all  that  it  applied  to  have  estimated  and  made  the  sub- 
ject of  compensation.  The  report  therefore  should  be  afflrtoed,  witb  coBts. 
All  concur. 


People  ex  rel.  Thompson  «.  Bansou,  Surrogate. 
(Supreme  Court,  Oenerai  T«rm,  JHtvt  Dtpartment.    February  IS,  IBBt.) 

■CBBOOAIB'S  MjBSSBKOBB— DlSMiaSAI^— CoimSXirTIAX.  ReULTIOHS. 

Laws  N.  T.  1888,  o.  119,  declares  that  no  peraou  bolding  a  position  by  appointment 
In  any  city  or  county  of  the  state,  receiving  a  salary  from  Euch  city  or  county,  sliall 
be  removed  from  such  position  except  for  cause  shown  after  a  hearing  had,  "hut 
this  provision  shall  not  be  construed  to  apply  to  the  position  of  private  ssoretai^, 
*  *  *  or  any  other  person  holding  a  confidential  relsUou  to  the  appointing  om- 
oer. "  Held,  that  whether  the  duties  of  a  subordinate  are  oonJideatial  is  a  queation 
for  the  determination  of  the  appointing  ofQcer,  and  that,  therefore,  the  acuon  of  & 
surrogate  in  dismissing  his  oonfldential  oourt  messenger  was  not  subject  to  review 
by  the  oonrt. 

Certiorari  by  .Tohn  A.  Thompson  to  review  the  action  of  the  surrogate  at 
Kew  York  county  in  removing  relator  from  his  position  as  attendant  in  the 
■orrogate's  court. 

Argued  before  Van  Bbttnt,  P.  J.,  and  DANiXLa  and  O'Brisn,  JJ. 

John  E.  Brodshy,  for  relator.    John  J.  Townsend,  for  respondent. 

Daniels,  J.  The  relator  was  appointed  a  court  attendant  in  the  surrogate's 
oourt  of  the  county  of  Kew  York.    He  was  dismissed  from  that  x^ltion  faj  the 
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BQiTOgate,  without  a  hearing,  on  or  about  the  18th  of  March,  1889.  The  power 
to  make  this  dismissal,  without  a  previous  hearing,  has  been  denied,  under 
chapter  119,  Laws  1888.  This  act  has  provided  that  "no  person  holding  a 
position  by  appointment  in  any  city  or  county  of  this  state,  receiving  a  salary 
from  such  city  or  county,  (unless  he  has  been  appointed  for  a  definite  term.) 
who  ia  an  honorably  discliarged  soldier,  sailor,  or  marine,  having  served  as 
snch  in  the  Union  army  or  navy  during  the  war  of  the  Rebellion,  shall  be  re- 
moved from  such  position  except  for  cause  shown  after  a  hearing  had;  biit 
thiB  provision  shall  not  beconstrned  to  apply  to  the  position  of  private  secretary 
or  chief  clerk  or  deputy  of  any  offlci-al  or  department,  or  to  any  other  person 
holding  a  contidential  relation  to  the  appointing  ofScer."  Bat  the  surrogate,  in 
bis  answer  to  the  writ,  has  returned  that  at  the  time  of  such  removal,  and  for 
several  months  prior  thereto,  the  relator  had  l>een,  at  his  own  request,  assigned 
to  dnty  by  the  respondent  as  a  messenger  to  carry  the  verbal  and  written 
messages  and  instructions  of  the  respondent  necessary  in  the  discharge  of  the 
respondent's  duties  as  surrogate,  and  that  many  of  said  messages  were  of  a 
confidential  character,  and  in  the  discharge  of  liis  duty  In  respect  thereto  the 
relator  held  a  confidential  relation  to  the  respondent;  and  that  subjected  the 
relator  to  this  power  of  dismissal  without  a  previous  bearing.  The  surrogate 
has  returned,  in  positive  language,  that  the  relator  held  a  conOdeDtial  relation 
to  him,  arising  out  of  the  duties  assumed  at  his  own  request.  This  seems, 
nnder  the  act,  to  have  been  a  matter  to  be  decided  by  the  surrogate,  and  he 
has  decided,  upon  facts  presenting  that  point,  that  the  relator's  official  rela- 
tion to  himself  was  confidential  in  its  character.  He  bad  evidence  before 
bim  upon  which  he  was  legally  entitled  to  act,  and  that  action  cannot  be  re- 
versed under  this  writ  simply  because  it  was  adverse  to  the  relator.  The  law 
bag  been  so  framed  that  the  ullicer  vested  with  the  authority  prescribed,  and  at 
the  same  time  limited  by  tt,  must  necessarily  determine  whether  the  relations 
of  the  subordinate  with  him  are  confidential.  Tlie  relator's  duties  furnished 
some  evidence  that  they  were,  and  upon  that  evidence  tlie  surrogate  was  em- 
powered to  act  as  he  did.  What  reason  induced  this  action  has  not  been 
stated  In  the  proceedings,  neither  was  it  necessary  that  it  shonld  be,  as  long 
as  the  power  to  dismiss  arose  out  of  the  circumstance  that  the  relations  of 
the  relator  to  the  surrogate  wero,  as  he  has  returned,  confidential.  The  case 
is  an  unfortunate  one  for  the  relator,  tMit  this  court  is  not  vested  with  anj 
power  to  reinstate  him.  The  writ,  tlierefore,  should  be  dismissed. 
All  concur. 


Ci^sOM  et  al.  «.  BAI.DWIII. 
(Bupreme  Court,  General  Term,  Tint  DepcurtaaienL   Ttlbnaxy  11, 1801.) 

AremxL — DiaMiaa^L. 

On  the  trial  of  an  action  agslnBt  «i  ezaoutriz  beCnre  a  referee,  he  tan  ■<],•■•  ooe- 
dnaica  Mf  law,  agaiiiBt  the  diateDdant  iadividaally,  but  In  Us  refnrt  OKiUad  to  di- 
reet  tkt  jndgmaBt  to  be  entered  tkeraapoa,  ••  leqctaod  by  Code  CtvU  Proa  N.  Y. 
I WHL  Jarigmwit  was  entered  againiit  toe  4ewidank  as  •xaeotrtac.  MM,  that 
thoneh  the  referee's  finding  of  fact  did  not  autkotia*  UaeoDolnaioii  vt  law  as^nst 
the  defendant  individually,  but  established  a  prtma  fade  case  against  her  as  ex- 
eoatriz,  the  jodgment  was  nnautborised  and  iiregiilar,  and  that  the  appeal  there- 
tnaa  on  tke  menu  moat  be  dtsmissed,  wiiboot  pnjwUoa,  however,  to  daiendanVa 
right  to  appeal  when  the  judgment  had  been  prc^ny  <    ' 


Appeal  from  judgment  on  report  of  referee. 

Action  by  Josephine  F.  Clason  and  another  as  executors  of  William  Jones 
Clason,  deceased,  against  Elizabeth  S.  Baldwin,  as  executrix  of  George  B. 
Baldwin,  deceased.    For  former  report,  see  9  N.  T.  Supp.  6C®. 

Argued  before  Van  Bkttnt,  P.  J.,  and  Brady  and  Dakiels.  JJ. 

Jtaae  If.  Miller,  for  appellant.    Thomat  M.  Wyatt,  for  respondent. 
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Bbadt,  J.  This  action  was  brought  against  tlie  defendant,  as  theexecatrix 
of  her  iiusband,  who  was  the  assignee  of  a  lease  demising  the  premises  Xo.  42 
Sheriff  street,  in  the  city  of  New  York.  Tlje  facts  found  by  the  referee  es- 
tablish her  liability  pn'ma  facia,  and  the  second  conclusion  of  law  found  by 
the  referee  Is  that  the  plaintiffs,  as  executors,  are  entitled  to  judgment  against 
the  defendant,  omitting  her  designation  as  executrix.  Section  1022  of  the 
Code  provides  "that  the  decision  of  the  court  or  report  of  tiie  referee,  upon 
the  trial  of  the  whole  issues,  must  state  separately  the  facts  found  and  the  con- 
clusions of  law,  and  it  must  direct  the  judgment  to  be  entered  thereupon." 
There  was  no  such  direction  made  by  the  learned  referee,  and  the  jmlginent 
must  have  been  entered  by  the  clerk,  who  is  not  gifted  with  the  authority  in 
such  a  case  to  enter  it  according  to  his  own  views.  This  case  is  an  illustra- 
tion of  the  absolute  necessity  of  tlie  direction  referred  to,  inasmuch  as  the 
judgment  entered  is  against  the  defendant.  Mrs.  Baldwin,  as  executrix,  wlii-u 
the  Qnding  declares  that  the  plaintiffs  are  entitled  to  a  judgment  against  her 
individually.  This  case  is  somewhat  similar  to  Putzel  v.  Shulhoff,  reported 
in  8  N.  T.  Supp.  651,  in  which  the  general  term  refused  to  review  the  judg- 
ment, and  remanded  it  to  the  special  term,  having  been  tried  in  that  brancli 
of  the  court,  and  not  before  a  referee,  to  be  decided  as  provided  for.  A 
somewhat  similar  dispt>sition  must  be  made  of  this  case.  The  defendant  ap- 
peals as  executrix,  thus  assuming  that  the  judgment  was  regular,  but  never- 
theless takes  the  point  on  the  appeal,  through  her  counsel,  that  the  judgment 
is  not  in  accordance  with  the  conclusion  of  law,  and  wholly  unautliorized. 
inasmuch  as  it  ouglit  to  be  against  the  estate  which  tlie  defendant  represents, 
when  in  fact  the  legal  conclusion  is  against  her  individually,  and  there  is 
no  direction  for  entering  the  judgment,  as  required  by  the  section  of  the  CkHle 
already  mentioned.  The  findings  of  fact  do  not  authorize  a  judgment  against 
her  individually,  but  prima  facie,  assuming  them  to  be  correct,  against  her 
as  executrix,  to  enter  wliich,  however,  as  already  said,  no  direction  is  given. 
The  judgment  entered,  therefore,  was  wholly  unauthorized,  and  is  irregular. 
The  appeal  must  therefore  be  dismissed,  and  the  case  remitted  for  correction, 
but  without  prejudice  to  the  right  of  the  appellant  to  appeal  from  the  judgment 
when  it  shall  have  been  properly  entered.    Ail  concur. 


Abom  «.  Db  Gastbo. 
(Supreme  Court,  QfineraX  Term,  Fia-tt  DepcutmmL    Telbrmaj  11, 1891.) 

1.  EquiTT — Bescissiov  of  Salb. 

In  an  action  to  rescind  a  sale  of  stock  upon  the  ground  that  the  porohase  was  In- 
duced by  frandulent  representations,  there  was  no  evidence  that  the  stook  was  not 
worth  what  was  paid  for  It,  nor  that  plaintiff  at  the  time  he  attempted  to  rescind 
oould  not  have  sold  the  stock  without  loss.  Held,  that  the  action  ooold  not  l>e 
maintained. 

Sl  Skiis—FiuL.VDViMiiT  Rbprbsbhtations  or  Aqbrt. 

In  an  action  to  rescind  a  sale  of  stook  on  tbe  ground  of  fraud,  defendant's  denial 
as  to  the  fraudulent  representations  oomplalnM  of  was  based  upon  the  fact  that 
they  were  made  by  one  O.,  acting  as  broker.  H^d,  that  defendant  was  responsi- 
ble for  the  representations  of  G. 

Appeal  from  special  term,  Xew  York  county. 

Action  by  Joseph  Aron  against  Alfred  de  Castro.  There  was  judgment 
(or  defendant,  and  plaintiCF  appeals. 

Argued  before  Yam  Bbvmt,  F.  J.,  and  Bbady  and  Daniels,  JJ. 

Eugene  G.  Kremer,  (John  E.  Paraont,  of  counsel,)  for  appellant.  Robert 
H.  Qriffln,  (Robert  G.  Ingersoll,  of  counsel.)  for  respondent. 

Van  Bbxtnt,  P.  J.  This  action  was  brought  to  rescind  the  sale  of  stock 
upon  the  ground  that  the  plaintiff  had  been  induced  to  purchase  the  same  by 
reason  of  certain  false  and  fraudulent  representations.    The  action  was  d«> 
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fended  upon  various  grounds,  among  which  was  a  denial  tliat  the  defendant 
sold  the  stock,  or  that  he  made  anj  false  representations.  The  denial  that  the 
defendant  sold  the  stock  was  based  upon  evidence  tending  to  prove  that  the 
real  principal  was  one  Morino,  of  Paris;  and  the  denial  a£  to  the  fraudulent 
representations  was  based  somewhat  upon  the  fact  that  whatever  representa- 
tions  were  made,  were  made  by  one  Godchaux,  acting  as  broker.  And  it  has 
also  been  urged  in  support  of  the  judgment,  upon  the  argument  of  this  ap- 
peal, that,  the  plaintiff  having  shown  no  damage,  equity  will  not  interfere  to 
relieve  him,  although  there  may  have  been  fraudulent  representations.  It 
seems  to  us,  from  the  evidence  in  this  case,  that,  as  far  as  the  plaintiff  is  con- 
cerned, the  defendant  was  the  principal.  He  knew  of  nobody  else.  He  dealt 
with  the  defendant,  and  the  reasonable  inference,  from  the  peculiar  manner 
in  which  the  defendant  accounted  for  the  proceeds  of  the  sale,  is  that  he  con- 
sidered himself  the  principal.  There  is  no  evidence  tiiat  the  defendant  has 
ever  accounted  to  anybody  for  the  whole  of  the  purchase  money  of  this  stock. 
He  paid  over  a  portion  to  the  alleged  agent  of  Morino,  in  Paris.  He  paid  his 
commissions  to  the  broker,  Godchaux,  but  he  appears  to  haveretained  a  large 
balance  for  himself.  That  the  defendant,  under  the  circumstances,  would  be 
responsible  for  the  representations  of  Godchaux,  seems  to  be  established  by 
the  principles  enumerateci  in  the  case  of  Mayer  v.  Dean,  115  N.  Y.  556,  22  N. 
£.  Bep.  261,  in  which  it  is  stated  that  "it  is  well  settled  in  this  slate  that  a 
principal  cannot  retain  the  benefit  of  a  contract  obtained  through  the  mis- 
representation of  his  agent,  even  though  the  principal  was. Innocent  of  the 
representation,  and  really  intended  no  fraud."  It  is  true  that  tlie  learned 
judge  who  tried  the  case  found  that  the  representations  made  by  Godchaux  to 
the  plaintiff  were  substantially  true,  and  that  this  finding  is  challenged  by  the 
appellant  upon  this  appeal  as  unsupported  by  the  evidence.  But,  in  view  of 
the  conclusion  to  which  we  have  come  upon  the  other  branch  of  the  case,  it 
does  not  seem  necessary  to  examine  the  evidence  for  the  purpose  of  discover- 
ing whether  this  claim  is  well  founded  or  not.  It  is  urged,  as  has  already 
been  suggested,  upon  the  part  of  the  defendant,  that  the  plaintiff  has  shown 
no  damage  by  reason  of  the  representations  made  to  him  which  led  to  the  pur- 
chase by  him  of  the  stock  in  question.  This  point  seems  to  be  well  taken. 
There  is  no  evidence  going  to  show  that  the  stock  was  not  worth  what  was 
paid  for  it.  Nor  is  there  any  evidence  showing  that  the  plaintiff,  at  the  time 
be  attempted  to  rescind,  could  not  have  sold  the  stock  at  the  price  which  was 
paid  for  it.  It  is  the  well-settled  rale  that  it  is  the  very  essence  of  the  action 
of  fraud  and  deceit  that  the  same  should  be  accompanied  by  damage.  Deobold 
V.  Oppermann,  111  N.  Y.  531 ,  19  N.  E.  Rep.  94,  and  cases  there  cited.  Fraud 
without  damage,  or  damage  without  fraud,  will  not  sustain  an  action.  Tay- 
lor V.  Quest,  58  X.  Y.  266.  It  is  true  that  these  principles  were  laid  down  in 
actions  at  law,  but  the  same  rule  prevails  in  actions  in  equity,  because,  unless 
the  plaintiff  has  suffered  damage  by  reason  of  the  fraudulent  representations, 
be  has  nut  been  wronged  thereby,  and  a  fraudulent  transaction  implies  a  wrong 
done  as  well  as  a  person  wronged.  Fancied  grievances  cannot  be  remedied  in 
judicial  proceedings.  Courts  are  supposed  to  deal  with  substance,  not  shadow, 
and  they  will  not  entertain  jurisdiction,  unless  there  is  some  injury  to  be  re- 
dressed or  wrong  prevented.  Therefore,  in  the  case  at  bar,  without  showing 
damage,  the  plaintiff  cannot  call  upon  a  court  of  equity  to  intervene.  It  may 
be  urged  that  the  mere  showing  that  the  representations  which  were  the  in- 
dacing  cause  of  the  purchase  upon  the  part  of  the  plaintiff  were  false  implies 
damage.  But  there  is  no  presumption  of  damage  arising  from  a  representa- 
tion which  is  proved  to  be  false.  It  rests  upon  the  plaintiff  to  prove,  not  only 
the  falsity  of  the  represencation,  but  that  soiue  damage,  at  least,  has  been  sus- 
tained thereby;  and  there  is  no  difference  in  this  respect  between  proceedings 
in  equity  and  proceedings  at  law.  It  may  be  true  that,  upon  proof  of  false 
representations  and  damage  thereby,  upon  the  part  of  tbt  plaintiff,  a  court  of 
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equity  will  grant  relief  where  tlie  action  for  fraud  and  deceit  will  not  lie;  but 
tbe  proof  of  damage  most  be  furnished  the  court  in  both  cases  in  order  that 
it  may  appear  that  there  is  a  substantial  vnrmg  to  be  redressed.  It  would 
seem,  therefore,  that  there  is  no  reason  for  disturbing  the  judgment  because  of 
tbe  want  of  proof  of  damage.  The  Jadgment  should  be  siBrmed,  with  coats. 
All  conear. 


Ghesesbotjqh  v.  Cotsovexl. 

(    ttpreme  Court,  General  Term,  First  Bepartnent.    February  11, 1881.) 

IfmaiMi — CoBKECnoN  OF  TssTDioirT— Nbw  Tbiai> 

In  a  closely  contested  actioii  the  only  witness,  except  the  parties,  while  testify- 
ing for  plaintlS,  but  not  in  response  to  any  question  asked,  stated  that  defendant 
''woald  forge  a  man's  name  as  soon  as  hewoulddonythingeise.''  Before  the  close 
at  tke  trial  witness  asked  plaintifCs  attoraey  to  let  him  withdraw  tba  atatemeD^ 
as  it  was  mads  under  great  ezcitemeut,  oauaed  by  what  the  witness  considered  a 
savage  attack  upon  his  character  by  defendant's  counseL  This  being  refused  him, 
witness,  after  Uw  trial,  sent  a  written  retraction  to  defendant,  who  therenpoa 
moved  to  tiave  tbe  verdict  raoorered  Ifj  pJkuntift  set  asida  Held,  tkat  tbe  moCioa 
should  tiave  been  granted. 

Appeal  from  special  term,  New  Toik  conntf . 

Action  by  Julias  F.  Ghesebroogh  against  Daniel  D.  Conover.  There  was 
verdict  and  judgment  for  plaintiff.  Defendant  now  appeals  from  an  order 
denying  bis  motion  to  set  aside  the  verdict  made  at  spechtl  term  upon  afBda- 
flts. 

Argued  before  Yah  Brttnt,  P.  J.,  and  Bradt  and  Darhxs,  JJ. 

Austin  ff.  Ffa,  for  appellant.    Lewis  8aunderi,  for  respondent. 

BraiX',  J.  It  np^are  from  the  record  that  tbis  action  was  brougM  to  re- 
cover  for  serriceB  rendered  to  the  defendant  at  his  request.  His  answer  was 
a  denial.  Tbe  issue  thns  made  was  brought  to  trial  in  June,  1890,  wben  the 
plaintiff  testified  to  the  rendition  of  the  servioes  at  the  plaintiff's  reqaest,  and 
the  defendant  contradicted  the  statement  thereto  directly.  The  scale  was  thus 
apparently  evenly  balanced,  and  tbe  only  evidence  given  to  tnm  it  was  that 
of  Edward  P.  Phelps,  who  was  sworn  on  befaalf  of  tbe  plaintiff.  He  was  a 
material  witness,  it  is  said  in  the  affidavit  of  the  defendant,  and  his  manner 
on  the  stand  evidently  impressed  tbe  Jury.  The  whole  of  what  he  testlHed  to 
we  are  not  sliown  by  the  record,  but  it  appears  that  upon  cross-examinatioa 
be  was  asked  whether  he  bad  sent  a  telegram,  which  was  exhibited  to  bim, 
and  answered,  "I  may  have  sent  It."  He  was  then  asked,  "Have  yon  any 
doubt  about  It?"  He  said,  "I  don't  know  whether  I  have  any  doubt  about  it 
or  not."  And  again,  "Wbat  is  your  best  recollection?"  And  tbe  answer 
was,  "Yes,  coming  through  Mr.  Conover's  hands,  I  have  a  doubt  about  it." 
"Have  you  any  reasonable  donbt  that  yon  sent  It?"  "Yes,"  was  theanswer, 
"coming  throngh  his  hands,  I  have.  He  wonld  forge  a  man's  name  as  soon 
as  he  wonld  do  anything  eiro.  May  be  be  may  have  been  at  Albany  and  sent 
it."  He  was  then  asked  a  series  of  qoeetions,  bnt  the  object  was  to  show 
tbat  the  answer  in  reference  to  Mr.  Conover's  readiness  to  forge  a  name  was 
not  responsive  to  any  question  asked  him,  and  was  a  statement  volunteered 
by  him,  both  of  which  prc^sitions  he  admitted.  The  trial  lasted  three  days, 
and  on  the  third  day  a  verdict  was  rendered  against  the  defendant  and  a 
judgn»ent  entered  for  818,102.17.  It  also  appears  that  within  a  few  days 
thereafter,  to-wit,  on  the  23d  of  June,  1890,  Phelps,  without  tite  solicitation 
and  to  tile  surprise  of  the  defendant,  sent  a  letter  to  the  latter,  (a  copy  of 
which  is  set  out  in  the  record,)  and  in  which  he  admits  that  in  tbe  evidence 
be  gave  in  reference  to  the  defendant  he  wrongfully  charged  him  with  a  will- 
ingness to  commit  a  heinous  offense,  and  which  charge,  he  said,  "I  now  wholly 
retract,  as  I  had  not  reason  then  to  believe,  and  do  not  now  believe,  yon 
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[meaning  defendant]  would  do  anTthing  (tf  the  kind."  He  also  stated  tliat 
wliile  under  the  influence  of  great  excitement,  oiiused  by  the  savage  attack  of 
tl>e  defendant's  lawyer  upon  him  and  his  character,  be  said  then  what  he  had 
deeply  regretted  since  it  was  uttered,  and  still  farther  that  he  did  not  fully 
realise  the  nature  and  scope  of  his  statement  until  he  read  it  as  reported  in 
the  following  morning  papers,  and  went  at  once  to  the  court,  and  before  the 
trial  was  concluded,  to  have  the  complaint  withdrawn  and  the  offense  cor- 
rected accordingly,  but  that  Mr.  Saunders,  the  plaintiff's  lawyer,  would  not 
let  him  do  it,  and  therefore  decided  on  writing  directly  to  the  defendant  t* 
make  some  reparation  for  the  wrong  he  had  made.  The  response  made  to  this 
state  of  facts  by  the  plaintiff  is  in  an  affidavit  made  by  him,  the  purport  of 
which  is  that  Mr.  Phelps,  on  the  day  succeeding  that  on  which  he  gave  bia 
offense,  was  told  that  he  was  liable  to  be  arrestfd  and  l>e  sent  to  prison  for 
what  he  said  about  the  defendant,  and  that  three  or  four  days  afterwards  a  Mr. 
Ck>zans  had  said  to  Phelps  that  the  defendant  had  been  to  see  him,  and  said 
that  he  was  going  to  have  Phelps  arrested,  but  that  he  bad  received  letters 
from  various  people,  asking  him  not  to  have  it  done,  and  that  under  fear  and 
threat  of  arrest.  Phelps  and  his  son  had  drafted  a  letter  to  the  defendant,  wliich 
was  submitted  by  Phelps  to  Ooisana  and  left  with  him  for  revision,  which 
was  made,  and  that  Phelps  informed  the  plaintiff  of  all  these  facts.  There 
is  no  denial,  however,  by  Mr.  Saunders  of  the  statement  of  Mr.  Phelps  that 
he  had  refused  to  permit  the  latter,  while  the  trial  was  in  progress,  to  mak« 
the  correction  which  he  contemplated,  and  which  he  went  to  the  court  for  the 
«xprea8  purpoae  of  making,  and  the  fact  that  he  did  go  to  court  for  the  pur- 
pose ntentioned  ia  wholly  inconsistent  with  tiie  statement  made  in  the  plain- 
tiff's affidavit  that  three  or  fonr  days  afterwards'  Mr.  Gozans  commnnicated 
to  the  defendant  his  intention  to  liave  Phelps  arrested,  and  that  under  that 
fear  and  threat  Phelpa  had  drafted  the  letter,  to  which  reference  has  been 
made.  This  is  so,  for  the  reason,  as  we  have  seen,  that  Phelps  appeared  at 
the  opening  of  the  court  on  the  day  succeeding  the  day  on  which  he  gave  his 
testimony,  determined  to  withdraw  the  charge  then  in  reference  to  the  de- 
fendant's readiness  to  commit  forgery,  and  in  the  proper  way.  There  can  be 
no  doubt  that  in  a  closely  contested  case,  as  this  appears  to  have  been,  Phelps' 
statement  as  originally  made  would  have  an  effect  upon  the  jury,  an  effect, 
indeed,  undoubtedly  prejudicial  to  his  credibility;  and  there  is  no  doubt  either 
that  witen  the  application  was  made  to  Mr.  Saunders  for  the  opportunity  to 
make  the  correction  Mr.  Phelps  felt  bouad  conscientiously  to  do  he  should 
have  been  permitted  to  do  so,  and  the  jury  thus  advised  of  the  circumstances 
«nd  the  feeling  which  induced  him  to  make  the  accusation.  It  is  not  neces- 
sary to  resort  to  precedents  to  show  that  the  right  of  explanation  is  one  of 
grave  importance,  duly  respected  by  the  courts,  and  always  allowed;  It  is 
well  recognized  in  the  ordinary  proceedings  of  a  trial,  it  is  done  ea>  debito 
jugUtia,  ana  in  many  cases  in  which  I  have  preuided,  and  in  which  witnesses 
have  sought  to  explain  their  testimony,  it  has  never  been  refused.  It  is  true 
tttat  in  the  case  of  People  t.  McGuire,  2  Hun.  269,  an  affidavit  made  by  a 
person  who  was  a  witness  on  the  trial,  and  In  which  he  admitted  having  com- 
mitted perjury,  was  disregarded,  but  for  the  reasons  that  when  his  affidavit 
was  made  it  was  quite  evident  no  latitude  of  indulgence  would  justify  the 
belief  that  be  was  then  truthful;  that  he  might  have  been  bo  on  the  trial,  but 
when  bis  affidavit  was  made  he  certainly  was  not  bo.  And  more  particularly 
for  the  reason  that  his  evidence  in  the  case  was  substantially  the  same  as 
that  given  by  another  witness,  who,  at  the  time  of  the  occurrences  testiBed  to, 
was  similarly  employed,  and  of  whose  truthfulness  no  reason  appeared  for 
doubt.  But  that  case  was  entirely  different  from  this.  There  was  no  application 
there  to  correct  the  evidence  given  made  during  the  trial.  Aside  from  that, 
the  testimony  of  the  witness  in  that  case  went  to  the  main  issue.  Here  the 
charge  against  the  plaintiff  was  collateral,  was  not  responsive  to  any  quea- 
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tion  asked,  and  was  expressed  under  great  excitement,  caused  by  what  the 
witness  considered  to  be  a  savage  attack  upon  bim  and  his  character;  and 
what  be  said  was  an  opinion  seriously  affecting  the  defendant's  integrity, 
springing  from  the  feeling  of  resentment  or  indignation,  and  therefore  im- 
pulsive and  wrong.  It  may  be  that  if  the  application  which  was  made  to  va- 
cate the  judgment  and  for  a  new  trial  did  not  present  the  impressive  fact  that 
the  witness  sought  the  counsel  of  tiie  plaintiff  on  the  da}' following  the  utter- 
ance of  the  testimony  to  correct  his  error,  the  application  might,  in  the  exer- 
cise of  a  sound  discretion,  have  been  denied,  but  with  that  fact  uncontra- 
dicted the  administration  of  justice  seems  to  demand  a  new  trial.  It  is  clearly 
the  duty  of  counsel  to  develop  the  truth  in  all  controversies  so  far  as  may  be> 
and  undoubtedly  to  give  the  witnesses  called  on  behalf  of  their  clients  an  op- 
portunity during  a  trial  to  correct  any  statement  made  while  under  examina- 
tion as  a  witness.  The  order  appealed  from  should,  for  these  reasons,  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  granted. 
All  concur. 


Wise  et  al.  v.  Grant  at  <a. 
(Supreme  Court,  CttnercU  Term,  First  Department.    February  18, 1801.) 

BVIDIINOB — DsOIiABATIOira. 

In  replevin  for  goods  sold  by  plalntlfls  to  R.,  00  the  faith  of  representations  made 
by  the  latter,  and  seized  by  defendant  sheriff  under  attachments  in  favor  of  other 
creditors  of  R.,  declarations  of  B.'8  son  and  agent,  made  three  days  after  the  levy 
of  the  attachments,  are  inadmissible  against  the  sheriff,  being  simply  declarations 
in  the  interest  of  one  of  the  contending  creditors. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Leopold  Wise  and  another  against  High  J.  Grant,  as  sheriff  of 
the  city  and  county  of  Kew  York,  and  Maier  Rothschild.  Defendant  Grant 
appeals  from  a  judgment  entered  upon  a  verdict  in  favor  of  plaintiffs. 

Argued  before  Van  Bbunt,  P.  J.,  and  Babtlett  and  Barrett,  JJ. 

Abraham  (f  ruber,  for  appellant,  Grant.  Horwitz  &  Hershifteld,  tor  respond- 
ents. 

Barrett,  J.  There  is  but  one  serious  question  presented  by  this  appeal, 
and  that  is  whether  the  declaration  of  the  debtor's  son  and  agent,  made  after 
the  levy,  were  admissible  against  the  sheriff.  The  action  was  replevin  for 
goods  sold  by  the  plaintiffs  to  Maier  Bothschild.  liothscbild  did  not  defend, 
and  the  question  presented  was  raised  solely  by  the  defendant  Grant.  The 
goods  were  sold  on  the  23d  day  of  August,  1887.  Three  days  later  the  sheriff 
levied  upon  these  and  other  goods  under  an  attachment  against  Rothschild  in 
favor  of  other  creditors.  Thereupon  the  plaintiff  Leopold  Wise  had  an  inter- 
view with  Abraham  Rothschild,  who  was  Maier  Rothschild's  son  and  agent, 
at  which  the  levy  was  discussed,  smd  the  declarations  in  question  made.  The 
result  of  this  interview  was  that  the  plaintiffs  determined  to  rescind  the  con- 
tract of  sale  made  on  the  23d,  and  to  replevy  the  goods.  They  accordingly 
brought  this  action,  and  upon  the  trial  they  proved  that  the  goods  were  sold 
to  Rothschild  upon  the  faith  of  certain  reprtsentations  as  to  the  extent  and 
situation  of  his  real  estate,  and  as  to  the  amount  of  his  indebtedness.  It  then 
became  incumbent  upon  them  to  prove  the  falsity  of  these  representations, 
and  to  that  end  Leopold  Wise  was  permitted,  under  the  defendant's  objection 
and  exception,  to  testify  to  Abraliam  Rothschild's  declarations  and  admissions 
made  at  the  interview  already  referred  to.  We  think  this  was  error,  and,  as 
there  was  no  other  evidence  of  the  fact,  it  is  necessarily  fatal  to  the  verdict. 
Bothschild  was  not  in  possession  of  the  goods  when  the  admissions  were  made, 
and,  consequently,  the  cases  where  declarations  of  an  assignor  in  possession 
have  under  certain  circumstances  been  admitted  against  his  assignee  (Adam* 
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y.  Davidson,  10  N.  Y.  809)  are  inapplicable.  The  discussions  on  this  gen- 
er:il  subject  have  generally  related  to  declarations  of  the  assignor  made  prior 
to  the  assignment  The  inadinissibility  of  his  subsequent  declarations  to  af- 
fect the  title  of  an  assignee  in  trust  for  creditors  seems  to  have  been  unlver- 
sally  conceded.  There  can,  indeed,  be  no  doubt  that  the  declarations  in  ques- 
tion would  have  been  clearly  inadmissible  as  against  either  a  bona  fide  pur- 
chaser for  value  from  Rothschild,  or  an  assignee  in  trust  for  Bothschild's 
creditors.  Trttaio  v.  Slater.  86  N.  Y.  632;  Beste  v.  Burger,  110  N.  Y.  644, 
17  N.  E.  Rep.  734;  Bttsh  v.  Roberta.  Ill  N.  Y.  278,  18  N.  E.  Rep.  732.  la 
there  any  distinction  In  principle  which  makes  such  declarations  admissible 
against  the  sherifF?  We  think  not  By  his  levy,  the  sheriff  acquired  a  right 
in  the  property,  of  which  the  defendant  in  the  attachment  could  not  deprive 
him  by  any  subs(>quent  act  or  declaration.  Then,  too,  the  plaintiffs  in  the 
attachment  secured  a  lien  upon  the  goods  in  question  by  the  levy  thereon, 
and  they  could  not  be  deprived  of  that  lien  by  any  subsequent  act  or  declara- 
tion of  the  defendant  against  whom  they  were  proceeding.  It  is  said  that 
the  sheriff  and  the  attaching  creditors  proceeded  in  the  right  of  Rothschild, 
and  stood,  so  to  speak,  in  his  shoes.  In  a  qualified  sense  this  may  be  true, 
although  the  attachment  proceeding  was  strictly  in  incitum.  But  the  ques- 
tion is  not  whether  the  sheriff  acquired  a  right  superior  to  that  possessed  by 
Kothschild, — which,  of  course,  he  did  not, — but  whether  Rothschild  can,  by 
a  subsequent  statement,  admit  away  whatever  right  he  did  acquire.  Such 
subsequent  declaration  was  not  admissible  as  a  declaration  agaiust  interest, 
for  the  reason  that  the  property  was  then  in  custodia  legis,  and  not  in  Roths- 
child's possession.  It  was  simply  a  declaration  in  the  interest  of  one  of  two 
contending  creditors.  In  Alexander  v.  Mdhon,  11  Johns.  185,  the  action  was 
trover  by  a  sheriff  (who  had  levied  on  goods  under  h^.  fa.)  against  one  who 
had  distrained  the  same  goods,  claiming  as  landlord  of  the  defendant  in  the 
execution.  The  landlord  offeied  parol  evidence  to  prove  an  acknowledgment 
of  the  tenancy  by  the  defendant  in  the  execution,  which  evidence  was  rejected, 
and,  as  the  supreme  court  held,  correctly.  The  reason  assigned  by  the  su- 
preme court,  namely,  that  as  the  testimony  of  the  tenant  was  excluded  at  the 
instance  of  the  landlord,  it  did  not  lie  with  the  latter  to  complain  of  the  rejec- 
tion of  the  confession,  has  been  criticised,  but  the  rule  itself  has  been  fully 
approved.  This  case  was  referred  to  by  Kennedy,  J.,  in  his  elaborate  opin- 
ion in  Qibblehouse  v.  Strong,  3  Rawle,  437,  and  the  following  observations 
made  thereon:  "In  the  report  of  the  case  referred  to,  it  does  not  apptear  when 
the  acknowledgments  of  Churchill  so  offered  to  be  given  in  evidence  were 
made, — whether  before  or  after  the  seizure  does  not  appear.  If  made  subse- 
quently to  the  seizure,  as  we  may  presume  that  they  were,  the  decision  is  per- 
fectly correct.  The  right  of  the  sheriff,  who  was  the  plaintiff,  commenced 
with  the  seizure  of  the  goods,  and  to  admit  the  subsequent  declarations  of  the 
defendant  in  the  execution  to  be  given  in  evidence  to  defeat  the  sheriff's  right 
under  the  seizure  would  be  to  open  a  door  to  let  in  collusion  and  false  pre- 
tenses got  up  between  defendants  in  executions  and  third  persons  for  the  pur- 
pose of  defrauding  and  hindering  creditors  in  the  collection  of  their  just  debts. " 
This  reasoning  is  entirely  applicable  here.  At  the  time  of  the  levy  the  title 
to  the  goods  was  in  Rothschild,  "subject."  as  was  said  by  Andrkws,  J.,  in 
ffoodudn  v.  WertJieimer,  99  N.  Y.  152,  "to  the  right  of  the  vendor,  on  tlie 
discovery  of  the  fraud,  to  reassert  his  original  riglit,  and  reclaim  the  prop- 
erty, unless  it  has  come  to  the  hands  of  a  bona  fide  purchaser."  This  title 
was  secured  by  the  levy,  and  the  sheriff's  position  in  defense  thereof  cannot 
be  assailed  by  hearsay,  or  by  any  testimony  which  would  not  be  admissible  as 
against  Rothschild's  transferee,  or  bis  privy  in  estate  or  in  representation. 
Because  of  this  error  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event.    All  concur. 
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LiBKAKK  H  al.9.  Manhattan  El.  By.  Oo.  *t  oZ. 

(9upr«m«  CouTt,  Ctoierol  TVrni,  First  Departmettt    Bfebruary  11, 18W.) 

t  ElAOTION  BBTWXBN  CaUBKB  O*  ACTIOIf. 

Where  a  complaint  oontaliiB  allegBtions  whkb  eatiti«  plahitUt  to  prooeed  as  for  • 
nntoaDce  aa  well  a*  for  a  treapaaa,  and,  defendant  boinK  entiUod  to  a  jary,  trial  of 
tbe  action  proceeded  aa  one  upon  a  nuisanoe,  It  waa  matter  of  right,  before  prooeed- 
Ing  with  the  trial,  that  plaintiff  should  be  comp^ed  to  elect  upon  which  ground  ha 
proceeded. 

X   Bl.IfE-^WAITSlt. 

The  tact  that  dvfendaitti  prooeaded  With  the  trial,  in  ao  way  Impaired  their  rl«tata, 
or  took  away  the  valid  •xcei>tioit  wbiota  they  took  upon  Um  denial  of  their  moUOBte 
compel  plaintiff  to  elect 

Appeal  from  speolal  term,  Kew  York  county. 

Action  by  Joseph  Libmann  and  another  against  the  Manhattan  Blerated 
Bailway  Company  and  the  Metropolitan  Elevated  Railway  Company.  Froni 
the  judgment  entered  in  pialntifC's  favor  the  defendants  appeal. 

Argned  before  Van  Brunt.  P.  J.,  and  Buadt  and  Danibub^  JJ. 

E.  O.  Jatnet,  for  appellants.    B.  W.  Tyler,  for  respondents. 

Yah  Brunt,  F.  J.  This  action  was  brought  to  enjoin  the  oontlnnatlon 
and  operation  of  t)ie  defendants'  elevated  railroad  in  front  of  cprt«in  premiset 
in  the  city  of  Xew  York,  the  allegations  of  the  complaint  tieing  that  said 
structure  as  11  now  exists,  and  as  above  described,  has  been  erected  and  main- 
tained without  legal  right,  and  is  a  special  nnisanoe  and  injury  to  the  plain- 
tiffs and  their  premises,  and  the  complaint  demanded  that  the  amoant  of  the 
damages  sustained  by  reason  of  the  existence  of  said  road  and  structure 
shonlU  heasoertiiined,  and  that  they  have  judgment  against  the  defendtints 
therefor,  and  also  for  an  injunction  perpetually  enjoining  and  restaraining  the 
continuation  of  the  nuisance.  At  the  commencement  of  the  trial  the  counsel 
for  the  defendants  moved  to  strike  the  case  from  the  equity  calendar,  upon  the 
ground  that  it  was  substantially  an  action  for  damages,  and  that  it  be  sent  to 
the  circuit  for  trial  by  jury.  This  motion  was  denied,  and  the  defendants  ex- 
cepted. The  defendants'  counsel  also  made  the  same  motion,  upon  the  ground 
that  it  was  an  action  for  a  nuisance,  which  was  denied,  and  an  exception 
taken.  Thereupon  the  defendants'  counsel  moved  the  court  to  compel  the 
plaintiSs  to  elect  whether  they  would  proceed  upon  the  basis  that  the  con- 
struction and  operation  of  the  elevated  road  was  a  nuisance,  or  on  the  basis 
that  the  legislative  authority  was  irrelevant,  and  no  defense,  and  therefore 
the  defendants'  acts  were  in  the  nature  of  a  trespass.  The  court  denied  the 
motion,  and  defendants'  coonsel  duly  excepted.  The  latter  ruling,  we  think, 
was  error.  If  this  was  an  action  for  a  nuisance,  the  defendants  were  enti- 
tled, as  matter  of  right,  to  a  jury  trial.  Hudson  v.  Caryl,  44  N.  Y.  558. 
It  was  also  held  in  that  case  that  if  the  complaint  is  in  form  as  for  equitable 
relief  against  the  continuance  of  a  nuisance,  and  the  prayer  for  damage  may 
be  regarded  as  incidental  thereto,  yet,  as  the  existence  of  an  alleged  nuisHnce 
and  the  amount  of  damages  were  both  inquired  of  by  a  jtiiy  bef(H«  the  adop- 
tion of  the  present  constitution,  the  constitutional  guaranty  of  trial  by  jury 
applies  to  such  an  action  as  one  of  the  cases  in  which  it  has  been  heretofore 
used.  Under  these  circumstances,  there  being  allegations  in  this  complaint 
which  entitled  the  plaintifl!  to  proceed  as  for  a  nuisance  as  well  as  for  a  tret- 
pass,  and  the  defendants  being  entitled  to  a  jury  trial  if  the  action  proceeded 
aa  one  upon  a  nuisance,  it  was  matter  of  right,  before  proceeding  with  the 
trial,  that  it  should  be  determined  upon  which  ground  the  plaintiffs  proceeded. 
Thereupon,  when  the  defendants  asked  that  the  plaintiffs  should  elect  whether 
they  proceeded  as  for  a  nuisance  or  as  upon  a  trespass,  such  election  should 
then  have  been  made  by  the  plaintiffs  in  order  that  it  might  be  determined  as 
to  whether  the  defendants  were  or  were  not  entitled  to  a  JU17  trial.     The  de- 
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fendanlB  were  not  compelled  to  go  Into  tbe  trial,  the  case  to  be  treated,  at  the 
option  of  the  plaintiffs,  as  an  acUon  for  a  nnbance  or  as  an  action  for  a  tree* 
jnss,  aad  tbey  might  with  p«rfecfe  safety  have  stopped  then  and  there,  and  re- 
fused to  go  on  and  relied  apon  their  exception.  Merely  because  tbey  did 
thereafter  go  on,  in  no  way  impaired  their  rights,  or  took  away  tbe  valid  ex- 
caption  which  tbey  had  takpo  at  tbe  cotnmenceinent  of  tbe  trUl.  They  were 
placed  in  a  position  in  reference  to  tbe  tri«l  of  tbe  cause  which  tbey  should 
not  have  been  made  to  assume.  Tbey  were  entitled  to  know  at  tbe  outset 
whether  the  plaintiffs  were  proceeding  upon  a  cause  of  action  entitling  the 
defendants  to  a  jury  trial  or  not.  There  are  many  oases  to  be  found  in  the 
books  in  which  it  has  been  held  that  where  a  plaintiff  brings  salt  in  equity, 
although  ordinarily  be  may  be  entitled  to  a  jury  trial,  he  has  thereby  waived 
the  same,  and  cannot  demand  as  matter  of  right,  umler  these  circumstances, 
the  benefit  of  a  trial  by  jury.  But  no  case  has  been  found,  and  we  do  not  see 
bow  it  could  be  followed  if  it  had  been,  which  holds  tluit  because  a  plaintiiT 
has  filed  a  bill  in  equity  for  relief  for  a  caase  of  action  in  respect  to  which  ttie 
constitution  provides  that  the  defendant  is  entitled  to  a  jury  trial,  be  CHn  by 
80  doing  deprive  tbe  defendant  of  such  jury  trial.  We  think,  tlierefore,  that 
for  the  error  which  was  committed,  without  considering  the  other  questions 
in  tlie  ease,  the  judgment  most  be  revei-sed  and  a  new  trial  oideced,  with 
coats  to  the  appellant  to  abide  the  event.    All  coneot. 


DAX.T  V.  Ambers. 
(Supreme  Court,  Oeneral  Term,  First  Department.    February  11, 1891.) 

I.  IsjniiCTioB — VioLATXos — BxcusB — Modi  ov  Bektice. 

Upon  eervioe  ef  a  retaraiaing  order  pending  an  action,  an  omission  to  state  In  tlie 
rapers  fiie  ground  on  which  the  order  was  allowed,  as  required  by  Code  Civil 
Fioft.  N.  Y.  1 410,  Is  a  mere  irregulArity,  wliioh  will  not  excate  diaobedlenoe  of  the 
Older. 
%  Bamm. 

Hor  Is  it  any  ezonse  for  disobedience  of  tbe  order  by  an  agent  of  defendant  that  It 
bad  not  been  served  on  defendant  himself,  where  It  was  Intended  to  restrain  bis 
■gaots  aad  servants  a*  well  as  himself. 
t,  Aufa-^KuvBAi.  TO  KaoxrvE. 

Another  agent  who  was  served  with  the  sanw  order  by  leaviag  with  him  a  e<qp>y 
of  It  for  defendant,  but  who  immediately  threw  it  away,  is  ohargreable  with  knowl- 
edge of  Its  import,  and  hts  subsequent  violation  of  It  is  a  contempt 

4k  SaKI— lONORAKCB. 

Tbe  fact  that  aoothn  agent  on  wbem  the  order  was  served  did  not  understand  it, 
thoneb  it  mitigates  his  afiTense  in  violating  tt,  does  not  entirely  excuse  him,  as  tt 
was  bis  duty  to  have  it  explained  to  him. 

Appeal  from  spceial  term.  New  YorlE  county. 

Action  by  Augustin  Daly  against  Gustav  Amberg.  Appeal  by  Herman 
Sclioenbergv  Leo  Winterfteid,  and  August  Walther  from  an  order  directing 
ttieir  punishment  foe  disobeying  aa  injunctloa  order  iasued  in  ttiis  action. 

A^aed  before  Yait  Bbumt,  P.  J.,  and  Danibls,  J. 

Botoe  cfi  HummH,  for  appellants.    Stephen  H.  Olin,  for  respondent. 

Daniblb,  J.  Tbe  defendant,  his  agents,  actors,  servtnits,  and  employes, 
were  nBtraiaed  by  an  order  to  show  cause  why  tbe  same  should  not  be  con- 
tinued, during  tiie  pendency  al  the  action,  from  prodndng,  performing,  rep- 
resenting, playing,  printing,  pat)lishing,  selling,  copying,  or  adapting,  or  in 
any  way  disposing  of,  or  using,  or  causing  or  suffering  to  be  prodaced,  per* 
formed,  represented,  played,  printed,  published,  suld,  copied,  or  adapted,  or  in 
any  way  disposed  of  or  used,  the  dramatic  composition  or  comedy  entitled 
"Die  Wilde  Jagd,"  either  in  whole  or  in  part,  or  any  copy,  or  imitation,  or 
ad^tation,  or  arrangement  thereof.  Ineffectual  efforts  were  made  to  serve 
tliis  order,  and  the  summons  and  complaint,  with  the  affidavit  thereto  annexed. 
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upon  the  defendant,  on  account  of  bis  absence  from  the  state.  He  then  was, 
and  previously  had  been,  the  manager  and  proprietor  of  the  Amberg  Theater, 
situated  on  Irving  place  and  Fifteenth  street,  in  the  city  of  New  York,  and 
was  in  the  control  and  direction  of  the  members  of  the  theatrical  company 
there  employed,  including  the  present  apnellHnts.  It  was  designed  to  produce 
this  play  at  the  theater  on  and  after  th*  I7th  of  October,  1890,  and  it  was 
produced  by  the  company  on  the  evening  ut  that  day,  and  on  the  afternoon 
and  evening  of  the  following  day.  A  copy  of  the  injunction  order  bad  been 
personally  served  upon  the  appellant  Scboenberg,  on  the;  loth  of  the  month, 
by  Harold  Swain,  attorney  and  counselor  of  this  court,  who  was  the  manag- 
ing clerk  of  the  plaintiff's  attorneys.  This  person  was  served  ^  the  manager 
at  that  time  of  the  business  of  the  theater.  And  from  the  exercise  of  author- 
ity by  him,  as  that  has  been  described  by  Swain,  and  the  statement  made  by 
Schoenberg  to  the  affiant,  Ernest  C.  Wagenfuehr,  that  he  had  been  in  full 
charge  of  the  theater  on  Friday  and  Saturday,  October  the  17th  and  18th,  there 
is  little,  if  any,  room  for  doubling  that  to  have  l)een  his  position,  although  he 
himseif  has  sworn  that  he  was  no  more  than  the  defendant's  boolc-keeper. 
The  defendent  would  naturally  delegate  this  authority,  during  his  own  ab- 
sence, to  some  member  of  the  company;  and  as  no  other  person  appeared  to 
wield  authority,  and  this  appellant  seems  to  have  assumed  and  used  it,  he 
has  been  properly  concluded  to  have  occupied  that  position,  as  he  admitted 
himself  to  have  done  so.  Upon  this  fact  the  proof  preponderated  in  favor  of 
the  plaintiff. 

To  make  a  regular  service  of  the  injunction  order,  the  Code  of  Civil  Pro- 
cedure, by  section  610,  baa  required  tliat  there  shall  be  served  with  the  order 
itself  copies  of  the  papers  on  which  it  has  been  issued.  The  service  made 
upon  this  appellant  on  the  15th,  while  it  did  not  fail  to  supply  him  with  com- 
plete information  that  the  production  of  the  play  at  the  theater  had  been 
legally  forbidden,  was  still  irregular;  and  to  remove  that  irregularity  another 
service  of  the  order,  with  copies  of  the  papers  on  which  it  had  been  issued,  was 
made  upon  the  same  person  by  Mr.  Swain  about  the  middle  of  the  17th  of  Oc- 
tober, 1890.  That  complied  with  all  the  requisites  for  a  complete  service,  and 
subjected  him  to  the  obligation  of  obeying  the  mandate  of  the  law  that  the 
play  should  not  be  produced.  The  Code  of  Civil  Procedure,  by  section  608, 
permitted  the  order  to  accompany  the  summons,  as  it  did  m  this  case,  and 
that  made  the  injunction  regular;  and  while  it  should  have  contained  a  state- 
ment of  the  grounds  on  which  it  bad  been  allowed,  to  comply  with  section 
610  of  this  Code,  the  omission  to  do  bo  was  more  than  an  irregularity,  and 
did  not  excuse  the  disobedience  of  the  mandate.  This  appellant  is  one  of  the 
persons  on  whom  the  injunction  was  intended  tooperate  and  restrain.  It  in- 
cluded not  only  the  defendant  in  the  action,  but  also,  by  express  direction,  bis 
agents,  servants,  employes,  and  actors.  And  when  these  papers  were  served 
upon  him  as  one  of  these  persons  be  had  but  one  alternative,  and  that  was 
implicitly  to  obey  its  command,  and  to  abstain  from  the  production  of  the 
play,  which  could  most  readily  be  done,  as  was  at  one  time  proposed,  by 
substituting  another  in  its  place.  It  was  not  disobeyed  for  want  of  previous 
service  on  the  defendant,  but  from  a  determination  to  disregard  it,  and  that 
WHS  a  contempt  of  the  court  which  had  by  one  of  its  justices  issued  it. 

That  knowledge  of  the  restraint  acquired  by  the  person  violating  the  in- 
junction is  sufficient  to  bind  him  to  its  observance,  was  held  in  Koeh- 
lerv.  Bank,  6  N.  Y.  Supp.  470,  affirmed  117  N.  Y.  661, 22  N.  E.  Rep.  1134; 
and  it  was  fully  obtained  by  this  person.  He  violateid  it  voluntarily,  and 
should  not  now  be  heard  to  complain  of  the  consequences  he  thereby  brought 
upon  himself.  He  had  ample  time  for  information  and  reflection,  and  chose 
to  disregard  the  order  of  the  court  issued  under  the  authority  of  the  law. 
Whether  the  service  was  or  was  not  irregular  without  having  been  first  made 
upon  the  defendant  was  not  for  him  to  inquire,  for  even  an  Irregular  in- 
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Junctkni  cannot  be  disregarded  by  the  person  receiving  and  Included  within 
t,  but  it  must  be  obeeryed  until  advantage  shall  betaken  of  the  irregularity 
by  way  of  an  application  to  set  it  aside  on  motion.  There  was  nothing  in  the 
proceeding  forming  any  legal  excuse  for  proceeding  with  this  play  after  it 
had  been  served,  as  it  was,  with  the  other  papers,  on  the  17th  of  October. 
It  was  found  by  the  court  that  the  disobedience  of  this  appellant  bad  defeated, 
impaired,  impeded,  and  prejudiced  the  rights  and  remedies  of  the  plaintiff. 
And  that  conclusion  was  fully  supported  by  the  facts.  His  right,  as  it  bad 
then  been  established,  was  that  the  play  should  not  be  produced  at  this 
theater  while  the  injunction  was  in  force.  And  that  had  been  done  in  defi- 
ance of  the  remedy  forbidding  it.  The  case,  therefore,  was  one  for  punish- 
ment. Code  Civil  Proc.  §  2281.  And  without  proof  of  actual  loss  to  the 
plaintiff,  that  was  authorized  to  the  extent  of  a  fine  of  $250,  the  amount  im- 
posed  by  the  court,  and  imprisonment  until  tlie  fine  should  be  paid,  not  ex- 
ceeding, for  the  failure  to  pay,  the  period  of  30  days,  and  by  imprisonment, 
as  a  punishment,  certainly  as  extended  as  that  was  included  in  the  decision 
and  order,  which  was  for  30  days,  in  addition  to  that  resulting  from  the  non- 
payment of  the  fine.  Code  Civil  Proc.  §§  2284,  2285.  This  was  no  more 
than  was  commensurate  with  the  facts  of  the  case,  and  the  necessity  of  secur- 
ing the  observance  of  the  legal  commands  of  the  law. 

The  appellant  Leo  Winterfleld  was  served  with  a  full  setof  the  same  papers 
about  the  middle  of  the  17tb  day  of  October.  He  was  the  treasurer,  engaged 
in  selling  tickets  for  the  production  of  the  play.  At  tlie  time  of  the  service 
there  is  good  reason  for  believing  that  he  was  well  aware  of  their  import;  for 
tiie  fact  is  proved  that  he  brushed  them  out  of  the  window  of  theticket-otflce, 
from  whicii  tliev  fell  upon  the  floor,  and  were  then,  by  another  person  pi-e.sent, 
animated  prubiiMy  by  tlie  same  understanding,  kicked  into  ttie  street,  it  is 
true  that  tliis  up))ellant  lias  endeavored  to  mitigate  his  act  by  way  of  explana- 
tion; but  that,  in  view  of  what  has  been  sworn  to  by  another,  and  entirely 
disinterested,  allinnt,  cannot  t>e  accepted  as  credible.  If  the  papers  had  been 
placed  within  his  reach,  as  he  says  they  were,  for  the  defendant,  then  it  was 
bis  duty,  and  he  could  without  doubt  have  observed  it,  to  retain  tliem  for 
bim.  But,  without  yielding  to  what  in  that  event  would  have  been  a  very 
natural  inclination,  he  immediately  pushed  the  papers  out  of  the  window, 
and  sold  the  tickets  for  the  production  of  the  play,  in  violation  of  the  injunc- 
tion. Without  this  service  on  his  part,  there  would  have  been  no  attend- 
ance on  the  part  of  the  public,  and  the  play  would  not  have  been  produced. 
He  therefore,  by  his  own  acts,  subjected  himself  to  the  same  conclusion  as  to 
the  facts,  and  deserved,  as  wall  as  received,  the  same  measure  of  punishment, 
as  the  manager. 

The  case  of  the  appellant  August  Walther  is  not  so  flagrant.  But  still  he 
did  violate  the  In  junction, — irregularly,  it  must  be  admitted,  served  upon  him. 
But  the  service  which  was  made  was  su£Bcient  if  he  had  understood  the 
English  language  to  have  apprised  him  of  his  duty.  And  when  that  Is  the 
fact  a  mere  irregularity  of  service,  while  it  will  form  a  good  reason  for  set- 
ting it  aside  on  a  motion  made  for  that  purpose,  will  not  excuse  a  disot>edi- 
ence  of  the  order  itself.  People  v.  aturtevant,  9  N.  Y.  263,  278.  While  it  re- 
mains undisturbed,  it  will  be  binding  and  effectual,  and  must  be  complied 
with.  But,  while  it  is  stated  that  tbe  effect  of  the  paper  was  explained  to 
bim,  he  swears  that  be  did  not  understand  it.  But  tliat  fact  will  not  wholly 
excuse  him,  for  he  should  have  consulted  some  person  to  secure  an  explana- 
tion of  the  order,  and  discovered  his  duty.  He  had  been  engaged  in  theat- 
rical service  for  six  years  in  this  country,  and  during  that  time  must  have 
acquired  some  knowledge  of  the  necessity  of  acquainting  bimself  with  the 
contents  of  formal  legal  papers;  and  that  he  failed  to  do.  But  still  his  case 
has  l>een  greatly  mitigated  by  bis  ignorance  of  the  language,  although  his  of- 
fense has  not  been  wholly  removed.    Tbe  court  at  tbe  hearing  so  considered 
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It,  for  the  puBlsbmmt  by  impriionment  waa  not  imposed  apon  Mm.  other- 
wise than  to  secure  the  payment  of  the  8250  fine.  Bat,  as  the  facts  appear, 
this  fine  shonld  be  reduced  to  the  sum  of  SlOO,  which  will  be  sufficient  to  in- 
spire him  hereafter  with  appropriate  respect  for  the  orders  of  the  eonrt,  and 
with  the  duty  inonmbent  upon  him  of  asoertalniiig,  by  the  assistance  of 
others,  what  is  intended  to  be  exacted  from  him.  As  to  August  Witltber, 
the  order  should  be  modified  by  reducing  it  in  amount  to  tlie sum  of  9100.  and 
with  that  modification  it  should  be,  in  all  other  respects,  affirmed;  and  as  to 
the  appellanls  Herman  Scboenberg  and  Leo  Winterfield.  the  order  afaould  be 
affirmed,  with  $10  costs,  and  the  disbursements.    All  eoneur. 


MoLLOT  V.  LoMO  Island  Kt.  Co. 
(Supreme  Court,  General  Term,  JFirst  Department.    Febmsrjr  11, 1891.) 

MAUOIOUS  PBOSXOUTTOn— Probablb  Caubb. 

In  an  action  tor  malloious  prosecution  it  was  shown  that  one  K.  had  bonghteooda 
from  defendant,  and  paid  for  them  with  a  check  that  proved  to  be  forged.  He  af- 
terwards confessed,  and  stated  that  be  passed  the  cbeok  at  the  instance  of  plain- 
tiff, who,  be  said,  bad  forged  it.  Plaintiff  was  arrested  on  a  warrant  procured  by  de- 
fendant, and  some  of  the  goods  were  found  in  his  possession,  bnt  he  offered  no  ex- 
planation. He  was  presented  to  the  grand  jury,  iudloted  for  forgery,  and  acquitted. 
Meld,  that  there  was  probable  cause  for  the  prosecntion,  and  it  was  error  to  sub- 
mit the  question  to  the  jury. 

Appeal  from  special  term,  New  York  connty. 

Action  by  John  J.  Molloy,  against  the  Long  Island  Railway  Company,  for 
malicious  prosecution.  Defendant  appeals  from  judgment  entered  upon  vep- 
diet  for  plaintiff,  and  from  order  denying  motion  for  new  trial. 

Argued  before  Van  Brvmt,  F.  J.,  and  Bradt  and  Daniels,  JJ. 

Hinsdale  <&  Sprague,  for  appellant.    JDoherty  <t  HendrUsk,  for  respondent. 

Van  Brttnt,  P.  J.  This  is  an  action  for  malicious  prosecution.  In  the 
month  of  April,  1877,  a  boy  by  the  name  of  Thomas  Keenan  procured  from 
the  defendant  a  set  of  commuUtion  books  for  a  year's  travel  between  Law- 
rence and  Long  Island  City.  The  books  were  procured  in  the  name  of  Arthur 
M.  .Tones,  and  paid  for  by  a  check  signed  by  the  same  name.  Tiie  check  proved 
to  be  a  forgery.  The  defendant  corporation  then  caused  the  arrest  of  Keenan, 
who,  upon  being  arraigned,  apparently  made  a  full  and  frank  confession  of 
bis  own  share  in  the  transaction,  and  stated  that  he  obtained  the  check  from 
theplaintifi;  that  be  saw  the  plaintifF  write  it,  and  the  plaintiff  gave  it  to 
him,  with  instructions  to  do  precisely  as  he  did;  and  that  plaintifF  was  tlien 
in  possession  of  some  of  the  commutation  books  which  had  been  obtained  by 
means  of  the  check;  and  that  the  plaintifF  could  be  found  at  a  Third-Avenue 
saloon,  which  he  frequented.  Thereupon  a  complaint  was  made  by  one  Cody, 
a  special  officer  in  the  defendant's  employ,  and  a  warrant  was  Issued  by  tite 
Justice  for  the  plaintiff's  arrest  upon  a  charge  of  forgery.  Cody  took  the  war- 
rant to  New  York,  and  plaintiff  was  arrested  by  a  dty  detective.  At  the 
time  of  his  arrest  the  plaintiff  produced  four  of  the  commutation  books,  and 
handed  them  to  the  ofiicer.  He  claims  to  have  told  the  detective  officer  of  the 
company  that  he  was  innocent  of  the  charge,  but  he  made  no  explanation  of 
how  he  came  into  possession  of  the  books.  He  was  taken  to  Long  Islaad 
City,  and  arraigned  the  next  day,  and  an  examination  was  had  subsequently, 
when  the  procuring  of  the  book,  the  giving  of  the  check,  and  the  fact  tlutt  the 
check  was  forged  was  proved ;  and  the  boy  Keenan  repeated  under  oath  the 
story  which  he  bad  previously  related.  The  examination  was  adjourned  upon 
one  or  two  occasions,  and  finally  the  plaintiff,  by  his  counsel,  waived  exam- 
ination, and  elected  to  go  before  the  grand  jury.  The  plaintiff  in  his  evi- 
dence upon  this  trial  stated  that  he  had  no  chance  to  make  an  explanation, 
and  ttiat  be  did  not  waive  examination,  but  the  record  shows  that  ancta  ex- 


Digitized  by 


Google 


Snp.Ct.]  UOLLOT  r.  u>Ha  iblahd  by.  oo.  S88 

amlnatkn  was  waived,  and  it  mnst  have  been  done  ^  his  counsel.  The 
plaintiff  was  committed  by  tbe  magistrate.  He  was  twice  indicted  by  ttt* 
grand  jury,  and  on  his  trial  at  tlie  aessiona  a  motion  was  made  to  dismiss, 
whicb  was  denied.  At  tbe  close  of  tlie  trial  the  plaintiff  was  acquitted. 
There  was  eridence  tending  to  show  that  in  consequence  of  certain  statements 
mad*  by  Cody,  the  officer  in  tbe  defendant's  employ,  to  tbe  person  wlio  hitd 
gone  bail  for  tbe  plaintiff  la  tbe  criminal  proceeding,  be  was  surrendered, 
and  remained  in  custody  until  discharged  at  the  end  of  his  trial.  This  action 
was  brought  for  malidoae  prosecution,  and  the  case  was  sabmitted  to  the 
jury  upon  the  questions  of  probable  canae  and  malice.  During  the  progress 
of  tbe  charge  the  court  instructed  the  jury  that  if  they  found  there  was  a 
want  of  probable  cause  for  suspecting  or  believing  that  this  inaa  was  really 
the  perpetraLor  of  tliis  crime,  or  eonnecled  with  its  perpetration,  and  that  tba 
charge  was  inspired  by  malice,  then  the  plaintiff  would  be  entitled  to  reouver. 
Tbe  counsel  for  the  defendant  excepted  to  that  portion  of  the  charge  in  which 
tbe  court  said  it  was  t<x  the  juiy  to  say  whether  tlie  defendant  had  probable 
cause,  in  t^ia  case,  aad  also  requested  tbe  court  to  charge  that  auder  the 
circumstances  as  matter  of  law,  there  was  probable  cause,  and  excepted  to 
that  part  of  the  charge  in  which  it  was  stated  that  malice  could  be  inferred 
from  want  of  probable  cause  in  any  case.  The  jury  found  a  verdict  in  favor 
of  the  plaintiff,  and  from  the  judgment,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  this  appeal  was  taken. 

The  rule  is  well  settled  that  in  actiona  for  malicious  prosecution  the  burden 
is  upon  tbe  plaintiff  of  showing  want  of  probable  causo  aud  malice  upon  tlie 
part  of  the  defendant,  and  that,  wltere  there  is  no  dispate  as  to  tbe  facts,  the 
question  as  to  tbe  existence  of  probable  cause  is  one  for  tbe  court.  Ander- 
ton  V.  How,  116  N".  Y.  836,  22  N.  E.  Hep.  695;  Thaule  v.  Krekder,  81  N. 
Y.  428.  In  the  case  at  bar  there  is  no  dispute  as  to  the  salient  features  of 
the  case,  and  tlkerefor*  the  question  of  probable  cause  was  a  question  of  law 
for  the  court,  and  net  for  the  jury.  The  fact  that  this  boy  Keenan  bad  pro- 
cured from  the  defendant  a  set  of  commutation  boolcs  upon  a  forged  chec;k 
was  established  without  contradiction.  Upon  tbe  ai-rest  of  Keenan  be  pre- 
tended to  make  a  full  and  frank  confession  of  his  connection  with  the  trans- 
action, and  that  be  itad  obtained  tbe  check  from  the  plaintiff,  had  seen  him 
write  it,  and  that  tbe  plaintiff  was  then  in  possession  of  some  of  the 
commutation  books  which  had  been  obtained  by  means  of  the  check,  and 
upon  the  plaintiff's  arrest  certain  of  these  books  were  found  In  bis  pos- 
session. Now.  it  la  a  familiar  rule  that  the  possession  by  a  person  of  prop- 
erty recently  stolen  raises  a  presumption  of  guilt  which  may  be  consid- 
ered by  a  jury,  and.  In  the  absence  of  explanation  by  siHsh  person,  authorized 
it  to  infer  a  ^minal  connection  with  its  acquisition.  People  v.  Weldon,  111 
K.  Y.  669,  19  N.  £.  Kep.  279.  In  the  case  at  bar  we  have  the  proof  that  a 
felony  bad  been  committed,  and  that  the  plaintiff  was  in  possession  of  a  por- 
tion of  the  fruits  of  the  felony,  and  that  he  made  no  explanation  of  how  such 
fruits  came  into  his  possession.  We  think  that  under  these  eircamstances 
SOT  reasonably  prudent  man  might  safely  assume  that  tbe  story  of  the  boy 
Keenan  was  true.  It  is  true  that  with  tbe  lxx)ks  was  Inclosed  a  letter  in 
these  words:  "Jim:  I  don't  want  to  buy  these  lx>oks.  I  am  afraid  tbey  are 
not  all  right.  J.  Mollot."  But,  in  the  absence  of  any  explanation  as  to 
how  he  came  into  possession  of  the  books,  this  letter  eontained  not  the  slight- 
est evidence  of  his  innocence.  On  the  contrary,  it  might  safely  be  presumed 
to  be  the  naere  scheme  of  a  guilty  man  to  attempt  to  establish  an  inno- 
cent possession.  It  would  appear  from  the  evidence  in  the  ease  that  tbe 
plainttfl  never  opened  his  month  for  the  purpose  of  saying  how  be  came  into 
possession  of  this  property,  obtained  upon  this  forged  cheek,  sntil  bis  trial  on 
the  indietoient,  contenting  himself  with  stating  that  be  was  innocent.  We 
tUnk  i^  nnder  circnmstances  such  as  have  been  stated,  a  party  bas  not 
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reasonable  cause  to  lodge  a  complaint,  then  do  complaint  can  be  made  nnlesa 
followed  by  conTiotion.  with  any  degree  of  safety.  This  Is  not  the  law.  If 
the  evidence  Is  snob  that  a  reasonable  man  would  think  a  person  to  be  guilty 
of  a  felony  which  has  been  proved  to  have  been  committed,  probable  cause  is 
established,  and  he  is  protected  in  malting  the  complaint.  It  may  be  all  very 
true,  as  claimed  upon  the  part  of  the  counsel  for  the  respondent,  that  to  ar- 
rest a  person  for  the  crime  of  forgery  upon  the  statement  of  a  self-confessed 
criminal  admittedly  guilty,  who  passed  the  forged  instrument,  without  seek- 
ing to  substantiate  his  story,  warrants  a  finding  of  want  of  probable  cause;  but 
there  is  a  material  feature  in  the  case  which  is  omitted  from  this  statement, 
and  that  is  that  the  plaintiff  was  shown  to  have  been  in  possession  of  a  part 
of  the  fruits  of  the  crime.  It  is  undoubtedly  true  that  the  detective,  Cody, 
in  procuring  the  bail  to  surrender  the  plaintiff  after  he  had  been  bailed,  acted 
in  a  manner  which  is  deserving  of  the  highest  censure,  but  such  acts  cannot 
make  the  defendant  guilty  of  malicious  prosecution  in  lodging  a  complaint 
which  they  had  reasonable  grounds  for  believing  to  be  true.  The  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  event.    All  concur. 


In  re  Sohwaoeb. 
(Suvrtme  Court,  Oentral  Term,  First  Department.    Jannaiy  16, 1891.) 

\.  UUTDAHUS— Dsmiii — ^ApPIAIi — Rsvisv. 

On  appeal  from  an  order  dismissing  appellant's  application  for  tnandamva  to 
compel  the  board  of  police  commissioners  to  print  his  name  as  candidate  for  the 
office  of  alderman  on  two  sets  of  ballots,  the  merits  will  not  be  considered  where 
the  order  was  made  after  the  election  had  taken  place,  as  no  advantage  can  result 
to  appellant. 

%.  Sakk— Costs. 

But  where  costs  were  awarded  against  appellant  on  the  dismissal  of  his  applica- 
tion, the  order  will  be  modified  so  as  not  to  include  oosta,  and,  as  so  modified,  will 
be  affirmed. 

Appeal  from  special  term,  New  York  county. 
Argued  before  Van  Brumt,  P.  J.,  and  Bbady  and  Daniels,  JJ. 
Henry  R.  Beekman  and  Lewis  L.  Delqfleld,  for  appellant.    Cha».  Bland]/, 
for  respondent. 

Dakiels,  J.  The  appellant,  being  a  candidate  for  the  office  of  alderman, 
in  the  nineteenth  assembly  district  In  the  city  of  New  York,  applied  to  the 
board  of  police  commissioners  to  prepare,  print,  and  distribute  tlirough  the 
district  two  sets  of  ballots  containing  his  name  as  an  aldermanic  candidate  to 
be  voted  at  the  election  in  November  in  the  year  1890.  They  conceded  the 
right  to  have  the  name  placed  on  one  set  of  the  ballots,  but  beyond  that  de- 
nied it.  To  secure  complianci>  with  his  application  to  place  the  name  upon 
two  sets  of  the  ballots  he  applied  upon  notice  for  a  |)eremptoiy  writ  of  manda- 
mtu.  This  application  was  denied  by  an  order  made  on  the  10th  day  of  No- 
vember, which  was  after  the  election  had  taken  place;  and  on  or  about  the 
14th  of  November  he  took  this  appeal  from  the  order.  It  is  plain,  therefore, 
that  no  practical  effect  can  now  by  any  possibility  be  promoted  by  cunsidering 
the  merits  of  the  petitioner's  application  to  the  commissioners.  The  time  has 
expired  within  which  any  possible  advantage  can  be  obtained  by  the  appel- 
lant. If  the  court  should  be  of  the  opinion,  upon  an  examination  of  the  pro- 
visions of  the  statute,  that  the  applicant  should  have  had  his  name  printed 
upon  two  sets  of  ballots,  not  the  slightest  benefit  could  be  derived  by  him 
from  the  decision;  and  when  that  appears  to  be  the  condition  of  any  legal 
proceeding  it  is  the  settled  practice  to  decline  its  consideration.  The  contin- 
ued pressure  upon  the  time  of  this  court  Is  too  great  to  permit  any  part  of  it 
to  be  devoted  to  the  solution  of  merely  speculative  controversies;  and  the  au. 
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tboritiea  are  decidedly  against  that  use  of  It.  Hyatt  v.  Dtuenbury,  12  N.  E. 
Rep.  711;  People  v.  Grace,  1  N.  T.  Supp.  661;  People  v.  Board,  11  N.  Y. 
Supp.  296;  People  v.  Squire,  110  N.  Y.  666,  18  N.  E.  Eep.  362.  The  fact 
that  costs  have  been  awarded  against  the  applicant  will  not  avoid  the  effect 
of  this  principle.  As  the  court  could  at  the  time  of  the  decision  afford  him 
no  relief,  even  if  his  position  was  legally  entitled  to  be  sustained,  the  appli- 
cition  should  have  been  dismissed  without  costs;  and  the  order  may  very 
well  be  so  far  modifled  as  to  now  give  that  direction.  The  order  should 
therefore  be  changed  to  that  effect,  and  as  so  modified,  the  order  should  be 
afflrmed.  without  costs.    All  concur. 

McDonald  e.  Citt  of  Trot. 
(Sajmrne  Court,  Oeiierat  Term,  Third  Department.    Febrnary  18,  IStL) 

1.  Municipal  Cobpobations — Pebsosal  Injubibs — Pbbsextino  Claim. 

When  a  dty  charter  requires  that  all  claims  against  the  city  for  personal  tnjurtes 
•hall  be  presented  to  the  oomptroller,  it  is  sufficient  if  the  original  claim  is  offered 
to  the  comptroller,  and,  with  his  consent,  a  copy  left  with  him. 
S.  Same — Neouobmob — Obstruction  of  Street. 

In  an  action  against  a  city  for  personal  injuries  sustained  by  driving  at  night 
against  bnilding  material  lawfully  piled  In  the  street,  it  is  for  the  jury  to  say 
whether  the  absence  of  a  guard,  or  any  other  lights  than  the  street-lamps,  waa 
negligence  on  the  part  of  the  city. 
B.  Same — Instbcctions. 

In  such  an  action,  an  instraotion  for  defendant  that  a  verdict  for  it  on  the  ground 
of  plaintifTs  failure  to  present  his  claim  to  the  comptroller  will  not  prevent  plaln- 
tiS's  bringing  another  action,  is  properly  refused  as  immateriaL 

Appeal  from  circuit  court.  Rensselaer  county. 

Action  by  James  McDonald  against  the  city  of  Troy,  for  personal  injuries 
sustained  by  driving  at  night  into  a  pile  of  building  material  left  in  the  street. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Learnsd,  F.  J.,  and  Landom  and  Matham,  JJ. 

W.  J.  Roche,  for  appellant.     H.  A.  King,  for  respondent. 

Landom,  J.  Objection  is  taken  that  the  plaintiff  did  not  present  his  claim 
to  the  comptroller  of  the  city  pursuant  to  the  requirement  of  the  charter. 
Chapter  129,  Laws  1872,  tit.  6,  §  lU.  The  attorney  for  the  plaintiff  prepared 
the  original  claim,  and  presented  a  copy  of  it  to  the  comptroller,  at  the  same 
time  stating  ttiat  he  had  the  original  with  him,  and  partly  exhibiting  it  to  the 
comptroller,  and  asking  him  if  tliat  was  all  be  wanted,  to  which  the  comp- 
troller replied,  "Yes."  This  was  a  substantial  compliance  with  the  terms  of 
the  charter.  The  original  was  not  withheld.  The  comptroller  clearly  could 
have  had  it  if  be  had  needed  it.  As  was  said  in  Magee  v.  City  of  Troy,  1  N. 
Y.  Supp.  24,  affirmed,  119  N.  Y.  640,  23  N.  £.  Kep.  1148,  "the  comptroller 
thus  obtained  tlie  notice  the  law  contemplates." 

The  plaintiff  was  injured  by  being  thrown  from  his  buggy.  While  riding 
at  niglit  along  North  Second  street,  his  horse  was  suddenly  stopped  by  com- 
ing in  Contact  with  a  pile  of  lumber  lying  upon  the  side  of  the  street,  and  the 
plaintiff  was  thrown  out.  This  lumber  had  been  placed  there  for  builOing 
purposes  by  tbe  owner  of  an  abutting  lot.  The  deposit  of  lumber  was  tem- 
porary, and  for  a  reasonable  purpose,  and  was  therefore  permissible.  OaUa- 
nan  v.  Qilman,  107  N.  Y.  36U,  14  N.  E.  Rep.  264.  But  in  such  case  reason- 
able care  should  be  taken  to  protect  the  traveler,  using  the  street,  from  re- 
ceiving any  injury  from  it.  The  pile  was  not  guarded,  and  was  not  lighted, 
except  by  the  ordinary  street-lamps.  Wiiether  the  absence  of  any  gu:ird  or 
any  other  light  was  negligence  was  a  question  for  tbe  jury.  Tbe  question  of 
the  plaintiff's  contributory  negligence  was  also  for  tbe  jury.  The  pile  of 
lumber  hiul  been  lying  upon  the  street  sufficiently  long  to  justify  the  jury  in 
finding  that  the  city  had  notice.  Magee  v.  City  qfTroy,  aupra. 
v.l3N.Y.8.no.3 — 2  6 
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The  counsel  for  the  defendant  requested  the  cmirt  to  cbitrge  tlie  jary  tliftt, 
if  they  found  for  the  defendant  upon  the  ground  that  the  claim  was  not  pre- 
sented to  the  comptroller,  the  plaintiff  would  not  be  barred  by  the  provis- 
ion of  the  charter  or  any  statute  of  limitation  from  maintaining  a  new  ac- 
tion. This  WHS  declined,  and  we  think  properly,  upon  the  ground  that  the 
question  presented  was  not  mHterial  to  the  proper  decision  of  this  case,  and 
the  court  was  not  obliged  to  pass  upon  questions  supposed  to  ariae  in  an  hy- 
pothetical case.    All  concur. 


McDOWAI.1.  V.  Sheehan. 
(Supreme  Court,  General  Term,  Third  Department.    February  18, 1891.) 

1.  COBPORATIONS — STOCKnOLDBRS — FBIt80Nl.L  LlABn.rrT. 

The  acceptance  and  retention  of  a  certificate  of  stock  for  $1,000  by  defendant, 
who  has  paid  that  amount  to  a  manufacturing  corporation,  shows  that  he  did  aoi 
Intend  to  make  a  gift  of  that  amount  to  the  corporation,  but  that  he  became  a  stoclc- 
holder  therein,  and  peraonally  liable  as  such  to  creditors. 

S.    Same— MiSBEPRESENTATIONS   BT   CoBPOBATiON — EFFECT  ON   CBEDItOKS. 

The  fact  that  defendant,  when  be  subscribed  for  the  stock,  was  falsely  informed 
that  the  balance  had  all  been  taken,  and  that  therefore  he  would  incur  no  personal 
liability,  will  not  avail  him  as  against  a  creditor  of  the  corporation,  who  knew  noth- 
ing about  the  misrepresentations. 
8.  Same— Trustees — Services. 

One  who  has  performed  services  for  a  corporation  has  a  right  of  aotloo  against  it, 
though  he  Is  one  of  ita  trustees. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  John  McDowall  against  Oornelins  Sheehan  to  charge  the  latter 
with  personal  liability  as  a  stockholdeir  of  the  Saratoga  Union,  a  newspaper 
corporation.  The  action  wiis  brought  under  Laws  K.  Y.  1848,  c.  40,  §  10, 
which  provides:  "All  the  stockholders  of  every  company  inootporated  under 
this  act  shall  be  severally  and  individually  liable  to  the  creditors  of  the  com- 
pany in  which  they  are  stoekbolders  to  an  amount  equal  to  the  amount  of 
stock  held  by  them,  respectively,  for  all  debts  and  oontraots  made  by  such 
company,  until  the  whole  amount  of  capital  stock  fixed  and  limited  by  such 
company  shall  have  been  paid  in,  and  a  certificate  thereof  shall  have  been 
made  and  recorded  as  prescribed  in  the  following  section;  and  the  capital 
stock,  so  fixed  and  limited,  shall  all  be  paid  in, — one-half  thereof  within  one 
year,  and  the  other  half  thereof  within  two  years,  from  the  inoorporaUon  of 
said  company, — or  such  corporation  shall  be  dissolved."  At  the  trial  it  ap- 
peared that  plaintiff  had  obtained  a  judgment  against  the  Saraltoga  Union  for 
$600,  money  advanced  to  tfte  corporation,  and  for  91,752,  serviees  rendered 
for  said  corporation;  that  execution  had  issned  thereon,  and  returned  wholly 
unsatisfied ;  and  that  plaintiff  had  then  instituted  this  action  against  defend- 
ant. The  court  found  the  following  facts:  "(1)  The  company  known  as  the 
•  Saratoga  Union,'  mentioned  in  the  complaint,  was  farmed  and  tlie  certificate 
executed  on  the  19th  day  of  May,  1887,  and  filed  about  the  27th  day  of  May, 
1887.  That  said  certificate  was  signed  and  acknowledged  by  Benjamin  F. 
Jndson,  Edmond  J.  Huling,  John  W.  Howe,  John  McDowall,  (the  plaintiff,) 
and  R.  F.  Knapp,  who  were  the  incorporators  of  said  company.  Sidd  certifi- 
cate fixed  the  capital  stock  of  said  company  at  $10,000,  to  be  divided  into  one 
hundred  shares  of  $100  eaeh.  Said  incorporatofB  were  named  in  said  oertifl- 
cate  as  trustees  for  the  first  year.  (2^  That  none  of  said  inoorporators  were 
8nl)Bcril)ers  for  stock,  and  at  no  time  oecame  bound  to  take  any  of  the  stock 
of  said  compnny.  (3)  That  the  first  meeting  of  said  incorporators  was  held 
on  the  10th  day  of  June,  1887,  at  which  meeting  said  Huiing  was  chosen 
president;  said  plaintiff,  John  McDowall,  vice-president;  said  Howe,  secre- 
tary; and  said  Judsun,  treasurer  and  general  manager, — neither  of  said  per- 
sons tbsu  being  stockholders  or  subscribers  tor  stock,  and  no  money  liaTing 
ttien  been  paid  or  promised  by  either  of  said  incorporators  for  stock  to  b*  is- 
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sued  to  tbenu  (4)  On  the  25th  day  of  May,  IS87.  and  before  uid  articles  had 
been  filed,  Cornelius  Sheehan,  the  defendant  in  this  action,  made  bis  check 
payable  to  the  order  of  John  K.  Patiuun  for  the  sum  of  •1,000,  stating  to  Put- 
nam that  be  designed  it  as  a  gift  to  help  the  enterprise,  but  sot  to  pay  it  until 
be,  said  Sheehan,  would  not  incur  any  further  liability.  Said  Sheehan  did 
not  part  with  said  check  with  any  otlier  or  differeat  intenUon  than  that  ex- 
pressed in  said  directions  to  said  Putuam.  Said  Putnam  intended  to  aid  said 
enterprise  in  a  similar  manner  by  advancing  the  sum  of  6500,  on  the  same  oi 
similar  terms.  (5)  Previous  to  the  7th  day  of  July,  1887,  said  Judson  stated 
and  represented  to  said  Putnam  that  eighty-flve  shares  of  said  capital  stock 
had  been  subscribed  for  or  paid  for,  whereas  there  had  not  then  been  any 
of  the  said  capital  stock  eitlier  subscribed  or  paid  for.  That  said  Putnam  be- 
lieves said  sbitement  to  be  true,  and  communicated  it  to  the  defendant,  and 
thereafter,  on  tlie  7th  day  of  July,  1887,  made  his  check,  with  the  assent  of 
the  defendant,  to  the  order  of  the  plainti£F  for  the  sum  of  $1,500,  which  check 
incliideU  the  said  91,000  check  left  with  said  Putnam  for  the  purpose  above 
mentioned,  and  the  said  Putnam  received  two  eertifieates  of  stock  which  bad 
on  that  day  been  made  out  to  the  plaintiff, — one  for  $1,000,  and  the  other  for 
$500, — both  of  which  contained  an  assignment  in  blank,  signed  by  the  said 
McDovrall.  Said  Putnam  would  not  have  parted  with  said  clMck  had  he  not 
believed  the  said  statement  to  have  been  true.  Said  defendant  did  act  learn 
of  the  falsity  of  said  stetement  upon  which  said  ebeek  was  procured  until  it 
was  disclosed  on  the  trial  of  this  action.  Tbe  platntifT  voted  on  ssid  stock 
the  same  after  as  before  said  assignments  in  blank,  and  oontinned  to  act  as 
such  stockholder  as  long  as  such  corpoiiition  existed,  and  said  certificates  of 
stock  continued  in  his  name  on  the  stock-tiook  of  said  company  the  same  after 
as  before  said  assignments,  said  defendant's  name  never  having  been  entered 
on  said  books  in  any  manner. "  Judgment  was  rendered  for  plaintiff  in  the 
•am  of  $1,000,  and  defendant  appeals. 

Argued  before  Leaxmbd,  P.  J.,  and  Matham,  J. 

John  Foley,  (J.  W.  Crane,  of  counsel,)  for  ap()ellaiit.  CharUt  LeuUr,  for 
mpoBdent. 

Leakned,  p.  J.  There  is  sufficient  evidence  to  show  that  defendant  was  a 
stockholder.  He  paid  his  $1,000,  through  Jodge  Putnam,  to  the  company, 
and  he  received  through  Judge  Pntnam  a  certiOcste  issaed  in  the  anme  of 
McDowall,  and  assign^  by  McDowall  in  blank.  The  acceptance  and  reten- 
tion o€  this  certificate  showed  that,  instead  of  makl»g  a  present  of  tlie  $1,000 
to  the  company,  he  took  stock  tlierein.  It  is  true  tbnt  he  did  not  intend  that 
his  $1,000  sbonld  be  so  paid  as  to  cause  any  personal  liahility,  but  Jtadge  Put- 
aam  bad  been  told  that  all  tbe  stock  but  $1,500  had  been  subscribed  for,  (or 
paid,)  and  had  repeated  this  informatioa  to  defendant,  and  Uieraupon  liad 
been  anttiorlzed  to  pay  the  defendant's  $1,000,  togetlier  with  bis  own'$500. 
It  turned  cat  tliat  the  stntement  thus  made  to  Judge  Putnam  was  not  true; 
but  tbe  plaintiff  was  not  responsible  for  t)>at  error,  and  knew  nothing  of  it. 
Kor  can  it  be  said  that  the  plaintiff  obtained  anything  by  that  untruthful 
statement,  and  thus  became  responsible  for  it.  The  moaey  paid  by  Judg« 
Putnam  went  to  tbe  company,  and  did  not  belong  to  tbe  plaintiff.  There 
can  be  no  doubt  that  for  work  done  by  the  plaintiff  for  the  company  he  had 
a  right  of  action  against  it,  although  be  was  a  trustee.  It  was  proper  and 
necessary  to  pi'ove  tbe  judgment  against  the  company.  The  plaintiff  then 
gave  other  evidence  tending  to  show  tliat  the  company  owed  him.  Even  if 
the  liability  on  the  note  could  not  be  a  ground  of  recovery  in  this  action  be- 
cause tbe  action  against  the  company  was  nut  oommencsd  within  the  year, 
yet  ttiat  objection  does  not  lie  against  tbe  cause  of  action  for  plaintiff's  serv- 
ices; for  the  plaintiff's  services  continued  till  Octobei,  1888,  and  in  that 
atontb  ttte  action  against  tbe  company  was  commenced.    Tbe  defendant  urges 
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that  some  of  these  services  were  rendered  before  the  companjr  was  formed. 
This  la  immaterial,  since  a  sufficient  amount  of  service  was  rendered  after 
the  company  was  formed  to  make  an  indebtedness  to  the  plaintiff  of  over 
$1,000,  and  the  recovery  is  only  for  81,000.  The  plaintiff  was  not  a  stoclc- 
holder,  although  these  shares  had  been  issued  to  him.  That  had  been  done 
because  defendant  did  not  desire  to  appear  as  a  stockholder.  But  plaintiff 
never  paid  for  the  share,  and  assigned  the  certificate  to  defendant  at  once; 
and  defendant  must  liave  accepted  it,  for  it  was  produced  by  him  at  the  tiial. 
Judgment  affirmed,  with  costs. 


Habt  0.  Myebs  et  al. 

(Supreme  Court,  Oenerai  Term,  First  Department.    Febrouj  11, 1891.) 

PAsmasHiP— AooomiTiNa — Extba  Bxpbnsbs— Illnkss  ot  Faktnbb. 

Under  a  partnership  agreement  between  plaintiff  and  defendant  in  the  banking 
•nd  stock  commission  business,  plaintiff  agreed  to  attend  to  all  business  of  the  firm 
bi  the  stock  exchange,  and  defendant  agreed  to  give  all  hia  time  and  attention  to 
the  ofBce  business.  Plaintiff  was  prevented  from  performing  his  part  of  the  busi- 
ness by  illness,  and,  defendant  not  being  a  member  of  the  stock  exchange,  it  was 
necessaiy  to  employ  brokers  to  perform  plaintiff's  duties.  Held,  that  the  amount 
paid  to  the  brokers  so  emploved  was  not  an  expense  to  be  borne  by  the  firm,  but 
should  be  charged  to  plaintiff  personally.    Affirming  12  N.  Y.  8upp.  140. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Harmon  H.  Hart  against  Theodore  W.  Myers  and  Edward  H. 
Myers  for  an  accounting  of  the  partnership  business  of  the  firm  of  Theodore 
W.  Myers  &  Ca    Plaintiff  appeals. 

Argued  before  Yak  Bbttnt,  F.  J.,  and  Brady  and  Daniels,  JJ. 

Billingt  <ft  Oardozo,  for  appellant.    Simpson  &  Werner,  for  respondents. 

Danieia,  J.    The  principal  object  of  this  action  was  to  settle  the  accounts 

of  a  partnership  previously  existing  between  the  plaintiff  and  the  defendants. 
It  was  formed  by  a  written  agreement  made  on  the  31st  of  December,  1888, 
and  to  continue  to  and  terminate  on  the  Slst  of  December,  1890,  with  the  priv- 
ilege, however,  to  end  the  partnership  on  the  last  day  of  December,  1889.  In 
the  settlement  of  the  affairs  of  the  partners  the  plaintiff  was  charged  with  the 
sum  of  91,742.77,  l)esides  interest,  for  the  expenses  which  were  paid  for  the 
services  of  an  assistant  in  the  business  during  the  period  of  his  Illness  and 
inability  to  take  charge  of  and  manage  the  part  of  it  which  had  been  assigned  to 
him.  He  was  the  party  of  the  second  part  In  the  agreement;  and  by  the  fifth 
subdivision  of  the  articles  it  was  covenanted  tliat  "the  said  parties  of  the 
second  and  third  parts  do  bind  themselves  to  give  their  entire  time  and  atten- 
tion to  the  business  of  the  said  copartnership,  the  party  of  the  third  part  agree- 
ing to  attend  to  all  the  business  upon  the  New  York  Stock  Exchange,  and  the 
party  of  the  second  part  agreei  ng  to  give  his  time  and  attention  to  the  oSlce  busi- 
ness." And  it  appeared  by  the  evidence  in  the  case  that  the  plaintiff  from  the 
last  of  October,  1889,  until  the  close  of  the  year  failed  to  perform  the  duties  in 
the  business  which  had  been  in  this  manner  assigned  to  him.  This  failure  was 
caused  by  his  persona]  illness,  rendering  him  incapable  of  giving  his  efforts  and 
attention  to  the  business  for  most  uf  this  interval  of  time;  and  during  that 
period  another  person  was  employed  by  the  other  two  partners  wlio  performed 
the  services  which  were  within  tlie  scope  of  the  plaintiff's  obligation.  He  was 
charged  in  the  manner  already  stated  with  the  amounts  paid  to  that  person, 
and  it  is  to  review  the  legality  of  that  charge  that  this  appeal  has  been  taken 
from  the  Judgment.  To  maintain  the  appeal  the  legal  principle  has  been  re- 
ferred to  which  has  frequently  been  applied  to  absolve  persons  from  the  per- 
formance of  their  contracts  for  the  rendition  of  their  services  when  that  has 
been  prevented  by  illness.  As  a  legal  proposition  this  principle  has  become 
very  well  settled  in  the  law,  but  it  has  been  applied  only  so  far  oa  to  raliava 
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the  party  from  the  obligation  to  perform  bis  agreement  when  the  services  re- 
quired from  him  are  personal  in  their  nature,  and  necessarily  to  be  rendered 
by  himself.  That  was  the  fact  in  Boast  v.  Firth,  L.  B.  4  C.  P.  1.  There  the 
party  who  was  bound  by  the  agreement  was  an  apprentice,  and  failed  by  rea- 
son of  illness  to  proceed  with  his  service;  and  it  is  evident  from  the  service 
be  was  to  render  that  no  other  person  was  capable  of  fulfilling  the  agreement. 
In  Robinson  v.  Davidson,  L.  K.  6  Exoh.  269,  the  services  to  be  rendered  were 
those  of  a  pianist,  which  were  as  strictly  personal  in  their  character  as  those 
mentioned  in  the  other  case;  and  that  seems  to  have  been  the  nature  of  the 
services  brought  in  controversy  in  the  case  of  Wol/e  v.  Hotoes,  24  Barb.  174, 
20  N.  Y.  197.  They  were  considered  and  held  by  the  court  to  be  services 
capable  of  being  rendered  only  by  the  individual  who  bad  agreed  to  perform 
them,  and  for  that  reason  the  party  obligated  was  absolved  from  the  perform- 
ance when  that  became  impracticable  by  reason  of  his  illness.  Buttheservicea 
which  the  plaintiff  in  this  case  undertook  and  agreed  to  perform  as  a  member 
of  tlie  firm  were  not  strictly  of  this  character,  for  they  could  be,  as  by  the  evi- 
dence they  appear  to  have  been,  adequately  performed  by  another  person 
skilled  in  and  acquainted  with  the  business  which  the  firm  transacted  and 
carried  on;  and  where  that  is  proven  to  be  the  fact  ttiere  this  general  princi- 
ple becomes  inapplicable.  By  entering  into  the  agreement  which  he  did  the 
plaintiff  assumed  as  broad  an  obligation  with  his  partners  for  the  rendition 
and  performance  of  these  services  as  though  it  had  l>een  created  under  a  dif- 
ferent agreement,  not  constituting  the  relation  of  partners  between  tlie  parties 
to  it;  and  the  other  parties  were  entitled  to  insist  upon  its  observance  by  him 
in  the  same  manner  and  to  the  same  extent  as  though  it  had  been  an  agree- 
ment with  him  as  a  subordinate  agent.  And  in  this  class  of  cases  it  has  ac- 
cordingly been  held  as  a  general  proposition,  where  one  of  the  partners  may 
have  f^ed  to  perform  the  obligation  in  this  manner  created,  that  he  is  charge- 
able In  the  settlement  of  the  partnership  affairs  with  the  expenditui-es  that 
may  hare  l>een  incurred  and  made  because  of  that  circumstance.  Stegman 
V.  Berryhill,  72  Mo.  307;  Marsh's  Appeal,  69  Pa.  St.  30;  Leighton  v.  Has- 
mer,  39  Iowa,  594;  Airey  v.  Borham,  29  Beav.  620;  McDonalds.  Richardson, 
lOIjaw  T.  B.  (N.S.)  166.  And  the  party  can  relieve  himself  from  the  obligar 
tion  to  render  the  service  by  reason  of  his  illness  only  when  that  service  is  per- 
sonal in  its  nature,  and  cannot  be  equally  as  well  performed  by  another  per- 
son. If  that  can  be  done,  then  this  general  principle  maintained  by  these  au- 
thorities will  require  the  partner  disabled  by  illness  to  indemnify  bis  copart- 
ners against  the  expenses  incurred  by  them  in  securing  the  performance  of 
the  same  services  by  anutber  person.  This  principle  was  sanctioned  in  the  case 
of  Wolfe  T.  Howes,  20  N.  Y.  197,  in  which  the  statement  was  approved  "that 
where  the  contract  is  for  personal  services,  which  none  but  the  promisor  can 
perform,  there  inevitable  accident,  or  the  act  of  God,  will  excuse  the  non-per- 
formance and  enable  the  party  to  recover  upon  a  quantum  meruit.  But  where 
the  tiling  to  be  done  or  work  to  be  performed  may  be  done  by  another  person, 
then  all  accidents  are  at  the  risk  of  the  promisor."  Id.  201-203.  And  this  was 
likewise  sanctioned  in  Williams  v.  Vanderhilt,  28  N.  Y.  217,  223.  And  so 
it  was,  indirectly,  also  in  Spalding  v.  Rosa,  71  N.  Y.  41,  where  it  was  said 
that  "contracts  of  this  character  for  the  personal  services,  whether  of  the  con- 
tract! ng  party  or  of  a  third  person,  requiring  skill,  and  which  can  only  l>6 
performed  by  the  particular  individual  named,  are  not  in  their  nature  of  al>- 
solute  obligation  under  all  circumstances,"  but  "are  subject  to  this  implied 
condition :  tliat  the  person  shall  be  able  at  the  time  appointed  to  perform  them ; 
and  if  he  dies,  or  without  fault  on  the  part  of  the  covenantor  becomes  disa- 
bled, the  obligation  to  perform  is  extinguished."  Id.  44.  And  to  the  same 
effect  is  the  case  of  Wheeler  v.  Insurance  Co.,  82  N.  Y.  548,  in  which  it  was 
held  that  "where  the  contract  is  for  personal  services,  which  none  but  the 
person  contracting  can  perform,  inevitable  accident,  or  the  act  of  God,  will 
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excuse  noB-pertOnmnee;  bat  wbere  the  thing  m  work  to  be  peiformed  mar 
be  done  bjr another  peisaa,  then  lUl  acciilente  are  at  the  risk  of  tiie  promisor." 
Id.  550.  And  Httnter  v.  LttOe,  17  Wkly.  Kg.  500,  maintniiiB  the  same  point. 
This  qualifleajtioa  of  the  priaciple  iirvoked  to  sustain  the  appeal  is  directly  ap- 
plicable to  this  action,  for  it  appeared  beyond  oontroversy  that  the  services 
which  the  plaintiff  batd  obligated  hims^f  to  reader  as  amenber  of  the  firm  were 
eapable  of  beinf^  performed  by  other  persona;  and,  as  that  was  the  fact,  this 
principle  intposed  upon  bim  the  duty  of  seenrhig  performance  in  that  man- 
ner, and  when  he  failed  t»  do  that  it  followed  tbat  the  other  members  of  the 
firm  were  entitled  to  proyide  fur  that  performance  as  they  did,  and  to  charge 
him  with  theneccHsanrfficpenBeBto  which  they  weresubjeded  in  securing  that 
end.  The  charge  made  against  tbe  plaintiff  in  the  setUement  of  the  partner- 
ship was  therefore  legal  and  proper,  and  the  judgment  should  be  ailirmed,  with 
costs.    All  concuc; 


OiLnif  «.  DAI.T. 
(Atprame  Ceurt,  Ofnerat  Term,  Flnt  Bepartmmt.    Febmny  tl,  IStl.) 

WiTOBBS — Repcbai.  to  Tbstijt— Sau-CRnciKATnio  Etitjeitcb. 

The  oompilatBt  In  an  oottoa  brougbt  by  the  SBsignea  of  a  oorparation  to  raoOTei 
nKHiay  lost  by  Ita  treasurer  at  a  gambliog-hotne,  ttiiagf"^  to  loive  been  tepib  by  de- 
fendant, charged  defendant  with  Tiolatious  of  Fan.  Code,  B.  Y.  {g  341,  SIS,  making 
it  unlawful  for  a  person  to  receive  from  another  any  money  won  by  playing  at  cards 
or  any  game  of  coaBee,  and  declaring  it  to  beamisaemesnorte  keep  any  Toem,  ete., 
to  be  used  for  gamhltrig.  Held,  that  thaaa  aUagatieaa  breugtat  the  action  witbin 
the  langnage  aoa  apii-lt  of  aaction  ML  of  said  Coda,  deolactiig  that  "no  person  shall 
be  exouaed  from  giving  taatlmony  upon  any  investigation  or  proceeding  for  viola- 
tion of  tblachapter,  upon  the  ground  that  such  tsstimony  would  tend  to  convict  him 
of  a  crime,  bnt  suofa  testtauniy  cannot  be  received  against  tadm  apon  any  erimlnal 
isvesttgatrion  or  pnoesding, "  and  that  therefore  defendant  lai^bt  be  aempellad  U> 
testify  aa  a  witness  for  plaintiit  before  trial,  notwiihstaadla^  his  aaawers  might  tend 
to  convict  him.  of  violation  of  said  provisions  against  gaming. 

Appeal  from  spedsl  terss,  N«w  York  county. 

Action  by  Chakes  Gilpin,  Jr.,  against  John  Daly.  Pkiintllf  appeals  from 
■a  order  vacating  an  order  £ar  tbe  examination  of  the  defendant  as  a  witness 
for  tbe  plaiatifl  befece  triaL  For  fermar  report,  see  11  IT.  Y.  Snpp.  6. 12  N. 
Y.  Sirpp.  448. 

Argued  before  Tan  Brubt,  P.  J.,  and  Danikls  and  O'Bbibn,  JJ. 

Strmg  &  Oadtioaladar,  for  appellant.    John  Qraham,  for  respoadeat. 

Danieia,  J.  This  action  has  been  broagbt  to  recover  the  sum  of  $5,500 
moneys  owned  by  tbe  Glamorgan  Iron  Company,  a  corporation  existing  under 
tbe  laws  of  the  state  of  Pennsylvania,  and  charged  to  have  been  lost  by  gaming 
at  a  gaming  establishment,  in  whole  or  in  part  maintained  by  tbe  defendant, 
at  39  West  Twenty-Ninth  street,  in  the  city  of  Kew  York.  It  is  alleged  tbat 
these  moneys  were  wrongfully  taken  by  tbe  treasurer  of  tbe  company,  and 
lost  by  gambling  at  tbat  establishment,  and  won  by  and  paid  to  this  defend- 
ant and  other  persons  intended  to  be  included  with  him  as  defendants  in  tbe 
action.  After  the  moneys  bad  been  lost  in  this  manner,  the  company  made 
an  assignment  for  the  benefit  of  its  creditors  to  the  plaintiff,  and  it  is  under 
tbe  title  so  acquired  that  he  has  brought  this  action  lor  an  accounting  and  re- 
covery of  these  moneys;  and  if  they  were  in  this  manner  lost,  and  won  either 
hy  tbe  defendant  alone,  or  acting  in  concert  with  other  persons,  then  there 
seems  to  be  no  well-founded  objection  standing  in  ttie  way  to  prevent  the 
plaintiff  from  maintaining  the  action.  The  affidavits  on  which  tbe  order  for 
the  examination  of  tbe  defendant  was  made  have  complied  in  their  formal 
statements  with  all  the  requisites  prescribed  for  tbat  object  by  the  Code  of 
Civil  Procedure;  and  it  is  shown  by  tbat  of  the  plaintiff  that  be  is  dependent 
upon  tbe  informatloa  expected  to  be  obtained  from  the  defcBdaiat  for  his 
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«bi]itjr  to  connect  him  with  this  establishment  as  one  of  the  proprietors  thereof, 
and  to  subject  him  to  a  liability  to  refund  this  money.  His  examination  be- 
fore tlie  trial  is  shown  to  1m  necessary  to  obtain  evidence  to  support  the  action, 
and  there  is  a  probability  that  it  can  be  derived  from  no  other  souroe.  It  is 
not  liable,  therefore,  to  the  objection  taken  to  its  general  Insufflcieney,  for  it 
lias  complied  with  all  tliat  has  been  exacteil  by  the  case  of  Jenkins  v.  Put- 
nam, 106  K.  Y.  272,  12  N.  £.  Bep.  613,  and  the  other  authorities  brought  on 
behalf  of  the  respondent  to  the  attention  of  the  court.  The  order  for  the  de- 
fendant's examinution  was  not  vacated  because  of  any  formal  defect  in  the 
affidavits  on  which  it  was  made,  but  that  was  ordered  upon  the  objection  stated 
in  the  affidavit  of  the  defendant  that  he  is  not  obliged  to  answer  under  oath, 
generally  or  specifically,  any  oi  tite  allegations  implicating  or  connecting  him 
with  gambling,  «r  the  pretended  gambling,  transactions  charged  in  the  mov- 
ing affidavits.  And  it  has  b«en  declared  by  the  law,  in  general  terms,  that  a 
person  will  not  be  required  to  give  evidence  having  a  tendency  to  prove  that 
he  has  been  guilty  of  a  crime.  And  the  principle  lias  been  applied  in  suits  in 
equity,  where  it  has  been  held  tliat  a  defendant  would  not  be  directed  to  an- 
swer on  oath  when  his  answer  must  have  that  a£Eeet.  Mtlntyre  v.  Siancitu, 
16  Johns.  592.  But  the  pi:atcction  of  the  public,  as  well  as  of  its  individual 
members,  has  from  time  to  time  induced  the  enactment  <^  legislative  excep- 
tions to  this  general  rule.  They  baive  been  framed  more  effectually  to  dis- 
cover the  exi^nce  of  offenses  committed  ia.  seclusion  and  concealment  by 
bringing  their  participants  before  the  courts,  and  compelling  them  todiaciosA 
their  own  partioipatjoa  in  and  Imowledge  of  these  offenses,  but  at  the  same 
time  exfiluding  the  use  of  their  disclosures  as  evidence  against  the  person 
■Qi  pexaons  making  them  In  any  criminal  pcosecnUoo.  And  the  loss  and 
gain  of  money  by  gaming  or  gambling  luts  been  considered  to  be  a  proper 
subject  for  this  description  of  legislation.  Aooordingly,  in  the  revised  laws 
of  this  state,  in  1813,  after  declaring  gaming  to  be  unlawful,  and  provid- 
ing a  remedy  for  the  recovery  ef  the  money  thereby  lost,  it  wwi  provided  that 
every- person  liable  to  suit  under  its  prorisions  should  be  oompellabie  to  an- 
swer, upon  oath,  such  bill  as  should  be  exhibited  in  th«  oourt  of  chancery 
agaiitst  him,  for  discovering  the  money  or  other  things  won  at  play  contrary 
to  the  intentand  meaning  of  theact.  And  intheaction  the  court  was  thereby 
«mpowered  to  proceed  and  decree  thereupon,  and  enforce  the  decree,  as  was 
usual  ia  other  causes  in  th«  oourt.  1  Bev.  Laws,  p.  153,  §  3.  And  that  was 
made  to(^erate  as  a  discharge  of  the  defendant  froin  further  punishment,  foc- 
feiture,  or  penalties  incurred  in  or  about  the  subject-matter  of  the  snit.  These 
provisions  disclosed  it  to  have  been  the  policy  of  this  state,  at  that  early  day, 
to  provide  for  the  redress  of  the  wrongs  produced  by  gaming,  by  extorting 
from  the  winner  the  evidence  he  might  be  able  to  give  in  the  way  of  support- 
ing an  action  for  the  recovery  of  money  lost  by  gaming,  and  they  were  fol- 
lowed by  others,  made  a  part  of  the  Kevised  Statutes,  in  1830,  enlarging  and 
rendering  them  still  more  effectual;  fur,  in  addition  to  the  continuance  of  the 
obligation  of  the  winner  to  answer  a  bill  of  discovery,  and  the  power  vested 
in  the  court  by  its  decree  to  compel  the  return  of  the  money,  it  was  declared 
that  no  person  other  than  the  parties  in  the  cause  should  be  incapacitated  or 
excused  from  testifying  touching  any  offense  committed  against  any  of  the 
preceding  prohibitory  provisions  of  the  law  by  reason  of  his  haying  played, 
bet,  or  staked  at  any  game.  But  bis  testimony  should  nut  be  used  in  any 
suit  w  prosecution  thereby  authorized  against  himself.  1  Bev.  St.  p.  616,  gS 
18.  19.  These  two  sections  provided  for  securing  a  complete  discovery  oi 
alleged  gaming  transactions — First,  by  the  evidence  of  all  persons  having 
knowledge  concerning  them,  who  should  not  be  parties  to  the  action;  and, 
ueondiy,  by  the  answer,  on  oath,  of  the  party  proceeded  against  to  the  bail 
of  discovery.  An«^  the  answer  was  not  deprived  of  any  of  itn  effect  by  the 
next  section,  declaring  that  it  should  not  ba  used  as  testinoBjr  in  aojr  c«M 
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against  the  person  making  the  discovery;  for  that  must  have  been  intended 
to  relate  to  any  other  suit  than  the  suit  in  which  the  discovery  should  be  made, 
as  the  decree  in  that  suit  was  allowed  to  compel  the  party  to  it  to  return  the 
money  it  should  be  brought  to  obtain.  By  these  sections  complete  authority 
was  supplied  for  obtaining  the  evidence  of  all  persons  participating  in  or  hav- 
ing knowledge  of  gaming  transactions,  and  for  the  recovery  of  the  money  won 
thereby.  They  included  all  that  could  be  required  or  provided,  for  in  this  class 
of  cases  every  person  was  required  to  give  his  evidence,  either  when  sworn 
and  examined  as  a  witness  or  by  answering  on  oath  the  bill  of  discovery.  And 
it  was  in  this  state  of  the  law,  that  the  Penal  Code  was  enacted  in  1881,  which, 
by  section  842,  declared  that  "no  person  shall  be  excused  from  giving  testi- 
mony upon  any  investigation  or  proceeding  for  a  violation  of  tliis  chapter, 
upon  the  ground  that  such  testimony  would  tend  to  convict  him  of  a  crime; 
but  such  testimony  cannot  be  received  against  him  upon  any  criminal  inves- 
tigation or  proceeding."  It  could  not  have  been  intended  that  this  section 
should  in  any  effect  abridge  the  efficiency  of  what  had  previously  been  enacted 
upon  this  subject.  But  as  the  bill  of  discovery  had  been  generally  abolished, 
tbe  intention  was  to  combine  in  one  general  section  as  ttiis  is  all  that  had 
previously  existed  in  these  two  sections  of  the  Revised  Statutes. 

There  was  no  cause  for  reducing  or  restricting  the  preceding  law,  but  there 
was  for  changing  its  form  to  render  it  harmonious  with  the  progress  which 
bad  been  in  other  respects  attained.  And  that  is  probably  all  that  was  de- 
signed to  be  accomplislied  by  this  change  of  language.  This  probability  is 
also  confirmed  by  chapter  593  at  the  Laws  of  1886,  which,  by  its  first  section, 
repealed  the  two  sections  already  mentioned  of  the  Bevised  Statutes.  That 
certainly  would  not  hare  been  done  without  the  legislative  understanding  that 
this  section  of  the  Fenal  Ck>de  comprehended  all  that  had  been  included  in  the 
preceding  law.  Any  different  conclusion  would  necessarily  support  the  con- 
viction that  the  legislature  intended  to  tolerate  gaming  transactions  by  ex- 
cluding the  ability  to  obtain  the  evidence  of  their  existence,  and  that  there 
can  be  no  reason  for  believing.  What  appears  to  have  been  intended,  and 
what  was  in  fact  accomplished,  was  to  combine  the  preceding  law  in  one  sec- 
tion, which,  by  its  general  language,  was  made  to  include  all  the  participants 
in  and  parties  to  gaming  transactions.  And  this  action  is  directly  within  the 
section,  for  it  is  a  proceeding  and  includes  an  investigation  for  a  violation  of 
the  provisions  of  the  chapter  of  the  Penal  Code  containing  this  section.  This 
language,  while  not  the  most  artistic,  is  still  entirely  comprehensive.  Includ- 
ing, as  it  does,  all  possible  investigations  and  proceedings.  And  that  this  was 
the  understanding  of  its  effect  is  further  disclosed  by  the  last  clause  of  the 
section,  declaring  that  the  testimony  so  obtained  shall  not  be  received  against 
the  person  giving  it  upon  criminal  Investigation  or  proceeding.  This  last- 
mentioned  investigation  or  proceeding  can  only  be  such  as  may  be  taken 
for  the  examination,  indictment,  or  punishment  of  crime,  and  consequently 
must  have  been  intended  to  include  these  proceedings;  and  the  effect  of  this 
clause  is  to  apply  with  equal  reason  the  preceding  part  of  the  sentence  to  all 
personal  actions  and  prosecutions  for  the  recovery  of  money  lost  by  gaming. 
These  actions  are,  as  the  phrase  has  here  been  used,  investigations  and  pro- 
ceedings for  a  violation  of  the  other  sections  of  the  same  chapter  of  the  Fenal 
Code;  and  similar  phraseology  employed  in  another  part  of  the  Penal  Code 
was  in  this  manner  construed  and  applied  in  People  v.  Shai-p,  107  N.  Y.  427, 
14  N.  £.  Bep.  819.  This  chapter  of  the  Penal  Code  has  made  it  unlawful  for 
a  person  to  exact  or  receive  from  another,  either  directly  or  indirectly,  any 
money  or  valuable  thing,  by  reason  of  the  same  having  been  won  by  playing 
at  cards,  faro,  or  any  other  game  of  chance,  or  for  any  bet  or  wager  upon  the 
hands  or  sides  of  the  players;  and  it  has  declared  it  to  be  a  misdemeanor  for 
any  person  to  keep  a  room,  shed,  tenement,  tent,  booth,  building,  float,  or  ves- 
sel, or  any  part  thereof,  to  be  used  for  gambling,  or  for  any  purpose  or  In  any 
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manner  forbidden  by  this  chapter.  Id.  §§  340,  343.  And  the  complaint  in 
this  action  charges  the  defendant  with  a  violation  of  each  of  these  sections, 
and  to  maintain  this  charge  an  examination  of  the  defendant  before  the  trial 
has  been  shown  to  be  necessary  by  the  way  of  obtaining  evidence  to  establish 
its  truth.  An  investigation  is  to  be  made  in  the  action  to  prove  this  charge, 
and  that  places  this  suit  within  the  language,  as  well  as  the  spirit,  of  the  sec- 
tion depriving  every  person  of  the  privilege  of  refusing  to  testify  in  it,  on  the 
ground  that  his  testimony  will  tend  to  convict  him  of  a  crime.  The  testi- 
mony obtained  cannot  be  used  to  bring  about  his  conviction  of  a  criminal  of- 
fense, and  for  that  reason  he  has  been  obliged  to  give  his  evidence  when  it 
may  be  required  in  support  of  a  civil  action.  This  legislation  is  in  complete 
harmony  with  the  general  policy  which  has  been  adopted  to  secure  the  discov- 
ery of  other  secret  and  fraudulent  violations  of  the  law.  When  that  may  be 
tacceesfuUy  concealed  by  the  contrivances  and  artiQces  of  the  parties,  the 
policy  has  l)een  to  oblige  them,  under  tlie  solemnity  of  their  oaths,  to  appear 
and  disclose  the  facts,  exposing  their  transactions  lo  the  discovery  of  the  tri- 
bunals empowered  to  investigate  them;  and  as  a  part  of  this  policy  not  only 
betting  and  gaming  practices  are  to  be  brought  to  the  light  of  Judicial  scru- 
tiny and  correction,  by  the  evidence  of  the  parties  to  or  concerned  in  them, 
but  the  same  principle  of  unlimited  discovery  has  l)een  also  applied  to  fraudu- 
lent dispositions  of  the  property  of  debtors.  Provisions  for  that  object  were 
enacted  soon  after  those  for  the  discovery  by  the  evidence  of  the  parties  in 
civil  actions  of  losses  by  gaining  and  betting.  They  are  found  as  early  as 
chapter  17  of  the  Laws  of  1823,  requiring  every  person  to  answer  as  to  such 
transactions,  but  at  the  same  time  guarded  by  the  same  protection,  that  the 
evidence  obtained  shall  not  be  nsed  against  the  person  giving  it  in  any  prose- 
cution for  the  criminal  misdemeanor  committed  by  his  fraudulent  miscon- 
duct; and  this,  in  substance  and  effect,  has  ever  since  then  remained  the 
law  applicable  to  the  disposition  made  by  a  debtor  of  his  property  with  the 
intention  to  defraud  his  creditors.  Laws  1833,  c.  14;  2  Bev.  St.  p.  174,  §  41. 
A  similar  practice  has  also  been  made  applicable  to  usurious  transactions 
and  their  discovery,  (2  Bev.  St.,  6th  £d.,  p.  1166,  g  11,)  and  to  the  purchase 
of  things  in  action  by  attorneys  and  others  to  institute  suits  thereupon,  (3 
Bev.  St.,  6th  £d.,  p.  449,  g§  59-70,)  and  which  still  remains  the  law,  except 
so  far  as  it  may  have  been  qualified  by  the  questionable  policy  of  the  Code  of 
Civil  Procedure,  allowing  attorneys  to  become  interested  in  the  fruits  and 
proceeds  of  suits  prosecuted  by  them.  This  legislative  policy  requires  that 
the  section  contained  in  the  Penal  Code,  which  has  already  been  examined, 
sliull  be  construed  with  a  reasonable  degree  of  liberality  to  promote  the  rem- 
edy it  has  been  designed  to  advance;  and  under  that  construction  this  action 
is  within  its  language  and  intent.  The  defendant  is  therefore  legally  bound 
to  appear  and  submit  to  an  examination  on  oath  to  verify,  as  far  as  he  may 
be  able  to  do  that,  the  facts  brought  in  issue  by  his  answer  in  this  action,  and 
thereby  to  supply  the  plaintiff  with  the  evidence  which  has  Iwcome  requisite 
to  maintain  this  suit.  It  is  but  just  to  the  court  making  the  order  from  which 
the  appeal  has  been  brought  to  add  that  the  statutes  affecting  the  question 
involved  were  not  referred  to  by  the  counsel  when  the  application  to  vacate 
the  order  for  the  defendant's  examination  was  heard,  as,  indeed,  they  were 
not  on  the  argument  of  the  appeal.  If  they  had  been  that  order  would  not 
then  have  been  vacated,  for  the  law  as  it  is  now  in  force  does  supply  all  needed 
authority  for  subjecting  the  defendant  to  a  full,  searching  and  complete  ex- 
amination for  the  discovery  of  tl)e  facts  included  in  the  issue  in  this  action. 
The  order  should  therefore  be  reversed,  with  $10  costs  and  the  dlibursements, 
and  the  motion  denied.    All  oonour. 
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Gilpin  e.  Appleby  el  tU. 
(Supreme  Court,  Otneral  Term,  iVr«t  DepartmenU    Fvbrnwrf  II,  mi.) 
Appeal  from  special  term.  New  Yoiit  ooantj. 

Action  by  Charles  Gilpin,  Jr.,  against  Lace  Appleby  and  others.     Plaintiff 
appeals  from  orders  vacating  an  order  for  the  examination  of  the  defendants 
as  witnesses  before  the  trial.    For  former  reports,  see  11  N.  Y.  Supp.  6>  12 
N.  Y.  Supp.  448. 
Argued  before  Van  BRmn*,  P.  J.,  and  Daniels  and  O'Brien,  JJ. 
Strong  <£  CaduxUader,  for  appellant.    John  Gfraham,  for  respondents. 

Daniels,  J.  The  affidavits  on  which  the  order  was  made,  which  has  been 
vacated,  established  all  that  was  necessary  to  entitle  the  plaintiff  to  an  ex- 
amination of  the  defendants  before  the  trial  if  they  could  be  legally  obliged 
to  submit  to  that  exHmination.  They  have  been  sued  for  the  recovery  of  the 
sum  of  $22,000,  charged  to  have  been  lost  by  gaming  at  No.  818  Broadway, 
in  the  city  of  New  York.  The  money  is  alleged  to  have  been  won  and  re- 
ceived  by  the  defendants,  and  to  have  been  taken  by  its  treasurer  from  the 
Glamorgan  Iron  Company,  a  corporation  carrying  on  business  in  the  state  of 
Pennsylvania,  and  which  has  since  made  a  general  assignment  for  the  bene- 
fit of  its  creditors  to  the  plaintiff.  The  order  for  the  examination  of  the 
defendants  seems  to  have  been  vacated  on  the  ground  that  the  defendants' 
evidence  woald  tend  to  prove  them  guilty  of  a  criminal  offense  under  the 
tews  of  this  state,  for  which  they  might  be  indicted  and  punished.  But 
while  that  may  be  the  tendency  of  the  evidence  obtained  from  them  under 
the  order,  this  fact  did  not  relieve  them  of  the  obligation  to  submit  to  the 
examination  as  it  had  been  ordered.  This  objection  has  been  found  to  be 
without  legal  support  in  the  consideration  given  to  it  in  the  case  of  the  same 
plaintiff  agiilnst  John  Daly,  ante,  890;  and  these  orders  should  likewise  be 
reversed,  with  disbursements  to  the  appellant.    All  concur. 


OflaOBT  e>  PRKBISBNTr  EtO.,  OP  DQ.AWARB  &  H.  GaNAI.  CO. 
(Supreme  Court,  Cfmierai  Term,  Ftnt  JMpartvienL    Februaiy  II,  U81.) 
Appeal  from  special  term.  New  York  county. 

Action  by  Aagusta  G.  Genet  against  the  president,  etc.,  of  the  Delaware 
A  Hndson  Canal  Company.    For  opinion  of  general  term  granting  a  new  trial 
In  this  action,  see  12  N.  Y.  Supp.  572.    Plaintiff  now  appeals  from  an  order 
denying  her  motion  for  the  appointment  of  a  new  referee. 
Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  O'Brien,  JJ. 
G.  C.  Genet,  for  appellant.    F.  B.  8mtth,  for  respondent 

Per  Curiam.  It  was  the  opinion  of  the  court  who  heard  the  appeal  In 
this  action  that  the  new  trial  should  be  before  another  referee  than  the  one 
wbo  bad  passed  upon  the  issues  involved  in  the  action;  and,  in  order  that 
there  may  be  no  doubt  as  to  the  power  of  the  court  to  appoint  a  new  referee, 
the  order  entered  upon  the  reversal  of  the  judgment  should  be  resettled  and 
amended,  by  directing  that  the  new  trial  be  bad  before  a  new  referee  to  be 
appointed  by  the  court.  Under  these  circumstances,  the  appeal  taken  from 
the  order  of  the  special  term  should  be  dismissed,  without  costs,  and  the  or- 
der resettled  In  the  manner  suggested. 
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BONNETT  V.  BROTflT. 

(Supreme  C&urt,  Oeneral  Term,  Second  Department.    Febmsry  U,  1891.) 

1.  HORTOAQES — FOBECLOSUBE — RESALE. 

On  a  motion  for  a  resale  of  land  sold  under  a  mortgage,  it  appeared  that  tbe  at- 
torney for  plaintiff  in  the  foreelosnre  suit  had  been  attmiey  for  the  owner  of  the 
mortgaged  premises,  aod  that  he  told  her  husband  that  thera  would  be  no  defl- 
denoy  judgment.  Plaintiff's  attorney  testiiSed  that  he  made  arrangements  to  have 
ti6,600bid  at  once,  but  was  dissuaded  from  doing  so  by  tbe  owner  and  her  hus- 
bomd,  OB  the  nwund  that,  "if  the  bidding  was  started  at  t^SiSOO,  there  would  not 
be  another  bid. "  The  property  was  bid  In  for  plaintiff  for  $18,000,  learing  a  dafl- 
dency  in  the  mortgage  debt  of  oyer  $7,000.  Plaintiff  oonyeyed  the  premises  to  one 
H.  for  $18,000.  There  was  only  one  bidder  at  the  sale,  and  an  adjournment  was  re- 
fused. B.eld,  that  a  resale  was  properly  ordered. 
>.  Same — Sbbticb  of  Motion  Papeks. 

Tbe  papMa  en  a  motion  for  a  resale  of  property  sold  under  a  mortgage,  and  bid 
in  for  plaintiff,  are  properly  seryed  on  the  attorney  for  plaintiff  in  the  toredosuEe 
suit,  though  plaintiff  conveyed  the  property  to  a  third  person. 

Appeal  from  special  term,  Westchester  county. 

Action  by  William  H.  Bonnett,  as  executor,  etc.,  to  foreclose  a  mortgage. 
From  an  order  granting  a  resale  of  the  mortgagied  premises,  plaintiff  and  Al- 
lied E.  Marley,  the  assignee  of  the  deficiency  judgment,  appeal. 

Argued  before  Babitabi),  P.  J.,  and  Dtemas  and  Pratt,  JJ. 

Jacob  HaJttead,  for  appellants.    Norwood  d  CoggerhaU,  for  respondents. 

Barnard,  P.  J.  The  plaintiff,  by  virtue  of  a  decree  in  foreclosure,  sold 
tbemartgaged  premisas  tn  Novembw,  1889.  Th«  premises  were  situated  in 
MamavoQi^,  Wrstchetter  oount^.  Tbe  decree  was  based  oa  two  mortgages 
given  by  Mary  E.  Vanderburgti  and  her  husband  to  the  ezeeotor  of  Peter 
Bonnett.  MaryE.  Yanderbnrgh  before  the  sale  had  died,  and  had  devis«l 
a  Ufe-ettate  in  the  premises  to  her  daughter  Eugenia  V.  Brown,  with  re- 
■rninder  to  her  children.  The  property  consisted  of  two  parcels,  which  were 
sold  at  tbe  foredosure  sale  tat  $18,000  upon  the  plaintiff's  bid.  An  appli- 
cation waa  made  to  obtain  a  resale.  That  application  was  discontinued. 
Some  different  method  appears  to  have  been  suggested  to  these  parties.  Tbe 
pteintifl  assigned  his  bid  to  Mrs.  Iselin,  and  she  was  to  parchase  other  ad- 
joining land  of  Mrs.  Brown.  This  assignment  was  never  carried  out.  Mrs. 
Brown  then  offered  to  pay  the  claim  of  the  plaintiff,  and  this  she  failed  to 
do.  In  February,  1890,  the  referee  gave  his  deed  to  the  plaintiff.  Tbe 
premises  were  within  a  few  days  conveyed  to  Caroline  E.  Wilmertile  for  the 
sum  of  $18,000.  This  left  a  deQciency  judgment  of  over  $7,000.  This  de- 
ficiency judgment  has  been  assigned  to  Alfred  £.  Marley.  The  pi-esent  mo- 
tion was  made  In  July,  1890,  and,  in  view  of  the  fact  that  the  remainder-men 
are  two  infant  children,  no  suggestion  of  laches  should  prevail.  The  motion 
papers  were  properly  served  on  the  attorney  for  tbe  plaintiff  in  the  foreclos- 
ure action.  Pitt  v.  Davison,  37  N.  T.  235.  The  resale  was  properly  granted. 
The  property  brought  an  inadequate  price,  and  while  mere  inadequacy  of  price 
is  not  a  sufficient  reason  fur  a  resale,  if  such  inadequacy  be  coupled  with  any 
fraud  or  surprise,  it  will  have  great  weight  on  an  application  for  a  resale. 
Homdl  v.  Mills,  63  K.  Y.  322.  The  papers  sdow  that  tbe  plaintiff's  attor- 
ney in  tlie  forecloeure  suit  had  been  the  attorney  for  Mrs.  Brown;  tliathetold 
her  that  the  first  bid  would  be  enough  to  pay  the  mortgage  debt.  He  as- 
sured Mrs.  Brown's  hnsband  that  he  could  represent  Mrs.  Brown  and  her 
children,  as  their  intei^ests  were  identical.  There  was  apparently  bnt  one 
bidder  present,  and  ao  adjournment  was  refused.  Tlie  owner  of  tbe  detlcienoy 
Judgment  bid  in  tbe  property  for  the  plaintiff.  The  plaintiff's  attorney  tc^d 
Mr.  Bromi,  plaintiff's  husband,  that  there  wonld  be  ao  deficiency  judgment 
entered.  The  plaintiff's  attorney  did  make  an  arrangement  to  have  a  $25,- 
500  bid  made  at  oBoe,  bnt  he  says  that  Mr.  and  Mrs.  Brown  dissuaded  him 
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from  so  doing,  as  there  would  be  no  higher  bidders;  that  "if  the  bidding  was 
started  at  925,500  there  would  not  be  another  bid."  The  statement  of  Mr. 
and  Mrs.  Brown  is  not  really  contradicted,  for  if  the  arrangement  or  under- 
standing was  that  the  bid  should  equal  the  claim  the  resuit  should  have  been 
reached  by  the  plaintiff's  attorney  whether  he  commenced  low  or  liigh  in  the 
amount  of  his  biddings.  Justice  can  only  be  reached  by  a  resale,  and  the 
conditions  are  sufficient  to  protect  the  holders  of  the  mortgage  claim  from 
injury.  The  purchaser  at  a  judicial  sale  alsu  buys  subject  to  the  right  of  the 
court  to  set  it  aside  for  good  cause.  The  order  should  therefore  be  affirmed, 
with  costs. 


Post  v.  Sgheideb. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    Febraary  11, 189L) 

Pb^otiob  in  Civil  Cases — Ordbb  to  Disclosb  Fijlintiff's  Address. 

It  is  in  the  discretion  of  the  court  to  grant  an  order  requiring  plaintUFs  attomer 
to  disclose  plaintiS's  address,  and  in  default  thereof  staying  the  action,  and  sucn 
order  wiU  not  be  disturbed  on  appeal  unless  there  is  a  clear  ahnae  of  discretion. 

Appeal  from  special  term.  Queens  county. 

Action  by  Thomas  L.  Post  itgainst  Joseph  Scheider.    From  an  order  in- 
quiring plaintiff's  attorney  to  disclose  plaintiff's  address  plaintiff  appeals. 
Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 
ffeorge  A.  Steams,  for  appellant.    Tnum  «£  Crandall,  for  appellee. 

Pratt,  J.  This  is  an  appeal  from  an  order  requiring  the  plaintiff's  at- 
torney to  disclose  the  plaintiff's  address,  and  in  default  thereof  staying  the  ac- 
tion. The  power  of  the  court  to  grant  such  is  too  well  established  to  require 
argument.  Walton  v.  Fairchild,  4  N.  Y.  Supp.  552;  Tidd.  Pr.  (Ajner. 
notes)  583,  534;  Ninety-Nine  Plaintiffs  ▼.  Vanderhilt,  1  Abb.  Pr.  193; 
Worton  v.  Smith,  6  Moore,  110.  Such  an  order  is  discretionary,  and  should  not 
be  reversed  unless  there  is  a  clear  case  of  abuse  of  discretion.  We  think  it 
was  important  to  the  defendant  to  know  the  address  of  the  plaintiff,  in  order 
that  he  might  take  measures  to  examine  him  before  answering,  and  to  move 
for  security  in  case  the  plaintiff  is  a  non-resident.  The  facts  disclosed  are 
sufficient  to  justify  the  order,  which  is  affirmed,  with  costs. 


In  re  Ocebrshauseh. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    Febmaiy  11, 1801.) 

L  BZBOUTOBS  AND  ADMINISTRATOBS— P^TUENT  OF  ClaI1(8— CONTBXFT. 

An  executor  will  not  be  adjudged  guilty  of  contempt  in  failing  to  pay  over  money 
as  required  by  an  order  of  the  surrogate's  court,  unless  it  appears  that  demand  for 
payment  has  been  made,  or  that  suca  demand  was  impossible  or  difttoult. 

t.  Sun. 

On  a  motion  to  punish  an  executor  for  contempt  It  appeared  that  he  had  Inonrred 
a  loss  on  the  sale  of  property  owned  by  a  firm  of  which  testator  and  the  executor 
were  members;  that  petitioner  was  entitled  to  a  portion  of  the  money  so  lost;  and 
that  the  executor  by  an  order  of  the  surrogate's  court  bad  been  directed  to  pay  the 
same.  Held  that,  the  indebtedness  not  being  for  money  which  the  executor  had 
received  and  for  which  he  bad  failed  to  account,  the  exeoator  la  not  liable  to  be  pun- 
ished for  contempt,  where  he  Is  unable  to  make  the  payment  ordered. 

Appeal  from  surrogate's  court,  Richmond  county. 

Application  by  Henry  Q.  Ockershausen  to  punish  George  P.  Ot^erahausen 
for  contempt  in  failing  to  pay  to  petitioner  a  sum  of  money  as  directed  by  the 
surrogate.  It  appearol  that  the  executor,  as  surviving  member  of  a  firm  of 
which  testator  was  also  a  member,  had  incurred  a  loss  on  the  sale  of  firm 
property;  that  of  the  loss  so  incurred  petitioner  was  entitled  to  a  certain  por- 
tion; and  that  an  order  had  been  made  by  the  surrogate  directing  the  execu- 
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tor  to  pay  petitioner  such  sum.    The  surrogate  adjudged  the  executor  in  con- 
tempt, and  he  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkhan  and  Pbatt,  JJ. 

Charlet  P.  Btukleti,  for  appellant.     Wtn.  if.  Mvllen,  for  respondent. 

Pratt,  J.  The  moving  papers  do  not  show  a  demand  upon  the  executor 
for  payment,  which  has  been  held  to  be  necessary  before  a  proceeding  in  con- 
tempt can  be  maintained.  MeComb  v.  Weaver,  11  Hun,  271.  There  is  no 
allegation  showing  absence  or  concealment  of  the  debtor,  or  any  other  reason 
why  a  demand  would  be  impossible  or  diflScult.  We  see  no  reason  why  the 
general  rule  requiring  a  demand  should  be  departed  from  in  this  case.  The 
indebtedness  in  the  present  case  has  none  of  the  features  of  a  tort.  It  is  not 
for  money  which  the  executor  has  received,  and  for  which  be  fails  to  account. 
It  is  for  a  debt  allowed  to  be  owing  from  him  to  the  estate.  If  the  debt  is  due, 
and  the  set-ofl  claimed  does  not  exist,  it  might  support  a  decree  against  him 
upon  which  an  execution  could  issue.  After  the  return  of  the  execution,  if 
defendant  had  money  in  bis  hands  which,  after  an  order  duly  made,  he  un- 
justly refused  to  apply  upon  the  debt,  an  order  punishing  him  for  contempt 
may  be  made.  That  is  not  in  this  proceeding.  The  papers  show  that  appel- 
lant is  insolvent,  and  unable  to  pay  the  amount  decreed.  Where  the  debt  is 
not  fiduciary  in  its  origin,  does  not  rest  in  tort,  inability  to  pay  the  sum  de- 
manded is  an  answer  to  the  motion  to  punish  for  contempt  in  not  paying. 

Order  reversed,  with  costs  of  both  courts  to  appellant. 


Kaxbfleish  et  al.  v.  Ealbfleish  et  ai, 

(Supreme  Court,  General  Term,  Second  Department.    February  11, 1891.) 

Bbcuvkbs — Advancbs  jTSDisn  Ordek  or  Coubt. 

Where  a  receiver  showa  that  he  has  amoufr  the  assets  of  his  assignor  shares  of 
stock  of  a  corporation,  that  such  shares  are  in  immediate  danger  of  oecoming  vai- 
neless  by  tiie  Inability  of  the  corporation  to  pay  its  working  expenses,  the  oourt 
may  authorize  the  receiver  to  advance  money  to  such  corporation,  taking  security 
therefor,  to  enable  it  to  continue  its  business. 

Appeal  from  special  term.  Kings  county. 

Action  by  Albert  M.  Kalbfleisb  and  another  against  Charles  H.  Kalbfleisb, 
to  dissolve  the  firm  of  Martin  Kalbfleish's  Sons,  which  had  failed.  William 
Brookfleld,  as  receiver  of  the  property  of  Martin  Ealbfieiscb's  Sons,  filed  a  pe- 
tition showing  that  he  had  in  his  possession,  as  such  receiver,  certain  shares 
of  the  stock  of  the  Busliwick  Chemical  Works,  which  were  in  immediate  dan- 
ger  of  being  rendered  valueless  by  reason  of  the  fact  that  the  Bushwick  Chem- 
ical Works  was  without  funds  necessary  to  enable  it  to  continue  its  business. 
The  court  thereupon  made  an  order  authorizing  the  receiver  to  advance  money 
to  said  corporation  for  the  purpose  of  enabling  it  to  continue  its  business,  on 
condition  that  it  convey  to  the  receiver  all  its  property  to  secure  such  ad- 
vancements. Various  creditors  of  the  firm  moved  to  vacate  the  order,  and 
they  appeal. 

V.  Bainhrtdge  Smith,  for  appellants.  Alexander  <t  Green  and  Charles  P. 
ilacLean,  for  the  receiver,  respondent.  Bergen  <t  Dykman,  DUlaway,  Dav- 
enport <t  Leeda,  Charles  Robinson  Smith,  and  Lucten  B.  Chase,  for  other  re- 
spondents. 

Pbatt,  J.  The  appellant  contends  that  the  order  made  August  6, 1886,  in 
effect,  appointed  a  receiver  of  a  corporation,  and  that  the  court  had  no  juris- 
diction to  appoint  such  a  receiver.  The  answer  is  that  the  order  did  not  ap- 
point a  receiver,  of  a  corporation  or  otherwise.  It  authorized  a  receiver, 
whose  appointment  is  not  questioned,  to  advance  money  for  the  benefit  of  a 
t-urporation  upon  terms  which  the  court  specified,  and  to  which  the  corpora- 
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tlon,  by  its  board  of  truateeB.  afterwards  assenled.  The  loan  was  made,  and 
has  been  repaid.  We  are  not  able  to  see  that  it  was  unwise.  So  far  as  we 
can  judge,  no  other  oourse  couid  have  been  discreetly  pursued;  and,  were 
the  wisdom  of  the  order  doubtful,  the  laohes  of  appellants  in  waiting  four 
years  before  making  complaint  wuuld  deprive  their  present  application  of 
merit.  We  find  aotbinx  in  the  case  reqairiog  discussion.  Order  affirmed, 
with  costs. 


Snellinq  v.  Brooklyn  &  N.  T.  Terrt  Co. 

{Supreme  Court,  General  Term,  tSeooTid  Department.    F«bcuaiy  11,  ISn.) 

I.  iHnntiEs  TO  FAsensoBRS — fi!viD8ifac — QmsTios  for  Jcbx. 

While  defendant's  ferry-boat,  on  which  plaintiff  was  a  pasaeneer,  was  attempt- 
ing to  enter  iu  slip,  it  struck  the  side.  After  the  boat  struck,  plaintiff  rose  from 
his  seat,  when  it  struck  again,  causing  him  to  fall,  and  break  his  leg.  Several  wit- 
nesses testified  that  the  boat  came  to  the  dock  with  unusual  violenee.  There  wa* 
no  exceptional  weather  or  tide  to  make  laoding  dUBoult.  Held,  that  the  evidenoe 
was  sumcient  to  justify  the  submission  of  defendant's  negligence  to  the  jury. 

9.  SaMB — CONTBrBUTORT  Neoligbncb. 

In  such  case,  the  fact  that  plaintiff  did  not  keep  his  seat  until  the  boat  moved  to 
the  dock,  does  not  show  anch  contributory  oegUgenoe  as  to  take  the  oase  from  the 
iary. 

Appeal  from  drenit  conrt.  Kings  county. 

Action  by  Joseph  Snelling  against  the  Brooklyn  3d  New  York  Perry  Oom- 
pany.  Plaintiff  was  a  pa.ssenger  on  defendant's  boat,  and  while  the  t>oat  was 
attempting  to  enter  its  slip  it  struck  against  the  side  thereof.  After  the  boat 
struck,  plaintiff  rose  from  his  seat,  when  it  again  struck  the  slip,  causing  him 
to  fall,  and  break  fate  leg,  which  was  the  injury  sued  for.  Judgment  was  en- 
tered on  a  verdict  for  plaintiff  for  ^212.50.  and  defendant  appaala. 

Argued  before  Barnard,  F.  J.,  and  Dykuan  and  Fratt,  JJ. 

Jama  A  Thotnae  H,  Tray,  for  appellant.  Ghariea  J.  Patteraen,  tor  re- 
spondent. 

Pratt,  J.  The  case  presents  but  two  questions, — whether  plaintiff  was 
guilty  of  contributory  negligence,  and  whether  there  was  sufficient  evidence 
of  defendant's  negligence  to  carry  the  case  to  the  jury.  We  Bnd  no  control- 
ling evidence  of  contributory  negligence.  The  fact  that  plaintiff  did  not  keep 
his  seat  till  the  boat  was  safely  moored  to  the  dock  cannot  be  regarded  as  such 
evidence  of  negligence  as  to  take  the  case  from  the  jury.  Their  verdict  in 
piaintifTs  favor  cannot  be  interfered  with.  We  think  there  was  some  evi- 
dence of  defendant's  negligence.  The  witnesses  testified  that  the  trip  was 
a  qnlet  one;  that  there  was  no  snch  exceptional  weather  or  tide  as  to  make 
landing  difficult  or  dangerous.  Several  witnesses  testified  that  the  boat  came 
to  the  dock  with  a  violence  not  previously  seen  by  passengers  who  had  trav- 
eled by  tije  ferry  for  years.  Upon  that  evidence  we  cannot  say  the  jnry  ren- 
dered an  improper  verdict.  The  charge  was  as  favoral)Ie  to  defendant  as  tt 
eould  reasonably  be  made.    Judgment  affirmed,  with  costs. 


Ferguson  e.  Boas  tt  al. 
(Supreme  Court,  General  Terjn,  Second  Department    February  11,  tSBl.) 

COHSTITUTIOKAI,  LaW— LoCAI.  ACTS. 

Laws  N.  T.  1S75,  c.  SM,  entitled  "An  act  to  prevent  the  deposit  of  carriOD,  offial, 
CT  dead  animala  in  the  Horth  and  East  rirers,  or  in  the  Bay  of  liew  Yoi^  or  ^ritan 
bay,  within  the  jurisdicUoD  of  the  atata  of  New  York, "  is  a  general,  tuod  aot  a  local, 
act. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Cornelius  Ferguson  against  P.  Sanford  Koss  and  another.    Jodg- 
aeot  was  entered  on  a  verdict  for  plaintiff,  and  defendants  appeal. 
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Argued  before  Babnard,  P.  J.,  and  Dtkman  and  Pbatt,  JJ. 
Robert  D.  Benedict,  for  appellants.    Jantet  C.  Chureh,  for  respondent. 

Dtxmar,  J.  This  is  an  action  for  the  recovety  of  a  penalty  UTider  chapter 
604  of  the  Laws  of  the  State  of  New  York  for  1875,  which  is  entitled  "An 
act  to  prevent  the  deposit  of  carrion,  offal,  or  dead  animals  in  the  North  and 
East  riven,  or  in  the  Bay  of  New  York  or  Raritan  bay,  within  the  jarisdiction 
of  tiie  state  of  New  York."  The  complaint  charged  the  defendants  with 
depositing  earth,  mad,  and  materials  dredged  from  a  slip,  basin,  or  shoal, 
and  upon  a  trial  before  a  jury  a  verdict  was  rendered  against  the  defendants, 
and  so  the  question  of  fact  w«s  decided  against  them.  Tlie  paramoant  and 
serious  question  presented  by  the  appeal  has  reference  to  the  validity  of  the 
legislation  undtr  wliich  the  defendants  were  prosecuted.  The  defendantsjn- 
8i^  that  the  act  in  question  is  a  local  bill,  and  therefore  violative  of  the  con- 
sUtntion  of  the  state,  which  provides  that  "no  private  or  local  bill  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in  its  title."  Article 
8,  g  16.  Much  has  been  written  upon  tlie  question  involved,  and  the  uncer- 
tainty  which  ia  felt  arises  principally  from  the  difficulty  of  applying  the  rales 
of  law  which  have  been  laid  down  upon  the  subject  to  a  particular  state  of 
facts.  This  ease  is  an  illustration.  The  statute  in  qaestion  operates  upon  a 
snbjeot  in  which  the  people  of  the  world  are  interested.  The  deposit  of  the 
refuse  matter  of  two  lai^e  cities  in  the  Bay  of  New  York  tends  to  shoal  the 
water  and  interfere  with  navigation,  and  also  with  public  heiilth,  and  those  were 
the  evils  against  which  the  law  was  aimed.  Its  purpose  was  essentially  public, 
and  the  fact  t^at  it  wears  some  local  features  Is  Insufficient  to  plaoe  it  among 
the  local  acts.  The  case  of  Williams  v.  People,  24  N.  Y.  405,  brought  before 
theeourtastatnte  which  provided  that  whenever  laroenyshould  be  committed 
ia  the  city  of  New  York  by  stealing  from  the  person  of  another  the  offender 
might  be  punished  as  for  grand  larceny,  although  the  value  of  the  property  taken 
was  less  than  $25.  Judge  Denio,  whose  opinions  are  chtiracterized  by  solid- 
ity of  wisdom,  wrote  an  opinion,  in  which  he  held  the  act  to  be  genend,  and 
all  the  ottrar  judges  of  the  court  of  appeals  except  one  concurred  in  such  opin- 
ion, but  that  point  was  not  settled.  Yet  the  opinion  is  entitled  to  great  con- 
sideration. We  think  Uiat,  inasmuch  as  the  act  in  question  operates  upon  a 
Babject  in  which  the  whole  people  are  interested,  and  piescribea  a  role  of  con- 
duct for  all  persons,  and  renders  all  persons  liable  to  its  penalties,  wherever 
tbey  reside,  it  ia  to  be  considered  a  general,  its  oontrndistinguished  from  a  lo- 
cal, act  This  view  seems  to  be  decisive  of  the  appeal,  and  tbe  Judgmeutand- 
Older  shoald  be  affirmed,  with  costs. 


In  n  Snioif. 
(/Supreme  Cvmt,  OenenA  Term,  Fint  Deportmcfit.    Febmary  18, 1S91.) 

HiaUB  COBFUS— Pl.EiLDINO. 

When  a  return  to  a  writ  of  Tiobeos  oorpue  contained  the  eommltment  and  a  copy 
tt  the  complaint,  and  a  traverse  was  Inierpoeed,  denylnfr  that  the  petitioner  was 
essmioed,  or  any  evtdmoe  taken,  an  issue  of  fact  la  made  up,  and  the  oaae  shoald 
be  heard  on  the  evidence. 

Appeal  from  special  term.  New  York  county. 

This  ia  aa  appeal  by  tbe  Protestant  Episcopal  House  of  M erey  of  the  City  of 
New  York  from  an  order  discharging  Jennie  Simon  from  its  onstody. 
Argued  before  Van  Bbunt,  F.  J.,  and  Bartlstt  and  Bakhett,  JJ. 
B.  T.  Oerry,  tot  appellant.    C.  Stickler,  for  respondent. 

Yak  BRTmr,  P.  J.  Jennie  Simon,  aged  15,  was  on  the  lOtii  day  of  An- 
fust,  1890,  committed  to  the  reformatory  called  the  "Protestant  Episcopal 
Boose  of  Mercy,"  to  be  and  remain  under  the  custody  of  the  said  institution 
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during  her  minority,  unless  sooner  discharged  by  the  trustees  and  managen 
thereof.  The  respondent  sued  oat  writs  of  habeas  corpus  and  certiorari,  and 
the  institution  returned  the  comnaitment,  and  the  magistrate  made  retam  at 
the  commitment,  annexing  a  copy  of  the  sworn  complaint,  to  which  the  re- 
spondent, the  mother  of  tlie  infant,  interposed  a  traverse,  alleging  that  neithei 
the  said  Jennie  Simon  nor  the  petitioner  was  examined  by  the  police  magis- 
trate,  nor  was  any  evidence  offered  to  show  that  the  house  No.  119  Mulberry 
street  in  this  city  is  a  reputed  house  of  prostitution,  or  that  the  said  Jennie 
Simon  was  an  inmate  thereof,  or  that  she  was  in  danger  of  becoming  morally 
depraved.  The  commitment  showed  that  she  was  committed  because  she 
"  was  found  in  a  reputed  house  of  prostitution,  situate  at  No.  119  Mulberry 
street  in  the  city  of  Kew  York,  and  is  and  on  the  day  last  aforesaid  was  in 
danger  of  becoming  morally  depraved  in  violation  of  the  law  as  aforesaid." 
And  the  magistrate,  in  his  commitment,  recites  as  follows:  "I  having  in  due 
form  of  law  examined  said  complaint  and  the  witnesses  before  me  produced, 
and  also  the  said  female,  who  was  duly  produced  for  my  personal  inspection 
pursuant  to  law,  and  it  appearing  and  having  been  proven  to  me  to  my  satis- 
faction by  competent  testimony  and  evidence  and  by  the  confession  of  such 
female  that  the  said  female  is  and  on  the  day  last  aforesaid  was  apparently 
over  the  age  of  twelve  and  under  the  age  of  twenty-one,  to-wit,  of  the  age  of 
fifteen,  and  on  the  day  last  aforesaid,  at  the  city  of  New  York  aforesaid,  was 
found,"  etc.  The  magistrate,  in  his  return,  states  that  the  testimony  and 
evidence  taken  by  him  were  not  reduced  to  writing  except  in  ho  far  as  the  same 
ia  contained  in  said  complaint,  and  the  papers  of  which  copies  were  thereto 
annexed  and  made  a  part  of  the  return,  the  complaint  being  the  only  paper  at 
all  pertinent  to  this  inquiry. 

It  is  undoubtedly  true  that  upon  these  proceedings  the  question  of  the  pro- 
priety of  the  conviction  cannot  l>e  investigated.  But  it  was  distinctly  held  in 
the  case  of  People  ex  rel.  Van  Riper  v.  Protectory,  106  N.  Y.  604.  13  N.  E. 
Rep.  485,  that  if  the  traverse  denies  that  there  was  evidence  before  the  justice 
of  the  facts  adjudicated  by  him  it  must  be  shown.  It  is  true,  as  already  stated, 
that  it  was  decided  in  the  cases  cited  that  there  cannot  be  in  these  proceedings 
a  retrial  upon  the  merits  of  the  question  whether  the  child  had  or  bad  not  com- 
mitted any  act,  or  been  found  in  any  situation,  which  subjected  him  to  restraint 
or  imprisonment,  and  in  that  case  it  was  held  that,  as  the  conviction  recites 
that  there  was  proof  by  competent  and  satisfactory  evidence  of  the  charge 
made,  and  as  this  recital  was  not -contradicted,  the  facts  alleged  in  the  traverse 
furnished  no  ground  for  the  discharge  of  the  child.  But  in  the  case  at  bar  the 
traverse  denies  that  there  was  any  proof  as  to  the  material  facts  affecting  the 
right  of  the  magistrate  to  commit  this  child;  and,  without  the  slightest  proof 
that  the  magistrate  had  a  particle  of  evidence  before  him,  it  is  claimed  that 
this  institution  has  the  right  to  hold  this  child  during  her  minority.  And  we 
have  confessed  upon  the  face  of  this  return  that,  although  the  question  of  the 
liberty  of  this  infant  during  the  rest  of  her  minority  depends  upon  this  con- 
viction, it  was  not  considered  of  sufficient  importance  to  make  a  record  of  the 
evidence.  But  it  is  urged  that  the  statute  under  which  this  commitment  ia 
had  provides  that,  if  it  shall  be  proved  to  the  satisfaction  of  such  magistrate 
by  the  confession  of  such  female,  or  by  competent  testimony,  that  the  female 
is  guilty,  he  has  a  right  to  commit;  and  that  this  commitment  states  that 
it  had  been  proven  to  him  by  competent  and  satisfactory  evidence,  and  by  th< 
confession  of  the  female,  that  the  facts  hereinbefore  recited  exist.  What  war 
proven  by  confession,  or  what  by  competent  testimony  and  evidence,  does  n  t 
appear;  and  the  traverse  expressly  states  that  the  female  was  not  examine>' 
before  the  magistrate,  nor  was  any  evidence  taken  to  establish  the  fact' 
necessary  to  authorize  the  magistrate  to  act.  We  think,  under  the  principle* 
enunciated  in  the  Case  of  Van  liiper,  above  cited,  that  it  was  necessary  ir 
order  to  uphold  this  conviction  to  show  that  evidence  had  been  taken  upon 
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these  points,  allhongh  the  Issue  conid  not  be  retried.  It  is  a  rather  peculiar 
feature  of  the  feature  of  the  law  in  respect  to  these  cases  that  an  infant  may 
be  deprived  of  its  liberty  daring  minority  upon  its  confession  witlinut  any 
corroborating  evidence  sustained  the  charge  against  it,  when  a  criminal  at 
full  age,  matured  and  hardened  in  crime,  cannot  be  convicted  upon  the  same 
kind  of  evidence  simply, — namely,  his  own  confession.  We  think,  therefore, 
that  the  learned  judge  in  the  court  below  was  clearly  ri^bt  in  the  order  made, 
there  being  no  proof  whatever  that  the  magiatrate  ever  bad  any  jurisdiction. 
Tbe  order  should  be  affirmed,  with  costs. 

Barbbtt,  J.  I  concur  in  the  general  view  of  the  law  taken  by  the  presid- 
ing justice,  but  I  differ  with  him  as  to  the  result  of  this  appeal.  There  was 
no  demurrer  to  the  traverse,  nor  admission  of  tbe  facts  stated  therein.  The 
respondent  below  was  not  called  upon  to  deny,  in  an  independent  pleading, 
the  relator's  allegations.  When  a  traverse  iii  interposed,  the  issue  is  made 
up,  and  no  further  pleading  is  required.  The  language  of  the  Ckxle  is  explicit: 
"A.  prisoner,  produced  upon  the  return  of  a  writ  of  habeas  oorjitM.  may,  un« 
der  oath,  deny  any  material  allegation  of  the  return,  or  make  any  allegation 
of  fact  showing  either  that  bis  imprisonment  or  detention  is  unlawful,  or  that 
he  is  entitled  to  his  discharge.  Thereupon  the  court  or  judge  must  proceed,  in 
a  summary  way,  to  bear  the  evidence  produced  in  support  of  or  against  the 
imprisonment  or  detention,  and  to  dispose  of  the  prisoner  as  the  justice  of  the 
case  requires. "  In  tbe  case  at  bar  the  learned  judge,  in  place  of  this  proceed- 
ing, treated  the  allegations  of  the  relator's  traverse  as  true,  and  discharged  the 
child.  This,  I  think,  was  unwarranted,  and  the  order  should  therefore  be  re- 
versed, and  the  matter  remitted  to  the  special  term  to  proceed  to  hear  the  evi- 
dence which  may  be  produced  by  either  party,  and  thereupon  to  dispose  of  the 
case  as  justice  requires. 

Babtlkit,  J.,  concnra. 


At  re  DAXHoaa. 

{Supreme  Court,  Omierat  Term,  First  DepartmenL    Ftthnury  IS,  18BI.) 

Appeal  from  special  term,  New  York  county. 

This  U  an  app^  by  the  Protestant  Episcoptu  House  of  Meroy  at  the  city  of  Itaw  TmK 
from  an  order  discharging  MoUie  Dan2tKer  from  its  custody. 
Argued  before  Van  Bbcnt,  F.  J.,  and  Babtlett  and  BABaan,  JJ. 
E,  T.  Oerrv,  for  appellants.    O.  Sleekier,  for  respondent. 

Van  Bbdnt,  P.  J.  This  case  involving  the  same  facts  as  were  presented  hj  In  r» 
Simon,  ante,  899  (deoided  herewith,)  tbe  order  is  alHrmed,  with  oosts,  npon  the  opiniOB 
in  that  case. 

Babbbtt,  J.,  (dUsenting.)  I  think  the  order  should  be  reversed,  and  the  prooaedr 
ings  remitted  to  the  special  term  for  further  action.    See  my  opinion  in  Be  Simon. 

BiMttMn,  J.    I  conoor  wltb  Mr.  Justice  Babbitt; 


MuBFHT  V.  Cm  or  Yomxbbs. 
(Supreme  Court,  Oeneral  Term,  Second  Department    February  U,  im.) 
Appeal  from  city  court  of  Yonkers. 

Action  by  Peter  F.  Murphy  against  the  city  of  Yonken.    Judgment 
entfred  on  a  verdict  for  plaintiff,  and  defendant  appeals. 
Joseph  F.  Daly,  for  appellant.    John  H.  Fergruon,  for  respondent. 

Dtkhak,  J.    This  is  an  appeal  from  a  Judgment  of  the  city  court  of  Yon- 
kers in  fkTor  of  tbe  plaintiff  against  the  defendant.    Tbe  action  waa  brought 
v.l3N.Y.8.no.3— 26 
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i^inst  the  city  for  the  recorety  of  dam»gw  resulting  to  tiie  plainttfT  from  » 
fall  from  a  cnrriage  in  one  of  the  public  streets  wittain  the  limits  of  the  corpo- 
ration.  The  plaintiff  was  riding  in  a  coach  on  his  return  from  a  funeral, 
When  the  driver  was  thrown  from  bis  seat  by  a  sudden  larch  of  the  eoach, 
and  the  horses  became  frightened,  and  ran  some  distance,  until  the  eoaeh  was 
upset.  The  plaintifC  remained  in  tlie  coach,  and  received  his  injuries  when 
it  was  overturned.  The  trial  was  before  a  jury,  and  the  plaintift  toeovered  a 
verdict,  which  is  supported  by  the  evidence.  There  are  many  exceptions  in 
the  case,  but  they  present  no  material  error.  The  JudgoNDt  sbonid  be  af- 
firmed, with  costs. 


Beuob  v.  Lin>LOW  at  aL 
(Supreme  Cmiirt,  Oeneral  Torm,  Second  Deportment    Mbroarf  11,  IWL) 
Appeal  from  special  term.  Kings  county. 

Action  by  Lazarus  Belfor  against  Morgiana  Ludlow  and  others,  to  fore- 
close a  mechanic's  lien  for  $721.61.  There  was  a  judgment  for  plaintiff  ft>r 
1614.20  and  costs,  and  defendant  Joseph  Ryan  appeals. 

HoroM  Graves,  for  af^Uant.     WtUiam  J.  Qaynor,  for  respondent. 

Dtkham,  J.  This  judgment,  from  which  the  appeal  is  tafeen.  is  right,  and 
should  be  affirmed.  The  claim  of  tlie  plaintiff  Is  just,  and  it  is  nnfortunate 
that  be  could  not  have  it  all  secured  by  bis  lien.  The  Judgment  should  be 
■fllrmed,  with  costs. 

Huar.  J..  Mt  aittinf  . 


GomroB  «.  Conmob  «(  oiL 
(Suvreme  Court,  Oeneral  Term,  Firtt  DepartmeTtU  Mknaiy  U,  IMJ 
1.  Pabtition— Partus. 

Uoder  Code  Civil  Proa  IT.  Y,  (  1071,  relating  to  partition  prooeedlnirs,  and  pro- 
viding that  a  person  whose  convejranoe  is  Meented  or  recorded  after  the  filing  of 
the  notice  of  lU  pendens  Is  bound  by  all  prooeediags  taken  In  the  action  after  the 
filing  of  the  notice,  to  the  same  extent  as  tf  be  were  a  party  to  the  action,  It  Is  no 
objection  to  the  proceedings  that  a  mortgagee,  whoae  mortgage  was  aet  cuiwuad 
obtU  after  the  aung  at  tbe  lit  rendtns,  had  not  been  made  a  party,  and  bad  dm  k»- 
oeived  notice  of  tbe  application  for  judgniBiit. 
S.  Bams — ^Notiob  or  Taui. — Pubuoation. 

Code  Civil  Proo.  N.  7.  S  IfiSB,  providing  that  where  a  refOrenoe  Isdiiaeted  is  par- 
tition tbe  referee  must  cause  a  notice  to  be  published  once  In  each  week  for  six 
eonsacntive  weeks  in  emib  newspaper  published  in  tMeenatv  wherein  the  pUne  of 
trial  is  designated  a*  shall  be  Maignated  by  the  oonrt,  and  also  tn  a  newspaper 
vabllshed  in  each  connty  in  whldi  the  property  Is  situated,  does  not  reonire  that 
uie  notice  should  be  published  in  two  newspapers,  where  the  county  of  Uie  trial 
and  the  oonnty  In  Whlok  the  propertgr  la  eltosted  are  one  and  the  sama 

Appeal  from  special  term,  Kew  York  county. 

Partition  proceedings  instituted  by  KotMrt  Connor  against  Charles  Connor, 
Mary  Ann  McGarrity,  and  Robert  McGarrity,  and  others.  Defendants  Mc- 
Gtority  appeal  from  an  order  denying  their  motion  to  vacate  the  interlocutory 
Judgment  entered  therein. 

Argued  before  Yjik  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

Kelly  dk  MaoRae,  for  appellants.  B.  F.  MeCahiU,  Matthew  Ddlff,  FraneU 
J.  BUcTioff,  WUliam  B.  Syme,  Tltomas  J.  MeCahtU,  and  John  WhtOen,  (tor 
laipondents. 

Bbadt,  J.  This  is  an  appeal  by  the  defendants  MeGarrity,  who  were  pur- 
ebasers  at  the  sale  in  partition  herein,  from  an  order  made  by  Mr.  Justice 
AnDBHWB  rsfoaing  to  set  aside  the  interloeutory  judgment  on  tbe  ground 
that  noMoa  to  orediton  having  Hens  against  the  parties  to  the  aelkm  h^  ad- 
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Tertisement  wns  not  given,  and  that,  as  there  are  lien  creditors  not  cut  off, 
the  sate  oT  the  primisra  was  irregular,  and  should  not  be  conflimed.  Concur- 
rently with  t)ie  motion  to  set  aside  the  judgment,  a  motion  was  made  to  con- 
firm thp  sale,  but  tlie  proceedings  were  stayed  pending  this  appeal. 

The  alleged  irregularities  were  as  fbilows:  Pint.  That  a  oertain  corpora- 
tion known  as  tlie  "John  Kress  Brewing  Company,"  a  mortgagor,  hnd  not 
been  made  a  party  to  the  action,  and  had  not  received  notice  of  the  applica- 
tion for  the  judgment.  Second.  The  second  allaged  irr^ularitf  ia  tint  the 
referee  advertised  for  liens  for  six  weeks  in  only  one  newspaper. 

The  first  objection  is  of  no  value,  for  the  reason  that  the  notice  of  lUpen- 
deat  in  this  action  was  filed  on  the  7th  day  of  June,  1889,  and  the  mortgage 
was  not  executed  or  recorded  until  the  23d  di^  of  No>vember,  1889,  which  was 
more  than  stx  montlis  nfter  the  filing  of  the  Us  pendens.  It  is  expressly  pro- 
vided by  section  1671  of  the  Code  that  a  person  whose  conveyance  is  executed 
or  recorded  after  the  filing  of  the  notice  of  lis  peudeug  is  bound  by  all  pro- 
ceedings  taken  in  tbe  action  after  tli«  filing  of  the  noiics,  to  the  same  ttctent 
as  if  he  were  a  party  to  the  action.  Fviler  v.  8oribner,  76  N.  Y.  190;  Kind- 
berg  y. Freeman,  39  Hun,  466. 

The  next  objection  in  regard  to  the  publication  does  not  seem  to  be  well 
taken.  Section  1562  of  the  Code  provides,  where  a  reHerenee  isdirected  in  an 
action  of  partition,  the  referee  must  cause  a  notice  to  be  publislied  oacs  ia 
each  week  for  six  soceessive  weeks  in  such  newspaper  published  In  the  county 
wlierein  the  place  of  trial  is  designated  as  shall  be  designated  by  the  court  di- 
recting the  refsreBOtt,  and  also  in  a  newspa^r  pabliab^  inaaoh  county  in 
which  the  property  ia  situated,  requiring  each  pMson  not  a  parfy  to  the  action 
who  at  the  date  of  the  order  had  a  lien  upon  any  undivided  share  or  interest 
in  the  property  to  appear,  eto.  It  ap^ars  from  the  record  that  the  notice 
thus  required  was  published  in  a  newspaper  designated  by  the  court,  whiefa 
newspaper  was  published  in  tlie  oouuty  of  tbe  plaee  of  trial,  namaly,  in  New 
Yorkcounty,  where  the  property  of  whieh  partition  is  sought  iasituated.  The 
appellants'  contention  is  that  notice  should  be  published  in  two  newspapers 
puUished  in  New  York  count?,  beeause  the  property  is  therein  situatad,  and 
beoaosf  it  is  the  cou  nty  for  the  trial  of  tlte  actioD .  Prior  to  1887  Jt  wae  naees- 
aary  to  make  publication  in  tbe  state  pajier,  but  in  tttal  year  an  auendneat 
was  adopted  by  the  k^lature,  sultBtituting  a  lacal  paper  for  the  publicatian 
of  tbe  notice  required  to  be  given.  Ttiere  is  uothiag  in  the-aefitieB.raeatiaaad 
which  requires  a  publiaationin  two  necMpapen,  mless  the  propaetyof  whiofa 
partition  is  sought  ia  in  two  ooantieii,  as  dewly  indicated  by  tlie  hngiiageaf 
tbe  section,  which,  after  pcoviding  for  a  puttlieation  in  the  county  wherein 
the  place  of  trial  is  designated,  provides  also  for  the  pubUeati(n  in  a  aews^a- 
per  pablished  in  each  county  wherein  the  property  ia  situated,  nmI  tbe  pro- 
vision tbua  iq^lied  would  require  and  would  aecarea  publiflation  of  ttae  pro- 
ceeding in  each  county  wherein  any  of  the  property  saught  to  be  portiiionad 
was  situated.  The  publication,  it  most  be  observed,  ia  not  to  be  made  in 
"nowspapers"  but  in  "such  newspaper."  This  laaguage  oonfirras  the  pro- 
priety of  the  construction  adopted,  and  shows  olaarly  tliat  the  pablication  in 
newspapers  in  aqy  of  tbe  coantiee  wbereLn  the  property  is  aituated  was  not 
provided  for,  and  was  not  contemplated,  but  one  newspaper  only,  for  thene 
ixasons  tbe  order  a{^)ealed  from  muat  be  affirojed. 

DtAiOBU.  J.  _  I  con  cox. 

Yak  Brunt,  P.  J.,  {aouourrtng.)  I  cannot  find  from  the  record  that  tbe 
newapaper  in  which  publication  was  made  was  ever  designated  by  the  court. 
But,  the  referee  having  reported  tbe  publication  to  tbe  court,  and  tbe  court 
liaving  confirmed  bis  action,  such  conflruiutiun  was  equivalent  to  an  original 
designation.    I  concur,  therefore,  in  result. 
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People  ex  rel.  Dean  e.  Board  of  Ajbsessobs  or  Cmr  or  New  Yobk. 
{Suvreme  Court,  Oeneral  Term,  JEV-«t  Department.    Febrnaty  11, 1S91.) 

L  Vaoati:«o  Stbektb — Riohts  or  ABUTTisa  OvirxBS — Covfbnratiox. 

Laws  N.  Y.  1867,  a  0B7,  providlnK  for  the  closing  of  the  Eionbridge  road  and  in- 
tersecting streets,  declares  that  all  damage  by  reason  thereof  shall  oe  ascertained 
and  paid  in  the  same  manner  as  damages  for  a  change  of  grade  under  sections  S 
•nd  4  of  the  Act  of  March  4, 1852.  That  act  provided  that  where  the  grade  of  anr 
street  shall  be  changed  the  agsessors  should  ^estimate  the  loss  and  damage  which 
each  owner  of  land  fronting  on  such  street  will  sustain  by  reason  of  such  ohsnge, 
*  *  *  and  make  a  just  and  equitable  sward  of  the  amount  of  such  loss  or  dam- 
age;" but  contained  no  provision  as  to  the  method  in  which  the  damage  was  to  be 
Moertalned  and  the  award  made.  Held  that,  in  proceedings  under  tlie  act  at 
1867,  notice  and  opportunity  of  being  heard  should  be  afforded  by  the  board  at  ■•- 
lessors  to  every  owner  of  land  damaged  by  the  closing  of  a  street. 

9.  GUm— BBNsrm. 

In  such  proceedings  the  assessors  should  not  consider  in  making  their  award  the 
benefits  conferred  upon  the  owner  by  the  opening  of  the  new  streets. 

■.  Bjlme. 

Nor  should  they  deduct  the  Talne  of  the  land  which  the  owner  obtained  possea- 
sion  of  by  the  closing  of  the  street,  although  they  may  consider  the  benefit,  if  any, 
to  the  owner  by  having  that  portion  of  his  land  situated  within  the  road  relieved 
from  the  easement  which  existed  on  it  prior  to  the  closing  of  the  old  road. 

4,  Saki. 

Compensation  must  be  estimated  as  of  the  date  when  the  road  was  actoalljolOMd, 
and  not  when  it  became  closed  upon  the  map. 

Certiorari  to  the  board  of  assessors  of  the  city  of  New  York. 

Proceedings  on  the  relation  of  Anna  Maria  Dean  to  review  the  proceedingi 
of  the  assessors  in  appraising  the  loss  and  damage  sustained  by  the  relator  by 
the  closing  of  the  Kingsbridge  road  and  intersecting  streets,  nnder  Laws  N. 
Y.  1867,  c.  697. 

Argued  before  Van  Bbttut,  P.  J.,  and  Babtlbtt  and  Babbett,  JJ. 

/.  A.  Leering,  for  relator.    &.  L.  Sterling,  for  respondent. 

Van  Brunt,  P.  J.  In  view  of  the  conclusion  at  which  we  have  arrlTed, 
It  will  not  be  necessary  to  discuss  in  detail  many  of  the  questions  presented 
by  the  counsel  to  the  court.  It  would  seem,  from  an  examination  of  the  au- 
thority conferred  upon  the  board  of  assessors,  that  there  baa  loeen  an  entire 
misapprehension  by  the  board  of  the  nature  of  their  duties,  and  of  the  riglits 
of  claimants  to  damage.  It  seems  to  have  been  assumed  that  the  powers  and 
duties  conferred  upon  them  in  reference  to  passing  upon  claims  for  damages 
because  of  the  closing  of  streets  were  similar  to  those  strictly  pertaining  to 
their  office,  viz.,  the  malting  of  estimate  and  assessment  for  paving,  regulat- 
ing and  repairing  streets,  relaying  pKvements,  constructing  sewers,  etc.  A 
very  brief  examination  of  the  law  under  wliich  the  respondents  were  carrying 
on  these  proceedings  will  show  that  such  a  view  was  entirely  erroneous.  By 
the  act  of  1867,  (Laws  1867,  c.  697.)  which  provided  for  the  allowance  of 
compensation  for  the  closing  of  streets,  it  was  provided  that  all  damage  by 
reason  of  the  closing  of  a  street  should  be  ascertained  and  paid  in  the  mariner 
specifled  in  sections  8  and  4  of  the  act  entitled  "An  act  to  make  permanent 
the  grades  of  streets  and  avenues  in  the  city  of  New  York, "  passed  March  4, 
1852.  The  act  of  1852  provided  that  "in  all  cases  where  the  grade  of  any 
street  or  avenue  now  established  *  *  *  shall  be  changed  or  altered  in 
whole  or  in  part,  it  shall  be  the  duty  of  the  assessors  appoipted  to  estimate 
and  assess  the  expenses  of  contirming  such  change  of  grade,  and  regulating 
the  street  or  avenue  in  accordance  therewith,  [namely,  the  board  of  assessors,] 
to  estimate  the  loss  and  damage  which  each  owner  of  land  fronting  on  such 
street  will  sustain,  by  reason  of  such  change,  to  such  lands,  or  to  any  improve- 
ments thereon,  and  make  a  just  and  cjuitable  award  of  the  amount  of  such 
loss  or  damage  to  the  owner  or  owners  of  such  lands."  eto.    The  act  contains 
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no  provision  as  to  the  method  in  which  they  are  to  proceed  in  ascertaining 
this  damage  and  malting  tliis  award. 

It  will  be  at  once  seen  that,  under  these  circumstances,  the  board  of  assess- 
on  occupied  the  position  of  commissioners  to  ascertain  the  damage  done 
bj  a  public  improvement,  and  their  proceeding  seems  to  be  of  the  same  char- 
acter as  to  that  of  commissioners  appointed  to  assess  the  value  of  land  taken 
under  the  power  of  eminent  domain.  This  view  of  the  duties  of  this  board 
ander  these  circumstances  is  especially  recognized  in  the  case  of  People  v. 
Qilon,  121  X.  Y.  551,  24  N.  E.  Bep.  944,  where,  under  a  special  act  in  reference 
to  the  change  of  grade  of  Eighth  avenue,  the  board  of  assessors  proceeded 
to  award  compensation  to  owners  fronting  upon  the  avenue.  In  that  case, 
the  authority  conferred  upon  the  board  of  assessors  being  the  same  as  is  con- 
ferred by  the  legislation  above  referred  to,  the  court  lield  that  the  duties  which 
the  lioard  was  required  to  perform  were  essentially  judicial  in  their  nature, 
and  that  the  judicial  functions  could  not  be  properly  performed,  in  contem- 
plation of  the  law,  witbont  giving  the  parties  interested  some  notice  of  the 
time  and  place  of  the  hearing  and  an  opportunity  to  be  heard;  and  it  is  plainly 
intimated  in  that  case  that  this  time  and  place  of  the  hearing  and  opportunity 
to  be  beard  shall  be  before  an  award  shall  be  completed ;  for  the  court  say  that 
the  notice  in  that  case  was  defective  because  it  called  for  objections  to  the  as- 
sessment made,  not  proof  or  arguments  in  support  of  a  claim  for  damages, — in 
other  words,  the  party  affected  is  entitled  tcr  notice  to  present  his  claim,  and 
not  to  notice  to  present  his  objections  to  an  award  already  determined  upon. 
In  this  the  proceeding  is  entirely  different  from  those  which  the  board  pursue 
under  the  statute  in  the  levying  of  an  assessment.  The  board  levies  the  as- 
sessment in  the  latter  case,  and  then  notifies  the  parties  affected  by  the  assess- 
ment to  come  in  and  present  their  objections,  and  they  pass  upon  the  objec- 
tions. But  in  a  case  of  the  character  of  that  at  bar  this  board  is  bound  to 
notify  claimants  to  present  their  claims.  The  claimant  is  entitled  to  present 
his  proofs,  and,  after  hearing  the  proofs,  the  board  makes  its  award.  It  fol- 
lows from  this  authority  conferred  upon  the  board  of  assessors  that  the  board 
cannot  take  proof  except  upon  due  notice  to  the  claimants.  It  is  one  of  the 
essential  features  of  a  judicial  proceeding  that  the  suitor  shall  have  notice  of 
all  proceedings  which  may  affect  bis  lights,  and  that  be  cannot  be  barred  by  an 
adjudication  rendered  upon  evidence  taken  witlioiit  his  knowledge,  and  which 
he  inay  have  had  no  opportunity  to  refuto.  It  appears  from  the  return  of  the 
board  of  assessors  in  this  case  that  they,  in  the  absence  of  the  claimants,  took 
evidence,  and  that  tbere  was  proof  given  in  the  case,  which  is  not  in  the 
return,  of  which  the  claimants  had  no  notice,  and  of  the  character  of  which 
they  are  not  now  even  informed.  In  assuming  that  they  had  the  right  to 
base  their  award  upon  any  information  that  they  could  get  from  any  source 
whatever,  or  In  any  manner  which  may  seem  proper  in  their  own  eyes,  we 
think,  as  already  stated,  that  the  board  erred;  they  attempting  to  assimilate 
this  proceeding  to  that  which  the  statute  prescribes  in  the  case  of  the  levying 
of  an  assessment.  It  follows,  therefore,  that  the  whole  proceedings  have  been 
governed  by  an  erroneous  theory. 

It  is  to  be  observed  that  the  board  is  to  make  a  just  and  equitable  award  of 
the  amount  of  damage,  not  to  levy  an  assessment  for  damage.  It  may  well 
be  claimed  that  they  occupied  the  position  of  arbitrators,  selected  under  the 
act  to  determine  as  l>etween  the  state  and  the  owner  what  will  be  a  just 
amount  to  pay  for  the  damages  inflicted  upon  the  owner. 

There  are  one  or  two  other  points  which  it  seems  to  be  necessary  to  con- 
sider in  order  that,  upon  a  new  proceeding,  the  board  should  not  fall  into 
some  errors  in  reference  to  the  method  of  ascertaining  the  damage  which  seems 
to  have  pervaded  the  present  proceeding.  It  appears  from  the  return  that  in 
determining  the  amount  of  loss  resulting  to  the  relator  by  the  closing  of  the 
road  tta^  have  considered  the  benefits  arising  from  the  opening  of  the  new 
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streets,  and  this  tliey  have  deducted  from  the  amount  of  the  loss.  This  wonld 
appear  to  be  compelling  the  owner  to  pay  twice  for  the  same  benefit  In  the 
proceedings  for  the  opening  of  the  new  streets  the  owners  were  asseSRed  for 
benefit,  and  now,  in  the  proceeding  for  tbe  closing  of  the  old  road,  they  are 
compelled  to  pay  another  assessment  for  benefit.  There  cannot  be  two  ben- 
efits arising  f^om  the  opening  of  Ae  same  street.  In  this  proceeding,  there- 
fore, tbe  board  of  assesaors  had  no  right  to  consider  the  qnestion  as  to  what 
amount  of  benefit  the  owner  had  received  from  the  opening  of  the  new  streets. 
The  question  which  Vbey  were  to  consider  was  the  damage  which  t^e  owner 
would  snstain  by  the  closing-  of  tbe  old  road.  The  qnestion  of  access  by  tbe 
new  streets  had,  of  course,  some  relation  to  that  qnestion,  because,  if  no  ao- 
cess  to  tbe  property  could  be  gained  by  the  new  streets,  greater  damage  would 
necessarily  be  sustained  by  the  cloatng  of  tbe  old  road  than  would  occnr  if 
access  could  be  obtained  by  th»  new  street;  but  wfaaterer  benefit  may  have 
resulted  to  the  owner  conld  not  be  considered,  except  so  far  as  the  existence 
of  the  new  streets,  giving'new  access  to  the  property,  wouici  affect  the  amount 
at  damage  sustained  by  the  owner  by  tbe  oiosing  of  the  old  means  of  access, 
n  follows  that  the  board  in  taking  into  consideration  the  benefits  conferred 
by  the  opening  of  the  new  streets  «red,  and  that  thej^  should  have  made  their 
award  ind^endent  of  that  fact. 

There  is  also  an  objection  taken  to  the  fact  that  tbe  board  of  assessors  de- 
ducted the  value  of  the  land  which  tbe  owner  obtained  possessitm  of  by  tbe 
dosing  of  the  streei.  This  was  clearly  incorrect.  The  abutting  owner  was 
the  owner  of  that  land  ail  tlie  time.  He  did  not  acquire  title  thereto  by  tbe 
closing  of  the  street;  but  it  was  subject  to  a  public  easement,  which  undoubt- 
edly affected  its  value,  and  the  board  had  tbe  right  to  consider  what  benefit 
it  was  to  the  owner  to  have  that  portion  of  bis  land  wbich  was  situated  within 
the  road  rMiered  from  the  easement  which  existed  over  it  prior  to  tbe  closing 
of  the  old  road.  This,  necessarily,  is  a  circumstance  to  be  considered  in  de- 
termining the  amount  in  wMcb  the  abutting  owner  is  damaged  by  reason  of 
tbe  closing  of  the  street. 

Tbe  only  other  question  is  the  point  wbich  is  made  that  tbe  assessors  erred 
in  not  making  the  compensation  as  of  the  date  when  the  road  became  closed 
npon  the  map,  although  not  closed  in  fact  until  many  years  later.  We  do 
not  think,  although  tbe  road  may  not  have  had  any  legal  existence  after  tbe 
filing  of  tbe  map,  no  proceeding  whatever  having  been  taken  in  reference  to 
tbe  matter,  that  the  relator  was  necessarily  mtitled  to  have  his  damages  as- 
sessed as  of  tbe  time  of  the  filing  of  tbe  map,  as  though  the  street  bad  then 
been  actually  closed.  It  is  a  familiar  principle  in  reference  to  tbe  assessment 
of  damages  for  the  taking  of  land  for  street  opening  that  the  value  as  of  the 
time  of  the  commissioners'  miiking  tbe  report  is  the  true  rnle  to  be  followed; 
and  this  proceeding  Is  analogous  in  that  respect.  It  would  seem,  therefore, 
that  the  same  rule  of  damages  would  apply,  and  this,  of  course,  disposes  of 
the  question  of  interest.  Even  if  the  foregoing  rale  should  be  wrong,  it 
does  not  seem  to  be  possible  that  interest  could  run  until  tbe  amount  of  tbe 
award  had  been  determined,  because  up  to  that  time  the  damages  were  un- 
liquidated, and  there  was  no  power  upon  tbe  part  of  the  city  to  pay  an  nnas- 
certained  obligation. 

We  do  not  think  it  necessary  to  discuss  further  the  questions  which  were 
pffesented  by  the  elaborate  points  of  counsel .  The  proceedings  shonld  be  re- 
ferred and  sent  back  to  the  board  of  assessors,  in  order  that  they  may  proceed 
in  Bceordanoe  with  tbe  views  herein  expressed,  without  costs.    All  concar. 
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Stokkb  v.  Stokes  et  al. 

(SutHWM  Court,  General  Ttrm,  JPtrat  Departmsnt.    Febntwy  U,  1891.) 

L  PiBTimtHrp— Acoomrmie. 

The  MclKOM  ef  the  interaBt  at  a  paotoer  oaa  matatein  an  acdon  tor  an  aoaonntp 
ing  upon  tin  dUaolntion  of  the  Ann,  frbatbar  the  aatlgnor  aMigna  hia  e»tii»  InMp- 
eat,  or  only  a  portion  of  it. 
«.  Same. 

To  snch  action  all  the  partners  and  repreaerntattrea  of  dBoaaaed  partnera  ai« 
proper  partiaa. 

Appeal  from  speoial  term.  New  York  county. 

Action  by  William  E.  D.  Stokes  against  Anson  P.  Stokes  and  Frederick  P. 
Olcott,  sola  snrviving  partners  of  Phelps,  Stokes  &  Co.,  and  John  A.  Stewart 
and  others,  ex«cutoi8,  etc..  of  Isaac  N.  Phelps,  deceased.  The  defendants, 
executors,  appeal  from  interlocutory  judgment  overruling  ttieir  demurrer  to 
the  compluiot. 

Arguol  before  Van  Bbukt,  P.  J.,  and  Bbadt  and  Damixls,  JJ. 

Stewart  <&  Sheldon,  {S.  W.  Sfuldon,at  counsel,)  for  afipelianti.  Bieh- 
ards  &  Seaidy  ( IF.  fit.  Choate,  of  oounael,)  for  respondent. 

Van  Brunt.  P.J.  Thin  action  wae  brought  by  tb«  plaintiff  for  an  account 
ing  in  respect  to  the  copartnership  dealings  and  transactions  of  the  firm  of 
Phelps,  Stotke*  &  Co.  from  the  time  of  the  comoten cement  thereof  to  the  time 
of  its  dissolutioB.  It  appeared  from  the  complaint  that  James  Stakes,  Isaac 
21.  Phelj)s,  and'ADBon  P.  Stokes,  entered  into  copartnership,  the  articles  con* 
cerning  which  were  tc  writing,  and  which  provided  ttutl  said  copartnership 
should  eonmenca  on  the  let  of  January,  1879,  and  conttoue  for  five  years, 
uslew  terminated  by  the  death  of  Anson  P.  Stokes,  or  by  a  written  notice  of 
either  of  tlie  partners  to  the  other  menil)ers  of  the  firm  of  at  least  six  months 
of  the  terminatioa  of  said  firm.  Shortly  after  the  formation  the  defendant 
Olcolt  was  admitted  as  a  copartner  in  said  firm,  but  euch  adrntsslon  presents  no 
question  raised  by  this  demurrer.  On  the  18th  of  November,  1880,  James 
Stokes  assigned  ajid  transferred  to  his  bob,  William  £.  D.  Stokes,  the  plaiDtifF. 
an  undivided  fifth  part  of  his  iuiterest  in  said  firm,  together  with  all  profits 
accrnsd  thereon  since  Jan«ary  1, 1879,  the  formation  thereof.  In  1881  James 
Stokes  died,  leaving  the  defendants  Anson  P.  Stokes  and  Frederick  P.  Oloutt 
aud  Isaac  N.  Phelps  the  sole  surviving  partners,  and  the  said  Phelps  died  in 
August,  1888,  leaving  Anson  P.  Stokes  and  Frederick  P.  Oloott  sole  survive 
ing  partners,  and  also  leaving  a  will,  wbicb  was  duly  proved,  upon  which  let> 
ters  of  admin istraiion  were  issued  to  tlie  appellants.  The  defendants,  the 
execiitois  of  Phelps,  interpose<i  a  demurrer  to  the  complaint,  upon  the  ground 
that  the  complaint,  as  against  them,  failed  to  state  facts  suffloieut  to  cobsUf* 
tute  a  cause  of  action.  This  demurrer  was  overruled,  and  from  the  judgment 
thereupon  entered  this  appeal  is  taken. 

From  an  examination  of  the  authoritioB  -cited  by  the  appellants  it  appears 
that  they  claim  that  because  the  plaintiff,  by  reason  of  the  assignment  from 
bis  father,  did  not  become  a  partner  in  that  firm,  he  bad  no  right  to  main- 
tain this  action.  Itis  cleai-  that  by  such  assignment  he  obtained  no  rights 
SB  a  partner,  and  was  not  responsible  for  the  debts  of  the  firm,  as  is  held  in 
the  case  ef  Burnett  v.  Snyder,  81  N.  Y.  555;  and  in  none  of  the  cases  cited 
npon  the  p«rt  of  tlie  appellant  is  it  held  that  the  assignee  of  the  interest  of  a 
partner  upon  the  dissolution  of  the  firm  has  no  rights  which  be  may  enforce 
against  the  survivors.  la  the  case  of  Hooley  v.  Qieve,  9  Daly,  104,  (afiBrmed 
upon  the  opinion  of  the  court  below,  78  N.  Y,  599,)  it  is  expressly  lield  that 
upon  the  death  of  a  copartner  the  snrvlTlDg  partners  becatne  trustees  of  the 
partnership  fund,  not  only  for  the  creditors,  but  for  the  personal  n^eseota* 
tlves  of  the  deceased  partner,  and  that  the  entire  assets  of  tbfi  finasobjeet  to 
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the  payment  of  its  debts  became  impressed  with  a  lien  in  favor  of  the  repre- 
sentatives of  the  deceased  partner  to  the  extent  of  the  share  of  the  deceased 
partner  in  the  Arm's  assets.  Now  in  the  case  at  bar  the  plaintiff  is  a  repre- 
sentative of  the  deceased  partner,  James  Stokes,  by  assignment;  and,  if  the 
assets  in  the  hands  of  the  surviving  partners  are  impressed  with  a  lieu  in  favor 
of  the  deceased  partner,  it  is  clear  that  be  has  a  right  and  interest  in  the  as- 
sets belonging  to  the  firm,  and,  having  such  right  or  interest  as  one  of  the 
personal  representatives  of  James  Stokes,  deceased,  be  certainly  can  main- 
tain the  action  for  an  accounting,  in  order  that  that  interest  may  be  ascer- 
tained. 

It  is  an  elementary  rule  of  law  that  a  cestui  que  trust  may  call  his  trustee 
to  an  account,  and  that  is  precisely  the  relation  which  existed  between  thesa 
surviving  partners  and  the  plaintiff,  as  assignee  of  James  Stokes,  decesised. 
But  it  is  insisted  that  the  appellants  are  the  executors  of  a  partner  who,  sur- 
viving James  Stokes,  died  since  his  decease,  and  therefore  they  have  no  inter- 
est in  this  controversy.  Upon  the  contrary,  these  executors  are  cestui*  que 
trustent  precisely  the  same  as  the  plaintiff.  Anson  P.  Stokes  and  Frederick 
P.  Olcott,  the  sole  surviving  partners  of  the  firm,  hold  the  assets  of  the  firm 
as  trustees  of  the  representatives  of  the  deceased  partners,  of  whom  Isaac  X. 
Phelps  is  now  one.  In  order  that  the  accounts  of  the  firm,  as  between  the 
various  claimants  upon  the  same,  may  be  settled,  it  is  necessary  that  all  the 
cestuis  que  trustent  be  before  the  court,  and  therefore  these  executors  are  nec- 
essary parties  defendants.  The  plaintiff  has  stated  a  cause  of  action  as  against 
them.  He  has  shown  by  the  allegations  in  the  complaint  that  they  are  neces- 
sary for  a  complete  determination  of  these  accounts.  If  there  had  been  any 
doubt  in  regard  to  the  proposition  hereinbefore  stated,  it  Is  distinctly  held  in 
the  case  of  Menagh  v.  Whitwell,  52  X.  Y.  146,  that  the  assignee  of  the  inter- 
est of  a  partner  is  entitled  to  an  account  of  the  dealings  of  the  firm  from  its 
other  members,  and  to  share,  to  the  extent  of  the  assignment,  in  the  surplus 
of  the  property  of  the  firm.  It  seem  to  us,  therefore,  both  upon  principleand 
authority,  that  the  plaintiff  is  entitled  to  an  account,  and  that  be  is  entitled 
to  bring  in  all  those  who  are  interested  in  the  surplus  of  the  property,  after 
the  payment  of  the  debts,  in  order  that  there  may  be  a  complete  determina- 
tion of  the  lights  of  all  the  parties;  and  the  fact  that  by  the  assignment  he 
never  became  a  partner  in  no  way  deprived  him  bf  this  right.  It  would  be 
difficult  to  say  why  a  partner  has  not  the  rigiit  to  assign  his  interest  in  a  firm, 
and,  if  he  has  that  right,  why  his  assignee  has  not  the  right  to  call  upon  s 
ooart  of  equity  to  determine  the  extent  of  his  interest,  which  can  only  be  done 
upon  a  settlement  of  the  affairs  of  the  firm. 

We  are  of  opinion,  therefore,  that  the  judgment  should  tte  affirmed,  with 
leave  to  the  defendant  to  answer  within  20  days,  upon  payment  of  the  costs 
<A  the  demurrer  in  the  court  below  and  of  this  appeal.    AJl  ooucur. 


O'Bbien  e.  SuTH. 
ISu/irreme  Cmurt,  General  Term,  First  Department.   Fsbroaiy  18, 1891.) 

1.  IiANSLOBD  AND  TbNANT— EVICTION— RbOOVBBT  OV  RbNT. 

Rent,  due  at  the  time  of  an  eviction  of  a  tenant  is  recoverable  by  the  lessor. 
S.  Same — Remedies  of  Lbssbb. 

If  a  tenant  Is  not  put  into  possession  of  the  whole  of  the  demised  premiaet!,  ha  ii 
not  bound  to  accept  a  part  thereof,  but  if  he  does  acoept  a  portion  he  may  not  plesd 
the  landlord's  wrongful  sot  or  neglect  in  defense  of  any  action  the  landloi^  may 
bring  for  the  renU  but  his  proper  remedy  is  to  ooanter-claim  for  his  damase  in  the 
landlord's  action  for  the  rent,  or  in  an  Independent  suit  brought  by  h<Tn.rf», 

Sk  liBABE — SeAI. 

A  lease  for  five  years  does  not  require  a  seal 
4.  Fabol  EviDBiraa. 

Where  the  assignment  of  the  olaim  sued  on  is  In  writing  and  under  seal,  tetti- 
moay  that  plalntifl  was  not  the  real  party  in  interest  la  properly  excluded. 
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Appeal  from  circuit  court.  New  York  county. 

Action  by  Micliael  O'Brien  against  Robert  J.  Smith.  Defendant  appeals 
from  a  jndgment  rendered  upon  a  verdict  directed  in  favor  of  the  plaintiff. 
Questions  put  to  plaintiff's  assignor  as  to  whether  the  witness  was  acquainted 
with  plaintiff,  and  whether  plaintiff  was  not  bringing  the  suit  as  agent,  were 
excluded,  upon  objection  by  defendant. 

Argued  before  Van  Brumt.  P.  J.,  and  Bartlett  and  Barrett,  JJ. 

Magner  <&  Hughes,  (C  Donahue,  of  counsel.)  for  appellant.  Bdunrd  W. 
8.  Johnston,  for  resftondent. 

Barrett,  J.  This  action  was  brought  to  recover  the  rent  of  a  house  in 
Brooklyn,  under  a  lease  executed  by  one  Margaret  Smith  (piaintifTs  assignor) 
to  defendant.  The  term  was  five  years  from  the  11th  day  of  September,  1883, 
and  the  plaintiff  claimed  the  unpaid  rent  for  the  ten  months  commencing  on 
the  11th  day  of  March,  1884.  The  defendant  in  bis  answer  denied  tlie  execu- 
tion of  tlie  lease;  ignored  the  assignment  from  Margaret  Smith  to  the  plain* 
tiff;  alleged  alSrmatively — Fiist,  that  the  plaintiff  is  not  the  real  party  in  in- 
terest; and,  second,  that  Margaret  Smith  evicted  him  from  the  property  before 
the  time  for  which  the  plaintiff  seeks  to  recover  rent.  He  also  pleaded  a 
counter-claim  for  such  eviction,  and  asked  to  set  off  the  damages  resulting 
therefrom  against  the  rent  claimed  by  the  plaintiff.  The  counter-claim,  bow- 
ever,  was  stricken  out  at  special  term  because  of  the  defendant's  failure  to 
comply  with  an  order  duly  made  on  motion  for  a  bill  of  particulars,  and  it 
need  not  therefore  be  noticed  further.  Upon  the  trial  ttie  plaintiff  proved  the 
lease  and  assignment.  The  defendant  then  gave  some  evidence  tending  to 
show  that  he  only  obtained  possession  of  a  part  of  the  house,  and  that  the 
plaintiff  withheld  possession  of  the  other  part.  He  also  gave  evidence  tending 
to  establish  an  eviction  by  the  foreclosure  of  a  mortgage  upon  the  demised 
premises,  executed  prior  to  the  lease.  The  tale  under  the  foreclosure  Judg- 
ment occurred  on  the  31st  day  of  December,  1884,  and  the  deed  which  the 
sheriff  gave  to  the  purcliaser  was  recorded  on  the  16th  day  of  January,  1885. 
Under  the  lease,  the  rent  was  payable  monthly  in  advance.  Thus  the  rent 
sued  for  was  due  and  unpaid  at  the  time  of  the  alleged  eviction.  It  is  well 
settled  that  rent  due  at  the  time  of  an  eviction  is  recoverable,  {Giles  v.  Corn- 
stock,  4  N.  Y.  270,)  and  we  need  not,  therefore,  consider  the  question  whether, 
as  matter  of  fact,  the  defendant  was  evicted.  The  other  point  has  also  been 
settled  adversely  to  the  defendant's  contention.  The  rule  is  well  stated  by 
Judge  McAdam,  in  his  work  on  Landlord  and  Tenant,  (2d  Ed.,  p.  142,)  as 
follows:  "(1)  That  if  the  tenant,  by  any  wrongful  act  or  neglect  of  the  land- 
lord, cannot  get  possession  of  the  whole  subject  of  the  demise,  he  is  not  bound 
to  accept  a  part  thereof,  and  may,  by  declining  to  take  part,  plead  the  land- 
lord's wrongful  act  or  neglect  in  defense  of  any  action  the  landlord  might 
bring  to  recover  the  rent.  (2)  If,  however,  the  tenant  accept  part,  he  enters 
under  the  demise,  and  is  liable  on  his  covenant  for  the  whole  rent,  unless  the 
covenant  to  pay  is  made  dependent  on  receiving  possession  of  the  whole.  (3) 
The  tenant's  remedy  is  to  recover  his  damages  arising  from  the  failure  to  re- 
ceive full  possession,  either  by  way  of  counter-claim  to  the  original  action  for 
rent  or  by  way  of  an  independent  action."  This  doctrine  is  supported  by 
the  authorities.  "An  eviction,"  as  was  said  in  Vanderpool  v.  Smith,  4 
Abb.  Deo.  464,  "consists  in  taking  from  a  tenant  some  part  of  the  demised 
premises  of  which  he  was  in  possession,  not  in  refusing  to  put  In  posses- 
sion of  something  which  by  the  agreement  of  the  parties  he  ought  to  have 
enjoyed.  The  omission  of  a  landlord,  therefore,  to  perform  such  covenant, 
does  not  amount  to  an  eviction,  and  is  no  bar  to  the  lessor's  claim  for  rent. 
The  lessee's  remedy  is  by  an  action  to  recover  damages  for  a  breach  of  the 
covenant."  The  same  language  was  used  by  Chief  Justice  Sayaqe  in  Ethe- 
ridge  t.  Osborne,  12  Wend.  529,  and  his  opinion  to  that  effect  is  quoted  with 
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approval  in  Vanderpool  v.  Smith.  There  can  be  no  doubt  that  the  defend- 
ant's  remedy,  if  be  fulled  to  receive  full  possession,  wng,  aa  stated  by  Judge 
McAdsm.  by  way  of  coanter-olatm  or  independent  aetion.  Having  entered 
under  the  deraise,  he  ia  liable  on  liiB  oovvnant  for  tbe  rent  reeervod.  The 
point  waa  talien  id;  tfae  trial  that  the  lease,  being  for  five  yean,  should  be  nii>- 
der  seal.  This  point  is  not  pressed  upon  the  appellaiit's  brief,  and  we  Med 
not  refer  to  it  fuitlier  than  to  say  that  tbe  lease,  bemg  a  chattel  interest,  and 
not  a  freehold  estate,  did  not  require  a  seal.  Warren  v.  Leland,  2  Barb.  61S; 
Stoddard  v.  Whiting,  46  N.  Y.  633;  and  see  Babooek  v.  Vtttr,  1  Abb.  Dec.  36. 
The  only  other  point  presented  by  the  appellant  is  the  claim  of  error  in 
ruling  out  the  gneetions  pnt  to  Margaret  Smitti,  with  regard  to  tlie  assignment 
of  tl>e  claim  to  tbe  plaintiff.  These  questions  were  properly  excluded,  upon 
the  authority  of  Sheridtm  v.  Maynr.  66  N.  Y.  30.  The  assignment  was  in 
writing,  and  under  seal,  and  it  was  a  valid  transfer,  as  against  tbe  assignor. 
As  was  said  by  Ohttrch,  G.  J.,  in  the  case  cited:  "Tbe  defendant  bad  n« 
legal  interest  to  inquire  further. "  The  verdict  was  properly  directed.  Each 
party  moved  for  a  direction  in  liis  favor.  Xo  request  was  made  to  go  to  the 
jury.  The  facts  teca^y  justified  tbe  ruling  of  tfae  learned  jodge,  and  Uie  judg- 
ment should  acoordingiy  be  affirmed,  with  costs.    All  concur. 


(yBKIBN  V.  gUITH. 

(Supreme  Court,  Otneral  Term,  jWr«t  Department.    Febmary  18, 1891.) 

ViaaasAi.  of  AfpaU/— Anothsb  Actiok  Pinbins. 

An  appeal  will  not  be  dismissed  on  the  ground  that  sinoe  It  was  taken  tbe  appei- 
lant  has  hrronght  an  action  to  recover  npoa  the  eanse  of  aeMen  sat  up  in  hisoouatar- 
dWm,  it  •ppeartng  that  the  countetKslalsi  was  stridEaa-out  tor  1  allure  to  fiumisb  a 
bill  of  varuculars  tbareot 

Appeal  from  drenlt  court,  New  York  county. 

Magnsr  &  Sughes.  {C.  Donohtu,  of  counsel,)  fOr  appellant.  Bdward  W, 
B.  Jvhnston,  for  respondent. 

Barrett,  J.  Tbe  gnouBd  of  tbe  motioa  to  diamiss  Is  that  ainoe  the  appeal 
was  taken  the  deftndant  (appellant)  has  brouglit  an  action  in  tlie  city  court 
of  Brooklyn  against  ttie  present  plaintiS,  boreoover  upon  tbe  same  CaiMeaf 
action  set  up  by  way  of  counter-claim  herein.  It  sf^acs  that  this  oonatep- 
daim  was  stricken  out  at  special  term  tor  flaiinre  to  furnish  a  bill  of  particu- 
lars thereof,  as  required  by  an  order  duly  made  apon  motiien.  We  cannot  see 
wby  the  defendant  (tqipellaot)  stwuld  be  deprived  of  hda  zdght  to  review  the 
Jodgment  appealed  from  because  of  the  bringing  of  sneh  an  action.  It  is  bis 
only  remedy,  if  he  is  In  error  in  his  present  conteoftian,  and  he  has  stipulated 
to  stay  proceedings  in  the  otiier  action  until  the  detenniaatioa  of  the  appeal 
here,  and,  in  cases  new  trial  is  awarded,  until  final  judgment  thereen.  There 
is  no  force  in  the  objeetion  ttiat  the  defendant  {appellant)  waived  this  appeal 
by  tbe  bringing  of  sueh  an  action.  Even  if  the  claim  bere  made  is  in  some 
respeots  inoonsisteDt  with  tfae  position  assumed  in  tbe  other  action,  that  is  no 
reason  for  the  dismiaeal  of  aa  appeal  which  seeks  to  review  a  completed  record, 
made  up  before  sncb  inconsistent  action  was  bcought.  In  case  of  a  new  trial 
the  question  might  be  raised  by  supplemental  pleading,  or  in  some  other  proper 
manner.  Upon  appeal,  however,  we  cannot  go  outside  of  the  raoord  on  a  uio- 
tion  to  dismiss,  f  oither  than  to  ascertain  whether  there  has  been  a  waivo'  of 
tbe  appeal.  There  has  been  no  such  waiver  in  this  case,  and  tbe  motioa  t» 
dismiss  should  be  denied,  with  ooats.    All  concur. 
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Ukited  States  Nat.  Bakk  t>.  National  Park  Bank  of  New  Yobk. 
iSupreme  Court,  General  Term,  Pint  I>epanment,    February  18,  ls91.) 

L  BjlXKS— CoiXIOnONS— HUTAKB. 

To  relieve  a  bank  from  liability  to  refund  money  paid  to  It  for  the  account  of  Its 
principal  tbrough  fraud  or  mistake  it  must  have  actually  paid  over  the  same  to 
the  principal,  and  the  gtvlng  tbe  principal  credit  for  tlie  amouat.on  the  bank's  book* 
la  not  Bufflcient. 

S.   SaKZ— P^TKBNT  or  AUTBRKD  DB1.FT. 

A  draft  for  $lii.SO,  drairn  on  plaintiff  by  a  correspondent,  was  raised  to  t5,000, 
and,  as  so  raised,  cashed  by  pltuutiff  upon  defendant's  presenting  it  Indorsed  for 
eoUectloB.  Held  that,  upon  cusoovery  of  the  fraud,  plaintifl  could  reooTor  from  de- 
fendant the  amount  paid  to  it  lass  Cld.SO,  unless  the  ugnatOK)  of  the  drawer  was 
also  a  forgery;  aud  that  the  fact  that  the  genuine  signature  of  the  drawer  had 
been  touched  up  a  little  with  a  brush  or  nnm,  but  not  essentially  altered,  did  not 
constitnte  it  a  forgery. 
X  Pboof  ov  Handwbittro. 

The  testimony  upon  the  part  of  defendaot  to  show  that  the  drawer's  signature 
was  a  forgery  was  that  of  experts,  who  were  unfamiliar  with  the  signature,  and 
who  only  testified  from  scientific  tests,  and  a  comparison  of  the  signature  with 
those  acknowledged  to  be  genuine,  and  from  the  appearance  of  the  signature  of  the 
draft  in  question.  On  the  other  hand,  the  drawer  nlmseU ,  and  various  persons  who 
had  seen  him  wrlte^  and  were  familiar  with  his  signatnre,  aU  swore  that  in  their 
opinion  the  signature  was  genuine.  Held,  that  a  finding  in  favor  of  the  genuine- 
ness of  liie  signature  would  not  be  disturbed,  and  that  the  fact  that  the  drawer  bad 
written  a  letter  in  reference  to  his  signature,  in  which  he  did  not  express  himself 
in  as  poaitlTe  terms  as  be  did  aa  a  witness,  in  no  wa^  dis(»edited  Us  testimony. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  United  States  National  Bank  against  the  National  Park  Bank 
«C  New  York.  From  a  judgment  entered  In  favor  of  the  plaintiff,  the  defend- 
ant  appeals. 

Ai^ued  before  Van  Brttnt,  P.  J.,  and  Bartlbtt  and  Babbett,  JJ. 

Mackenzie  Semple,  for  appellant.    /.  &.  Janetoay,  tor  respondent. 

Yait  Bsitnt,  p.  J.  This  action  was  brought  to  recover  the  snm  of  $5,000, 
|wid  by  mistake  by  the  plaintiff  to  the  defendant.  It  appears  from  the  nn- 
«ontradicted  evidence  that  on  the  7th  of  April,  1684,  a  man  calling  himself 
"John  Blake"  called  at  the  First  National  Bank  of  Albuquerque,  N.  M.,  and 
parchased  a  draft  drawn  on  the  plaintiff  for  $2,000,  numbered  8.605.  He  re- 
quested a  letter  to  F.  MacManus  &  Suns  of  Chihuahua,  to  identify  him  should 
be  have  necessity  to  cash  his  draft  at  that  place,  whither  he  was  going.  Mr. 
<3e8ry,  the  cashier  of  the  Albuquerque  bank,  thereupon  wrote  a  letter,  and 
gave  the  same  to  Mr.  Blake,  in  which  he  stated  that  it  was  written  for  the 
purpose  of  identifying  Mr.  Blake,  whose  signature  was  appended  below,  and 
who  carried  the  draft  hereinbefore  mentioned.  This  draft  was  presented  by 
Blake  to  MacManus  &  Sons',  and  cashed,  in  the  latter  part  of  April.  On  the 
17th  of  April  a  man  styling  himself  ".Tames  R.  Wood"  called  at  the  Albu- 
querque bank,  and  purchased  a  draft  to  his  own  order  for  S12.50,  whicli  was 
numbered  8,681,  and  signed  by  the  casliier  of  the  bank,  D.  Geary,  and  drawn 
upon  the  United  States  National  Bank  of  New  York.  Some  two  weeks  later 
Blake  called  again  at  MacManus  &  Sons,  and  offered  the  drart  in  suit,  with 
a  request  that  it  be  cashed,  which  was  done,  and  he  left.  The  draft  in  suit 
was  apparently  a  draft  numbered  8,681,  dated  April  19, 1884,  upon  the  United 
States  National  Bank,  to  the  order  of  John  Blake,  for  $5,000,  signed,  "D. 
Goary,  Cashier."  This  draft  when  cashed  by  the  plaintiff  bore  the  following 
indorsement:  "John  Blake:  Pay  to  the  National  Park  Bank,  or  order,  for 
aoeountofF.  MacManus  &  Sons.  F.  MagM anus  &  Sons."  The  Albuquerque 
bank,  upon  being  advised  of  the  presentation  of  this  draft,  notifled  the  plidn- 
tiff  that  it  had  not  written  the  draft  for  $5,000,  as  presented*  paid,  and  re- 
turned, but  had  made  such  draft  to  the  order  of  Wood  for  $12.50,  the  num- 
ber of  the  draft  remaining  unchanged.     The  plaintiff  immedirtely  upon  no> 
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tice  of  the  raising  of  the  amount  demanded  of  the  defendant  a  return  of  the 
sum  of  $5,000  less  $12.50,  the  amount  for  which  tlie  draft  had  originally  been 
drawn,  which  waa  refused,  and  this  action  to  recover  the  same  commenced. 

There  were  two  defenses  presented, — the  first  was  that  the  defendant  bank 
was  merely  an  agent  for  collection,  and  bad  remitted  the  proceeds  of  the  col- 
lection to  its  principal;  the  second  was  that  the  whole  draft  was  a  forgery. 
The  referee  found  that  the  draft  for  $12.50  was  fraudulently  altered,  the 
name  of  the  payee  being  changed  from  "  Wood"  to  "Blake, "  and  the  sum  for 
which  it  was  drawn  being  changed  from  $12.50  to  $5,000,  and  the  date  being 
changed  from  April  17  to  April  19,  1884,  and  that  the  draft  or  paper  writing, 
whon  presented  by  the  defendant  to  the  plaintiff  for  payment,  did  not  bear 
the  signature  of  D.  Geary,  cashier,  in  the  precise  condition  in  which  it  had 
been  by  him  originally  alBxed  to  said  order,  and  that  the  writing  purporting 
to  be  the  signature  of  D.  Geary,  cashier,  which  was  upon  the  alleged  draft  or 
bill  of  exchange  wlien  presented  by  the  defendant  to  the  plaintiff  for  pay- 
ment, bore  evidence  of  having  been  touched  up  with  a  brush  or  quill  pen  in 
one  or  two  places.  The  referee  refused  to  find  that  the  defendant  had  ac- 
counted for  and  paid  over  the  proceeds  of  the  draft  to  F.  MacManus  &  Sons 
without  notice  of  any  claim  by  or  on  the  part  of  the  plaintiff,  and  reported  in 
favor  of  the  plaintiff,  and  from  the  judgment  thereupon  entered  this  appeal  is 
taken. 

There  are  two  questions  which  seem  to  be  presented  upon  this  appeal.  The 
first  is  whether  the  defendant,  if  an  agent  for  collection  only,  has  paid  over 
the  proceeds  of  the  collection  to  F.  MacManus  &  Sons;  and  the  second  is,  was 
the  signature  of  the  draft  in  question  a  forgery?  Upon  an  examination  of 
the  evidence  in  the  case  we  fail  to  find,  any  which  supports  the  allegation  of 
the  answer  that  the  defendant  paid  over  to  F.  MacManus  &  Sons  the  proceeds 
of  these  dralts.  The  only  evidence  to  support  this  contention  seems  to  be  the 
testimony  of  the  ttssistant  cashier  of  defendant,  and  one  Scott,  a  member  of 
the  firm  of  MacManus  &  Sons.  All  that  the  cashier  swore  to  was  that,  prior 
to  the  time  of  notice  and  demand  upon  them,  they  had  accounted  to  Mac- 
Manus &  Sons  for  the  $5,000  which  they  bad  received  from  the  plaintiff.  The 
testimony  of  Scott  is  that  he  forwarried  this  draft  in  due  course  of  business 
to  the  defendant  for  collection,  and  to  be  credited  in  its  account  with  them. 
There  is  no  evidence  whatever  that  the  defendants  had  at  the  time  they  re- 
ceived notice  of  the  raising  of  this  draft  parted  with  one  single  cent  of  the 
money  collected  on  account  thereof.  The  evidence  of  the  cashier  would  have 
been  entirely  true  had  they  simply  passed  it  to  the  credit  of  MacManus  dfe 
Sons,  and  kept  the  money  in  their  own  bank  during  the  whole  period  which 
elapsed  between  the  payment  and  the  discovery  of  the  fraud.  If  this  money 
had  been  transferred  actually  to  MacManus  &  Sons,  it  is  clear  that  both  the 
cashier  and  Mr.  Scott  would  have  so  testified.  There  was  no  transfer  of  funds. 
All  that  was  done,  as  appears  from  the  evidence,  was  to  credit  MacManus  & 
Sons  with  the  amount;  and  there  is  no  evidence  whatever  tliat  MacManus  & 
Sons  ever  drew  against  that  particular  credit  prior  to  the  time  of  the  dis- 
covery of  the  fraud.  In  order  to  absolve  an  agent  who  is  simply  an  agent 
for  collection  be  must  actually  part  with  the  money;  he  must  pay  over  the 
proceeds  to  his  principal.  It  is  not  sufiicient  to  credit  the  same  in  account. 
That  is  strikingly  illustrated  in  the  Krst  case  which  is  to  be  found  in  the 
books,  which  settles  the  law  in  regard  to  the  rights  of  parties  to  actions  sim- 
ilar to  the  one  at  bar.  Bank  of  Commerce  T.  Union  Bank,  8  N.  Y.  236.  In 
that  case  the  money  was  credited  in  the  account  of  the  correspondent  of  the 
Union  Bank,  and  yet  a  recovery  was  had  clearly  upon  the  principle  that 
crediting  in  account  is  not  equivalent  to  paying  over  the  proceeds.  The 
same  principle  was  enunciated  in  the  case  of  National  Park  Bank  v.  Sea- 
Board  Bank,  114  N.  Y.  28,  20  N.  £.  Rep.  632.  There  was  therefore  no  ev- 
idence calling  upon  the  referee  to  find,  as  matter  of  fact,  that  the  defendant 
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had  accounted  to  its  correspondents  for  the  moneys  collected  upon  this  draft 
prior  to  their  being  Informed  of  the  fraud  which  had  lieen  perpetrated,  and 
the  plaintiff's  right  to  recover  is  fixed,  unless  the  signature  to  the  draft  was 
a  forgery;  the  rule  as  laid  down  in  Crawford  v.  Bank,  100  N.  Y.  54,  2  N. 
£.  Bep.  881,  being  that  the  drawees  of  a  check  or  bill  are  held  to  a  knowledge 
only  of  the  signature  of  their  correspondent,  the  drawees,  and  not  for  a  want 
of  knowledge  of  the  genuineness  of  the  body  of  the  instrument  as  between 
themselves  and  such  other  parties  as  have  equal  means  of  determining  the 
existence  of  an  alteration.  Such  parties  take  the  paper  relying  solely  upon 
the  reputed  responsibility  of  their  transferrers  and  the  other  parties  to  it,  and 
its  apparent  genuineness,  and  they  therefore  deal  with  it  at  their  peril.  They 
have  no  duty  to  perform  in  respect  to  it  except  tliat  of  guarding  their  own 
interest:  and  in  paying  and  transferring  it  to  others  they  take  the  risk  of  loss 
occurring  from  fraudulent  alterations. 

It  is  conceded  that  the  paper  of  which  this  fraudulent  draft  consisted  is  the 
identical  paper  upon  which  the  draft  for  $12.50  was  drawn.  It  is  conceded 
that  a  genuine  signature  of  D.  Greary,  cashier,  appeared  upon  that  draft  in 
the  place  where  the  signature  of  D.  Geary,  cashier,  now  appears.  It  is  con- 
ceded that  all  the  other  written  portions  of  the  draft  were  altered,  as  above 
stated;  and  the  single  question  which  remains  is  as  to  the  genuineness  of  the 
signature,  "D.  Geary,  Cashier,"  as  it  now  appears  upon  the  altered  draft. 
The  referee  finds  that  the  altered  draft  did  not  bear  the  signature.  "D.  Geary, 
Cashier,"  in  the  precise  condition  in  which  it  had  been  by  him  originally  af- 
fixed to  the  paper,  and  that  it  bore  evidence,  at  the  time  it  was  presented  by 
the  defendant  to  the  plaintiff  for  payment,  of  having  been  touched  with  a 
brash  or  quill-pen  in  one  or  two  places.  It  is  claimed  upon- the  part  of  the 
defendant  that  the  evidence  shows  that  the  signature,  "D.  Geary,  Cashier," 
is  in  its  entirety  a  forgery,  and  that,  even  though  the  finding  of  the  referee 
is  correct,  it  is  nevertheless  a  forged  signature,  within  the  meaning  of  that 
term,  and  the  plaintiff  cannot  recover.  This  position  of  the  defendant  we  do 
not  think  can  be  maintained.  It  seems  to  be  a  necessary  ingredient  of  for- 
gery that  some  alteration  or  fabrication  of  an  instrument  or  some  part  of  it 
is  made  by  which  its  meaning  or  language  is  changed,  or  whereby  a  new  oper- 
atloii  is  given  to  It;  and,  if  what  has  been  written  upon  or  erased  from  an 
instrument  baa  no  tendency  to  produce  this  result,  or  to  mislead  any  person, 
it  is  not  a  forgery  or  alteration.  1  Greenl.  £v.  §  566;  2  Russ.  Crimes,  marg. 
p.  819.  Therefore,  unless  the  signature,  "D.  Geary,  Cashier,"  was  destroyed 
in  its  entirety  the  mere  touching  up  of  the  signature  as  found  by  the  referee 
would  not  be  such  an  alteration  as  to  destroy  the  validity  of  the  instrument 
And  this  seems  to  have  been  the  theory  upon  which  the  defense  proceeded 
upon  the  trial,  because  they  sought  to  establish  by  their  expert  testimony  that 
all  the  ink  upon  the  alleged  draft  was  taken  from  the  paper,  and  that  it  was, 
except  so  much  of  it  as  was  printed,  entirely  reconstructed.  An  examination 
of  the  evidence  fails  to  convince  us  that  the  referee  erred  in  refusing  to  find 
in  accordance  with  this  claim.  The  evidence  upon  the  part  of  the  defendants 
was  ttiat  of  experts  who  were  unfamiliar  with  the  signature  of  the  cashier, 
and  who  only  testified,  the  one  from  some  scientific  tests,  and  the  others 
from  a  comparison  of  the  signature  in  question  with  those  acknowledged  to 
be  genuine,  and  from  the  appearance  of  the  signature  of  the  draft  in  question. 
The  evidence  of  the  experts  who  testified  from  a  comparison  of  signatures 
seems  to  us  to  establish  the  strength  of  the  plaintiff's  case.  It  is  admitted  by 
them  that  certain  characteristics  are  always  present  in  signatures  whereby 
yon  may  detect  a  forgery,  and  that  these  characteristics  run  through  all  the 
signatures  of  the  same  party,  whether  the  signatures  be  exactly  alike  or  not 
The  evidence  upon  the  part  of  the  plaintiff  was  that  of  the  cashier  himself 
and  of  various  persons  who  had  seen  him  write,  and  were  familiar  with  his 
signature,  and  they  all  swore  that  in  their  opinion  that  signature  was  the 
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veritable  signature  of  the  eaahier.  How  much  better  wrre  they  able  to  }udg» 
whether  the  characteristics  by  whiob  the  genuineness  of  the  signatures  is  t» 
be  recognized  were  present  th«n  those  two  witnesses  who  had  never,  so  far 
as  the  evidence  shows,  seen  tlie  cashier  write,  and  had  only  seen  two  or  thiea 
of  his  genuine  sigfnatares. 

The  teetimony  of  the  cashier  is  attacked  because  of  a  letter  which  he  wrote 
in  reference  to  this  aifnature,  in  which  he  did  not  ejqiress  binself  in  as  po»- 
itive  terms  as  he  did  when  testifying  as  a  witnesa.  This  fact  ht  no  nMtnner 
discredited  the  evidence.  On  the  contrary,  it  added  to  its  weight  in  that  ex- 
amination, and  consideration  seems  to  liave  conflrmed  first  impressions. 

The  testimony  of  the  witness  Carvalho  that  this  signature  was  forged  in 
its  entirety  is  discredited  by  the  testimony  of  every  witness  who  was  familiar 
wltli  the  signature  of  the  cashier.  It  is  incredible,  had  this  signature  been 
manufactured  in  the  way  claimed  by  this  witness,  that  all  these  persons  sfaoalci 
pronounce  it  a  gentiim*  signature. 

In  thra  eondition  of  llie  evidence  there  is  no  aacb  preponderance  of  proof 
in  favor  of  the  theory  advanced  by  the  defendants  as  calls  upon  the  court  for 
a  reversal  of  the  findings  of  the  referee.  Upon  ttie  contrary,  the  conviction 
produced  by  a  reading  of  the  evidence  is  that  the  signature  attached  to  tho- 
draft  in  question  is  the  genuine  signature  of  D.  Geary,  cashier,  tooehed  up, 
perhaps,  in  some  unimportant  particulars;  and,  as  we  have  seen,  the  role  in 
reference  to  forged  instruments  is  that  immaterial  alterations  do  not  consti- 
tote  forgery.  So  the  mere  touching  up  of  a  letter  or  two  in  the  signatsre  in 
in  question  In  no  manner  destroyed  the  signature,  so  that  it  migbt  net  stiQ 
be  called  genuine.  The  Integrity  of  the  signature  mnet  be  sSecied,  and  tiM 
simple  croseing  of  a  "t,"  or  the  dotting  of  an  "i,"  or  the  putttag  in  of  aperiod 
between  initials,  or  the  touching  up  of  a  letter,  has  no  conseqwenoes.  W*^ 
are  of  the  opinion,  therefore,  tbat  tbe  judgment  appealad  from  sboold  be  at- 
firn>ed,  with  costs. 

Barrezt,  J.    I  concor. 

Babxlbit,  J.    I  concur  in  the  result. 


Feoixe  e.  Wkbstbb. 
(Supreme  Gonirt,  Oeneral  Term,  ^rst  2>spartnieiit    Fsbmary  tl,  1S91.) 

1.  HOMIOIPlt— I1I8A.NITT— BVlPSa^B. 

At  a  trial  for  mnider  where  the  dafenie  was  Inaanlty,  and  toy  wttnesaea  had  to»- 
tUed  to  acta  and  oonversatlons  of  defendant  within  tbelr  Inowladge  wUcii  they- 
eharaoterizad  as  Irrational,  a  medical  witness  was  permitted  to  state  that  in  la- 
stances  under  his  observation  persons  were  very  much  given,  as  a  {general  mle,  to 
exaggerate  either  tiieir  own  symptoma  or  those  of  their  f rienoa.  Seitd  prejndiolal' 
•cror. 
t,  CaniisAL  IiAW— OBnoTtoHs  to  Bvinairaa. 

Where  the  evidence  is  manifestly  Improper,  a  general  objaotlaa  to  the  reoeptioB 
thereof  was  sufficient. 
&.  Same— InsTBUCTioi^B. 

The  judge  in  charging  the  jnry  related  his  experienoe  in  retengnoe  to  the  tellabiUtl'' 
of  expert  evidence,  and  stated  that  doctors  oonld  be  obtained  to  swear  on  hetfe  aidaa 
of  any  qjueation.    Meld  prejudicial  error. 
4.  Saju. 

The  court  said  In  the  charge  that,  as  defendant  admitted  the  IdlUng,  If  the  fary 
found  as  a  matter  of  fact  that  defendant  was  sane  at  ttie  time  he  Icflled  Hied*- 
oessed,  then  be  waa  guilty  of  a  erlminal  homieide,  and  It  woald  be  for  then  to  d»- 
termine  the  degree  of  his  gailt  Held,  that  this  directioa  waa  a  "■^"p»""T  of  thia 
proviaoe  of  the  jury. 

Appeal  from  court  of  sessions.  New  York  oouaty. 

This  is  an  appeal  by  Charles  Wetnter  from  bis  oonvtetion  of  the  crkno  «C 
maoshMigbter  ia  the  first  degree. 
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Argued  before  Yak  Bbtot,  P.  J.,  and  Bbadt  and  DAinaLS,  JJ. 
Howe  dt  JfTtmmaiZ,  (  WtHiatn  F.  How,  of  coansel, )  for  appellant.    Henry  B, 
Stapler,  Asst.  Bist.  Atty.,  foe  respondent. 

Dariels.  J.  Tbe  deCendamt  was  charged  by  the  iadictimiiii  with  tb«  crime 
o(  murder  in  the  first  degree  for  kiU^ig  Bebert  MoNeill.  The  evidence 
tended  to  establish  the  fact  that  the  deceased  bad  been  criminally  intimate 
with  the  defendant's  wife,  and  after  information  of  that  fact  had  neaohed  ttte 
defendant,  and  wben  he  was  in  a  salooa  ne<ir  his  own  residaace,  Iw  was  in- 
formed that  the  deceasetl,  with  a  friend,  had  been  inquiring  for  him.  The 
defenditDt  then  left  the  saloon,  and  crossed  to  his  own  residence,  passing  these 
two  persons  as  be  went  in.  He  there  otatained  a  revolrer,  aad  seturned  to 
the  street,  when  he  made  an  exclamation  referring  to  Uint  inttssacy,  and  at 
onee  discharged  the  revcdver  in  the  direction  of  the  deorased.  The  first  dis- 
cbarge was  without  effect,  but  ttie  second  inflicted  a  mortal  wound,  thereby 
DTOdueing  the  death  of  McNeiU.  The  occurrences  were  such  as  to  indicate 
'•he  commission  of  the  offense  charged  in  the  indictment.  The  defense  made 
arat  tbat  of  iasanity,  and  evidence  was  given  of  the  preceding  life,  habits, 
,>ealth,  and  peeullarities  of  the  defendant,  from  whidi,  with  the  citcumstancea 
attetkiing  the  killing,  and  tbeir  own  observations,  medical  witnesses  testified 
that  In  their  judgment  he  was  insane,  and  was  so  when  the  homicide  took 
place.  Otiier  witnesses,  not  permitted  \r^  the  law  to  give  a  generdl  opinion, 
c^iaracterized  his  acts  and  conversations  within  their  knowledge  to  have  l>een 
irrational.  The  attention  of  one  of  the  medical  witnesses  who  was  sworn 
and  examined  on  behalf  of  the  defendant  was  directed  to  that  character  of 
evideace,  aad  questions  were  put  to  him  by  the  counsel  for  the  people,  which 
elicfted  these  answeia:  "Quettion.  What  s  your  opinion  as  an  expert  of  the 
▼aloe  of  an  opinion  in  medical  matters  of  a  non-expert?  Answer.  I  think 
that  aomeftimes  it  is  exceedingly  valuable,  and  at  other  times  utterly  value- 
less. <;.  Explain  in  what  cases  you  think  it  exceedingly  valuable.  .<1.  When 
the  person  who  gives  the  testimony  has  a  mind  so  constituted  that  Ik  can  ap- 
preciate; that  they  are  careful  observo's.  If  a  person  who  is  a  careful  ob- 
server states  what  he  sees,  his  testimony  is  of  value.  A  good  nmny  persons 
migfert  observe,  and  their  opinicm  would  be  of  no  value.  Q.  Do  they  not  al- 
niMt  always  exaggerate?  (Objected  to.  Objection  overruled.  Exception.^ 
A,  Kot  necessarily;  no,  sir.  Q.  Is  it  not  the  result  of  your  observation  that 
th^  almost  always  exaggerate?  (Objected  to.  Objection  overruled.  Ex- 
ception.) A.  I  think  people  are  very  much  given  to  exaggerating  eithertheir 
own  symptoms  or  the  symptoms  of  their  friends,  as  a  general  rule."  The  in- 
qairies  were  clearly  improper,  and  should  not  have  been  allowed  to  be  an- 
swered. It  was  for  the  jury  to  judge  of  the  witnesses  making  the  answeis 
referred  to,  and  of  the  effect  which  should  be  given  to  the  limited  opinions 
expreaaed  by  them.  Their  evidence,  as  the  law  permitted  it  to  be  taken  by 
tiioes  witnesses,  was  before  the  jury,  for  them  to  consider,  with  all  the  quali- 
floattona  arising  from  their  appearance,  their  intelligence,  bias,  habito  of 
thought,  and  the  correspondence  of  their  conclusions  with  what  they  had  ob- 
atTTSd,  or  heard  the  defendant  say;  and  its  foree  was  not  to  be  diminished  by 
the  opinions  which  other  witnesses  might  be  inclined  or  disposed  to  expreaa 
conoeming  them.  People  v.  Lake,  12  If.  Y.  SUi;  Reynolds  v.  Robinaon,  64 
2f.  T.  589. 

The  objection  taken  to  the  reception  of  the  evidence  was  general,  and  in 
ordinary  cases  would  be  rejected  as  insufBcient;  but  this  rule  la  now  inap- 
plicable to  criminal  trials,  when  the  evidence  itself  is  so  manifestly  improper 
as  to  need  no  particularity  by  way  of  objection  to  point  that  out.  That  was 
the  natnreof  the  final  auswer  obtained  from  this  witness  on  this  subject,  for 
it  mnst  have  tended  to  subject  the  evidence  of  the  other  wimesses  to  discredit 
in  the  minds  of  the  jury.    The  observations  of  the  learned  judge  presiding  at 
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the  trial  concerning  testimony  obtained  from  medical  or  expert  witnesses 
could  have  tieen  no  less  prejudicial  witli  ttie  jury.  It  was  a  statement  of  tiie 
convictions  or  conclusions  created  by  listening  to  tlie  testimony  of  this  class 
of  persons  in  otlier  cases,  forming  no  part  of  this  trial,  and  as  objectionable 
as  evidence  would  have  been  to  prove  what  bad  transpired  in  the  cases  re- 
ferred to  for  the  purpose  of  sustaining  the  correctness  of  the  expressions 
which  were  made  to  the  jury.  These  were  that  "each  side  has  called  ex- 
perts,  and  tliey  have  given  their  opinions  upon  an  assumed  state  of  facts,  so 
that  it  leaves  you  untrammeled  to  determine  what  the  facts  are.  Now,  in 
this  case  an  hypothetical  question  was  put  to  two  doctors,  and,  if  I  remember 
the  evidence,  it  fairly  and  in  the  main  stated  the  history  of  this  case,  and 
both  of  them  have  sworn  that  in  their  judgment  at  the  time  the  defendant 
committed  the  act  he  was  insane.  Non-experts,  as  I  have  said,  have  also 
stated  the  same  opinion.  The  people  have  also  called  an  expert,  which  shows 
how  doctors  disagree.  I  have  tried  a  great  many  homicide  cases,  and  other 
cases,  in  which  doctors  have  been  called  as  witnesses,  and  it  is  the  most  re- 
loarkable  circumstance  that  you  can  iilways  obtain  an  equal  number,  as  a 
rule,  to  swear  on  both  sides  of  any  question.  A  great  many  people  consider 
for  this  reason  that  their  testimony  is  unreliable.  It  is  not  for  me  to  say  that, 
but  for  you  to  determine  how  reliable  or  unreliable  it  is.  It  is  my  experience 
and  observation  that  you  can  get  doctors  to  swear  on  both  sides  of  any  ques- 
tion." And  thus  practically  added  the  testimony,  derived  from  the  experi- 
ence of  the  judge,  which  could  not  be  without  effect  in  the  minds  of  the  ju- 
rors. It  was  also  observed  in  the  course  of  the  charge  that  "the  defendant 
admits  that  at  the  time  and  place  alleged  in  the  indictment,  and  by  the  means 
therein  stated,  he  killed  the  deceased  therein  named.  There  is  no  claim  or 
pretense  on  the  part  of  the  defendant  that  if  he  was  sane  at  the  time  of  the  kill- 
ing there  is  any  legal  excuse  or  justification  for  his  act.  Therefore,  if  from 
the  evidence  in  this  case  you  find,  as  a  matter  of  fact,  that  the  defendant  was 
at  the  time  he  killed  the  deceased  insane  to  the  degree  which  the  law  detines 
as  rendering  a  person  irresponsible  and  unaccountable  for  his  acts,  your  ver- 
dict will  be  not  guUty  by  reason  of  bis  insanity  at  the  time.  If,  on  the  con- 
trary, you  find  from  the  evidence,  as  a  matter  of  fact,  that  he  was  sane  at  the 
time  he  killed  the  deceased,  then  he  is  guilty  of  a  criminal  homicide,  and  it 
will  be  for  you  to  determine  the  degree  of  his  guilt."  The  final  conclusion 
was  that,  if  the  defendant  was  not  insane,  then  he  was  guilty  of  a  criminal 
homicide,  and  the  only  question  was  the  degree  of  his  guilt.  This  direction 
was  a  usurpation  of  the  province  of  the  jury.  It  was  for  them  alone  to  de- 
cide whether  his  act  was  criminal,  even  if  he  were  not  at  the  time  insane. 
The  law  provides  for  placing  the  facts  before  them,  upon  which  their  judg- 
ment is  to  be  formed,  and  then  leaves  it  to  them  to  conclude  whether  the  act 
charged  was  criminal  or  not.  This  they  were  not  in  this  case  left  at  liberty 
to  do,  for  the  judge  decided  it  to  be  criminal,  if  the  defendant  was  not  proven 
to  have  been  insane,  and  thereby  withdrew  so  much  of  the  case  from  the  de- 
liberations of  the  jury.  This  was  not  proper,  and  may  have  lieen  injurious 
to  the  defendant.    McKenna  v.  People,  81  N.  Y.  860. 

These  observations  of  the  judge  were  not  made  the  subject  of  exception  by  the 
counsel  for  the  defendant,  but  that  does  not  deprive  him  of  the  right  to  have 
them  considered  and  acted  upon  by  an  appellate  court;  for  by  section  527  of 
the  Code  of  Criminal  Procedure,  it  has  been  provided  that  a  new  trial  may  be 
ordered  on  the  decision  of  an  appeal  when  justice  requires  it,  "whether  any 
exception  shall  have  been  taken  or  not  in  the  court  l)elow."  The  defendant 
was  entitled  to  a  trial  according  to  the  well-defined  rules  of  the  law,  and  that. 
It  is  reasonably  plain,  be  has  not  had.  To  secure  him  that  trial,  another  in- 
vestigation of  his  case  is  necessary,  and  upon  that  he  is  now  to  be  tried  in  all 
respects  as  though  be  had  not  been  once  tried  already.  Code  Crim.  Froc.  § 
544.    The  verdict,  in  other  words,  will  be  completely  set  aside,  not  only  so 
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far  as  It  may  be  a  shield  to  him,  but  also  so  far  as  it  has  made  him  the  sub- 
ject of  punishment.  Hie  Judgment  should  be  reversed,  and  a  new  trial 
ordered.    All  concur. 


YaiiENTinb  «.  BiOBABi>T  et  al. 
{Supreme  Court,  Otneral  Term,  Second  Department.    Febmaiy  11, 1891.) 

AonOS  TO  BbT  ABIDB  DIID — MONKT  JUDOmNT. 

In  an  action  to  set  aside  a  deed  of  land  procured  by  defendant  from  plaintifl**  an- 
cestor by  undue  influence,  and  without  consideration,  plaintiff  is  entitled  to  a  money 
tndgment  for  the  value  of  the  land,  where  it  appears  that  defendant  has  conveyed 
u  to  a  bona  fide  parchaser  for  value  and  without  notloe. 

Appeal  from  special  term,  Kings  county. 

Action  by  Ludlow  W.  Valentine,  an  Infant,  by  George  W.  Bergen,  bis 
guardian  ad  litem,  against  Hermann  T.  Richardt  and  others,  to  set  aside  a 
deed  executed  by  his  deceased  mother,  whose  sole  heir  at  law  plaintiff  was. 
Judgment  was  entered  for  plaintiff  for  the  value  of  the  land,  and  defendant 
Bichardt  appeals.     For  former  report,  see  12  N.  Y.  Supp.  196. 

Argued  iwfore  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

W.  C.  Beeoher,  for  appellant.  Cornell,  Seoor  &  Page,  {Horace  Seeor,  Jr., 
of  counsel,)  for  respondent. 

Barnard,  P.  J.  This  action  was  brought  to  set  aside  a  certain  deed  of 
conveyance  which  was  alleged  to  have  l>een  procured  from  Catharine  A.  Val- 
entine by  fraud,  undue  influence,  domination,  and  without  consideration. 
Upon  the  trial  it  was  proven  that  the  property  had  passed  into  the  bands  of  a 
bona  fide  purchaser,  and  was  mortgaged  to  a  hona  ftde  mortga<ree,  and  as  to 
the  parties  the  complaint  was  dismissed.  The  jury  found  that  the  deed  was 
obtained  by  the  defendant  Richardt  by  undue  influence,  and  that  he  paiil  her 
no  consideration  therefor.  Upon  these  findings  the  court  gave  a  money  judg- 
ment against  Bichardt  for  the  value  of  the  land.  Richardt  appeals,  and  thus 
there  is  presented  the  question  whether  the  money  judgment  was  proper,  and 
whether  there  is  sufiScient  evidence  to  sustain  the  verdict  of  the  jury  as  to 
undue  influence.  The  plaintiff  is  the  infant  heir  of  the  grantor.  If  there 
bad  been  no  subsequent  purchaser  in  good  faith,  the  heir  would  have  been 
entitled  to  the  land  by  the  destruction  of  the  deed  procured  by  Richardt  by 
undue  influence.  The  deed  gave  no  title  to  Richardt,  as  against  the  grantor 
or  her  heir.  The  recording  laws  protect  a  purchaser  from  one  clotheil  with 
the  usual  evidence  of  title,  who  takes  the  title  in  good  faith  and  for  a  valu- 
able consideration.  This  rule  applies  as  well  to  title  to  personal  property. 
One  who  invests  another  with  an  authority  to  dispose  of  it  must  yield  to  the 
rights  of  a  hona  fide  vendee,  even  if  the  power  or  evidence  of  title  was  pro- 
cured by  fraud.  Weaioer  v.  Barden,  49  N.  Y.  286.  As  between  the  parties, 
the  deed  was  void,  and  the  death  of  the  grantor  did  not  give  it  any  greater 
force  than  if  she  had  lived  to  bring  the  action  herself.  Where  the  equitable 
cause  of  action  failed  as  to  the  bona  fide  purchaser,  it  was  still  within  the 
power  of  a  court  of  equity  to  return  jurisdiction,  or  as  to  give  relief  by  a  per- 
sonal judgment.  Van  Rensselaer  v.  Van  Rensselaer,  113  Jf.  Y.  207,  21  N.  E. 
Rep.  75.  The  money  judgment  was  not  given  in  affirmance  of  the  deed.  It 
was  given  for  the  land,  which,  as  between  the  plaintiff  and  Richardt,  I)e- 
longed  to  plaintiff.  The  objection,  therefore,  to  the  money  judgment  caunot 
be  sustained.  There  was  sulflcient  proof  of  undue  influence.  The  defendant 
Bichardt  was  a  physician.  He  had  obtained  a  deed  of  the  same  property,  be- 
fore which  the  deceased  lately  had  brought  an  action  to  set  aside.  Richardt 
met  this  action  by  deeding  the  property  back.  He  obtained  another  deed,  and 
within  a  abort  time  after  sold  the  same  to  a  bona  fide  purchaser.  The  con- 
dition of  the  grantor  is  made  the  subject  of  much  evidence.  Hia  relation 
v.l3N.Y.8.no.3— 27 
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with  Sichsrdt  is  also  made  the  subject  of  proof.  The  grantor  was  of  wealc 
mind,  and  was  under  unfounded  apprehension.  There  is  reason  to  believe 
from  the  evidence  that  these  apprehensions  were  created  by  bis  phjsician. 
He  is  proven  to  have  obtained  $10,000,  besides  the  house,  in  bonds.  He  is 
proven  to  have  obtained  receipts  for  moneys  in  respect  to  these  transac- 
tions which  were  false,  and  were  manifestly  dictated  by  Richardt,  and  writ- 
ten and  signed  at  his  dictation  by  Mrs.  YalenCina.  The  exprassion  of  that  re- 
ceipt manifestly  shows  this.  Tlie  jury  oould  find  notbing  in  the  ease  to  ap- 
hold  such  transactions  as  these  between  physician  and  patient.  Mrs.  Valen- 
tine died  insolvent,  and  was  made  so  by  the  defendant  Bichardt.  The  record 
of  proceedings  for  a  recovery,  in  an  action  in  which  liichardt  was  not  a  party, 
was  admissible.  An  afiSdavit  of  Richardt  was  annexed  to  the  papers,  and  in 
this  affidavit  Richardt  was  called  upon  to  deny  the  receipt  of  the  $10,000,  or 
to  explain  it.  He  did  not  deny  it,  but  only  denied  its  fraudulent  receipt. 
Other  evidence  of  the  fraud,  and  undue  influence  by  which  it  was  obtained, 
was  given  on  the  trial.  The  judgment  should  therefore  be  affirmed,  wltb 
costs. 


AmBACHBB  at  «t,  9m  PFBIFFEB. 

iSupreme  Court,  General  Term,  Mrat  Department.    February  U,  1891.) 

FlUfTD — DikUAOEB. 

Plaintiffs  havhiK  paid  defendsirt  monejto  release  them  from  tkeir  oontraet  U> 
employ  him  tor  the  faaluM)*  of  tka  y«ar  ISM,  brcnght  snlt  to  lecover  the  amomt, 
on  the  ground  that  tiie  paynMnt  was  Induced  by  the  false  statemeot  of  def aadant 
to  the  effect  that  a  partnership  into  which  he  was  about  to  eater  would  oommanoe 
January  1, 1887,  when  In  reality  the  partnership  was  to  commence  October  1, 1886. 
Held,  that  the  action  wbs  not  maintainable,  no  damag«  hsvb^  foBowed  tibe  al- 
leged deoeption. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Adolph  Ansbacher  and  another  against  Isaac  PfeifFer.  Plaintifb 
sppeal  from  a  judgment  rendered  against  them  upon  a  dismissal  of  their  com- 
plaint. 

Argued  Iwfore  Van  Bbunt,  P.  J.,  and  Babtlett  and  Barhett,  JJ. 

Samson  Lachman,  for  appellants.    B.  F.  Birutetn,  for  respondent. 

Barsett,  J.  This  action  was  brought  without  a  due  appreciation  of  what. 
In  a  legal  sense,  is  meant  by  "fraud. "  The  plaintiffs  paid  the  defendant,  who 
was  in  their  employ  as  a  traveling  salesman,  $600  to  release  them  from  their 
contract  with  him.  They  now  seek  to  recover  back  this  sum,  upon  the  novel 
ground  that  they  would  never  have  offered  him  the  money  but  for  a  false 
statement  which  he  made  regarding  a  partnership  which  he  bad  formed  with 
one  Lavanburg.  The  plaintiffs  thought  that  tliis  partnership  would  militate 
against  the  defendant's  usefulness  to  them,  and  they  desired  to  sever  the  connec- 
tion at  once.  This  was  in  August,  1886,  but  under  the  contract  the  employ- 
ment ran  until  the  end  of  the  year.  The  partnership  was  to  commence  on  . 
the  1st  of  October,  1886,  and  prior  to  that  time — indeed,  as  far  back  as  Jnne 
— the  defendant  and  Lavanburg  were  engaged  in  making  preparation  for  the 
commencement  of  the  business.  The  false  statement  complained  of  by  the 
plaintiffs  was  that  the  partnership  would  not  commence  until  the  1st  of  Jan- 
nary,  1887.  They  declare  that  if  they  had  known  the  truth,  and  had  not  been 
deceived  by  this  statement,  they  would  not  only  have  refrained  from  the  of- 
fer of  $600,  but  would  have  discharged  the  defendant  summarily;  in  other 
words,  they  would  have  treated  the  defendant's  agreement  to  go  into  business 
witli  Lavanburg  on  the  Ist  of  October,  coupled  with  the  preparations  which 
were  being  made,  as  a  breach  of  his  agreement  with  them,  and  would  have 
severed  all  further  relations  with  him.  Whether  they  would  have  done  this 
or  not.  we  cannot  Imow.    Whether,  if  they  had  done  so.  they  would  have  been 
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wistained  by  the  law,  u  open  to  questioa.  They  would  have  bad  no  rigbt  in 
Augoet  Lo  discbarge  the  defendant  meraly  because  he  had  contracted  for  a 
partnenhip  to  commence  at  a  f  utui-e  date.  They  would  at  least  have  had  to 
wait  until  the  1st  of  October,  and  their  right  to  discharge  him  at  that  date 
Vr-ould  have  depended  upon  what  then  occurred  with  regard  to  the  partnership. 
Certainly  the  preliminary  acts  of  preparation  were  not  of  themselves  suSicient 
to  justify  a  discharge.  At  all  eventk,  it  ia  not  to  entirely  clear,  either  upon 
the  fads  or  the  law.  that  if  the  plaintiflB  had  known  tlte  exact  tiutb  with  re- 
gard to  the  partnership,  they  would  have  had  a  legal  right  to  discharge  the 
dafendant.  Tlie  claim,  therkbre,  that  the  defendant's  fatsefaood  cbeated  the 
plaintiffs  out  of  that  rig^t  is  biiseless  and  far-fetched.  60,  also,  is  the  further 
claim  that  the  defendant  by  his  false  statement  dieated  the  plainUfiFs  oat  of  the 
$600.  His  statement  bad  no  relation  totliis  payment.  It  was  made  solely  in 
connection  with  his  expressed  determination  to  continue  his  services  and  to 
complete  his  contract.  That  was  whart  be  insisted  upon.  He  never  asked 
the  defendant  for  a  penny.  Tliey,  on  tlie  coBtrary,  asked  farm  to  accept  the 
money,  and  to  release  them  from  the  contract,  wkieh  he  did.  Actionable  fraud 
is  a  deception  practiced  in  order  to  indiice  another  to  part  with  property,  or 
to  surrender  some  legal  right,  and  which  accomplishes  the  end  designed. 
Cooley,  Torts,  (1st  Ed.)  474.  The  false  statements  must  be  material,  must  be 
connected  with  the  particular  transaction  complained  of,  must  be  made  to  in- 
fluence the  opposite  party's  conduct,  and  must  be  relied  upon  by  such  party. 
And,  further,  damage  must  be  shown,  and  such  damage  must  follow  proxi- 
mately the  deception.  The  plaintiffs  case  comes  within  none  of  these  rules. 
The  false  statement  was  not  material  to  the  transaction  sought  to  be  avoided, 
nor  was  it  connected  therewith.  If  the  defendant  had  claimed  8600  as  his 
prospective  loss,  and  bad  induced  the  plaintiffs  to  pay  that  sum  by  misrepre- 
senting bis  sales,  or  by  any  other  assertion  as  to  a  material  and  existing  fact  bear- 
ing upon  the  question  of  his  earnings,  the  false  statement  would  have  been 
materia],  and  would  have  been  connected  with  the  transaction  complained  of. 
Sut  a  false  statement  as  to  a  fact  which  bad  no  direct  relation  to  the  com- 
promise, and  which  was  bnt  one  of  several  elements  in  Mr.  Ansbacber's 
mind  when  he  concluded  to  make  the  offer,  cannot  be  said  to  have  been  ma- 
terial, or  connected  with  the  consummated  transaction.  It  is  entirely  clear 
that  the  false  statement  was  not  made  to  induce  Mr.  Ansbacher  to  offer  the 
money.  The  defendant  seems  to  have  had  nothing  of  the  kind  in  bis  mind, 
and,  as  alretidy  suggested,  his  sole  purpose  was  to  proceed  under  his  contract, 
and  to  complete  his  term,  and  noit  constat,  if  the  contract  had  not  been  can- 
celed, but  he  would  have  done  so  faithfully,  and  to  the  satisfaction  of  all  con- 
cerned.   So  as  to  the  question  of  reliance. 

It  is  an  entire  mlBconception  of  this  doctrine  to  talk  of  the  plaintiffs  rely- 
ing upon  the  defendant's  statement,  when  they  decided,  without  solicitation, 
to  make  bim  an  independent  offer  of  money  to  give  up  his  contract.  The 
truth  is  they  wanted  to  get  rid  of  him  because  they  feared  that  bis  partner- 
ship interest  would  conflict  with  bis  duty  to  them.  They  wanted  to  have 
some  one  on  the  ground  devoted  exclusively  to  their  interests.  To  accomplish 
ibis  without  further  friction,  and  especially  without  a  lawsuit,  they  were  will- 
ing to  pay  what  they  did  pay.  Whether  the  partnership  commenced  a  little 
sooner  or  a  little  later  was  of  small  moment.  He  insisted  upon  continuing; 
they  insisted  upon  his  leaving.  They  paid  bim  $600  to  yield  his  position,  and 
they  now  talk  of  that  sum  as  the  damage  proximately  following  an  untruth- 
ful statement  made  by  defendant  in  the  course  of  the  dispute.  An  untruth- 
ful statement  with  regard  to  what?  With  regard  to  an  outside  matter  of 
business,  which  might  possibly  have  affected  the  plaintiffs'  interests,  respect- 
ing which,  therefore,  they  were  more  or  less  concerned.  That  is  all  that  can 
be  said  of  it,  and  no  damage  whatever  followed  the  statement,  proximately 
er  otherwise. 
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But  w(>  have  considered  this  question  more  fully  than  it  deserved.  We 
might  have  contented  ourselves  with  a  bare  statement  of  the  plaintiffs'  claim. 
The  case  is  without  merit,  and  the  judgment  should  be  afflrmed.  with  costs. 

All  concur. 


In  re  MoLaben  et  al, 

{Stipreme  Court,  Special  Term,  Scheneetady  County.    October  85, 1890.) 

Blbctiojis — Official  BAUiOTS— Policb  Commissioness. 

tTnder  Laws  N.  Y.  1870,  c  496,  wblch  provides  that  poUoe  commissioners  for  the 
village  of  West  Trov  shall  be  chosen  at  general  elections,  the  county  clerk  mnst 
place  the  names  of  the  candidates  for  that  office  on  the  official  ballots  which  he  pre- 
pares for  the  district  in  which  the  village  is,  according  to  the  provisions  for  gen- 
eral elections  made  by  the  ballot  reform  law,  (Laws  N.  Y.  1890,  c.  2&i,  |$  1-87.) 

Motion  by  Duncan  McLaren  and  others  to  compel  the  county  clerk  of  Al- 
bany county  to  correct  omissions  on  ballots. 
Frank  S,  Black,  for  motion.    Mark  Cohen,  opposed. 

Landon,  J.  The  question  presented  by  this  application  Is  whether  at  the 
general  election  to  bi-  held  in  November  the  names  of  the  candidates  for  the 
oflBce  of  police  commissioners  for  the  village  of  West  Troy  sliould  be  upon 
the  same  ballot  with  the  names  of  the  candidatis  for  state,  county,  and  district 
oflSces,  or  upon  a  separate  ballot.  The  first  '61  sections  of  the  ballot  reform 
law  (chapter  262,  Laws  1890)  prescribe  and  provide  for  a  system  of  voting 
by  ballot  at  general  elections,  among  the  main  features  of  which  are  system- 
atic nominations,  official  ballots,  prepared,  printed,  and  distributed  under  the 
direction  of  the  county  clerk,  one  ballot  only  to  be  cast  by  one  voter,  and  only 
one  ballot-box  in  which  to  deposit  all  the  votes  cast.  The  thirty-eighth  sec- 
tion of  the  same  act  provides  that  "the  provisions  of  this  act  shall  apply  to 
town  and  village  elections  except  in  the  following  particulars."  Ttien  fol- 
low numerous  particulars,  in  which  the  scheme  provided  in  the  S7  previous 
sections  of  the  act  is  reduced,  modified,  and  narrowed  in  its  proportions  and 
methods,  so  as  to  be  fitted  to  the  smaller  range  of  town  and  village  elections. 
These  excepted  particulars  do  not  apply  to  general  elections.  We  thus  in  the 
same  act  find  two  systems, — one  for  general  elections,  and  another  for  town 
and  village  elections.  Whether  the  nominations  and  the  official  ballots  are 
embraced  in  the  one  system  or  the  other  does  not  depend  upon  the  nature  of 
the  office  to  be  filled,  but  upon  the  election  at  which  it  is  to  be  filled.  Of 
course,  a  governor  cannot  be  chosen  at  a  town  or  village  election,  but  police 
commissioners  may  be  chosen  at  a  general  election  if  the  statute  so  prescribe. 
The  statute  does  so  prescribe  with  reference  to  the  commissioners  of  police  for 
the  village  of  West  Troy.  Chapter496.  Laws  1870.  It  follows,  therefore,  that 
the  nominations  of  candidates  for  this  office  must  be  made  and  filed  in  accord- 
ance with  the  metliods  prescribed  for  general  elections,  and  that  the  county 
clerk  must  place  the  duly-nominated  candidates  for  these  offices  upon  the  of- 
ficial ballots  which  he  prepares  for  the  districts  of  West  Troy.  This  conatruo- 
tion  makes  the  scheme  of  ballot  reform  law,  so  far  as  any  question  here  pre- 
sented enables  us  to  judge,  harmonious  and  complete.  To  hold  that  two  elec- 
tions— one  the  general  election  and  the  other  a  village  election — must  be  car- 
ried on  at  the  same  time  under  two  different  methods,  would  introduce  confu- 
sion and  the  evils  which  the  act  was  designed  to  remove.  The  act  must  be 
so  construed  as  to  accomplish  its  purpose.  It  follows  that  the  motion  must 
be  granted. 
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In  re  Grooa«. 
(Supreme  Court,  Speelal  Term,  Seheneetady  County.    Ootober,  18S0.) 

£l.SGTIONS — CEHTinOATB  OV  NOMINATION— FlUNO  NUNO  PBO  TCNO. 

A  certificate  of  nomination  of  police  commissioners  to  be  chosen  at  a  general  ele» 
tion  was  filed  with  the  county  clerk  as  required  by  Laws  N.  Y.  1890,  o.  868,  {  5,  but 
contained  no  authorization  to  fill  out  the  names  of  state,  district,  and  county 
officers  to  be  placed  on  the  same  ballot.  After  the  supreme  court  decided  that  the 
names  of  the  police  commissioners  were  to  be  put  on  the  oi&cial  ballots  with  the 
other  of^cers,  and  8  days  before  the  election,  the  proper  authorization  was  filed. 
Held  that,  though  the  act  requires  such  filing  to  be  made  12  days  before  the  elec- 
tion, It  should  be  made  nunc  pro  tunc,  and  the  otaoial  ballots  printed  and  distrib- 
uted. 

Frank  8.  Black,  for  motion.    Sfark  Cohen,  opposed. 

IjAndon,  J.  After  the  anounceraent  of  the  decision  in  the  above  matter, 
and  eight  days  before  the  day  of  election,  an  application  was  made  to  Justice 
Landon  by  Patrick  Grog^n  and  others,  upon  affidavits  reciting  that  candi- 
dates had  been  duly  nominated  for  the  office  of  police  commissioners  of  West 
Troy,  pursuant  to  section  8,  and  also  by  certificate  under  section  5  of  the  said 
act,  by  a  convention  composed  of  Democratic  electors  of  West  Troy,  that  the 
certificate  of  nomination  had  been  duly  filed  with  the  county  clerk,  but  that, 
owing  to  a  construction  of  the  statute  different  from  that  given  by  the  said 
justice,  the  certificate  of  nomination  did  not  contain  an  authorization  to  fill 
out  the  names  of  candidates  for  state,  district,  and  county  offices  to  be  placed 
upon  the  same  ballot  with  the  said  candidntes  for  police  commissioners;  that 
on  the  21st  day  of  October  a  new  ctrtiQcate  of  nomination  was  filed  with  the 
county  clerk,  in  which  Patrick  Grogan  and  Robert  Pickett  were  authorized  by 
the  persons  signing  the  certificate  to  represent  such  signers,  as  provided  in 
section  5,  and  to  make  the  written  approval  of  the  names  of  such  other  candi- 
dates as  should  be  placed  upon  the  same  ballot  in  accordance  with  section  17; 
and  that  the  said  Grogan  and  Pickett  had  filed  with  the  county  clerk  their 
written  approval  of  the  names  to  be  placed  upon  the  same  ballot  with  the 
names  of  the  candidates  for  police  commissioners,  but  that  the  county  clerk 
declined  to  cause  ballots  to  be  printed  for  West  Troy  with  the  names  of  said 
candidates  for  police  commissioners  with  the  names  of  candidates  for  the 
other  offices  specified  in  such  written  approval,  alleging  that  such  written  ap- 
proval must  be  filed  12  days  before  election.  After  hearing  connsel  for  and 
against  the  motion,  it  was  ordered  that  the  new  certificate  of  nomination  con- 
taining the  authorization  of  Grogan  and  Pickett  to  represent  the  signers  there- 
of, as  aforesaid,  and  also  their  written  approval  of  the  names  of  the  other  can- 
didates to  be  printed  upon  the  same  ballots  with  the  names  of  said  candidates 
for  police  commissioners,  be  filed  nunc  pro  tunc,  and  that  the  county  clerk 
cause  to  be  printed  and  <}istributed  the  requisite  number  of  said  ballots  for 
use  In  the  several  election  districts  in  West  Tioy. 


In  rs  BiKDsALL's  Will. 

(9iirroflKite'«  Court,  Monroe  Coumty.    December  8,  ISBOi) 

Wnj«— IiBOAOT  TO  Wive— ExoBssivsNBss. 

Where  testator  leaves  property  worth  $10,000,  and  all  Ms  children  by  his  first 
marriage  have  received  from  him  (8,000  each,  and  are  married,  and  have  homes  of 
their  own,  a  legacy  of  S5,U0O  to  bis  second  wife,  to  whom  he  had  been  married  17 
years,  la  not  excessive,  and  proof  of  undue  infiuence. 
I  Sun — ^Tkstambntabt  Cafaoitt — Pabai/Tsis. 

Where  testator  attended  to  all  his  business  with  good  Judgment,  and  managed  his 
property  with  reasonable  prudence,  up  to  the  time  of  his  death,  It  will  not  he  held 
that  he  was  not  competent  to  make  a  will,  though  he  may  have  been  gradmdly 
overtaken  by  paralysis  during  his  latter  years. 
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Proceeding  to  prubate  the  will  of  Benjamin  £.  Birdsall. 
W.  L.  Shuart  and  C.  A.  Shuart,  (or  proponent.    T,  K.  Shertoood  and  C. 
J.  Browning,  for  oonteitaiitB.    - 

AiXLTvaroN,  S.  This  decedent  died'  is  the  town  of  Mendon,  in  tbls  oounty, 
on  tbe  22d  itsj  of  April,  ISdO.  at  tbe  age  of  80  jears.  His  first  wife  died  In 
187Q.  Hia  tbrea  dau^tera  were  at  ttiat  time  all  married,  and  living  in  sepa- 
rate hooieB  of  their  own.  In  187S  lie  married  his  second  wife,  who  survives 
him.  Beft}re  bis  second  marriage  be  had  given  to  bis  three  daughters  $8,000 
ewsb.  At  his  death  his  eatate  consisted  of  a  farm  worth  about  910,000,  and 
some  personal  property  of  little  value.  At  about  the  time  of  his  second  mar- 
riage be  said  that  he  intended  to  settle  on  bis  wife  the  sum  of  $5,000;  and 
tliat  amount  was  beqaeatiied  to  her  in  a  will  made  by  him  in  1887,  and  in  the 
one  now  offered  for  {H'obate,  made  in  1889,  which  is  similar  to  the  flrst  in  all 
respects,  exceptiag.  a  correctioa  in  the  name  of  one  or  more  of  bis  grandcfail- 
dren,  wIm  were  ttie  residuary  legatees.  His  surviving  dauglitecs  contest  bis 
will,  and  allege  tliat  lie  was  mentally  iucouipeteiit  to  mak«  it,  and  that  it  waa 
piocurod  by  ttie  undue  iniliiance  at  bis  wifCb  Tliere  is  not  a  word  la  the  450 
pagea  of  testimony  to  suataiu  ttte  char^  of  undue  influence.  Nor  is  there 
any  evidence  that  Mrs.  Birdsall  attempted  to  exert  such  influence  in  ber  own 
favor  as  a  wife  may  fairly  and  legitimately  use.  Tbe  law  is  well  settied  ttiat 
a  wife  or  child  may  justly  influenca  the  making  of  a  bu8l>and's  or  father's  will 
in  ber  or  his  favor,  so  long  aa  no  fraud  is  practised  upon  tbe  testator,  and  lie 
is  not  depiived  of  his  free  agency.  Fair  argument  or  persuasion  is  not  cb- 
noKinuatotliebiW.  Laikamv.  Udell,  38  Mich.  2:38;  Piaroa  v.  Pfare«,Id.  412; 
Blan^ard  v.  If^eUle,  3  Dtnio,  37;  Ewen  v.  Perrine.  5  Bedf.  Sar.  642;  Tyler 
T.  Qiirdiuer,  35  "S.  Y.  559.  The  cootestants  insist  also  Uiattha  provision  tax 
Mrs.  BirdsaU  is  unreasonably  liag/e,  aud  tiiat  the  wiU  is  uauatural  in  Uuut  re- 
spect, liut  1  do  not  so  rega<d  it.  For  nearly  17  years  Mrs.  Birdsall  had  been 
a  fkdUifol  wife  and  helpaeet.  She  Iiad  cared  for  him  in  sicknesa  and  in 
liealtb,  and  a^fieara  to  have  managed  well  the  affairs  of  lus  iiousehold.  Three 
hundred  dollars  a  year  would  not  seem  to  be  an  extravagant  coBupensatioa 
for  such  ssrvioest  oonsidered  simply  from  a  pecuniary  point  of  view,  and,  cer- 
tainly, $5,000  is  a  very  oiodarate  sum  to  provide  for  the  comfortable  support 
and  maintenanee  in  old  age  of  aa  affectionate  and  faithful  wife. 

There  remains,  tlioiefore,  only  tbe  allegation  of  teatamentary  incapacity. 
There  issufflcieat  basis  of  faet  to  make  tbiacbilm  plausible,  ttiougb  aat  eoough 
to  sustain  it.  About  30  years  ago  Mr.  Birdsall  tiad  beea  confined  for  a  abort 
Unae  in  ao  a^UuB,  on  aceaant  of  aa  aoube  attack  of  insanity,  from  wbiiA  ha 
soon  reeoverad.  Not  far  from  1880  1m  bad  suffered  what  the  witaeaaes  oaJlad 
"astrokiet"  pnbably  of  an  afiopleotia  nature,  which  affected  bis  vocal  organs 
so  that  thereafter  be  could  not  speak  as  easily  or  distinctly  as  befose.  Foe 
the  last  Ave  or  six  years  he  had  also  been  saffering  from  a  form  of  pnogresBo 
ive  paralysis,  wbic-li  had  its  seat  in  the  spinal  cord,  and  so  affected  his  lower 
limbs  as  to  make  walking  somewhat  laborious  for  liim,  and  occasionally  caus- 
ing him  to  stumble  and  fall.  There  was  also  the  gradual  weakening  of  the 
physical  and  mental  powers  incident  to  old  age.  Mr.  Birdsall  continued,  how- 
ever, to  attend  to  his  baaiaess  affairs,  leased  bis  farm  from  tiata  to  time,  sold 
his  crops,  made  contracts  for  the  sale  of  standing  timber,  and  for  transfer  of 
a  pari  of  hia  land,  and  executed  and  delivered  a  conveyance  thereof  at  about 
tiie  timB  tbis  will  was  exeonbed.  None  of  his  family  ever  seema  to  ba-ve  re- 
garded him  aa  incapable  of  carrying  on  his  business,  or  to  have  made  an/  at- 
tempt to  have  him  judicially  declared  incompetent  to  manage  his  affairs;  but, 
now  that  ha  has  died  leaving  a  will  that  displeases  them,  they  iuaist  that  for 
years  before  bis  death  be  waa  demented  and  imbecile.  There  is  an  erroneous 
impreetion  largely  prevalent  among  laymen,  and  to  some  extent  among  law- 
yers, also,  that,  though  an  intirmold  man  has  abundant  capacity  to  make  co»- 
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tracts  and  to  manage  bis  orddnary  business,  he  may  yet  be  much  too  feebia 
mentally  to  make  a  valid  will.  Such  dootrtne,  however,  flnds  no  oountenaaee 
in  law.  In  the  celebrated  caM  of  at4wart  v.  Ltapenard,  26  Wend.  255-806. 
it  was  aaid  that  a  dmb's  capacity  may  be  perfect  to  diapoie  of  his  property  i^ 
wUI,  and  yet  v«ry  inadequate  to  the  management  of  other  business,  as,  for 
iBstsnee,  to  make  oontracta  for  the  purchase  or  sale  o(  property;  and,  while 
it  la  safe  to  say  that  tfao  ooarta  of  Uiis  state  would  not  assent  to  the  sound- 
ness of  that  proposition  to-day.  still  one's  ability  to  transact  bis  ordinary  bost- 
ness  affairs  with  judgment  and  discretion,  and  to  manage  hia  property  with 
reasonable  prodencse.  would  be  considered  very  strong,  if  not  conclusive,  evi* 
denee  of  teetaaaentary  oapaeity.  CcU  r.  Patehen,  77  N.  Y.  536;  Horn  r. 
I'ullman,  10  Hun,  472,  affirmed,  72  N.  Y.  269;  Filling  v.  Pilling,  45  Barb. 
92;  Crolim  v.  Siark,  64  Barb.  112.  Ttte  supreme  coart  of  Michigan  has 
taken  a  view  of  this  qeestion  similar  to  that  held  by  our  courts,  and  has  been 
somewhat  more  positive  and  precise  in  its  statementof  the  rule  than  our  own 
conrt  of  aippeala.  In  iTempaey  v.  Jfe€HnHiM,  21  Micb.  141,  the  court  says: 
"The  rule  settled  by  the  w«ight  of  authority  undoubtedly  is  that  a  lessdegreo 
of  miad  is  requisite  to  execute  a  will  than  a  contract. "  This  doctrine  was,  in 
substance,  reiterated  In  Rice  v.  Riee,  60  Mieh.  44^-456,  15  N.  W.  Rep.  545, 
in  an  opinion  eoncarred  in  by  the  learned  counsel  for  these  contestants,  and 
in  which  it  is  further  said  that  "a  will  is  not  to  be  set  aside  merely  because 
ita  maker  was  weak  or  sometimes  foolieh,  or  lacked  the  average  mental  capac- 
ity of  his  ndghbors."  In  Uoitm  v.  Piqttette,  52  Mich.  361,  17  K.  W.  Uep. 
797.  in  an  opiaioa  ^ao  concurred  in  by  the  same  learned  counsel,  the  prin- 
ciple ie  ananciated  in  tbe  fcilowing  language:  "In  law  one  who  is  competent 
to  deal  in  ptapvtj  on  the  basis  of  ooatract  is  competent  to  dispose  of  property 
by  wlU.  With  aurvivinj;  relatives  there  ia  often  a  difCerent  rule,  and  peraona 
who  havo  gone  through  an  active  life  with  business  competency  unquestioned 
an  denied  testaneotary  capacity  the  moment  a  will  is  produced  which  does 
not  meet  their  deairea  or  expectations. "  The  same  rule  prevails  in  many 
other  states.  The  testimony  of  the  subscribing  witaesses  allows  clearly  the 
testamentary  capacity  of  Mr.  Birdsall  at  the  time  when  this  instrument  was 
executed,  and  in  this  they  are  strongly  corroborated  by  the  testimony  of  vari- 
ous persons  who  had  business  transactions  and  conversations  with  him  at 
about  tlie  same  period.  I  am  of  the  opinion  that  Mr.  Birdsall  waa  compet«nt 
to  make  tbe  will  in  controversy,  and  that  it  is  a  valid  instrument.  Tbero 
au^  bo  a  decree  eatered  on  five  days'  notice. 


TamtB  9.  UmoM  Duib  Sat.  Ihst. 
(Superior  Court  of  Neiv  Tork  Cteu>  General  Term.    January  S,  tSU.) 
BATOtea  Banks— Patmetit  op  Fund  into  Coukt. 

Under  Laws  N.  Y.  1882,  p.  679,  c.  409,  (General  Banking  Aot,  o.  16,)  |  SBt,  pro- 
viding that,  in  an  action  against  a  savings  bank  for  moneys  on  deposit,  persons 
olsiming  the  fund,  not  parties  to  the  action,  may  be  made  defendants  thereto,  and 
the  rigbts  of  the  several  parties  in  tbe  fund  determined,  and  that  the  fond  may  re- 
main with  such  saving*  baak  to  the  credit  of  the  aetion  uatil  final  judgment  therein, 
or  that  It  "may  be  paid  into  court  to  await  the  final  determination  of  the  aoUon, 
aaA  Wtien  so  paid  into  eonrt  the  oorponrtion  shall  be  striokea  out  as  a  party  to  such 
action,"  etc.,  where  such  claimants  are  substituted  and  the  savings  bank  stricken 
on^  tbe  latter  shoold  not  be  directed  to  open  a  new  account  as  a  deposit  to  tlM 
orecUt  of  the  action,  but  shoold  be  required  to  deposit  tbe  fund  ia  court. 

Appeal  from  special  term. 

Action  by  Francois  P.  Faivre  against  the  Union  Dime  Savings  Institation 
for  a  balance  of  money  deposited  with  defendant  as  a  savings  bank  under  an 
agreement  by  defendant  that  it  might  be  drawn  by  either  plainttfF  or  one 
Josephine  Laurent,  or,  in  case  of  the  death  of  one  of  tliem,  by  the  snrTlvor. 
A  short  time  before  the  death  of  said  Josephine  Laurent,  a  demand  for  the 
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money  was  made  by  Louis  Grosclaude  and  Octave  d'Hainaut,  by  virtue  of 
assignments  thereof  to  them  by  Josephine  Laurent  during  her  life-time,  ao 
Qompanied  by  orders  by  her  on  defendant  for  the  payment  of  the  money;  but 
the  demand  was  refused,  as  was  another  demand  therefor,  made  after  the 
death  of  Josephine  Laurent.  Upon  defendant's  petition  said  Louis  Gros- 
elaude  and  Octave  d'Hainaut  were  substituted  as  defendants,  and  it  was  or- 
dered that,  upon  said  savings  institution  closing  the  account  in  the  names  of 
Josephine  Laurent  and  plaintifF,  and  opening  a  new  account  aa  a  deposit  to 
the  credit  of  the  action,  said  savings  institution  might  be  stricken  out  as  de- 
fendnnt;  and  thereafter,  upon  afiSdavit  of  the  secretary  of  the  savings  institu- 
tion  that  such  former  account  had  been  closed  and  such  new  account  opened, 
as  directed,  an  order  was  made  striking  out  the  Union  Dime  Savings  Institu« 
tion  as  a  party  defendant.  From  these  orders  the  defendants  substituted 
thereby,  Louis  Grosclaude  and  Octave  d'Hainaut,  appeal.  Laws  N.  Y.  1882, 
c.  409,  §  259,  p.  679,  (General  Banking  Act,  c.  10.)  provides:  "In  all  actions 
against  any  savings  bank  to  recover  for  moneys  on  deposit  therewith,  if  there 
be  any  person  or  persons  *  *  *  claiming  the  same  fund,  who  are  not 
parties  to  the  action,  the  court  in  which  such  action  is  pending  may,  on  the 
petition  of  such  savings  bank,  and  upon  eight  days'  notice  to  the  plaintiff  and 
such  claimants,  make  an  order  amending  the  proceedings  in  said  action,  by 
making  such  plaintiffs  parties  defendants  tliereto;  and  the  said  court  shall 
thereupon  proceed  to  hear  and  determine  the  rights  and  interests  of  the  several 
parties  to  the  said  action  in  and  to  said  funds.  The  said  funds  or  deposits 
which  are  the  subject  of  the  said  action  may  remain  with  such  savings  bank, 
upon  the  same  interest  as  other  deposits  of  like  amount,  to  the  credit  of  the 
action,  until  Bnal  judgment  therein,  and  the  same  shall  be  paid  by  such  sav- 
ings bank  in  accordance  with  the  order  of  the  court;  or  the  deposit  in  contro- 
versy may  be  paid  into  court  to  await  the  flnal  determination  of  the  action, 
and  when  so  paid  into  court  the  corporation  shall  be  stricken  out  as  a  party  to 
such  action,  and  its  liability  for  such  deposit  shall  cease." 

Argued  before  Sedowick,  C.  J.,  and  Freedman,  J. 

H.  A.  Vien,  for  appellants.  Araoux,  Bitoh  dt  Woodford,  (  William  H,  Ar- 
noux,  of  counsel,)  for  respondent. 

Feu  Cttbiam.  The  orders,  when  modified  as  hereinafter  directed,  may  be 
sustained  under  the  general  banking  act  of  the  state  of  New  York.  Laws 
1882,  c.  409.  (See  chapter  10  of  said  act.)  The  provision  directing  the  Union 
Dime  Savings  Institution  to  open  a  new  account  as  a  deposit  to  the  credit  of 
tbis  action,  under  its  usual  by-laws  and  regulations,  etc.,  should  be  stricken 
out,  and  in  place  thereof  the  said  savings  institution  should  be  required  to 
deposit  the  fund  in  court,  according  to  the  usual  practice  In  such  cases.  As 
thus  modified,  the  oi-ders  should  be  affirmed,  without  costs  to  either  party  on 
tbis  appeal. 


Adams  et  at.  v.  MoCann  «t  al, 

(Superior  Covrt  of  New  York  dty,  Oeneral  Term.    Januaij  8,  UVL) 

1>  Bakes — Tbjutsfeb  or  Deposits — Paticekt  ov  Chicks. 

Money  on  deposit  in  bank  in  the  name  of  M.,  being  part  of  the  assets  of  a  part- 
nership between  him  and  plaintiffs,  was  transferred  oy  him  to  them  by  an  as- 
signment of  all  his  Interest  in  the  partnership.  Before  notice  of  the  transfer  was 
given  to  the  bank,  a  check  for  part  of  the  amount,  made  by  M.  to  his  wife,  pre- 
vious to  the  transfer,  in  part  payment  of  an  existing  debt,  was  deposited  by  her  in 
the  bank,  and  credited  as  cash  to  an  account  kept  by  her  therein,  separate  from  the 
account  in  the  name  of  If.  Held  that,  as  it  did  not  appear  that  the  wife  bad  acted 
otherwise  than  in  good  faith,  no  trust  or  agency  in  favor  of  plaintiSs  was  shown 
which  would  entitle  them  to  restrain  her  from  withdrawing  or  the  bank  from  pay- 
ing the  money,  and  have  it  declared  their  property. 
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2,  JusaMXMT  Outbids  or  Issci— Flsxdiko. 

In  an  action  tor  gnoh  relief,  in  which  M.  was  made  a  defendant,  plaintUTs  oonld 
aot  have  Judgrment  aminst  him  for  the  amount  of  the  check,  under  Code  Civil  Proo. 
K.  Y.  i  IW7,  authorizing  any  Judgment  for  plaintiS  "consistent  with  the  case  mads 
toy  the  complaint  and  embraced  within  the  issue, "  no  cause  of  action  therefor  hav- 
ing been  alleged  in  the  complaint,  and  it  not  appearing  that  M.  had  waived  the 
right  to  trial  by  jury. 

Appeal  from  special  term. 

Action  by  Samuel  Adams  and  John  Flanigan  against  Patrick  McCann, 
Maria  McCann,  and  the  Garfield  National  Bank.  Plaintiffs  and  Patrick  Mc- 
Cann had  been  partneis,  and  the  latter  had  transferred  to  plaintiffs  all  bis  in- 
terest  in  the  Arm,  including  money  deposited  in  bank  in  bis  name,  for  part 
of  which  he  had  previously  given  to  his  wife,  the  defendant  Maria  McCann, 
a  check  on  the  bank.  Fhiintiffs  appeal  from  a  judgment  for  defendants, 
entered  on  trial  by  the  court  without  a  jnry.  Upon  such  trial,  the  following 
opinion  was  rendered  by  Dugbo,  J.:  "The evidence  establishes  that  on  April 
16,  18ii5.  there  was  on  deposit  in  the  Garfield  National  Bank,  to  the  credit  of 
Patrick  McCann,  a  balance  exceeding  $G60,  which  had  been  derived  from,  and 
was  an  asset  of,  a  partnersliip  business  conducted  by  plaintiffs  and  Patrick  Mc- 
Gann  prior  to  and  until  the  above  mentioned  date ;  that  this  balance  was  on  said 
date  transferred  by  Patrick  McCann  to  the  plaintiffs,  notice  of  which  was  given 
to  the  bank  subsequent  to  April  18th;  that  on  the  15th  of  April,  preceding  the 
transfer,  the  defendant  Maria  McCann  received  from  Patrick  McCann  bis 
check,  dra  wn  on  the  defendant  bank  to  her  order.for  $660,  in  part  payment  of  an 
existing  debt;  that  on  April  18lh  this  check  was  deposited  in  the  defendant 
bank  tu  the  ere  lit  of  Maria  McCann,  and  credited  to  her  account  as  cash;  that 
the  defendants  McCann  had  and  kept  separate  ordinary  banking  accounts  with 
the  bank,  making  deposits  with  and  drawing  checks  upon  the  latter  as  occa- 
sion required.  The  plaintiffs  ask  that  the  defendant  Maria  McCann  be  per- 
petually restnined  from  withdrawing  from  the  bank,  and  the  bank  from  pay- 
ing. $660,  claimed  to  be  the  proceeds  of  the  check,  and  that  this  sum  to  the 
credit  of  Maria  McCann's  account  be  declared  their  property,  etc.  As  the  or- 
dinary relation  of  banker  and  depositor  existed  between  theMcCanns  and  the 
bank,  their  accounts  were  subject  to  the  ordinary  rules  applicable  to  bankers' 
accounts,  one  of  which  is  that,  if  a  check  is  deposited  in  the  ordinary  way  of  bus- 
iness to  tlie  credit  of  a  person's  bank-accou  nt,and  by  the  bank  placed  to  the  credit 
of  the  depositor  as  cash,  the  effect  of  the  transaction  is  to  make  the  bank  debtor 
to  the  depositor  for  the  amount  of  the  check,  and  to  pass  the  title  to  the  check  to 
the  bank.  /u$<A  v.  ^anft,  56  N.  Y.  478.  The  bank,  having  received  its  title  to 
the  check  prior  to  the  receipt  of  notice  of  the  transfer  by  Patrick  McCann,  has 
a  right  to  charge  it  up  against  the  latter's  account.  The  defendant  Maria 
McCann  can  be  restrained,  as  plaintiffs  ask,  only  if  it  appears  that  a  trust  is 
impressed  upon  S660.00  of  the  amount  to  her  credit  in  the  bank,  of  which 
trust  she  is  the  trustee  for  the  plaintiffs  as  cestui  que  trust.  The  facts  pre- 
sented by  the  evidence  do  not  warrant  a  finding  that  she  has  been  guilty  of 
any  fraud  in  obtaining  the  check,  or  acted  in  any  way  other  than  in  good 
faith,  or  is  other  than  a  bona  fide  holder  of  the  check  for  an  existing  debt; 
and,  with  this  so,  no  trust  or  agency  can  be  held  to  have  been  created  in  plain- 
tiffs' favor.  In  the  absence  of  such  a  trust  or  agency,  the  rule  seems  to  be 
that  it  is  only  to  the  extent  of  the  interest  remaining  in  the  party  who  com- 
mitted the  fraud  that  money  can  be  followed  as  against  an  innocent  party, 
having  a  lawful  title,  founded  upon  consideration;  and  if  it  has  been  paid  in 
the  ordinary  course  of  business,  either  upon  a  new  consideration,  or  for  an 
existing  debt,  the  right  of  the  party  to  follow  the  money  is  gone.  Juath  v. 
Bank,  supra.  This  rule  seems  indispensable  to  the  safe  transaction  of  com- 
mercial business.  The  plaintiffs,  in  their  brief,  ask  that,  if  judgment  cannot 
be  given  as  prayed  for  in  the  complaint,  a  judgment  for  S660.00,  the  amount 
of  the  deposit,  should  be  given  against  the  defendant  Patrick  McCann,  and 
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refer  me  to  section  1207  of  the  Code,  and  several  suthoritifS,  as  warranting 
flnch  a  diBposition  of  the  case  as  Against  him.  A  juilgment  against  this  de- 
fendant cannot  be  had  in  this  action,  as  no  atuse  of  action,  alleged  in  tbe  com- 
plaint, ha*  l)een  proved,  nor  has  tlie  complaint  been  amended  so  as  to  conform 
to  the  proof.  I  might  also  add  that  if  the  existence  of  a  cause  of  action 
against  Patrick  McCann  has  been  disclosed  by  the  evidence,  it  is,  if  one  he 
has,  a  right  to  have  passed  upon  by  a  jary .  Tliere  trhoald  be  judgment  tor  tbe 
defendants^  dismissing  tbe  oompfaint,  with  costs  to  the  defendants  McCaon, 
and  costs,  aft%r  notice  of  tiial  and  befiaa>e  trial,  to  the  bank."  Code  Civil 
Proc.  N.  Y.  §  1207,  provides:  "Where  there  is  an  answer,  the  ooort  may  per- 
mit the  plaintiff  to  take  any  judgment  consistent  with  tbe  case  made  by  Um 
complaint,  and  embraced  witiiin  tbe  issoe." 

Argued  before  Sedgwick.  C.  J.,  and  Freedxan,  J. 

9ilderilwoe,  PcUiiur  <t  Boothhy,  (John  W.  Boothbp,  of  counsel.)  for  ap- 
pellantB.    Samuel  Grembautn,  for  respondents  McCann. 

Pkk  CimiAif.  The  Judgment  should  be  affirmed,  with  costs,  npoa  the 
opinion  of  tbe  trial  judge  at  special  term.  As  to  the  claim  made  upon 
this  appeal,  that  the  plaintiffs  should  have  had  at  least  a  personal  judgment 
against  Patddi  McCann,  for  the  reason  that  tbe  latter  vraived  a  trial  by  jury, 
it  should  be  said  that  tbe  case  contains  no  evidsnee  of  any  sach  waiver. 


Mabinbtte  Ihon- Works  Co.  o.  Bedsawat. 
(Superior  Court  of  Neu  York  OUy,  Oeneral  Term.    January  S,  1891.) 

AtTACBlfBIlT— iNBVmOIBKT  AmD^TIT. 

An  affldavit  for  an  attachment,  under  Code  ClvQ  Procu  N.  Y.  {  8S6,  alleged  that 
plaintiff  gave  defendant  a  'stock  order"  for  certain  belting,  and  kept  a  certain 
aatODDt  oa  band  "during  plaintlfF'a  agency  for  the  sale  of  defendant's  goods, '  ia 
considesatioa  whereof  defendant,  on  the  termination  of  the  agency,  agreed  to  taka 
back  all  the  stock  then  on  hand,  and  pay  plaintifl  the  cost  thereof ;  thsA  the  agency 
was  duly  terminated;  that  plaintiff  had  then  on  hand  stock  received  by  him  from 
defendant  at  a  cost  of  $2,813,  which  sum  defendant  had  refused  to  pay  plaintiff  after 
demand  made  therefor;  tbat  said  amount  was  due  over  and  above  all  counter- 
claims; and  that  deflsudanl  was  a  non-rssident.  HeW,  that  the  affidavit  was  too 
uncertain  to  sustain  the  attachment. 

Appeal  from  special  term. 

Action  by  tbe  Marinette  Iron- Works  Company  against  Frank  Beddaway. 
An  attachment  was  issued  against  the  propeity  oC  plaintiff  npon  the  foUow- 
Ing  affidavit: 

"Austin  Cruver,  being  duly  swam,  says:  I  am  the  president  of  the  Mari- 
nette Iron- Works  Company  of  Chicago.  On  tbe  6th  of  September,  1888, 
the  plaintiff,  said  oompany,  a  corporation  duly  organized  under  the  laws  of 
tile  state  of  Wisconsin,  entered  into  a  oontraet  in  writing  with  the  defend- 
ants, doing  business  under  the  name  of  *  F.  Beddaway  &  Company,'  whereby, 
among  other  things,  it  was  agreed  that  the  plaintiff  should  give  defendant  a 
stock  order  for  tlie  Beddaway  betting,  of  not  less  than  five  thousand  doUaiB, 
and  to  keep  at  least  a  stock  of  three  thousand  dollars'  worth  on  hand  during 
plaintiff's  agency  for  the  sale  of  defendant's  goods,  which  order  plaintiff  gave, 
and  which  stock  plaintiff  kept  on  baud.  In  consideration  thereof,  among 
other  things,  defendant  agreed,  on  the  termination  of  such  agency,  to  take 
back  all  the  stock  of  belting  except  lengths  under  one  hundred  feet,  and  all 
the  hose  in  good  condition,  and  pay  the  plaintiff  the  cost  thereof.  Said  agency 
was  duly  terminated  on  the  seventh  day  February,  1890,  and  plaintiff  bad 
then  on  band,  and  now  has,  of  tlie  stock  of  belting,  in  lengths  not  under  one 
hundred  feet,  and  hose  in  good  condition,  received  from  defendant  under  said 
contract,  at  a  cost  to  plaintiff,  advanced  and  paid  to  defendant  by  it,  tbe 
•um  of  two  itaonsand  eight  hundred  and  twelve  10-100  dollars,  which  sum 


Digitized  by 


Google 


Super.  Ct.  If.  Y.3  oonbsu.t  n.  kdbbb.  427 

pUintifl  has  duly  demanded  of  defendants,  with  the  tender  of  said  stock  on 
band.  Defendant  has  wholly  negleoted  and  refused  to  pay  such  sum,  or  any 
part  thereof.  That  tlie  said  sura  of  two  thousand  eight  hundred  and  twelve 
10-100  dollars,  with  interest  from  the  termination  of  said  agency,  is  due  over 
and  above  all  counter-claims  known  to  plaintiff  or  deponent.  My  knowledge 
of  the  facta  is  derived  from  the  original  contract,  accounts  with  defendant, 
and  stock  on  hand.  The  defendant  is  a  non-resident  of  the  state  of  New 
York.    He  resides  in  England.  AuffriN  Cbttveb." 

The  attachment  was  vacated,  on  the  Mlowing  opinion  of  Judge  Dtjgko: 
*Tlie  affidavit,  in  order  to  sustain  the  attachment,  requires  nnnecessary  in> 
ferences.  The  plaintiff  should  show,  by  proof,  the  matters  set  forth  in  sec- 
tion 696.    He  b«s  left  too  much  to  be  guessed.    The  attachment  is  vacated." 

From  the  order  vacHttng  tlie  attachment  the  plaintiff  appeals. 

Argned  before  Sedgwick,  C.  J.,  and  Pkeedman,  J. 

Lewis  Sanders,  for  appellant.    Strong  ib  CadtocUadar,  for  respondent. 

Per  Cobiah.  The  order  should  be  affirmed,  with  $10  oasts  and  disburse- 
ments. 


DONNBLLY   V.  MORBIS. 

{Supertor  Coon  of  Ifew  Forh  Ctty,  General  Term.    Janaarjr  8, 1801.) 

la/inicnoii — 'Wtas  Libs— Action  as  Note— Equities. 

The  payment  of  a  note  given  by  one  partner  to  another  out  of  partnership  assets, 
pntsnant  to  an  agreement  between  the  parties,  or  the  faihire  of  the  payee  to  apply 
•odi  aasets  to  its  payment,  do  not  create  such  equities  in  favor  of  toe  maiier  as  to 
entitle  him  to  an  injunction  against  an  action  on  the  note  in  anoUiar  state  pending 
a  rait  for  an  accounting. 

Appeal  from  special  term. 

Action  by  Hugh  Donnelly  against  George  B.  Morris.  Plaintiff  and  defend- 
ant were  copartners  in  business  in  New  York  city  since  1877,  and  this  action 
is  for  an  accounting.  During  the  partnerehip  plaintiff  gave  to  defendant  a 
non-negotiable  promissory  note  for  about  $1,300,  secured  by  a  policy  of  in* 
surance  on  the  life  of  plaintiff.  The  defendant  received  the  moneya  of  the 
partnership,  and  was  to  apply  the  plaintiff's  share  to  the  payment  of  the  note. 
Plaintiff  claima  that  the  note  was  fully  paid  in  defendant's  hands  by  moneys 
so  received.  In  August,  1890,  long  after  such  alleged  payment,  while  the 
plaintiff  was  temporarily  in  Massachusetts,  an  action  was  begun  by  defend- 
aatagainst  the  plaintiff  to  recover  upon  the  note.  Both  parties  reside  in  New 
Ymk,  and  have  so  resided  all  the  time.  Plaintiff  applied  for  an  order  re- 
attaining  defendant  from  proceeding  in  the  Massachusetts  action  during  the 
pendency  of  this  action  for  an  accounting.  From  the  order  refusing  an  in- 
junction this  appeal  is  taken. 
I   Argued  before  Skdgwick,  C.  J.,  and  Freedhan  and  Ingraham,  J  J. 

Laroy  8.  Gove,  for  appellant.    George  8.  Bliss,  for  respondent. 

Pkb  CiTBiAii.  The  plaintiff  did  not  establish  any  equity  npon  the  motion. 
The  supposed  equity  was  founded  upon  the  application  by  defendant  to  the 
Itayment  of  the  note  of  partnership  assets,  or  the  defendant's  breach  of  his 
segment  to  apply  those  assets  to  the  payment  of  the  note.  Either  contln- 
Senoy  does  not  create  an  equity.  All  of  it  is  that  it  is  inconvenient  to  ascer- 
tain the  focts,  and  to  go  to  Massachusetts  to  defend  the  action  there.  This 
Ji  not  ground  of  equitable  interference.    Order  affirmed,  with  910  costs. 
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CusHMAN  t>.  Family  PtraD  Soo. 

{Common  Fleas  of  New  York  City  and  County,  Oeneral  Tertn.   February  »,  1891.) 

1.  Pasties— NoN-JoiNDBR—OBJBCTioNB—'WAivini. 

Under  Code  Civil  Proa  N.  Y.  1 499,  where  defendant  fails  to  arall  Umself  of  a 
non-joinder  of  parties  by  demurrer  or  answer,  he  is  precluded  from  subsoanently 
making  the  objeoUon. 

5.  ASBIONHBNT  OF  PORTIOI?  Of  DbMAMD — ^ACTIOS  BT  ASSiaNBB. 

Where  a  portion  of  the  amount  due  on  a  mutual  benefit  certificate  is  assigned  by 
order  of  the  surrogate  to  one  of  the  benefioiaries,  the  aaalKnee  may  sue  the  aasoola- 
tion  to  recover  the  amount  assigned  to  him. 

8.  UnTDAI.  BaKBFIT  CBKTnTCATB — ^ASSIGNMENT — ^RbLBASB. 

Where  a  mutual  benefit  certificate  has  been  assigned  as  ooUaterai  security  for  a 
loan,  and  after  the  death  of  the  assured  the  association  pays  such  loan,  and  reoeives 
from  the  lender  a  release  of  all  his  rights  under  the  certificate,  which  Is  surrendered 
by  him,  tliis  release  does  not  discharge  the  association  from  payment  of  the  balance 
of  the  certificate  over  and  above  the  loan. 
4.  MuTUAi.  Benefit  Insukaxck— Actions — Etidbnoe. 

In  an  action  against  a  mutual  benefit  association  on  a  bond  by  which  it  bound  it- 
self to  pay  15,000  on  the  death  of  plaintifF's  Intestate,  and  to  that  end  to  maintain 
a  death  fund,  which  should  be  supplied  by  additional  assessments  when  depleted,  it 
is  not  incumbent  on  plaintiff  to  show  that  the  fund  was  sufficient  to  pay  this  de- 
mand, or  that  the  proceeds  of  proper  assessments  would  be  sufficient. 

6.  Same. 

The  burden  is  on  defendant,  in  such  case,  to  show  that  the  death  fund  had  be- 
come depleted,  and  that  there  was  a  just  reason  for  maintaining  it  In  that  condi- 
tion. 

C  ASSIGNMBNT  AS  BBOnBITT— EVIDENCE— ACTION  AT  LAW. 

In  an  action  at  law  in  a  court  without  equity  jurisdiction  it  is  competent  to  show 
that  an  assignment,  absolute  on  its  face,  which  u  set  up  as  a  bar  to  plain  tUCs  claim, 
was  made  as  collateral  security  for  a  loan,  where  no  equitable  relief  is  asked  in  that 
respect. 

Action  bj  Florence  Cusbman  against  the  Family  Fund  Society.  Defend- 
ant appeals  from  a  judgment  of  the  general  term  of  the  city  court  affirming 
a  judgment  entered  upon  a  verdict  for  the  plaintiff  rendered  by  the  dii-ection 
of  the  court.    For  former  opinion,  see  9  N.  Y.  Supp.  272. 

Argued  before  Dalt,  C.  J.,  and  Bischoff  and  Fbyob,  JJ. 

Qeorge  Wilcox,  for  appellant.    A.  Prentice,  for  respondent. 

Bischoff,  J.  Defendant,  a  corporation  organized  under  the  laws  of  the 
state  of  New  York,  and  transacting  business  as  a  co-operative  or  assess- 
ment life  insurance  company,  about  July  27,  IbSS,  admitted  one  William 
H.  Cushman  to  membership,  and  thereupon  issued  to  him  its  obligation, 
designated  a  "bond."  By  the  terms  of  this  bond  the  defendant  covenanted 
that  it  would  maintain  a  deatb  fund  out  of  which  the  claims  of  the  benefici- 
aries of  deceased  members  should  be  paid,  and  that  80  per  centum  of  all  as- 
sessments collectible  from  its  members  should  be  applied  towards  the  main- 
tenance of  such  death  fund,  the  remaining  ^0  per  centum  to  constitute  a  re- 
serve fund,  which  should  only  be  resorted  to  when  the  mortuary  claims 
presented  should  exceed  the  ordinary  risks.  Defendant  further  covenanted 
that,  whenever  the  death  fund  should  become  diminished  or  depleted,  the  same 
should  be  supplied  from  assessments  to  be  levied  upon  its  persistent  mem- 
bers, and  that  within  60  days  after  receipt  of  satisfactory  evidence  of  the 
death  of  the  insured  it  would  pay  to  his  legal  representatives  or  assigns,  from 
the  death  fund  at  the  time  of  said  death,  the  sum  of  $5,000.  Before  his  deatb 
Cushman,  by  two  different  instruments  under  his  hand  and  seal,  assigned  his 
bond  to  one  Engelman,  the  assignments  being  in  absolute  terms,  and  appar- 
ently disposing  of  all  interest  in  tlie  moneys  to  grow  due  thereunder.  Some 
time  thereafter  Cushman  died  intestate,  and  his  widow,  Annie  Cushman,  was 
duly  appointed  administratrix  of  his  estate  by  the  surrogate  of  the  county  of 
New  York.    Satisfactory  evidence  of  the  deatb  of  Cushman  having  been 
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glren,  the  defendant  Engelman  was  paid  bj  it  the  amoant  of  two  certain 
piomissory  notes  made  by  the  insured,  with  accrued  interest,  amounting  to- 
gether to  93,110.21,  npon  which  payment -Engelman  surrendered  the  bond 
and  assignments,  and  executed  and  delivered  to  the  defendant  an  instrument, 
under  his  hand  and  seal,  purporting  to  be  a  release  of  all  his  rights,  claims, 
and  demands  upon  said  bond.  The  insured  had  left  him  surviving  Annie 
Cushman,  his  widow,  and  this  plaintiff,  Florence  Cushman,  and  Douglas 
Cushman,  two  children,  his  only  next  of  kin.  Of  the  face  value  of  the  bond, 
after  deducting  the  amo\int  paid  to  Engelman,  defendant  paid  to  the  widow 
$666.66,  an  amount  equal  to  one-third  of  the  remainder,  with  the  accrued  in- 
terest added  thereto;  and  thereupon,  under  the  direction  of  the  surrogate,  the 
widow,  as  administratrix  of  the  estate  of  said  obligee,  William  H.  Cushman, 
as.signed  to  the  plaintiff  one  equal  third  part  of  all  moneys  due  or  to  become 
dne  from  the  defendant  upon  its  bond  as  aforesaid,  subject,  however,  to  the 
claim  of  said  Engelman;  to  whom,  it  was  alleged  in  the  last-mentioned  as- 
signment, the  bond  had  been  transferred  by  the  insured  as  collateral  security 
for  the  payment  of  an  indebtedn>  as  of  about  $3,000.  Claiming  under  the  as- 
signment to  her,  and  alleging  the  assignment  to  Engelman  to  have  been  as 
collateral  security  for  tlie  payment  of  a  debt,  the  plaintiff  bronght  suit  in  the 
city  court  of  New  Yo:  k  to  recover  the  sum  of  $629.91,  and  interest,  which 
amount  ghe  claimed  to  be  due  her  from  the  defendant,  and  which  in  her 
coriiplair.t  she  alleged  the  defendant  had  kept  and  retained  and  holds  for  her 
beneiit.  Upon  the  first  trial  herein,  it  appearing  from  the  assignments  to 
Engelman  that  they  were  absolute  on  their  face,  defendant  contended  that 
the  action  should  have  been  brought  in  equity;  that  it  was  essential  to  plain- 
tiff's right  of  recovery  that  the  assignments,  in  terms  absolute,  should  be  de- 
creed  to  have  been  intended  and  given  as  collateral  security  only;  that  such 
relief  could  only  be  bad  in  equity;  and  the  city  court,  being  without  equity 
powers,  had  not  jurisdiction  over  the  subject-matter  of  the  action;  and  that 
the  same  should  be  for  that  reason  dismissed.  A  doubt  as  to  his  right  to  en- 
tertain the  action  having  arisen  in  the  mind  of  the  trial  justice,  he  directed  a 
dismissal  of  tlie  complaint,  the  exceptions  in  the  Qrst  instance  to  be  heard  at 
general  term,  which  sustained  the  exceptions,  and  ordered  a  new  trial;  hold- 
ing, in  effect,  that  parol  evidence  tending  to  show  that  an  instrument  abso- 
lute un  its  face  was  given  as  security  only  is  admissible  in  a  court  possessing 
commun-law  jurisdiction  only,  and  that  It  therefore  bad  jurisdiction  to  grant 
plaintiff  the  relief  demanded.  See  Cushman  v.  Society,  9  K.  Y.  Supp.  272. 
Upon  tbe  second  trial  of  this  action  the  execution  and  delivery  by  the  de- 
fendant of  its  bond  to  William  H.  Cushman  was  admitted,  the  bond  itself  be- 
ing admitted  in  evidence,  as  were  also  the  assignments  to  Engelman;  the  let- 
ters of  administration  on  the  estate  of  William  H.  Cushman,  issued  to  his 
widow,  Annie  Cushman;  the  order  of  the  surrogate  directing  an  assign- 
ment to  the  plaintiff  by  the  administratrix;  the  last-mentioned  assignment 
to  plaintiff:  Engelman's  receipt  to  the  defendant  for  $3,110.21,  by  which  he 
also  undertook  to  release  all  his  "rights,  claims,  and  demands"  under  the 
bond  in  question;  proof  of  the  death  of  Cushman  respecting  a  claim  under 
another  bond  of  tbe  defendant;  and  a  waiver  of  further  proof  of  death  under 
the  bond  sued  upon.  The  payment  of  $666.66  to  Annie  Cushman  was  ad- 
mitted by  the  answer,  and  it  abundantly  appeared  from  the  testimony  of 
plaintiff's  witnesses  Miller  and  Kitzenger  that  the  assignments  to  Engelman 
were  made  as  collateral  security  only,  and  that  at  the  time  of  the  payment  to 
him  Engelman  disclaimed  any  greater  interest  than  the  amount  of  his  claim 
against  Cushman.  Upon  the  foregoing  evidence  and  admissions  the  plaintiff 
rested,  and  defendant's  counsel  thereupon  moved  the  dismissal  of  the  com- 
plaint, urging  as  grounds  for  his  motion  the  following:  (1)  That  the  court 
was  without  jurisdiction;  that,  as  an  essential  requisite  to  plaintiff's  right  to 
reoovw,  tbe  court  was  called  upon  to  adjudge  the  assignment,  absolute  on  its 
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taet,  to  liare  been  given  for  collateral  seouritjonlj,  and  that  •oeb  relief  eoald 
only  be  rranted  by  a  court  bavlDg  eqnity  poirera.  (2)  That  tbe  claim  under 
tbe  bond  in  question  was  IndiTisible,  and  a  suit  by  the  assignee  of  only  a  part 
thereof  was  not  maintainable.  (S)  That  it  appears  tiiat  tbe  defendant  via 
released  by  an  instrument  under  aeal,  and  that  such  rele— oeannot  be  attacked 
in  this  action.  (4)  That  there  was  a  non-]ainder  of  parties  plaintiff  and  de- 
fendant.   (5)  That  plaintiff  has  not  eetiUiIished  a  cause  of  action. 

Tbe  motion  to  dismiss  was  denied,  and  tiiereupon  defendant's  eounael  asked 
the  court  to  direct  a  verdict  for  tbe  defendant.  This  motion  was  also  denied^ 
and  on  motion  of  i^aintiff'B  ooansel  tbe  coort  directed  a  verdict  for  the  plain- 
tiff for  the  full  amount  (daimed,  with  interest.  To  tlie  refusal  to  direct  a  ver- 
dict for  defendant,  and  to  the  direction  of  a  verdiot  for  plaintiff,  defendant's 
counsel  also  duly  excepted,  tni  made  no  request  to  iiave  tbe  facta  submitted 
to  the  jnry.  By  bis  request  for  the  dismissal  of  the  complaint,  and  for  tho 
direction  of  a  verdict  for  tbe  defendant,  the  defendant  mimt  be  deemed  t» 
bave  conceded  that  ttiere  were  no  facts  in  dispute,  and  wu  are  therefore  only 
called  upon  to  ascertain  whether  tbe  facts  proved  justified  plaintiff's  reooTeiy. 
WtTiahsU  V.  HUsJca.  18  N.  Y.  558;  IHllon  v.  Cookero/t.  90  N.  T.  649;  OrmeB 
V.  Dawhy,  82  N.  Y.  443;  Afuller  v.  ifcKetton,  73  N.  Y.  195.  And  if  there 
Is  any  evidence  justifying  the  verdict,  the  jndgmeut  must  be  sustained.  See 
cases  cited  above,  and  Leggett  v.  Hyde,  56  N.  Y.  272-275;  Koehl«r  v.  Adler, 
78  N.  Y.  287 ;  Barnes  v.  Ferine,  12  N.  Y.  18;  8Unu  V.  Flower,  47  If.  Y.  566; 
Roj/oe  V.  Watroua,  7  Daly,  87. 

There  is  no  force  in  defendant's  contention  that  there  was  a  non-joindflrof 
parties.  To  have  availed  himself  of  auch  an  objection,  tbe  qnestion  sbooU 
bave  been  raised  either  by  demurrer  or  answer.  See  Code  Civil  Proc.  §g  488, 
498.  A  failure  to  avail  himself  thereof  by  demarrer  or  answer  predodes  tbe 
defendant  from  subsequently  making  the  objection.  Id.  §  4^.  And  tbe 
court  "may  determine  tbe  controversy  as  between  tbe  parties  to  it,  where  it 
can  do  so  without  prejudice  to  the  rights  of  others."  Id.  g  452.  And  sd 
assignee  of  part  of  a  demand  can  maintain  an  action  to  recover  the  portion 
assigned  to  biin.    See  Risley  v.  Bank,  83  N.  Y.  829,  and  cases  cited. 

Engelman's  release  of  the  defen<<ant  in  terms  undertook  no  more  than  to 
discharge  the  defendant  from  liability  npon  such  rights,  claims,  and  de- 
mands as  he  bad  acquired  under  the  bond.  If  the  bond,  and  tbe  money  to 
grow  due  thereon,  vested  absolntely  in  him,  defendant  was  discharged  front 
all  further  obligation.  If  he  had  but  a  qualiQed  interest,  liis  release  in  plain 
terms  discharged  only  such  interest  as  he  bad,  and  coold  not  operate  tore- 
lease  defendant  from  the  payment  of  any  balance  remaining  after  payment 
of  Engelman's  demand.  Kecesaarily,  then,  the  validity  of  this  objection  to 
plaintiff's  right  of  recovery  is  dependent  npon  the  validity  of  defendant's 
contention  that  the  assignment  to  Engelman  was  absolute.  If  tbe  latter 
tails,  the  former  must  fall  with  it. 

The  foregoing  disposes  of  tbe  second,  third,  and  fourth  grounds  urged  by 
defendant  for  a  new  trial,  and  for  a  direction  of  a  verdict  for  defendant.  The 
fifth  ground  was  to  tbe  effect  that  tbe  facts  proved  were  insufficient  to  en- 
title plaintiff  to  a  recovery,  and  upon  the  argument  of  the  appeal  in  aappoct 
of  this  contention  defendant's  counsel  maintained  that  it  was  ineombent 
npon  the  plaintiff  to  show  that,  upon  Onshman's  death,  the  defendant  bad 
in  its  death  fund  sufficient  money  to  meet  the  daim  unctor  tbe  hood  in  snit, 
or  that  an  assessment,  if  levied  by  the  defendant  upon  tiM  persistent  mem- 
bers, would  have  produced  a  sufficient  amount.  We  do  not  concur  in  thin 
view.  Precisely  the  same  contract  received  the  careful  consideration  of  tbe 
court  of  appeals  in  the  case  cited  by  defendant's  counsel,  {Dorrow  v.  Sodrttfr 
116  X.  Y.  537,  22  N.  £.  Bep.  1U93,)  but  that  case  does  not  go  to  the  extent 
telied  upon  by  tbe  defendant.  It  was  there  oontend«l  by  tiwdeCeadnat  that 
tht  kenefldaiy  under  ita  bond  could  not  recover  Insn  aatian  for  ttaa  i 
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upon  proof  that  it  had  refused  to  levy  an  asseasmeat  upon  its  members  to 
meet  the  claim,  and  tliat  the  only  remedy  of  the  beneficiary  is  in  a  court  of 
equity  to  compel  the  society  to  levy  and  collect  the  as8e8sm««t.  This  con- 
tention was  decided  adversely  to  the  defendant,  and  the  declstan,  so  far  as 
can  be  ascertained  from  the  opinion,  did  not  extend  farther.  In  Munger  r. 
JShatmon,  61  K.  Y.  251.  the  defendant  had  promised  to  pay  plaintiff's  de- 
mand out  of  the  profits  of  a  copartnership,  but  he  had  not  bound  himself  to 
supply  profits,  and  the  court  held  that,  in  the  absence  of  proof  that  there 
were  profits  applicable  to  the  payment,  plaintiff  could  not  recover.  So  in 
Wharton  on  Contracts  (volume  1,  §  598,)  It  is  stated  that  a  promise  to  pay 
out  of  a  partieulnr  fund  cannot  be  enforced  if  It  i^ipeais  that  the  fund  did 
not  come  to  the  promisor's  hands,  and  its  non-reception  is  not  aittributable 
to  the  promisor's  neglect.  In  O'Brien  v.  SoeUtg,  46  Hun,  426,  the  prom- 
ise was  to  pay  to  the  beneficiary  "all  the  amount  realized  from  one  assess- 
ment, not  exceeding  two  thousand  dollars,"  and  the  court  held  that  to  es- 
tablish a  cause  of  action  it  was  incumbent  upon  the  beoeftciary  to  show  tliat 
an  iieaessment  had  been  levied,  and  realized  moneys  applioaMe  to  the  pay- 
ment of  l>is  claim,  or  that  If  such  asseasment  had  been  levied  it  wonld  hare 
realized  moneys  so  applicable.  Such  was  substantially  the  oootract  in  Mar' 
Un  V.  AsmxiatUm,  55  Hun,  574.  9  N.  Y.  Supp.  16. 

It  will  be  seen,  from  an  examination  of  the  bond  upon  which  the  present 
eteim  is  founded,  that  its  provisions  differ  essentially  from  the  contracts 
sued  npon  in  the  cases  cited.  Here  the  defendant  was  bound  to  create  and 
maintain  a  death  fund,  and  from  time  to  time  to  replete  it  by  a  contribution 
of  80  per  eentnm  of  the  amount  realized  from  assessments  levied  upon  the 
persistent  members,  and  its  obligation  was  to  pay  85,000  absolutely  and  un- 
conditionally out  of  the  death  fund  at  the  time  of  the  insured's  death,  to  his 
beneficiaiy,  within  60  days  after  receipt  of  satisfactory  evidence  of  tlie  death 
of  the  insured.  The  promise  was  not  to  pay  out  of  assessments  to  be  levied 
and  collected  from  persistent  members  for  the  express  purpose  at  meetiDg 
the  claim  of  the  particular  beneficiary,  but  out  of  a  fond  which  it  had  con- 
tracted to  create  and  maintain  for  the  porpose  of  such  payment.  In  such  a 
case,  failure  of  proof  of  the  existence  of  a  death  fund  applicable  to  the  claim 
of  the  beneficiary  can  furnish  no  excuse  for  its  non-payment,  unless  it  be 
eonceded  that  the  defendant  may  do  wlist  in  Freeman  v.  Saeietn,  42  Hun,  252, 
approved  by  this  court  in  FtUgerald  v.  AggoeiaUon,  5  ST.  Y.  Supp.  837,  the 
court  say  it  should  not  be  permitted  to  do, — "lie  by  and  oooit  to  put  into 
operation  the  means  posseased  by  it  to  obtain  the  fund,  and  omit  payment 
because  of  its  own  n^lect  of  duty.  This  would  be  to  take  advantage  of  its 
own  wrong,  and  it  would  operate  as  a  fraud  on  the  beneficiary  under  the  cer- 
tificate." La  Manna  v.  Accident  Co,,  10  N.  Y.  Supp.  221,  is  directly  in 
point,  and  the  ben^oiary  was  held  to  be  prima  faeU  entitled  to  recover  the 
amount  stated  in  the  policy.  See,  also,  Harl  v.  Immranat  Co.,  36  N.  W.  Bep. 
880;  HUlty  v.  Bmith,  64  N.  Y.  582.  We  are  therefore  of  the  opinion  that 
the  liability  under  the  obligation  in  the  preseat  case  is  ladicaUy  different 
from  that  in  O'Brien  v.  Society,  above  cited,  and  similar  cases,  and  that  it 
was  incumbent  upon  the  defendant  to  show  that  the  death  fund  was  de- 
pleted, with  a  sufficient  excuse  for  its  maintenance  in  that  condition,  and 
that,  in  the  absence  of  such  proof,  the  defendant  was  liable  for  the  face  value 
of  its  bond.  It  was  said  in  O'Brien  v.  Society,  above  cited,  that  in  the  ab- 
sence of  proof  of  the  levy  of  an  assessment  for  the  purpose  of  meeting  the 
claim  presented,  "and  In  view  of  the  failure  of  the  defendant  to  make  the 
assessment,  and  of  the  defendant's  ability  to  show  what  would  have  been 
realized  from  such  assessuient,  and  plaintiff's  inability  to  do  so,  it  might  be 
presumed  that  the  assessment  would  have  realized  the  full  amount"  of  the 
obligation.  In  the  present  case,  however,  there  is  some  evidence  to  support 
the  (daim  that  defendant,  at  the  time  of  the  death  of  Cushman,  its  membett 
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did  have  snfficient  funds  applicable  to  the  claim  which  had  accraed  to  the 
beneflciary  under  the  bond  issued  to  him.  The  facts  of  the  payment  to 
Engehnan,  when  he  asserted  his  claim,  and  of  tlie  payment  of  6n<'-tliird  ot 
the  remainder  to  Annie  Cushman,  the  widow  of  the  insured,  we  thinlcare 
sufficient  to  support  an  inference  that  the  amount  requisite  to  meet  the  ob- 
ligation of  the  defendant  under  its  bond  had  been  properly  appropriated,  and 
that  the  other  two-thirds  remaining  arter  payment  to  Engeiman  were,  at  the 
time  of  Cushman's  death  and  the  presentation  of  the  claims  under  the  bond 
to  bim,  in  the  possession  of  the  defendant.  So,  also,  while  there  may  not 
l>e  ample  evidence  that  at  the  time  of  the  assignments  to  Engolman  the  lat- 
ter distinctly  and  explicitly  received  the  instruments  as  collateral  security 
only,  still  the  fact  that  the  attorney  and  agents  employed  by  him  in  the  col- 
lection of  his  demand,  at  the  time  of  the  payment  thereof,  asserted  only 
the  qualified  interest  of  a  creditor  of  the  obligee  in  the  money  due  on  the 
bond,  sufficiently  shows  that  the  assignments  were  not  intended  to  vest  the 
absolute  ownership  of  the  bond,  and  the  money  due  and  to  grow  due  there- 
under, in  Engeiman.  These  sissertions  amount  to  declarations  against  the 
pecuniary  interest  of  Engeiman  made  by  him,  or  those  representing  him, 
and  are  therefore  admissible  to  prove  his  interest.  Livingston  v.  Arnoux, 
.56  N.  Y.  607;  Bridge  Co.  v.  Paige,  83  N.  Y.  178,  192;  Low  V.  Hart,  90  X. 
Y.  457. 

The  only  remaining  ground  urged  on  the  motion  for  a  nonsait,  and  on 
this  appeal,  for  reversal  of  the  Jumment,  Is  that  the  city  court  did  not 
have  jurisdiction  of  this  action,  as  itinvolved  the  determination  that  tbeas- 
sigment  of  the  policy  to  Engeiman,  which  was  absolute  on  its  face,  was  in- 
tended merely  as  security, — a  determination  wliich  it  is  urged  could  only  be 
had  in  a  court  possessing  equity  jurisdiction.  The  answer  to  the  objec- 
tion is  that  the  plaintiff  did  not  invuke  the  exercise  of  equity  powers  or 
jurisdiction.  She  sued  at  law  for  a  money  judgment  for  the  sum  remain- 
ing in  the  hands  of  defendant  after  satisfying  Engelman's  demand  under 
bis  assignment.  It  is  competent  to  show  In  an  aclion  at  law  that  a  con- 
veyance absolute  on  its  face  was  made  as  security.  Hesort  to  equity  is  not 
necessary,  unless  equitable  relief  is  demanded.  If  the  defendant  bad  not 
paid  Engeiman,  and  the  latter  claimed  as  against  bis  assignor  the  whole 
proceeds  of  the  policy  under  form  of  his  as.signment,  an  action  in  equity 
might  be  proper  to  declare  his  rights  thereunder.  But  if  Engeiman  bad  col- 
lected the  whole  proceeds  of  the  policy,  and  was  sued  for  money  bad  and  re- 
ceived over  and  above  his  debt,  it  could  be  shown  in  such  an  action  that 
the  assignment  was  security  for  a  debt,  and  that  his  debt  had  been  satis- 
fled.  So  it  may  be  shown  now,  in  an  action  against  the  company  for  the 
balance  of  the  policy  unpaid  after  satisfying  Engeiman;  for  "a  deed  or  con- 
veyance absolute  on  its  face,  if  really  only  intended  to  secure  a  debt,  is 
deemed  in  equity  and  at  law  a  mortgage."  Murray  v.  Walker,  31  N.  Y.  2^; 
Barry  t.  Inmranae  Co.,  110  Hi.  Y.  4,  6,  17  N.  £.  Bep.  405.  Jodgment 
sbould  be  affirmed,  with  costs. 
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Donnelly  o.  Woolsbt. 

(Supreme  Cmiirt,  Oeneral  Term,  Second  Department.    February  11, 1891.) 

Bffect  op  Apfs^bakoi — Waitxb. 

The  aummona  in  an  action  was  perBonally  serTed  in  Q.  oonnty.  There  was  a  gen- 
eral appearance  and  demand  for  a  copy  of  the  complaint,  which  laid  the  venue  in 
Q.  county,  and  stated  that  both  parties  resided  there.  The  answer  mEide  no  issue 
aa  to  defendant's  residence.  Held,  that  defendant  submitted  to  the  jurisdiction  in 
Q.  county. 

Appeal  from  Queens  county  court. 

Action  by  James  Donnelly  against  Edward  J.  Woolsey.  Judgment  was 
entered  on  a  verdict  for  plaintiff,  and  defendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

8.  B.  it  D.  Noble,  for  appellant.    KnevaU  <£  Perry,  for  respondent. 

Barnard,  P.  J.  The  plaintiff  hired  the  defendant's  farm  at  first  at  a  money 
rent.  The  personal  property  on  the  farm  was  leased  with  the  farm.  Thers 
was  an  appraisal  of  its  value  taken,  and  the  cattle  and  personal  articles  were 
to  be  returned  at  the  end  of  the  year,  or  paid  for  at  the  inventory  price.  The 
lease  was  renewed  uuder  these  terms,  or  with  slight  changes  in  the  money 
rent,  until  March  10,  ltiS6.  In  February,  1886,  there  was  a  change  in  the 
terms  of  the  lease.  The  principal  one,  so  far  as  respects  the  case  under  con- 
sideration, consisted  in  a  stipulation  that  the  plaintiff  sliould  give  up  the  farm 
on  70  days'  notice,  the  crops  to  be  valued  by  two  arbitrators,  if  the  defendant 
requested  plaintiff  to  leave  the  farm.  This  lease  was  renewed  with  slight 
verbal  changes,  which  did  not  embrace  this  claim  as  to  the  plaintiff  giving  up 
possession  during  the  term.  Early  in  June,  1888,  the  defendant  required  and 
had  possession  of  the  farm  under  the  TO-days  notice,  and  by  the  aid  of  pro- 
ceedings to  dispossess  the  tenant  for  holding  over  after  his  term  expired. 
£ach  of  the  parties  selected  an  appraiser.  They  made  an  award.  The  award 
included  the  property  the  landlord  was  entitled  to  and  the  value  of  the  crops, 
which  the  tenant  was  to  be  paid  for.  The  parties  and  witnesses  gave  very 
contlicting  evidence,  but  there  is  no  reason  to  doubt  the  accuracy  of  the  find- 
ing of  the  jury.  The  jury  found  fur  the  lease,  which  included  the  notice  to 
leave.  They  found  for  the  ordinary  appointment  of  the  arbitrators, — one  by 
each  party.  They  found  the  appraisal,  and  the  service  of  a  notice  of  it  on 
each  party.  They  reduced  the  appraisal  as  to  the  plaintiff,  but  they  had 
abundant  ground  to  do  so,  if  they  credited  or  allowed  either  omissions  to  re- 
turn property  or  counter-claim,  against  which  the  defendant  gave  evidence 
tending  to  support.  The  tenant  was  not  bound  to  stop  working  the  farm  on 
receiving  the  notice  to  quit.  He  was  bound  to  continue  the  farming,  like 
occnpation  of  the  farm,  until  the  end  of  the  70  days.  Payment  for  his  year's 
labor  depended  on  this,  and  an  omission  to  plant  would  have  been  unjust  to 
the  owner.  The  summons  was  personally  served  in  Queens  county.  There 
was  a  general  appearance  and  demand  for  a  copy  of  the  complaint.  The  com- 
plaint stated  the  venue  to  be  in  Queens  county,  and  that  both  parties  resided 
there.  The  answer  made  no  issue  as  to  the  residence  of  defendant.  The 
issue  was  no  longer  an  open  one.  The  defendant  by  his  answer  submitted  to 
the  jurisdiction  of  the  county  court.  McCormick  v.  Railroad  Co.,  49  N.  Y. 
803;  Jones  v.  Jones,  108  N.  Y.415.  15  N.  £.  Bep.  707;  Olcott  v.  MoLean.  73 
N.  Y.  223. 

The  judgment  should  therefore  be  aflBrmed,  with  coats. 
v.l8N.T.B.no.4 — 28 
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SOHORNIMe  «.  KmOEBKBOOEBR  ICB  Ck>. 

(Supreme  Court,  General  Term,  Seeoful  DepattmeiU.    F«braw7  U,  1801.) 
Master  ahd  Bebvakt — Nbolioenob  or  Master — Etijumoi. 

la  an  aaUon  agalaat  hisemplayar  for  peraooqlinjiiriaB,  pl^ntUTsevidaiioeskowed 
that  while  lis  was  olimbing  out  of  defendant's  icerhonaa  the  slat  of  th#  ladder  of 
which  he  had  hold  broke,  and  preei|»ltated  him  a  aumbar  of  feet  to  the  iee  balow, 
and  hurt  blai  badijr.  He  fallal  te  show  that  the  ladder  was  not  auiBeient  wtien 
built,  or  that  there  was  any  defect  of  which  defendant  might  have  known.  He 
testified,  however,  that  the  slat  split,  and  that  It  oould  not  hare  done  ao  had  It  been 
properly  nailed.    Held,  that  there  was  not  auffloiant  erideBea  to  ge  to  Ilia  jW7. 

Appeal  from  special  term,  liockland  county. 

This  was  an  action  by  Albert  Scheming  a^^ainst  the  Kni<fterbocker  loe  Com- 
pany, to  recover  damages  for  personal  injuriea.  There  was  Judgment  for 
plaintiff,  and  on  defendant's  motion  for  a  new  trial  the  eoart  rendered  the 
following  opinion: 

"Bartlett.  J.  I  have  carefully  read  over  the  stenogrxpher'a  minutes  of  the 
testimony  given  on  the  trial  of  this  i^ction,  and  fi  review  of  the  evidence  con- 
vinces me  that  there  was  not  sutficient  proof  of  negligence  to  take  the  case 
to  the  jury,  and  the  njotjon  to  dismiss  the  copiplaint  at  the  close  of  the  plain- 
tiff's case  should  have  been  granted.  The  plaintiff  wa»  an  employe  of  the  de- 
fendant, engaged  at  the  time  of  the  accident  in  storing  ice  in  one  of  the  de- 
fendant's ice-houaes  at  Bockland  lak^.  He  was  descending  a  ladder  Qonsist- 
ing  of  woodej)  9|ats  fastened  Xo  upright  t^nder^  oq  the  inner  qide  of  the  ice- 
house, when  a  slat  that  he  was  grasping  with  his  hand  gavq  way,  in  conse- 
quence of  which  be  fQll  a  considerablp  number  of  feet  to  the  ice  below,  and 
was  quite  badly  hurt.  The  slat  ^plit  lengthwise,  and  the  portion  which  broke 
off  went  down  on  the  plaintiff.  He  does  not  remember  to  have  examined  it 
subsequently,  however,  nor  was  it  produced  upon  the  trial,  and  we  are  utterly 
without  information  as  to  what  was  the  defect,  if  any,  in  the  slat  which  oc- 
casioned the  accident.  It  is  true  that  the  plaintiff  was  naked:  'If  the  upper 
part  of  that  slat  had  been  properly  nailed,  could  it  have  broken  off'/'  and  in  the 
absence  of  objection  he  answered:  'No,  sir;'  and  this  was  testifying  only  loan 
inference,  and  not  to  a  fact;  and  8ut>8equently  the  plaintiff  declared  that  the 
wood  did  not  draw  out, — 'the  wood  split  off  what  I  had  in  my  hands,' — a 
statement  inconsistent  with  his  inference  that  improper  nailing  caused  it  to 
give  way.  So  that  the  evidence  does  not  really  reveal  or  Indicate  what  the 
defect  was  which  led  to  the  injury,  if,  in  fact,  there  was  any  defect  for  which 
the  defendant  could  be  held  responsible.  The  obligation  of  the  defendant  to 
the  plaintiff  with  reference  to  the  ladder  in  question  was  twofold:  First, 
to  furnish  a  ladder  which  in  its  original  construction  should  be  safe  for  the 
servants  to  use;  and,  secondly,  to  use  reasonable  care  and  diligence  to  keep  it 
safe.  No  question  arises  here  as  to  the  original  construction  of  the  ladder, 
or  series  of  steps  formed  of  slats,  from  which  the  plaintiff  fell.  He  bad  often 
been  up  the  ladder  before,  and  tliere  is  no  evidence  to  indicate  that  it  was  not 
perfectly  safe  when  flrst  built.  The  defendant'*  negligence.  If  any,  mast 
therefore  be  predicated  upon  the  omission  to  maintain  a  ladder  in  a  safe  con- 
dition. But  the  plaintiff  did  not  show  that  there  was  any  defect  in  the  slat  that 
broke,  or  in  its  fastening,  which  would  have  been  revealed  upon  inspection,  or 
whether  the  defendant  ever  caused  any  inspection  to  be  made  or  not,  or  that 
the  defendant  was  ever  notided  of  the  existence  of  any  defect.  He  himself, 
though  frequently  using  the  Indder,  bad  not  VQUced  any,  'The  mere  happening 
of  an  accident  will  not  m  all  cases  warrant  a  recovery  by  one  receiving  an  in- 
jury. There  must  be  reasonable  evidence  of  negligence.'  See  Breen  v.  Rail- 
road Co.,  109  N.  Y.  297,  16  N.  E.  Hep.  60.  It  seems  to  me  that  the  sur- 
rounding circumstances  in  the  present  case  do  not  add  enough  to  the  single 
fact  of  the  injury  to  warrant  the  inference  that  the  defendant  was  negligent 
in  failing  to  exercise  reasonable  care  to  l<eep  the  ladder  in  safe  condition  for  the 
lue  of  its  employes.    Takiitg  this  view  of  the  proof,  after  reconsidering  m 
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as  I  have  slated,  I  deem  it  my  duty  to  order  a  new  triad.    Motion  to  set  aside 
tlie  verdict  and  for  a  new  trial  granted,  with  costs  to  abide  the  event." 

Argued  before  Baknard,  P.  J.,  and  Dykham  and  Pratt,  JJ. 

C,  P.  Hoffman,  for  plaintiff.    Maday  A  Forrest,  for  defendant. 

Dtkman.  J.  The  order  appealed  from  should  be  affirmed,  en  Um  opiidmi 
of  tbe  trial  Judge. 

MoDzBMOTT  t).  Kbw  York  Cemt.  &,  H.  B.  B.  Qo, 

(Supreme  Omut,  Qmnral  Terra,  Stcond  D»parO»mL    Fabroarj  11, 1891.) 

Mavrb  AitD  SaKVA]ra— iHJtmns  to  Scsvakt. 

In  ao  action  against  a  railroad  company  for  personal  injuries.  It  appeared  that 
plaintiff,  who  was  employed  as  a''mactiimst'8  helper, "  was  directed  by  defendant's 
Toreman  to  couple  moving  cars,  but  was  not  instructed  as  to  the  danger  or  as  to  the 
proper  method  of  doing  the  work.  Held,  that  it  was  a  question  for  the  Jvry 
whether  plaintiff's  iajariBa  reaalted  f ram  ignorance  and  ftom  la^  of  instmoUon. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  John  McDermott  against  tbe  New  York  Central  &  Hudson 
River  Railroad  Ck>mpany.  It  was  stipulated  on  the  trial  that  the  court  might 
reserve  right  to  dismiss  the  complaint  after  verdict.  After  tbe  trial  the  court 
set  aside  a  verdict  for  plaintiff,  and  dismissed  the  complaint.  Plaintiff  ap- 
peals. 

Argued  before  Barnard,  P.  J.,  and  Dykmak  and  Pratt,  J  J. 

Morris  d  WMtehouse,  for  appellant.    Ashbel  Qreen,  for  respondent. 

Pratt,  J.  The  plaintiff,  who  was  a  "machinist's  helper,"  was  directed  by 
defendant's  foreman  to  couple  cars  in  motion.  This  was  a  dangerous  service, 
and  was  not  in  the  course  of  the  employment  for  which  plaintiff  had  been  en- 
gaged. He  was  not  instructed  as  to  the  danger,  nor  as  to  the  proper  method 
of  doing  the  work,  and  the  jury  have  found  that  his  injury  resulted  from  his 
ignorance  resulting  from  the  lack  of  instruction.  The  rule  is  wen  settled  that 
where,  by  authority  of  the  master,  an  employe  is  taken  from  his  ordinary  oc- 
cupation, and  put  to  a  service  with  whose  dangers  he  is  unacquainted,  proper 
instmctions  should  be  given  liim,  that  he  may  not  be  exposed  to  needless  peril. 
It  is  contended  for  defendant  here  that  the  plaintiff  had  such  a  knowledge  of 
the  dangers  he  incurred  that  this  rule  cannot  be  invoked  for  bis  benefit.  We 
think  tliat  was  a  question  for  the  jury.  Tbe  charge  placed  the  whole  qoes- 
tion  before  them,  and  they  were  instructed  that  tEe  point  of  the  case  was 
whether  plaintiff  was  hurt  because  he  was  not  instructed  how  to  do  the  work 
properly,  and  whether  if  he  bad  been  ioBtructed  lie  would  have  escaped.  We 
are  not  able  to  say  that  the  verdict  in  plaintiff's  favor  was  contrary  to  the 
evidence.  We  think  the  verdict  should  stand  as  decisive  of  the  facts  in  the 
case.  It  foilows  ttiat  the  order  granting  a  new  trial  slwuld  l>e  reversed,  and 
plaintiff  have  judgment  on  the  verdict,  with  costs  of  circuit  and  general  term. 

AUcenour. 


Dailey  v.  Yottno. 
iSuvremt  Court,  Oenerol  Term,  Second  Department.    Febraary  11,  IBM.) 

Bbai/-E»iats  Bboksbs— Comnssioxa. 

Defendant  employed  plaintiff  to  sell  a  house  for  Mm  at  $1,500.  Plaintiff  was  In 
negotiation  with  one  D.,  who  refused  to  pay  the  price,  and  he  told  defendant  so, 
bnt  defendant  rafused  to  take  less,  and  did  not  terminate  the  contract  with  plain- 
\^a.  Aftervrards  defendant  sold  to  B.  Xor  (1,800.  Heid,  that  plaintiff  was  en- 
titled to  recover  oommissions  as  the  procuring  oaoaa  of  the  salei, 

Appeal  from  Orange  county  court. 

Action  by  John  B.  Dailey  ag-ainst  Jacob  Young.     There  was  a  jodgnwrVt 
tar  plaintiff,  and  defendant  appeals. 
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Argued  before  Barnard,  P.  J.,  and  Dykuan  and  Pratt,  JJ. 
r.  N.  LltUe.  for  appellant.     B.  F.  Lata,  ( W.  F.  O'Neill,  of  counsel.)  for  te- 
spondent. 

Barnard,  P.  J.  The  complaint  avers  an  employment  of  the  plaintiff 
by  the  defendant  to  sell  a  house  and  lot  in  Middletown,  Orange  county, 
which  the  defendant  owned;  that  after  the  sale  the  defendant  requested 
the  plaintiff  to  accept  9100,  which  was  less  tiian  the  value  of  the  service, 
and  that  the  plaintiff  accepted  this  sum  as  the  value  of  the  work  done. 
The  answer  denies  the  complaint  entirely.  It  appeared  on  the  trial  that 
the  contract  of  employment  between  the  parties  in  respect  to  the  price 
was  that  it  was  to  be  $4,500.  The  defendant  sold  the  house  himself  for 
•4,200.  The  plaintiff  whs  in  negotiation  with  one  Donavan,  and  had  shown 
him  the  premis<«.  Donavan  would  not  pay  the  price,  and  the  plaintiff  so  in- 
formed the  defendant.  He  refused  to  take  less,  but  did  not  terminate  the 
contract  with  the  plaintiff.  He  was  told  that  the  proposed  purchaser  wanted 
an  abatement  of  one  or  two  hundred  dollars.  The  defendant,  on  this  state  of 
the  facts,  agreed  with  the  purchaser,  Donavan,  for  $4,200,  saying  that  "as 
long  as  be  was  doing  the  business  himself  he  would  not  have  to  pay  any  com- 
mission." These  facts,  if  found  by  the  jury,  put  the  parties  in  a  position  in 
respect  to  the  subject  of  the  contract  the  same  as  it  defendant  bad  told  plain- 
tiff to  sell  to  Donavan  at  the  price  he  took  himself.  This  was  the  view  of  the 
parties  themselves,  fur  defendant  promised  to  pay  the  $100  agreed  upon  after 
he  had  sold  to  Donavan.  Levy  v.  Ooogan,  9  N.  T.  Supp.  534.  The  plaintiff 
was  entitled  to  recover  this  sum,  and  the  judgment  should  be  atfirmed,  with 
costs. 


Homer  v.  Mix  et  al. 
(Supreme  Coturt,  Qeneral  Term,  SecondL  Department    Febmsiy  11, 1891.) 

NbOOTIABLB  INSTKCHBNTS — AOTIONS. 

Where  the  answer  ia  an  action  on  a  promissory  note  alleges  that  the  note  was 

fiven  in  renewal  of  another  note  held  by  the  payee,  and  that  the  old  note  was  not 
ellvered  up,  hut  there  Is  no  proof  given  that  the  first  note  was  not  paid  by  the  re- 
newal note,  a  judgment  for  plaintiff  wlU  be  sustained. 

Appeal  from  special  term,  Westchester  county. 

Action  by  William  Romer  against  James  C.  Mix,  as  maker,  and  Reese 
Carpenter,  as  indorser,  of  a  promissory  note.  There  was  a  judgment  tor 
plaintiff,  and  defendant  Mix  appeals. 

Argued  before  Barnard,  F.  J.,  and  Dyrhan  and  Pratt,  JJ. 

B.  A.  Montfort,  for  appellant.     William  Romer,  pro  ae. 

Barnard,  P.  J.  This  action  Is  brought  to  recover  upon  a  note  of  $50. 
dated  22d  AprU,  1890,  and  given  to  run  two  months,  with  interest.  The 
note  was  given  to  the  defendant  Carpenter,  and  by  him  transferred  before 
maturity  to  the  plaintiff  for  value,  which  was  protested  when  it  became  due. 
The  answer  of  defendant  Mix  admits  the  giving  of  the  note;  that  it  was  giv- 
en to  renew  another  note  for  the  same  amount,  but  that  the  old  note  was  not 
delivered  up.  The  answer  further  avers  as  a  defense  that  the  first  note  was 
one  of  a  series  given  by  Mix  to  one  Hubbell,  under  an  agreement  as  to  a 
patent  riglit,  and  that  Hubbell  cheated  him  (Mix)  in  the  transaction,  and  that 
the  defendant  Carpenter  knew  of  Hubbeil's  fraudulent  representation  in  re- 
spect to  the  patent  agreement.  When  the  case  came  to  trial  it  appeared  that 
the  note  was  $49.75.  It  appeared  that  it  was  given  to  renew  another  note 
held  by  Carpenter  for  $48.49.  There  was  no  proof  given  that  the  first  note 
was  not  paid  thereby.  There  is  only  an  inference  that  it  was  not  returned. 
That  fact  is  stated  in  the  answer,  and  the  evidence  is  silent  on  the  subject. 
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The  evidence  as  to  representation  made  by  Carpenter  to  defendant  Mix  was 
properly  rejected.  The  note  and  its  consideration  and  delivery  were  admitted. 
Tiie  agreement  between  Mix  and  Hublwll  was  admitted,  but  there  was  no  at- 
tempt to  connect  Carpenter  with  it,  no  proof  that  Hubbell  made  fraudulent 
representation,  or  that  Carpenter  Itnew  of  such  representation  t)eing  made. 
No  defense  was  proven  against  Carpenter,  if  be  had  been  the  plaintiff.  The 
plaintiff,  Homer,  proved  that  he  paid  the  full  face  of  the  note  before  it  matured 
in  cash,  and  there  was  no  contradiction  made  to  this  proof.  The  defense  of 
want  of  consideration  against  Carpenter  failed  on  the  triaL  The  judgment 
sboald  therefore  be  affirmed  witli  costs.    All  concur. 


Davis  et  al.  «.  Eyans. 
(SupmM  Court,  General  Term,  Second  Department.    VebrnMrj  11, 1S91.) 

AMOININO  lUMD-OwiTERS. 

Where  defendant  placed  sand  on  his  lot  aminat  the  brlok  wall  of  his  neighbor's 
building,  and  the  pressure  injured  the  wall,  he  U  liable  therefor. 

Appeal  from  Kings  county  court. 

Action  by  Frederick  W.  Davis  and  William  H.  Davis  against  George  W. 
Evans.    There  was  a  judgment  for  plaintiffs,  and  defendant  appeals. 
Argued  before  Babnabd,  P.  J.,  and  Dtkman  and  Pbatt,  JJ. 
/.  Stewart  Itoss,  for  appellant.    Alexander  MoKinney,  for  respondents. 

Dtkhan,  3y  There  was  no  defense  to  this  action,  and  there  is  no  merit  in 
tbe  appeal  from  the  judgment.  The  defendant  piled  a  quantity  of  sand 
against  tlie  brick  wall  of  the  plaintiffs'  building,  and  the  pressure  was  sutfi- 
clent  to  push  in  the  wall.  The  fact  of  tbe  breach  was  undisputed,  and  no 
adequate  cause  was  assigned  therefor,  except  the  pressure  resulting  from  the 
bank  of  sand,  and  with  tbe  verdict  of  tbe  jury  in  favor  of  the  plaintiff  we 
must  assume  that  to  have  been  the  canse.  The  use  by  the  defendant  of  his 
premises  in  a  manner  that  injured  the  property  of  the  plaintiff  was  wrongful, 
and  rendered  the  defendant  liable  for  tbe  damage  which  resulted  from  such 
use.    Tbe  judgment  and  order  should  be  affirmed,  with  costs.  >A11  concur. 


MoELROT  f).  MUMFOKD  et  al. 
(Suprem*  Court,  Oenerol  Term,  Second  Department.    Febmsry  11, 1801.) 

APFXAI.-B0III) — LlABILITr  OF  SinilTIBS. 

Plalntur  obtained  a  Judgment  aealost  a  railroad  company  in  the  supreme  ooort 
for  93,659.06,  which  was  unrmed  by  the  general  term,  and  Judgment  entered  for 
tl22.S>7  costs.  On  appeal  to  the  court  of  appeals  the  nndertaklns,  signed  by  defend- 
ants, recited  the  judgment  of  the  general  term  against  the  railroad  company  for 
tl3S.97,  costs  of  affirmance,  and  bound  defendants  "to  pay  all  costs  and  damages 
wUch  may  be  awarded  against  it  [appellant]  on  said  appeal,  not  exceeding  $500," 
should  the  judgment  be  affirmed  or  the  appeal  dismissed.  Code  Civil  Proo.  N.  T. 
1 1:<82,  provides  that, "  where  the  judgment  or  order  from  wbloh  an  appeal  is  taken  to 
tbe  court  of  appeals  affirms  a  judgment  or  order,  •  •  •  the  undertaking  must  be 
the  same  as  If  the  judgment  or  order  from  which  the  appeal  Is  taken  was  to  the 
same  effect  as  the  judgment  or  order  so  affirmed. "  field,  uat  the  undertaking  did 
not  require  defendants  to  pay  tbe  original  judgment,  but  only  the  judgment  tor 
costs. 

Appeal  from  circuit  conrt.  Kings  county. 

Action  by  Samuel  McElroy  against  Henry  Munford  and  others.    Than 
was  judgment  for  plaintiff,  and  defendants  appeal. 
Argued  before  Barnabd,  P.  J.,  and  Dykman,  J. 
Leelie  W.  Russell,  for  appellants.    T.  C.  Cronin,  for  respondent. 

Dtkuan,  .J.    Tbe  plaintiff  in  this  action  recovered  a  judgment  against  the 
Brooklyn  Under-Ground  Railroad  Company  in  the  supreme  court  in  June, 
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1887.  for  the  sam  of  $3,659.08,  which  was  afflmied  in  the  general  term,  and 
judgment  was  entered  upon  sucii  affirmance  for  6122.97  costs.  Upon  appeal 
to  the  court  of  appeals,  the  following  undertaking  was  executed  bj  the  defend- 
ants in  this  action: 

"Wliereas,  on  the  twelfth  day  of  December,  1887,  in  the  Ifew  York  au- 
preme  court,  oonntj  of  Kings,  Samuel  McEIroy,  the  above-named  respondent, 
recovered  a  judgment  against  the  Brookl/n  Under-Oround  Rail  road  Company, 
the  appellants,  for  the  sum  of  $122.97,  being  costs  of  affirmance,  and  with 
interest  thereon  Arom  that  date;  and  the  said  appellant,  feeling  aggrieved 
thereby,  intends  to  appeal  tfierefrom  to  the  court  of  appeals:  Now,  there* 
fore,  we,  Henry  Munford,  residing  at  Ko.  218  Quincy  street,  in  the  city  of 
Brool:1yn,  and  John  French,  residing  at  No.  4^9  Clinton  avenue,  in  Brooklyn 
city,  do  hereby,  pursuant  to  the  statute  in  such  case  made  and  provided, 
jointly  and  severally  undertake  tiiat  the  appellant  will  pay  all  costs  and  dam- 
ages which  may  be  awarded  iigainat  it  on  said  appeal,  not  exceeding  five  haa- 
dred  dollars,  and  do  abo  undertake  that  if  the  said  j  adgment  so  appealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will 
pay  the  sum  recovered  or  directed  to  be  paid  by  the  judgment,  or  tke  part 
thereo<  aa  to  which  judgment  is  affirmed. 

"DaMi  Deeembtr  21,  1889.  Jobn  Prehoh. 

"He!nbt  Munford." 

The  judgment  of  tbe  general  term  was  aSnned  bj  the  cotirt  of  appeals,  and 
a  judgment  was  entered  upon  such  affirmance  for  8121.72,  for  costs  in  that 
court,  in  favor  of  the  plaintiff  against  the  defendant^.  This  action  was  com- 
menced upon  tbe  undertaking  so  given  upon  the  appeal  to  the  court  of  ap- 
peals,  and  the  plaintiff  obtained  a  judgment  for  the  amount  of  the  original 
judgment,  together  with  the  subsequent  judgments  for  costs  on  the  appeals, 
and  tbe  defendants  have  now  appealed  from  such  judgment.  The  question 
presented  is  whether  tbe  plaintiff  can  hold  these  defendants,  who  were  tbe 
sureties  in  tbe  undertaking  on  the  appeal  to  the  court  of  appeals,  for  the 
amount  of  the  original  judgment  in  his  favor,  or  only  for  the  amount  of  the 
judgments  of  tlie  general  term  and  the  court  of  appeals.  As  tbe  order  ap- 
pealed frum  affirmed  ft  judgment  which  directed  and  required  tbe  payment  of 
a  sum  of  money,  the  form  of  tbe  uodertaliing  on  such  appeal  is  prescribed 
by  section  1332  of  the  Code  of  Civil  Procedure,  as  follows:  "Where  the  judg- 
ment or  order  from  which  an  appeal  rs  taken  to  the  court  of  appeals  affirms  a 
judgment  or  order  to  the  effeet  speerRed  in  either  of  tbe  last  five  sections,  the 
undertaking  must  be  the  same  an  if  the  judgment  or  order  from  whicb  tke 
appeal  is  taken  was  to  the  same  effeet  as  the  judgment  or  order  so  affirmed;" 
that  ia,  it  must  be  in  the  same  form  as  if  the  judgment  appealed  from  ren- 
dered a  judgiaenb  or  was  a  judgment  similar  to,  or  to  the  same  effect  as,  the 
one  which  it  affirmed.  The  undertaldng  most  be  so  drawn  as  to  secure  the 
payment  of  the  judgment  affirmed  by  tbe  judgment  from  which  the  appeal  is 
taken  to  iha  court  of  appeals,  i».  in  other  words,  the  sureties  in  aa  undertak- 
ing upon  an  iippe»I  to  ttie  court  of  appeals  must  be  made  liable  for  tbe  pay- 
ment of  tbe  original  judgment,  and  such  liability  must  be  imposed  by  the 
terms  of  tbe  instrument.  This  undertaking,  as  we  have  already  seen,  recites 
the  recovery  of  a  judgment  in  the  supreme  court  by  the  plaintiff  against  the 
Brooklyn  Under-Ground  Railroad  Company  for  8122.97,  being  coats  of  affirm- 
ance, with  interest,  and  tbe  grievance  of  the  defendant  thereby,  and  its  inten- 
tion to  appeal  therefrom  to  the  court  of  appeals,  and  that,  therefore,  the  de- 
fendants, pursuant  to  the  statute,  undertake  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  it  on  such  appeal,  not  ex- 
ceeding 8500,  and  also  undertake  that,  if  the  said  judgment  so  appealed  from 
or  any  part  thereof  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will 
pay  the  sum  recovered  or  directed  to  be  paid,  or  tlie  part  thereof  as  to  whieh 
judgment  is  affirmed.    There  was  but  one  judgment  mentioned  which  tba 
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defendants  undertook  to  pay  in  the  event  of  alflrmance,  and  that  was  the 
judgment  for  costs  of  the  general  term  of  $122.97,  and  there  Is  no  principle 
upon  wbich  their  liability  can  be  extended  beyond  the  terms  of  the  instrument 
which  they  signed.  That  instrument  in  no  Way  mentions  or  refers  to  the 
original  judgment,  and  they  never  nndertoiok  i^  payment.  Thsse  tiews  are 
tn  accordance  with  thd  e^tpressiODS  in  the  ease  of  ifars«  v.  JTtztbtouek,  10  Abb. 
IT.  C.  407,  and  Brings  v.  Brottn,  18  Abb.  K.  C.  481,  and  are(  not  hostile  to 
the  case  of  Goodwin  v.  Bund,  102  N.  Y.  224.  6  N.  £.  Bep.  889.  The  jud0< 
ment  should  be  revtnted,  irtth  coctts. 


BliiAUVBLT  •.  POWZU.. 

(Snifiremt  Oomi,  OwiereA  TenA,  aeeonA  Departmmt.    February  U,  IML) 

1.  A»i.tKtniKt^AtKrtbBti  AOTIOR  FKMDtKO. 

In  an  adUon  for  rent  due  under  a  leaae  for  certain  months,  brongbt  after  the  end 
of  the  term,  the  defease  of  another  acUon  pending  for  rent  for  saosequent  months 
is  not  sostolned,  where  it  does  not  appear  when  such  aoUon  was  broaght. 

i.   LaNDLOBD  AMD  "tsKANf— SviOTIOlt. 

A  tKspass  Vjr  thtrd  persons  on  leased  p>rcttiigM  Is  Mt  as  eMotion  of  the  tonaat 
by  tke  lesaw. 

Appeal  from  Bockland  county  court. 

Acti<m  by  Abram  Blauvelt  against  Calvin  0.  Powell.     Defendant  ap- 
peals. 
Argued  before  Babmabd,  P.  J.,  alid  ttriaiAit  tmd  Pratt,  JJ. 
Barrett  Z.  Snider,  tot  appellant.     William  S.  ffotedey,  tat  respondent. 

Babhard,  F.  J.  This  action  was  originally  commenced  before  » justice  of 
tke  peace.  TIm  eomplaint  stated  the  cause  of  action  to  be  for  rent  of  rooms  in 
Nyack  for  three  Aionths,  being  the  months  of  September,  October,  and  No* 
vember,  1888.  The  leasing  was  admitted,  as  stated,  at  815  per  month,  and 
tbat  the  rent  was  unpaid  fur  three  months.  The  defense  stated  in  the  answer 
was  former  suit  pending  and  eviction.  The  action  was  oonimtnced  on  the  28d 
of  November,  1889.  There  wasoSered  in  evidenceacopyofthejudgaient  roll 
of  the  county  court,  showing  an  action  brought  for  rent  of  December,  1888, 
and  January,  February,  and  Marcii,  1889.  This  record  was  rejected  because 
not  duly  (Sertlfied.  The  paper  is  n0t  returned,  and  it  is  impossible  to  saiy 
whether  it  was  or  was  not  certiQed,  so  as  to  justify  it^  introduction  in  ev^ 
dence.  It  Was  proven  timt  an  action  had  l>een  oommencttl  for  the  Mtter 
months  of  the  year,  but  the  time  of  its  commencement  was  not  disclosed. 
The  defense  of  a  former  action  pending  therefore  fails.  All  the  installiaontB 
due  upon  a  contract  must  be  iucluded  in  an  action,  but  separate  actions  are 
legal  for  each  installment,  and  it  is  manifest  that  this  action  was  first  oom> 
menced.  Mid,  after  all  the  installments  became  due  for  the  remainder  of  the 
year,  the  action  in  the  county  court  was  ttomaienaed.  The  defense  of  evic- 
tion also  failed.  The  plaintifiTS  lease  only  permitted  the  use  of  apaa-tments 
in  a  house,  and  the  eviction  eotisisted  in  the  fact  that  indepeiideot  partiesand 
their  workmen  made  noises  and  committed  trespasses  while  erecting  houses 
east  and  west  of  the  houses  in  which  the  demised  premises  were  situated.  A 
trespass  by  strangers  is  not  an  eviction.  There  must  be  dispossession  by  a 
parsmotmt  title,  or  by  the  act  of  the  landloid,  or  be  or  bis  servants  must 
make  the  occupancy  so  Ainoying  and  unoomfortable  as  to  Justify  a  tenant  ia 
removing  from  the  same.  The  proof  showed  nothing  to  justify  *  oondosioa 
«f  an  eviction.    The  jodgment  should  therefore  l>e  affirmed,  with  costs. 
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Axr  et  al.  o.  Shanket. 
{Supreme  Coitrt,  Oeneral  Term,  Second  DepartmenL    Fsbmarjr  U,  IflOL) 
Appeal  from  judgment  on  report  of  referee. 

Action  hy  Oeorge  J.  Axt  and  others  against  John  F.  Shankejr.  Then 
vas  a  judgment  for  plaintiffs,  and  defendant  appeals.  For  former  report,  see 
8  N.  Y.  Supp.  808. 

Oeorge  W.  Weiant,  for  appellant.    Frank  Comesky,  for  respondents. 
Argued  before  Barnabd,  P.  J.,  and  Diteman  and  Pratt,  J  J. 

Dtkhan,  J.  This  is  an  action  for  the  recovery  of  damages  for  the  wrongful 
conversion  of  personal  property.  The  defendant,  as  sheriff  of  Rockland 
county,  seized  the  property  in  question,  and  sold  the  same  as  the  property  of 
Adam  Axt,  under  an  execution  which  he  held  against  his  property.  Tlie  levy 
and  sale  under  the  execution  was  made  upon  the  theory  that  the  property  be- 
longed to  Adam  Axt,  the  defendant  in  ttie  execution,  but  the  referee  before 
whom  the  action  was  tried  has  found  against  the  defendant,  and  the  testi- 
mony sustains  the  finding.  As  there  were  no  errors  committed  on  the  trial, 
the  judgment  should  be  affirmed,  with  costs. 


Barnes  et  al.  v.  McDonald. 
(Supreme  Covrt,  Oeneral  Term,  Second  Department.    February  11, 18S1.) 

AMUHPSIT — IiOAJI  OV  UOSET— Etissnob. 

In  an  action  for  (1,500,  alleKed  to  have  been  loaned  to  defendant  by  plaintiff's  in- 
testate, it  appeared  that  certain  property  hfid  been  conveyed  to  one  S.  and  defend- 
ant's hnsband,  and  the  prioe,  tS,000,  was  paid  for  with  checks  eiven  to  decedent  by 
a  firm  to  wbion  she  bad  loaned  money.  There  was  evidence  that  defendant's  hns- 
band acted  for  defendant  in  the  purchase  of  the  property,  and  that  defendant  had 
acknowledged  that  she  borrowed  the  money,  though  she  denied  it  on  the  trial,  and 
her  husband  testified  that  S.  borrowed  all  the  money,  and  gave  him  haU.  8.  and 
defendant  were  children  of  deceased.    Held,  that  defendant  was  liable. 

Appeal  from  circuit  court  Richmond  county. 

Action  by  Stephen  D.  Barnes  and  William  Wheeler,  as  administrators  of 
Judith  Barnes,  deceased,  against  Ann  L.  McDonald.  There  was  a  judgment 
for  plaintifTs,  and  defendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dykhan  and  Pratt,  JJ. 

Samuel  C.  Mount,  for  appellant.  Calvin  D.  Vmi  Name,  {Albert B.  Board- 
man,  of  counsel,)  for  respondents. 

Barnard,  P.  J.  The  complaint  of  the  plaintiffs  avers  that  on  the  25tb 
day  of  February,  1881,  the  defendant  borrowed  of  the  deceased  $1,500.  The 
defendant  denies  this  fact.  The  trial  of  this  issue  exhibited  great  contradic- 
tion between  the  witnesses,  not  only  upon  the  main  issue,  but  also  on  collat- 
eral ones.  Certain  facts  stood  out  clearly  around  these  contradictions  which 
fo  far  to  throw  light  upon  the  question  of  fact  between  the  parties.  On  the 
5tb  day  of  February,  1881,  one  Mary  Cowau  conveyed  a  piece  of  land  in  New 
Jersey,  being  an  hotel  property,  to  Stephen  D.  Barnes,  a  son  of  deceased,  and 
John  H.  McDonald,  the  husband  of  defendant.  The  defendant  was  a  daughter 
of  deceased.  The  price  of  the  land  was  $10,500.  The  mortgages  on  it  were 
$7,500.  These  were  assumed  by  the  grantees,  and  the  balance,  $3,000,  was 
paid  in  cash.  It  is  clearly  proven  that  this  $3,000  was  paid  by  checks  given 
by  a  tirm  in  which  Stephen  D.  Barnes,  the  husband  of  deceased,  was  a  mem- 
ber. It  was  also  proven  that  the  $3,000  belonged  to  deceased.  It  had  been 
in  a  savings  bank  in  her  name,  and  her  husband  had  borrowed  it  of  her  for 
the  purpose  of  building  a  vessel,  and  had  returned  the  money  to  her  by  these 
checks.    The  question  is  not  very  material  as  to  the  ownership,  for  the  hus- 
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band  of  deceased  la  proven  to  have  recognized  his  wife's  title  to  the  money. 
The  title,  as  has  been  stated,  was  takmln  the  name  of  defendant's  husband. 
It  was  proven  that  she  permitted  her  husband  to  act  for  her  in  respect  to  the 
purchase,  and  the  title  was,  no  doubt,  taken  In  bis  name  at  her  reqoest.  It 
was  proven  by  several  witnesses,  and  on  different  occasions,  that  the  defend- 
ant acknowledged  that  she  made  the  loan,  and  tliat  she  would  repay  the  money, 
and  if  she  did  make  the  loan  herself  the  deceased  had  no  responsibility  as  to 
tlie  purpose  for  which  it  was  to  be  and  was  used.  The  defendant  on  the  trial 
denied  tlie  loan  to  her,  and  her  husband  testifies  that  he  did  not  borrow  the 
money,  but  that  Stephen  D.  Barnes  borrowed  all  the  money,  and  gave  him 
half.  It  is  apparent,  therefore,  that  the  deceased  made  the  loans;  that  it  went 
to  buy  the  house;  that  the  title  was  taken  to  Stephen  D.  Barnes  and  defend- 
ant's husband.  It  is  not  likely  that  Stephen  D.  Barnes  gave  the  money  to  de- 
fendant's husband,  and  it  is  not  likely  that  the  defendant's  mother  gave  the 
money  to  defendant's  husband.  The  referee,  therefore,  properly  found  that 
the  defendant  borrowed  the  money.  This  accords  with  the  probabilities  of 
the  case,  and  with  the  direct  testimonyin  support  of  the  plaintiff's  case.  The 
exception  to  the  exclusion  of  evidence  tending  to  show  that  an  attorney,  who 
was  an  adviser  of  plaintiff's  husband,  said  he  did  not  know  of  deceased  hav- 
ing money  in  the  firm  which  gave  the  checks,  was  immaterial.  There  was 
no  doubt  as  to  the  checks  being  given,  and  whether  the  husband  of  deceased 
gave  them  for  his  own  money  or  his  wife's  did  not  tend  to  release  the  defend- 
ant from  repaying  it,  if  she  borrowed  it.  Tlie  exception  that  Mr.  Van.  Bus- 
kirk  testified  to  a  conversation  with  Capt.  Barnes,  in  the  absence  of  defend- 
ant, seems  to  be  based  upon  a  mistaken  fact  The  witness  testified:  "I  am 
sure  that  Anna  McDonald  was  there  at  the  time. "  The  appeal-book  does  not 
show  any  error  calling  for  a  reversal,  and  the  judgment  should  therefore  be 
afilrmed,  with  costs.    All  concur. 


Fkden  0.  Smith. 
(Sitpreme  Court,  General  Term,  Second  Devartment.    February  11, 1881.) 
Certified  from  city  conrt  of  Brooklyn,  general  term. 

Action  by  Samuel  Peden,  Jr.,  against  Albert  Smith,  in  the  city  conrt  of 
Brooklyn.     An  appeal  was  taken  to  the  general  term  of  said  court,  where- 
upon  the  chief  judge  thereof  certified  it  to  this  court. 
Argued  before  Babnard,  P.  J.,  and  Dtkhan  and  Pratt,  JJ. 
Albert  tf.  MoDonal,  for  appellant.    John  F.  Brush,  for  respondent. 

Dtkman,  J.  This  action  was  commenced  for  the  recovery  of  commissions 
upon  an  exchange  of  real  property.  The  present  defendant  was  substituted  in 
the  place  of  the  original  defendant,  because  he,  as  well  as  the  plaintiff,  claimed 
the  commissions  upon  the  exchange.  The  cause  was  tried  before  a  judge 
without  a  jury,  and  he  has  found  that  the  defendant  was  employed  toexchange 
the  real  property,  and  was  the  sole  procuring  cause  of  such  exchange  on  the 
part  of  Brush,  who  was  the  original  defendant  in  this  action,  and  the  party 
from  whom  the  plaintiff  claimed  to  be  entitled  to  recover  his  commission. 
Such  finding  of  the  judge  is  well  sustained  by  the  eyidenoe,  and  the  judg- 
ment should  be  affirmed,  with  costs. 


Wood  e.  Lawbenob. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    February  11, 1891.) 

SaOOITDAKT  EriDBKOB. 

Defendant  gave  plaintiff  notice  to  produce  the  contract  sned  on,  which  plalntUr 
failed  to  do,  aUMring  that  he  had  delivered  it  to  a  third  person.  Held,  that  seoond- 
•ry  evidence  of  its  contents  was  properl;  admitted. 
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Appeal  from  circuit  oonrt,  Bocklund  couMy. 

Action  by  Andrew  Wood  against  Peier  Lawrence  tot  S882.91,  due  under  a 
contract  tor  tlie  erection  of  a  house  by  pMatiff,  and  for  money  loaned  to  pur- 
chase tin  lot  On  which  tbe  bouse  was  sneted.  Judgment  irat  entered  for 
plaiatlfl  for  •200,  and  plaintiff  appeals. 

Argued  before  fiAjUTAko,  P.  J.,  and  Dtxman  and  Pkatt,  J  J. 

9arrBtt  Z.  SnMer,  for  appellant.  To»pkin»  dk  Bannitter,  for  respond- 
ent. 

Pratt,  J.  The  qnestiom  of  fact  were  tubmitted  to  the  jury  In  a  charge 
that  was  not  excepted  to.  There  was  much  conflict  of  evidence,  and  we  caa- 
not  say  tbe  verdict  was  erroneous.  The  only  serious  question  of  law  is  upoa 
the  admission  of  atcondary  evidence  of  a  paper  signed  by  tbe  partiea,  and 
which  defendant  teatifled  he  last  saw  in  the  poesession  of  tbe  plalnUfl.  No- 
tice to  produce  had  been  griven  to  tbe  plaintiff.  The  excuse  for  non-produo- 
tion  was  that  plaintiff  had  subsequently  delivered  it  to  a  third  party.  The 
ooatraet  was  between  plaintiff  and  defendant,  and  the  written  evidence  of  the 
contract  waa  left  in  the  ^aintiff's  hands.  When  be  allowed  it  to  leave  his 
poBsesskm  he  took  tlie  risk  of  its  non-production.  The  notice  made  it  his 
duty  to  repossess  himself  of  the  instrument,  or  be  subjected  to  the  admissioa 
of  secondary  evidence  at  its  contents.    Judgment  affirmed,  wiUt  eoate. 


O'CONHOB  «.  SCBJUTZ  et  al, 
(Supnme  Oourt,  OtnenH  Term,  SeeonA  Dgpanmm*.    Febraary  U,  tSBU) 
laiTDLo&D  Aim  TaiTAKT— tlBcorxaY  of  PossSBSioir. 

In  aa  action  to  recover  possession  ot  real  estate,  it  appearsd  that  defendant  was 

an  uader-tenant  of  one  L.,  to  whom  plaintiff  bod  leased  the  premises,  and  that  tbe 
lease  had  expired.  Held,  that  a  verdict  for  defendant  was  against  the  weight  of 
the  evidence. 

Appeal  from  Westchester  county  court. 

Action  by  William  P.  O'Connor,  as  agent  of  the  Sisters  of  Charity  of  St. 
Vincent  de  Biul,  against  Williiim  Scbmltz  and  others,  to  recover  certain 
premises  leased  by  plaintiff  to  one  Lnnny,  and  sublet  by  Lunny  to  Schmits. 
A  judgment  of  the  jdstice  of  the  peace  Was  reversed  by  the  county  coort,  and 
defendatit  SchmitK  Hppeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkuan  and  P&ATT,  JJ. 

Seward  Baher,  for  appellant.     Joseph  E.  Otoett,  tot  respondent. 

Pratt,  J.  There  is  no  merit  in  this  appeal.  The  defendant  Schmltz  was 
an  nnder-tenant  of  one  Hugh  Lunny,  who  held  a  written  lease  of  certain 
premises  in  Westchester  county.  The  lease  had  expired,  and  the  plaiatifl 
commenced  these  ptoceedings  to  eject  the  tenant,  who  was  holding  over.  A 
trial  WHS  had  on  tbe  16th  of  May,  1890,  a<id  a  verdict  rendered  for  the  defend* 
ant.  Judgment  and  verdict  entered  in  the  justice's  docket  on  the  5tbOf  July, 
1890.  and  defendant  appealed,  and  judgment  reversed  In  coutity  court.  The 
fact  that  plaintilT  paid  the  costs,  and  served  a  notice  of  appeal  before  theeatry 
of  judgment,  bad  no  legul  effect,  and  the  judgment  in  the  ooanty  eburt 
was  right.  The  defendant  was  the  tenant  of  Lunny,  aikd  Mt  tbe  tetaaiDt  of 
the  plaintiff,  and  Lunny's  lease  had  expired.  Thee«  fS«ta  appAwred  MfMa 
the  jury  in  the  justice's  court,  and  tba  verdict  was  against  the  evidence. 

Judgment  affirmed,  with  costs. 
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HiooiNsoiT  B.  SscoND  Nat.  Bark  of  Cmr  or  New  York. 

{Supreme  Court,  General  Term,  Second  Department.    Pebroary  11, 1891.) 

RXTBASI— COSSISSHATIOa'— DOUBirtTL  CLXIM. 

A  ctMek  daMd  Fehraaiy  imk  vra*  pnaMtef  on  I^Bfttwuy  IMA,  by  t&a  payee  to  do- 
fendant  bank,  on  which  it  was  drawn,  and  paid  in  Uporanoe  of  the  fact  that  the 
maker  had  died  on  the  day  the  check  was  paid.  Tae  payee  had  buainesB  rela. 
tions  with  the  widow  of  the  deceaaed  maker,  who  was  also  administratrix,  and  waa 
her  confldential  adviser.  Four  years  later  the  administratrix  sued  defendant  for 
the  anoomt  oC  the  ekeck,  on  the  ground  that  it  was  a  forgery,  bat  afterwards  dis- 
oontlnned  the  action,  and  gave  defendant  a  general  release.  Held,  that  the  doabb- 
fol  nataie  of  the  claim  against  defendant  was  a  suiBoient  consideraUoD  to  support 
the  release. 

Sxeeptions  from  etrcuit  eonrt,  Kings  eomtj. 

Action  by  Gbarles  S.  Higginaon,  as  assignee  of  the  admlnistrfttrlx  de  bonis 
non  o(  J.  B.  Faller,  i^iunst  the  Second  National  Bank  of  th«  City  of  New 
York.  PlaiaHff'a  anignoc  vrm  the  auccessor  ot  Sarab  L.  Fuller,  who  had 
been  appointed  administratrix  of  decedent,  and  was  afterwards  remored.  A 
verdict  was  directed  for  defendant,  and  plaintlS's  exceptions  were  ordered  to 
be  beard  at  general  term  in  the  first  instance. 

Argued  before  Barnabd,  P.  J.,  and  Dtkmai?  and  Pbatt.  JJ. 

Clark  (£  Banibom,  for  plaintiff.  BuUer,  Btillman  A  ffnbbard,  for  de- 
fendant. 

Babnard,  p.  J.  J.  B.  Puller  gave  a  check  on  the  defendant's  bank, 
\rhere  he  had  a  deposit,  just  before  his  death,  or  some  one  forged  his  check 
on  this  bank,  for  81i710.  The  check  was  not  presented  at  the  bank  until 
after  Fuller's  death.  The  check  was  presented  in  regalar  coarse  of  business, 
and  was  paid  by  the  bank  in  ignorance  of  the  fact  that  Fuller  was  then  dead. 
The  payee  of  the  «he«rk  was  H.  B.  Crosby.  The  check  was  dated  February 
18, 1879,  and  was  paid  February  15,  1879,  by  a  deposit  to  Crosby  on  that  day. 
Crosby  had  been  hi  some  sort  of  bnsiness  relation  with  Mrs.  Fuller  alter  her 
hosband's  de»eh.  On  the  24th  of  April,  1883,  Mrs.  Fuller,  as  administratrix 
of  the  deceased,  brougfit  an  action  to  recover  the  91|710  of  the  defendant.  The 
defendant  denied  tl)e  claim,  and  the  action  was  referred  on  the  eve  of  trial. 
Tbe  plaintiff  then  discontinued  the  action,  and  executed  a  general  release,  de- 
signed to  sxtingulsli  tbe  right  of  action.  This  arrangement  was  perfected 
by  an  order  dtscoirtiBiifng  the  action  upon  payment  of  costs  to  the  plalntiS's 
attorney  and  referee.  This  order  was  entered  the  10th  of  October,  1883.  In 
tbe  early  part  of  that  year  the  attorney  for  the  t)ank  had  fonnd  out  Mr. 
Crosby.  He  was  a  confidential  adviser  In  some  way  of  the  administratrix, 
bat  claimed  to  hare  a  demand  against  her  for  services  and  money  paid.  Mn. 
Fuller  bad  an  indi  vidoal  claim  also  against  Crosby.  Under  this  state  of  the  facts 
tbe  adminiBtiatrix  discontinued  the  suit,  and  relinquished  the  claim  against 
tfte  banic  is  the  rslease  good?  There  is  no  proof  of  fraud  in  procuring  the 
retease.  It  is  evident  that  tlie  whole  facts  in  respect  to  the  cl)eck,  as  between 
tbe  deceased,  iiis  widow,  and  Crosby,  are  not  known.  There  seems  to  be  no 
reasonable  groand  for  a  belief  in  the  forgery  of  the  check.  It  was  honorably 
given  and  paid  In  good  faith,  in  ignorance  of  the  death  of  tlie  giver  of  the 
ebeek.  No  donbt  the  family  had  the  money,  for  the  widow  wsis  late  in  bring- 
ing ber  action,  if  it  was  a  forgery.  At  any  rate,  the  question  of  the  bank's 
UablUty  was  an  open  one,  and  was  represented  thus  by  Mrs.  Fuller,  who,  with 
her  dangbter,  was  then  supposed  to  be  next  of  Icin.  The  release  i»  good.  A 
disputed  claim  is  the  subject  of  a  release.  Inauranae  Co.  v.  Watson,  59  N. 
Y.  390.  Tbe  administratrix  was  not  bound  to  go  to  trial  In  her  action  if  she 
knew  that  she  had  no  real  claim,  and  put  the  estate  to  the  costs  of  the  defense. 
The  rule  is  the  same  where  the  party  mskes  or  defends  a  disputed  claim  as  a 
trastaa  or  an  individual  only.    In  no  case  will  a  mere  release  without  consid- 
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eration  discharge  the  claim,  bnt  a  dispute  as  Uf  the  ralidlty  of  the  claim  is 
both  a  good  and  valuable  consideration  to  support  a  release.  Palmertony. 
Hvaford,  4  Denio,  167;  Pierce  v.  PUree,  25  Barb.  243;  Wehntm  v.  Euhn, 
10  Alb.  Law  J.  239.  The  exception  should  therefore  be  overruled,  and 
judgment  given  for  tbe  defendant  npon  the  verdict,  with  oosts.    All  oonour. 


In  re  Valentinb. 
(Supreme  Court,  Oenerat  Term,  Second  Department.    February  11, 1801.) 

1.  Wills— CoHSTKnoTioN. 

Testator  devised  real  estate  to  his  executors,  with  a  direction  that  one  J.  shoold 
have  the  use  of  one  of  the  parcels  devised  as  long  as  she  shonld  live  and  remain  the 
widow  of  testator's  son  A.,  and  provided  that  the  executors  should  receive  the  rents 
and  profits  of  the  property  so  devised,  "subject  to  tba  right  of  said  J.,"  during  the 
lives  of  testator's  two  grandsons,  but  not  to  exceed  16  years,  and,  at  the  end  of  tbe 
16  years,  sell  the  property  devised,  and  divide  the  proceeds  between  said  two 

?'rand8ons     Held,  that  the  parcel  of  which  J.  was  given,  tbe  use  was  not  excepted 
rom  the  direction  to  sell  at  tbe  end  of  tbe  16  years. 
9,  Same. 

Testator  devised  land  to  his  executors  to  bold  the  same  in  trust  for  the  lives  of 
testator's  two  grandsons,  but  not  to  exceed  16  years,  and  at  tbe  end  of  the  16  years 
to  sell  the  land  and  divide  it  between  said  grandsons,  "and  the  issne  of  such  of 
them  as  may  then  be  dead,  leaving  such  issue  or  descendants  then  surviving.  * 
Held,  that  the  words  "then  dead"  and  "then  surviving"  referred  to  the  end  of  the 
16-years  period,  unless  shortened  by  tbe  death  of  both  grandsons  before  tbat 
time, 
t.  AssiaNMBKT— Whxt  mat  bb  Assigned. 

Tbe  grandsons  of  testator  bad  an  assignable  Interest  before  tbe  end  of  the  10  yean 
in  the  property  so  devised. 

Appeal  from  surrogate's  court,  Westchester  county. 

Accounting  of  Abraham  B.  Valentine,  as  trustee  under  the  will  of  Abraham 
Valentine,  deceased.  Qeorge  F.  Valentine  claimed  the  distributive  share  of 
John  £.  Valentine,  one  of  the  grandsons  of  testator,  who  survived  the  16-year 
period  referred  to  in  the  opinion,  under  an  assignment  by  said  John  H.  Val- 
entine, made  before  the  end  of  such  period,  of  his  share.  John  H.  £.  Valen- 
tine claimed  said  share  as  the  only  child  of  John  H.  Valentine.  From  the  de- 
cree of  the  surrogate  sustaining  tbe  claim  of  George  F.  Valentine,  John  H.  E. 
Valentine  appeal. 

Argued  before  Babnabd,  P.  J.,  and  Dteman  and  Fbatt,  JJ. 

Thomas  M.  WTteeler,  for  appellant.    Fsrcel  Miner,  Jr.,  for  reapondent. 

Barnard.  P.  J.  Abraham  Valentine  died  leaving  a  will  admitted  to  pro- 
bate June  7,  1858.  By  the  ninth  clause  of  this  will,  which  is  very  long,  tbe 
testator  devised  certain  real  property  to  his  executors  to  receive  the  rents  and 
profits,  and  apply  them  as  directed  by  this  clause  for  the  lives  of  two  persons 
named  therein,  not  exceeding  16  years,  if  these  lives  or  either  of  them  sur- 
vived  that  period.  The  property  was  then,  at  the  end  of  the  16  years,  to  be 
sold,  and  the  proceeds  divided.  There  was  included  in  this  property  a  house 
and  lot  in  the  city  of  New  York.  By  the  ninth  clause  in  question  a  gift  of  a 
life-estate  in  this  house  was  given  to  Jane  Valentine  so  long  as  she  remained 
the  widow  of  testator's  son  Abraham  Valentine.  Tbe  direction  at  the  end  of 
tbe  16  years  did  not  exempt  this  house  and  lot  from  sale,  only  providing  that  the 
devise  to  the  executor  was  "subject  to  the  right  of  the  said  Jane  Valentine." 
Both  of  the  lives  survived  the  16  years,  and  all  the  property  was  sold  except 
the  house  and  lot.  The  scheme  required  the  sale  of  the  remainder  in  this 
parcel,  as  well  as  of  the  rest  of  the  property  contained  in  that  clause.  John  H. 
Valentine  was  one  of  the  distributees  of  the  moneys  under  this  clause,  and  he 
survived  the  16-year  period.  He  therefore  had  a  vested  estate,  with  a  right 
to  immediate  possession,  when  that  period  arrived,  and  this  embraced  the  house 
and  lot  as  well  as  the  other  property.    By  the  tenth  clause  of  the  will  the  tes- 
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tatorg»Tecertnin  property  therein  described,  one-half  to  Sainu?!  M.  Valentine 
and  the  other  half  to  bia  executor,  to  be  managed  and  rented  by  bis  executor, 
and  the  proceeds  applied  to  the  use  of  the  same  children  of  Abrahnm  A.  Val- 
entine who  were  the  distributees  of  a  portion  of  the  property  in  the  ninth 
clanse.  The  property  In  the  tenth  clause  is  subject  to  chiirges  particularly 
specified  therein.  The  executors  were  authorized  to  sell,  and  apply  proceeds 
as  directed,  and  "to  divide  and  pay  to  the  aforesaid  children  of  the  said  Abra- 
ham A.  Valentine,  deceased,  and  the  issue  of  such  of  them  as  may  then  be 
dead,  leaving  such  issue  or  descendants  then  surviving,  in  the  same  propor- 
tion as  I  have  hereinbefore  directed  my  executors  to  pay  to  them,  the  money* 
arising  from  the  sale  of  the  said  stone  house  and  lot  in  the  ninth  article  of 
this,  my  will."  John  H.  Valentine,  one  of  the  children  of  Abraham  A.  Val- 
entine, died  November,  1876.  The  life-estate  expired  in  November,  1888.  I 
think  the  words  "then  be  dead"  and  "then,  surviving"  refer  to  the  end  of  the 
16-year  period,  if  not  shortened  by  the  death  of  both  lives  before  that  time. 
The  testator  evidently  intended  to  dispose  of  all  his  properly  in  the  ninth  and 
tenth  clauses  in  the  same  way.  The  trust  could  not  exceed  16  years,  and  at  the 
end  of  that  time  the  property  was  given  absolutely  to  the  persons  then  entitled. 
A  postponement  of  the  timeof  saleof  IheKew  York  house  until  after  one  of  the 
beneliciaries  died  would  not  deprive  him  of  the  estate,  if  such  beneficiary  sur- 
vived to  be  entitled  to  take  immediate  distribution.  If  one  was  practicable. 
The  iissignment  of  John  H.  Valentine  before  the  16-year  period  had  expired 
was  good.  He  had  either  a  vested  interest,  or  would  have  if  he  survived 
until  a  specified  event  happened  which  caused  the  vesting  of  the  estate.  In 
either  case  he  had  an  interest  which  was  alienable  to  the  same  extent  as  if  in 
possession.  Ham  v.  Van  Orden,  84  N.  Y.  257.  The  absolute  direction  to 
convert  the  land  into  money  operates  as  an  equitable  conversion.  The  record- 
ing acts  did  not,  therefore,  apply  to  the  assignment  from  John  H.  Valentine 
and  his  successors  in  title.  The  decree  should  therefore  be  aflBrmed,  with 
coats. 

Ons  e.  Bebtholf  et  at. 
(Supreme  Court,  Qeneral  Term,  Second  Department    Fehmary  11, 18B1.) 

ASMOmaKT  FOB  BeKERT  OT  CrESITOBS— PkEPEREKCE— MORTOA.aEB. 

In  action  to  set  aside  a  general  assigoment  and  certain  mortgages  executed  im- 
mediatelT  before  the  assignment,  as  constituting  one  transaction  to  defraud  cred- 
itors, and  therefore  void  under  Laws  N.  Y.  1887,  a  608,  providing  that  in  general 
aasignmenta  preferences  shall  not  he  valid  except  to  tbe  extent  of  one-third  of  the 
assigned  estate,  the  general  term  of  the  supreme  court  will  not  hold  such  assign- 
ment and  mortgages  illegal,  without  regard  to  the  Intent  of  the  a8Bignor,.where 
the  authorities  are  conflicting,  but  none  are  cited  from  the  court  of  appeals. 

Appeal  from  special  term.  Orange  county. 

Action  by  Charles  H.  Otis  against  Andrew  T.  Bertholf  and  others,  to  set 
aside  a  general  assignment  by  defendant  Josiah  Otis  to  Bertholf,  executed  on 
December  26,  1888,  and  also  certain  mortgages  executed  by  the  assignor  on 
the  business  day  preceding,  as  constituting  a  single  transaction,  and  intended 
to  evade  Laws  N.  Y.  1887,  c.  503,  providing  that  in  all  general  assignments 
any  preferences  created  therein  shall  not  be  valid,  except  to  the  amount  in 
value  of  one-third  of  the  assigned  estate.  There  was  a  judgment  for  defend- 
ants, and  plaintiff  appeals. 

Argued  before  Dykman  and  Pratt,  JJ. 

Oharlea  9.  Dill  and  WUliam  Vanamee,  for  appellant.  Daniel  Finn  and 
Letffie  E.  Carr,  for  respondents. 

Pratt,  J.  The  trial  court  refused  to  find  that  the  mortgages  were  part  of 
a  single  scheme  of  which  the  assignment  was  the  completion.  There  was  a 
refusal  to  find  that  the  assignor  and  assignee  discussed  the  matter  of  the  aa- 
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rignment  before  the  mortgages  were  given.  BeAiaal  atoo  to  find  that  tbete 
was  an  attempt  to  evade  the  statute.  We  caneot  say  tJbeae  reJnaaLi  are  con- 
trary to  the  evidence.  The  judgment  niuat  tlMrefore  be  affirued,  unless  w« 
go  BO  far  as  to  hold  that  tbe  trassfen  complained  of  were  illegal,  witliaut  re- 
gard to  the  intent  of  the  assignor.  The  appellant  takes  this  position,  and 
abundant  autboritica  are  cited  in  its  Mpport.  But  the  ca«es  are  not  uniform, 
and  none  are  cited  from  ota  bigbeat  oourt.  So  much  has  been  written  upon 
the  question,  and  the  views  expressed  are  so  diverse,  that  it  is  plain  the  doubts 
cannot  be  solved  without  the  assistance  of  a  higher  court.  We  therefore  see 
no  advantage  in  pursuing  tbe  discussion,  and  are  of  the  <^inion  that  the 
judgment  appealed  from  should  be  affirmed,  without  costs. 


TABEB  v.  CKUTEEXa. 

(Suprtme  Court,  General  Term,  Second  Department    Tabraary  11, 1801.) 

TBS8P.1B8  BT  CaTTLI — DSTEOTIVB  FSKGBS. 

In  an  acUoe  tor  damaKes  eaiued  by  defend  ant's  cattle  treapassing  on  plalntUTs 
land,  It  appeared  tbat  the  catUe  escaped  from  defendaot's  premises  through  an 
openlne  in  the  fence  between  defendant  and  one  H.,  and  thence  upon  plalntUPs 
land.  Plaintiff  had  been  aocnstomed  to  pass  through  such  openiBfr,  and  over  a 
temporary  road  on  dafendaat's  land,  to  the  .highway,  withoat  objeetiob,  but  it  did 
not  appear  that  plaintiff  made  the  opening  in  t£e  f anca.  Held,  that  defendant  was 
liable. 

Appeal  from  Dutchess  county  oonrt. 

Action  by  Walter  F.  Taber  against  John  Oratbeis  for  trespass  bj  defend- 
ant's eattle  on  plaintiff's  land.  In  constructing  a  railroad  through  pkuntUTa 
land  a  deep  cut  was  made.  The  railroad  company  agreed  to  build  a  bridge 
over  the  cut  so  that  plaintiff  could  pass  from  one  part  of  his  land  to  the  oUmc. 
Afterwards  the  ivrnpany  made  a  temporary  agreement  with  plaintiff  aadooe 
Haggerty,  whose  land  lay  between  the  landi  of  plaintifl  and  defendant,  by 
which  he  gave  them  a  right  of  way  through  land  of  defendant  then  occupied 
by  the  company.  A  lane  was  opened  between  the  railroad  and  the  lands  of 
plaintiff  and  Haggerty  to  defendant's  line,  wliere  an  opening  was  made  in  the 
fence.  Thence  plaintiff  and  Haggerty  passed  over  defendant's  land  to  a  gate 
on  the  highway.  After  the  railroad  company  had  ceased  to  occapy  the  land 
over  whicli  the  way  was  opened,  plaintiff  and  Haggerty  continued  to  use  it 
without  objection.  Dt>fendant's  cattle  went  through  the  opening  between  de- 
fendant and  Haggerty.  A  judgment  of  the  justice  was  affirmed  by  the  county 
court,  and  defendant  appeals. 

Argued  before  Bahnakd,  P.  J.,  and  Dtkxaii  and  Pratt,  J  J. 

Frank  B.  Loum,  for  appellant.     Wilkinson  A  Cossum,  for  respondent. 

Pratt,  J.  There  is  but  little  in  this  case  bat  questions  of  £sctf  and  tlwae 
were  settled  below  by  findings  in  favor  of  the  plaintiff.  There  is  no  evidence 
that  the  fence  at  the  point  wliere  the  defendant's  cattle  got  out  of  his  lot  waa 
taken  down  or  destroyed  by  the  plaintiff.  In  fact,  it  does  not  dearly  appear 
where  they  did  get  out,  although  there  is  some  proof  that  it  was  at  parts  of  ao 
old  stone  wall  that  bad  been  torn  down.  The  fact  that  a  gate  had  been  placed 
in  the  fence  for  the  convenience  of  the  plaintiff  conatitated  no  defense,  without 
going  further,  and  showing  that  plaintiff  left  it  (^len,  there  being  no  proof  it 
was  not  sufficient  and  secure  when  it  was  put  up.  When  the  plaintiff  Itad 
proved  a  frequent  trespassing  upon  his  iaod  by  tbe  defendant's  cattle,  we  think 
the  burden  was  cast  upon  the  defendant  to  show  he  was  not  in  fault,  inas- 
much as  the  defendant  made  no  explanation,  ao  for  as  appears,  wlien  notified 
of  various  trespasses.  Assuming,  however,  that  the  cattle  went  out  of  de- 
fSndant's  land  through  the  temporary  road  and  in  plaintiff's  land  at  a  point 
where  it  was  the  duty  of  Haggerty  to  fence,  the  defendant  would  still  be  Uabto 
for  permitting  his  «attle  to  get  into  the  temp«rary  r«ad.    It  was  dafeodant'a 
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duty  to  see  that  his  cattle  were  restrained  upon  his  own  land,  and  although 
Haggerty's  negligence  may  have  contributed  to  the  injury,  yet  the  defendant 
ifl  liable.  These  tnspasses  had  continued  for  so  long  a  time  to  the  knowledge 
of  defendant  that  the  duty  was  caat  upon  him  to  either  fence  against  this  tem- 
porary road  or  close  it  entiT«Iy,  bo  matter  who  made  the  road.  In  any  yjew, 
we  think  the  defendant  failed  to  make  any  valid  defense,  and  the  judgment 
■lUst  be  afiBrmed. 


JPboflr  «v  rel.  WnusoN  «.  Boabd  of  Tbttbtke*  of  Mt.  Yeknon. 

iSujjreme  Court,  General  Term,  Second  Departmgnt.    Febrnary  11, 1801.) 
1.  ViiXAoc  Tbcbtbb8.~Oath  or  Omcc 

Mt.  Vernon  riUaga  efaarter,  (liaws  N.  T.  iaS7,  &  KM.)  tit  8, 1 1,  inpocas  on  the 
▼iUage  trustees  the  duty,  iiucr  aUa,  of  apprebaoding  and  punistiuig  disorderly 
persona.  Section  6  authorizes  them  to  appoint  extra  police  constables  and  night 
watebmen.  Held,  that  such  powers  are  vested  in  the  trustees  as  a  board,  and  not 
as  individnals,  and  tbey  are  not  within  Laws  N.  Y.  1£90,  c  168,  requiring  "ptdioe 
offlcials"  to  take  a  certain  oath  in  relation  to  their  interest  In  the  manufacture  or 
aale  of  intoxicating  liquors. 

%.   SaHB — ]li.NDXHD8  TO  FlLL  VACASCT. 

Sinoe  the  aet  of  1890  does  not  declare  the  offices  therein  enumerated  vacant  hj 
reason  of  the  failure  of  the  offtcers  to  take  the  oath,  but  merely  dlaqnalifles  a  per- 
son from  holding  such  ofiloe,  and  famishes  s  cavwe  of  focefoltnre,  numdatmu  to 
fill  a  vacancy  wiU  not  Ue,  bat  a  vacancy  can  be  created  only  by  a  direct  proceed- 
ing for  that  purpose. 

Appeel  ttow  special  term.  Weatcbester  coanty. 

Application  by  Charles  H.  Wilson  for  mandamus  to  tbe  botrd  of  truateaa 
of  the  village  of  Mt.  Vernon.  The  writ  was  granted,  and  defendant  appeals. 
LiSWB  N.  Y.  1890,  c.  163.  is  entitled  "An  act  to  prohibit  excise  commissioners, 
excise  inspectors,  police  oflSclals,  or  their  subordinates  from  being  interested 
In  the  manufacture  or  sale  of  any  spiritaous  or  malt  iiquors,  ales,  wines,  or 
beer." 

Argued  before  Baknard,  P.  J.,  and  Pratt,  J. 

ITorman  A.  Lawler,  for  appellant.  Cloae  &  Bobartton  and  Frank  If.  Bvck, 
for  respondent. 

Pratt,  J.  This  was  an  application  by  Charles  H.  Wilson,  an  tieetor  of  the 
villageof  Mt.  Vernon,  for  a  peremptory  mandamut  to  compel  the  defendant  to 
fill  a  vacancy  in  the  oflice  of  trustee  of  said  village,  occasioned  by  the  failure  of 
Bartholomew  McGrane  to  take  the  oath  required  by  chapter  163  of  the  Laws  of 
1890.  McGrane  was  duly  elected  trustee  of  the  village  of  Mt.  Vernon  on  the 
Slat  day  of  May,  1889,  for  the  period  of  two  years  from  the  28tb  day  of  May, 
1889;  took  the  oath  of  office  indue  time,  and  entered  upon  the  duties  of  his  office 
as  such  trustee  when  said  chapter  168  of  the  Laws  of  1880  took  effect.  Mc- 
Grane did  not  take  tlie  oath  required  by  said  aet  within  the  time  prescribed 
therein,  nor  has  he  since  taken  it.  It  is  claimed  he  was  a  police  official  by 
virtue  of  his  office  as  trustee.  Tliis  claim  is  sought  to  be  proved  by  a  refer- 
ence to  the  act  (chapter  544,  Laws  1887,  tit.  8,  §  1)  deflning  the  dutiee  of 
trustees,  in  which,  among  other  duties  imposed  upon  them,  is  that  of  appre- 
hending and  punishing  common  prostitutes,  vagrants,  and  disorderly  persons, 
and  also,  under  section  6  of  said  act,  said  trustees  may  "appoint  one  or  more 
police  constables,  extra  police,  and  night  watchmen."  These  powers  are  vested 
in  the  board  of  trustees  as  a  board,  and  not  in  the  Individual  members.  It 
would  not  be  claimed  that  a  trustee  could  of  his  own  motion  arrest  and  pun- 
ish a  vagrant,  for  instance,  or  appoint  extra  police.  In  the  former  case  it  was 
intended  that  the  board  in  its  legislative  capacity  could  pass  ordinances  for 
the  arrest  and  punishment  of  vagrants ;  and  in  the  latter,  that  the  board  might, 
is  an  emergency,  at  tlieir  discretion,  appoint  extra  police  officers.  If  this  is 
tbe  trne  oonstruction,  it  follows  that  a  trustee  does  not  come  within  the  ciaas 
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of  officers  designated  in  chapter  163  of  the  act  of  1890  who  are  required  to 
take  the  oath  required  by  that  act.  I  thinlc  it  is  clear  that  this  act  was  only 
intended  to  apply  to  the  excise  commissioners,  excise  inspectors,  police  offi- 
cers, and  their  subordinates.  Neither  in  the  title  nor  in  the  body  of  the  act  is 
a  trustee,  liy  that  name,  required  to  talce  the  oath.  Our  conclusion  is  that  the 
net  of  1890  was  never  Intended  to  apply  to  a  trustee  of  a  village  under  such  an 
act  as  that  of  ciiapter  544  of  the  Laws  of  1887.  It  may  be  f urtlier  stated  that  the 
act  of  1890  does  not  declare  the  office  vacant  by  reason  of  not  taking  the  oath, 
but  merely  disqualified  a  person  fiora  holding,  and  debars  him  from  continu- 
ing to  hold,  any  office  mentioned  in  the  act.  It  therefore  follows  that  there  is 
no  vacancy  which  the  board  of  trnstees  can  be  required  by  mandamus  to  fill. 
These  views,  if  correct,  are  sufficient  to  reverse  the  judgment;  but  it  may  not 
be  amiss  to  add  that  a  failure  to  take  the  oath  under  the  statute  of  1890  does 
not  create  a  vacancy,  but,  at  the  utmost,  only  furnishes  a  cause  for  forfeiture, 
and  a  vacancy  can  only  be  created  by  a  direct  proceeding  for  that  purpose. 
The  case  of  Cronin  v.  Stoddard,  97  N.  T.  271,  is  the  same  in  principle, 
and  in  that  case  this  doctrine  was  laid  down.  The  authorities  are  abundant 
and  conclusive  upon  this  principle.  People  v.  MoKinney,  52  N.  Y.  874; 
Adams  v.  Tator,  42  Hun,  384;  Weeks  v.  EllU,  2  Barb.  320.  Again,  the 
rule  is  well  settled  that  a  mandamus  is  not  a  proper  remedy  of  trying  tlie  title 
to  an  office.  People  v,  Stevens,  5  Hill,  616;  People  v.  Mayor,  etc.,  3  Johns. 
Cas.  79;  People  v.  Lane,  55  N.  Y.  219;  Foot  v.  Stiles,  57  N.  Y.  399.  Not 
only  upon  what  we  regard  as  a  proper  construction  of  the  statutes,  but  upon 
an  error  in  the  mode  sought  to  oust  the  trustee  from  office,  we  tbinlc  the  Judg- 
ment must  be  reversed. 


Pboflb  e.  MORQAN. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    February  11, 1891.) 

BuaoLABT — Possession  or  BuRC>iJt.B8'  Tools, 

On  an  indictment  under  Pen.  Code  N.  Y.  {  SOS,  providing  that  If  any  one  has  In 
possession,  in  the  day  or  night  time,  any  tool  or  implements,  adapted  or  commonly 
used  for  the  commission  ol  burglary  or  other  crime,  under  ciroumstances  evincing 
an  intent  to  use  them  in  the  commission  ot  crime,  he  shall  be  guilty,  etc.,  it  ap- 
peared that  defendant  was  found  loitering  on  the  street  at  1  o'olocJc  in  the  morning, 
and  when  asked  what  he  was  doing  refused  to  answer.  He  also  made  evasive  and 
contradictory  statements  as  to  where  he  lived.  There  were  found  In  his  possession 
certain  instruments  which  were  adapted  to  burglary  as  well  as  to  honest  work. 
Defendant  had  previously  been  convicted  of  burglary.  Meld,  that  the  evidence 
was  sufflcient  to  sustain  a  conviction. 

Appeal  from  court  of  sessions,  Kings  county. 

James  E.  Morgan,  alias  Thomas  Morgan,  altas  Thomas  Matthews,  was 
convicted  of  having  burglars'  tools  in  his  possession,  and  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  J  J. 

Jerry  A,  Wernberg,  for  appellant.  Jamet  W.  Ridgway,  Dist.  AXbj.,  for 
the  People. 

Barnard,  P.  J.  Section  508  of  the  Penal  Ciode  provides  as  follows:  "Any 
person  who  makes  or  mends,  or  causes  to  be  made  or  mended,  or  has  in  his 
possession,  in  the  day  or  night  time,  any  engine,  machine,  tool,  false  key, 
pick-lock,  nippers,  or  implements  adapted,  designed,  or  commonly  used  for 
the  commission  of  burglary,  larceny,  or  other  crime,  under  circumstances 
evincing  an  intent  to  use  or  employ,  or  to  allow  the  same  to  be  used  or  em- 
ployed, in  the  commission  of  crime,  or  knowing  that  the  same  is  to  be  used, 
sh^l  be  guilty  of  misdemeanor,  and,  if  he  has  been  previously  convicted  of 
any  crime,  he  is  guilty  of  a  felony."  Under  this  section  of  the  Code,  the 
grand  jury  of  Kings  county  indicted  the  defendant  for  having  in  possession 
burglars'  tools,  adapted  and  designed  to  the  commission  of  the  crime  of  burg- 
lary, of  which  crime  the  defendant  had  been  convicted  in  the  city  of  New 
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Tork  in  the  year  1885.  It  was  proven  on  the  trial  that  the  defendant,  at 
abont  1  o'clock  in  the  morning,  was  standing  on  Madison  street.  He  came 
out  from  Madison  street  on  Sumner  avenue,  in  Brooklyn.  He  loitered  abont 
this  locality  some  20  minutes,  when  a  policeman  crossed  over,  and  asked  wbjr 
he  was  loitering  there  at  that  hour  in  the  morning.  He  refused  to  answer 
the  policeman.  The  police  then  asked  for  his  place  of  residence.  The  defend- 
ant's  reply  was  that  he  lived  in  a  house.  When  pressed  as  to  the  locality,  he 
replied  Clynn  street  and  Howard  avenue  and  East  New  York,  and  he  acted  as 
if  he  did  not  know  where  he  lived.  The  policeman  arrested  him,  and  found  on 
him  a  hammer,  a  cold-chisel,  and  a  file,  which  seemed  also  to  be  adapted  for 
use  as  a  punch.  These  instruments  could  all  be  used  in  honest  work,  but  It 
was  proven,  also,  that  they  were  all  adapted  to  burglary.  The  question  of 
fact  was  left  to  the  jury  as  to  the  guilt  of  the  accused,  and  he  was  found 
guilty.  The  appellant  claims  that  the  tools  must  be  of  such  a  character  that 
they  are  adapted  to  burglary  only.  This  is  not  the  correct  view  of  the  stat- 
ute. If  the  implements  found  on  the  person  were  adapted  to  the  commission 
of  crime,  and  the  circumstances  justifled  a  finding  of  an  intent  to  use  them 
to  commit  crime,  the  statute  covers  the  case,  even  if  the  implements  or  tools 
could  be  used  innocently  in  legitimate  business.  The  demeanor  and  answers 
of  the  accused,  the  time  of  night,  the  distance  from  his  home,  with  the  find- 
ing of  the  Implements  secreted  on  his  person,  and  being  himself  a  convicted 
burglar,  taken  as  a  whole,  made  out  a  plain  case  for  conviction.  The  remain- 
der of  the  prosecution,  in  respect  to  the  character  of  the  tools  and  the  use  of 
the  language  of  the  court  of  appeals  in  respect  to  the  character  of  implements 
with  which  to  commit  crime,  was  legitimate  and  proper.  The  conviction 
should  tharefOte  be  affirmed.    All  concur. 


Smith  v.  Lehigh  Ztno  &  Ibon  Go. 

{Swpreme  Court,  General  Term,  Second  Department.    February  11, 1801.) 

Abathibnt — Another  Actiox  FsiTDiNa. 

In  an  action  for  rent  the  complaint  alleged  that  it  aocmed  daring  the  years  1887 
to  1800  under  a  lease  of  miningland,  executed  in  1888.  which  provided  that  the  lessee 
should  pay  certain  royalties  on  the  ore,  quarter-yearly,  and,  U  such  royalties  should 
fall  short  of  tl,000  in  any  one  year,  the  lessee  should  pay  such  an  additional  sum  as 
would  make  the  <-ent  amount  to  11,000.  The  answer  alleged  that  in  1885  the  lessors 
sued  defendant  lur  money  due  under  the  lease,  and  recovered  a  judgment,  which 
was  still  pending  on  appeal  Held,  that  the  pendency  of  such  former  action  was 
not  a  bar  to  the  aeoond  action. 

Appeal  from  special  term.  Kings  county. 

Action  by  William  E.  Smith  against  the  Lehigh  Zinc  &  Iron  Company. 
FlaintiS's  demurrer  to  the  answer  was  overruled  and  plaintiff  appeals. 
Argued  before  Babmabd,  P.  J.,  and  Dykman  and  Tbatt,  JJ. 
L.  A.  Fuller,  for  appellant.    Alexander  <&  Green,  for  respondent. 

Babnard,  p.  J.  The  defense  pleaded  in  the  fourth  subdivision  of  the  an- 
swer is  not  good.  On  the  2d  of  May,  1883,  Charles  Bamford  and  Edwin 
Bamford  leased  certain  mining  property  to  the  defendant.  The  lease  was  to 
run  10  years.  The  rent  was  to  be  controlled  in  amount  by  royalties  on  the 
ore  removed  from  or  used  on  the  premises.  These  royalties  were  to  be  ascer- 
tained for  and  paid  quarter-yearly.  It  was  provided  that  if  the  royalties  fell 
below  $1,000  in  any  one  year  the  defendant  was  to  pay  a  sum  in  addition  to 
the  royalties  which  should  make  the  royalty  amount  to  the  sum  of  SI, 000. 
During  the  years  ending  May  2,  1887,  1888, 1889,  and  1890  the  defendants  did 
not  use  ores  to  such  an  amount  that  the  royalties  amounted  to  $1,000,  and  in 
each  of  these  years  the  defend  ant  has  paid  nothing,  either  for  royalty  or  for  defi- 
ciency up  to  the  $1,000.  The  plaintiff  is  the  assignee  of  the  Bamfords.  and 
seeks  to  recover  the  $4,000  due  upon  the  lease.  The  defendant,  by  the  fourth 
v.l3N.Y.s.no.4 — 29 
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defense,  avers  that  the  Bamfords  cntnmenoed  an  action  in  the  Unitpd  Ststea 
circuit  court  on  the  5th  of  June,  18B5,  and  recovered  a  judgnkent  for  63.201.58, 
(33  Fed.  Rep.  677,)  whicti  ia  still  pending  on  appeal,  and,  until  reversed,  is  a 
bar  to  the  present  claim.  It  is  no  bar  whatever.  The  rent  reserved  was  not 
due  when  that  action  was  coinnienoed,  and  if  it  is  reversed  it  will  result  in 
two  actions  pending  for  instiillments  of  rent  inuturing  at  different  times,  and 
when  the  last  installments  sued  for  were  not  due  when  the  former  action  was 
brought.  To  make  a  judgment  a  bar  it  must  apparently  appear  by  the  plead- 
ing that  the  judgment  was  conclusive  in  the  cause  of  action.  Bell  v.  llerri- 
field,  109  N.  Y.  202,  16  N.  £.  Hep.  55.  Judgment  reversed,  and  demurrer 
sustained,  with  costs  to  plaintiff  on  special  and  general  term. 

Pratt,  J.,  {concurring.)  The  complaint  sets  out  a  lease  made  in  1883  for 
10  years  of  buildings,  machinery,  and  a  mine;  the  rent  payable  in  royalties, 
which  were  to  be  nut  lees  than  81,000  a  year;  and  states  that  the  rent  com- 
iug  due  in  the  years  1887,  1888,  1889,  and  1890  is  unpaid,  and  claims  judg- 
ment for  $4,000.  For  answer  defendant  pleads  that  in  Jane,  1885,- the  lessor 
begun  an  action  against  this  defendant  "for  the  recovery  of  certain  sums  of 
money  alleged  to  be  due  and  owingfromdefendant  under  the  aforesaid  lease;" 
that  defendant  interposed  an  answer;  that  a  trial  was  had,  and  judgaH>nt  re- 
eovered  against  defendant  for  the  sums  claimed,  which  judgment  is  in  full 
force.  The  allegation  that  the  first  action  was  loroaght  in  1885  for  moneys 
then  alleged  to  be  due,  taken  with  the  allegation  that  plaintiff  recovered  in 
the  action,  is  equivalent  to  an  allegation  that  the  moneys  sued  for  were  then 
is  fact  due.  That  issue  must  have  been  determined  by  the  judgment.  N'one 
of  the  moneys  sued  for  in  the  present  action  became  due  until  1887.  It  is  thus 
afSrmatively  shown  by  defendant's  answer  that  they  are  not  the  moneys  sued 
for  in  1885,  or  any  part  thereof.  Bead  in  connectiou  with  the  lease,  the  exe- 
cution of  which  is  admitted,  tlie  answer  plainly  shows  that  the  recovery  in 
the  first  action  was  for  one  or  more  installments  of  rent  due  in  1885.  It  fol- 
lows that  the  present  action  is  not  brought  for  the  same  cause  of  action  as  tbe 
first,  but  for  the  subsequent  installment  of  rent.  It  has  been  held  from  time 
immemorial  that  an  installment  of  rent  can  be  sued  for  when  it  becomes  due, 
and  that  recovery  in  such  suit  is  no  bar  to  an  action  for  subsequent  install- 
ments. We  find  no  language  in  the  lease  set  forth  in  tbe  complaint  to  take 
this  case  from  the  general  rule.  The  $1,000  stipulated  annual  royalty  clearly 
becomes  due  at  the  end  of  each  year.  Were  it  not  so  expressed  it  would  be 
implied  by  law.  Were  the  language  ambiguous,  and  open  to  construction 
tliat  the  debt  was  payable  only  at  the  end  of  tbe  lO-years  term,  we  should  be  con- 
cluded from  giving  it  that  meaning  in  this  action.  That  question  was  neces- 
sarily involved  in  the  first  action,  must  have  l>een  determined  against  de- 
fendants there,  and  that  adjudication,  like  all  others  there  made,  is  binding 
here.  Lorillard  v.  Clyde,  25  N.  £.  Rep.  292-294,  is  a  distinct  authority  tfa^ 
where  a  contract  has  been  once  adjudged  to  be  divisible  that  construction 
must  l>e  adhered  to  in  subsequent  litigations.  Tbe  fact  that  the  first  judgment 
is  appealed  from  does  not  affect  its  conclusive  character.  Bage  r.  Uarpen- 
ding,  49  Barb.  166;  In  re  Ludington,  5  Abb.  N.  G.  826.  It  should  also  be 
■aid  tlmt  the  answ^  does  not  aver  that  the  present  cause  of  action  la  iden- 
tical with  the  first,  nor  that  Ixitb  actionsBi%  based  npon  tbe  same  breach.  We 
held  in  Montrose  v.  Wanamaker,  11  N.  Y.  Supp.  106,  that  a  plea  of  a  former 
recovery  "for  an  alleged  violation  of  the  contraot"  was  bad;  that  the  pleader 
should  go  further,  and  aver  either  that  the  recovery  was  for  the  same  viola- 
tion, or  that  the  causes  of  action  were  identical.  That  is  the  rule  laid  down 
in  Seeor  v.  Sturqit,  16  N.  Y.  553,  which  has  not  been  departed  from.  The 
answer  avers  that  an  appeal  is  pending  from  the  Judgment  rendered  in  tbe 
first  action,  and  demands  that  plaintiff  be  stayed  in  this  action  pending  that 
appaaL    That  judgment  established  that  the  lease  is  valid,  and  the  lessor  en- 
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titled  to  the  rent  reserved,  which  is  not  a  ground  to  Impede  him  in  Its  recov- 
ery. The  first  action  was  brought  by  the  original  iessors;  the  present  is 
brought  by  tba^r  assignee.  Tliat  does  not  affect  the  question  of  res  a^udU 
cata.  The  meaning  and  construction  of  the  contract  were  settled  in  the  ac- 
tion between  Bamford  and  defendant.  The  plaintiff  is  privy  in  estate  with 
Bamford,  his  assignor,  and  the  judgment  has  tlie  same  effect  as  an  estoppel 
for  liim  or  against  him  tliat  it  would  have  for  or  against  Baraford  had  he  not 
assigned.  It  follows  that  plaintiff's  demurrer  to  the  defense  of  "former  re- 
covery" was  well  taken.  The  judgment  in  favor  of  defendant  must  be  re- 
versed. The  demurrer  interposed  by  plaintiff  must  besustaiued,  witbcostsof 
general  and  special  terms  to  be  paid  to  the  plaintifC. 


Upton  v.  Baktlett  et  al. 
(Supreme  Court,  General  Term,  Seoond  DepanmeaU    Febtnary  11, 1801.) 

Xabtib  and  Sekvant — Defective  Affua:scss. 

While  plaintiff's  intestate  was  engaged  as  aight  watchman  on  defendants'  in- 
closed pier,  bis  principal  duty  being  to  prevent  pilfering  by  river  thieves,  he  found 
one  of  the  large  doors  of  the  pier  open,  and  while  attempting  to  close  it  he  received 
injuries,  in  oouaequence  of  the  defective  conditioa  of  thadoor,  from  which  he  di«d. 
Heid,  that  deceased  was  acting  In  the  line  of  his  duty,  and  defendants  were  liable. 

Appeal  from  circuit  court,  Kingps  county. 

AcUon  by  Deborah  B.  Upton,  as  administratrix  of  William  G.  Upton, 
against  Edward  B.  Bartlett  and  others,  for  injuries  causing  the  death  of 
plaintiff's  intestate.  While  deceased  was  attemptin);  to  cioee  a  door  on  de- 
fendants' inclosed  pier,  on  which  he  was  night  watchman,  a  piece  of  limber 
fell  upon  him,  and  knocked  him  into  the  water,  causing  pneumonia,  of  which 
he  died.  Judgment  was  entered  on  a  verdict  for  plaintiff,  and  defendants 
appeal. 

Argued  before  Barnard,  P.  J.,  and  Dtkuam  and  Pkatt,  JJ. 

9oodrioh,  Deady  A  Goodrich,  for  appellants.  A.  C.  Shenatone,  for  re- 
spondent. 

Phatt,  J.    The  plaintiff's  intestate  was  night  watchman  upon  defendants' 

inclosed  pier.  His  principal  duty  was  to  prevent  pilfering  by  river  thieves. 
After  the  work  of  the  day  had  been  competed  the  deceased  came  upon  the 
pier  to  perform  his  duty  as  watchman.  Finding  one  of  the  large  doors  at  the 
side  of  the  inclosed  pier  standing  open,  deceased  endeavored  to  close  it,  and  in 
that  effort  met  his  death.  A  recovery  in  this  action  is  now  resisted  u{ion  the 
ground  that  closing  the  open  door  was  no  part  of  his  duty.  His  duty  was  to 
prevent  pilfering,  and,  if  closing  the  open  door  was  a  reasonable  and  proper 
step  in  the  performance  of  that  duty,  he  cannot  be  said  to  have  gone  beyond 
its  iimita.  Had  he  done  less,  and  theft  ensued,  as  would  have  been  probable, 
he  would  have  justly  been  suspected  of  complicity  witli  the  thieves.  At  re- 
quest of  defendants  the  court  charged  the  jury  that,  if  deceased  went  beyond 
the  line  of  his  duty  in  closing  the  door,  the  plaintiff  could  not  recover.  As 
be  was  lawfully  upon  the  pier,  in  defendants'  employment  and  invitation,  and 
was  not  engaged  in  an  illegal  act,  it  is  not  easy  to  see  why  be  was  not  enti- 
tled to  be  safe  so  long  as  be  was  not  guilty  of  any  contributory  negligence.  To 
the  doubt  expressed  in  the  charge  the  meagertjess  of  the  verdict  may  perhaps 
be  attributed.  We  see  no  evidence  of  contributory  negligence.  The  notice 
of  tlie  defect  giveu  to  the  foreman  of  defendants  was  auQicient  to  charge  them 
with  responsibility.    Judgment  affirmed,  with  costs.    All  concur- 


Digitized  by 


Google 


452  BSW   YORE  SDFFLEUENT,  VOl.  13.  [Sap.Ct. 


Chevebs  v.  Damon  et  al. 
(Supreme  Court,  Oeneral  Term,  Second  Department.   Febroary  11, 1891.) 

Costs  of  Publication— When  Allowed. 

In  an  action  to  foreclose  a  mortgage,  it  appeared  that  after  the  mortgage  was  re- 
corded a  judgment  was  docketed  against  the  mortgagor  in  favor  of  J.,  B.,  and  W., 
but  thedocket  entries  did  not  designate  them  as  partners.  Tbey  were  made  defend- 
ants in  the  foreclosure  suit,  and  personal  service  was  had  on  W.,  and  J.  and  8.  were 
served  by  publication.  Held,  that  since  proof  of  a  copartnership  between  defend- 
ants J. ,  B. ,  and  W.  was  necessary  in  order  that  personal  service  on  one  of  them  should 
give  the  court  jurisdiction  as  to  all,  the  publication  was  properljr  made,  and  plain- 
tiff was  entitled  to  tax  the  same  in  his  bill  of  oosta. 

Appeal  from  special  term,  TVestchester  county. 

Action  by  Jalia  F.  Chevers  against  Carrie  M.  Damon  and  others  to  forecloae 
s  mortgage.  After  the  mortgage  was  recorded  defendants  John  Clark, 
Stewart  Clark,  and  William  Clark  obtained  judgments  against  the  mortgagor, 
which  were  duly  docketed.  Said  defendants  were  made  defendants  in  the 
action  for  foreclosure,  personal  service  was  had  on  William  Clark,  and  the 
other  two  were  served  by  publication.  Defendants  William  Clark  and  Will- 
iam K.  Clare  object  to  the  allowance  of  the  cost  of  such  publication,  on  the 
ground  that  the  Clarks  were  copartners,  that  the  judgments  were  recovered 
by  the  firm,  and  that  consequently  personal  service  on  one  was  sufficient  to 
give  the  court  jurisdiction  as  to  all  tlie  members  of  the  firm.  The  docket  en- 
tries showed  judgments  in  favor  of  John  Clark,  Stewart  Clark,  and  William 
Clark,  without  designating  them  as  partners.  The  costs  of  the  publication 
were  allowed  to  plaintiff,  and  defendants  William  Clark  and  William  K.  Clare 
appeal. 

Argued  before  Babnabd,  P.  J.,  and  Pratt,  J. 

Charles  B.  Meyer,  for  appellanto.    Jarvis  W.  Mason,  tor  respondent. 

Pratt,  J.  The  judgments  recovered  by  the  members  of  the  firm  of  Clark 
&  Bro.  would  not  necessarily  show  that  a  partnership  existed  between  them. 
They  were  all  proper  parties  to  the  foreclosure.  Prima  facie  they  were  nec- 
essary parties.  A  service  upon  one  only  of  them  would  not  suffice  to  extin- 
guisii  the  rights  of  the  others,  without  the  aid  of  extrinsic  proof.  The  plain- 
tiff's attorney  applied  to  appellants  to  voluntarily  appear  in  the  action  for  the 
absent  defendants.  When  that  request  was  refused  the  plaintiff  was  entirely 
in  his  right  in  publishing  the  summons  to  bring  them  in.  The  appellants 
are  in  error  in  their  contention  that  there  has  been  no  "settlement"  of  the 
action.  The  plaintiff  has  received  bis  money.  If  he  has  not  discharged  the 
cause  of  action,  it  is  because,  at  the  instance  of  appellants,  the  plaintiff  was 
required  to  assign  the  cause  of  action.  We  think  tliat  Is  a  settlement  of  the 
action,  within  the  meaning  of  the  statute.  The  taxation  was  right,  and  the 
order  appealed  from  is  affirmed,  with  $10  costs  and  disbursements. 


COPOUTT  e.  CiTT  OF  YONEEBS  et  al. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    February  11, 1891.) 

StRBST  ASSBBSMENTS — ^VALIDITY— UNOPENED  STBIUTS. 

An  assessment  for  grading  an  alleged  street,  which  has  never  been  laid  out, 
opened,  or  in  any  way  made  a  public  highway  by  competent  authority,  is  illegal, 
and  a  sale  of  abutting  property  to  pay  such  assessment  will  be  enjoined  where  the 
owner  of  such  abutting  property  protested  against  the  work,  and  sued  the  city  for 
trespass. 

Appeal  from  special  tcnii,  Westchester  county. 

AcAIon  by  John  Copcntt  against  the  city  of  Tonkers  and  othera  to  restrain 
a  threatened  sale  of  plaintiff's  land.  There  was  a  judgment  for  plaintiff,  and 
defendants  appeal. 

Argued  betore  Babnabd,  P.  J.,  and  Dykman  and  Pbatt,  JJ. 
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Joseph  F.  Daly,  for  appellants.  S.  E.  <£  A.  J.  Prime  &  Bums,  for  ap- 
pellee. 

Pratt,  J.  This  suit  is  to  prevent  the  threatened  sale  of  plaintiff's  lands 
to  pay  an  assessment  for  grading  Walnut  street  in  the  city  of  Yonkers.  There 
is  no  substantial  dispute  about  sufficient  material  facts  to  determine  this 
controversy.  It  was  found  by  the  judge  who  tried  the  case,  among  other 
fkcts,  that  (3)  the  so-called  "Walnut  Street"  was  not,  nor  has  any  part  there- 
of ever  been,  laid  out,  opened,  regulated,  graded,  or  worked  by  the  trustees 
of  the  village  of  Yonkers,  or  by  any  authority  of  said  village;  that  (4)  the 
Bo-ealled  "Walnut  Street"  was  not,  nor  has  any  part  thereof  ever  l)een,  laid 
ont,  opened,  or  worked,  or  made  either  in  fact  or  law  a  public  highway,  road, 
or  street  by  the  commissioners  of  the  town  of  Yonkers,  or  by  any  authority 
of  the  town  of  Yonkers;  and  (6)  that  part  of  so-called  "Walnut  Street" 
which  lies  between  Ashburton  avenue  and  the  southerly  line  of  the  Croton 
Aqueduct  property  has  never  been  laid  out,  opened,  or  made  n  public  highway, 
street,  or  road  by  the  common  council  of  the  city  of  Yonkers,  or  by  any  offi- 
cer or  authority  on  behalf  of  the  city  of  Yonkers.  The  city  of  Yonkers  suc- 
ceeded to  the  village  of  Yonkers,  which  was  carved  out  of  the  town  of  Yon- 
kers. It  appears  beyond  question.  I  think,  that  at  least  SOU  feet  of  Walnut 
street  was  never  a  public  street  or  road.  To  that  extent  the  Bndings  of  the 
trial  judge  are  sustained  by  the  proof.  Therefore  the  work  upon  that  part  of 
the  street  was  a  trespass,  the  expense  of  which  no  legal  assessment  could 
be  laid  to  pay.  In  re  Hhinelander,  68  N.  Y  105;  In  re  Cheesehrough,  78  N.  Y. 
233,  238;  People  v.  Haines,  49  N.  Y.  587.  A  person  who  pays  an  assess- 
ment for  work  upon  a  street  has  a  right  to  insist  that  it  shall  be  a  lawful  pub- 
lic highway.  No  inches  or  consent  in  this  case  can  be  imputed  to  the  plaintiff, 
as  he  protested  against  the  work,  sued  the  city  for  the  trespass,  and  com- 
menced the  present  suit  as  soon  as  the  city  threatened  to  give  the  deeds.  The 
cases  of  In  re  Ingraham,  64  N.  Y.  810,  and  Moore  v.  City  of  Albany,  98  N. 
Y.  396,  cited  by  appellant,  are  distinguishable  from  the  case  at  bar.  In  both 
of  those  cases  the  improvement  for  which  the  assessment  was  laid  was  in  a 
pnblio  street,  and  the  trespass  complained  of  in  each  case  was  upon  prop- 
erty of  a  third  party,  who  made  no  complaint,  and  In  neither  did  the  plaintiff 
show  any  special  injury  to  himself.  If  the  foregoing  views  are  sound,  there 
is  no  necessity  of  adverting  to  any  other  point  in  the  case.  Judgment  af- 
firmed, with  costs. 


Fowler  o.  Bboadwat  &  Sbvbnth  Avb.  B.  Go. 

(Supreme  Court,  General  Term,  Ftrtt  Department.    Febmary  11, 1891.) 

Ezcmsiva  Damages— Peksonal  Injtjkibs. 

a  verdict  awarding  $1,500  as  damages  for  personal  injuries  sustained  by  defend- 
ant's negligence  will  not  be  set  aside  as  ezcessive,  where  It  appears  that  plaintiff 
was  a  working  girl  19  years  of  age,  and  earning  tSO  per  month  and  her  board;  tliat 
ber  clothing,  to  the  value  of  $70,  was  totally  destroyed  by  the  accident:  that  she 
bad  incurred  medical  bills  to  aboat$300;  that  the  injaiy  prevented  ber  firom  earn- 
ing any  wages  for  nearly  two  years;  that  she  was  more  than  a  month  in  bed;  and 
that  since  the  injury  she  had  always  had  more  or  less  suffering  by  reason  thereof. 

Appeal  from  circuit  court.  New  Yoric  connty. 

Action  by  Nellie  Fowler  by  her  guardian  ad  litem  against  the  Broadway 
ft  Seventh  Avenue  Railroad  Company  for  injuries  sustained  on  the  27th  day 
of  December,  1886,  while  a  passenger  on  defendant's  street-car,  which  was 
thrown  from  the  track,  and  into  a  collision  with  a  post,  by  reason  of  the  driv- 
er's negligence.  There  was  a  verdict  for  plaintiff  for  61,500,  and  from  the 
judgment  entered  thereon  in  her  favor  the  defendant  appeals. 

Argued  before  Van  Brunt,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

Boot  (fi  Clarke,  for  appellants.    Tillotaon  A  Kent,  for  respondent. 
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Brady,  J.  This  action  is  one  bronsht  to  recover  for  personal  injuries  sus- 
tained tlirougli  the  negligence  of  tlie  defendant.  Tlie  issue  wjis  properly  pre- 
sented to  the  jnry,  and  they  found  for  the  plaintiS,  awarding  her  $1,500  dam- 
ages. The  defendant  appeals,  and  makes  this  point  only:  "The  defendant 
contends  that,  upon  the  whole  case,  a  new  trial  should  be  g^nnted,  because 
the  damages  awarded  by  the  jury  were  excessive."  The  learned  justice  pre- 
siding in  the  court  below  gave  a  summary  of  the  plaintiff's  injuries,  loss,  and 
the  elements  of  damages  to  the  jury  in  his  charge,  to  which  no  exception  was 
talien.  A  perusal  of  that  which  is  hereto  attached  is  a  sufficient  answer  to 
the  point  stated:  "If  you  find  for  the  plaintiff,  you  will  then  have  to  consider 
the  amount  of  damages.  In  the  form  of  this  complaint  on  which  the  action 
is  brought  I  have  held,  and  I  clmrge  you,  that  the  plaintiff  can  recover  only 
the  diimage  that  she  sustained  prior  to  the  bringing  of  the  action.  There  is 
no  charge  here  in  the  complaint,  nor  is  there  any  evidence  to  sustain  it.  that 
any  injury  was  occasioned  to  tlie  plaintiff  after  the  commencement  of  the 
action.  You  are  limited,  therefore,  to  the  time  prior  to  the  1st  of  January, 
1888.  In  actions  of  this  icind  the  amonnt  of  damnges  is  left  very  largely  to 
the  discretion  of  the  jnry.  There  are  general  rules  that  the  courts  are  able  to 
state,  that  should  apply  in  determining  the  damage,  but  ontsideof  those  gen- 
eral rules  it  is  a  matter  very  largely  within  your  discretion.  As  I  said  be- 
fore, the  defendant  is  not  to  be  punished, — the  plaintiff  is  not  to  receive  any- 
thing except  compensation.  If  the  defendant  is  liable,  the  plaintiff  is  entitled 
to  fair  compensation.  There  are  certain  items  of  pecuniary  damage  that  she 
daims  to  have  sustained  in  consequence  of  this  injury.  She  says  that  her 
clothes  which  she  had  on  cost  her  870,  and  they  were  comparatively  new,  and 
were  totally  destroyed  by  the  glass  cutting  them  and  by  the  blood.  If  you 
believe  that,  she  is  entitled  to  recover  the  value  of  the  clothes,  whatever  that 
was.  She  also  says  that  she  incurred  certain  obligations  for  doctors'  bills, 
amounting' in  the  aggregate,  as  I  understand  it,  to  about  9205.  The  doctors 
have  testified  that  was  their  charge,  and  that  it  was  a  fair  and  reasonable 
charge.  The  plaintiff  also  claims  that  she  is  entitled  to  recover  the  wages  she 
would  have  earned  if  she  had  not  been  injured.  She  says  she  was  receiving 
920  a  month  and  her  board,  and  that  the  injury  prevented  her  from  earning 
any  wages,  as  I  understand  it.  for  about  a  year  prior  to  the  commencement 
of  the  action.  Her  sister  has  testified  that  the  board  would  be  worth  02.50  a 
week,  which  would  be  810  a  montli,  which,  together  with  the  wa^es,  would 
amount  to  $-30  a  month.  These  items  should  be  taken  into  account  by  you, 
and  if  the  defendant  is  liable,  and  you  believe  those  obligations  were  incurred, 
that  her  clothes  were  spoiled,  that  she  would  have  earned  this  money,  and 
would  have  received  her  board,  she  would  be  entitled  to  recover  what  she  lost 
up  to  the  time  of  the  commencement  of  the  action.  But  in  addition  to  that 
she  is  also  entitled  to  recover  compensation,  so  far  as  money  can  compensate- 
a  person,  for  the  pain  that  she  has  suffered  during  this  time.  You  have  heard 
her  story.  She  says  that  for  all  this  period  she  was  unable  to  work.  She  was 
a  month  in  bed.  It  was  the  17th  of  March  before  she  left  the  house,  and  since 
that  time  she  has  always  had  more  or  less  pain  and  suffering  from  the  injury. 
She  is  entitled  to  recover  a  fair  sum  to  repay  her  for  that  suffering,  if  she  is 
entitled  to  recover  at  all.  It  should  not  be  exorbitant,  but  it  should  be  compen- 
satory, considering  her  circumstances  in  life  and  her  condition  and  surround- 
logs,  the  work  that  she  did,  and.  under  all  the  circumstances,  in  your  discretion 
yon  are  to  say  what  would  be  a  fair  sum  to  compensate  her  for  the  pain  she  suf- 
fered, and,  generally,  for  the  injury  which  the  accident  caused  her;  and,  add- 
ing that  to  the  pecuniary  loss  which  yon  may  believe  she  suff'ered  in  conse- 
quence of  the  injury,  yon  will  then  find  a  verdict  for  the  plaintiff  for  that 
amount:  providing,  as  I  said  before,  that  this  accident  was  caused  solely  by 
the  negligence  of  the  defendant."  The  plaintiff,  though  an  infant,  wafrl9 
years  of  age,  was  lacerated, — her  system  shocked, — and  she  was  exposed  to 
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tiie  result  of  the  Injuries  received,  whicti  might  have  been  serions  according 
te  the  medical  testimony,  and  would  have  been  had  it  not  been  for  tbe  medi- 
cal akill  by  which  she  was  treated.  The  sum  given  by  the  jury  would  doubt- 
less have  been  more  had  it  not  l>een  for  the  very  careful  and  conservative 
charge  of  the  learned  court,  and  it  is  thought  that  the  defendant  has  naught 
to  complain  of.  The  judgment,  for  these  reasons,  should  be  affirmed,  with. 
ooBts..    Ail  concur. 


Fatne  «.  Aldrich  et  al. 
(.Swpreme  Court,  Oeneral  Term,  First  Department.    February  11, 1891.) 

Cr^nT  or  Court — Entst  or  Jusomsmt. 

In  the  case  of  a  trial  before  a  court  or  referee,  the  clerk  has  no  judicial  functions, 
and  no  power  except  to  enter  the  judgment  directed  bv  the  court  or  referee. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  Paine  against  Elizabeth  W.  Aldrich,  impleaded  with  oth- 
ers, to  set  aside  certain  conveyances  made  by  pialntitf's  grandfather,  John 
Faine.  Plaintiff  appeals  from  a  judgment  dismissing  the  complaint  as  to  de> 
fendant  Elizabeth  W.  Aldrich. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bkady  and  Danijels,  JJ. 

I>.  Lafiin  Kellogg,  for  appellant.    Q.  Putnam  Smith,  for  respondent. 

Feb.  Oitrtah.  Upon  an  examination  of  this  case,  it  appears  that  it  was 
tried  briore  the  court  without  a  jury,  and  that  it  was  an  action  seeking  equi- 
table relief.  The  court  has  duly  made  its  findings  of  fact  and  conclusions  of 
law,  and  thereupon  it  would  appear  from  the  appeal  papers  the  clerk  at- 
tempted to  enter  judgment  by  means  of  apostea  attached  to  the  judgment  roll. 
The  court  before  whom  the  case  was  tried  does  not  appear  to  have  directed 
my  sncfa  judgment,  and  in  fact  this  postea  contnins  relief  which  the  clerk 
seems  to  have  concluded  the  parties  to  be  entitled  to,  but  which  the  court  has 
refrained  from  giving  them.  It  has  been  determined  by  this  court  that,  in 
the  case  of  a  trial  before  a  court  or  referee,  the  court  or  referee  must  settle 
the  judgment  to  be  entered,  which  is  tlie  language  of  the  Code,  and  that  the 
<derk  has  no  power  to  determine  whether  a  judgment  comports  with  a  direc- 
tion to  enter  judgment  or  not.  The  clerk  has  no  judicial  functions  and  no 
power  except  to  enter  the  judgment  directed  by  the  court  or  referee.  Conse- 
quently the  court  or  referee  must  settle  the  judgment,  and  direct  that  judg- 
ment to  t>e  entered;  and  it  is  not  for  the  clerk  to  detemiine  whether  any  pa- 
per corresponds  with  the  judgment  which  the  court  or  referee  has  directed  to 
be  entered.  The  whole  proceeding  seems  to  be  absolutely  irregular.  The  pa- 
pers Isefore  us  do  not  disclose  a  judgment  which  can  bereviewed  upon  appeal* 
and  tbe  case  must  be  stricken  from  the  calendar. 


Feofub  ex  rel.  Stisvenson  v.  Gn/ur  et  al. 
{Suvrtme  Court,  General  Term,  First  Department.    February  U,  18B1.) 

1.  OkBTIOaABI— To  RSVIBW  ASSBBSMnraS. 

C«rMorar(  to  review  a  sewer  asaesBment  Issued  after  the  assessment  list  has  been 
sent  to  the  board  of  revision  and  correction,  but  before  any  action  has  been  talcea 
upon  it  by  tliat  body,  and  so  before  there  has  been  •  final  determination  of  the  ob- 
jections made  to  the  assessment,  will  be  dismissed,  because,  under  Code  Civil  Proo. 
IT.  Y.  {  2123,  certiorari  does  net  lie  when  the  judgment  is  not  final,  or  can  be  re> 
ipiewed  on  appeal,  and  also  because  another  remedy  is  offered  by  the  New  York 
oemsolldation  act,  §J  807-914,  which  provide  a  series  of  actions  for  the  vacation  oC 
assessments  for  local  improvements. 

8,  Save — Rbcobd. 

Where  the  only  evidence  upon  which  it  was  sought  to  avoid  the  assessment  was 
contained  in  the  afSdavit  of  relator's  attorney  made  on  information  and  belief,  there 
is  nothing  before  the  court  for  review. 
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Certiorati  to  the  board  of  assessors  and  boar)  of  revision  of  the  city  and 
county  of  New  York  on  the  petition  of  Vernon  K.  Stevenson  and  others  to 
review  their  action  in  Imposing  and  confirming  an  assessment  for  the  build- 
ing of  a  sewer  in  Eighth  avenue,  between  105th  and  114th  streets.  The  list 
was  made  up  In  the  usual  way,  objections  were  urged  before  the  board  of  as- 
sessors, which  were  overruled,  and  the  list  transmitted  to  the  board  of  re- 
vision and  correction.  Prior  to  such  transmission  the  certiorari  herein  was 
obtained,  and  the  confirmation  by  the  bourd  of  revision  of  the  assessment  was 
subsequently  made. 

Argued  Ix-fore  Van  Brunt,  P.  J.,  and  Bradt  and  Daniixs,  JJ. 

Truman  H.  Baldunn,  for  relators.    Geo.  L.  Sterling,  for  respondents. 

Bradt.  J.  The  board  of  assessors  are  appointed  under  section  865  of  the 
consolidation  act,  and  who,  on  completing  the  assessment  lists,  transmit  them, 
as  required  by  the  statute,  to  the  board  of  revision  and  correction.  That  board 
or  a  majority  are  obliged  by  section  867  of  the  consolidation  act  to  perform  all 
powers  and  duties  relative  to  the  revision,  correction,  and  confirmation  of  as- 
sessment lists  specified  in  the  various  laws  relating  to  assessments  in  the  city 
of  New  Yorl(,  other  than  assessments  made  by  commissioners  appointed  by  a 
coart  or  justice.  They  have  the  power  and  It  is  their  duty  to  consider  on  the 
merits  all  objections  made  to  any  assessment,  and  to  siibpcsna  and  examine 
witnesses  in  relation  thereto,  if  necessary,  and  to  confirm  said  assessments, 
or  to  refer  the  same  back  to  the  board  of  assessors  and  correction  in  such  re- 
spects as  they  may  determine.  The  importance  of  tliese  provisions  is  appar- 
ent from  the  fact  that  section  2122  of  the  Code  of  Procedure  declares  that  a 
certiorari  cannot  be  issued  in  either  of  the  following  cases:  First,  to  review 
a  determination  which  does  not  fluHlly  determine  the  rights  of  the  parties  with 
respect  to  the  matter  to  be  reviewed;  second,  when  the  determination  can  be 
adequately  reviewed  by  an  appeal  to  a  court  or  some  other  body  or  officer. 
The  importance  of  these  provisions  herein  is  demonstrated,  inasmuch  as  the 
board  of  revision  and  correction  might  have  sustained  the  objections  made  be- 
fore the  assessors,  and  no  further  action  would  have  been  required  by  the  re- 
lator. That  the  board  did  not  do  so  does  not  affect  the  principle;  indeed, 
we  are  not  supposed  to  be  advised  of  that  as  a  subsequent  incident.  It  is 
enough  that  they  bad  the  power  to  do  so.  The  certiorari  having  been  ob- 
tained, therefore,  after  the  list  already  mentioned  was  sent  to  the  board  of  re- 
vision and  correction,  and  before  any  action  upon  it  by  that  body,  there  was 
no  final  determination  of  the  objections  made,  and  which,  as  we  have  seen, 
the  board  of  revision  had  the  power  to  consider,  revise,  and  remit,  and  in  re- 
lation to  which  they  had  the  power  also  to  snbpcena  and  examine  witnesses. 
Independently,  however,  of  these  provisions,  though  quite  conclusive,  title  8 
of  the  consolidation  act,  in  reference  to  vacating  and  modifying  assessments 
imposed  for  local  improvements,  provides,  by  a  series  of  sections,  for  the  va- 
cation of  any  assessment  or  to  remove  a  cloud  upon  the  title.  See  sections 
897-914,  inclusive.  Section  897  declares  substantially  that,  for  the  vacation 
of  any  assessment  on  the  lots  in  the  city  of  New  York,  tlie  owners  of  prop- 
erty shall  be  confined  to  their  remedies.  It  is  perhaps  needless  to  say,  the  rule 
being  so  well  settled  as  to  be  very  familiar,  that  the  court  only  interferes  by 
certiorari  when  there  is  no  other  remedy.  There  are  therefore  herein  two 
points  presented  by  the  respondent  which  seem  to  be  fatal:  First,  that  there 
was  no  final  determination ;  and,  second,  that  there  existed  another  remedy, 
to  which  the  relators  could  have  resorted.  There  is  still,  however,  a  further 
reason,  and  that  is  that  the  only  evidence  on  which  the  relators  seek  to  avoid 
the  assessment  is  contained  in  the  affidavit  of  his  attorney,  and  which  is  on 
information  and  belief.  The  evidence  on  which  the  board  of  assessors  acted 
is  therefore  not  before  the  court  Entertaining  these  views,  there  Is  but  one 
lisposition  to  make  of  this  writ,  and  that  is  to  dismiss  it,  with  costs. 

All  concur. 
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Pboplb  ex  rel.  Wisb  et  dU  v-  Giloit  et  at. 
(Supreme  Court,  Oeneral  Term,  First  Department    February  11, 1891.) 
Certiorari,  on  the  relation  of  Nathan  Wise  and  others,  to  review  an  apparent  deter- 
mination of  the  board  of  assessors  In  distributing  over  private  property  the  entire  cost* 
of  filling  in  certain  lands,  etc. 
Argnea  before  Van  Brunt,  P.  J.,  and  Biudt  and  Daniiels,  JJ. 
Truman  H.  Baldwin,  for  relators.    Geo.  L.  Sterling,  for  respondents. 

Brast,  J.  The  writ  of  certiorari  having  been  Issued  herein  Intermediate  the  filing 
of  the  list  by  the  assessors  and  the  decision  of  the  board  of  revision  and  correction,  the 
result  Is  controlled  by  the  conclusion  arrived  at  In  the  matter  of  People  v.  OiUm,  ante, 
4S5,  decided  herewitb.  Ordered  accordingly,  and  wvlt  dismissed,  with  ooats.  All 
oonoor. 

Feteub  et  al.  v.  Chamberlain  et  dl, 
(Supreme  Court,  Oeneral  Term,  First  DepartmenU    February  11, 1891.) 

VAXUBOK— FLKUOINe  AND  Pboot. 

In  an  action  to  charge  defendants  as  guarantors  of  a  note,  it  appeared  that,  after 
they  had  indorsed  the  note  in  blank,  the  guaranty  was  written  over  their  signatures 
by  their  counsel  without  any  autbority  for  the  alteration.  Held,  that  the  complaint 
was  properly  dismissed,  and  that  a  motion  to  make  the  pleadings  conform  to  the 
proof  was  unavailing,  a  cause  of  action  asainst  defendants  as  Indorsers  being 
wholly  different  from  the  cause  of  action  against  them  as  guarantors. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  William  B.  Peters  and  another  against  Winfleld  S.  Chamberlain 
and  N.  J.  Botaford.  From  a  judgment  dismissing  tbeir  complaint  the  plain- 
tUfs  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

B.  L.  Harrison,  for  appellants.  W.  N".  Bayliaa,  for  respondent  Botsford. 
T.  O'Oailaghtm,  for  respondent  Chamberlain. 

Van  Bbvnt,  P.  J.  The  complaint  in  this  action  alleged  the  copartnership 
of  the  plaintiffs,  the  organization  of  the  Empire  Manganese  &  Iron  Company, 
and  that  on  the  11th  of  December,  1889,  the  defendant  the  iron  company  made 
its  promissory  note  in  writing,  whereby,  80  days  after  date,  it  promised  to  pay 
to  the  order  of  the  plaintifFs  92.222.70,  and  that  after  said  note  was  made,  and 
before  maturity  thereof,  and  before  the  same  was  delivered,  the  defendants 
Chambetlain  and  Botsford  indorsed  the  same  as  follows:  "The  undersigned, 
for  value  rec'd,  guaranty  the  payment  of  the  within  note  at  maturity.  W.  S. 
Cbahbkrlain.  N.  J.  Botsford;"  and  that  at  the  maturity  thereof  the  said 
note  was  duly  presented  for  payment,  bat  was  not  paid, — of  all  which  due  no- 
tice was  given  to  the  defendants.  The  defendants'  answer  denied  ttiat  they 
indorsed  the  note,  as  alleged  in  the  complaint.  Upon  the  trial  it  was  e3tal>- 
lished  that  the  company  of  which  the  defendants  were  officers  obtained  a  loan 
from  the  plaintiffs  in  July,  1889,  and  notes  were  given  to  secure  the  payment 
thereof.  A  note  falling  due  in  Decemt)er,  an  arrangement  was  entered  into 
by  wbicb  the  plaintiffs  agreed  to  take  an  extended  note,  with  the  indorsement 
of  the  defendents.  The  note  in  suit  was  brought  to  the  office  of  the  plaintiffs 
by  one  Mr.  Dill,  who  was  the  counsel  of  the  defendants.  At  that  time  it  was 
indorsed  In  blank,  and,  some  objection  having  been  raised  to  the  form  of  the 
indorsement,  Mr,  Dill  wrote  in  the  guaranty  over  the  signatures  of  the  do-' 
fendants.  There  was  no  evidence  that  Mr.  Dill  had  any  authority  whatever 
to  make  such  alteration  in  the  note.  Upon  this  condition  of  the  proof  a  mo- 
tion was  made  to  dismiss  the  complaint,  which  was  granted.  We  see  no  rea- 
son to  disturb  this  result.  The  relations  of  the  indorsers  to  Ihis  note  seem 
to  have  been  entirely  misapprehended,  altliough  if  the  note  had  remained  in 
Its  original  condition,  and  it  bad  been  affirmatively  established  that  the  de- 
fendants indorsed  the  note  for  the  purpose  of  giving  it  credit  with  the  plain- 
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tiffs,  tbe  payees  therein  named,  a  recovery  might  have  been,  had  against  the 
defendants,  under  the  principles  laid  down  In  the  case  of  Moore  v.  Croia,  19 
N.  Y.  227.  Bnt  their  contract  was  not  one  of  guaranty,  and  an  indoner,  un- 
der such  a  contract,  could  not  be  charged  as  a  maker  or  guarantor.  Tbia 
principle  is  distinctly  held  in  tbe  case  cited,  and  the  relations  of  tlie  payee 
and  indorsers  of  a  note  of  this  description,  as  contained  in  the  case  cited, 
have  been  affirmed  in  many  later  adjudications.  Bacon  v.  Bumhatn,  37 
N.  Y.  617;  Meyer  v.  Uibuher,  47  N.  Y.  270;  Phelps  v.  Vischer,  60  N.  Y.  69; 
Clothier  V.  Adriaiwe,  51  N.  Y.  322;  Hubbard  v.  Mattheios,  54  N.  Y.  43; 
Coulter  V.  Richmond,  59  N.  Y.  478;  Jaffray  v.  Brown,  74  N.  Y.  393.  This 
action  was  brought  to  charge  these  defendants  as  guarantors,  the  guaranty 
having  been  placed  upon  the  note  without  authority.  The  nature  of  their 
liability  as  indorsers  could  not,  by  any  such  writing  over  their  signatures,  be 
changed  into  that  of  guarantors.  But  it  is  urged  that  under  the  principles 
laid  down  in  the  case  of  Moore  v.  Cross  they  migtit  have  been  held  under  tbe 
proof  as  indorsers.  It  is  sufficient  to  say  that  the  complaint  contains  no  alle- 
gations of  any  such  facts,  and  the  cause  of  action  alleged  against  the  defend- 
ants was  entirely  different  from  that  on  which  the  proof  might  perhaps  have 
justifled  a  recovery,  had  there  been  no  interl'erence  with  the  nature  of  the  in- 
dorsers contract.  The  motion  to  make  tbe  pleadings  conform  to  tbe  proof 
could  not  prevail,  because  a  cause  of  action  against  the  defendants  aS'  in- 
dorsers' was  entirely  different  from  tlie  cause  of  action  against  them  as  guar- 
antors. Upon  the  whole  case,  therefore,  we  think  tbe  Judgment  slioaldf  be 
affirmed,  with  costs.    All  concur. 


In  re  Axteoatioii  of  Foub-Gobnbb  Boad  in  Biohhond  CJcuntt* 
(Su]>reme  Court,  Oeneral,  Term,  Second  Department.    Febmaty  11, 189L) 

HlOHWATS — ESTABLISBMBirr. 

On  an  application  to  open  a  public  highway,  It  appeared  that  orcbardB  and  honae 
inclosures  were  reauirea  therefor;  that  the  proposed  road  would  benefit  bat  lew 
people,  and  very  slightly;  that  the  cost  would  be  very  heavy ;  and  that  the  exist- 
iDg  road,  which  tbe  proposed  road  was  to  rsplaoe,  was  auiBcnent  for  tbe  public  use. 
Held,  that  the  application  should  be  denied. 

Appeal  from  special  term,  Richmond  county. 

Application  for  the  establishment  of  the  four-comer  road  in  Btchmood 
county.     The  application  was  granted,  and  tbe  land-owners  appeal. 

Argued  before  Saknabd,  P.  J.,  and  Dtkman  and  Pbatt,  JJ. 

De  Groot,  Rawson  A  Stafford,  for  appellants.  Qeo.  J,  QreenfMd,  tor  ap* 
pellee. 

Babnabd,  F.  J.  The  consent  of  tbe  county  Jndge  ought  not  to  have  been 
granted  upon  the  merits  of  the  application.  The  road  asked  for  takes  orchards 
and  house  inclusures  and  a  school-house.  By  the  general  law  in  rural  districts, 
a  highway  could  not  be  laid  out  through  these  lands.  In  cases  of  great  pub- 
lic importance  and  convenience,  tbe  property  owners  must  give  way  to  the 
public  necessity.  The  present  case  does  not  All  these  requirements.  The 
road  benefits  very  few  people,  and  very  slightly.  The  cost  will  be  quite 
heavy,  and  tbe  road  which  this  one  is  to  displace  is  sufficient  for  the  publia 
use.  Tbe  order  should  be  reversed,  with  costs;  and  motion  denied,  with 
costs.    All  concur. 

KoKTTKB  e.  Manhattan  Bt.  Co, 

(Supreme  Court,  Oetieral  Term,  Plrat  Department.    Pebmaiy  11, 1891.) 

1.  Casriirs — Injubt  to  Passbnoers — Neoliobncb  or  Conductoks. 

In  an  action  against  an  elevated  railway  company  for  Injuries  to  a  passenger  al- 
leged to  have  been  sustained  by  the  acts  of  one  of  its  conductors,  a  oharge  that 
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plaintiff  oannot  recover  merely  upon  the  gronnd  of  ttnlntentional  ne^rllg^ticA  of  * 
^ard,  but  only  on  the  ground  of  direct,  willful  negligence  inflicted  by  the  guard, 
was  properly  refused,  as  plaintifF  was  entitled  to  recover  whether  the  negligence 
was  direct  or  willful,  or  whether  the  guard  had  been  merely  careless  in  conducting 
himself  and  oaring  for  the  passengers  the  safbty  of  whose  lite  and  limb  was  in- 
trusted to  the  defendant. 

X  BiHE — Declaaitions  or  Conduotob. 

Declarations  of  the  conductor  at  the  time  of  tbe  accident  that  he  was  sorry  ho 
had  "done"  It  were  competent,  as  tending  to  explain  the  nature  of  the  act  com- 
plained  of. 

t,  SIke — HsASlTBa  OF  Damaobs. 

There  being  expert  testimony  that  plaintiff's  injuries  were  incurable,  and  might 
cause  future  suffering,  it  was  proper  to  charge  that  If  the  jury  found  for  plaintiff 
she  "is  entitled  to  compensation,  if  from  the  testimony  you  find  that  there  is  a  rea- 
sonable certainty  that  she  may  suffer  in  the  future  from  these  injuries. " 

ii  BxoKssiVB  Daicaoeb — Pkssonal  Injubibs. 

Tbe  evidence  tending  to  show  that  plaintUPs  injuries  were  incurable,  and  that 
she  had  been  deprived  of  tbe  power  apparently  of  making  a  livelihood,  and  at  the 
time  of  the  trial  was  still  under  treatment,  and  supported  by  the  kindness  of  friends, 
a  verdict  for  (10,000  was  not  excessive. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Lizzie  Koetter  against  the  Manhattan  Railway  Company.  There 
was  a  verdict  for  plaintiff  for  #10,000.  From  the  judgment  entered  thereon 
the  defendant  appeals. 

Argued  before  Van  Bkunt,  F.  J.,  and  Bradt  and  Danieu,  JJ. 

Davies,  Cole  A  RapaUo,  for  appellant.     H^ioe  A  Hwmimd,  for  respondent. 

Bbadt,  J.  Tbis  action  was  bronght  to  recover  damages  resnlting  from 
tbe  negligence  of  the  defendant.  The  defense  was  that  the  defendant  was 
free  from  negligence,  and  that  tbe  Injuries  received  by  the  plaintiff  were 
caused  by  her  own  negligence.  The  account  of  tbe  accident  given  by  t)ie 
plaintiff  was  as  follows:  "On  the  26th  day  of  October,  1886,  Miss  Shane  re- 
sided in  the  same  house  with  me.  We  started  from  there  to  my  place  of  bus- 
iness and  to  her  place  of  business.  We  went  through  Eighty-First  street  to 
tbe  Eightietta-Strect  station.  We  went  through  the  gate  together.  Miss  Shane 
and  I,  and  we  dropped  tbe  ticket,  and  the  train  came  along,  and  Miss  Shane 
boarded  the  train.  That  was  25  minutes  to  8  o'clock  In  the  morning.  I  was 
due  down  town  at  8  o'clock.  Miss  Shane  boarded  the  train.  Two  or  three 
gentlemen  crowded  in  between  Miss  Shane  and  I.  I  was  pushed  off  by  tbe 
guard.  As  I  stepped  back,  waiting  to  board  the  next  train,  the  signal  was 
given.  Tbe  rope  was  pulled  by  the  guard.  I  did  not  hear  the  bell  ring.  I 
only  saw  bim  pull  the  rope.  As  I  stood  back  waiting  to  board  the  next  train, 
my  arm  was  seized  by  the  guard,  which  is  my  right  arm,  and  I  was  dragged 
the  extreme  length  of  the  platform.  From  the  force  of  the  push  that  I  re- 
ceived I  felt  that  I  was  falling,  but  I  don't  know  where  I  fell  to.  Then  I 
Vent  into  the  waiting-room  when  I  came  to  myself,  and  the  ticket  agent  was 
there,  and  he  tx>ld  me  not  to  go  to  business.  He  told  me  not  to  go,  but  1  did 
go.  1  could  not  tell  exactly  how  long  I  remained.  I  didn't  remain  there  any 
time  at  all.  I  went  direct  to  my  physician,  Dr.  Yandergriffe.  He  called 
some  time  in  tbe  evening,  about  5  o'clock.  I  was  then  in  bed.  Up  to  that 
time  I  had  always  been  a  healthy  girl.  Nothing  at  all  the  matter  with  me  up 
to  tbe  time  of  the  injury.  When  I  was  seized  by  the  arm  I  was  standing  on 
the  platform  of  tbe  station,  standing  back  waiting  to  board  the  next  train. 
I  think  I  have  stated  all  that  took  place.  I  could  not  exactly  tell  you  how  far 
I  was  dragged  by  the  guard.  Question.  One  foot  or  ten  feet?  Anstoer.  I 
•ould  not  tell  you.  I  don't  remember;  I  was  so  frightened.  I  remember 
•creaming  that  I  didn't  want  to  board  the  train.  Q.  Notwithstanding  which 
he  kept  bold  of  you  all  the  time?  A.  He  seized  me.  I  felt  that  I  was  falU 
mg,  and  that  is  all  I  remember.  Up  to  that  time  I  suppose  the  guard  still 
bi^  a  hold  of  me;,  up  to  tbe  time  I  fell.    After  that  I  was  unconscious.    I 
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was  conflned  to  my  bed,  I  think  it  was  seven  months  from  the  start.  Dr. 
VandergrifFe  treated  me  for  about  a  month  or  six  weeks,  then  Dr.  GaedelcOt 
who  is  still  treating  me  now,  was  ualled  in.  The  train  bad  started  when  the 
guard  had  hold  of  xny  arm.  Besides  Dr.  Gaedeke,  I  was  examined  by  Dr. 
VandergrifFe,  Dr.  Leale,  a  specialist  for  the  Manhattan  Railway  Company, 
and  Dr.  Field,  from  the  Manhattan  Railway  Company,  but  he  only  made  an 
external  examination.  The  other  physician  examined  me  internally.  lam 
still  under  treatment.  I  have  not  done  any  work  since  that  time.  To  my 
knowledge,  I  have  not  done  anything, — nothing  that  amounts  to  anything. " 
And  her  testimony  is  consistent  with  that  of  Miss  Stiane,  who  was  referred 
to  in  that  statement,  and  tells  the  same  story.  The  defendant  called  several 
witnesses,  includ:ng  the  guard,  and  by  which  it  insists  that  the  occurrenca 
was  proved  substantially  to  be  as  follows:  That  the  guard  saw  the  plaintiff 
coming  up  stairs  to  the  landing  after  he  had  given  the  signal  to  start;  that 
the  plainlifF  rushed  up  after  he  had  closed  one  gate  and  was  just  closing  the 
other;  that  he  told  her  she  was  too  late,  but  she  persistently  tried  to  get 
aboard  the  car;  that  she  then  grabbed  the  stanchion  of  the  car,  and  be  leaned 
over  the  gate,  and  tried  to  wrest  her,  and  put  his  arm  around  her  waist  to 
keep  her  up;  that  she  was  walking  along  the  car  line,  and  she  finally  tripped, 
and  he  thought  he  put  her  on  her  feet,  and  did  not  push  her  down,  or  any 
way  pull  her  along  the  platform.  The  occurrence,  therefore,  was  presented 
to  the  jury  for  their  consideration  upon  conflicting  evidence, — indeed,  it  may 
be  said,  as  to  all  things  except  the  presence  of  the  plaintiff  and  her  witnesses. 
The  learned  Judge  in  his  charge  called  the  attention  of  the  jury  to  the  testis 
mony  jpro  and  con,  leaving  them  to  decide  the  real  issue,  whether  the  plain- 
tiff bad  established  the  negligence  of  the  defendant,  and  her  own  freedom 
from  negligence  which  in  any  way  contributed  to  the  accident.  Several  re- 
quests, however,  to  charge  were  made  by  the  defendant,  nearly  all  of  which 
the  court  granted;  some  of  which  were  extremely  favorable  to  it.  The  juiy 
nevertheless  found  for  the  plaintiff  a  verdict  for  310,000. 

The  first  point  presented  on  behalf  of  the  defendant  was  that  the  verdict  is  con- 
trary to  the  evidence,  and  the  motion  for  a  new  trial  should  have  been  granted. 
This  is  founded  on  the  proposition  that  the  plaintiff's  case  presents  an  alleged 
act  of  wanton  and  total  negligence  on  the  part  of  the  guard,  and  that  the 
plaintiff's  story  was  confronted  at  the  outset  by  an  inherent  improbability, 
while  the  defendant's  account  is  so  natural  as  to  almost  suggest  itself,  even 
in  the  absence  of  any  testimony.  The  counsel  for  the  appellant  had  the  op- 
portunity upon  the  trial  to  elaborate  this  view  of  the  case,  and  no  doubt  did 
so,  in  his  address  to  the  jury,  and  there  were  elements  which  might  be  used 
with  success,  but  unfortunately  for  him  the  jury  established  by  law  as  the 
tribunal  to  dispose  of  such  conflicts  found  against  his  client.  A  perusal  of 
the  evidence  does  not  suggest  the  propriety  of  interfering  with  the  verdict 
upon  the  ground  that  it  is  contrary  to  the  evidence,  it  must  be  said  the  evi- 
dence sustains  it, — sustains  the  propositions  that  the  defendant  was  guilty  of 
negligence,  and  that  the  plaintiff  was  guiltless  of  any  contributory  negligence 
on  her  part. 

The  next  point  presented  on  behalf  of  the  appellant  is  that  the  learned  jns> 
tice  of  the  court  below  refused  to  charge  as  follows:  "That  the  plaintiff  can- 
not recover  merely  upon  the  ground  of  unintentional  negligence  of  a  guard, 
but  only  on  the  ground  of  direct,  willful  negligence  inflicted  by  the  guard." 
The  answer  to  the  alleged  error  of  this  refusal  is  given  by  the  respondent's 
points,  and  is  that  the  plaintiff  was  entitled  to  recover  if  the  defendant,  by 
its  agents  or  servants,  was  guilty  of  negligence,  whether  that  negligence  was 
direct  and  willful,  or  whether  the  guard  had  been  merely  careless  In  conduct- 
ing himself  and  caring  for  the  passengers  the  safety  of  whose  life  and  limb 
was  intrusted  to  the  defendant.  It  is  said  in  1  Shear.  &  B.  Keg.  g  141,  that 
the  liability  of  defendants  in  cases  of  this  character  is  not  confined  to  the  mere 
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negHgence  of  servants,  but  extends  also  to  their  willful  acts,  tbougb  anao- 
thorized  or  even  forbidden  by  the  master,  so  far  as  such  acts  deprive  third 
persons  of  a  benefit  which  the  master  was  bound  to  confer  upon  them,  or  for 
any  other  reason  have  occurred  in  the  course  of  the  servant's  employment. 
Alttaoogh  the  master  may,  as  has  been  stated,  be  responsible  for  some  willful 
wrong  committed  by  his  servants,  such  responsibility,  when  these  acts  have 
not  been  authorized  by  the  master,  may  still  fiill  under  the  law  of  negligence. 
The  master,  if  sued  on  the  ground  of  negligence,  may  be  considered  in  such 
case  guilty,  not  of  the  wrongful  act  Itself,  but  only  of  neglect  to  restrain  his 
servant  from  committing  it ;  and,  further,  that  the  soundness  of  the  principle 
thns  stated,  and  the  necessity  of  the  rule  which  we  have  inherited  from  the 
Boman  law,  have  received  new  and  convincing  illustrntions  in  the  develop- 
ment of  modern  corporations.    There  is  therefore  no  value  in  the  second  point. 

The  next  error  complained  of  is  that  the  witness  Lizzie  Shane  was  allowed 
to  testify  tliat  the  guard  stated  after  the  accident,  viz.:  "That  he  was  very 
sorry  be  had  done  it."  The  objection  thus  urged  arose  in  the  following 
manner:  "Question.  What  did  the  guard  say  in  reference  to  the  train,  if  any- 
thing?" The  counsel  for  the  defendant  objected  to  the  question  as  hearsay 
and  irrelevant.  The  court  overruled  the  objection.  The  counsel  for  the  de- 
fendant duly  excepted.  That  question,  however,  was  not  answered,  but  was 
followed  by  this  question,  namely,  "  Did  you  see  the  guard  here  in  court  yester- 
day'/" To  which  the  answer  was,  "Ko,  sir;  I  did  not  see  him."  This  was 
followed  with  the  question,  "Did  you  bear  the  guard  say  anything  then?"  to 
which  answer  was  given  in  the  form  of  a  question,  namely:  "At  the  time  of 
the  accident?  Question.  Yes.  Answer.  He  said  he  was  very  sorry  he  had 
done  it."  It  will  be  perceived  that  there  was  no  objection  to  the  question 
asked,  which  was,  "Did  you  hear  the  guard  say  anything  at  the  time  of  the 
accident?"  and  wliich  was  entirely  different  from  the  question  previously 
asked,  which  was,  "  What  did  the  guard  say  in  reference  to  the  train,  If  any- 
thing?" This  is  supposed  to  be  a  complete  answer  to  the  exception  mentioned, 
for  three  reasons:  (1)  As  already  stated,  no  objection  was  made  to  the  ques- 
tion; (2)  that  it  was  wholly  immaterial  whether  the  guard  was  sorry  he  had 
done  it  or  not, — the  liability  of  the  defendant  resting  upon  the  fact  that  the 
act  complained  of  had  been  permitted,  and  timt  the  evidence  could  not  prejn- 
dice  the  defendant  in  any  manner;  and  (3)  that,  if  this  be  not  so,  the  declara- 
tions of  the  party  in  a  case  like  tliis,  made  at  tlie  time,  and  calculated  to  elu- 
cidate and  explain  the  character  and  quality  of  the  act,  and  so  connected  with 
It  as  to  constitute  one  transaction,  and  so  as  to  derive  credit  from  the  act  it- 
self, are  admissible  in  evidence.     Waldele  v.  Railroad  Co.,  9b  N.  Y.  274-278. 

The  next  proposition  urged  on  behalf  of  the  appellant  is  that  the  learned 
Judge  presiding  at  the  trial  charged  the  jury  that  they  could  award  damages 
to  the  plaintifif  for  future  pain  and  suffering,  in  the  absence  of  any  evidence 
that  she  was  likely  to  suffer  it  in  the  future.  A  complete  answer  to  this 
proposition  is  that  the  learned  counsel  for  the  appellant  is  entirely  mistaken 
in  supposing  that  such  a  charge  was  made.  What  the  learned  judge  said  was 
this:  "That  if  they  found  a  verdict  in  favor  of  the  plaintiff,  they  should  consider 
the  damages  which  should  be  allowed  to  her, "  and  then  "she  is  entitled  to  com- 
pensation, if  from  the  testimony  you  find  that  there  is  a  reasonable  certainty 
that  she  may  suffer  in  the  future  from  these  injuries."  There  was  nothing, 
therefore,  said  about  future  pain.  The  propriety  of  the  charge  as  to  the  fut- 
ure suffering  arises  from  the  fact  that  Dr.  Gaedeke  testiSed  that,  "in  his  esti- 
mation, the  injuries  received  by  the  plaintiff  were  incurable,"  which  was  not 
contradicted  in  any  way,  and  it  may  be  presumed  could  not  be,  from  the  fact 
that  two  physicians  on  behalf  of  the  defendant  made  an  examination  of  the 
plainti£f,  neither  of  whom  was  called  upon  the  trial;  and  the  further  fact, 
which  the  plaintiff  had  testiQed  to,  namely,  that  she  was  stUl  under  treat- 
ment, and  had  done  nothing  in  the  way  of  work  since  the  accident  ocenrred. 
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Which  was  on  the  26th  of  Ootober,  1887.  Under  such  cfrcumstanoes  the 
charge  was  strictly  within  the  rule  declared  in  Feeney  v.  Railroad  Co.,  116 
N.  y.  382,  22  N.  E.  Rep.  402,  in  which  the  court  said:  "It  may  now  be  re- 
garded as  settled  that  the  jury,  in  cases  of  this  character,  noNy  take  into  ao- 
count  the  pain  and  suffering  which  may  reasonably  be  exppcted  in  the  f  uturs, 
provided  evidence  has  been  given  tending  to  show  tliat  tlie  person  injured 
will  probably  experience  future  pain  as  a  result  of  the  injury."  The  testimony 
of  Dr.  Gaedeke,  which  is  as  follows,  after  his  statement  of  his  examination  of 
the  plaintiff:  "Question.  What  did  you  And?  Anstoer.  I  had  heard  previ- 
ously that  there  bad  been  an  accident.  I  cannot  make  a  diagnosis  without  a 
historyof  the  case.  Q.  What  did  you  find?  ii.  I  found  a  blood  tumor  in  the 
abdomen,— a  so-called  •hematode.'  Q.  That  is  called  a  'hematoma?'  A. 
Yes,  sir;  that  is  right.  I  also  found  the  pelvic  cellular  tissue — which  is  a 
fatty  cellular  substance  in  the  pelvis,  which  surrounds  the  pelvic  organs — 
was  highly  inflamed  on  the  right  side.  That  could  have  been  brought  about 
by  a  recent  injury.  I  think  it  could  by  a  violent  fall.  Between  the  utenu 
and  the  rectum  I  found  this  hematocle, — the  blood  tumor.  The  uterus  was 
very  sensitive  and  painful,  according  to  the  patient's  statement  of  the  case. 
The  cellular  tissue  was  infiltrated  by  the  process  of  Inflammation.  It  was  en- 
larged and  inflamed.  A  violent  shock  or  injury,  such  as  being  thrown  down, 
would  bring  that  out.  At  that  time  I  did  not  notice  any  fracture  of  anything 
about  them.  I  noticed,  I  think  about  a  month  after  that,  a  fracture  of  the 
so-called 'coccyx,' the  last  bone  of  the  spine.  Q,  Whendid  you  find  that  that 
had  been  fractured?  A.  I  think  about  a  month  after  that  I  noticed  that. 
During  the  time  that  I  was  examining  her  and  treating  her  Dr.  Leale  called. 
I  don't  know  whether  he  is  the  physician  for  the  elevated  railway  company. 
I  visited  Miss  Koetter  on  very  frequent  occasions,  and  treated  her  for  the  in- 
jury that  she  had  at  that  time,  and  that  she  had  not  bad  before.  At  the  time 
that  I  found  the  fracture  of  the  lower  bone  of  the  spine  in  the  condition  that 
I  have  described,  I  made  adiagnosis  of  her  case.  The  injuries,  in  my  estlm»- 
tion,  are  incurable," — contains  evidence  tending  to  show  that  the  plaintiff's 
injuries  would  probably  subject  .her  to  future  suffering,  »s  a  result  of  the  in- 
jury.   This  exception  to  the  charge,  therefore,  cannot  be  sustained. 

It  is  next  urged  that  the  verdict  is  excessive,  and  the  result  of  the  passion 
or  prejudice  of  the  jury,  and  one  of  the  reasons  assigned  as  establishing  ttie 
justice  of  the  criticism  is  that  the  whole  of  the  plaintiff's  case  is  contained  in 
eight  printed  pages  of  the  testimony.  It  is  true  that  that  is  not  the  only  rea- 
son assigned,  but  it  is  illustrative  of  the  disposition  to  treat  the.  plaintiff's 
case  as  one  of  little  importance,  notwithstanding  that  the  uncontradicted  med- 
ical evidence  shows  that  her  injuries  are  incurable,  and  that  she  has  been  de- 
prived of  the  power,  apparently,  of  making  a  livelihood,  and  from  the  time  of 
the  accident  in  1887,  at  least  down  to  the  time  of  the  trial,  was  still  under 
treatment,  and  also  that  from  that  time  to  the  time  of  the  trial  she  had  been 
supported  by  the  kindness  of  one  friend  or  more.  Under  such  circumstances, 
910,000,  substiintially  paid  for  a  ruined  life,  does  not  seem  to  be  excessive.  If 
well  invested,  it  would  not  produce  more  than  4(500  a  year,  although  that  sum 
would  not  be  left  after  the  payment  of  the  expenses  to  which  her  injuries  sub- 
jected her,  and  the  payment  also  of  counsel  fees  for  the  prosecution  of  this  ac- 
tion, whatever  they  may  be.  Whatever  may  be  said  on  the  part  of  the  de- 
fendant as  to  the  inherent  improbability  of  the  plaintiff's  story,  it  must  not 
be  forgotten  that  as  to  the  accident  the  plaintiff  was  sustained  by  the  testi- 
mony of  her  companion  at  the  time  it  occurred,  and  that  the  jury,  after -a 
charge  embracing  all  the  necessary  elements,  decided  thnt  the  plaintiff's  state- 
ment was  a  correct  account  of  the  occurrence:  and  it  must  be  further  said 
that,  under  all  the  circumstances  disclosed  by  the  record,  the  plaintiff's  injury 
and  its  results,  properly  considered,  suggest  that  such  a  verdict  as  was  rendered 
might  well  be  given  without  passion  and  without  prejudice.    If,  howev«r,  we 
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Msoit  toautboriUeB,  it  will  be  found  that  "the  general  rule  Is  that  the  jurr  are 
the  exclusive  judges  of  the  amount  of  damages,  except  in  those  cases  where 
they  follow,  as  a  matter  of  law,  from  facts  proved,  and  the  result  of  a  mere 
oomputation.  In  nil  cases  for  injuries  to  the  person,  to  family  rights,  or  to 
the  reputation,  the  jury  are  allowed  to  give  what  is  sometimes  termed  a  '  round 
sum.'  The  law  prefers  the  judgment  of  twelve  men  in  the  jury-box  to  the 
Judgment  of  one  man  on  the  judicial  bench.  It  is  therefore  the  settled  rule, 
enforced  by  many  decisions,  though  couched  in  various  forms  of  expression, 
that  in  cases  of  this  character  a  new  trial  will  not  be  granted,  unless  the 
damages  are  such  as  strike  every  one  with  the  enormity  and  injustice  of  them, 
and  such  as  would  induce  the  court  to  believe  that  the  jury  must  have  acted 
from  prejudice,  partiality,  or  corruption."  See  2  Tliomp.  Trials,  §  2067,  and 
numerous  cases  cited.  It  was  said  by  Bockes,  J.,  (8  Hun,  p.  289:)  "The  sub> 
jeot  of  damages  is  for  the  jury,  and  must  be  at  all  times  in  their  discretion 
and  judgment.  The  court  can  only  interfere  on  this  point  when  it  is  appar- 
ent that  the  jury  were  improperly  inUuenced,  or  must  have  acted  from  pas- 
sion, prejudice,  partiality,  or  corruption.  The  authority  to  grant  new  trials 
on  tlie  ground  of  excessive  damages  is  undoubted,  but  its  exeruise  by  the  courts 
has  be^  thouglit  equally  capricious  as  has  been  the  verdict  of  juries.  Little 
aid  can  be  obtained  on  this  subject  by  referring  to  the  cases,  as  will  be  seen 
by  turning  to  the  opinion  of  Mr.  Justice  Hoossoum,  in  the  case  of  Murray 
T.  Hailroad  Co.,  47  Barb.  196."  And  in  Walker  v.  Railroad  Co.,  63  Barb. 
267,  it  was  said  by  Mr.  Justice  Daniels:  "The  law  has  committed  the  deter' 
mination  of  the  amount  of  damages  to  be  awarded  to  the  experience  and  good 
sense  of  the  jury,  and,  wtiere  the  verdict  rendered  by  them  may  reasonably  be 
|>resumed  to  have  resulted  from  an  honest  and  intelligent  exei'cise  of  judgment 
upon  their  part,  tlie  policy  of  the  court  is,  and  necessarily  must  be,  not  to  in- 
terfere with  their  conclusion."  The  judgment  should  be  affirmed,  with  costs. 
AH  concur.  _^_^ 

In  re  Pattehson'8  Will. 
{Supreme  Court,  Oeneral  Term,  First  DepartmenL    February  11, 1891.) 

1,  WlLLB — TeBTAHENTART  CAPACITY. 

A  will  Bboiild  not  be  denied  probate  on  tbe  ground  that  there  was  a  lack  of  testa- 
mentary  capacity,  merely  because  testator  was  so  weak  physically  that  he  could 
only  malte  his  mark,  especially  when  the  subscribing  witnesses,  both  of  whom  were 
disinterested,  declared  that  testator  was  entirely  rational,  and  none  of  the  other 
witnesses  observed  anything  tending  to  show  that  testator  did  not  understand 
what  he  was  doing. 
t.  Same — Undue  Influbnoe. 

A  finding  that  the  execution  of  a  will  was  procured  by  undue  influence  cannot  be 
sustained  where  the  evidence  shows  that  testator  was  in  perfect  possession  of  hia 
faculties,  that  the  difference  between  the  will  attacked  and  one  made  the  previous 
day,  about  which  there  was  no  complaint,  waa  verv  slight,  and  made  at  the  rea- 
sonable request  of  a  natural  residuary  legatee,  without  any  undue  persuasion  or 
subjection  of  tbe  will,  and  that  no  complaint  was  made  of  the  will  by  any  one  de- 
pendent upon  testator's  bounty. 

Appeal  from  surrogate's  court.  New  York  county. 

This  is  an  appeal  by  George  W.  Patterson  and  Eliza  Brogan,  refusing  pro- 
bate of  the  last  will  and  testament  of  John  Patterson,  deceased,  on  the  ground 
Of  undue  influence  exercised  by  said  George  W.  Patterson. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Bakuett,  J  J. 

Henry  Hoyt,  for  appellant  George  W.  Patterson.  Christian  9.  Moritz,  for 
appellant  Eliza  Biogan.  William  G.  Choate,  (of  counsel,)  for  appellants. 
Charles  H.  Beckett,  for  respondents. 

Barrett.  J.  There  seems  to  have  been  some  misunderstanding  in  this 
case  with  regard  to  the  terms  of  the  decree  appealed  from.  The  learned  sur- 
rogate in  his  opinion  expressly  placed  his  judgment  upon  the  fact  that  the 
pajHir  offered  for  probate  "wa.i  not  the  free  and  voluntary,  unrestrained  act 
ot  the  deceased."    He  did  not  intimate  a  doubt  as  to  the  due  execution  an 


Digitized  by 


Google 


464  BSW  YORE  BtJPFLEUENT,  Yol.  18.  [Sup.Ct. 

attestation  of  the  Instrument,  nor  did  he  express  a  decided  opinion  upon  the 
question  of  testamentary  capacity.  On  the  contrary,  he  made  the  following 
observations  upon  the  latter  head:  "Whether  the  testator  was  actually  capa- 
ble, at  the  time  he  executed  the  paper,  of  executing  a  will  under  the  very  lib- 
eral construction  of  our  statute  which  the  courts  have  given,  and  which  I 
have  been  compelled  to  follow  in  several  cases,  it  is  not  necessary  for  me  to 
decide.  Not  very  much  evidence  has  been  given  on  that  point.  That  the 
man  was  in  a  desperately  sick  condition,  very  near  to  death,  with  a  very 
limited  testamentary  capacity,  and  very  limited  mental  strength,  is  estab- 
lished to  my  satisfaction  by  the  evidence  of  Mr.  Hoyt,  without  reference  to 
the  evidence  of  any  other  witness  in  the  case."  The  leained  surrogate  added 
that,  although  he  might  be  justified  on  the  proof  in  holding  that  there  was 
not  mental  capacity,  he  preferred  "to  dispose  of  the  case  upon  the  other  prop- 
osition," namely,  undue  influence.  The  decree  nevertheless  adjudges,  in  ad- 
dition to  the  finding  of  undue  influence,  that  the  will  was  not  executed  or  at- 
tested in  the  manner  prescribed  by  law  for  the  execution  and  attestation  of 
last  wills  and  testaments,  and  that  the  testator  was  not  competent  to  execute 
the  same.  We  find  no  evidence  in  the  case  to  support  the  finding  with  re- 
gard to  the  execution  of  the  instrument,  and,  as  the  question  was  not  ad- 
verted to  in  the  opinion,  we  assume  tliat  the  error  was  that  of  the  draughts- 
man, and  that  the  form  of  the  decree  was  not  minutely  scrutinized.  There 
certainly  was  ample  evidence  of  the  execution  of  the  will  in  the  manner  pre- 
scribed by  law.  The  testimony  of  the  subscribing  witnesses  was  sufficient, 
and  it  was  not  in  any  way  shaken. 

As  to  the  question  of  testamentary  capacity,  we  do  not  entertain  the  doubt 
expressed  by  the  learned  surrogate.  It  is  true  that  the  testator  was  very  ill 
and  very  weak,  but  the  proof  of  his  mental  capacity  was  quite  sufficient.  This 
instrument  was  executed  on  the  19th  day  of  April.  On  the  18th  of  the  same 
month  the  testator  executed  another  will,  which  was  admitted  to  probate  on 
the  application  of  the  present  contestants.  His  mental  capacity  when  he  ex- 
ecuted the  first  will  is  not  questioned,  and  while  it  is  evident  that  the  testa- 
tor was  nearing  his  end,  and  becoming  physically  weaker  day  by  day,  his 
mental  capacity  was  not  destroyed  nor  materially  affected  within  the  next  24 
hours.  Indeed,  the  mental  power  which  he  exhibited  on  the  19th  seems  to 
have  been  as  great  as  that  shown  on  the  18th.  He  told  the  lawyer  who  drew 
the  instrument  that  he  was  not  satisfied  with  the  will  of  the  day  before,  and 
that  he  wished  it  changed.  He  also  told  this  lawyer  "to  whom  the  different 
amounts  were  to  be  given."  The  will  was  read  to  him  before  it  was  exe- 
cuted, and,  although  he  was  so  weak  physically  that  he  could  only  make  his 
mark  with  assistance,  the  subscribing  witnesses,  both  of  whom  were  appar- 
ently disinterested,  declared  that  mentally  he  was  entirely  rational.  Indeed, 
one  of  them  stated  that  the  testator  was  as  clear  as  he  (the  witness)  and  the 
learned  surrogate  were  when  the  testimony  was  being  given.  None  of  the 
witnesses  observed  any  irrational  acts,  or  anything  tending  to  show  that  the 
testator  was  unable  to  comprehend  the  business  attending  the  making  of  his 
will. 

Upon  the  question  of  undue  influence,  the  learned  surrogate  rests  his  opin- 
ion mainly  upon  the  fact  that  the  proponent,  George  W.  Patterson,  employed 
the  lawyer  who  prepared  the  instrument,  and  exhibited  much  excitement 
with  regard  to  its  hasty  execution.  He  was  determined,  the  respondents  in- 
sist, to  have  it  done.  There  are  several  salient  facts  in  this  case  which  lead 
us  to  differ  with  the  conclusion  thus  arrived  at.  In  the  first  place,  George 
W.  Patterson  and  his  sister  Eliza  Brogan  were  the  testator's  only  heirs  at 
law  and  next  of  kin.  They  were  the  natural  recipients  of  his  bounty.  By 
the  will  of  the  18th  of  April,  as  to  which  there  is  no  pretense  of  undue  influ- 
ence, the  testator  gave  this  sister  the  income  of  $10,000  for  life,  and  upon 
her  death  the  principal  sum  was  given  to  George  W.  Patterson.    He  the 
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gave  the  Income  of  $5,000  to  bis  niece  Louisa  Brogan  for  life,  and  upon  her 
death  the  principal  sum  was  also  given  to  this  brotlier;  and,  after  giving  cer< 
tiiin  legacies  to  other  parties,  he  made  this  brother  bis  residuary  legatee. 
The  difference  between  the  disposition  of  property  in  this  will  and  in  that 
made  the  next  day  was  so  slight  that  it  is  difficult  to  perceive  any  motive  for 
undue  Influence.  Eliza  Brogan's  rights  are  substantially  the  SHme  in  the 
later  instrument.  So  are  Louisa's.  The  legacy  to  Daniel  Paxton,  who  is 
one  of  the  executors  ntimed  in  both  wills,  is  increased  by  $500.  That  to 
James  B.  Hackett,  who  whs  named  as  an  executor  in  the  first  will,  but  not 
in  the  second,  is  decreased  from  $4,500  to  $1,000.  The  legacy  of  $1,500  to 
Daniel  Kelly,  the  son  of  one  of  the  testator's  friends,  remains  the  same,  and 
the  only  change  with  respect  to  that  legacy  Is  that  it  is  made  payable  imme- 
(iiiitely.  The  residuary  legatee,  George  W.  Patterson,  is  thus  a  gainer  by 
the  second  will  to.  the  extent  of  but  8^,000  from  an  estate  showing  $64,000 
of  personalty,  besides  a  house  and  lot  in  this  city.  The  substantial  complaint 
seems  to  be  tliat  Mr.  Hackett  has  lust  $3,500  of  his  original  legacy,  and  also 
his  executorship.  No  one  dependent  upon  the  testator's  bounty  comes  for- 
ward to  make  any  comphiint.  The  testator's  property  has  gone  in  a  natural 
channel,  substantially  as  he  desired  even  when  acting  in  the  absence  of  his 
brother,  and  the  whole  trouble  seems  to  have  arisen  from  Mr.  Hackett's  un- 
willingness to  permit  this  brother  to  administer  upon  the  estiite  jointly  with 
Mr.  Paxton.  When  George  W.  Patterson  learned  the  contents  of  the  first 
will,  he  expressed  to  the  testator  a  desire  to  be  made  an  executor.  This  de- 
sire was  perfectly  natural,  and  its  expression  was  entirely  proper,  under  the 
circumstances.  Who,  indeed,  should  have  a  voice  in  the  administration,  if 
not  the  man  who  was  to  receive  the  great  bulk  of  the  estate?  It  is  no  won- 
der that  he  was  excited  upon  learning  that,  although  he  was  the  principal 
legatee,  he  was  not  named  as  executor,  and  was  thus  deprived  of  the  ordinary 
protection  to  his  rights  which  would  be  afforded  by  his  having  a  share  in  the 
administration.  He  did  not  request  his  brother  to  make  him  sole  executor. 
He  simply  asked  to  share  that  oflSce  with  one  of  the  gentlemen  named  as  ex- 
ecutors in  the  first  will.  He  does  not  appear  to  have  been  responsible  for  the 
cutting  down  of  Mr.  Hackett's  legacy.  Even  as  to  the  executorship,  there 
was  no  threat,  no  undue  persuasion,  no  subjection  of  the  will,  no  overpower- 
ing influence  exercised  upon  a  weak  mind,  none  of  the  usuid  indieia  of  un- 
due influence.  There  was  in  fact  no  need  of  undue  influence.  The  simple 
request  of  a  natural  residuary  legatee  was  sufficient  to  effect  the  slight  and 
reasonable  changes  made  in  the  first  will.  There  is,  in  truth,  nothing  in  the 
trivial  facts  of  this  case  to  bring  it  within  the  most  extreme  view  of  undue 
influence  taken  in  any  of  the  authorities.  What  relevancy  the  incident  of 
the  diamond  pin  has  to  support  the  charge  of  undue  influence  we  cannot  im- 
agine. The  testimony  of  one  of  the  subscribing  witnesses  with  regard  to 
this  incident  is  as  follows:  "George  W.  Patterson  said  to  bis  brother,  '  You 
have  a  diamond  pin.'  It  was  on  bis  under-shirt;  on  the  testator's  flannel 
shirt.  It  was  a  large  diamond  pin,  perhaps  as  large  as  my  firat  finger  nail. 
It  was  quite  brilliant.  George  W.  Patterson  then  said:  *  You  promised  to 
give  me  that  pin.'  In  the  mean  time  Mrs.  Gahill  flew  down  in  front  of  him. 
She  said:  •  You  shan't  give  him  that  pin;  you  promised  it  to  me.'  So  they 
didn't  either  one  get  it.  Then  the  testator — who  was  then  in  a  dying  condi- 
tion— waived  them  both  away,  and  with  a  curse,  *  To  hell  with  yoii;'  or  some- 
thing like  that."  This  would  seem  to  indicate  anything  but  subjection  on 
the  part  of  the  testator.  It  exhibited  greed  on  the  part  of  George  W.  Fatter- 
son  and  Mrs.  Gahill,  but  not  control.  If  it  exhibits  anything  but  greed,  it  is 
entire  absence  of  any  overmastering  influence.  It  was  an  inaccurate  view  of 
the  evidence  to  speak  of  this  effort  on  Gteorge's  part  to  possess  himself  of  this 
pin  as  "a  disgraceful  and  horrid  attempt  to  remove  by  force  a  jewel  from  the 
shirt  of  his  brother."  No  force  was  used,  and  even  persuasion  failed.  The 
v.l3N.Y.8.no.4 — 30 
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incident  was  exaggerated,  and  shonid  not  bare  been  treated  as  in  say  sense 
crucial.  Upon  the  whole,  we  think  this  will  should  have  been-  admitted  to 
probate,  and  therefore  the  judgment  appealed  from  should  be  reversed,  and  an 
order  made  directing  a  trial  by  jury  in  the  court  of  common  pleus  of  the  ma- 
terial questions  of  fact  arising  upon  the  issues  between  the  parties;  the  is- 
sues to  be  framed  upon  notice. 

Van  Brukt,  P.  J.,  concurs. 

Bartlbtt,  J.    I  concur  in  the  result 


New  York,  L.  E.  A;  W.  B.  Co.  v.  Atlantic  Befininq  Go. 
{Supreme  Ctmrt,  Oeiieral  Term,  First  Department.    Febranty  11, 1891.) 

OOKTRIBDTORT  NeOLIOENOE— InsTBUOTIONS. 

In  an  action  to  recover  for  injuries  to  plaintUPs  looomotWe  and  cars  by  mnning  ! 

upon  defendant's  lumber  It  appeared  that  the  lumber  had  been  transported  by  I 

?Iaintlff  and  delivered  to  defendant  upon  a  siding  adjoining  plaintiff's  main  track  ' 

he  preceding  afternoon,  and  partially  unloaded ;  that  some  time  in  the  evening  the 
remainder  of  the  lumber  was  blown  by  a  high  wind  from  the  car  onto  the  main 
track;  and  that  the  siding  was  used  by  plaintttF  for  switching  its  trains,  and  for 
detached  care  such  as  that  which  contained  the  lumber.  Held,  that  a  charge  treat- 
ing defendant's  conduct  as  that  of  a  trespasser,  and  excluding  any  question  of 
plaintiff's  contributory  negligence  from  the  jury,  was  prejndioial error. 

Appeal  from  circuit  court.  New  Yorli  oounty. 

Action  by  Ibe  New  Yorl;,  Lake  Erie  &  Western  Bailroad  Company  against 
the  Atlantic  Refining  Company.  There  was  a  verdict  tor  plaintiflt  and  de> 
fendant  appeals. 

Argued  before  Bartlett  and  Barrett,  JJ.  i 

John  Brooks  Leavitt,  for  appellant    Charles  SteeHa,  tor  respondent. 

Barrbit,  J.  This  action  was  brought  to  recover  damages  for  Injuries 
done  to  the  plaintiff's  locomotive  and  cars  at  a  place  called  "Dyke's  Switch." 
The  locomotive  and  cars  in  question  were  so  damaged  by  running  upon  cer- 
tain lumber  belonging  to  the  defendant,  which  had  fallen  upon  the  plaintiff's 
track  at  that  place.  This  lumber  liad  previously  been  transported  by  the 
plaintiff,  under  a  contract  with  the  defendant,  from  Olean,  in  this  state,  and 
the  car  containing  it  had  been  delivered  to  tbe  defendant  at  Dyke's  switch  on 
the  afternoon  preceding  the  accident.  This  oar  was  so  delivered  upon  the 
siding  or  switch  adjoining  the  plaintiff's  main  tracks,  and  the  defendant's 
agent,  Bechtle,  commenced  to  unload  the  lumber.  The  unloading  was  not 
completed  that  day,  and  the  car  was  left  for  tbe  night  with  the  remaining 
unloaded  lumber  in  the  neighborhood  of  the  plaintiff's  main  tracks.  The 
charge  is  that  the  defendant  was  guilty  of  negligence  in  leaving  this  remain- 
ing lumber  without  proper  support,  and  that,  in  consequence  of  such  negli- 
gence, it  was  blown  over  upon  the  plaintiff's  main  track  some  time  in  the 
evening,  by  a  high  wind.  Tbe  question  of  the  defendant's  negligence  and  of 
its  responsibility  for  the  acts  of  Bechtle  was  properly  submitted  to  tbe  jury, 
and  their  verdict  is  conclusive  on  this  branch  of  tbe  case.  The  question  is 
substantially  identical  with  that  involved  in  the  case  of  Chapman  v.  Sams 
D^endant,  and  it  was  settled  adversely  to  them  upon  their  appeals  in  that 
case.  38  Hun,  637;  108  N.  Y.  638.  16  N.  E.  Rep.  442.  The  present  differs 
from  the  Chapman  Case  only  with  regard  to  the  question  of  contributory  neg- 
ligence. Chapman  was  the  engineer  upon  the  plaintiff's  train  which  was 
wrecked.  The  defendant's  counsel  there  claimed  that  ttie  court  erred  in  r» 
fusing  to  cliarge,  as  requested,  that  "if  the  car  was  left  in  a  dangerous  con- 
dition, after  bei  ng  partly  unloaded,  it  was  negligence  on  tbe  part  of  tbe  rall> 
nwd  company  to  leave  it  in  a  dangerous  condition  so  near  the  main  trade."' 
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The  general  term  beld  that,  even  If  this  proposition  was  correct,  "it  did  not 
relieve  the  defendant  if  it  was  also  guilty  of  an  act  of  negligence  which  con- 
tributed to  the'injury."  The  only  question  there  was  as  to  the  contributory 
negligence  of  the  engineer.  Here,  liowever,  the  question  is  directly  involved, 
as  the  railroad  company  is  itself  the  plaintiff,  seeking  to  recover  because  of 
the  defendant's  negligence.  We  see  no  reHson  why  an  exception  should,  un- 
der the  circumstances,  be  made  to  the  ordinary  rule  as  to  contributory  neg- 
ligence. 

The  defendant's  liability  rests  solely  npon  its  negligence,  and  not  at  all 
upon  any  willful  act.  It  would  seem  to  follow,  therefore,  that  if  the  plain- 
tiff's own  negligence  contributed  to  the  occurrence  It  cannot  recover.  That 
principle  is  well  settled,  and  quite  universal.  If,  far  instance,  the  engineer 
IiHd  seen  the  lumber  in  time  to  stop  the  train,  can  there  be  any  doubt  that  the 
rule  could  be  invoked;  or,  if  some  other  agent  of  the  plaintiff's  had  observed 
the  fall  of  the  lumber,  and  bad  suffered  it  to  lie  upon  the  tracli,  or  had  ob- 
served its  tottering  condition,  and  ignored  the  inifiending  danger?  The 
learned  judge  at  circuit  entirely  excluded  all  consideration  of  this  question. 
He  declined  tu  charge  the  defendant's  third,  fourth,  and  ninth  propositions, 
which  were  in  these  words:  "Third.  If  you  find  tliat  the  accident  occurred 
through  the  negligent  omission  to  foresee  that  the  lumber  was  not  left  in  a 
condition  to  withstand  a  storm,  then  the  plaintiff  is  equally  negligent.  Fourth. 
If  you  find  that  the  accident  occurred  through  any  negligent  omission  of  plain- 
tiff to  have  a  track-walker, — a  person  in  charge  of  the  tracks, — the  verdict 
should  be  for  defendant."  "Ninth.  If  you  find  the  railroad  company  was 
negligent  in  any  way  which  helped  to  cause  this  injury,  the  defendant  is  not 
liable."  A'iverting  to  these  requests  later  on  the  learned  judge  charged  as 
follows:  "I  Irnve  already  stated  to  yon  that  the  negligence  upon  the  part  of 
the  railroad  company  in  not  having  a  watchman  upon  the  track,  if  you 
please,  or  in  running  its  engine  at  a  high  rate  of  speed,  or  anything  of  that 
kind,  has  notliing  to  do  with  the  question  of  absolving  these  defendants  from 
their  liability.  Tlie  plaintiffs  were  not  bound  to  assume  that  these  defendants 
were  going  to  put  their  lumber  upon  the  track,  and  therefore  have  a  watchman 
for  the  purpose  of  seeing  they  kept  it  oft.  The  law  does  not  require  a  rail- 
road company,  or  anybody  else,  to  provide  a  guard  to  keep  trespassers  off  their 
property, "  or  to  keep  persons  from  putting  obstructions  upon  their  tracks.  We 
think  this  view  of  the  case  was  inaccurate,  and  that  the  entire  exclusion  of 
the  question  from  the  consideration  of  the  jury  was  error.  Of  course,  the 
plaintiff  was  not  bound  to  assume  that  the  defendant  was  going  to  put  lum- 
her  on  the  track.  The  error  here  consists  In  treating  tlie  defendant's  conduct 
as  that  of  a  trespasser.  The  gist  of  the  action  was  negligence.  The  lumt>er 
fell  upon  the  track.  It  was  not  put  there  by  th«  defendant  or  its  servants. 
As  the  recovery  was  sought  upon  the  sole  g^und  of  negligence,  the  question 
whether  the  plaintiff's  negligence  contributed  was  neci'ssarily  involved.  If 
there  was  no  testimony  tending  to  show  such  contributory  negligence,  then 
the  charge  given,  and  the  refusal  to  charge  as  requested,  were  harmless.  But 
we  think  there  was  enough  to  go  to  the  jury  on  this  tiead.  The  surrounding 
circumstances  have  to  be  considered.  This  siding  was  used  by  the  plaintiff 
for  switching  its  trains  while  waiting  for  express  or  tbrougli  freight  trains. 
It  was  also  used  for  detached  cars,  such  as  that  wlilcb  contained  the  defend- 
ant's lumber.  A  witness  testified  that  "when  trains  of  ttm  company  would 
come  on  this  switch  they  would  bump  up  against  these  other  detached  cars, 
and  sometimes  push  the  cars  probably  for  a  quarter  of  a  mile  out  of  the  way, 
so  that  we  could  not  get  at  them  to  unload  them  again.  That  was  the  ordi- 
nary condition  of  affairs  there  when  cars  were  standing  on  that  switch." 
This  witness  also  testified  that  there  was  a  great  deal  of  building  going  on  in 
that  neighborhood;  that  probably  three  or  four  hundred  mi-n  were  employed 
there;  that  other  "stuff"  was  brought  in  besides  lumber,  and  put  on  this  sid- 
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ing;  and  that  at  different  times  the  siding  was  occupied  by  as  many  as  a  dozen 
curs.  It  also  appeared  that  this  Dyke's  switch  was  a  pump  station,  but  th:it  it 
was  not  an  ordinary  station,  and  that  only  way  freight  trtiins  stopped  there 
regularly.  No  ticketa  were  sold  there,  and  there  was  no  station  agent.  An- 
other witness  testitied  that  there  were  three  cars  on  the  siding  on  the  day  in 
question;  that  he  was  at  work  on  the  third  car,  and  that  "the  three  cars  were 
shoved  up  together  that  afternoon  by  the  way  freight."  It  further  appeared 
that  the  plaintiff  had  no  watchman  tliere;  that  the  cars  and  switch  were  left 
entirely  unguarded;  and  that  there  was  no  supervision  whatever  of  the  traclu 
or  their  surroundings.  We  do  not  mean  to  say  that  the  jury  were  bound  to 
find  contributory  negligence  from  these  facts,  but  we  think  such  facts,  and 
others  not  necessary  to  particularize,  were  proper  for  their  consideration. 
The  jury  have  said  that  if  the  plaintiff  had  exercised  the  care  which  the  sit- 
uation called  for,  and  had  recognized  the  danger  of  permitting  more  or  less 
loose  material  to  be  lying,  as  this  lumber  was,  in  close  proximity  to  its  track, 
the  accident  would  have  been  avoided.  They  might  also  have  considered  the 
fact  that  this  material  was  in  cars  liable  to  be  pushed,  shoved,  and  jostled 
at  any  moment  by  their  own  way  freight  trains,  and  that  the  neighborhood 
was  a  busy,  bustling  one,  tank  building  proceeding  rapidly,  and  hundreds  of 
men  and  boys  employed  upon  the  work.  Other  considerations  bearing  more 
or  less  directly  upon  the  question  of  the  duty  imposed  upon  the  plaintiff  un- 
der all  the  surrounding  circumstances  might  be  adverted  to.  There  was,  for 
instance,  but  a  single  main  track.  The  switch  was  half  a  mile  long,  with  a 
short  curve  just  before  it  was  reached,  and  the  plaintiff's  train  (more  than 
two  hours  behind  time)  came  round  this  curve  at  the  rate  of  from  40  to  45 
miles  an  hour.  But  we  need  not  state  all  the  circumstances.  Enough  has 
been  pointed  out  to  show  a  substantial  foundation  for  the  submission  of  the 
question  of  contributory  negligence  to  the  jury.  It  follows,  therefore,  that 
the  judgment  should  be  reversed,  and  a  new  trial  ordered,  wiUi  costs  to  abide 
the  event. 

Frazeb  v.  Small. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    P^bmary  11, 1801.) 

OOHTBAOTS— WhBN  COMPLETX. 

Plaintiff,  after  negotiations  with  defendant  as  to  the  purchase  of  ice,  telegraphed 
to  defendant:  "I  accept  your  offer.  Deliver  300  tons  in  one  week  or  later.  Will 
•ee  you  Monday. "  On  the  same  day  defendant  wrote  to  plaintiff:  "I  have  ordered 
a  cargo  for  you.  To  make  it  secure,  you  had  better  send  me  a  oertlfled  check  for 
(SCO. "  Plaintiff  went  to  defendant's  office,  where  the  parties  proceeded  to  draw  up 
a  contract  in  which  it  was  stated,  "Ice  to  be  paid  for  on  B.  !<.,  in-take  weight  in 
Maine."  Plaintiff  objected  to  this  provision.  Defendant  explained  "in-take 
weight, "  and  the  way  in  which  ice  was  sold,  and  finally  said  to  plaintiff:  "As  long 
•syou  do  uot  understand  this,  we  will  Call  the  trade  off;"  to  which  plaintiff  re- 
plied, "Very  well,  we  will  call  the  trade  off, "  and  went  out.  About  two  hours  later 
pteintiff  served  a  notice  on  defendant  that  he  would  require  delivery  of  the  ice. 
Held,  that  the  minds  of  the  parties  never  met  on  the  teigns  for  a  sale  of  tbe  ioe. 

Appeal  from  circuit  court,  Bockland  county. 

Action  by  John  Frazer  against  John  H.  SmalL    There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals. 
Argued  before  Barhabd,  P.  J.,  and  Dykman  and  Pkatt,  JJ. 
D.  J,  Newland,  for  appellant.     Tompkins  A  Bannister,  for  respondent. 

Pratt,  J.  This  is  an  appeal  from  a  judgment  entered  on  a  verdict  of  a 
Jury.  The  complaint  alleges  a  contract  for  the  sale  of  ice  to  plaintiff,  and  a 
refusal  to  deliver.  To  prove  the  contract,  tbe  plaintiff  submits  the  following 
papers:  A  letter,  dated  July  11,  1890,  stating:  "Will  you  be  kind  enough  to 
tell  me  by  return  mail  your  latest  cost  price,  delivered  here,  for  200  or  25U 
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tons  of  Ice,  and  oblige."  A  telegram  from  Small  to  Ftazer,  dated  Jaly  12th, 
stating:  "If  ordered  to-day,  Ave  twenty-flve  at  dock,  delivered  now  or  later." 
A  telegram  from  Frazer  to  Small,  dated  July  12tb,  stating:  "I  accept  your 
offer.  Deliver  200  tons  in  one  week  or  later.  Will  see  you  Monday."  A  let- 
ter from  Small  to  Frazer,  dated  July  12th,  stating:  "It  was  lucky  for  you  that 
yon  wired  acceptance  of  my  .offer.  The  asking  price  is  to-night  $7  per  ton, 
in-take  weight,  bill  of  lading.  I  have  ordered  a  cargo  for  you.  To  make  it 
secure,  you  had  better  send  me  a  certifled  check  for  $500,  which  I  wUl  hold 
in  my  bank,  7tb  National,  N.  Y."  The  appellant  in  his  answer  alleges  a 
a  custom  of  buying  and  selling  ice  by  the  cargo,  making  the  price  per  ton  upon 
the  "in-take"  weight  in  Maine,  as  shown  by  the  bill  of  lading  or  weigher's 
certlfirate,  and  that  his  offer  of  05.25  per  ton  to  Frazer  was  based  on  "in- 
take" weight.  And  appellant  testified  that  he  was  engaged  <is  a  broker  in 
selling  ice  on  commission,  and  that  on  Tuesday,  July  15th,  after  the  letter  of 
July  12lh,  defendant  came  to  his  office,  and  selected  a  cargo  of  ice  of  about 
200  tons,  in  a  vessel  named  the  Lottie  A.  Walford,  and  that  they  then  sat 
down  to  make  out  the  contract,  and  that  he  (defendant)  drew  it  up,  and  read 
it  over  to  plaintiff  twice.  Befendant  introduced  in  evidence  the  proposed 
contract,  which  is  as  follows: 

"Maine  Icr  Wholesale.    Vessels  for  Ice  and  Coal. 
"J.  Henry  Small,  21  Cortlandt  St.,  N.  Y. 

"N.  Y.,  July  15, 1890. 

"John  Frazer,  of  Kytxik,  N.  Y.,  agrees  to  purchase,  and  J.  H.  Smnll,  Agt., 
agrees  to  sell,  one  cargo  of  ice,  of  about  200  tons,  more  or  less,  said  ice  to  be 
merchantable  ice,  to  be  delivered  at  dock  at  2Iyack,  K.  Y.,  or  as  near  as  water 
will  admit,  free  of  expense  to  said  purchaser.  Ice  to  be  paid  for  on  B.  L., 
in-take  weight,  in  Maine.  Ice  and  freight  to  be  05.25  per  ton  for  ice  and 
freight  at  dock  at  Nyack,  N.  Y.  On  receipt  of  B.  L.,  said  Frazer  to  pay  for 
the  ice.  -  Freight  to  be  paid  to  the  captain  when  discharged." 

Defendant  further  testified  that  when  Frazer  came  to  the  "in-take  weight" 
he  made  objections  to  that,  tind  said:  "This  ice  is  to  be  weighed  out  to  me, 
and  put  into  my  building  weighed  over  the  scales  at  Nyack."  Defendant  un- 
dertook to  explain  to  him  "in-take  weight,"  "f.  a  b.,"  and  the  way  ice  was 
sold,  and  finally  said  to  him:  "As  long  as  you  do  not  understand  this,  we  will 
call  the  trade  off."  He  said:  "Yeiy  well,  we  will  call  the  trade  off;"  and  he 
shook  hands  and  went  out.  Defendant's  clerk  testified  to  the  same  facts  of 
the  drawing  up  of  the  contract,  of  the  misunderstanding  as  to  "in-take 
weight,"  and  Frazer's  assent  to  call  the  trade  off,  and  of  Small's  reading  the 
paper  in  Frazer's  hearing.  Plaintiff  nowhere  denies  this  testimony  of  the 
agreement  to  call  the  trade  off;  but  introduces  in  evidence  a  paper  notifying 
defendant  that  he  shall  require  delivery  of  the  ice,  and  on  failure  shall  hold 
defendant  for  damages.  It  is  admitted  that  he  served  this  paper  (though 
dated  the  14tb)  on  defendant  the  same  day,  about  two  hours  aftor  he  went 
out  from  the  first  interview.  Much  testimony  was  given  as  to  the  general 
custom  of  selling  ice  on  the  "in-take  weight, "  the  weight  at  the  place  of  load- 
ing on  bill  of  lading,  and  the  signification  of  the  letters  "f.  o.  b.," — "free  on 
board."  I  think  it  is  plain  from  the  foregoing  that  the  minds  of  the  parties 
never  met  upon  the  torms  for  a  sale  of  ice.  Tliere  Is  no  evidence  to  dispute 
the  fact  that,  when  the  defendant  sent  the  dispatches  and  letter,  he  meant  a 
sale  of  ice,  according  to  the  custom  of  the  business,  at  "in-take  weight." 
The  plaintiff  undoubtedly  understood,  or  may  have  understood,  be  was  to 
have  it  weighed  out  at  the  place  of  delivery.  The  first  telegram  states  the 
place  of  delivery  at  the  dock,  which  shows  defendant  intended  to  deliver  by  a 
vesseL  The  same  day  the  defendant  writes  a  letter,  which  was  called  for  by 
plaintifTs  first  communication,  and  which  must  be  regarded  as  a  part  of  the 
negotiation,  in  which  he  refers  to  the  asking  price  for  ice  as  seven  dollars  per 
ton  "in-take  weight,"  "bill  of  lading,"  and  in  the  margin  of  which  were  the 
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words  (md  flgnrea,  "$5.25,  f.  o.  b."  plainly  meaning  the  price  and  terms  of 
the  sale  he  proposed  to  make,  and  stating,  farther,  that  he  had  ordered  a 
cargo  for  the  plaintiff.  This  letter  should  have  apprised  the  plaintiff  that  the 
defendant  intended  to  sell  a  cargo  of  ice  as  the  letter  indicated  to  those  in  the 
trade,  to-wit,  a  cargo  of  ice  by  weight  as  loaded.  It  is  doubtfnl  if  plaintifiF 
believed  the  contract  was  complete,  as  he  states  in  his  telegram  accepting  the 
offer,  "Will  see  you  on  Monday:"  showing  that  be  deemed  it  necessary  to  ar- 
range for  some  details  or  to  make  or  receive  some  explanations.  That  the 
defendant  did  nut  regard  the  contract  closed  is  evidenced  hy  the  fact  that  be 
made  out  a  written  contract  in  due  form,  which  he  aslced  the  plaintiff  to  sign. 
If,  however,  the  telegram  and  letter  of  defendant  dated  the  12th  of  July  can 
be  regarded  as  constituting  a  contract,  the  plaintiff  is  not  in  any  better  posi- 
tion, as  the  letter  plsiinly  implies  a  contract  according  to  the  custom  of  the 
trade,  i.  e.,  at  "$5.25  f.  o.  b.,"  "in-take  weight,"  as  the  only  one  defendant 
proposes  to  make.  We  think  that,  upon  all  the  circumstances  of  the  case, 
tliere  was  a  failure  on  the  part  of  the  plaintiff  to  prove  the  contract  set  ont  in 
the  complaint,  and  that  a  verdict  should  have  been  directed  for  the  defendant. 
Judgment  reversed.    New  trial  ordered,  costs  to  abide  event.    All  concur. 


Griffith  v.  Qrbes  gt  al. 
(Supreme  Court,  Qeneral  Term,  Second  Department.    February  11, 1891.) 

1.  Corporations— LiABiUTT  ot  STO0KBOLnER& 

In  an  action  to  subject  the  stockholders  of  a  oorporation  to  liability  for  oorporata 
debts,  on  the  ground  thac  no  if>roper  certificate  of  certain  increased  stook  issued  by 
the  oompeny  waa  ever  filed,  it  appeared  that  the  original  stock,  and  an  iocreaas 
thereof,  op  to  (70,000,  bad  been  fully  paid,  and  the  certificate  duly  filed.  Held, 
that  the  burden  was  on  plaintiS  to  show  that  defendants'  stock  was  increased  stock 
ot  an  issue  subsequent  to  the  first  VrO,000. 

%,  Same — Limitation  or  Action. 

An  action  against  a  corporation  on  notes  given  by  It  Is  not  m  action  on  the  debts 
for  whi^  the  notes  were  given,  within  the  meaning  ot  the  Hew  York  statnte  re> 
qniring  suob  action  to  be  brought  within  one  year  in  order  to  render  the  stockliold- 
ers  liable  therefor. 

Appeal  from  special  term,  Dutchess  county. 

Action  by  Silas  L.  GrifiBth  against  Andrew  H.  Oreen  and  others,  as  ezecn- 
tors  of  W.  B.  Ogden.  deceased.  There  was  a  judgment  for  defendants,  and 
plaintiff  appeals. 

Argued  before  Dykuan  and  Pkatt,  JJ. 

A.  U.  &  G.  Cord,  for  appellants.  Dtxon,  Williams  dt  Ashley,  tot  respond* 
ents. 

Dtkman,  J.  This  action  was  bronght  by  a  creditor  of  the  Mlllerton  Iron 
Company,  a  trading  cor()oration  formed  under  the  laws  of  this  state,  which 
provide  for  the  organization  of  mining  and  manufacturing  companies.  The 
object' of  the  action  is  to  enforce  the  personal  liability  of  the  stockholders  for 
the  debt  of  the  corporation.  The  ground  on  which  the  liability  is  sought  to 
be  enforced  is  that  no  proper  certiScate  of  the  payment  in  full  of  certain  in* 
creased  stock  issued  by  the  company  was  ever  filed.  It  was  conceded,  how- 
ever, that  the  original  stock  of  the  company,  and  the  increase  thereof,  up  to 
$70,000,  was  fully  paid,  and  the  certiBcate  duly  filed,  and  the  trial  judge  so 
found;  and  he  also  found  that  no  proof  was  given  as  to  whether  any  of  the 
stock  held  by  the  defendants  was  increased  stock;  and  he  decided,  as  a  con- 
clusion of  law,  that  the  burden  of  proof  rested  upon  the  plaintiff  to  show  that 
the  stock  of  the  defendants  was  increased  stock  of  an  issue  suttseqoent  to  the 
issuance  of  the  first  $70,000  of  stock.  This  last  conclusion  is  fully  sustained 
by  the  case  of  Veeder  v.  Mudgett,  95  K.  Y.  295,  and  seems  to  be  decisive  ot 
this  case.     We  also  concur  with  the  conclusion  of  the  trial  judge  that  the  suit 
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against  the  company  upon  the  notes  was  not  an  action  for  the  collection  of 
the  debt,  such  as  the  statute  contemplates.  Parrott  v.  CMy,  6  Hun,  55,  71 
N.  Y.  597.    The  judgmeat  should  be  affirmedi  with  costs. 


Paebt  ».  CmzENs'  Wateb-Works  Co. 

(Supreme  Court,  General  Term,  Second  Department.    Febrasiy  11, 1891.) 

WaTIB-CoDXSES— DiTERSIOK  OT  Strbah— Ikjunotion. 

Defendant,  a  'water-works  company  orKanized  under  Laws  N.  Y.  1878,  o.  737, 
wtaicb  provides  (section  8)  that  such  companies  shall  have  power  to  take  land  for 
the  purpose  of  their  incorporation,  and  may  "hold  and  occupy  any  water  of  this 
state:  provided,  however,  that  nothing  herein  contained  shall  be  deemed  to  in- 
fringe on  any  private  right  which  shall  not  have  been  the  subject  of  an  agreement 
and  lease  or  pnrchase  by  said  corporation,"  constructed  a  reservoir  on  a  certain 
brook  above  plaintiff's  land,  in  which  it  stored  the  water  of  the  brook.  Fart  of  this 
water  defendant  conducted  through  pipes  to  a  neighboring  village,  and  part  it 
dltoharged  into  the  brook  below  plaintiff's  land,  reducing  the  quantity  of  water 
flowing  through  plaintiff's  land.  Ueid,  that  this  was  a  diversion  of  the  water  by 
defendant,  and  an  injunction  pendetite  lite  was  properly  granted. 

Appeal  from  special  term,  Dutchess  county. 

Action  by  David  Pariy  against  the  Citizens'  Water-Works  Company  to 
restrain  defendant  from  diverting  tlie  water  of  a  brook  which  flowed  through 
plaintiff's  land.  An  injunction  pendente  lite  was  granted,  and  defendant 
appeals. 

Argued  before  Dykhan  and  Fbatt,  JJ. 

Bangs,  Stetton,  Traay  A  MaoVeagh,  tot  appellant.  A.  H.  P,  Seeger,  for 
nspoodent. 

Pratt,  J.  This  is  an  appeal  by  defendant  from  an  order  made  at  the 
Dutchess  special  term,  August  9,  1890,  after  hearing  on  the  merits,  restrain^ 
ing  defendant,  during  the  pendency  of  the  action,  from  usiug  any  of  the 
water  of  Buttermilk  Falls  brook,  in  the  town  of  Highlands,  in  Orange  county, 
for  the  purpose  of  supplying  water  to  the  village  of  Highland  Falls,  on  the 
ground  that  such  use  would  be  a  diversion.  The  defendant  is  a  water-works 
company  organized  under  chapter  737  of  the  Laws  of  1873.  Section  3  of  that 
act  provides  th»t  these  companies  shall  have  power  "to  take  and  hold  real 
estate  for  the  purpose  of  their  incorporation,  and  may  have,  iiold,  and  occupy 
any  waters  of  this  state:  provided,  however,  that  nothing  herein  contained 
shall  be  deemed  to  infringe  upon  any  private  right  which  shall  not  have  been 
the  subject  of  an  agreement  and  lease  or  purchase  by  said  corporation,"  eto. 
The  defendant  does  not  justify  its  taking  of  the  water  upon  the  ground  of 
any  agreement,  lease,  or  purchase  from  the  plaintiff,  who  is  a  lower  riparian 
owner  on  this  brook.  The  plan  of  defendant's  works  is  to  store  the  water  of 
this  brook  in  reservoirs  above  plaintiff's  land,  and  thence  conduct  it  through 
its  pipes  to  supply  the  owners  or  occupants  of  lands  which  do  not  abut  the 
brook,  and  to  discharge  a  part  thereof  into  the  brook  below  plaintiff's  lands, 
«nd  a  part  thereof  is  not  to  be  returned  to  the  brook  at  all.  It  is  therefore 
obrioas  that  a  part  of  the  watera  of  the  brook  are  to  be  diverted  from  flow- 
ing in  their  natural  course  through  plaintiff's  property.  In  the  Htwence  of 
any  agreement,  lease,  or  pnrchase,  defendant's  claim  of  right  to  such  use  of 
the  water  must  rest  solely  on  the  ground  that  it  does  not  "infringe  upon  any 
private  right  of  the  plaintiff,"  and  such  we  understand  to  be  the  defendants' 
contention, — i,  e.,  that  lieing  a  riparian  owner  upon  this  brook  and  its  tribu- 
taries at  points  above  plaintiff's  landii,  it  has  the  right  thus  to  divert  someot 
its  waters,  and  run  a  part  thereof  wholly  around  and  the  other  part  wholly 
away  from  the  plaintiff's  land.  The  theory  aeema  to  be  that  it  may  do  this 
with  what  it  calls  the  "surplus."  But  what  is  the  surplus?  Obviously  it 
does  not  depend  upon  the  present  use  to  which  plaintiff  has  devoted  tb* 
water  of  this  brook.    STon  constat,  bis  place  may  be  rendered  far  more  va^ 


Digitized  by 


Google 


472  HBW  YORK  SUPPLEMENT,  VOl.  13.  £Si;p.Ct. 

uable  than  tt  is  at  present  esteemed  bj  use  of  these  waters  to  their  utmost 
capacity,  certainly  no  man  has  the  right  to  deprive  him  of  these  advantages 
by  diverting  them,  or  any  material  part  thereof,  from  his  premises.    It  should 
be  noted   in   the  first  place  that  defendant  does  not  propose  to  utilize  the 
water  thus  tal<en  upon  any  land  of  which  it  is  a  riparian  owner.    It  proposes 
to  make  use  of  its  own  lands  only  for  the  purpose  of  storing  these  waters,  and 
leading  them  away  to  the  lands  of  others,  there  to  be  sold  to  others,  wlio 
could  not  otherwise  obtain  them  at  all.     Hence  it  cannot  be  said  that  the 
water  thus  diverted  is  to  be  used  upon  or  for  the  benefit  of  defendant's  land. 
Indeed,  it  may  well  be  doubted  if  defendant  would  have  any  power  to  make 
use  of  the  water,  even  on  its  own  lands,  except  for  fairly  incidental  purposes. 
This  view  of  the  case,  as  it  seems  to  us,  fully  justified  the  learned  jud;;e  at 
special  term  in  holding  tliat  the  proposed  use  of  the  water  was  a  diversion 
within  the  legal  meaning  of  that  term  as  applied  to  riparian  rights.    We 
think  this  view  fully  sustained  by  the  reasoning  of  Danforth,  J.,  in  Qar- 
toood  V.  Railroad  Co.,  83  X.  Y.  405,  406.     The  defendant,  if  a  natural  person, 
might  use  tlie  water  of  this  stream  to  a  reasonable  extent  on  its  own  land 
abutting  tlie  stream  for  irrigation  or  domestic  or  even  manufacturing  pur- 
poses; and  the  fact  that  some  of  it  was  thus  permanently  lost  to  the  stream 
would  not  be  regarded  as  diversion,  provided  it  was  not  material  to  the  lower 
riparian  owner.    But  how  can  such  diversion  be  held  immaterial  in  this  case, 
where  it  is  plainly  regarded  by  this  company  and  the  town  authorities  of  this 
Tillage  as  suflScient  for  the  permanent  establishment  of  a  business,  and  a 
reasonable  water  supply  for  a  "thickly  settled  hamlet?"    More  than  this,  ttie 
waters  of  this  stream  in  their  natural  flow  seem  to  have  been  hitherto  suffi- 
cient to  carry  away  the  drainage,  which  naturally  settled  into  it,  from  bouses, 
stables,  etc.,  when,  as  it  now  seems,  the  accumulations  from  this  cause 
are  becoming  offensive.    Again,  the  waters  of  the  brook  seem  to  have  been 
hitherto  sufficient  to  enable  plaintiff  to  run  a  hydraulic  ram,  by  which  hesup- 
plied  his  own  premises  with  water  from  the  brook;  and  defendant's  afiidavit 
indicates  that  the  ram  has  ceased  to  force  water  by  reason  of  insufficient 
supply.    It  is  not  to  the  purpose  to  say  that  the  plaintiff's  dam  is  insufficient. 
iSucb  an  appliance  may  be,  and  often  is,  made  to  work  successfully  by  merely 
turning  the  nose  of  a  supply  pipe  into  a  pool  in  a  brook  without  any  dam 
at  all.    Defendant  certainly  has  no  right  to  predicate  any  property  in  these 
waters  upon  the  fact  that  plaintiff  has  built  a  dam  to  aid  in  operating  his 
ram.    It  should  be  observed  that  the  mere  storage  of  water  in  reservoirs  by 
means  of  dams  is  not,  per  se,  an  unreasonable  use  of  the  water  of  a  stream 
by  an  upper  riparian  owner.    Indeed,  it  would  require  a  very  strong  case  of 
such  use  of  water  to  constitute  diversion,  even  though  there  might  be  some 
temporary  obstruction  while  the  reservoir  was  being  filled.    The  trouble  here 
is  not  from  that  cause.    It  lies  rather  in  the  tendency  of  the  defendant's  nse 
of  the  waters  of  this  stream,  which  have  been  already  felt  by  plaintiff;  hence, 
since  the  use  of  the  water  by  defendant  is  not  within  the  limitations  of  its 
riparian  proprietor's  rights,  it  follows  that  that  use  is  a  wrong.    It  is  a  wrong 
which  has  already  resulted  in  inconvenience  and  some  injury  to  plaintiff. 
The  success  of  defendant's  business  scheme  will  inevitably  increase  that 
Injury.    Its  extent  is  something  which  we  cannot  foresee.    The  chief  trouble  is 
that  it  cannot  be  measured  with  accuracy  either  by  hindsight  or  foresight.    It 
will  be  a  continuing  injury;  hence  a  multiplicity  of  suits  will  result  before  re- 
dress can  be  given.    It  is  therefore  plain  upon  the  points  submitted  that  plain- 
tiff's bill  was  properly  filed  for  preventive  relief,  and  hence  that  the  injunction 
WEu  justified,  at  least  until  the  court  by  means  of  a  trial  could  more  carefully 
Inquire  into  the  extent  of  the  injury,  and  either  permanently  restrain  the 
diversion  or  prescribe  some  conditions  which  will  protect  plaintiff  against 
further  injury.    The  order  appealed  from  sliould  therefore  be  affirmed,  with 
costs  and  disbursements  of  this  appeal  to  the  plaintiff. 
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KmoBNEB  e.  Kew  Homb  S.  M.  Co. 
(fiupretne  Court,  General  Term,  Second  Department.    Febraaiy  11, 1801.) 

BnAiBB— EFraOT— UaTTEBS  KOT  iNOLnVBD. 

Id  an  action  for  Injuries  to  plaintiff's  business  and  property.  It  appeared  that 
nialntitt  occnpied  a  store  where  ne  sold  sewing-machines.  Among  other  machine* 
ne  sold  those  of  defendant,  under  an  agreement  l^  which  the  price  waa  not  payable 
until  the  machines  were  sold.  A  dispute  haTing  arisen  as  to  moneys  alleged  to  be 
due  to  plaintiff,  he  retained  9604  collected  by  him  for  machines  sold.  Defendant 
had  plaintiff  arrested,  and  plaintiff,  to  procure  his  release,  gave  defendant  a  bill  of 
sale  of  certain  property  In  his  shop  Afterwards  plainUfl  sued  defendant  for 
tl,S0O,  alleged  to  oe  due  him,  whereupon  defendant  forcibly  took  possession  of  plain- 
tifTs  shop,  and  brought  various  criminal  charges  against  him.    Plaintiff  then  ap- 

K'ied  to  defendant  for  a  restoration  of  his  property,  saying  that  he  could  resist  no 
Dger,  which  defendant  agreed  to  do  if  plainuff  would  release  his  claim  for  tl,600 
•ndfor  malicious  prosecution.  The  release  was  a  general  one.  After  plainttfTs 
raoperty  was  returned  to  him  he  discovered  that  it  had  been  greatly  damaged. 
Meld,  that  plaintiff's  action  was  not  barred  for  suoh  injuries  as  he  was  ignorant  of 
atlite  Ume  ne  signed  the  release. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Ouetav  A.  Kirchner  against  the  New  Home  Sewlng-Maohlne 
Company  for  damages.  The  complaint  was  dismissed  at  the  trial,  and  plain- 
tiS  appeals. 

Argued  before  Baknard,  P.  J.,  and  Dtkuan  and  Pratt,  J  J. 

M.  L.  Totoni,  for  appellant.    Lehmaier  dt  Williatns,  for  respondent. 

Babnabd,  p.  J.  This  case  should  have  gone  to  the  Jaiy.  The  defendant 
isa  manufacturer  of  sewing-machines.  The  plaintiff  sold  machines  for  the 
defendant.  The  precise  nature  of  the  arrangement  is  not  very  clear,  but 
whether  the  plaintiff  was  a  purchaser  of  the  machines,  or  was  merely  an  agent 
to  sell  them,  it  seems  clear  tiiat  the  price  of  the  machines  was  not  payable  by 
plaintiff  to  defendant  until  after  they  were  sold.  Kirciiner  hired  the  store 
and  had  property  of  bis  own  in  it.  The  defendant  arrested  the  plaintiff  for 
misappropriation  of  moneys  collected,  and  the  plaintiff  was  put  in  jail.  The 
plaintiff  made  a  bill  of  sale  of  his  property  in  the  store,  or  of  some  of  it,  and 
was  released.  This  bill  of  sale  was  given  as  security  for  any  claim  which  the 
defendant  might  have  against  the  plaintiff.  The  plaintiff  after  his  release  be- 
gan suit  against  the  defendant  to  recover  81,500,  which  he  claimed  to  be  due 
him.  If  he  was  right  in  his  claim,  then  the  plaintiff  has  not  misappropriated 
the  defendant's  money;  for  the  claim  he  made  was  much  larger  tlian  the 
amount  which  the  defendant  claimed  to  have  been  misappropriated.  The  plain- 
tiff commenced  proceedings  to  punish  the  defendant  for  a  contempt  of  court,  the 
particulars  of  which  do  not  clearly  appear.  The  defendant  then  forcibly  took 
possession  of  the  plaintiff's  store  under  the  bill  of  sale,  and  of  all  the  property 
in  it,  and  kept  it  some  three  months.  There  were  other  legal  proceedings 
taken  in  the  mean  while.  On  the  27th  of  February,  1888,  the  plaintiff  ap- 
plied to  have  his  property  restored.  The  defendant  agreed  to  give  the  store 
and  contents  back  upon  receiving  a  release  of  the  plaintiff's  claim  for  the 
91,500  and  from  the  action  for  false  imprisonment  pending;  for  there  had 
been  arrests  made  beside  the  arrest  for  misappropriation  of  money.  The  re- 
lease drawn  was  a  general  release.  There  were  circumstances  surrounding 
the  transaction  which  tended  to  show  duress  and  oppression,  and  also  that  it 
waa  not  intended  to  cover  any  right  outside  of  certain  specified  claims.  It 
did  not  cover  a  refusal  to  give  back  the  property  taken  frona  the  plaintiff,  for 
that  was  the  sole  consideration  of  the  papers,  whatever  was  in  fact  intended 
to  be  released  by  It.  The  complaint  alleges  that  this  was  not  done,  and  that 
certain  property,  which  was  delivered  back,  was  in  an  injured  condition.  The 
judgment  should  therefore  be  reversed,  and  a  new  trial  granted,  co^its  to  abide 
event. 
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Pratt,  J.,  {eoneurring.)  The  plaintiff  appeals  from  a  Jndgment  of  non- 
BOit.  The  teatimuny  showed  that  plaintiff  had  for  totiie  years  occnpied  a 
shop  and  store  where  he  was  engaged  in  the  business  of  selling  and  repairing 
sewing-machines,  and  where  he  also  carried  on  other  branches  of  business. 
Among  other  machines  he  sold  those  of  defendant.  The  retail  price  was  S55, 
of  which  $20  went  to  defendant  and  the  remainder  to  plaintiff.  The  plain- 
tiS  testifled  that  he  considered  the  machines  his  "after  be  signed  for  them," 
and  some  support  is  given  to  that  opinion  by  the  fact  that  on  one  occasion  de- 
fendant sued  liim,  and  entered  judgment  in  its  favor  " for  sewing-machines 
sold  and  delivered."  As  early  as  1885  a  dispute  existed  between  the  parties, 
plaintiff  claiming  that  defendant  owed  him  $1,000  on  account.  He  kept 
back  $604  of  money  collected,  claiming  to  hold  it  as  an  off-set  to  his  claim. 
Being  arrested,  he  executed  to  defendant  a  bill  of  sale  of  eiglit  sewing-ma- 
ehines  and  other  property  as  security  for  any  balance  that  should  be  found 
due  it.  He  was  then  set  free,  and  restored  to  the  possession  of  his  goods. 
But  no  accounting  took  place,  and  it  does  not  appear  tiiat  the  bill  of  saJe  was 
again  referred  to  till  it  was  produced  on  the  trial  of  this  action.  In  1887 
plaintiff  claimed  that  the  balance  due  him  was  as  much  as  $1,500,  and  brought 
a  suit  to  enforce  his  claim.  It  appears  that  in  the  coarse  of  that  litlgatron  a 
motion  was  made  to  punish  defendant  for  contempt,  and  a  reference  to  take 
proofs  was  pending.  While  affairs  were  in  that  position  a  conference  was  had 
in  the  office  of  defendant  between  its  president,  city  manager,  and  other  em- 
ployes, where  it  was  resolved  to  eject  plaintiff  from  his  store,  and  take  and 
bold  possession.  That  was  done  by  defendant's  agents  without  legal  author- 
ity; a  policeman  attending,  as  he  expressed  it,  "to  prevent  a  breach  of  the 
peace."  Numerous  witnesses  were  examined.  None  of  them  testify  tbst 
any  claim  of  right  was  asserted  on  the  part  of  defendant  or  its  agents.  After 
plaintiff  was  ejected,  which  required  some  yiolenee,  defendant  oontlnaed  in 
possession  of  the  store,  and,  as  subsequently  appeared,  allowed  the  steam-en- 
gines and  other  property  to  be  destroyed  by  neglect.  The  plaintiff  then  began 
proceedings  against  Steele  and  Irving,  agents  of  defendant,  who  expelled  him 
from  bis  store,  which  resulted  in  a  warrant  for  Its  restoration.  Before  the 
warrant  was  obtained  the  landlord  gave  a  lease  to  another  agent  of  defend- 
ant, so  that  possession  could  not  be  delivered  under  the  warrant;  and  various 
unfounded  criminal  charges  were  instituted  against  plaintiff  by  the  compa- 
ny's agents,  and.  clearly,  at  the  instigation  and  for  the  beneflt  of  the  com- 
pany. The  result  evidently  aimed  at  by  these  various  proceedings  was  at 
last  produced,  namely,  to  reduce  the  plaintiff  to  such  distress  that  he  could 
no  longer  contend  against  the  company,  and  to  compel  him  to  make  his  peace 
with  it  at  its  terms.  When  be  applied  to  it  to  restore  his  property,  saying  he 
could  resist  it  no  longer,  they  required,  ns  the  only  conditions,  that  he  exe- 
cute a  release  of  his  claims  against  the  company  for  malicious  proseeution, 
and  of  his  claim  of  81,500.  He  consented,  and  the  company  caused  a  gen- 
eral release  to  be  prepared,  in  which  was  inserted  a  particular  clause  and 
agreement  not  to  interfere  with  the  collection  by  the  company  of  the  tnoneya 
due  for  machines  sold  by  plaintiff.  It  contained  no  other  special  clause,  and 
in  that  form  it  was  executed  by  plaintiff,  whereupon  defendant  directed  its 
agent  in  charge  of  the  place  to  deliver  possession  to  the  plaintiff,  which  was 
done.  An  examination  then  disclosed  to  plaintiff  what  he  had,  up  to  thnt 
time,  been  igrtorant  of,  viz.,  that  Ms  machinery  had  been  damaged  by  neglect 
and  by  the  elements,  and  a  large  part  of  his  tools  and  other  property,  includ- 
ing 16  machines,  and  a  valuable  recipe  for  decoratin,<r  tin,  removed,  inflicting 
injuries  to  the  amount  of  several  thousand  dollars.  Upon  proofs  of  these 
facts  at  circuit,  the  judge,  being  of  opinion  that  the  claim  was  extinguished 
by  the  general  release,  directed  a  nonsuit,  from  which  an  appeal  is  brought. 
There  can  be  no  question  that  the  original  taking  was  wrongful.  The  only 
suggested  justification  was  under  the  "bill  of  sale"  executed  two  years  before; 
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being  for  certain  specific  articles,  that  clearljconld  give  no  right  to  take  prop- 
erty not  included  therein.  Xor  would  that  justify  the  personal  assault.  A 
further  answer  is  that  it  was  given  as  security  for  any  balance  that  should  be 
found  due  on  an  accounting  which  defendant  afterwards  refused  to  permit. 
From  the  time  of  such  refusal  the  "bill  of  sale"  could  have  no  effect.  More- 
over, the  judgment  against  Steele  and  Irving,  agents  of  defendant,  is  conclu- 
■Iva  evidence  in  this  action  that  the  taking  was  wroni.'f  ul.  They  were  act- 
ing for  the  company,  (or  Its  benefit,  and  in  the  line  of  duty.  The  principal  is 
bound  by  an  adjudication  against  the  agent.  Castle  v.  Noyes,  14  N.  Y.  829, 
334.  The  scope  of  a  release  has  been  well  settled.  Numerous  adjudications 
are  to  the  eSect  that  the  general  words  will  not  be  allowed  to  extend  the  opei>> 
ation  of  the  particular  words.  Tliis  was  held  so  long  ago  as  2  Bolle  Abr. 
499.  It  is  so  stated  in  7  Ck>m.  Dig.  marg.  p.  235,  "Release  of  Personal  Things, " 
3,  5.  Henn  t.  Hanson,  1  Lev.  100;  Lyman  v.  Clark,  9  Mass.  235;  Millar 
V.  Craig,  6  Beav.  433, — are  to  the  same  effect.  The  rule  is  the  same  in  law 
as  inequity.  If  that  rule  be  applied  to  the  present  case,  the  release  would  ex- 
tinguish only  plaintiff's  claim  to  the  money  due  on  machines  sold  by  him. 
Another  well-established  rule  is  that  a  general  release  will  not  be  allowed  to 
operate  beyond  the  intention  of  the  releasor.  As  to  matters  not  in  contem- 
plation, the  minds  of  the  parties  hare  not  met.  Kirhy  v.  Taylor,  6  Johns 
Ch.  252;  Muntfwd  v.  Murray,  Id.  452;  Parsons  v.  Huglies,  9  Paige,  591. 
In  Post  ▼.  Ttuwanoe  Co.,  48  Barb.  358,  371,  372,  parol  evidence  of  the  pre- 
vions  negotiation  was  admitted  to  show  what  the  releasor  intended  to  cut  off. 
It  is  also  a  well-settled  rule  that  a  release  will  not  cut  off  rights  of  which  the 
releasor  was  ignorant.  FarweU  v.  Coker  is  an  ancient  case  in  equity  where 
a  release  of  "all  land's  under  my  father's  will"  was  held  not  to  cut  off  lands 
to  which  the  releasor  did  not  know  she  was  entitled.  Lpall  v.  Edwards,  6 
Hurl.  AN.  337,  was  at  law,  and  areplicationthat"atthe  time  of  execution  of 
the  release  the  plalntifC  did  not  know  of  the  grievances  now  sued  for"  was 
held  good.  Brodwick  v.  Broderlak,  1  P.  Wms.  240;  Pitsey  v.  Deshoworte,  3 
P.  Wms.  316;  Ramsden  v.  Hylton,  2  Ves.  Sr.  305;  Cholmondeley  v.  Clinton, 
2  Mer.  283, — are  to  the  same  effect.  The  suggestion  that  to  render  a  release 
inoperative  the  error  must  be  "mutual"  is  discussed  in  Welles  v.  Tates,  44  N. 
Y.  528,  and  shown  not  to  apply  where  one  party  seeks  to  use  an  instrument 
for  a  purpose  not  intended  by  the  maker.  Such  conduct  is  declared  fraudu- 
lent. The  fact  that  defendant  is  a  corporation  does  not  relieve  it  from  liabil- 
ity for  the  acts  of  Its  agents.  Morton  v.  Insurance  Co.,  34  Hun,  366.  It 
was  suggested  at  circuit  that,  as  plaintiff  knew  he  had  been  deprived  of  his 
goods  by  defendant,  his  ignorance  of  the  fact  that  they  had  been  removed  or 
destroyed  was  not  important.  He  did  not  know  the  deprivation  was  perma- 
nent. He  was  not  bound  to  credit  defendant  with  any  wrong-doing  of  which 
be  did  not  know.  He  had  a  right  to  suppose  his  property  would  be  restored 
to  him,  and  in  good  order.  It  is  clear  that  the  plaintiff's  action  is  not  barred 
for  such  injuries  as  he  was  ignorant  of  at  the  time  he  signed  the  release.  Tite 
general  terms  of  that  instrument  will  not  be  allowed  to  operate  upon  any 
rights  of  action  which  are  not  covered  by  the  particular  clause,  and  were  not 
mentioned  in  the  preliminary  discussion.  The  judgment  must  be  reversed, 
and  a  new  trial  granted.  The  defendant  is  not  entitled  to  favor,  and  the 
costs  of  the  appeal  must  be  paid  by  defendant  to  plaintiff. 


SmpKAM  et  al.  v.  Bank  of  thb  State  op  New  Yobk. 

(/Supreme  Court,  General  Term,  First  Department,    January  IS,  1891.) 

Baitkb — Patkint  o»  Porobd  Checks— Liabilitics. 

FlalDtifla,  a  firm  of  attorneys,  placed  their  real-estate  department  in  charge  of 
B.,  subject  to  the  supervision  of  a  member  of  the  firm.  B.  would  examine  the  ti- 
tles to  the  real-estate  upon  which  moneys  were  loaned  by  plaintiffs'  clients;  and 
npoa  his  statement  showing  existing  liens,  and  the  amounts  required  to  remove 
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them,  checks  would  be  drawn  by  plaintiffs,  and  Issned  to  B.,  to  be  deliverable  only 
as  against  tbe  mortgages.  By  fraudulent  statements,  B.  obtained  37  checks  from 
plaintiffs,  drawn  on  defendant  bank,  for  amounts  aggregating  nearly  9300,000,  and 
forged  tbe  indorsements  of  the  payees,  most  of  whom  were  fiotitioas  persons,  and 
appropriated  the  proceeds.  Upon  such  forged  indorsements,  the  cheeks  were  paid 
by  defendant.  During  the  four  years  covered  by  B.'s  crimes,  plaintiffs'  pass-book 
with  defendant  was  written  up  IS  times,  and  on  nearly  every  occasion  one  or  more 
of  the  forged  checks  were  returned  by  defendant.  Seventeen  of  the  obeoks  bore 
also  the  personal  indorsement  of  B.,  and  passed  into  his  private  aoconnt  with  other 
banks.  The  remaining  ten  were  delivered  by  B.  to  one  H.,  and  deposited  in  tbe 
latter's  bank.  When  tbe  plaintiff's  pass-book  was  written  up,  it  went  into  the 
hands  of  their  cashier  for  examination.  Held,  that  defendant  wa*  responsible  to 
plaintiffs  tor  the  amount  of  the  checks. 

S,  Same— Neolioence  of  Dbaweh. 

Plaintiffs  were  not  chargeable  with  negUgenoe  in  omitting  to  examine  the  forged 
indorsements,  or  in  placing  too  much  confldenoe  In  B. 

8.  SiJiE— Payments  bt  Forger. 

Defendant  could  not  avoid  liability  on  certain  of  the  checks  by  showing  that 
parties  who  bad  claims  against  plaintiffs  for  moneys  represented  by  the  checks,  and 
In  whose  favor  they  were  drawn,  had  since  been  paid  the  amount  of  their  claims 
byB. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Williiun  D.  Shipman  and  others,  composing  the  Arm  of  Shipman, 
Barlow,  Larocque  &  Choate,  against  the  Bank  of  the  State  of  New  York. 
There  was  judgment  for  plaintiffs  for  the  full  amount  claimed,  and  defend- 
ant  appeals.     The  following  is  the  opinion  of  the  referee,  Hamilton  Cole: 

"On  April  7,  1884,  the  defendant,  a  banking  corporation,  was  indebted  to 
the  plaintiffs  in  the  sum  of  $14,499.08,  upon  a  balance  in  tlieir  favor  of 
moneys  deposited  by  them  with  the  defendant.  Thereafter,  and  between  that 
date  and  the  3d  day  of  October,  1888,  the  plaintiffs  deposited  other  moneys 
with  the  defendant,  amounting  in  the  aggregate  to  the  sum  of  $6,213,586.71. 
They  allege  that  of  these  sums  the  defendant  has  paid  to  them,  or  on  their 
orders,  only  the  sum  of  $6,030,040.29,  and  that  the  balance,  to-wit,  $198,- 
045.50,  the  defendant  has  refused  to  pay,  although  payment  has  been 
demanded.  To  recover  this  latter  sum  this  action  is  brought.  The  defend- 
ant denies  the  alleged  indebtedness,  and  avers  payment  of  tlie  entire  sum  in 
dispute  on  the  written  checks  or  orders  of  tbe  plaintiffs.  That  such  checks 
were  drawn  by  the  plaintiffs,  and  that  they  were  paid  by  the  defendant,  and 
charged  against  the  plaintiffs'  account,  are  facts  in  the  case;  but  the  plain- 
tiffs contend  that  such  payments  were  wrongfully  made,  because  not  made  to 
the  parties  in  whose  favor  such  checks  were  drawn,  or  to  tiieir  transferees, 
but  to  persons  having  no  title  to  the  checks,  and  no  right  to  demand  or 
receive  payment  thereof,  but  who  claimed  title  and  demanded  payment 
through  or  under  forged  indorsements  of  the  several  payees.  The  relation  of 
banker  and  customer  in  respect  of  deposits  is  defined  and  settled  by  abundant 
authority,  and  is  not  a  matter  of  contention  in  this  case.  '  When  deposits 
are  received,  they  belong  to  a  bank  as  part  of  its  general  funds,  and  the  l>ank 
becomes  a  debtor  to  the  depositor,  and  agrees  to  discharge  the  indebtedness  by 
paying  the  checks  of  the  depositor,  his  creditor.  The  contract  relation 
between  the  parties  is  purely  legal,  and  has  no  element  of  trust  in  it.' 
^tna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  86.  •  All  deposits  made  with 
bankers  may  be  divided  into  two  classes,  namely,  those  in  which  the  bank 
becomes  baUee  of  the  depositor,  the  title  to  the  thing  deposited  remaining 
with  the  latter,  and  tliat  other  kind  of  deposit  of  money,  peculiar  to  banking 
business,  in  which  the  depositor,  for  his  own  convenience,  parts  with  the 
title  to  his  money  and  loans  it  to  the  bank,  and  the  latter,  in  consideration  of 
the  loan  of  the  money  and  the  right  to  use  it  for  his  own  profit,  agrees  to 
refund  the  same  amount,  or  any  part  thereof,  on  demand.'  Marine  Bank  t. 
Fulton  Bank,  2  Wall.  256;  Phoenix  Bank  v.  Risley,  111  U.  S.  125. 4  Sup.  Ct. 
Bep.  322.  The  proposition  insisted  upon  by  the  learned  counsel  for  the 
plaintiffs  is  therefore  true.    A  bank,  in  honoring  the  check  of  a  depositor, 
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does  not  pay  it  out  of  moneys  belonging  to  tbe  depositor,  but  out  of  its  own 
moneys.  It  does  nut  thereby  restore  to  tiie  depositor  a  portion  of  funds  wliicli 
it  holds  for  him,  or  as  his  trustee,  but  it  pays  pro  tanto  its  indebtedness  to 
him  arising  out  of  his  '  loan '  of  his  •  deposits '  to  the  bank.  When  the  Com 
Exeliange  Bank  paid  Kunhardt  &  Co.'s  cbeck  to  a  party  claiming  through  a 
forged  indorsement,  it  did  not  use  Kunhurdt  &  Co.'s  money  for  that  purpose. 
•  Their  money  [the  court  said]  was  still  on  deposit  with  the  plaintiff,  and  the 
plaintiff  owed  them  for  it.'  Com  Exohange  Jiank  v.  Nassau  Bank,  91  N. 
Y.  80;  Bank  of  BritUh  North  America  v.  Merchants'  Bank,  91  N.  Y.  111. 
It  is  also  true  that  a  bank's  indebtedness  to  its  depositor  can  be  discharged 
only  by  payment  either  to  him,  or  to  tiie  person  or  persons  to  whom  he  directs 
it  to  be  paid.  Care  and  diligence  on  the  part  of  the  bank  in  determining 
whether  the  party  who  demands  the  payment  is  entitled  to  receive  it  are  of  no 
importance  as  respects  the  depositor.  Its  liability  to  him  is  absolute.  It 
makes  every  payment  at  its  own  risk,  and  it  can  charge  him  with  only  such 
payments  as  it  makes  to  him,  or  in  accordance  with  bis  directions.  In  ■  deb- 
iting his  account,  it  is  not  entitled  to  cliarge  any  payments  except  those  made 
at  the  time  when,  to  tbe  person  whom,  and  for  the  amount,  authorized  by 
him.  It  receives  the  depositor's  funds  upon  the  implied  condition  of  disburs- 
ing them  according  to  his  order,  and  upon  an  accounting  is  liable  for  all  such 
sums  deposited  as  it  has  paid  away  without  receiving  valid  direction  there- 
for.'  Crawford  v.  Bank,  100  N.  Y.  68,  2  N.  E.  Bep.  8«1.  The  signatureof 
its  customer  the  bank  is  bound  to  know,  and  it  must  bear  the  loss  if  it  pays 
a  check  with  a  forged  signature,  no  matter  how  well  it  may  be  simulated. 
Weisser  v.  Deniton,  10  N.  Y.  68,  Frank  v.  Bank,  84  N.  Y.  214.  And  when 
a  genuine  check  is  made  payable  to  a  person  named  therein,  or  to  his  order, 
the  duty  of  the  bank  is  equally  imperative.  While  not  chargeable  with 
knowlettge  of  the  payee's  signature,  it  must  <  see  to  it,  at  its  peril,  that  it  pays 
according  to  tbe  terms  of  the  order,  and  to  the  party  named  therein,  or  to  one 
holding  it  under  the  genuine  indorsement  of  such  payee.'  Dodge  v.  Bank,  30 
Ohio  St.,  1 ;  Welsh  v.  Bank,  73  N.  Y.  42G ;  Com  Exch.  Bank  v.  Nassau  Bank, 
91  N.  Y.  80.  These  well-settled  propositions  are  not  denied  by  the  learned 
counsel  for  the  defendant,  but  it  is  contended  that  the  payment  by  the 
defendant  of  the  checks  in  dispute  has  been  adopted  and  ratified  by  the  plain- 
tiffs; that  various  accounts  were  stated  and  settled  between  the  parties  while 
the  frauds  in  question  were  being  perpetrated  by  Bedell;  that  in  those 
accounts  these  checks  were  charged  against  the  plaintiffs,  and  that  the  checks 
themselvee  were  returned  to  the  plaintiffs  as  vouchers  for  such  charges;  that 
the  balance  shown  by  each  settlemeut  to  be  due  from  defendant  to  the  plain- 
tiffs was  accepted  by  the  latter  as  correct,  and  the  said  vouchers  were  retained 
by  them,  either  without  exumiuation,  or  with  such  partial  and  negligent 
examination  that  the  said  frauds  were  not  discovered,  as  they  might  easily 
have  been  had  the  plaintiffs  exercised  reasonable  and  proper  care;  and  there- 
fore it  is  insisted,  witli  gi  eat  vigor,  that  the  plaintiffs  are  estopped  to  question 
or  dispute  the  validity  of  such  payments  by  the  bank.  The  same  claim  was 
urged  in  Weisser  v.  Defiiison,  10  N.  Y.  68,  which  was  an  action  brought  by  a 
depositor  against  the  North  River  Bank  to  recover  the  amount  of  certain 
checlcs  to  which  the  depositor's  name  had  been  forged  by  his  confidential 
clerk,  and  which  the  bank  had  paid.  Judge  Johnston  says  that  *  the  defend- 
ant insisted  at  the  trial  that  Weisser,  by  neglecting  to  examine  the  checks 
and  bank  account  upon  the  return  of  tbe  bank-book,  written  up  and  balanced 
by  the  bank,  bad  adopted  the  checks  as  his  own,  and  that  by  reason  of  his 
negligence  in  that  respect  the  plaintiff  could  not  recover  from  the  bank  the 
amount  of  the  forged  cliecks.'  It  was  held  that  the  writing  up  of  the  bank- 
book, debiting  in  it  the  forged  checks,  and  returning  the  book  to  Weisser  with 
the  vouchers,  was  the  statement  of  an  account  by  the  bank,  by  which  Weisser 
liecame  bound  as  by  an  account  stated;  he  having  retained  the  account  witli. 
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out  objection  after  a  reasonable  time  for  its  examination  had  elapsed.     <  Thi» 

(tlie  court  said]  is  undoubtedly  the  result  of  his  omission  personally  to  exam- 
ne  his  account,  and  take  seasonable  objections  to  improper  items.  Still, 
inasmuch  as  the  defendant  has  not,  by  the  silence  of  Weisser,  been  induced 
to  talce  any  action  or  lost  any  rights,  the  only  effect  of  this  is  to  cast  the  bar- 
den  of  proof  upon  Weisser  and  bis  representatives  to  show  fraud,  error,  or 
mistake  in  the  account.  It  is  not  conclusive,  but  merely  prima  facie  evi- 
dence  of  the  dealings  between  the  parties.'  And  in  August  v.  Bank,  1  N.  Y. 
Supp.  141,  the  court  said:  'When  he,  the  dealer,  failed  to  examine  it,  the 
whole  consequence  was  that  the  burden  of  proof  was  shifted,  and  he  became 
bound  to  show  that  the  account  was  wrongly  stated.'  In  compliance  with 
this  rule,  the  plaintiffs  in  the  present  case  made  proof  that  the  indorsements 
of  twenty-seven  checks,  drawn  to  order  by  the  plaintiffs,  and  aggregating 
the  amount  in  controversy  in  this  action,  bad  been  forged  by  Bedell.  Upon 
such  forged  indorsements,  the  checks  were  paid  by  the  defendant.  The 
proofs  show  these  further  facts:  Bedell's  frauds  covered  a  p^iod  of  about 
four  years.  During  that  period,  and  prior  to  the  discovei^  of  his  crimes,  the 
plaintiffs'  pass-book  with  the  defendant  was  written  up  thirteen  times,  and 
on  each  occasion,  with  one  or  two  exceptions,  one  or  more  of  the  checks  with 
false  indorsements  were  returned  by  the  bank  to  the  plaintiffs  along  with  a 
great  number  of  other  vouchers.  Seventeen  of  these  checks  bore  also  the 
personal  indorsement  of  Bedell,  and  passed  into  his  private  accounts  with  the 
Union,  Fhenix,  and  Continental  Banks.  The  remaining  ten  were  delivered  by 
Bedell  to  one  James  S.  Henry,  and  were  indorsed  by  him,  and  deposited  to  his 
credit  in  the  Broadway  Bank.  Three  of  the  checks  for  small  amounts  were 
paid  to  Bedell  by  the  defendant  over  the  bank  counter.  The  others  reached 
the  defendant  in  common  course  of  business,  through  the  settlements  of 
the  clearing-house.  When  the  pass-book  was  written  up  and  delivered  with 
the  vouchers  to  the  plaintiffs,  it  went  into  the  hands  of  Dodge,  the  plaintiffs' 
cashier,  for  examination.  It  is  now  claimed  that  the  plaintiffs  are  respcm- 
sible  for  and  concluded  by  the  negligence  of  Dodge,  and  that  Dodge's  negli- 
gence consisted  in  not  observing  that  either  Bedell  or  his  friend  Henry  was 
U>e  last  indoraer  on  these  checks,  which  fact  was  notice  that  he  (the  last 
indorser)  had  received  the  proceeds.  Ordinary  care,  it  is  said,  would  have 
discovered  this  fact.  Had  it  been  noticed,  it  would  have  provoked  inquiry. 
If  inquiry  had  been  made,  the  frauds  would  have  been  revealed,  and  Bedell 
would  have  been  checked  on  the  threshold  of  his  criminal  career,  and  this 
enormous  loss  would  have  been  prevented.  This  claim  raises  the  question  by 
which  the  plaintiffs'  negligence  must  be  determined.  Is  it  the  legal  duty  of  a 
depositor,  upon  the  return  to  him  by  a  bank  of  bis  canceled  checks,  to  make 
an  examination  of  the  indorsements  which  they  l)ear?  If  it  is,  and  he  omits 
it,  he  must  bear  the  consequence  which  results  from  his  omission,  and  the 
negligence  of  the  servant  to  whom  he  confides  the  duty  is  imputable  to  him. 
"In  Weisser  v.  JDenison,  cited  above,  the  checks  themselves  were  false,  tlie 
name  of  Weisser,  the  apparent  drawer,  being  forged.  The  court  said  that 
•  whatever  loss  the  bank  has  sustained  it  has  suffered  from  its  own  negligence 
or  want  of  skill  in  a  matter  as  to  which,  in  the  flrst  instance,  it,  and  it  only, 
was  bound  to  exercise  skill  and  diligence.  To  this  loss  no  act  of  Weisser 
has  contributed.  He  was  guilty  of  no  bad  faith.  He  has  violated  no  duty 
which  he  owed  to  the  bank,  and  is  in  noway  responsible.  •  *  «>  He  was 
under  no  contract  with  the  bank  to  examine  with  diligence  his  returned 
checks  and  bank-book.'  The  point  there  decided  was  stated  with  approval 
by  Andrews,  J.,  in  Welsh  v.  Bank,  78  N.  Y.  428,  to  be  as  fallows:  'In 
respect  to  the  question  of  negligence,  it  was  held  that  a  depositor  owes  no 
duty  to  a  l)ank  which  requires  him  to  examine  his  pass-book  or  vouchers  with 
a  view  to  a  detection  of  forgeries  of  his  name.'  The  same  question  arose  in 
Frank  v.  Batik,  84  K.  Y.  209,  which  was  also  a  case  of  forgery  of  the  draw* 
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era'  signatures.  A  recovery  by  the  plaintiffs  was  sustained  on  tlie  autliority 
of  Weisser  v.  Denison.  But  tiie  court  said:  *  It  does  not  seem  to  be  un- 
reasonable, in  view  of  the  course  of  business,  and  the  custom  of  banlvsto  sur- 
render its  vouchers  on  the  periodical  writing  up  of  the  accounts  of  depositors, 
to  exact  from  the  latter  some  attention  to  the  account  when  it  is  made  up,  or 
to  bold  that  the  negligent  omission  of  all  examination  may,  when  injury  has 
resulted  to  tlie  bank,  which  it  would  not  have  sutTered  if  such  examination 
had  been  made,  and  tlie  bank  had  received  timely  notice  of  objections,  pre- 
clude the  depositor  from  afterwards  questioning  its  correctness.  But  where 
forged  checks  have  been  paid,  and  charged  in  the  account,  and  returned  to 
tbe  depositor,  he  is  under  no  duty  to  the  bank  so  to  conduct  tl.j  examination 
that  it  will  necessarily  lead  to  the  discovery  of  the  traud.  •  *  •  So,  if 
tbe  depositor,  in  the  ordinary  couree  of  business,  commits  the  examination  of 
tbe  bank  account  and  voucliers  to  clerks  and  agents,  and  they  fail  to  discover 
checks  which  are  forged,  tlie  duty  of  the  depositor  to  the  bank  is  discharged, 
altbougli  tbe  principal,  if  be  had  made  the  examination  personally,  would 
bave  detected  tliem.  The  alleged  duty,  at  most,  only  requires  the  depositor 
to  use  ordinary  care;  and  if  this  is  exercised,  whether  by  himself  or  his 
agents,  the  bank  cannot  justly  complain,  although  the  forgeries  are  not  dis- 
covered until  it  is  too  late  to  retrieve  its  position,  or  make  reclamation  from 
tbe  forger.'  And  the  duty  may  be  discharged  although  the  depositor,  upon  a 
personal  examination  of  the  returned  checks,  fails  to  discover  a  forgery  of 
bia  own  signature.  Judge  Andrews  says:  'If  he  examines  the  vouchers 
personally,  and  is  himself  deceived  by  tbe  skillful  character  of  the  forgery, 
his  omission  to  discover  it  will  not  shift  upon  him  tbe  loss  whicii,  in  the  first 
instance,  is  the  loss  of  the  bank.  *  *  *  If  the  bank  pays  forged  checks, 
it  commits  the  first  fault.  It  cannot  visit  the  consequences  upon  tbe  inno- 
cent depositor,  who,  after  tbe  fact,  is  also  deceived  by  the  simulated  paper.' 
This  case  dealt  with  tbe  question  of  duty,  and  so  with  the  question  of 
negligence,  of  a  depositor  in  respect  of  checks  which  purported  to  be  his,  but 
which,  in  fact,  were  forgeries.  The  law  presumes  that  a  man  knows  his  own 
signature.  This  knowledge  may  enable  him  to  discover  a  false  check  which 
has  passed  tbe  scrutiny  of  the  bank  and  escaped  detection.  Every  voucher 
returned  to  him  is  a  separate  notice  by  the  bank  that  it  has  honored  his  draft, 
and  reduced  its  indebtedness  to  bim  by  that  amount.  He  has  a  record  of  all 
checks  drawn  by  him,  by  reference  to  which  he  can  easily  determine  whether 
the  voucliers  returned  to  him  are  genuine.  There  is  a  reason,  therefore,  why 
he  should  give  •  some  attention '  to  an  account  rendered  by  the  bank.  Com- 
mon fairness  seems  to  require  that  be  should  be  reasonably  diligent  in  in- 
forming tbe  l>ank  of  any  fraudulent  use  of  his  name  by  which  the  bank  has 
been  deceived,  so  that  it  may  take  such  measures  as  are  available  to  retrieve 
its  Ices.  But  there  is  no  presumption  of  law  that  a  depositor  knows  the  sig- 
nature of  bis  payee.  Bank  v.  Morgan,  117  U.  &  107,  6  Sup.  Ct.  Rep.  657. 
Tbe  payee's  indorsement  is  a  transaction  in  which  he  has  no  interest.  It 
concerns  the  bank  alone,  and  the  bank  must  bear  the  whole  risk  of  determin- 
ing whether  tbe  indorsement  is  genuine.  The  case  of  Welth  v.  Sank,  73  N. 
Y.  424,  strongly  resembles  tbe  case  in  hand.  The  plaintiff  was  a  commission 
merchant.  Swindels  was  his  book-keeper.  Johnson  was  a  merchant  in  tbe 
interior,  from  whom  the  plaintiff  received  consignments  of  produce  for  sale 
upon  commission.  From  time  to  time,  during  a  period  of  two  years,  Swin- 
dels presented  to  the  plaintiff  fictitious  accounts  of  sales  of  Johnson's  prop- 
erty, on  which  he  procured  tbe  plaintiff's  checks  to  Johnson's  order  for  tbe 
amounts  shown  to  be  due  by  said  accounts.  Then  Swindels  forged  the  in- 
dorsement of  Johnson,  and  put  the  checks  in  circulation.  They  were  paid 
by  the  bank,  and  ch.irged  against  the  plaintiff,  and  returned  to  him  as  vouch- 
ers with  bis  pass-book,  which  was  written  up  and  balanced  monthly.  It  was 
Swiud^'a  duty  to  examine  the  bank  account.    The  plaintiff  made  no  exam- 
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InatioD  of  it  during  the  period  covered  by  the  checks.  At  the  trial  a  verdict 
was  directed  for  tlie  plaintiff;  the  court  refusing  to  allow  the  defendant  tu  go 
to  the  jury  upon  the  question  of  the  plaintifT's  negligence,  or  the  question 
whether  there  was  an  account  stated  binding  upon  him.  The  ruling  was  af- 
firmed by  the  court  of  appeals;  Andrews,  J.,  saying:  'The  checks  were  re- 
ceived by  the  bank  through  the  clearing-house,  and,  when  presented  to  be 
paid  by  the  defendant,  they  purported  to  be  indorsed  by  the  payee,  but  the  in- 
dorsements were  forgeries.  The  bank,  before  paying  the  checks,  was  bound 
to  ascertain  the  genuineness  of  the  payee's  indorsement.  *  *  *  In  this 
case  the  examination  by  the  plaintiff  of  the  pass-book  and  vouchers  alone 
would  not  have  disclosed  the  fraud.  The  debits  in  the  bank-book,  and  the 
checks  to  Johnson  corresponding  with  them,  he  would  expect  to  find.*  If  he 
had  gone  further,  and  compared  the  checks  with  Johnson's  account  on  his 
books,  the  fraud  would  have  bi-en  detected,  and  probably  by  this  means  only. 
If  his  own  name  had  been  forged,  as  in  Weisser  v.  JDenison,  or  if  items  were 
debited  in  his  puss-book  which  be  had  no  reason  to  expect  to  flml  there,  an 
examination  of  the  book  and  vouchers  would  be  much  more  likely  than  in 
this  case  to  lead  to  a  discovery.  The  plaintiff  had  a  right  to  assume  that  the 
bank,  before  paying  the  checks,  would  ascertain  the  genuineness  of  the  in- 
dorsements.' 

"Upon  what  principle  can  a  bank  be  permitted  to  allege  negligence  against 
a  depositor  for  failing  to  examine  an  indorsement  which  the  bank  has  already, 
by  paying  the  check,  certified  to  be  the  true  indorsement  of  the  payee?  Why 
should  a  depositor  be  ciiarged  with  negligence  for  omitting  to  examine  the 
indorsement  of  a  payee  whose  signature  he  is  neither  bound  nor  presumed  to 
know?  I  have  no  hesitation  in  tindiugtbat  there  is  no  duty  resting  upon 
him  to  make  such  an  examination.  But  the  learned  counsel  for  the  defend- 
ant insists  that,  if  the  plaintiiTs  had  examined  the  backs  of  these  checks,  they 
would  have  discovered  the  indorsements  of  Bedell  and  Henry,  and  so  been 
notified  that  they  (Bedell  and  Henry)  were  receiving  the  proceeds  of  the 
checks  from  the  defendant.  That  may  be  so.  By  so  doing,  the  plaintiffs 
might  have  acquired  the  same  knowledge  that  was  possessed  by  tlie  defend- 
ant. But  was  it  a  duty  which  they  owed  to  the  defendant  to  inquire  whether 
any  other  parties,  or  what  other  parties,  had  iudorsed  the  checks?  Negli- 
gence, however  gross,  is  but  an  omission  of  duty,  [JRailroad  Co.  v.  Munger, 
5  Denio,  2t)7,)  and  if  there  is  no  duty  there  can  Ise  no  negligence.  To  hold, 
as  the  learned  counsel  claims,  that  the  plaintiffs  are  to  be  cliarged  with  knowl- 
edge of  whatever  they  might  have  known  if  they  had  inspected  all  that  was 
written  upon  the  backs  of  these  twenty-seven  checks,  would  be,  it  seems  to 
me,  to  exact  from  them  a  degree  of  diligence,  and  impose  upon  them  a  re- 
sponsibility, not  demanded  or  permitted  by  the  authorities  which  have  been 
cited.  The  plain  doctrine  of  those  authorities  is  that  a  bank,  whose  duty  it 
Is  to  carefully  scrutinize  a  check  or  draft  before  it  pays  it,  and  to  pay  it  only 
to  the  person  to  whose  order  it  is  drawn,  or  upon  the  true  indorsement  of 
such  person,  and  to  take  notice  of  anything  which  the  paper  discloses  which 
suggests  a  doubt  as  to  the  title  of  the  party  demanding  payment,  or  a  suspi- 
cion as  to  the  entire  regularity  of  the  transaction,  should  not  be  permitted  to 
escape  from  the  consequences  of  its  inattention  and  neglect,  and  cast  them 
upon  the  drawer,  where  no  act  of  the  drawer  has  misled  the  bank,  or  induced 
it  to  relax  its  vigilance.  The  case  of  Vayliano  v.  Bank  (more  fully  referred 
to  hereinafter)  is  directly  in  point.  Upon  the  question  of  the  plaintiff's  al- 
leged negligence,  Charles,  J.,  said:  *The  most  important  argument  pre- 
sented by  the  attorney  general  in  support  of  the  view  that  the  plaintiff  had 
been  guilty  of  negligence  in  or  immediately  connected  with  [the  transactions] 
was  that  which  he  based  on  an  alleged  duty  on  the  part  of  some  one  in  Vag- 
liano'soflSce  to  scrutinize  the  paid  bills  as  they  were  returned  from  time  to  time 
to  the  plaintiff.    But,  in  the  absence  of  anytliing  to  direct  special  attention 
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to  tbem.  it  was  not  proved  that  it  was  any  part  of  tlie  duty  of  the  clerk  who 
checked  tliem  with  his  cash-book  to  examine  the  indorsements  on  the  back  of 
the  bill  at  all.  It  was  immaterial,  so  far  as  his  purpose  was  concerned,  to 
whom  the  money  was  paid,  or  whether  it  was  paid  over  the  counter  or  not, 
or  whether  it  had  gone  through  the  hands  of  one  or  of  a  dozen  indorsees. 
•  •  *  If  they  had  been  examined,  it  would  have  been  discovered,  not  only 
that  the  bills  bore  no  banker's  stamp,  and  therefore  had  been  paid  across  the 
counter,  but  also  that  the  indorsements  were  not  genuine;  for  it  was  proved 
that  when  the  bills  were  accepted  by  the  plaintiff  there  was  nothing  on  the 
back  of  them;  but  when  they  were  returned  they  bore  indorsements  earlier 
in  date  than  the  date  when  the  bills  were  accepted.  *  «  >k  The  gross  ir- 
regularity of  these  indorsements  must,  if  they  had  been  looked  at,  instantly 
have  arrested  attention,  and  have  led  to  Glika's  detection.'  But  the  defense 
of  negligence  was  overruled.  <  I  cannot  bold  [said  the  learned  judge]  it  was 
a  negligent  act  on  the  part  of  the  plaintifiF  not  to  examine,  or  cause  to  be  ex- 
amineil,  these  indorsements.' 

"It  is  an  uncontested  fact  that  many  of  these  checks  were  made  payable  to 
persons  who  had  no  existence;  the  names  of  the  payees  having  been  invented 
or  fabricated  by  Bedell.  The  defendant  insists  that  under  the  statute,  and 
also  at  common  law  irrespective  of  the  statute,  these  checks  were,  in  legal  ef- 
fect, payable  lo  bearer,  and  that  the  bank  was  authorized  to  pay  them  without 
any  indorsement,  or  with  an  indorsement  that  was  forged.  The  exact  prop- 
ositions submitted  by  the  learned  counsel  are  as  follows:  'First,  As  to  the 
checks  which  were  in  fact  payable  to  fictitious  payees,  the  plaintiffs,  having, 
by  their  own  voluntary  acts,  without  inquiry  as  to  the  existence  or  non-ex- 
istence of  any  such  persons  as  are  named  as  payees  therein,  made  them  pay- 
able u>  fictitious  and  non-existing  persons,  are  estopped  to  question  the  in- 
dorsements. Second.  Under  the  statute,  the  several  checks  made  payable  to 
names  of  persons,  and  not  to  persons  having  any  existence,  were,  in  legal  ef- 
fect, payable  to  bearer.'  The  early  English  cases  cited  by  the  learned  counsel 
<ill  relate  to  paper  made  or  accepted  with  knowledge  that  the  payees  named 
were  non-existent.  Tatlock  v.  Harris,  8  Term  K.  174;  Vere  t.  Lewis,  Id. 
J82;  Minet  v.  Gibson.  Id.  481,  affirmed  in  bouse  of  lords  1  H.  Bl.  569;  Col- 
lis  V.  Emmett,  1  H.  Bl.  318.  The  doctrine  which  they  establish  is  stated  by 
I^rd  Loughborough  in  Collis  v.  Emmett  in  these  words:  'A  bill  of  exchange 
IS  an  authority  to  pay  pursuant  to  the  order  of  the  payee,  and  it  is  also  an  un- 
dertaking to  pay  pursuant  to  that  order;  but  if  there  be  no  person  who,  by 
uny  possibility,  can  give  such  an  order,  the  engagement  must  be  to  pay  the 
bill.  If  the  order  of  the  person  cannot  be  procured,  and,  with  the  knowledge 
iind  privity  of  the  parties  who  made  the  bill,  such  a  name  is  put  in  as  cannot 
give  an  order.  It  is  in  effect,  and  in  point  of  law,  the  same  thing  as  if  they  had 
made  it  payable  to  the  person  who  held  the  bill,  namely,  the  bearer.'  The 
rule  is  stated  by  Chitty  as  follows:  'A  bill  payable  to  a  fictitious  person  or  his 
order  is,  in  effect,  a  bill  payable  to  bearer,  and  may  be  declared  on  as  such  in 
favor  of  a  bona  fide  holder,  ignorant  of  the  fact,  against  all  the  parties  know- 
ing that  the  payee  was  a  fictitious  person.'  Chit.  Bills.  178.  AndbyByles: 
■If  the  acceptor,  at  the  time  of  acceptance,  knew  the  payee  to  be  a  fictitious 
person,  he  shall  not  take  advantage  of  his  own  fraud;  but  a  6ona  fide  holder 
may  recover  against  him  on  the  bill,  and  declare  on  it  as  payable  to  bearer.' 
Byles,  Bills,  61  marg.  Judge  Bronson  criticised  and  dissented  from  the  rule 
in  Co.'/gill  V.  Bank,  1  ^.  Y.  118.  He  saw  no  reason  why  the  liability  of  an 
acceptor  of  such  a  bill,  which  had  been  put  into  circulation  by  the  drawer, 
should  be  made  to  depend  upon  the  acceptor's  knowledge  that  the  payee  was 
a  fictitious  person.  <  It  is  enough,'  he  said,  *  that  the  holder  has  a  good  title 
to  the  bill,  so  that  the  acceptor,  on  paying  it,  can  properly  charge  the  amount 
against  the  funds  of  the  drawer  in  bis  hands,  if  there  beany,  and,  if  there  be 
none,  that  he  may  have  an  action  against  the  drawer  for  money  paid  to  his 
v.l3N.Y.s.no.4 — 31 
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use.*  In  the  Vagltano  Case,  above  mentioned.  It  was  held  on  appeal  (22  Q. 
B.  Dlv.  243)  that '  fictitious '  meant '  flctitioiis  to  the  knowledge  of  tlie  party 
sought  to  be  charged  upon  a  bill;'  and  it  was  said  by  Lord  Justice  Bowett: 
<  If  the  drawer  is  the  person  against  whom  the  bill  is  to  be  treated  as  a  bill 
payable  to  bearer,  the  term  "fictitious"  may  be  satisfied  if  it  is  fictitious  as 
regards  himself,  or,  in  other  words,  fictitious  to  his  knowledge.' 

"The  question  has  been  recently  discussed  and  decided  by  the  supreme  coart 
of  Ohio  in  Armstrong  v.  Bank,  46  Ohio  St.  512,  22  N.  E.  Rep.  866.  The 
plaintiff  delivered  her  check,  drawn  on  defendant,  in  exchange  for  a  note 
which  purported  to  have  been  made  by  William  Brown,  to  whose  order  the 
check  was  payable.  There  was  no  such  person.  The  whole  transaction  was 
a  fraud  on  the  plaintiff,  perpetrated  by  one  Grimes,  who  represented  himself 
as  acting  for  Brown,  and  who  indorsed  the  check  In  Brown's  name,  and  ob- 
tained the  money  from  the  defendant.  It  was  held  that  the  bank  must  bear 
the  loss.  The  court  said:  <The  fact  that  the  check  was  made  payable  to  a 
person  that  had  no  existence  does  not  alter  the  rights  of  the  plat  ntiff  as  against 
the  bank,  for  she  supposed  that  Brown  was  a  real  person,  and  intended  that 
payment  should  he  made  to  sucli  person.  The  doctrine  that  treats  a  check  or 
bill  made  payable  to  a  fictitious  person  as  one  payable  to  bearer,  and  so  nego- 
tiable without  indorsement,  applies  only  where  it  is  so  drawn  with  the  knowl- 
edge of  the  parties.'  In  other  words,  whether  the  payee  of  a  check,  who  is 
non-existent  in  fact,  is  fictitious  in  judgment  of  law,  must  de^jend  upon  the 
intent  of  the  drawer  when  he  utters  the  check.  If  he  believes  himself  to  be 
dealing  with  a  living  person,  to  whom  he  has  incurred  or  expects  to  incur 
a  liability.or  from  whom  be  has  received  or  expects  to  receive  a  consideration, 
and  issues  his  check  to  the  order  of  such  person,  and  for  delivery  to  him  in 
discliiirge  of  such  liability,  or  in  settlement  or  exchange  for  such  considera- 
tion, tlie  payee  is  not  fictitious,  and  the  check  is  not  payable  to  l)earer. 

"In  TumbuU  v.  Bowyer,  40  N.  Y.  456,  the  check  was  made  payable  to  the 
order  of  Kierhmon  &  Holmes,  which  names  were  erroneously  written  for 
Bichmond  ft  Holman.  The  indorsement  of  the  payees  was  forged  by  one 
Miaglia,  to  whom  the  check  was  delivered  by  the  drawers.  Upon  the  trial  of 
the  action,  ( which  was  against  the  subsequent  indorser,  and  upon  his  implied 
warranty  of  the  genuineness  of  the  payees'  indorsement,)  evidence  was  ad- 
mitted to  show  that  Bali,  Black  &  Co.,  the  drawers  of  the  clieck,  intended  to 
make  the  same  payable  to  Richmond  &  Holman,  and  directed  their  clerk  to  so 
fill  it  out.  The  court  held  that  such  evidence  was  properly  received,  and  said: 
•  The  evidence  had  no  materiality,  so  far  as  it  went  to  explain  the  discrepancy 
In  the  spelling  of  these  names,  but  it  was  material  to  show  that  it  was  not 
intended  to  make  it  payable  to  Miaglia,  or  to  fictitious  persons,  so  that  Miag- 
lia could  use  it  without  the  indorsement  of  the  payees.  *  •  *  That  this 
evidence  was  competent  is  perfectly  apparent,  I  think,  to  the  appellant's  coun- 
sel, for  it  furnishes  a  perfect  answer  to  his  fourth  point  made  upon  this  ap- 
peal, which  is  that  this  check  was  payable  to  fictitious  persons,  and  MiagUa 
could  transfer  it  so  as  to  give  a  good  title  without  any  indorsement.' 

"The  statute  has  not  changed  the  rule  of  the  common  law,  except  to  extend 
it  so  as  to  embrace  paper  payable  to  the  order  of  the  maker,  and  put  in  circo- 
lation  by  him  without  indorsement.  Plets  v.  Johnson,  3  Hill,  115.  It  de- 
clares as  follows:  '  Such  notes,  made  payable  to  the  order  of  the  maker  thereof, 
or  to  the  order  of  a  fictitious  person,  shall,  if  negotiated  by  the  maker,  have 
the  same  effect,  and  be  of  the  same  validity,  as  against  the  maker  and  iOI  per- 
sons having  knowledge  of  the  facts,  as  if  payable  to  bearer.'  But  when  is  a 
note  'negotiated?'  In  Bank  v.  Lang,  1  Bosw.  206,  the  court  said:  'We 
oonsider  that  a  note  is  negotiated  within  the  statute  when  it  is  delivered  out 
by  the  maker  for  a  consideration  received  or  agreed  to  be  received,  or  deliv- 
ered for  circulation,  and  when,  bad  it  been  actually  indorsed,  it  would  have 
possessed  the  character  of  negotiability.'    In  that  case  the  note  was  drawn  te 
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the  makers'  order,  and  delivered  by  them,  unindorsed,  to  a  marine  insurance 
company  as  a  premium  note  upon  an  open  policy.  TliiSi  it  was  lield,  was  a 
'  negotiation,'  within  tlie  meaning  of  the  statute.  <A  bill  is  proper^  said  to 
be  nej^otiated  when  it  has  passed  into  the  hands  of  the  payee  or  indisrBee  or 
other  bolder  for  valne,  who  thereby  acquires  a  title  thereto.'  Baring  v.  Ly- 
man, 1  Story,  416.  It  was  said  in  Marvin  v.  McCtUlum,  20  Johns.  289,  that 
a  note  '  has  no  legal  inception  until  it  is  delivered  to  some  person  as  evidence 
of  a  subsisting  debt.'  In  Kinne  v.  Ford,  52  Barb.  197,  one  question  raised 
was  whetlier  a  check  had  been  delivered.  •  Delivery  Fthe  court  said]  was  the 
transfer  of  the  possession  of  the  checlt  in  question,  wilh  the  intent  to  transfer 
the  title  by  the  plaintifTs  to  the  agent  of  the  defendants,  and  the  acceptance 
by  such  agent  of  tlie  check  for  his  employer,  with  the  intent  to  receive  such 
title.  It  is  a  thing  in  which  both  parties  must  join.  Tlie  minds  of  both  par- 
ties must  concur.'  And  in  Wilcox  v.  Corwin,  117N.  Y.  503,  23  N.  E.  Bep. 
165,  it  was  held  that  a  promissory  note,  while  in  the  hands  of  the  maker,  had 
no  existence  or  value  its  such,  nor  was  it  available  to  any  one.  <  It  was  not 
good  to  the  maker,  for  it  was  bis  own  promise;  it  was  not  good  to  the  payee, 
lor  it  was  undelivered;  and  to  make  it  good  in  the  hands  of  any  other  person 
required  both  indorsement  by  the  payee,  and  delivery.  *  •  •  "When  de- 
livered to  the  payee,  the  promise  became  effective;  and  it  then,  and  not  before, 
became  a  chose  in  action,  valid  and  effective.' 

"The  facts  attenrling  the  drawing  of  these  checks  are  not  in  dispute.  Be- 
dell was  the  plaintiffs'  clerk,  having  charge  of  ttie  real-estate  department  of 
their  business,  and  enjoying  their  unbounded  confidence.  He  examined  the 
titles  to  real  estate  upon  which  moneys  were  loaned  by  the  plaintiffs'  clients. 
Each  examination,  or  pretended  examination,  was  reported  by  him  to  one  of 
the  plaintiffs'  firm;  his  statement  showing  (among  other  things)  existing 
liens  and  incumbrances,  (if  any,)  the  amounts  required  to  remove  them,  and 
the  names  of  the  several  parties  in  whose  favor  checks  were  to  be  drawn  to 
complete  the  loan.  The  defendant's  counsel,  with  great  fairness,  states  as 
follows:  'Ttie  checks  in  question  were  all  delivered  by  plaintiffs  through 
Dodge  [the  cashier  of  the  plaintiffs]  to  Bedell,  and  were,  except  as  to  a  few 
of  them  which  were  supposed  to  be  for  the  purpose  of  paying  off  liens,  so  de- 
livered to  Bedell,  to  be  by  him  paid  out  against  the  securities  to  be  received 
for  plaintiffs  on  behalf  of  their  clients,  the  mortgagees.  These  securities  con- 
sisted chiefly  of  mortgages  on  real  estate  to  secure  bonds  of  the  mortgagors. 
The  checks  were  drawn  by  the  plaintiffs,  in  every  instance,  to  be  deliverable 
only  against  the  mortgages,  and  were  made  and  issued  to  Bedell  for  that  pur- 
pose.' As  matters  of  fact,  (in  respect  of  these  particular  checks,)  no  loans 
were  made;  there  were  no  borrowers;  no  titles  were  examined ;  the  bonds  and 
mortgages  representing  the  pretended  loans  were  forgeries;  the  alleged  mort- 
gagees were  not  in  being;  every  transaction  was  a  pure  fraud  ami  felony;  and 
Bedell,  having  by  these  means  obtained  the  plaintiffs'  checks,  forged  the  in- 
dorsements of  the  several  payees,  and  appropriated  the  proceeds  to  his  own  use. 
Judged  by  the  authorities  which  have  been  cited,  these  payees  were  not  ficti- 
tious, and  the  checks  were  not  payable  to  bearer.  They  were  made  in  the 
usual  course  of  business,  and  to  the  m'der  of  payees  whom  the  plaintiffs  be- 
lieved to  be  existing  persons,  and  from  whom  they  expected  to  receive  in  ex- 
change the  payees'  personal  obligations,  with  security.  It  was  to  such  per- 
sons only,  or  to  their  order,  that  the  plaintiffs  directed  the  defendant  to  pay 
the  checks  for  their  account.  Nor  were  these  checks  <  negotiated '  by  the 
plaintiffs.  The  plaintiffs  did  not  deliver  them,  nor  put  them  into  circulation. 
The  claim  that  they  negotiated  them  through  Bedell,  who  was  their  agent, 
and  by  whose  acts  they  are  bound,  seems  to  me  to  be  without  foundation.  A 
honaflde  holder  of  commercial  paper  may  enforce  it  against  the  maker,  al- 
though such  paper  was  fraudulently  or  feloniously  put  into  circulation,  with- 
out the  maker's  knowledge,  and  In  defiance  of  his  express  instructions,  (Oould 
T.  Segee,  5  Duer,  260;)  but  the  act  of  <  negotiation '  which  subjects  the  par 
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per  to  the  operation  of  the  statute,  and  determines  its  character  as  paper 
payable  to  the  bearer,  must  be  the  act  of  the  malier,  eitlier  done  or  autlior- 
ized  by  him. 

"Another  objection  is  urged  against  the  plaintiffs'  right  to  recover  in  this 
action ,  which  does  not  seem  to  require  any  considerable  attention.  It  is  insisted 
that  the  plaintiffs  are  estopped  by  their  own  negligence,  which  consisted  in 
placing  too  great  confldence  in  Bedell,  and  in  clothing  him,  for  certain  pur- 
poses, with  all  the  power  of  the  firm,  and  in  not  examining  the  bonds  and 
mortgages  for  which  they  drew  and  delivered  to  Bedell  these  checks,  or  their 
register  of  titles,  the  entries  in  which  would,  if  inspected,  have  disclosed  the 
frauds.  Lilie  olijections  seem  to  hare  been  raised  in  several  of  the  cases  to 
which  reference  has  been  made.  Sedqwick.  J.,  said  of  the  defense  of  plain- 
tiff's negligence  in  Welsh  v.  Bank.  42  N.  Y.  Super.  Ct.  469:  'The  con- 
siderations pertinent  to  this  defense  relate  to  the  fact  that  when  the  clerk 
presented  the  checlss  for  signature,  as  being  drawn  for  amounts  due,  the  plain- 
tiff believed  the  clerk,  and  did  not  look  at  tlie  original  entries  to  leam  what 
the  facts  were;  that  is,  he  trusted  his  clerk.  That  trust  whs  not  negligence. 
Of  course,  handing  the  checks,  after  they  were  signed,  to  the  clerk  was  not 
negligence,  nor  did  that  give  the  clerk  any  credit  with  the  defendant.'  In 
affirming  that  case.  Judge  Akdicews  said  as  follows :  ■  He  [the  plaintiff]  was 
deceived  into  giving  the  checks  by  the  fraud  of  Swindels;  but  lliis  act  did  nut 
affect  the  action  of  the  bank,  nor,  in  a  legal  sense,  did  it  contribute  to  the 
fraud  perpetrated  upon  tlie  defendant.  The  frauds  committed  upon  the  plain- 
tiff and  upon  the  bank  were  independent  and  unconnected  frauds;  and  the 
fact  that  the  plaintiff  intrusted  the  checks  to  his  clerk  to  send  to  Johnson, 
who  forged  the  indorsements,  made  him  no  more  responsible  than  if  he  had 
intrusted  them  to  an  expressman  to  carry  to  Johnson,  and  the  expressman 
had  forged  the  name  of  the  payee,  and  passed  them  to  the  defendant.'  73 
N.  Y.  429.  The  same  answer  was  mude  to  the  charge  of  Weisser's  negli- 
gence in  10  N.  Y.  83:  <  Whatever  loss  tlie  bank  has  sustained  it  has  suffered 
from  its  own  negligence  and  want  of  skill  in  a  matter  as  to  wliich,  in  the  Hrst 
instance,  it,  and  it  only,  was  bound  to  exercise  skill  and  diligence.  To  this 
loss  no  act  of  Weisser  has  contributed.  He  was  guilty  of  no  bud  faith.  He 
has  violated  no  duty  which  he  owed  to  the  bank,  and  is  in  no  way  respon- 
sible.' And  in  i'Vanft  v.  £a7i%,  84  N.  Y.  214,  the  court  said:  <  The  bank,  in 
paying  the  successive  checks,  did  not  act  upon  the  fact  that  a  previous  forged 
check  had  passed  the  plaintiffs'  scrutiny  unchallenged.  In  each  case  the  bank 
paid  the  check  presented  because  upon  inspection  it  supposed  it  to  be  genuine. 
If  the  forged  checks  first  returned  had  been  immediately  ascertained  to  be 
forgeries,  it  might,  and  probably  would,  have  prevented  tiie  subsequent  forger, 
ies.  But  the  failure  to  detect  them  was  not  the  reason  of  the  subsequent  pay- 
ments by  the  bank. '  Tlie  case  of  Vagliano  v.  Bank  in  vol  ved  frauds  to  the  extent 
of  £71,500,  cotcmitted  by  one  Glika,  a  clerk  in  the  plaintiff's  service.  By 
fraudulent  practices,  Glika  procured  the  plaintiff's  acceptances  of  bills  which 
he  bad  forged,  which  purported  to  have  been  drawn  by  a  foreign  correspond- 
ent of  the  plaintiff's  and  which  were  payable  to  the  order  of  another  foreign 
firm.  He  then  forged  the  indorsements  of  the  pavees,  and  received  payment 
of  the  bills  in  cash  from  the  defendant.  The  forged  bills  were  forty -three  in 
number,  and  were  paid  at  different  dates,  as  they  respectively  fell  due,  between 
February  18  and  October  12,  1887.  One  ground  of  the  bank's  defense  was 
nrgl.gence  on  the  part  of  Vagliano.  The  Ciise  was  tried  before  Justice 
Chakles  without  a  jury,  and  the  defense  was  disallowed.  The  judge  said: 
*  It  is  alleged  that  the  plaintiff  has  by  his  conduct  disentitled  himself  from 
insisting  on  treating  tliese  payments  as  made  witliout  authority;  that  he 
has  been  guilty  of  sucii  negligence  as  excuses  the  defendants, — that  is  to 
say,  of  such  negligence  which  is  the  proximate  cause  of  the  loss.'  This  th« 
learned  judge  denied,  following  Bank  of  Ireland  v.  Evans'  Charities,  5  H. 
L.  Gas.  889,  and  Mayor,  etc.,  t.  Bank  of  England,  21  Q.  B.  Div.  160. 


Digitized  by 


Google 


Sup.Gt.]       8HIPMAN  0.  BANK   OF  THE  STATE  OF  NEW  TOBK.  485 

'  Mere  negligence,  [he  said,]  or  a  careless  and  slovenly  mode  of  conducting 
business,  would  certainly  not  be  enougli.  The  negligence  must  be  in,  or  im- 
mediately connected  with,  the  transaction  itself.  *  *  ♦  It  was  urged 
that  there  was  a  total  absence  of  efleclive  supervision  over  Glika's  proceed- 
ings, and  that  this  of  itself  constituted  such  negligence  ss  precluded  the  plain- 
tiff from  recovering.  And  I  agree  with  the  attorney  general  that  there  was 
a  want  of  proper  superintendence  over  the  foreign  correspondence  in  the 
plaintiffs  office.  Glika,  a  clerk  at  a  very  small — indeed,  almost  an  insignifl. 
cant— salary,  having  regard  to  the  important  duties  intrusted  to  him,  was 
left  without  a  check  of  any  kind  for  months  together.  *  *  *  The  want 
of  supervision,  however,  though  in  my  opinion  it  was  careless,  was  not 
in  itself  the  proximate  cause  of  the  loss,  and,  according  to  authorities  to 
which  I  have  referred,  was  not  enough  to  disentitle  the  plaintiff  from  com- 
plaining of  tlie  payment  of  the  forged  bill.'  On  appeal  the  decision  was  af- 
firmed. 22  Q.  B.  Div.  243.  *  On  the  question  of  negligence  [said  Lord  Jus- 
tice Bowen]  we  agree  with  Charles,  J.  There  was  no  evidence  of  negli- 
gence on  the  part  of  the  plaintiff  which  directly  caused  the  frauds  in  question 
in  this  action  so  as  to  prevent  the  plaintiff  from  succeeding  in  his  claim. 
There  was,  we  think,  negligence  on  his  part  in  leaving  so  much  to  a  clerk  in 
Glllca's  position  without  any  effective  supervision  or  control  over  his  proceed- 
ings. But  this  was  not  the  proximate  cause  of  the  loss  which  had  been 
incurred,  and  therefore  cannot  be  relied  upon  as  a  defense  against  the  claim 
of  the  plaintiff,  even  if  there  was  no  negligence  on  the  part  of  the  bank.'  It 
is  not  necessary  to  pursue  this  objection  further.  It  is  fully  met  and  refuted 
by  the  authorities  mentioned,  and  others  cited  by  the  plaintiffs'  counsel. 
People  V.  Bank  of  North  America,  75  N.  Y.  547;  Atlantic  Cotton  Mills  v. 
Indian  Orohard  Hills,  (Mass.)  17  N.  £.  Bep.  496;  Swan  v.  Australasian  Co., 
2  Hurl.  &  C.  175;  Cravford  v.  Bank,  100  N.  Y.  55,  2  N.  E.  Rep.  881. 

"The  last  defense  set  up  in  the  defendant's  answer  relates  to  the  ten  checks 
which  were  drawn  payable  to  the  order  of  real  borrowers  on  bonds  and  mort- 
gages. It  is  alleged  that  if  these  checks  'were  not  actually  indorsed  by  the 
several  payees  named  therein,  the  names  of  the  said  payees  were  respectively 
indorsed  upon  the  said  several  checks  by  the  said  James  E.  Bedell,  and  that 
the  proceeds  of  the  said  checks  were  received  by  the  said  Bedell,  and.  to  the  ex- 
tent to  which  the  said  proceeds  were  used  by  the  said  Bedell,  the  several  sums 
used  by  him  were  afterwards  made  good  by  him  to  the  several  payees  named 
in  said  checks,  or  were  applied  by  him  for  the  beneBt  of  said  several  payees; 
so  tliat,  in  respect  of  all  and  every  one  of  said  last-mentioned  cliecks,  *  *  * 
the  said  plaintiffs  sustained  no  loss  or  damage  by  reason  of  any  act  of  said 
James  £.  Bedell,  or  of  the  defendant,  as  to  said  checks,  or  any  of  them.' 
Therefore,  the  defendant  says,  for  the  amount  of  those  checks,  at  least,  there 
can  l)e  no  recovery  in  this  action.  The  apparent  fairness  and  justice  of  this 
claim  disappears  when  the  relations  between  these  parties,  plaintiffs  and  de- 
fendant, and  the  nature  of  this  action,  are  considered.  If  this  were  an  ac- 
tion to  recover  damages  for  the  wrongful  disbursement  by  defendant  of  the 
plaintiffs'  moneys,  such  a  defense  would  be  entitled  to  favorable  treatment. 
But  this  is  not  such  an  action.  The  plaintiffs  are  seeking  to  recover  an  in- 
debtedness due  to  them  from  the  defendant,  arising  out  of  deposits  of  money 
made  by  plaintiffs  with  the  defendant  upon  the  defendant's  agreement  to  re- 
store the  same  when  called  for.  Against  the  indebtedness  so  created,  the 
plaintiffs  drew  certain  checks,  which  defendant  paid,  but  in  disregard  of  tlie 
plaintiffs'  directions,  and  to  parties  having  no  right  or  title  thereto.  Such 
payments  were  not  made  on  the  plaintiffs'  account,  and  did  not  reduce  the  de- 
fendant's indebtedness  to  them.  The  question  is,  can  the  defendant  be  per- 
mitted to  avoid  its  agreement  with  the  plaintiffs,  and  its  contract  liability  to 
them,  by  showing  that  certain  parties,  who  had  claims  against  the  plaintiffs 
for  the  moneys  represented  by  these  checks,  and  in  whose  favor  the  checks 
were  drawn,  have  since  been  paid  the  amounts  of  their  claims  by  another 
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party,  whereby  the  plaintlfih'  liability  to  them  has  been  discharged?  lam 
unable  to  see  how  snch  a  transaction  at  all  affects  the  relation  between  tiie 
plaintiffs  and  the  defendant,  or  how  it  operates  as  a  pavment  of  the  defend- 
ant's  debt,  even  thongh  the  said  claims  were  paid  by  the  party  who,  by  fraud 
and  forgery,  deceived  the  defendant  into  pHyinent  of  the  cliecks.  My  eonda- 
sion  is  that  the  plaintiffs  are  entitled  to  judgment  for  the  fall  amount  claimed 
in  their  complaint. " 

Argued  before  Van  BRxmr,  P.  J.,  and  Bbadt  and  Danibls,  JJ. 

Wm.  Allen  BuUer,  for  appellant.    EHhu  Root,  for  respondents. 

TiRADT,  J.  The  issue  presented  in  this  case  was  whether  the  defendant 
had  paid  the  plaintiffs'  cheeks  specified  and  exhibited  herein,  the  indorse- 
ments upon  which  were  forgeries,  under  circumstances  which  relieved  it, 
notwithstanding  the  forgeries,  from  responsibility.  The  necessity  for  each 
check,  and  its  amount,  was  declared  by  the  plaintiffs'  clerk,  who  was  con- 
nected with  a  bureau  of  their  business  known  as  the  "Real-Estate  Depart- 
ment," organized  for  loans,  on  bond  and  mortgage,  of  the  moneys  of  clients, 
and  who  w:is  duly  authorized  thereto  In  the  discharge  of  his  dnttes  as  to  tlie 
loans  to  be  made  on  proper  securities,  subject,  however,  to  the  supervision 
and  approval  of  one  of  the  plaintiffs.  Upon  the  trial  it  appeared  that  this 
employe  had  forged  all  the  indorsements  of  the  payees,  and  appropriated  the 
moneys  received;  that  some  of  the  payees  were  fictitious;  and  that  some  of 
the  moneys  received  were  used  to  discharge  obligations  growing  out  of  trans- 
actions in  the  department  mentioned,  but  undoubtedly  in  furtherance  of  the 
felonious  scheme  conceived  and  carried  out  by  the  employe.  The  defendant 
insisted  that  it  was  not  liable  for  any  of  the  checks  drawn  to  the  order  of  fic- 
titious persons,  and  claimed  a  deduction,  at  all  events,  for  the  amount  of 
money  used  to  pay  obligations  as  suggested,  from  any  sum  for  which  it  migbt 
be  held  liable.  It  also  appeared  that  the  plaintiffs'  bank-book  was  frequently 
balanced,  and  returned  to  them  with  the  vouchers,  and  that  these  vouchexs 
embraced  those  upon  which  the  indorsements  had  been  falsely  made;  and  ttie 
defendant  contended,  and  from  different  points  of  view,  including  the  asserted 
duty  of  the  plaintiffs  to  examine  the  indorsements  upon  the  vouchers,  that 
the  legal  effect  of  this  was  to  discharge  it  from  all  liability.  The  propositions 
springing  from  these  various  features  were  carefully  and  fully  examined  k»y 
the  learned  referee  conducting  the  trial,  who  has  presented  his  views  in  an 
able  opinion,  which  on  principle  and  authority  sustains  the  correctness  of  his 
conclusions  of  law  with  regard  to  each,  all  of  which  were  adverse  to  the  de- 
fendant. The  consideration  given  to  them  is  so  abundant  and  convincing 
that  it  would  be  work  of  supererogation  to  repeat  them,  however  different  in 
terms,  and  the  ceremony  will  not  therefore  be  Indulged.  The  very  earnest 
and  comprehensive  argument  of  the  learned  counsel  for  the  appellant  has  not 
convinced  us  that  the  referee  erred,  wliile  the  learned  counsel  for  the  respond- 
ents has  fortified  the  referee's  conclusions  l)y  additional  citations  and  reasons. 
It  is  not  at  all  necessary  to  consider  with  pai-ticularity  any  of  the  exceptions 
taken  during  the  trial.  It  is  sufficient  to  say  of  them  generally  that  they  do 
not  demand  or  require  any  interferenre  with  the  judgment  appealed  from. 
Indeed,  the  wliole  controversy  depends  upon  propositions  springing  from 
facts  which  are  not  in  dispute,  and  wliich  were  fully  considered  and  disposed 
by  the  referee.  The  judgment  should,  for  these  reasons,  be  affirmed,  viU> 
costs. 

Vak  BsmiT,  P.  J.,  concurs. 

Daniels,  J.,  {conxsurriny.)  I  concur  in  the  result.  The  opinion  of  the 
referee  fully  meets  and  answers  all  the  objections  substantially  relied  upon  to 
resist  the  recovery.  The  plaintiffs'  rights  were  fairly  maintained,  and  there 
should  \»  an  afRrmance. 
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Peopui  0)0  ral.  Oaklbt  v.  Bmjukwmim,  Treasurer. 
(5u|>r«ne  Court,  Gen«ral  Term,  Second  Department.    February  11, 1891.) 

MVHICIPAL  CoRPOB^nOHl — PUBLIO  ImPBOTBUBXTS — REDEUPnON  OF  Lamd  Sold. 

Laws  y.  Y.  1874,  c.  826,  as  amended  by  Laws  1879,  o.  501,  authorized  certain  pub- 
lic ImproTementa  in  Long  Mand  City  to  be  paid  for  by  "improvement  certificates, " 
whioh  ware  declared  receivable  in  p^ment  of  assessments  made  for  such  improve- 
ments,  and  at  the  sales  of  land  for  toe  assessments.  Laws  N.  Y.  1886,  o.  656,  pro- 
vided that  property  sold  for  suoh  asseaamoits  might  be  redeemed  by  paying  to  th* 
olty  treasurer,  for  the  use  of  the  purchaser,  the  amount  for  which  the  property  was 
sold.  HeJci,tbat  the  "improvement  certificates  "were  receivable  in  the  redemption 
of  land  sold  for  such  assessments. 

Appeal  from  special  term,  Kin^  county. 

Application  by  Kosalie  Adele  Oakley  for  mandamus  to  Frederick  W.  Bleck- 
'wenn,  as  treasurer  and  receiver  of  taxes  of  Long  Island  City,  to  accept  im- 
provement certiflcates  in  lieu  of  cash  for  the  redemption  of  land  sold  for  tbe 
non-payment  of  assessments.    The  writ  was  granted,  and  defendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

W.  />  Foster,  for  appellant.     Hatch  &  Warren,  for  respondent. 

Barnard,  F.  J.  The  legislature,  by  chapter  326,  Laws  1874,  authorized 
cei'tain  improvements  in  Long  Island  City,  and  a  part  of  the  scheme  of  the  act 
was  that  the  work  should  be  paid  for  by  improvement  oertiScates.  This  act  was 
amended  by  chapter  501,  Laws  1879.  These  certiflcates  were  made  receivftUe 
by  the  city  in  payment  of  the  assessments  against  the  property  liable  thereto. 
These  certiBcates  were  also  to  be  received  at  the  sales  of  the  land  made  for  tbe 
assessments.  By  chapter  656,  Laws  1886,  a  certlQcate  was  to  be  given  tothe 
purchaser  of  land  for  an  assessment,  and  redemption  was  to  be  made  by  pay- 
ing the  treasurer,  for  the  use  of  the  purchaser,  the  sum  mentioned  in  this  cer- 
tificate given  upon  the  sale,  with  interest.  The  land  in  this  case  was  sold, 
and  a  certificate  given  to  the  purchaser,  J.  Lyon  Glardiner.  Tbe  purchaser 
paid  the  assessment  in  the  improvement  certiflcates.  The  ownersof  the  land 
tendered  improvement  certiflcates  in  the  reilemption  of  the  land.  Such  certifi- 
cates were  refused  by  the  city  treasurer.  The  question,  therefore,  is  whether 
improvement  certificates  must  be  taken  for  the  "use  of  the  purchaser."  Tbe 
question  has  been  decided  by  this  court  in  the  case  of  the  People  en  rel.  Ryan 
v.  Bleckwenn,  8  N.  Y.  Supp.  638.  The  court  was  not  unanimous,  but  we 
are  constrained  to  fellow  the  decision  in  the  Ryan  Case,  as  controlling  opoB 
the  present  one. 

The  order  sbould  therefore  be  affirmed,  with  costs. 


Oaki/It  v.  GABDnrm  et  OL 
(Supreme  Court,  Cfeneral  Term,  Second  Department    February  11, 1891.) 
Appeal  from  special  term,  Kings  county. 

Action  by  Rosalie  Adele  Oaliley  against  X  Lyon  Gtardlner  and  others.    Thetewasa 
Judgment  for  plaintiS,  and  defendants  appeal. 
Argued  before  Babnabd,  P.  3.,  and  Dixman  and  Fkatt,  JJ. 
W.  J.  Fatter,  for  appellants.    Botch  <t  Warren,  for  respondent. 

Babmabd,  f.  J.  This  case  is  governed  by  the  decision  in  the  foregoing  case.  This  ia 
an  aetion  for  an  injunction  to  prevent  the  delivery  of  a  deed  for  the  premises  sold  for 
the  assessment.  The  case  rests  upon  the  same  construction  of  the  statute  as  was  pre- 
sented by  the  case  of  People  v.  Blechwenn,  vM  trupra.    Judgment  affirmed,  with  i 


Perbt  e.  Bedell  et  al. 
(Supreme  Coxtrt,  General  Term,  Second  Deportment.    Vebmaiy  11,  ISSL) 

FBAUSUIrSnT  COHVSTAIfCES — EvTDKirCB. 

In  an  action  to  set  aside  certain  deeds  as  in  fraud  of  the  grantor'soreditors,  Ita^ 
peared  that  on  September  14, 1870,  the  grantor  executed  a  deed  to  one  T.,  who  en 
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the  toIlowlDg  day  executed  a  deed  to  the  grantor's  wife.  Both  deeds  were  aeknowl- 
edsed  on  September  16,  t870,  bat  they  were  not  recorded  until  1888,  after  nluntUTt 
debt  was  oontraoted.  Taey  were  written  on  forma  printed  by  one  Q.,  "168  Naaasa 
St., "  and  It  appeared  that  in  1870  O.'s  place  of  baslness  waa  at  158  Kassan  street, 
whence  he  removed  to  168  Nassau  street  in  1878.  The  grantor  died  in  1877.  The 
deeds  were  voluntary,  and  there  was  no  change  of  possession,  bnt  at  the  time  of 
their  execution,  and  when  plaintiff's  debt  was  contracted,  the  grantor  had  other 
property  sufficient  to  pay  all  his  debts.  Held,  that  the  finding  that  the  deeds  were 
executed  without  fraudulent  intent,  and  that  the  grantor  obtained  no  credit  by  rir- 
tne  of  his  possession  of  the  land  conveyed,  would  not  be  disturbed. 

Appeal  from  special  term,  Westcliester  county. 

Action  by  Joseph  Perry  against  Euphemia  W.  Bedell  and  others  to  set  asids 
a  deed  executed  by  James  W.  Bedell  to  Thomas  B.  Bedell,  dnted  September 
14.  1870,  and  by  Thomas  B.  Bedell  and  wife  to  Euphemia  W.  Bedell,  the  wife 
of  James  W.  Bedell,  dated  September  15,  1870;  both  deeds  being  certifleil  as 
having  been  acknowledged  on  the  latter  day.  Both  deeds  were  written  on 
blanks  bearing  the  name  of  "W.  Beid  Gould,  Law  Blank  Publisher  and  Sta- 
tioner, 168  Nassau  St.,"  and  it  appeiired  that  in  1870  Gould  had  his  place  of 
business  at  158  Nassau  street,  whence  he  removed  to  No.  168  on  said  street 
in  1873.     The  complaint  was  dismissed,  and  plaintiff  appeals. 

Argued  before  Babnakd,  F.  J.,  and  Pbatt.  J. 

E.  C.  Neil,  for  appellant.  Frost  &  Manser,  for  respondents  James  W. 
Bedell  and  Euphemia  W.  Bedell.  L.  B.  Treadwell,  for  respondent  Julia  C. 
Bedell. 

Pratt,  J.  This  case  involves  little  but  a  question  of  fact.  The  vital  issue 
was  whether  the  conveyance  in  question  was  made  to  hinder,  delay,  and  de- 
fraud creditors;  and  the  judge  who  tried  the  case,  and  saw  and  heard  the  wit- 
nesses testify,  was  in  a  better  position  to  judge  of  their  credibility  than  the 
court  at  general  term.  We  cannot  say  that  this  finding  is  so  clearly  against 
the  weight  of  evidence  as  to  require  a  reversal;  indeed,  the  judge  might  well 
have  found  thitt  the  conveyance  had  a  sufficient  consideration  to  support  it  in 
the  acknowledged  debt  due  from  the  defendant  to  his  wife.  The  point  that 
the  deed  could  not  have  been  made  at  the  time  it  bears  date  is  rightfully  dis- 
posed of  upon  the  evidence.  The  defendant  and  his  wife  and  son  each  swear 
positively  that  it  was  made  in  187U;  and  that  is  supported  by  the  fact  that  it 
was  then  acknowledged.  The  recollection  of  the  before-named  witne.sses 
seems  clear,  specific,  and  reasonable,  and  it  is  matter  upon  which  they  could 
not  be  honestly  mistaken;  besides,  the  notary,  who,  so  far  as  appears,  was  a 
Stranger  to  all  the  parties,  could  not  have  dated  the  acknowledgment  back 
without  committing  the  crime  of  forgery.  We  think  it  much  more  reasonable 
that  by  some  mistake  the  flgure  "6"  was  inserted  in  the  imprint  instead  of 
the  flgure  "5,"  or  that  there  was  a  mistake  in  the  removal  of  Gould  from  158 
to  168  Nassau  street.  That  the  deed  was  not  recently  made  is  proved  by  the 
fact  that  Thomas  Bedell  died  in  1877.  The  defendant,  however,  seems  to 
concede  that  the  conveyance  was  voluntary,  and  the  court  has  so  found,  and 
such  must  now  be  assumed  to  be  the  fact;  but  that  does  not  render  the  coa- 
veyance  void,  unless  It  was  made  with  fraudulent  intent.  Carr  v.  Breese,  81 
N.  Y.  584;  Van  Wyak  v.  Seward,  6  Paige,  62;  Babcook  v.  Eckler,  24  N.  T. 
623.  It  is  unnecessary  to  quote  cases  upon  this  point,  as  it  is  too  well  settled 
to  require  citation  or  comment.  The  Judge  who  tried  the  case  has  found  that 
at  the  time  of  the  said  conveyance  the  defendant  had  ample  property  to  pr" 
all  his  debts;  and  from  the  proof  we  cannot  see  how  he  could  have  found 
any  other  way.  It  is  claimed  that  tlie  deTehdant  remained  in  the  posseail 
of  the  property  after  the  sale.  That  might  be  regarded  as  a  badge  of  1 
was  it  not  for  the  fact  that  his  wife  was  the  owner.  It  is  also  claiio^ 
the  deed  was  not  recorded,  and  that  defendant  Bedell  remained  as  thee 
owner,  and  gained  credit  thereby;  but  the  trial  court  has  held,  unda 
circumstances,  that  there  was  no  intent  to  defraud,  and  tliat  no  ( 
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fraudulently  obtained  thereby.  We  think  the  case  was  decided  correctly;  bat 
as  the  plaintiff  liad  sufScient  apparent  grounds  to  bring  his  action,  and  there 
are  some  features  of  hardship  in  the  case,  the  affirmance  must  be  without  costs. 


DUNWORTH  t>.  DtraWORTH. 

(Supreme  Court,  Oentral  Term,  Second  Department    February  11, 1891.) 

Bhtorhatiok  of  Deeds — Mistakb  is  Orantbb's  Namb. 

Id  an  action  to  reform  a  deed  hj  ingertiDg  plaiDtilTg  name  aa  grantee  therein,  It 
appeared  that  plaintiff  and  her  husband  sold  certain  parcels  of  luid  owned  by  them 
separately,  taking  a  mortgage  to  secure  the  purchase  money.  The  mortgage  was 
foreclosed,  and  the  property  bid  in  for  plaintiff  by  her  attorney,  but  the  deed  was 
given  to  the  husband  alone,  without  the  knowledge  or  assent  of  plaintiff,  who  was 
sick  at  the  time,  or  her  attorney.  The  husband  kept  the  deed  for  about  four  years 
before  he  had  it  recorded,  and  plaintiff  did  not  discover  the  omission  of  her  name 
until  after  her  husband's  death.  The  husband  told  plaintiff  and  others  that  the 
deed  was  taken  in  plaintiff's  name,  and  he  acknowledged  plaintiff's  title  a  few 
months  before  his  death.    Held,  that  the  deed  should  be  reformed. 

Appeal  from  special  terra,  Weatcbester  county. 

Action  by  Bomaettie  Dunworth  against  Samuel  Dunworth  to  reform  a  deed 
from  Nathaniel  H.  Clement,  as  referee  in  a  foreclosure  action,  to  James  A. 
Dunworth,  thehusband  of  plaintiff  and  father  of  defendant.  There  was  a  judg^ 
ment  for  defendant,  and  plaintiff  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkhan  and  Pratt,  JJ. 

F.  X.  Donoghue,  for  appellant.  Hess,  Toumsend  &  McClelland,  for  re- 
spondent. 

Barnard,  P.  J.  The  facts  out  of  which  the  controversy  arises  are  these: 
The  plaintiff  was  the  wife  of  James  Dunworth.  The  husband  owned  a  parcel 
of  land  individually,  and  the  plaintiif  owned  two  separate  parcels  in  hor  own 
right.  The  husband  and  wife,  by  separate  deeds,  conveyed  to  Stephen  Has- 
brouck  the  pieces  on  the  Ist  of  May,  1871,  and  a  mortgage  was  given  back  to 
husband  and  wife,  granting  all  the  three  pieces  for  $18,000,  to  secure  the 
purchase  money.  This  mortgage  was  foreclosed  in  the  name  of  husband  and 
wife  as  plaintiff,  and  sold  on  the  7tb  of  December.  1872.  The  property  was 
bid  in  by  the  plaintiff's  attorney  for  the  plaintiff,  but  the  deed  was  given  by 
the  referee  to  the  husband  alone,  without  the  knowledge  or  direction  or  as- 
sent of  the  wife.  The  plaintiff's  attorney  in  the  foreclosure  action  either  did 
not  examine,  or  he  did  not  observe  that  the  deed  was  to  the  husband  alone, 
until  a  very  recent  date  within  a  few  weeks  preceding  the  trial  of  the  action. 
The  deed  was  delivered  by  tlie  referee  to  the  husband,  and  he  kept  it  soma 
three  or  four  years  unrecorded,  and  then  directed  his  attorney  to  record  it. 
The  plaintiff's  husband  died  in  1888.  The  plaintiff  was  sick  at  the  time  of 
the  sale  under  the  foreclosure,  and  did  not  discover  the  omission  of  her  name 
until  after  her  husband's  death.  The  liusband  informed  the  plaintiff  that  the 
deed  was  taken  in  her  name.  He  so  told  others,  and  it  is  found  in  tlie  case 
that  it  was  left  out  by  mistake.  The  evidence  will  justify  a  flndiug  of  fraud. 
Justice  required  that  the  husband  should  protect  his  wife  in  the  same.  If  a 
mistake  was  made,  and  the  husband  kept  tlie  deed  unrecorded  until  after  the 
sale  had  ceased  to  be  an  object  of  interest  and  inquiry,  and  if  he  then  took  the 
deed,  and  kept  it  so  that  the  wife  could  not  and  did  not  see  the  mistake,  and 
he  was  keeping  her  quiet  by  a  statement  not  based  on  the  truth,  it.  would 
furnish  a  case  which,  whether  he  designed  to  defend  or  not,  would  legally 
amount  to  fraud.  The  court  of  appeals,  in  Reitz  v.  Reitz,  80  N.  Y.  538,  class 
mistake  and  fraud  together  as  furnishing  a  basis  for  relief  within  six  years 
of  the  discovery  of  the  facts.  "It  was  his  duty  to  take  the  conveyance  in  the 
name  of  his  principal,  and  he  cannot  pro&t  by  bis  omission  to  do  so,  or  suc- 
cessfully invoke  against  her,  or  those  claiming  under  her,  astatute  which  was 
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designed  to  prevent,  not  to  encourage,  fraud."  Besides,  if  the  deceased  hus- 
band of  plaintiff  was  a  trustee  and  agent  only,  and  took  the  title  in  bis  own 
name  without  his  wife's  knowledge,  he  never  repudiated  the  trust  wliich  the 
law  put  upon  him.  He  is  proven  to  have  acknowledged  his  wife's  title  a  few 
months  before  his  death.  l?lie  judgment  should  therefore  be  isversed,  and  s 
new  trial  granted;  costs  to  abide  event.    All  concur. 


GiTiZBNB'  Watbb- Works  Co.  e.  Pabet  et  ai. 

(SujuvM  Court,  Oeneral  Term,  Second  Department.    February  11,  IMl.) 

BMnrasT  DoKADT— PowMs  or  Watir  Companies. 

Under  Laws  N.  Y.  1876,  c.  415,  providiog  that  whenever  aay  water-works  oom- 
pany  formed  under  Laws  N.  Y.  1873,  c.  787,  "shall  have  fully  completed  its  organ- 
uaatlon,  as  provided  by  said  act,  and  shall  have  made  a  contract  with  any  town  or 
village  to  supply  said  town  or  village"  with  water,  such  company  mar  ooodemn 
land,  such  contract  is  a  condition  precedent  to  the  Tigbt  to  condemn  laud. 

Appeal  from  special  term,  Dutchess  countj. 

Application  by  the  Citizens'  Water-Worlu  Company  to  condemn  land  of 
David  Parry  and  another.  Laws  N^.  Y.  1876,  c.  415.  provides  that  whenever 
any  water-works  company  formed  under  Laws  N.  Y.  1873,  o.  737,  "shall 
have  fully  completed  its  organization  as  provided  by  said  act,  and  shall  have 
made  a  contract  with  any  town  or  village  to  supply  such  town  or  village  with 
pure  and  wholesome  water,"  such  company  may  condemn  land  for  the  pur- 
poses of  its  incorporation.  The  application  was  denied,  and  petitioner  ap- 
peals. 

Argued  before  Dykman  and  Pratt,  JJ. 

Banff*,  Stetson,  Traey  (6  IfaeVeagh,  for  appellant.  A.  H.  F.  Seeger.  for 
leapondents. 

Pratt,  J.  The  petition  seta  ont  that  the  phtintifF  is  a  duly  incorporated 
eompany  for  the  purpose  of  famishing  pure  and  wholesome  water  to  the  town 
of  Highlands  In  Orange  county;  that  it  requires  the  land  described  in  the  pe- 
tition for  the  purposes  of  the  corporation;  and  that  they  cannot  agree  with  the 
owners  apoo  a  price  to  be  paid  therefor.  There  are  other  allegations,  not 
necessary  to  be  mentioned,  but  there  is  no  aIl<^tion  that  the  consent  of  the 
town  or  village  was  obtained  before  the  filing  of  the  articles  of  incorporation, 
as  required  by  chapter  787  of  the  Laws  of  I87S,  and  no  allegation  that  they 
have  ever  entered  into  a  contract  with  the  authorities  of  any  town  or  village 
to  furnish  water  for  hydrants  for  sanitary  purposes.  The  appellant  claims 
that  by  the  admission  of  the  defendants  that  the  appellant  was  duly  incorpo- 
rated it  must  be  presumed  that  the  consent  required  under  tbeact  of  1873  was 
given,  and  that  a  contract,  express  or  implied,  was  entered  into,  as  required 
by  the  statute,  to-wit,  chapter  415,  Laws  1876,  and  chnpters  422,  423,  Laws 
1885;  but  the  question  whether  a  contract  had  bean  made  was  put  in  issue  by 
the  defendants,  and  it  was  conceded  by  the  petitioner  that  no  contract  had 
been  made.  There  has  been  so  much  legislation  upon  this  subject,  and  the 
acts  have  been  so  inartiflcially  drawn,  that  it  is  di£Bcult  to  determine  the  leg- 
islative intent.  It  may  well  be  that  the  iegislsture  intended  to  make  a  dis- 
tinction between  towns  and  villages  and  the  inhabitants  thereof,  and  between 
furnishing  pure  and  wholesome  wuter  for  the  inhabitants  and  furnishing 
water,  for  hydrants  and  sanitary  purposes  under  a  contract  to  be  made  with 
the  authorities  of  such  towns  and  villages.  Under  the  act  of  1873,  with  the 
consent  of  the  authorities,  a  corporation  could  be  formed  for  the  purpose  of 
famishing  pure  and  wholesome  water  to  individual  inhabitenta.  but  such 
corporation  could  not  condemn  land.  Merelyfurnishingwater  to  inhabitants 
was  in  its  nature  a  private  enterprise,  but  when  it  comes  to  the  question  of 
furnishing  water  for  public  purposes  like  hydrants,  which  must  be  paid  fen- 
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by  taxation,  the  case  is  different,  and  before  oondemnation  proceedings  can 
be  inatitnted  there  muet  be  a  contract  with  the  authorities.  It  is  to  be  noted 
that  the  first  act  that  authorizes  such  a  corporation  to  acquire  land  by  con- 
demnation was  passed  in  1876,  (chapter  415.)  That  act  expressly  provides 
that  there  most  be  sudi  a  oontract,  and  the  same  requirement  is  contained  in 
clH^>tor  422,  Laws  1885.  I  cannot  see  that  the  decision  in  the  case  of  Water 
Co.  ▼.  Stanlej/,  103  K.  Y.  650,  helps  the  appellant  oat  of  the  difficulty.  It 
does  not  appear  from  the  report  of  this  case  that  the  plaintiff  had  not  made  a 
contract  with  the  authorities  of  the  village;  and.  besides,  tlie  question  there 
decided  was  that  the  act  .luthorizing  condemnation  proceedings  whs  constitu- 
tional. I  can  find  nothing  in  this  case  that  authorizes  a  presumption  that 
any  contract  has  lieen  entered  into  with  the  town  authorities,  as  the  contrary 
is  proved.  The  respondent  had  the  right  to  insist,  before  his  lands  were 
taken,  that  the  statutes  in  that  regard  should  be  strictly  complied  with.  The 
fact  that  In  evpry  one  of  the  statutes  that  confer  upon  such  corporations  the 
right  to  condemn  property  there  is  a  clause  making  a  contract  with  public  au- 
thorities a  condition  precedent  to  the  exercise  of  such  right,  constrains  me  to 
hold  that  the  legislature  intended  to  make  a  distinction  between  furnishing 
water  to  individuals  and  to  the  village  and  town  for  public  use,  which  was  to 
be  paid  for  by  taxation.  If  these  views  are  correct,  the  judgment  must  be 
affirmed,  with  costs. 


FoBTBB  «.  Nbw  York,  L.  E.  &  W.  B.  Go. 
(Supreme  Court,  (TeneraZ  Term,  Seeond  Department.    Febraair  11, 1801.) 

CAS3UEBS — Ikjcbt  to  Fassbnobrs — LiMiTiiro  Liability. 

A  shipper  of  cattle  entered  into  a  contract  with  defendant  railroad  company 
whereby,  in  consideration  of  reduced  rates  of  transportation,  and  a  free  pass  to 
•ooompany  the  cattle,  he  released  defendant  from  all  damages  to  such  cattle,  except 
auch  as  might  arise  from  the  fraud  or  willful  misconduct  of  the  company.  Plain- 
tlS  was  employed  by  the  shipper  to  go  with  the  cattle,  and  was  designated  in  the 
contract  and  m  the  way-bill  as  in  onarge  free.  Mela,  that  the  contract  with  the 
shipper  did  not  affect  defendant's  liability  to  plaintiff  for  injuries  received  while 
traveling  in  charge  of  such  cattle. 

Appeal  from  circuit  court.  Orange  county. 

Action  by  Ira  Porter  against  the  New  York,  Lake  Erie  &  Western  Railroad 
Company  for  personal  injuries.  There  was  a  judgment  for  plaintiff,  and  d^ 
fendant  appends. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

Lewis  E.  Carr,  for  appellant.     W.  F.  O'Netl,  for  respondent. 

DnofAir,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a  verdict  in 
favor  of  the  plaintiff  against  the  defendant,  and  from  the  order  denying  a 
motion  for  a  new  trial,  in  an  action  for  damages  sustained  by  the  plaintiff  on 
the  defendant's  railroad.  The  plaintiff  was  riding  on  a  freight  train  in  charge 
of  a  car-load  of  cattle  belonging  to  James  iichoonmaker,  who  shipped  the  cat- 
tle over  the  defendant's  railroad  from  Cochecton  to  Newburgh.  In  consider- 
ation of  a  reduced  rate  for  transportation  and  a  free  pass,  Schoonmaker  en- 
tered into  a  written  contract  in  which  he  released  the  railroad  company  from 
All  damages  attending  the  transportation,  custody,  and  delivery  of  the  stock, 
except  such  as  might  arise  from  the  fraud  or  willful  misconduct  of  the  com- 
pany. The  plaintiff  was  employed  by  Schoonmaker  to  go  in  charge  of  the 
stock,  and  he  was  designated  by  name  in  the  contract  and  in  the  way-bill  as 
in  charge  free.  At  Otisviile,  on  a  descending  grade,  the  train  was  detached 
from  the  calx)ose  to  take  in  some  other  cars,  and  the  plaintiff  remained  in  the 
caboose.  When  the  other  cars  were  attached  the  caboose  car  was  permitted 
to  run  down  to  the  train,  and  the  defendant  claims  that  the  concussion  caused 
by  the  impingement  of  the  two  cars  wiien  they  came  together  to  be  coupled 
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was  the  cause  of  the  plaintiff's  injary,  and  that  sach  shock  was  not  severe  or 
unusual,  and  was  not  the  result  of  negligence,  but  of  the  ordinary  operation 
of  the  train,  and  that  tlie  brakeman  made  the  coupling  in  the  usual  way,  and 
the  train  proceeded  on  its  way.  On  the  other  hand,  the  plaintiff  claims  there 
was  then  or  immediately  afterwards  a  collision  of  some  kind,  which  threw 
bim  from  his  seat,  and  caused  tils  injuries.  It  did  not  appear  with  much 
precision  how  the  shock  was  caused  which  resulted  in  the  injury  to  the  plain- 
tiff, but  the  jury  must  have  found  negligence  against  the  defendant  in  the 
management  of  the  train.  It  is  not  important  for  us  to  decide  between  the 
two  theories  of  the  parties,  for  if  the  shock  resulted  from  the  rapidity  with 
wliich  the  caboose  car  was  permitted  to  move,  and  the  severity  with  which  it 
struck  the  car  to  which  it  was  to  be  coupled,  that  fact  would  be  sufficient  to 
justify  the  verdict.  Theserious  question  in  the  case  has  relation  to  the  effect 
of  the  contract  of  Schoonmaker  with  the  company,  and  it  is  to  be  observed  that 
such  contract  relates  exclusively  to  the  transportation  of  the  live-stock,  and  in 
consideration  of  reduced  rates,  and  the  issuance  of  a  free  pass  to  accompanj 
the  same,  tite  corporation  is  released  from  all  damage  to  the  stock  which  sliall 
not  result  from  fraud  or  willful  misconduct.  But  the  contract  contains  no 
release  for  personal  injuries,  and  all  the  way-bill  contains  on  the  subject  is  a 
statement  that  Ira  Porter  is  in  charge  free,  and  yet  Porter  was  not,  in  the  eye 
of  the  law,  a  gratuitous  passenger.  The  contract  stipulated  for  a  pass  and 
reduced  rates,  and  as  a  consideration  for  these  the  company  received  a  release 
from  certain  legal  liabilities.  The  plaintiff  was  therefore  a  passenger,  with 
all  the  rights  of  that  relation  towards  the  company  which  the  law  gave 
him.  Waiving  that  view,  however,  for  a  moment,  and  conceding  to  the  con- 
tract  the  scope  for  which  the  defendant  contends,  it  can  have  no  binding  force 
or  legal  effect  upon  the  plaintiff.  He  neither  made  the  contract  nor  assented 
to  it,  and  he  made  no  agreement  to  assume  any  risk,  and  the  defendant  could 
not  avoid  responsibility  to  him  by  any  contract  with  Schoonmaker.  Such  a 
contract,  to  be  obligatory  upon  him,  must  have  been  made  by  him,  or  some 
one  on  his  behalf.  We  have  examined  the  exceptions,  and  And  no  error,  and 
we  cannot  say  the  damages  are  excessive.  The  judgment  and  order  denying 
the  motion  for  a  new  trial  should  be  affirmed,  with  costs. 


Watts  v.  Wilcox  et  al. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    February  11, 1891.) 

FBAUDCLBNT  CoNTETANCES — ACTIOK  TO  8bt  AsIDB— PiJiTIBS. 

In  an  action  to  sot  aside  certain  jud^meats  and  conveyances  as  in  fortberance  of 
a  scheme  to  place  the  property  of  the  judgment  debtor  and  grantor  beyond  reach  of 
his  creditors,  all  who  took  part  in  the  fraudulent  scheme  are  necessary  parties. 

Appeal  from  special  term,  Orange  county. 

Action  by  Tliomas  Watts,  as  receiver,  against  Franklin  A.  Wilcox  and 
others.     A  demurrer  to  the  complaint  was  overruled,  and  defendants  appeal. 
Argued  before  Barnard,  P.  J.,  and  Dt£man  and  Pkatt,  JJ. 
Bacon  &  Merritt,  for  appellants.     W.  F.  O^Neil,  for  respondent. 

Barnard,  P.  J.  The  complaint  states  that  the  defendant  Horatio  R.  Wil- 
cox was  a  large  stockholder  in  the  Middletown  National  Bank;  that  the  bank 
failed,  and  an  assessment  was  made  of  100  per  cent,  on  his  stock  to  pay  debts 
and  liabilities;  that  Wilcox  failed  to  pay;  and  that  the  receiver  of  the  l>ank 
sued  liim,  and  obtained  a  judgment  agsiinst  him;  and  that  the  plaintiff  is  the 
receiver  appointed  upon  proceedings  in  that  action.  The  complaint  then 
avers  that  Horatio  R.  Wilcox  and  the  other  defendants  formed  a  plan  by  which 
nearly  all  of  the  property,  real  and  personal,  of  the  judgment  debtor  should 
be  put  "out  of  his  hands;"  that  a  part  of  the  sclieme  was  through  a  judgment 
of  the  court  by  which  the  heirs  of  Henry  Kinsley,  Sr.,  were  to  establish  large 
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claims  against  Horatio  B.  Wilcox  as  administrator  of  that  estate;  that  these 
claims  were  wholly  without  foundation,  because  the  estate  had  been  fully  ad- 
ministered; that  the  judgment  established  these  pretended  claims,  and  that 
Horatio  B.  Wilcox  made  individual  and  several  conveyances  to  the  parties; 
that  all  the  parties  to  the  judgment  knew  the  apparent  judgment  debtor  was 
stripping  himself  of  his  property  to  avoid  the  banlt  debt.  The  complaint 
farther  avers  that  the  debtor  assigned,  with  intent  to  cheat  and  without 
consideration,  certain  property  to  his  daughter,  Mrs.  Slonsen;  that  the  deed 
was  put  on  record  without  delivery,  and  without  the  knowledge  of  Mrs. 
Clansie.  The  defendants  Franlslin  A.  Wilcox,  Sarah  M.  Wilcox,  Henry  K. 
Wilcux,  and  Alivia  Clansie  demur  separately.  The  demurring  parties  are  all 
necessary.  They  all  formed  llie  design  of  taking  the  debtor's  property,  and 
the  defendants  Wilcox  did  take  it,  under  and  in  pursuance  of  the  plan  formed. 
They  each  had  no  claim.  Mrs.  Slonsen  was  a  party  to  the  design,  but  she 
got  nothing  but  a  naked  title,  which  was  put  on  record,  so  as  apparently  to 
vest  a  title  in  her.  The  court  in  this  action  cannot  set  aside  this  conveyance 
without  bringing  in  Mrs.  Slonsen.  The  complaint  goes  much  further  as  to 
her.  She  agreed  to  the  plan.  She  knew  of  the  insolvency  of  grantor.  She 
agreed  with  the  other  defendants,  except  Bly,  to  delay  the  creditors;  and  if, 
in  pursuance  of  the  scheme,  the  debtor  put  pro[>erty  in  her  name  without  her 
knowledge  of  the  transfer  being  specifically  made  to  her,  she  cannot  hold  the 
property  against  the  plaintiff  as  receiver.  Where  there  isa common  plan  for 
the  commission  of  a  fraud  between  several,  and,  in  pursuance  of  this  common 
plan,  Individual  conspirators  take  deeds  in  severalty,  all  the  parties  to  the 
plan  are  proper  parties  to  an  action  to  undo  the  wrong  accomplished.  Fel- 
lotcs  V.  Fellows,  4  Cow.  682.  In  equitable  actions,  all  who  are  in  any  way  in- 
terested are  proper  parties.  Haines  v.  HolUster,  64  N.  Y.  1;  Henderson  v. 
Henderson,  3  N.  Y.  St.  Bep.  197.  The  judgment  should  therefore  be  affirmed. 
With  costs.     All  concur. 


Blak8X£e  Manttf'o  Co.  v.  Blakslee's  Sons  Iron- Works. 

{SMTtreme  Court,  Oeneral  Term,  Second  Department    February  U,  1891.) 

1.  Bhotment — When  Lies— Gbast  fkom  Btatb. 

Ejectment  may  be  maintained  for  land  granted  by  the  state  to  plaintiff  and  in 
the  possession  of  defendant. 
Sk  BiPARiAN  Rights— Land  ukdeb  Water. 

Where  a  riparian  owner  oonveys  his  land  ha  cannot  reserve  any  right  to  the 
adjacent  land  under  the  water,  of  which  be  has  received  no  grant  from  the  state. 
The  grantee  becomes  the  riparian  owner,  and  as  such  Is  entitled  to  apply  to  the 
state  for  a  grant  of  the  land  under  the  water. 

Appeal  from  circuit  court,  Westchester  county. 

Ejectment  by  the  E.  G.  Blukslee  Manufacturing  Company  against  the  E. 
0.  Ulakslee's  Sons  Iron-Works.  There  was  a  judgment  for  plaintiff  and 
defendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

Francis  Larkin,  for  appellant.    Taylor  <fe  Parker,  for  respondent. 

Pratt,  J.  This  is  an  action  of  ejectment  for  land  at  Sing  Sing  under  agrant 
from  the  state  to  plaintiff  March  18,  1889.  The  locus  inq>MO  is  land  under 
water.  Defendant  is  in  possession  of  part  of  the  premises  covered  by  this 
grant.  Ejectment  is,  nevertheless,  the  proper  remedy,  and,  generally  speak- 
ing, a  grant  from  the  state  will  support  the  action.  The  grant  is  presumpt- 
ively regular,  and  creates  presumption  that  the  patentee  was  the  owner  of 
the  adjacent  upland.  Defendant  alleges  that  this  grant  to  plaintiff  is  void, 
on  the  ground  tliat  it  was  not  the  owner  of  the  adjacent  upland  when  it  was 
made.  Reuben  Quimby  was  common  source  of  title  of  both  parties,  so  far 
as  the  adjacent  upland  is  concerned.    Plaintiff's  title  to  this  upland  Is  from 
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Qulmby  to  Gregory  &  Mead,  May  15, 1853;  to  McCord,  December  2, 1854;  to 
Jones,  February  27,  1856;  to  Jones,  through  a  referee  February  6,  1860;  to 
Sawyer,  September  14,  1885;  to  Bunting,  September  26,  1885:  to  plaintifF, 
February  6,  1886.  Defendant's  title  is  by  mortgage  to  Curtis,  September, 
1854;  to  David  Quimby,  through  foreclosure.  May  1.  1868;  to  Larkin,  July 
1,  1863;  to  Larkin,  November  I.  1873;  to  Blakslee,  September  14.  1883; 
and  thence  to  defendant.  It  thus  appears  that  Quimby's  deed  to  Gregory  & 
Mead  (May  15,  1853)  antedates  this  mortgage  to  Curtis,  September,  1854. 
It  is  claimed,  however,  that  while  Quimby  said  the  upland  adjacent  to  the 
locus  in  quo  to  Gregory  &  Mead,  be  reserved  all  water-rights,  etc.,  in  front 
of  that  land,  and  that  the  riglits  thus  reserved  passed  to  David  Quimby,  and 
so  on  to  defendant,  under  the  mortgage  and  foreclosure.  The  difficulty  is 
that  the  Gregory  &  Mead  grant  made  them  riparian  owners.  It  carried  all 
that  Quimby  owned.  He  had  tlien  no  grant  of  any  land  under  water.  He 
owned  nothing  in  the  water  of  the  river.  He  was  a  mere  riparian  owner, 
and,  as  such,  had  no  estate  whatever  in  the  land  under  the  water.  He  bad 
simply  a  right  to  apply  to  the  state  for  and  to  obtain  a  grant  as  the  owner  of 
the  upland,  but  when  he  sold  the  upland  that  right  ceased.  Gregory  &  Mead 
then  became  the  owners  of  the  upland,  and,  as  such,  they  and  their  grantees 
were  entitled  to  apply  for  the  grant  of  land  under  water.  We  fail  to  see  how 
the  state  could  grant  that  land  under  water  to  anybody  except  the  grantees 
of  Gregory  &  Mead.  To  say  that  the  state  could  not  grant  it  to  them 
would  be  to  say  that  it  could  never  be  granted  by  the  state  at  all,  and  that 
simply  iMcause  Quimby  chose  to  write  some  words  in  his  deed  indicating 
that  he  claimed  rights  in  the  land  under  water  which  he  never  owned  at  all. 
It  seems  to  have  been  claimed  that  the  lomis  in  quo  was  covered  by  an 
ancient  grant  from  the  state  to  Hunter  in  1787;  and  hence  that  Quimby,  a 
grantee  thereunder,  did  own  the  land  under  water,  which  be  reserved  from 
bis  conveyance  to  Gregory  &  Mead;  but  that  was  a  question  of  fact  on  the 
evidence,  and  the  finding  is  against  defendant  on  this  point.  We  do  not 
find  any  specific  request  upon  this  point;  and,  in  the  absence  thereof,  we 
cannot  say  that  any  error  of  law  was  committed  in  this  respect.  Indeed,  we 
think  the  evidence  sustains  the  finding.  We  have  examined  the  other  ques- 
tions suggested  on  appellant's  points,  and  fail  to  find  error.  The  Judgmsnt 
should  therefore  be  affirmed,  with  costs. 


MoYLAn  t).  Second  Ave.  B.  Co. 
{Sxi/prtme  Court,  General  Term,  Second  Department.    Febroaiy  11, 1891.) 

L  Injdbies  to  Passenqbbs  Kntbrino  Cab. 

Flaintifl  signaled  defendant's  street-car  to  stop.  When  the  ear  had  almost 
■topped  plaintiff  attempted  to  enter,  but  the  oar  started  suddenly  and  threw  Mm  to 
the  ground,  causing  the  injuries  complained  of.  Held,  that  the  questions  of  negli- 
gence and  contributory  negligence  were  properly  submitted  to  the  Jury. 

S.  Damages — Contindinq  Injcbt. 

Plaintiff's  in  j  uries  resulted  in  pleurisy,  which  he  offered  evidence  to  show  was  per- 
manent, and  liable  to  grow  worse.  Defendant  offered  evidence  that  the  disease 
"in  a  majority  of  cases  resulted  in  recoverjr, "  and  that  6  per  cent,  were  fatal 
Held,  that  the  evidence  supported  a  verdict  for  plaintiil  as  for  a  oontinuiax 
Injury. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Andrew  Moylan  against  the  Second  Avenue  Railroad  Company. 
There  was  a  verdict  for  plaintiS,  and  defendant  appeals. 

Argued  before  Barnabd,  P.  J.,  and  Dtkeman  and  Pratt.  JJ. 

Augusttu  8.  Butchint,  for  appellant.  Fredrick  B.  Mauty,  for  tmpanA- 
ent. 

Barnard,  F.  J.  The  plaintifF  signaled  one  of  the  defendant's  atreet-oan 
to  stop  for  him.    The  car,  in  response  to  the  signal,  stopped  nearly,  but  not 


Digitized  by 


Google 


Sap.  Ct]  UNTON  V.  UNXXCEULXD    FIBE-WORKB  00.  495 

entirely.  The  plaintiff  took  tiold  of  the  8tanchi<m  near  the  middle  of  the  car, 
which  was  an  open  one,  and  before  he  could  get  upon  the  car  the  driver 
started  the  horses  attached  to  the  car  very  fast,  and  thereby  brought  the 
plaintiff  in  contact  with  a  truck,  and  occasioned  the  injury.  The  duty  of  a 
passenger-carrying  railroad  is  to  give  a  sufficient  opportnnity  for  the  passen- 
gers to  get  on  and  off  the  oar.  That  the  passenger  attempted  to  get  on  be- 
fore the  car  fully  stopped  is  not  of  itself  contributory  negligence.  In  the 
present  case  it  plainly  was  not  negligent  upon  the  plaintiff's  part  to  attempt 
to  get  upon  the  car  almost  at  a  stand-still,  and  where  it  appears  quite  certain 
that  be  .would  safely  reach  the  car  but  for  the  sudden  starting  up  of  tlie  car 
before  he  had  time  to  accomplish  his  purpose.  The  case  is  so  similar  in 
its  facts  to  those  contained  in  tlie  case  of  Eppendorf  v.  Railroad  Co.,  69 
K.  Y.  195,  that  it  was  proper  to  send  the  case  to  the  jury  both  upon  the 
question  of  defendant's  negligence  and  upon  the  question  of  the  free- 
dom of  plaintiff  from  all  contributory  neglect  which  contributed  to  the  acci- 
dent. Tlie  hypothetical  question  was  one  which  the  evidence  justilled.  The 
inference  was  fair  that  plaintiff  was  well  and  able  to  earn  $18  to  $20  per 
weeli  as  a  brass  Hnd  iron  polisher;  after  the  accident  he  had  a  pain  in  the 
side,  and  could  only  earn  $12  per  week;  that  he  could  not  work  continuously, 
and  had  to  take  rest  at  intervals.  It  was  not  proved  that  he  had  no  cold 
before  the  accident,  and  the  hypothetical  question  stated  a  freedom  from 
cold.  The  physician  stated  that  the  disease  of  the  plaintiff  was  chronic  pleu- 
risy, and  that  it  was  of  such  a  character  that  it  was  due  solely,  and  could 
result  solely,  from  direct  violence,  and  not  from  exposure.  The  statement 
In  the  question  as  to  freedom  from  cold  was  carefully  excluded  from  any  effect 
upon  the  answer,  and  therefore  harmed  no  one.  As  to  the  injury  the  plain- 
tiffs proof  tended  to  show  it  was  permanent,  with  an  uncertain  liability  to 
grow  worse,  and  possibly  tend  to  something  else.  The  defendant's  medical 
evidence  tended  to  show  that  the  disease  "in  a  majority  of  cases  results  in 
recovery;"  that  5  per  cent,  were  mortal.  Upon  this  evidence  the  jury 
could  Qnd  an  injury  which  was  to  continue  in  the  future,  and  could  give 
damages  for  such  injury.  No  possible  further  proof  could  be  given  in  the 
case.  There  was  an  injury  from  a  wound  which  occasioned  pleurisy,  and 
prevented  a  proper  purification  of  the  blood  from  an  inability  to  fully  use 
the  lungs.  In  half  of  the  instances  of  such  disease  the  patient  got  no  better 
during  life,  and  Qve  out  of  a  hundred  die  of  the  disease.  Of  necessity,  the 
question  on  this  proof  must  go  to  the  jury,  and  the  charge  was  free  from 
objection  in  respect  thereto.  The  judgment  should  therefore  be  affirmed, 
with  costs.    All  concur. 


Linton  v.  Unexoellsd  Fibb-Wobxb  Co. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    February  11, 1891.) 

Rkpobmatiok  ov  Comtkaots— Mistxkb. 

Flaintifl  entered  into  a  verbal  contract  of  servioes  for  defendant  at  a  salary  of 
$S,000  per  year,  and  the  "net  earnings"  on  80  shares  of  defendant's  oorporate  stocic, 
($S,000,)  to  be  paid  by  IssuinK  to  pliuntifl  said  80  shares  of  stock  when  such  "net 
earnings"  should  aggregate  13,000.  Afterwards  the  contract  was  reduced  ti 
writing,  the  words  "^net  earnings"  being  replaced  by  the  word  "dividends, "  but 
there  was  no  Intention  to  change  the  terms  of  the  verbal  oontraot.  After  three 
years,  a  new  contract  was  made  by  which  plaintiff's  entire  compensation  was  to  be 
a  salary  of  tl,000  per  year.  Held,  that  plaintiff  was  entitled  to  a  reformation  of  the 
written  contract,  so  as  to  conform  it  to  the  terms  of  the  verbal  agreement,  and  to 
have  issued  to  him  stock  to  the  amount  of  the  "net  earnings"  oi  said  80  shares 
during  the  three  years  of  the  continuance  of  the  first  contract,  the  "dlvidaada" 
during  that  time  being  less  than  the  "  net  earnings. " 

Appeal  from  special  term,  Kings  county. 

Action  by  Charles  B.  Linton  against  the  Unexcelled  Fire- Works  Company 
to  reform  or  set  aside  a  written  agreement  entered  into  between  the  parties. 
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It  appeared  that  on  July  14,  1884,  plaintiff  orally  agreed  to  perform  certain 
services  for  defendant,  and  defendant  agreed  to  give  plalntilT  $2,000  per  year 
as  salary,  and,  in  addition  thereto,  the  "net  earnings"  of  30  shares  of  defend- 
ant's stock,  to  he  paid  by  issuing  to  plaintiff  said  30  shares  when  the  "net 
earnings"  should  aggregate  $3,000,  the  par  valueof  the  30  shares.  This  agree- 
ment was  afterwards  reduced  to  writing,  and  the  words  "net  earnings"  were 
replaced  by  the  word  "dividends."  The  writing  was  dated  as  of  the  day  of 
the  verbal  agreement.  On  .luneS,  1887,  the  parties  entered  into  a  written 
iigreement  by  which  the  former  contract  was  terminated,  and  plaintiff  was  to 
receive  S4,000  per  year  salary,  in  lieu  of  all  other  compensation,  after  /uly  14, 
1887.  The  "net  earnings"  of  the  30  shares  during  the  three  years  of  the  con- 
tinuance of  the  first  contract  (1884  to  1887)  were  $2,550,  while  the  dividends 
were  much  less.  Plaintiff  had  already  received  a  certificate  for  21  shares  of 
the  stock,  and  he  contended  that  he  was  entitled  to  4}  shares  more,  so  as  to 
aggregate  25}  shares,  ($2,550  net  earnings.)  Defendant  contended  that 
plaintiff  was  entitled  to  only  15  shares  of  the  stock  or  $1,500,  which  was 
the  amount  of  the  dividends  on  30  shares  for  the  three  years,  and  interposed 
a  counter-claim  for  6  shares.  The  court  found  against  defendant's  counter- 
claim, and  dismissed  the  complaint,  and  both  parties  ajjpeal. 

Argued  before  Babnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

William  J.  Gaynor,  for  plaintiff.    Hatch  &  Warren,  for  defendant. 

Barnabd,  p.  J.  The  material  facts  in  this  case  are  not  the  subject  of  dis- 
pute. The  plaintiff  on  the  14th  of  July,  1884,  entered  into  the  employment 
of  the  defendant.  The  term  was  indefinite.  The  money  salary  per  year  was 
to  be  $2,000,  and  in  addition  the  net  earnings  on  80  shares  of  the  capital  stock 
of  the  defendant.  These  earnings  were  to  be  credited  to  the  plaintiff  until 
the  earnings  should  aggregate  the  par  value  of  the  shares,  $3,000,  when  the 
stock  was  to  be  issued  to  plaintiff.  The  parties  continued  under  this  agree- 
ment for  three  years  without  any  change  of  its  terms.  There  was  a  new 
agreement  made  to  replace  it  from  the  4th  of  July,  1887.  The  parties  differ 
in  respect  to  the  time  when  a  certain  paper  intended  to  evidence  the  oral  agree- 
ment was  made.  It  was  made,  and  it  is  quite  immaterial  when,  and  it  was 
made  solely  to  evidence  the  oral  agreement.  Mr.  Johnson,  who  drew  the 
agreement,  states  the  time  of  execution  to  have  been  in  January,  1886.  The 
plaintiff  says  it  was  given  in  September,  1887,  after  the  agreement  had  ex- 
pired by  three  years'  execution,  and  its  replacement  by  a  new  agreement. 
Whenever  signed,  it  was  dated  back  to  the  commencement  of  that  employ- 
ment. This  agreement  introduced  the  word  "dividends"  in  the' place  of  "net 
earnings."  A  certificate  for  21  shares  of  the  stock  was  given  for  net  earn- 
ings of  the  company  in  September,  1887,  and  it  is  an  important  fact  that  the 
dividends  were  less  than  the  earning.  The  parties  both  agree  that  the  paper 
was  to  change  nothing.  Mr.  Johnson  states  the  oral  contract  to  have  been 
that  the  stock  was  to  rest  on  profits  "earned  as  declared  in  dividends."  The 
plaintiff  states  that  the  contract  as  to  the  stock  was  to  rest  on  net  earnings. 
Either  by  mistake  or  design  the  word/'dividends"  only  was  used  as  to  the 
basis  for  stock  in  the  writing.  This  writing  changed  notliing,  and  was  de- 
signed to  solely  evidence  the  oral  agreement.  If  it  failed  to  do  it,  the  agree- 
ment really  made,  and  not  the  mistaken  evidence  of  it,  prevails.  The  author- 
ities cited  as  to  mistake,  and  as  to  mutual  mistake,  have  no  place  in  a  case 
like  tnjs,  where  the  original  agreement  was  plain,  and  the  writing  which  in- 
tended to  evidence  it  failed  to  do  so.  The  21  shares  of  stock  were  properly 
issued  for  a  period  ending  December,  1886.  It  is  not  denied  but  that  the  earn- 
ing for  the  remainder  of  the  three  years  was  4;^ shares.  The  present  contract 
entitles  the  plaintiff  to  this.  It  represents  the  earnings  of  the  company  from 
January,  1887,  to  July,  1887,  when  the  contract  was  wholly  and  entirely 
terminated  by  the  parties.    If  the  plaintiff  is  right  in  his  appeal,  the  def end- 
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ant  ia  wrong  In  his  claim  that  4}  shares  of  the  stock  delivered  should  be  re- 
turned. The  judgment  dismissing  the  complaint  should  l>e  reversed,  aud 
judgment  rendered  that  the  plaintiff  recover  the  4^  shares,  with  costs.  The 
]adgiiient  against  the  defendant's  counter-claim  should  be  affirmed,  with  costs. 
All  concur. 


Bbtans  v.  Youno  «t  al. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    Febmarj  11, 1891.) 

8nomo  Pbbvormahcs — Partial  Ezeoution  or  Conthaot. 

While  plaintiff  was  in  possession  of  a  honse  under  a  lease  from  defendant,  the 
latter  orally  agreed  that  plaintiff  might  purchase  the  house  within  a  certain 
time.  Before  the  expiration  of  the  time  spedfled,  defendant  sold  to  a  third  person. 
Plaintiff  had  in  the  mean  time  bought  some  furniture  for  the  house,  put  some  ooal 
in  the  cellar,  and  sodded  part  of  the  yard,  which  the  court  found  was  not  done  in 
reliance  on  the  option  to  buy,  but  as  a  tenant.  Held,  that  there  was  not  snoh  part 
performance  as  would  take  the  contract  out  of  the  statute  of  frauds. 

Appeal  from  special  term,  Orange  county. 

Action  by  Lizzie  V.  Bevans  against  Lydia  F.  Young  and  others  for  sp^ 
ciflu  performance  of  a  contract  to  sell  land.  There  was  a  Judgment  for  de- 
fendants, and  plaintiff  appeals. 

Argued  before  Babnard,  P.  J.,  and  Dtkhan  and  Fbatt,  JJ. 

Gilbert  O.  Hulse,  for  appellant.     William  H.  Crane,  for  respondents. 

Barnabd,  p.  J.  The  agreement  relied  on  by  the  plaintiff  for  the  purchase 
of  the  property  was  not  in  writing,  and  was  void  by  the  statute  of  fraud.  She 
had  hired  of  the  defendant  the  premises  by  a  written  lease  for  one  year  from 
April  1,  1888.  Before  this  lease  expired,  there  was  a  new  arrangement  made 
for  the  leasing  of  the  property  from  April  1,  1889,  to  May  1,  1890,  which  in- 
cluded some  personal  property;  window  shades  and  lamps  having  been 
"thrown  in"  by  the  defendant.  In  November  following,  the  plaintiff  applied 
for  a  five-years  lease.  Defendant  declined,  but  gave  thb  plaintiff  the  ref  ush] 
of  buying  the  property  at  93,250  "during  the  term."  The  plaintiff  claimed 
that  a  new  term  was  made  in  November,  1889,  for  one  year  from  that  time. 
The  judge  at  special  term  found  that  the  leasing  was  on  its  renewal  for  one 
year  from  Ist  of  April,  1889.  This  accords  with  the  probabilities  of  the  case. 
On  the  24th  of  March,  1890,  just  before  the  expiration  of  the  lease,  the  de- 
fendant obtained  an  offer  of  $3,000  for  the  place,  and  she  offered  the  right  to 
purchase  to  the  plaintiff  at  that  price.  She  made  objection  about  a  "drive  on 
one  side  of  the  property  that  Mr.  Farnum  used."  The  parties  separated  with 
an  understanding  that  "two  or  three  days  were  to  be  given  to  think  it  over." 
Finally,  the  defendant  gave  the  plaintiff  a  right  to  purchase  until  the  let  of 
May,  1890.  On  the  1st  of  April,  1890,  the  defendant  sold  the  land  to  one 
Laml>ert.  After  the  1st  of  April,  1890,  the  defendant  dispossessed  the  plain- 
tiff, who  was  holding  over  after  the  expiration  of  term.  There  Is  no  proof 
that  the  plaintiff  ever  decided  to  take  the  property.  The  proof  of  psirt  per- 
formance is  not  sufficient  to  call  for  a  specific  performance  of  a  void  contract. 
Some  furniture  was  bouglit;  some  coal  was  put  in  the  cellar;  the  yard  was 
fixed  a  little;  the  grape-vine  was  trimmed;  and  some  eight  feet  square  was 
sodded.  The  trial  court  finds  ttiat  this  work  was  not  done  on  reliance  upon 
the  option  to  buy,  but  as  tenants;  and  this  is  undoubtedly  the  proper  conclu- 
sion. The  furniture  would  suit  other  houses,  and  the  work  is  so  trifling  that 
a  tenant  would  ordinarUy  do  it  to  make  the  home  more  attractive.  The  judge 
was  not  bound  to  find  the  entire  credibility  of  the  plaintiff's  witnesses.  If 
the  testimony  taken  had  gone  to  a  jury,  and  they  had  found  adversely  to  the 
plaintiffs  upon  it,  no  appellate  court  could  properly  reverse  the  finding.  The 
evidence  was  peculiarly  such  as  would  permit  a  different  deduction  from  that 
claimed  by  the  plaintiff.  The  judgment  should  therefore  be  affirmed,  with 
costs.    All  concur. 

v.l3N.Y.8.no.4 — ^32 
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Shebbill  v.  Hewitt. 
(Supreme  Court,  General  Term,  Second  Department.    Pobruary  11, 1891.) 

1.  CoiXEcnoN  or  Taxes — Action. 

Where  plaintiff.  In  an  action  to  oolleot  taxes,  shows  that  the  taxes  were  levied  b^ 
the  board  of  supervisors,  and  a  wamnt  Issued  to  the  ooUeetor,  which  had  been  re- 
turned uncollected,  as  reqnired  by  Laws  N.  T.  1883,  a  268,  aathorlzlng  the  eoanty 
treasurer  to  sue  for  unpaid  taxes,  the  burden  Is  on  defendant  to  show  any  irregu- 
larity or  defect  in  the  proceedings  which  would  oonatitate  a  detoose  to  ttks  aotton. 

%  Same— Vkbifioation  of  Asskssxbnt  Rolls. 

Laws  N.  Y.  1881,  a  57,  prescribed  a  certain  form  for  the  varifioation  of  assess- 
ment  rolls.  Laws  188S,  c.  201,  amended  the  aot  of  1881  by  striking  oat  the  words, 
"and  at  which  they  would  appraise  the  same  in  payment  of  a  just  debt  due  from 
a  solvent  debtor,"  and  also  the  words,  "and  true,"  before  the  words,  "value 
thereof. "  field,  that  a  verification  in  the  form  prescribed  by  the  act  of  1884  was 
sufficient  under  the  act  of  1885;  the  words  omitted  by  the  latter  statute  being  mere 
surplusage. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  Isaac  W.  Sherrill,  as  treasurer  of  Dutchess  county,  against 
Louisa  Hewitt,  to  recover  unpaid  taxes.  There  was  a  judgment  for  plaiutiS, 
and  defendant  appeals. 

Argued  before  Dtkman  and  Pbatt,  JJ. 

A.  M.  &  G.  Card,  tor  appellant.    Silas  WodtU,  for  respondeBt. 

Pratt,  J.  In  this  case  we  are  precluded  from  any  review  of  the  fticta,  for 
the  reason  that  the  case  does  not  contain  any  statement  that  all  the  evidence 
given  upon  the  trial  is  set  forth  in  the  printed  case.  The  result,  therefore,  is 
that  we  must  aaanme  that  all  the  findings  of  fact  are  sustained  by  the  evi- 
dence, and  the  only  matters  left  open  for  review  are  questions  of  law  arising 
from  the  record  as  presented.  These  are  the  only  two  questions  of  law  aris* 
Ing  upon  the  record :  First,  whether  the  burden  was  upon  the  plaintiff  to 
Show  that  all  the  statutory  requirements  had  been  complied  with  in  levying 
the  tax,  or  was  it  upon  the  defendant  to  allege  and  prove  any  irregularity 
which  rendered  the  tax  void.  We  think,  when  the  plaintiff  had  proved  tliat 
the  warrant  for  the  collection  of  the  tax  was  duly  assigned  and  delivered  to 
the  collector,  and  such  collector  made  a  return  to  the  county  treasurer  that 
the  tax  was  uncollected  and  unpaid,  that  the  burden  was  then  upon  the  de- 
fendant to  show  any  irregularity  or  defect  in  the  proceedings  which  would 
constitute  a  defense  against  the  collection.  Hil.  Tax'n,  p.  455,  §  38 ;  People  v. 
Sains,  23  Cal.  131.  The  statute  >  gives  the  right  of  action,  and  fixes  the 
conditions  precedent  to  its  enforcement  First,  the  plaintiff  must  prove  that 
the  tax  lias  been  levied  by  the  board  of  supervisors,  and  warrant  issued  to  the 
collector;  and,  second,  that  he  has  returned  the  same  aa  nncollected.  The 
plaintiff  did  this,  and  it  then  rested  with  the  defendant  to  prove  any  matter 
that  constituted  a  valid  defense.  In  that  effort  she  signally  failed,  if  the 
lindings  are  to  be  regarded  as  conclusive  upon  this  question.  When  we  IooIe 
at  the  pleadings,  we  find  that  the  defendant  has  not  set  up  any  defect  or  ir- 
regularity, but  has  simply  denied  cen;ain  allegations  of  the  complaint;  so  that 
the  regularity  of  the  proceedings  by  which  the  tax  was  levied  are  not  put  in 
issue,  and  it  was  not  open  to  the  deiendant,  under  the  pleadings,  to  prove  any 
defect  which  would  constitute  a  defense.  But  the  plaintiff  put  in  evidence 
the  assessment  rolls,  together  with  the  oaths  thereon  made  by  the  assessors; 
and  it  appears  that  the  oaths  were  not  in  the  form  prescribed  by  statute  at 
Um  time  the  same  were  taken.  The  law  is  well  settled  that  before  property 
can  be  compulsorily  taken  for  the  payment  of  taxes  the  substantial  require- 
ments of  the  statute  must  be  complied  with.  Brevoort  v.  City  cf  Brooklyn, 
89  K.  Y.  132,  and  cases  there  cited.    The  question,  therefore,  i«  whether,  in 

'Laws  N.  7. 1883.  c  Sea 
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this  case,  the  requirements  of  the  statute  were  followed.  The  oath  taken  In 
«ach  year  herein  was  in  the  form  required  by  chapter  57,  Laws  18S4.  In  1885 
(chapter  201)  an  amendment  was  passed  which,  in  effect,  itriick  from  the 
statute  of  1884  the  following  words,  "and  at  which  they  would  appi-aise  the 
same  in  payment  of  a  just  debt  due  from  a  solvent  debtor, "  and  also  the 
words,  "and  trne,"  before  the  words,  "value  thereof."  It  will  be  observed 
that  the  omission  of  Ihe  above  words  was  the  only  change  made  by  the  stat- 
ute of  1885,  and  it  is  argued  that  the  inference  is  thiit  the  legislature  deemed 
the  amendment  important  and  necessary.  If  an  oath  in  the  form  prescribed 
by  the  statute  of  1884  is  a  substantial  compliance  with  the  statute  of  1885, 
then  the  words  omitted  by  the  latter  statute  were  mere  surplusage,  and  the 
statute  was  unnecessary.  But  we  think  that  the  form  of  oath  prescribed  by 
the  statute  of  1884  was  a  substantial  compliance  with  the  requirements  of  the 
statute  of  1885.  In  fact,  the  former  oath  is  more  full  and  explicit  than  the 
latter;  and,  had  the  question  been  reversed,  we  well  might  find  that  an  oath 
under  the  statute  of  1885  would  not  fill  the  requirement  of  the  act  of  1884; 
but  in  the  present  case  it  seems  clear  that  the  oath  was  sufficient  to  comply 
with  the  law.    Judgment  affirmed,  with  costs. 


Jaoobt  v.  Ookebhausen. 

(Suprvme  Ccwrt,  OenerM  Term,  Second  Department.    Febraarj  11, 180L) 

AHiMAta— Vicious  Does. 

While  plaintifl  was  at  defendant's  house  In  the  day-time  for  a  leKltimate  pur- 
pose he  was  attacked  by  four  dogs  owned  by  defendant,  and  severely  lacerated.  A 
servant  of  defendant  said  that  he  wonld  not  go  to  the  place,  thon^b  the  dog*  knew 
him,  and  defendant's  wife  told  plaintift  that  she  did  not  want  hun  to  come  to  the 
house  for  fear  of  the  dogs.  One  of  the  dogs  had  formerly  bitten  another  person  in 
the  presence  of  defendant  Held,  that  a  verdict  for  plaintifl  was  sustained  by  the 
evidence. 

Appeal  from  circuit  court,  Bichmond  county. 

Action  by  Edward  Jacoby  against  Henry  A.  Ookerhaosen  for  injarles  re- 
ceived by  plaintiff  from  defendant's  dogs.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals. 

Argued  before  Dyku  an  and  Pbatt,  JJ. 

Frederick  B.  Anderson,  for  appellant.  CUtreinae  M.  Smith,  tor  respond- 
ent. 

Dteman,  J.  Keeping  ferocious  dogs  without  confinement  or  restraint, 
and  in  a  condition  to  gratify  their  disposition  to  do  mischief,  is  negligence 
which  is  nearly  allied  to  criminality.  It  manifests  a  disregard  for  human 
safety,  and  even  human  life,  which  merits  and  receives  the  condemnation  of 
the  law.  The  liability  of  owners  of  animals  for  the  injuries  which  they  per- 
petrate is  based  upon  their  propensity  to  do  mischief,  and  it  is  therefore  the 
duty  of  all  persons  who  keep  animals  which  are  mischievous  or  savage  to  so 
control  them  as  to  incapacitate  tiiem  from  committing  injuries;  and,  if  they 
lall  in  the  performance  of  tliat  duty,  they  become  liable  to  respond  in  dam- 
ages for  the  injuries  they  perpetrate.  In  this  case  the  plaintiff  went  to  the 
residence  of  the  defendant  in  the  day-time,  for  a  legitimate  purpose,  and  while 
he  was  at  the  front  door  he  was  attacked  by  four  dogs  belonging  to  the  de- 
fendant, and  was  severely  lacerated  and  torn  by  them,  and  even  his  life  seems 
to  have  been  placed  in  jeopardy.  The  dogs  were  unmuzzled  and  unsecured, 
and  their  ferocity  is  fully  established  by  their  attack  upon  the  plaintiff.  Be- 
sides that,  the  servant  of  the  defendant  said  he  would  not  dare  go  into  the 
place,  even  though  the  dogs  knew  him;  and  the  wife  of  the  defendant  told 
the  plaintiff  she  did  not  want  him  to  come  in  for  fear  of  the  dogs.  The  knowl- 
edge of  the  defendant  of  the  savagery  of  the  elder  of  the  dogs  which  tore  the 
plaintifl  ia  established  by  the  fact  that  she  bit  another  person  in  his  presence 
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some  time  before  she  bit  tlie  plaintiff.  The  evidence  thus  brought  the  case 
fully  up  to  the  requirements  of  the  law,  and  the  jury  gave  the  plaintiff  a  ver- 
dict which  might  well  have  been  mucli  larger.  All  vicious  dogs  should  be 
either  killed  or  confined,  and  persons  who  keep  them  are  held  to  a  rigorous 
rule  of  liability,  because  it  is  a  grave  offense  against  the  law  and  against  so- 
ciety to  keep  ferocious  dogs,  and  expose  human  life  and  human  safety  to 
their  ferocity.  The  judgment  and  order  denying  the  motion  for  ft  new  trial 
should  be  affirmed,  with  coats. 


TtTRNIER  V.  LATHBRS. 

{Supreme  Court,  General  Term,  First  Department.    Febmaiy  11, 189L) 

L  Nbouobncs — Dbtectivb  Appliakosb. 

Plaintiff  suetaiDed  injuries  while  delivering  ioe  to  a  tenant  In  an  apartment- 
bouse  owned  by  defendant  by  reason  of  the  breaking  of  the  rope  of  a  dumb-waiter 
on  which  he  was  hoisting  the  ioe.    Held  not  suiflaiant  in  itself  to  establish  a  cause 
of  action  against  defendant. 
9.  Same — Evisehcb— Deculbatioxs. 

Proof  of  what  the  person,  supposed  to  be  in  charge  of  the  premises,  stated  In  re- 
gard to  the  elevator  was  properly  excluded,  there  being  nothing  to  show  that  he 
was  the  janitor,  or  had  any  power  to  represent  defendant. 

Appeal  from  circuit  court,  Kew  York  county. 

Action  by  Thomas  J.  Turnier  against  Richard  Lathers.  The  complaint  was 
dismissfd,  and  plaintiff's  exceptions  ordered  to  be  heard  in  the  first  instance 
at  the  general  term. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels.  J  J. 

8.  C.  Baldwin,  for  plaintiff.    Richard  O'Oormon,  for  defendant. 

Bradt,  J.  The  plaintiff  sought  to  recover  damages  for  injuries  received 
while  attempting  to  deliver  ice  to  a  tenant  in  the  apartment-house  No.  179 
East  Ninety-Third  street,  in  thiscity,  owned  by  the  defendant.  An  elevatoror 
dumb-waiter  was  provided,  in  order  more  easily  to  lift  or  send  articles  to  the 
upper  floors.  It  could  be  worked  by  any  person  by  means  of  an  endless  rope, 
and  near  it  there  was  a  speaking-tube  placed  in  the  wall,  which  enabled  the 
occupants  upon  the  different  floors  to  converse  with  each  other.  On  the  9th 
November,  1888,  the  plaintiff  essayed  to  deliver  15  pounds  of  ice  to  one  of 
the  tenants,  as  already  suggested.  He  placed  the  Ice  on  the  elevator,  and  be- 
gan to  hoist  it,  having  previously  griven  the  signal,  to  the  floor  to  which  it  was 
to  be  sent,  when  the  rope  mentioned  broke,  and  the  dumb-waiter  Wiis  precipi- 
tated, striking  him  upon  the  head,  knocking  him  senseless,  and  causing  to  bim 
serious  injuries.  There  is  no  pretense  that  the  plaintiff  was  negligent  in  any 
respect,  and  although  some  legal  propositions,  other  than  the  one  to  be  dis- 
cussed, were  presented,  it  will  not  be  necessary  to  consider  them.  The  sig- 
nal  point  is  the  absence  of  any  evidence  of  the  condition  of  the  elevator  or  the 
rope,  the  plaintiff  resting  his  case  upon  the  mere  proof  of  the  accident.  Why  the 
rope  broke  is  tlierefore  left  to  conjecture  opinion,  unsupported  by  proof  and 
speculative  thi  ory.  In  other  words,  the  plaintiff  depends  upon  the  fact  that 
the  rope  broke  aud  the  waiter  or  elevator  fell.  This  was  not  sufficient  to  es- 
tablish his  cause  of  action.  It  was  necessary  for  him  to  prove  something, 
either  showing  negligence  per  se,  or  from  which  it  might  he  presumed  or  in- 
ferred. The  rule  ret  ipsa  loquitur  does  not  apply,  except  where  contractual 
relations  exist  between  tlie  parties.  Wiedmer  v.  Railroad  Co.,  114  N.  Y.  468, 
21 N.  E.  Rep.  1041 ;  Comlich  v.  Oil  Co.,  (N.  Y.)  26  N.  E.  Rep.  259.  The  learned 
justice  delivering  the  opinion  in  the  last  case  said  the  court  below  failed  to 
recognize  a  distinction  which  has  been  carefully  guarded  by  the  courts  of  this 
state,  as  well  as  by  nearly  all  of  the  jurisdictions  in  the  country,  between  ac- 
tions founded  on  negligence,  where  no  contract  existed  between  the  parties, 
and  tliose  in  which  the  defendant  owed  no  other  duties  than  to  use  such  ordi- 
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nary  care  and  caution  as  the  nature  of  the  business  demanded  to  avoid  injury 
to  others;  and  it  is  said,  (see  2  Thomp.  Keg.  1227,)  but  it  is  believed  that  it  is 
never  true,  except  in  contractual  relations,  that  the  proof  of  the  mere  fact 
that  the  accident  happened  to  the  plaintiff  will  amount  to  prima  facie  proof 
of  negligence  on  the  part  of  the  defendant.  Thecases  in  confirmation  of  this 
rule  might  be  multiplied,  but  that  is  deemed  unnecessary.  The  exceptions  talien 
to  a  refusal  to  permit  proof  of  what  the  person  said  supposed  to  be  in  charge 
of  the  premises,  in  regHrd  to  the  elevator  or  dumb-waiter,  are  of  no  value. 
There  was  no  evidence  that  he  was  charged  with  any  power  to  represent  the 
defendant  in  any  respect,  or  that  he  was  the  janitor  of  the  building,  so  called. 
There  is  no  value,  either,  in  any  of  the  other  exceptions.  The  plaintiff's  dif 
Oculty  was  the  absence  of  the  essential  proof  mentioned,  and  all  the  attempts 
to  supply  it  by  collateral  circumstances  failed,  fur  the  reason  that  the  testi- 
mony offered  was  not  admissible.  The  complaint  was,  for  these  reasons, 
properly  dismissed,  and  the  exceptions  should  be  overruled,  and  the  defend- 
ant  sbould  bave  judgment,  with  costs.    All  concur. 


Bbbok  v.  BiNOum. 
(Swpnme  Court,  0«n«ral  Term,  Fbrtt  Department.    Wbnary  U,  180L) 
1.  IdQuinATKD  DijfAOBS— Salb  ot  Oood-Will. 

A  contract  lor  the  sale  of  a  business,  wnioh  contained  a  Btlpolatlon  that  the  seUar 
should  not  cart;  on  the  same  line  of  business  for  five  years,  provided  that  "for  any 
forfeiture  or  non-compliance  with  this  portion  ol  the  agreement"  the  seller  "sh^ 
pay  •  •  •  the  sum  of  (5,000,  which  is  hereby  agreed  upon  as  liquidated  dam- 
ages,  and  shall  be  due  and  owing  •  •  •  immediately  upon  such  forfeiture  or 
non-compliance. "  Held,  that  upon  breach  of  the  stipulation  the  pnrchaaer  became 
entitled  to  the  15,000  wltliout  proof  that  an  equivalent  amount  ol  damage  had  been 
sustained  by  him. 
X  Action  on  CoNTBACi^Evn>aNca— Contbrsations. 

In  an  action  for  breach  of  snoh  contract,  conversations  between  the  parties  prior 
to  the  execution  of  the  contract,  concerning  the  right  of  the  seller  to  take  orders  In 
the  class  of  work  Included  In  the  bnaineM  transferred,  were  properly  stricken  out, 
as  having  merged  in- the  contract. 
t,  WrrNBSs— Examination— CRBDiBiLrrr. 

Queattons  put  to  the  vendor  on  bis  oross-examlnatlon,  as  to  business  transacted 
by  nlm  after  the  commencement  of  the  suit,  were  competent  to  aSeot  bia  credit 
^  QooD-Wnx— Bkbach  or  Contract— Bvidbncb. 

The  action  depending  upon  the  fact  whether  defendant  had,  without  author- 
ity fronr  plaintiff,  carried  on  the  same  line  of  business,  evidence  of  plaintiff's  part- 
ner as  to  orders  received  for  defendant,  and  filed,  did  not  prejndioe  defendant's 
righta. 
lb  Xvidxncb— Dbolarations  or  Attobnbt. 

Statements  of  plaintiff's  attorney  in  his  absence  were  properly  excluded,  it  not 
appearing  that  the  attorney  was  authorized  to  oompromlae  plaintiff  by  any  state- 
ment he  might  make. 

Appeal  from  special  term.  New  York  oonnty. 

Action  by  Charlee  A.  Breck  against  Frederick  A.  Bingler.    There  were 
Tflrdict  and  j.udgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Van  Brunt,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 
Henry  Daily,  Jr.,  for  appellant.    Calvin  dt  Break,  for  respondent. 

Daniels,  J.  This  action  was  brought  to  recover  the  sum  of  $5,000  as 
liquidated  damages  for  the  breach  of  a  contract  entered  Into  between  these 
parties  on  the  19th  of  March,  1886.  By  this  contract  the  defendant  and  his 
partner,  William  Kurtz,  sold  and  transferred  their  business,  plant,  nuichinery, 
tools,  fixtures,  stock  on  hand,  and  all  appliances  used  in  their  business,  or 
connected  with  it,  together  with  its  good-will,  to  the  plaintiff  for  the  sum  of 
$14,000;  and  the  contract  by  which  the  sale  was  made  contained  the  covenant 
that  "it  is  further  understood  and  agreed  between  the  parties  hereto  that  the 
said  Frederick  A.  Bingler  shall  not  carry  on  the  same  line  of  business,  (the 
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good-will  of  which  is  hereby  agreed  to  be  sold  to  the  party  of  the  second  part,) 
and  shall  not  be  employed  by  or  enter  into  any  partnership  wiUi  any  -peiracm 
or  persona  in  carrying  on  the  same  line  of  bnsiness,  in  any  way  or  manner 
whatever,  for  the  term  of  Ave  years  from  the  first  day  of  April,  1886.  and  for 
any  forfeiture  of  or  non-compliance  with  this  portion  of  this  agreement  within 
said  period  of  time  the  said  Frederick  A.  Ringler  shall  pay  unto  the  said  party 
of  the  second  part  the  snm  of  $5,000  dollars,  which  is  hereby  agreed  upon  as 
liquidated  damages,  and  shall  be  due  and  owing  to  the  party  of  the  second 
part  immediately  upon  such  forfeiture  or  non-complianre."  This  part  of  the 
agreement  was  alleged  to  have  been  broken  by  the  defendant,  Bingler,  by 
carrying  on  the  same  line  of  business  as  had  been  carried  on  at  the  place 
transferred  to  the  plaintiff,  and  for  and  on  account  of  which  this  sum  of 
$5,000  was  claimed  from  tlie  defendant.  Evidence  was  given  during  the  prog- 
ress of  the  trial  tending  to  prove  the  fact  that  the  defendant,  with  his  co- 
partner, had  carried  on  tliis  business  in  the  city  of  New  York  after  the  sale 
was  made  to  the  plaintiff;  and  that  evidence  was  sufficient  to  require  the  in- 
quiry as  to  the  fact  to  be  submitted,  as  it  was  by  the  court,  to  the  jury. 

But  it  was  insisted  on  behalf  of  the  defendant  that  his  liability  was  ex- 
clusively one  for  damages,  and  that  the  plaintiff  was  not  entitled  to  recover 
this  sum  of  money  without  proof,  which  was  not  made  in  the  case,  that  an 
equivalent  amount  of  damages  had  been  sustained  from  these  acts  of  the  de- 
fendant. But  it  is  quite  plain  that  no  amount  of  evidence  could  present  any 
intelligible  criterion  for  estimating  or  ascertaining  the  damages  which  would 
be  sustained  by  the  plaintiff  by  reason  of  the  defendant  carrying  on  and  pur- 
suing this  same  line  of  business;  and  it  is  to  be  inferred,  tlierefore,  because 
of  that  fact,  tliat  the  pwties  themselves  fixed  this  sum  as  an  amount  the 
plaintiff  should  become  entitled  to  demand  in  case  of  a  violation  of  this  part 
of  the  agreement  by  the  defendant.  Whether  a  sum  of  money  mentioned  in 
this  manner  is  to  be  regarded  as  fixed  damages  or  as  a  penalty  depends  upon 
the  intention  of  the  parties,  to  be  ascertained  from  the  agreement  and  the 
bnsiness  or  transactions  to  which  it  shall  relate.  This  agreement  has  plainly 
expressed  the  intention  to  have  been  that  the  sum  of  $5,000  should  be  paid 
by  the  defendant  for  a  violxition  on  his  part  of  the  agreement  made  by  him 
with  the  plaintiff.  And  the  inability  of  producing  and  presenting  proof  of 
the  actual  extent  of  the  damages  which  might  be  incurred  by  reason  of  a  vi- 
olation of  the  contract  by  the  defendant  is  a  circumstance  also  indicating  that 
the  parties  intended  this  sum  of  money  to  be  the  fixed  and  settled  measure  of 
the  defendant's  liability.  And  where  that  may  appear  to  be  the  condition  of 
the  case,  there  it  has  been  the  constant  practice  of  the  courts  to  sustain  the 
agreement  as  it  has  been  expressed,  and  to  hold  the  party  entitled  to  its  ob- 
servance and  performance  to  be  vested  with  the  right  to  recover  the  amount 
mentioned  as  stipulated  damages,  when  the  covenant  shall  be  shown  to  have 
been  broken.  Kemp  v.  Ice  Co.,  69  N.  Y.  45,  58;  LittU  v.  Banks,  85  N.  Y. 
258.  There  was  therefore  no  error  on  the  part  of  the  eourt  in  ruling  this 
point  against  the  defendant. 

A  large  number  of  exceptions  were  taken  by  the  defendant's  counsel  npon 
rulings  made  concerning  the  admission  and  exclusion  of  evidence.  The  first 
in  its  order  to  wliicb  attention  has  been  drawn  by  the  counsel  was  the  offer 
to  read  an  advertisement  published  in  the  New  Yorker.  But  this  objection 
amounts  to  nothing  whatever,  for  it  was  specifically  confined  to  the  ground 
that  the  date  of  the  clipping  was  not  shown,  while  the  witness  testified  be- 
fore the  evidence  was  received  that  it  must  have  been  printed  not  earlier  than 
November,  1887.  This  fnlly  answered  the  objection,  and  rendered  the  excep- 
tion which  was  taken  conspicuously  frivolous.  Evidence  was  proposed  to  be 
given,  and  was  given,  but  afterwards  stricken  out  by  the  court,  of  conversa- 
tions which  were  stated  to  have  taken  place  between  these  parties  prior  to  the 
time  of  the  execution  of  the  contract,  concerning  the  right  of  the  defendant 
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to  receive  orders  for  the  class  of  work  Included  lo  the  basinets  transferred  t* 
the  plaintifF;  and  exceptions  were  taken  to  the  rulings  of  the  oourt  upon  tbia 
subject.  Theee  exceptions  are  without  legal  support,  for  the  reason  that 
whateTer  was  said  between  the  parties  prior  to  the  execution  of  the  contract, 
was  afterwards  merged  in  the  iiutrument  Itself.  Exceptions  were  also  taken 
to  questions  which  were  propounded  to  the  defendant  on  his  cro8s-exainin&- 
tian.  conceitiing  business  transacted  by  him  which  was  claimed  to  have  been 
is  violation  of  this  contract,  after  the  coaimenoement  of  the  suit.  But  these 
inquiries  were  admissible  for  the  purpose  of  affecting  the  credit  of  the  witness 
himself.  And  they  did  tend  to  indicate  some  improbability  of  statement  upoa 
bis  part  in  giving  the  evidence  which  had  been  obtained  from  him  on  his  dl< 
rect  examiUHtion.  An  exception  was  also  taken  to  the  exclusion  of  a  state- 
ment made  by  the  attorney  Mr.  Clapp.  But  as  this  was  in  the  absence  of  tb» 
plaintiff,  and  the  attorney  was  not  shown  to  be  authorized  to  compromisa 
him  by  any  statement  he  might  make,  the  evidence  was  rightly  excluded.  A 
farther  exception  was  taken  to  the  exclusion  of  evidenoe  from  the  plaintiff's 
partner  as  to  orders  received  and  filled  for  zinc  etchings  for  the  defendant  and 
his  partner.  The  exclusion  of  this  testimony  had  no  practical  effect  on  the 
disposition  of  the  defendant's  rights,  for  it  did  appear  by  evidence  which  was 
received  that  the  plaintiff  had  from  time  to  time  after  the  purchase  of  this 
business  received  orders  from  the  defendant,  or  his  firm,  for  this  descripUoa 
of  work,  and  that  they  were  performed  and  paid  for  by  that  firm.  This  evi- 
dence was  not  of  any  substantial  importance  in  the  disposition  of  the  cas^ 
for  the  right  of  the  plaintiff  to  maintain  the  action  was  not  placed  upon  or- 
ders  obtained  by  tlie  defendant  in  this  manner.  No  complaint  whatever  aa 
to  such  orders  was  at  any  time  made  by  the  plaintiff.  But  what  the  action 
was  made  to  depend  upon  was  the  other  evidenoe  in  the  case  tending  to  prove 
the  fact  that  the  defendant  had,  without  authority  from  the  plaintiff,  carried 
on  this  same  line  of  business  between  the  time  when  he  sold  out  to  him  and 
the  commencement  of  the  action.  Other  exceptions  have  been  presented 
concerning  other  rulings  made  as  to  the  production  of  evidence  on  the  trial, 
bnt  they  have  no  more  merit,  certainly,  than  those  which  have  already  baeo 
referred  to.  The  case  appears  to  have  been  correctly  disposed  of  at  the  trial, 
and  the  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


Tyno  v.  Good. 
(Suvrethe  Court,  Cteneral  Term,  Second  Departmmt.    Febrasry  11, 1891.) 

Cohtbactb—Perfokmanoii— Conditions  Prbcbd«nt. 

Where  an  agreement  is  made  between  plaintiff  and  defendant  that  defendant  wBl 
give  plaintiff  a  half  interest  in  certain  property  that  he  had  bought  and  was  aboot 
to  improve,  in  consideration  of  plaintiffs  pajring  (1,000  in  cash,  and  whatever  sums 
might  be  necessanr,  in  excess  of  a  loan  negotiated  by  defendant,  to  complete  the 
Improvements,  and  also  of  bis  introducing  defendant  to  a  bank,  and  depositing 
therein  seouritiea  on  wbieh  defendant  might  borrow  money  on  his  note,  the  per- 
tonnaace  of  plaintiff's  agreement  is  a  condition  preoedent  to  his  aoquiBition  of  any 
Interestin  the  premises,  failing  wbiob  performance  he  has  no  cause  m  action  against 
defendant  nader  the  agreement. 

Appeal  from  special  term.  Kings  county. 

This  was  an  action  by  T.  Mitchell  Tyng  against  Samuel  B.  Good  for  an  a» 
oountiiig,  and  to  adjudge  plaintiff  the  ownerof  a  half  interest  in  the  premisea 
Aescrlb^  in  the  complaint.  There  was  a  trial  before  a  referee,  who  renderet 
tile  following  opinion: 

"The  plaintiff,  T.  Mitchell  Tyng,  attorney  at  law,  practicing  in  the  city  at 
New  York,  an  «cpert  business  man,  methodical  and  exact  when  disposed* 
with  ft  knowledge  of  book-keeping,  became  about  July,  1888,  the  attorney  aiUl 
financial  disbursing  agent  of  J.  and  T.  Charlton,  engaged  in  the  lumber  ani 
■a^,  door,  and  general  planing  bnsiness.  located  at  Tonawanda,  in  the  state 
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of  New  York.  The  said  J.  and  T.  Charlton  were,  aboutthe  time  mentioned, 
engaged  in  completing  ten  new  buildinga  nearly  finished,  and  erecting  and 
completing  eleven  other  houses,  all  on  the  same  plot  of  ground  in  the  city  of 
Brooklyn.  The  Charltons  were  also  furnishing  ■  trim '  for  various  buildings 
In  process  of  erection  in  different  parts  of  that  city.  Large  sums  of  money 
'were  from  time  to  time  sent  by  the  Charltons  to  their  disbursing  agent,  the 
plnintifl,  and  by  him  deposited  in  the  bank  in  bis  own  name,  and  not  as  agent 
or  trustee  of  the  Charltons.  The  said  moneys  were  to  be  used  in  paying  for 
the  erection  and  completion  of  said  buildings,  and  paying  charges  and  ex- 
penses  connected  with  their  extensive  business  as  dealei°s  in  timber  and  'trim.' 
The  defendant,  Samuel  B.  Good,  was  a  carpenter,  and  had  been  the  foreman 
of  one  John  Q.  Porter,  who  had  commenced  the  erection  of  the  buildings  be- 
fore referred,  to,  but,  after  erecting  some  ten  of  them,  had  financially  failed; 
and  by  an  agreement  between  the  said  Porter  and  the  said  Charltons  title  was 
conveyed  to  the  Charltons,  who  proceeded  to  the  completion  of  the  first  ten 
and  the  erection  of  the  remaining  eleven,  employing  the  said  Good  as  super- 
intendent; the  said  Good  being  furnished  with  checks  drawn  by  the  said  Tyng, 
the  plaintiff,  from  the  money  appropriated  by  the  Charltons.  The  defendant. 
Good,  had  no  knowledge  of  book-keeping,  but  roughly  kept  an  accouDt-book 
of  moneys  received  on  one  side,  and  paid  out  on  the  other.  He  kept  no  bank- 
account,  and  had  no  acquaintance  with  bank  officers  or  bank  business.  He 
was  without  money,  and  without  credit  except  such  as  he  may  have  acquired 
while  acting  as  superintendent  for  the  Charltons.  The  business  intercourse 
continued  between  Tyng  and  Good  after  the  completion  of  the  Charlton 
buildings.  While  Good  ceased  to  be  superintendent  from  about  December  1, 
1888,  and  ceased  to  receive  four  dollars  per  day,  he  still  remained  connected 
with  the  business  of  the  Charltons,  and  was  employed  by  them  in  a  variety  of 
ways,  mostly  under  the  direction  of  Tyng,  up  to  the  month  of  May,  1889, 
though  he  does  not  seem  to  have  entirely  ended  his  connection  with  the 
Charltons  until  late  in  the  same  year. 

"On  and  prior  to  the  19th  day  of  January,  1889,  one  Jacob  G.  Dettmer,  of 
the  city  of  Brooklyn,  was  the  owner  In  fee  of  the  premises  mentioned  in  the 
complaint  herein,  and  on  that  day  the  said  Dettmer  contracted  in  writing 
under  seal  to  sell  the  said  premises  to  the  defendant  in  two  parcels  at  the  price 
of  914,900  for  one  parcel,  and  910,950  for  the  other;  said  parcels  of  land  to  be 
thereafter  conveyed  by  the  said  Dettmer  to  the  defendant,  to  be  paid  for,  at 
the  time  of  such  conveyance,  by  the  defendant's  bonds  and  mortgages  thereon 
to  the  amount  of  the  entire  purchase  price  thereof.  On  the  same  day  the  said 
Dettmer  entered  into  a  'building  loan  agreement'  in  writing  under  seal 
with  the  defendant,  whereby  the  defendant  agreed  to  erect  eighteen  bouses 
apon  said  premises  as  specified  in  said  agreement,  and  the  said  Dettmer  agreed 
to  advance  to  the  defendant,  in  aid  of  the  construction  of  said  buildings,  the 
sum  of  $40,700  by  installments,  at  the  times  and  in  the  manner  specified,  of 
which  $21,800  was  to  be  advanced  upon  the  first  nine  of  the  said  liouses,  the 
balance  upon  the  remainder;  the  said  liouses  being  built  in  two  parcels,  the 
first  parcel  of  nine  houses  to  be  completed  before  the  second  parcel  was  com- 
menced. About  the  month  of  January,  1889,  the  said  plaintiff  and  defend- 
ant had  occasional  conversations  concerning  the  proposed  purchase  by  Good  of 
said  premises  from  the  said  Dettmer,  and  of  the  proposed  erection  of  build- 
ings on  said  premises,  and  of  the  amount  of  money  necessary  to  ■  start  the  en- 
terprise' and  complete  the  building  In  excess  of  the 'building  loan.'  At  some 
date  in  January,  not  specified  in  evidence,  but  agreed  on  by  plaintiff  and  de- 
fendant as  the  20tb  of  January,  1889,  in  the  office  of  the  plaintiff,  the  plain- 
tiff spoke  of  being  about  to  receive  certain  moneys,  and  of  his  willingness  to 
Join  in  said  undertaking,  and  the  defendant  manifested  an  equal  willingness 
that  the  plaintiff  should  do  so.  There  was  no  agreement  in  writing;  no  writ- 
ten memorandum  of  agreement    There  is  not  a  single  word  in  black  and 
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white  offered  In  eyidence  tbat  expreBses  such  an  agreement.  The  terms  of 
the  agreement,  as  stated  by  the  plaintiff  in  his  testimony  in  chief,  are  widely 
different  from  those  stated  by  the  defendant  in  his  answer  to  the  plaintiff's 
complaint  and  in  defendant's  testimony.  Nevertheless  the  parties,  plaintiff 
and  defendant,  have  agreed  to  the  following  as  the  verbal  itgreement  entered 
into  as  of  January  20,  1889:  (1)  Tbat  he,  said  plaintiff,  would  advance 
and  pay  over  to  the  defendant  the  sum  of  91,000  in  cash,  to  be  used  by  the  de- 
fendant in  the  construction  of  said  buildings;  (2)  that  he,  said  plaintiff,  would 
introduce  the  said  defendant  to  the  officers  of  some  suitable  bank  in  Brooklyn 
where  the  defendant  might  open  an  account;  (8)  that  he,  said  plaintiff,  would 
further  furnish  to  the  defendant,  to  be  deposited  and  held  in  and  by  such 
bank,  in  the  name  and  for  the  account  of  the  said  defendant,  mortgages  to 
the  value  of  $5,200,  by  means  of  which  securities  the  defendant  might  secure 
the  discounting  of  his  notes  by  said  bank;  and  (4)  that  he,  the  said  plaintiff, 
would  advance  to  the  defendant,  from  time  to  time  upon  demand,  such  sums 
of  money  as  might  be  required  by  defendant  to  proceed  with  the  erection  and 
completion  of  the  said  premises. 

"As  I  will  have  most  to  say  concerning  the  Qrst  stipulation,  I  will  reserve 
that  until  the  last.  The  plaintiff  never  introduced  defendant  to  the  officers  of 
some  suitable  bank  in  Brooklyn,  nor  did  he  ever  offer  to  do  so,  nor  did  be  make 
any  effort  to  do  so.  He  gave  defendant  a  note  of  introdnction  to  Richard  In- 
graham,  a  lawyer  of  Brooklyn,  who  had  had  business  relations  with  the  Charl- 
tons;  but  it  is  not  pretended  that  Mr.  Ingraham  was  a  bank  officer,  and  there 
l8  nothing  to  show  that  plaintiff  knew  Ingrahara  except  in  his  capacity  as 
agent  for  the  Charltons.  At  least  such  is  my  interpretation  of  the  words, 
•  He  [Good]  is  measurably  connected  with  us.'  In  fact,  the  letter  of  intro- 
dnction admits  that  plaintiff  did  not  know  any  banks  in  Brooklyn,  for  he 
writes  to  Mr.  Ingraham,  '  Perhaps  you  will  introduce  him  at  your  bank,  as  I 
do  not  know  any  of  your  banks,  or  I  would  introduce  him.'  This  note  of  in- 
troduction was  in  no  way  a  compliance  with  the  agreement,  and  was  never 
presented  to  Mr.  Ingraham,  and  defendant  does  not  appear  to  have  ever  opened 
a  bank-account, 

"The  plaintiff  ftiiled  to  comply  with  the  third  stipulation.  He  did  not  fur- 
nish the  defendant,  to  be  deposited  and  held  in  and  by  said  bank  in  the  name 
of  the  defendant,  mortgages  to  the  amount  of  95,200,  by  means  of  which  se- 
curities the  defendant  might  secure  the  discounting  of  his  notes  by  said  bank. 
There  is  not  a  particle  of  evidence  tbat  the  plaintiff  ever  had  any  mortgages  of 
bis  own.  There  is  evidence  that  plaintiff  had  in  his  custody  second  mort- 
gages belonging  to  said  Charltons  to  the  amount  of  $5,200,  but  there  is  nota 
particle  of  evidence  tbat  the  said  plaintiff  had  any  authority  to  assign  said 
mortgages  to  defendant,  nor  the  slightest  proof  that  plaintiff  ever  took  a 
single  step  to  do  so. 

"Plaintiff  failed  to  comply  with  the  fourth  stipulation,  namely,  that  he 
would  advance  to  the  defendant  from  time  to  time,  upon  demand,  such  sums 
al  money  as  might  tm  required  by  the  defendant  to  proceed  with  the  erection 
and  completion  of  said  premises.  The  plaintiff  and  defendant,  in  their  pro- 
posed findings,  agree  that  about  the  middle  of  June,  1889,  on  Monday  or  Tues- 
day, the  defendant  went  to  the  office  of  plaintiff,  and  told  plaintiff  that  he 
would  have  to  loan  $600  the  following  Saturday,  to  pay  off  the  mechanics  and 
laborers  tbat  worked  upon  the  buildings  mentioned  in  the  complaint.  The 
plaintiff  told  the  defendant  that  he  (plaintiff)  was  very  hard  up,  but  that  be 
would  have  some  money  about  July,  and  then  he  would  help  him  (defendant) 
right  out.  The  defendant  went  to  the  plaintiff's  office  again  on  Monday  or 
Tuesday  about  the  last  week  of  June,  and  the  plaintiff  told  him  tbat  he  (de- 
fendant) would  have  to  carry  him  (plaintiff)  along  until  about  the  1st  of  July, 
and  then  be  (plaintiff)  would  have  some  money.  The  defendant  went  to  the 
plaintiff's  office  again  about  the  last  week  in  June.    The  plaintiff  was  sitting 
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111  hte  office  with  the  door  open,  and  when  he  saw  the  detondant  eomiag  op 
the  stain  he,  the  plaintiff,  said,  ■  I  have  no  time  to  talk  to  yoii  to-day.'  De- 
fendant then  went  away,  and  never  thereafter  received  anv  roramunication  or 
visit  from  the  plaintiff  in  reference  to  the  premises  in  question  until  this  ac- 
tion was  about  to  be  commenced.  The  referee  further  states  that  the  plain- 
tiff never  tendered  the  8600  or  any  other  snm  to  the  defendaat,  nor  is  there 
any  proof  that  be  ever  had  any  such  sum;  nor  did  the  plaintiff  ever  make  any 
effort  to  raise  the. $600,  or  any  other  amount,  and  in  fact  be  entirely  alian- 
doned  the  enterprise.  From  the  last-mentioned  interview  in  plaintiff's  office 
about  the  end  of  .Tune,  1889,  the  plaintiff  never  called  on  defendant,  never 
communicated  with  him  in  writing  or  otherwise,  never  visited  the  buildings, 
knew  nothing  of  their  condition  except  as  he  IcHrned  of  them  once  or  twice  in 
chance  meetings  witli  tliird  parties,  and  was  not  heard  of  until  on  the  1st  of 
the  following  November,  full  four  months  afterwards,  when,  learning  that 
the  houses  were  nearly  completed,  plaintiff  addressed  a  note  on  that  date  to 
defendant,  asking  that  liis  one-half  interest  in  the  enterprise  should  be  secured 
or  adjusted  in  some  way. 

"Returning  to  the  first  clause  of  the  agreement,  namely,  that  the  plaintiff 
would  advance  and  pay  over  to  defendant  the  sum  of  $1,000  in  cash,  to  be 
used  by  said  defendant  in  the  construction  of  said  buildmgs,  the  plaintiff  does 
not  pretend  that  he  advanced  and  paid  over  to  the  defendant  that  sum.  His 
contention  is  that  he  was  only  to  advance  and  pay  over  about  $200  to  start  the 
enterprise,  and  that  the  remaining  $800  was  to  be  furnished  to  complete  the 
buildings— to  'clean  up' — after  the  building  loan  had  been  exhausted.  The 
referee  cannot  accede  to  such  a  construction  of  the  terms  of  the  agreement; 
it  is  not  in  conformity  with  a  reasonable  interpretation  of  the  intention  of 
the  parties.  It  is  the  opinion  of  the  referee  that  the  whole  sum  of  $1,000  was 
to  be  advanced  and  paid  over  at  the  beginning  of  the  enterprise,  and  there- 
fore the  plaintiff  failed  to  comply  with  the  first  stipulation  of  the  agreement. 
The  plaintiff  testified  that  four  several  checks,  dated  Februaty  1,  1889,  for 
$75;  the  6th  of  February,  1889,  for  $50;  February  11,  1889,  for  $50;  and 
February  20,  1889,  for  $25,  were  given  for  and  by  reason  of  said  agreement, 
and  he  (plaintiff)  stated  in  his  testimony  that  these  were  all  tlie  moneys  paid 
him  (defendant)  on  the  contract  in  question.  Plaintiff  afterwards,  at  thedoea 
of  the  testimony,  did  not  claim  to  have  paid  on  the  agreement  more  than  the 
sum  of  $156.82.  While  the  plaintiff  asserts  his  right  to  the  clear  one-half  of 
the  profits  of  the  enterprise,  and  asserts  that  he  has  complied  with  ail  its 
stipulations,  the  referee  has  already  decided  against  him  on  all  these  points, 
and  will  now  proceed  to  discuss  the  alleged  payments,  amounting  in  all  to 
$156.82. 

"  Whate^'er  difficulty  there  may  be  in  reaching  a  correct  oondusion.  what- 
ever doubt  may  linger  in  the  mind  of  the  referee  as  to  those  partieular  payments, 
the  same  is  entirely  the  fault  of  the  plaintiff.  As  already  observed,  the  i^re»- 
ment  was  never  reduced  to  writing,a  most  reasonable  thing  to  be  expected  whea 
an  attorney  was  a  party.  Had  he,  the  plaintiff,  taken  receipts,  orders,  bills, 
or  any  written  acknowledgment,  specifying  that  the  said  several  checks  were 
given  in  compliance  witli  said  agreement;  had  he  opened  the  account  in  his 
account-book  In  conformity  with  said  agreement;  liad  he  kept  the  moneys  of 
the  Charltons  separate  and  apart,  and  signed  the  said  checks  as  trustee  or 
agent;  had  he  kept  a  biink-account  of  his  own  private  funds,  and  drawn  theas 
checks  on  the  same ;  had  he  proved  to  the  referee  that  a  portion  of  the  d» 
posits  were  his  own  separate  property;  it  he  had  made  a  memorandum 
that  could  reasonably  be  regarded  as  evidence  against  the  defendant, — all  or 
some  of  which,  at  least,  as  a  methodical  business  man  and  as  attorney  of 
ability,  (both  of  which  he  really  is,)  and  a  gentleman  by  no  means  indifferent 
to  his  own  interests,  (as  he  surely  is  not,)  it  might  be  expected  he  woalddo, — 
there  would  be  no  difficulty  in  deciding  as  to  these  particular  checks.    As  it 
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is«  the  referee  is  compelled,  if  not  to  grope  in  the  dark,  at  least  to  balance  the 
evidence  on  botli  sides,  and  give  liis  decision  where  the  weight  is  the  heaviest. 
Both  sides  agree  tliat  the  said  sama  were  given  bj  Tyng  to  Good,  but  Good 
swears  tlmt  they  were  not  given  nnder  the  agreement,  but  tliat  they  were, 
with  many  others,  given  to  pay  claims  against  the  Charltons,  or  to  reim- 
burae  him  tox  moneys  paid  out  for  them  and  for  services  rendered  to  them. 
While  Good  ceased  to  be  tlie  superintendent  of  the  Charltons  about  Decem- 
ber 1,  1888,  and  ceased  to  recei  ve  the  four  dollars  a  diiy,  it  is  equally  clear 
tfaat  Good,  though  engaged  in  building  under  the  contract  with  Dettmer,  was 
still  rendering  services  to  the  Charltons  in  a  variety  of  ways;  ]cee)iing  clean 
the  Charlton  buildings;  advertising  them  for  sale;  directing  the  finisliing  of 
the  carpenter  work;  going  for  mill-work;  taking  charge  of  car-loads  of  lum- 
ber and  trim  shipped  to  customers  in  Brooklyn;  paying  freight  charges  and 
hauling  charges;  getting  measurements;  serving  notices  now  and  tlien  on 
parties;  information  from  public  ofiicers;  liling  papers  in  Brooklyn  court 
aflSees;  and  other  services, — most  all  these  done  under  direction  of  Tyng,  as 
attorney  and  agent  of  the  Charltons.  These  services  continued  up  to  the 
month  of  May,  1889,  and,  indeed,  if  reliance  can  be  placed  on  hurried  loose 
receipts  in  pencil  for  advertising,  there  is  one  as  late  as  November.  From 
December,  1888,  which  was  a  week  after  Good  ceased  to  be  superintendent, 
up  to  March,  1889,  Tyng  gave  as  many  as  seventeen  checks  to  Gk>od,  in  sums 
nunglDg  from  S700  to  $25,  all  drawn  by  T.  M.  Tyng  to  S.  R.  Good,  and 
amounting  in  all  to  over  82,000.  It  is  not  disputed  by  plaintiff  that  thirteen 
of  these  checks  were  given  defendant  for  and  on  account  of  Charlton's  busi- 
ness,  and  drawn  on  Cliariton  funds  standing  in  the  name  of  the  plaintiff. 

"2^ow,  as  to  the  apcnial  checks.  The  plaintiff  in  his  evidence  in  ctiief  says 
that  the  olieck  dated  February  1st,  for  $75,  was  given  in  pursuance  of  the 
contract.  'It  was  not  given  for  any  disbursement  on  account  of  the  Charl- 
tons.' On  the  contrary,  Good  distinctly  speciQes  the  Charlton  disbursements 
for  which  tills  check  was  giv«i,  leaving  a  balance  of  $23.54  which  Good 
claims  for  services.  On  examination  of  plaintiff's  account-book,  defendant's 
evidence  is  confirmed,  for  the  said  disbursements  are  these  enumerated,  and 
the  following  is  written  on  the  next  immediate  line,  'S.  K.  Good  assumed 
by  T.  M.  T.  $23.54,'  written  over  an  erasure.  On  the  argument  the  plaintiff 
withdrew  his  charge  of  875,  and  reduced  it  to  §23.54.  This  check  for  875 
was  drawn  on  Charlton  funds  for  Charlton  disbursements,  and  cannot  in  any 
aenae  be  regarded  as  money  paid  under  the  agreement. 

"As  to  tiie  check  dated  February  8.  1889,  for  850,  plaintiff  testifies  as  fol- 
lows: 'On  Feiwuary  6th,  be  (defendant)  came  to  me  and  asked  me  for  850,  to 
pay  for  expense  of  a  permit  to  open  the  street  and  get  the  water  in  these 
baildings,  and  I  gave  him  850  on  that  date  by  the  check  which  I  now  pro- 
duce,' (see  page  8  of  testimony.)  The  plaintiff  with  distinctness  further  tes- 
tifies tlie  same  on  page  81.  On  tlie  other  hand,  defendant  swears  that  the  $50 
was  given  for  advertising  Charlton  bouses,  and  he  produces  twenty-two  re- 
cdpts  in  small  sums,  amounting  in  all  to  over  850,  for  advertising  Charlton 
bouses.  Though  some  of  the  dates  are  only  to  be  guessed  at,  yet  they  are 
most  all  after  February  6th.  The  following  are  the  entries  on  defendant's 
rough  account-book,  on  page  44,  <  Charlton,  Feby.  5,  rec'd  T.  M.  Tyng,  850;' 
on  opposite  page,  (45,)  'Feby.  9,  advertisement,  $1.75;'  and  (in  lead-pendl) 
<#49.92.'  On  page  40  plaintiff  says,  *  I  told  Mr.  Good  for  him  to  keep  an  ac- 
count ot  whatever  advertising  lie  did  on  these  Charlton  houses,  and  tliere 
were  some  other  items  he  kept  an  account  of,  but  I  have  never  bad  any  reck- 
oning about  them.'  There  was  no  offer  to  prove  that  plaintiff  ever  gave  de- 
fendant any  other  check  to  pay  for  said  advertising.  The  mind  of  ttie  rtferee 
is  not  free  from  doubt,  yet,  as  already  said,  it  is  the  fault  of  the  plaintiff,  and 
Uie  weight  of  the  testimony  is  that  the  850  was  paid  for  advertising  houses. 
The  referee  clearly  inclines  to  the  belief  that  the  check  was  givea  by  plaintiff 
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on  moneys  be  bad  standing  in  his  own  name,  but  belonging  to  the  Charltons. 
Mr.  Tjng  testifies  on  page  9:  ■  I  gave  him  $50  on  Feb.  11th,  to  pay  his  archi- 
tect on  the  buildings  for  the  plans,  by  the  check  now  produced.'  On  cross- 
examination,  page  31  and  32,  ■!  can't  state  exactly  which  one  was  to  pay  for 
the  permits  on  opening  the  street  to  get  the  water,  and  the  other  was  to  pay 
the  architect  for  drawing  the  plans.  These  checks,  or  either  of  them,  were 
not  given  to  Mr.  Good  for  the  purpose  of  paying  freight  charges  of  the  Charl- 
tons, nor  for  any  other  purpose  except  what  1  have  stated.'  This  evidence 
of  plaintiff  is  strengthened  by  the  account-book  of  Good,  which  is  herewith 
transcribed: 

For  45.  8.  R.  Good,  McDooough  and  Ralph  Ave. 

Feb'yll.  Reed.  T.  M.  Tyng » 

"  "  AlbertSibley 50 

For  44.  Opposite. 

Feb'yll.  Waterpermlta 8161 

Flans  for  MoDonongh 50 

Wm.  Hovey  loaned 8  11 

Matthals  &  Kingslaad 16 

Brook aSSS 

"Defendant  with  equal  positivenrss  swears  that  the  check  given  him  on 
February  11th  was  to  pay  Charles  O.  Seaman,  a  teamster,  who  had  hauled, 
late  in  the  fall  or  early  in  the  winter,  lumber  and  trim  from  two  freight-cars 
at  Palmer's  dock  to  Reeve  and  Whalen'a  buildings;  that,  while  there  bad  been 
different  sums  paid  for  hauling  different  loads  to  the  various  buildings  that 
the  Charltons  supplied,  yet  these  two  car-loads  of  'stuff'  had  not  been  paid 
for;  that  Seaman  had  tried  a  number  of  times  to  get  the  money  from  Good, 
who  had  not  got  it  from  Tyng,  and  finally  Good  had  promised  the  money  to 
Seaman.  Good  says  be  got  this  check  of  February  11th,  $50,  to  pay  Seaman, 
but  he  did  not  pay  the  identical  money  to  Seaman;  bat  on  April  20th  paid 
Seaman  the  amount  due,  $40,  and  on  May  17th  returned  to  Tyng  the  balance, 
910.  Good's  account-book  has  the  following  entries:  'April  20th,  Charles  0. 
Seaman,  for  Charlton,  $40.'  '  May  17th,  T.  M.  Tyng,  $10.'  Mr.  Tyng,  the 
plaintiff,  says  on  page  16,  and  again  on  page  40:  '  He  [Good]  gave  me  $10 
once  when  I  was  in  Brooklyn.  I  merely  wanted  $10,  and  he  gave  it  to  me 
out  of  his  pocket,  for  which  he  is  entitled  to  credit  by  any  report  that  may  be 
made.'  Mr.  Tyng  to  some  extent  strengthens  the  statement  of  Good:  'I 
think  I  told  Mr.  Good  1  knew  he  could  pay  that  $40.  1  think  it  was  for  cart- 
ing, and  that  he  could  charge  it  to  me.'  Plaintiff  did  not  point  out  any  other 
check  be  gave  the  defendant  in  payment  for  this  particular  hauling  of  Seaman 
for  two  loads  of  stuff  for  lieeve  and  Whalen.  Indeed,  it  may  be  fairly  in- 
ferred that  on  page  2S3  plaintiff  admits  that  on  March  20,  1889.  he  charged, 
in  an  account  to  tlie  Charltons,  $40,  not  for  freight,  but  hauling. 

"Defendant's  testimony  is  corroborated  by  Mr.  Seaman  that  the  $40  bad 
been  due  him  for  some  time,  and  was  finally  paid,  as  promised,  by  Good;  and 
Sibley  testified  that  about  the  time  Good  commenced  operations  he  came  to 
him,  and  said  he  required  some  money  to  pay  for  his  plans  and  the  survey, 
and  to  pay  diggers,  and  he  (Sibley)  having  confidence  in  Good,  '  1  made  him 
advances  amounting  to  $1,020  out  of  my  own  funds.'  The  referee  cannot  bnt 
reiterate  that  the  trouble  and  anxiety  in  deciding  flows  from  the  plaintiff's 
fault;  and  on  the  whole  the  conclusion  of  the  referee  is  that  this  $50  was 
given  by  plaintiff  to  defendant  to  pay  the  hauling,  and  defendant  applied  the 
particular  money  to  the  uses  and  purposes  connected  with  the  buildings  men- 
tioned in  the  agreemtent.  The  referee  decides  that  the  said  check,  $^,  Feb- 
ruary 11th,  was  drawn  In  money  In  the  name  of  the  plaintiff,  but  belonged 
to  the  Charltons.  On  page  9  plaintiff  testifies:  '  On  the  22d  of  February  the 
defendant  came  to  me  to  get  $25,  for  some  other  purpose  connected  with  the 
building,  and  I  gave  him  the  check  1  now  produce.  This  was  given  him  in 
pursuance  of  the  contract.'     Good,  on  page  92,  testifies:  'I  went  to  Mr. 
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Tyng's  office  one  daj,  and  told  him.  He  wanted  me  to  serve  some  papers 
around  town.  I  went  in,  and  said  I  was  bard  at  worlc,  and  wanted  some 
money,  and  he  said,  "How  much  do  you  want?"  I  said,  "925,"  and  he  gave 
me  that  check;'  and  on  page  98  Good  says  '  that  $25  was  given  to  me  by  Mr. 
Tyng  for  serving  and  car  fare,  and  expenses,  and  running  over  time.  It  took 
me  some  time  to  serve  these  papers.'  In  January  he  served  a  summons  on 
Samuel  McMillan  that  he  (Good)  says  Tyng  charged  $10  for.  '  I  Itnew  I  had 
a  great  time  to  get  it,  and  was  there  some  dozen  times  before  I  could  get  it. 
1  cannot  give  the  date.  You  tiave  my  sworn  statement  in  your  ofiice  when  I 
served  them;'  and  he  says,  in  answer  to  a  question,  that  he  had  been  perform- 
ing services  for  Tyng  prior  to  the  receipt  of  the  $26  cbeclc.  'I  flled  all  his 
papers  in  Broolclyn,  fetched  him  informntion  from  records  from  time  to  time, 
served  papers  on  different  parties  at  different  times,  and  was  there  nearly 
every  day.'  The  referee  cannot,  from  such  contradictory  statements,  say  with 
certainty  one  way  or  the  other,  but,  all  things  considered,  concludes  that  tlie 
weight  of  the  testimony  is  in  favor  of  defendant's  version.  The  referee  does 
not  hesitate  to  say  that  this  checli  for  $25.  like  the  otiiers,  was  drawn  on 
moneys  in  the  name  of  the  plaintiff  belonging  to  the  Charltons. 

"Thus  far  the  referee  has  treated  of  tiie  fuur  cliecks,  which  plaintiff  says 
were  all  the  moneys  paid  him  In  the  contract  in  question.  The  plaintiff  in 
bis  rebutting  testimony  swears  that  on  February  13,  1889,  he  gave  defendant 
a  check  for  $40,  to  pay  freight  on  two  car-loads  for  Keeve  and  Whaieu,  and 
on  the  16th  February,  1889,  Mr.  Good  came  to  him,  and  brought  him  a  freight- 
bill  amounting  to  $31.92,  and  ■  the  balance  of  that  check,  $8.28,  Mr.  Good 
asked  me  to  charge  up  to  him  on  McDonough-Street  and  Ualnh-A venue 
houses.'  The  referee  does  not  see  any  specitic  denial  ou  tlie  part  of  the  de- 
fendant as  to  this  $8.28,  but  this  check  of  $40  was  given  by  plaintiff  to  de- 
fendant for  and  on  account  of  Charlton  business,  drawn  on  money  standing 
in  plaintiff's  name,  but  belonging  to  the  Charltons.  It  will  be  observed  that 
the  referee  in  each  instance  decides  that  the  checks  were  drawn  on  moneys 
belonging  to  the  Charltons.  There  was  not  a  particle  of  evidence  offered  in 
the  case  to  show  that  the  plaintiff  had  any  money  of  his  own.  When  be  was 
applied  to  by  the  defendant  for  money  under  the  agreement,  according  to  his 
own  testimony,  he  told  defendant  that  when  he  wanted  money,  if  he  would 
let  him  (plaintiff)  know  a  day  or  two  in  advance,  he  (plaintiff)  would  write 
up  for  some;  '  write  to  Charlton  to  send  me  down  more  money.'  The  referee 
may  have  been  forced  to  decide  adversely  to  plaintiff  for  reasons  already  as- 
signed, and  because  the  testimony  of  plaintiff  in  chief  very  widely  differs 
from  his  cross-examination  and  his  rebutting  testimony,  and  because,  while 
plaintiff's  testimony  for  the  most  part  stands  alone,  the  defendant  is  sustained 
by  other  interviews.  The  referee  is  further  forced  to  say  that,  in  his  opinion, 
the  plaintiff  never  attempted  to  carry  the  agreement  into  effect.  This  was 
shown  from  the  very  beginning  of  the  operation,  for  alx)ut  the  time  of  the 
digging  of  the  cellars,  when  defendant  consulted  the  plaintiff  as  to  the  pur- 
chase of  tlie  beams  from  the  Charltons,  the  plaintiff  told  defendant  that  he 
(plaintiff)  did  not  want  the  Charltons  to  know  that  he  was  connected  with  the 
thing,  as  he  (plaintiff)  might  have  to  take  an  adverse  position  against  the  de- 
fendant. On  the  whole,  the  referee  is  of  the  opinion  that  the  plaintiff  has  no 
cause  of  action,  and  he  therefore  directs  judgment  to  be  entered  in  favor  of  the 
defendant,  dismissing  the  complaint  herein  on  the  merits,  with  costs." 

From  this  judgment  plaintiff  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

T.  Mitchell  Tyng,  in  pro.  per.     Titus  &  Doioitng,  for  respondent. 

Dykman,  J.  By  an  agreement  between  the  parties  to  this  action  the  plain- 
tiff was  to  acquire  an  interest  in  certain  real  estate,  upon  the  performance  of 
certain  things  which  were  conditions  precedent  to  the  acquisition  of  such  in- 
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terest,  but  be  did  nothing  towards  the  execution  ot  the  agraement.  Now  he 
has  brongbt  tbis  action  npon  the  theory  that  he  has  the  legal  right  to  share  in 
the  enterprise  to  the  same  extent  as  if  he  had  fully  performed  his  agreement. 
Tbe  trial  was  before  a  refene,  who  has  foand  both  the  facts  and  the  law 
against  the  defendant,  and  tiis  findings  and  conclusions  are  fully  JostiQed. 
The  referee  has  written  a  long  and  exhaustive  opinion,  which  fully  explains 
the  case,  and  demonstrates  the  entire  absence  of  raei-it  in  the  plaintiffs  action. 
The  Judgment  should  be  affirmed,  with  costs.    All  concur. 


HiNB  V.  Nbw  York  El.  B.  Oo. 

ISuvreTne  Court,  Oeneral  Term,  First  Department.    March  18, 1891.) 

Bailwat  iir  Stbebt — Liashd  Pbopebtt— Riohts  of  LaitdijORd. 

Damages  for  trespaas  upon  easements  incident  and  appurtenant  to  real  prop- 
erly, committed  by  the  erection,  maintenance,  and  operation  of  an  elevated  railroad 
In  the  street  on  which  it  fronts,  may  be  recovered  by  the  owner,  eren  for  a  time 
daring  which  the  premises  were  leased  by  him  to  tenants,  and  were  in  the  actual 
possession  of  the  latter,  where,  by  reason  of  such  trespass,  he  was  compelled  to  let 
the  premises  for  a  less  rental  than  be  otherwise  could  bare  obtained. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Cbarlea  S.  nine  against  the  New  York  Elevated  Railroad  Com- 
pany. Defendant  appeals  from  a  judgment  for  plaintiff  entered  on  the  ver- 
dict of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  tried.  For 
former  report,  see  7  N.  Y.  Supp.  464. 

Argued  before  Van  Brtjut,  P.  J.,  and  Daniels  and  O'Bbien,  JJ. 

Davies  &  Rapallo,  {^Bdward  B.  Thomas,  of  counsel,)  for  appellant.  At- 
noiuB,  RUch  <(  Woodiford,  ( WOliam  H.  Arnoux,  of  counsel,)  for  respondent. 

Van  fisuNT,  P.  J.  The  plaintiff  Is  the  owner  of  the  premises  known  as 
"No.  13  Bowery,"  and  this  action  was  brought  to  recover  damages  for  the 
trespass  oummitted  upon  the  easements  incident  and  appurtenant  to  the  plain- 
tiff's ownership  of  said  premises  by  tbe  erection,  maintenance,  and  operation 
of  the  defendant's  railroad.  The  plaintiff  testified,  in  respect  to  the  time  set 
forth  in  th«  complaint,  that  he  was  not  in  the  actual  occupancy  of  any  part 
of  this  property;  that  it  was  all  rented  out  to  somebody  else,  and  In  tbe  posses- 
sion of  somebody  else.  The  letting  Is  shown  to  liave  continued  during  the 
whole  period  of  time,  but  it  would  seem  that  the  premises  were  occupied  by 
different  tenants  during  the  time  under  consideratiun.  It  further  appears 
from  the  evidence  that  the  rents  were  affected  by  tbe  building  of  the  railroad 
of  the  defendant,  and  that  the  plaintiff  was  able  to  let  tbe  premises  for  much 
less  than  he  could  have  done  were  it  not  for  the  existence,  maintenance,  and 
operation  of  the  defendant's  road. 

There  is  but  one  question  presented  upon  this  appeal  for  our  consideration, 
and  it  arises  from  an  exception  taken  to  the  refusal  of  the  court  to  charge  as 
requested.  The  charge  was  in  the  following  language:  "That  if  the  jury 
find  that  tbe  premises  described  in  the  complaint  were  in  the  possession  of  ten- 
ants at  any  or  all  times  during  the  period  subsequent  to  tbe  construction  of 
the  defendant's  railroad,  and  prior  to  the  commencement  of  this  action,  then 
they  must  award  no  damages  to  the  plaintiff  for  such  period  as  the  premises 
were  in  the  possession  of  such  tenant  or  tenants."  A  very  learned  and  ex- 
haustive argument  was  submitted  to  the  court  tonidung  the  relative  rights  of 
lessors  and  leasees  in  respect  to  trespassers  continuing  In  their  nature  upon 
premises  leased.  But  we  do  not  think  that  any  such  question  arises  in  tbe 
consideration  of  the  exception  to  which  attention  has  teen  called.  The  rule 
is  well  settled  that  trespasses  sucb  as  the  defendant  committed  in  respect  to 
tbe  property  of  the  plaintiff  are  continuing  trespasses,  new  causes  of  actioa 
arising  thereon  from  day  to  day;  and  it  is  also  well  settled  that  tbe  cause  ot 
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action  for  past  damages  arising  from  a  trespass  is  a  chose  in  action  belonging 
to  the  owner  of  the  fee  whicli  passes  upon  his  death  to  his  personal  representa- 
tives, and  not  to  his  bein  at  law,  as  does  a  right  to  compensation  for  perma- 
nent injury.  In  the  one  case  the  right  is  attached  to  the  realty;  In  the  otlier, 
U  becomes  daily  severed  therefrom.  The  result,  therefore.  Is  that  the  tres- 
passes having  been  commenced  and  being  continued  at  the  time  that  the 
owner  of  the  fee  makes  a  lease  of  his  premises,  and  because  of  the  existence 
of  that  trespass  the  owner  can  procure  from  bis  lessee  only  a  reduced  rent 
from  that  which  he  would  have  received  had  the  trespass  not  existed,  a  riglit 
of  action  at  once  accrues  for  the  whole  loss.  It  does  not  depend  upon  tiie 
continuance  of  the  trespass.  It  is  not  a  recovery  of  damages  in  anticipation 
of  a  continuance  of  the  trespass.  Under  such  circumstances,  the  damages 
are  at  once  sustained,  and  his  right  of  action  at  once  accrues;  and  he  cannot 
maintain,  as  the  learned  counsel  for  the  defendant  has  so  ably  demonstrated, 
an  action  for  damages  accruing  during  the  term  when  the  lessee  is  in  posses- 
sion. It  would  indeed  be  a  startling  proposition  to  hold,  in  respect  to  the  tres- 
pass committed  by  these  elevated  railroads,  that  the  owner  would  be  eitlier 
required  to  occupy  the  premises  himself,  or  leave  them  vacant,  in  order  to 
maintain  an  action  fordamages  sustained  by  the  trespass;  and  there  is  no  prin- 
ciple which  has  been  evok^  by  the  appellant's  counsel  which  requires  the 
court  to  hold  any  such  proposition.  In  fact  every  rule  regulating  the  measure 
of  damages,  whether  in  actions  upon  contract  or  actions  sounding  in  tort,  pro- 
ceeds upon  an  entirely  different  theory,  and  requires  the  person  injured  to  do 
that  which  any  ordinarily  prudent  man  would  do  to  render  the  damage  as  little 
88  possible.  In  the  case  of  Tollman  v.  Railway  Co.,  121  N.  Y.  124,  23  X. 
E.  Bep.  1134,  in  speaking  of  the  damages  which  might  be  recovered  in  these 
cases,  the  court  say:  "The  question  to  be  determined  in  such  an  action  is, 
liow  mnch  has  the  rental  or  usable  value  of  the  lots  been  damaged  by  the  con- 
struction, maintenance,  and  operation  of  the  railway?  As  a  basis  for  esti- 
mating the  damages,  the  lots  must  be  taken  as  they  are  need  during  the  time 
embraced  in  the  action,  and  (he  plaintiff's  recovery  must  be  conQned  to  the 
damage  to  the  rental  or  usable  value  of  the  lots  just  as  they  were."  Apply- 
ing this  principle,  which  is  entirely  in  harmony  with  the  proposition  already 
laid  down,  it  appears  that  when  the  owner  of  the  premises  rents  the  same  at 
a  rental  diminished  by  reason  of  the  trespass,  by  so  much  as  such  rental  is  bo 
diminished  is  he  damaged,  and  the  damage  is  then  Bxed  and  liquidated,  and 
lie  has  suffered  it,  and  his  right  of  action  accrues.  In  the  case  of  a  trespass 
without  a  shadow  of  right,  there  seems  to  be  no  special  reason  why  the  court 
slioald  be  astute  to  protect  the  trespasser  from  responding  to  the  owner  for 
tlie  plain  damage  which  he  has  sustained.  We  are  of  opinion  that  the  request 
was  lightly  refused*  and  that  the  Judgment  should  Im  affirmed,  with  costs. 
All  concur. 


Cornell  «t  al.  v.  New  Yore  El.  B.  Co.  et  al. 
(Supreme  Court,  Qeneral  Term,  First  Department    March  18, 1891.) 

Rao-wat  nr  Btrbit — Action — Issubs  vob  Jcbt. 

In  an  aoUon  for  damages  to  real  property  caused  by  an  elevated  railroad  In  the 
street  in  front  thereof,  and  to  restrain  the  further  maintenauoe  of  the  atmoture 
and  the  passage  of  trains  upon  it,  the  complaint  alleged  that  the  trains  made  "so 
lanch  noise  as  greatly  to  interfere  with  the  enioyment"  of  the  property,  and  that 
the  locomotives  emitted  "fool  gases,  smoke,  and  dnders,  which  are  a  nnlsanoe, "  and 
that  thereby  the  value  of  ttie  property  had  greatly  deteriorated.  Held  that,  so  far, 
at  least,  as  damages  were  olauned,  the  action  was  for  a  nnlsanoe,  and  to  that  extent 
most  be  first  tried  by  a  jury,  under  Code  Civil  Proa  N.  Y.  §  968,  subd.  8,  providing 
for  the  trial  t>y  jary  of  an  issue  of  fact  in  an  actloa  for  a  nniaanoe ;  the  other  iaaues 
iben  to  be  tried  before  the  court. 

Sua — TumkSBD  Fbofibtt — Riaars  or  La.nsix>rs. 

Damages  for  Injuries  to  easements  appurtenant  to  real  property,  oansed  bjr  the 
aMatioa,  maintenanoB,  and  operation  of  an  elevated  n 
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It  fronts,  may  oe  recovered  by  the  owner,  even  for  a  time  dnring  which  the  prem- 
ises were  leased  by  him  to  tenants,  and  were  in  the  actual  possession  of  the  iktter, 
where  the  rental  value  is  depreciated  by  the  ereotion  and  use  of  the  railroad.    FoU 
lowinK  Hine  v.  ifotirood  Co.,  ante,  610. 
•.  iNOOMSISTBira  FomiHas-nJusoKEBT. 

In  an  action  oommanoed  July  IS,  1889,  for  Injuries  to  plaintiffs'  real  property  from 
the  construction  and  operation  of  an  elevated  railroad,  in  which  the  six-years  stat- 
ute of  limitations  was  pleaded,  the  decision,  rendered  about  July  15,  1890,  found  as 
a  fact  a  diminution  of  the  rental  value  of  the  property  caused  by  such  railroad, 
"from  the  15th  day  of  July,  1883,  to  the  time  of  the  trial  of  this  action,  and  that  the 
damage  to  the  plaintifTs  from  such  diminution"  was  a  certain  sum;  but  a  later 
finding  of  fact  was  thafthe  injury  to  the  use  of  the  said  premises  from  the  1st  day 
of  May,  1886,  until  the  date  of  the  commencement  of  this  action, "  resulting  from 
the  same  cause,  was  the  same  sum ;  and  which  finding  was  followed  by  the  judg- 
ment did  not  certainly  appear.  Held,  that  as  the  damages  were  allowed  by  the 
first  finding  for  a  period  exceeding  by  nearly  a  year  the  time  for  which  they  were 
legally  recoverable,  and,  being  a  general  sum,  were  incapable  of  division  or  reduo- 
tion  by  the  court,  the  judgment  must  be  reversed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Robert  C.  Cornell  and  Edith  Cornell  Smith  against  thaNewYork 
Elevated  Railroad  Company  and  the  Manhattan  Railway  Company,  for  inju- 
ries to  real  property  of  plaintiffs  from  the  construction,  maintenance,  and 
operation  of  defendants'  elevated  railroad.  Defendants  pleaded  the  statute 
of  limitations  of  six  years.  Upon  trial  bytbeconrtwithouta  jury,  judgment 
was  rendered  for  plaintiffs.  From  the  judgment  defendants  appeal.  Coda 
Civil  Proc.  N.  Y.  §  968,  provides:  "In  each  of  the  following  actions,  an  issue 
of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  reference 
is  directed:  •  •  •  (2)  An  action  of  ejectment;  ♦  •  •  for  a  nui- 
sance," etc. 

Argued  before  Yan  Brunt,  P.  J.,  and  Daniels  and  O'Brien,  JJ. 

Davies  <£■  Rapallo,  [Jtilien  T.  Daviea  and  Arthur  O.  Tovmsend,  of  coun- 
sel,) for  appellants.  Elliot  di  8.  Sidney  Smith,  {8.  Sidney  Smith,  of  ooun- 
sel.)  for  respondents. 

Daniels,  J.  The  plaintiffs  became  the  owners  in  the  year  1873  of  premises 
situated  on  the  north-west  corner  of  Greenwich  and  Liberty  sixeets,  in  the 
city  of  New  York,  fronting  on  Greenwich  street  24  feet  8^  inches,  and  on 
Liberty  street  86  feet  and  4  inches,  and  have  continued  to  be  the  owners  thereof 
from  that  time  to  the  trial  of  the  action.  The  New  York  Elevated  Railroad 
Company  completed  the  erection  of  its  elevated  railroad  in  Greenwich  street 
in  or  about  the  year  1876,  and  it  afterwards  leased  the  structure  to  the  Man- 
hattan Railway  Company,  the  other  defendant  in  the  action.  The  structure 
extended  over  the  surface  of  the  street  at  the  height  of  about  14  feet  there- 
from, and  thereby  excluded  the  light,  and  interfered  with  the  access  to  and 
from  the  lower  portion  of  the  plaintiffs'  flve-story  brick  building,  situated 
upon  and  extending  60  feet  back  from  the  corner.  The  superstructure  ex- 
tended upwards  nearly  to  the  level  of  tlie  middle  of  the  second-story  windows 
of  the  building,  and  tlie  cars  used  in  the  trains  of  the  defendants  extended  still 
higher,  and  above  the  level  of  the  middle  of  the  third  story  of  the  building. 
In  the  operation  of  the  railroad  the  light  passing  through  the  front  windows 
into  the  building  was  interfered  with,  and  smoke  and  cinders  carried  into  the 
rooms  when  the  wind  approached  from  an  easterly  direction;  and  it  was  to 
recover  damages  which  bad  been  in  this  manner  sustained  in  the  use  and  en- 
joyment of  the  plaintiffs'  property,  and  to  enjoin  the  further  maintenance  of 
the  structure  and  the  passage  of  trains  upon  it,  tliat  the  action  was  brought. 
And  by  the  judgment  which  has  been  recovered  the  plaintiffs  have  been 
awarded  damages  to  the  amount  of  91,800,  with  interest  thereon  from  the  15tl: 
of  July,  1890,  which  was  nearly  or  precisely  the  time  of  the  decision  of  tbeao- 
tion;  and  it  was  further  adjudged  that  the  defendants  should  be  enjoined  from 
maintaining  or  using  the  railway  structure,  and  from  operating  trains  of  cars 
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thereon,  and  that  the  stracture  should  be  removed,  unless  within  SO  days  from 
the  date  of  the  judgment  the  defendants  should  pay  the  sum  of  84,50U  for  the 
eaaenoent  in  Greenwich  street  appurtenant  to  the  premises,  together  with  the 
costs  of  the  action  and  interest  from  the  entry  of  judgment,  upon  the  delivery 
by  the  plaintiffs  of  a  conveyance  and  release  from  themselves,  and  anyone 
claiming  under  them,  conveying  and  releasing  to  the  defendants  the  right  to 
continue  tliis  use  of  the  street. 

At  the  opening  of  the  trial  an  application  was  made  to  strike  the  cause  from 
the  special  term  calendar,  and  send  it  to  the  circuit  for  trial  by  a  jury,  on  the 
ground  that  the  defendants  were  entitled  to  such  a  trial  of  the  issues;  and 
"also  upon  the  ground  that  this  is  in  an  action  for  a  nuisance,  and  that  the 
defendants  are  entitled  to  a  trial  by  jury  of  the  issues  in  such  an  action  by 
the  Code  of  Civil  Procedure."  The  motion  was  denied,  and  the  defendants 
excepted  to  its  denial.  In  the  complaint  it  was  charged  "that  the  trains  of 
the  said  defendants  make  so  much  noise  as  greatly  to  interfere  with  the  en- 
joyment of  the  said  premises;  the  locomotives  by  which  they  are  propelled 
emit  foul  gases,  smoke,  and  cinders,  which  are  a  nuisance;  and  that  by  rea- 
son of  the  premises  the  value  of  the  said  property  has  greatly  deteriorated. " 
And  that  characterized  the  action,  certainly  so  far  as  damages  were  claimed 
to  be  recovered  for  the  injury  to  the  plaintiffs'  premises,  as  an  action  for  a 
nuisance;  and  by  subdivision  2  of  section  968  of  the  Code  of  Civil  Procedure 
the  action  to  that  extent  certainly  has  been  required  to  be  tried  by  a  jury. 
Wlieelock  v.  Lee,  74  N.  Y.  495.  And  this  has  recently  been  held  to  be  the  con- 
struction to  which  this  subdivision  should  be  subjected  in  Ltbmann  v.  Railway 
Co.,  ant«,  878,  (by  this  general  term;)  and  the  result  is  that  this  exception 
is  well  founded.  The  succet.'ding  provisions  contained  in  the  Code  on  the 
same  subject  contemplate  that  the  trial  before  the  jury  shall  first  take  place 
in  the  action;  and  after  that  has  been  disposed  of,  then  the  remainder  of  the 
issues  are  triable  before  the  court.  Code  Civil  Proc.  §  976.  It  is  true,  while 
this  objection  was  presented  prior  to  the  commencement  of  the  trial,  that  the 
point  has  not  been  urged  by  the  counsel  upon  the  attention  of  the  court. 
But  still  it  is  in  the  case,  and  prominently  so,  too,  and  cannot  be  held  to  have 
l>een  waived  or  surrendered  by  the  proceedings  which  subsequently  took  place 
in  the  action;  and  the  court  is  consequently  bound  to  give  to  this  exception 
its  fair  and  appropriate  effect  in  the  disposition  of  the  appeals;  and  that  can 
only  be  done  by  still  providing  tiie  defendants  with  this  mode  of  trial.  It  ap- 
peared that  the  premises  in  question,  which  included  only  those  standing 
upon  the  land  on  the  corner  of  Greenwich  and  Liberty  streets,  have  been  in 
the  occupancy  of  tenants,  and  were  in  such  occupancy  at  the  time  of  the  trial, 
under  a  lease  extending  into  the  year  1892;  and  for  that  reason  objection  was 
taken  to  the  right  of  the  plaintiffs  to  maintain  the  action.  But  la  Hine  v. 
Sailroad  Co.,  ante,  510,  (decided  by  this  general  term,)  It  is  held  that  the 
occupancy  of  the  premises  affected  by  tenants  interposes  no  legal  obstacle  in 
the  way  of  the  owner  to  maintain  such  an  action  for  the  recovery  of  the  dam- 
ages sustained  by  him ;  and  tliere  seems  to  be  a  very  solid  foundation  for  this 
conclusion,  for,  as  is  the  fact  in  the  present  case,  the  rental  value  of  the 
property  must  often  be  seriously  injured  and  depreciated  in  consequence  of 
the  erection  and  use  of  the  structure  as  a  railway.  In  this  instance  it  is  quite 
evident  that  it  must  be  attended  with  that  effect,  from  the  manner  in  which 
tlie  structure  has  been  made  to  occupy  the  street  above  the  surface,  and  to  af- 
fect the  premises  by  the  running  of  the  defendants'  trains  upon  it;  and  evi- 
dence was  given  to  prove  the  fact,  which  was  not  contradicted  In  the  case, 
that  the  amount  of  rents  yielded  by  the  premises  had  failed  to  appreciate,  and 
were  comparatively  reduced,  during  the  existence  and  use  of  this  railway. 
Evidence  was  elicited  from  the  witnesses  also  tending  to  prove  the  deprecia- 
tion of  property  upon  the  street  by  this  occupancy  and  use  of  it  by  the  de- 
fendants. But  it  has  been  contended  that  the  court  at  the  trial  erred  in  per- 
V.13N.Y.8.110.4— 33 
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nttting  at  least  one  witneaa  to  state  his  opinion  aa  to  the  extent  of  this  de- 
preciation; and  nnder  the  ruling  In  McQean  t.  Railway  Co.,  117  Hf.  Y.  219, 
22  N.  E.  Rep.  957,  and  Awry  v.  Railroad  Co.,  121  N.  T.  81,  24  N.  E.  Bep. 
20,  the  anaver  seems  to  have  been  improperly  received.  Bat  it  is  not  neces- 
sary to  bold  that  its  effect  could  have  been  such  upon  the  rights  or  obligations 
of  the  parties  as  to  jnstifT  a  reversal  of  the  judgment  on  this  ground;  for  it 
does  appear  from  tlie  finding  of  the  court  that  the  amount  allowed  for  dam- 
ages may  have  extended  over  a  greater  period  of  time  than  the  law  allowed 
to  be  included.  By  the  thirtj-flrst  paragraph  of  the  decision  it  was  found  as 
a  fact  "tliat  the  matters  speciHed  in  the  preceding  findings  of  fact  have  dimin- 
ished the  rental  value  of  plaintiffs'  front  building  on  said  premises  from  the 
15th  day  of  July,  1083,  to  the  time  of  the  trial  of  this  action,  and  that  the 
damage  to  the  plaintifFs  from  such  diminution  is  the  sum  of  eighteen  hundred 
dollars. "  And  from  this  finding  it  appeared  that  the  plaintiffs'  damages  from 
the  15th  of  July,  1883,  to  the  time  of  the  trial  of  the  action,  were  no  more 
than  this  sum  of  $1,800.  But  nnder  the  rule  as  it  now  exists  damages  for 
that  entire  period  could  not  be  included  in  the  judgment.  The  action  was 
commenced  on  the  15th  of  July,  1889,  which  was  six  years  from  the  time 
mentioned  in  this  conclusion  of  fact,  and  that  period  therefore  included  all 
the  time  for  which  damages  could  be  recovered  in  the  suit.  Uline  v.  Rail- 
road Co.,  101  N.  Y.  98,  116,  4  N.  E.  Bep.  536;  Manvfacturing  Co.  v.  State, 
104  N.  Y.  562,  11  N.  E,  Rep.  264.  By  a  later  finding,  probably  inserted  in 
the  case  through  the  inadvertence  of  tlie  attorneys,  it  has  I)een  found  that 
"the  injury  to  the  use  of  the  said  premises  from  the  Ist  day  of  May,  1886,  un- 
til the  date  of  the  commencement  of  this  action,  resulting  from  the  construc- 
tion, maintenance,  and  operation  of  said  elevated  railway  for  the  purposes 
for  which  the  said  premises  were  used,  and  in  the  condition  in  which  they  were, 
during  the  said  period,  is  the  snm  of  eighteen  hundred  dollars,"  which  pre- 
sents another  and  different  basis  for  the  recovery  of  this  sum  of  91,800;  and 
which  finding  has  been  followed  by  the  judgment  itself  doee  not  certainly  ap- 
pear, the  first  conclusion  of  law  declaring  only  that  the  plaintiffs  are  entitled 
to  judgment  for  this  sum  of  money,  with  interest  from  the  time  of  the  trial 
of  the  action,  which  apparently  sanctions  the  recovery  of  damages  sustained 
by  the  plaintiffs  in  consequence  of  this  alleged  nuisance  in  the  street  to  the 
time  of  the  trial  of  the  suit;  and  that,  under  the  authorities  already  dted, 
transcended  the  period  by  nearly  one  year  for  which  damages  were  legally 
recoverable  in  the  action.  These  damages  are  incapable  of  division  or  re- 
duction by  the  court.  They  include  but  one  general  sum  of  money,  and  for 
ft  part  of  the  period  intended  to  be  compensated  by  them  they  were  not  within 
the  scope  of  the  present  action.  The  judgment  should  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  defendants  to  abide  the  result. 

Van  Brunt,  P.  J.    1  concur,  except  as  to  that  portion  of  the  opinion 
which  makes  the  McOean  decision  applicable  to  actions  of  this  nature. 

O'Bbibn,  J.    I  concur. 


KoBN  o.  Xbw  Yobk  Ei..  B.  Oo.  e(  at. 
(Supreme  Court,  Qtnerai  Term,  ^rst  Department.    Maroh  18,  ISBI.) 
1.  lUiLwxT  IN  Strbbt— Action  vob  DAjfAoae. 

One  who  holds  the  legal  title  to  real  property,  altlioogh  anotber  Is  a  paitaar  wltk 
him  therein,  may  maintain  aa  action  In  his  own  name,  as  the  real  party  In  InterMt, 
for  Injuries  to  the  property  from  the  coastruotion  and  operation  of  an  elevated  rail- 
nad;  and  his  recovery  wUl  not  be  limited  to  an  nndivlded  half  Interest  in  the  dam- 
■(M  sustained. 
Sl  Stio— Damaou— Bbhtai.  Vai^ub. 

The  owner  oX  land  situated  at  the  ooraar  of  an  avenue  and  a  tide  stieot,  upon 
which  were  buildings  divided  into  stores  and  apartments,  sued  for  damages  otniwi 
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by  an  elevated  railroad  In  the  avenae,  and  to  restrain  snoh  use  of  the  road.  There 
yn»  evidence  that  property  on  the  avenne  had  not  appredated  In  ralne  in  the  same 
proportion  aa  property  on  the  side  atreeta ;  that  the  apartment*  fronting  on  the  av- 
enue ware  vacant  to  a  greater  extent  than  those  on  the  oross-street,  and  that  the 
rents  were  reduced,  and  the  tenants  were  less  desirable  than  those  by  whom  it  had 
been  ezi>ected  the  apartments  wonld  be  talcen.  Held  snfBoient  to  sustain  the  con- 
idnslon  that  plaintiff  had  been  injured  in  the  redaction  of  the  rental  value  of  the 
premises,  and  that  it  was  not  overcome  by  evidence  that  the  stores  on  the  avenue 
had  materially  advanced  in  their  rental,  most  of  such  advance  being  subseciuent  to 
the  commencement  of  the  action,  and  largely  due  to  special  circumstances. 

Sl  Sakb — EviDENOB  or  Damaoi — Habxtsss  Erkor. 

On  the  trial  witnesses  were  allowed  to  testify  to  the  value  of  the  property,  hav- 
ing as  appurtenant  to  it  the  nse  of  the  whole  of  the  avenue  above  the  surface,  and 
their  tesUmony  showed  a  very  large  depreciation  due  to  the  oonstruction  and  oper- 
ation of  the  road ;  but  the  court,  in  determining  the  damages,  and  fixing  the  compen- 
sation, on  payment  of  which  defendants  might  become  entitled  to  a  conveyance  of 
the  easements  involved,  did  not  follow  this  testimony,  and  did  not  exceed  the  fair 
import  of  the  other  evidence.  Held  that,  even  if  the  admission  of  such  testimony 
was  erroneous,  defendants  were  not  prejudiced  thereby,  and  it  was  not  ground  of 
reversal. 

4.  Same— JrDOHBST— CoNVETANtnt  to  Railroad  Compact. 

In  an  action  for  damages  for  injuries  to  easemeata  appurtenant  to  raal  property 
from  the  use  of  an  elevated  railroad  in  the  street,  and  to  restrain  avob  use.  It  nfi- 
peared  that,  although  plaintiff  held  the  legal  tlUe  to  the  property,  another  was  a 
partner  with  him  therein.  Held,  that  a  ju^ment  that  defendants,  on  payment  of 
a  certain  compensation  for  the  easements  affected,  should  become  entitled  to  a  con- 
veyance thereof,  should  provide  that  plaintiff's  partner  join  in  suota  Odnveyanoe. 

fc  Cona  OH  AmAi. — Hodivioatioh  ov  JvDowtirr. 

Wtuua  no  such  provision  is  contained  in  the  judgment  rendered  In  such  a 


and  on  appeal  therefrom  the  judgment  is  modiflwi  by  adding  such  provision,  no 
costs  of  the  appeal  should  be  allowed  to  either  party.    Vab  Bbukt,  F.  J.,  dissenting. 

Appeal  from  special  term.  New  York  coonty. 

Action  by  Max  S.  Koru  against  the  New  York  Elevated  Railroad  Company 
and  the  Manhattan  Railway  Company  for  damages  to  plaintiff's  property  at 
the  corner  of  Third  avenue  and  Seventy-Second  street,  in  the  city  of  New 
York,  from  the  use  of  defendants'  elevated  railroad  on  Thiid  avenue,  and  to 
restrain  such  further  use  of  the  structured  Defendants  appeal  from  a  judg- 
ment for  plaintiff  entered  on  trial  by  the  court  without  a  jury. 

Argued  before  Yan  Bbunt,  P.  J.,  and  Danikls  and  O'Bbien,  JJ. 

Davies  <&  Rapallo,  (Edioard  0.  Jatnes,  of  counsel,)  for  appellants.  Bur- 
rUl,  Zabriakie  &  Burrill,  (John  E.  Burrill  and  /.  Archibald  Murray,  of 
counsel,)  for  respondent. 

Daniels,  J.  The  plaintiff  became  the  owner  of  premises  on  the  south' 
easterly  corner  of  Seventy-Second  street  and  Third  avenue  in  the  city  of  New 
York  on  the  Slst  day  of  December,  1888,  by  a  deed  executed  and  delivered  to 
bim  atthattime.  They  consisted  of  thesvenue  numbers  of  1241-4^5.  Ha 
conveyed  away  that  portion  of  them  designated  by  the  number  1241,  remain^ 
Ing  the  owner  of  the  residue,  fronting  to  the  extent  of  58  feet  upon  the  ave- 
nue, and  90  feet  in  depth  upon  Seventy-Second  street.  At  the  time  he  re- 
ceived his  conveyance  there  had  been  erected  upon  the  land  a  building  four 
stories  in  height.  This  was  divided  into  two  stores  fronting  upon  the  avenue, 
and  a  small  rear  store  fronting  upon  Seventy-Second  street.  The  building 
above  the  stores  was  divided  into  apartments,  and  rented  and  occupied  for 
residences.  There  were  six  apartments  over  the  corner  and  rear  store,  and 
three  over  the  other  store.  The  elevated  railroad  structure  of  the  defendants 
had  previonsly  been  erected  in  the  avenue,  and  was  operated  for  railroad  pur> 
poses  by  the  defendants  from  the  time  the  plaintiff  received  his  conveyance 
until  the  commencement  of  this  action  on  the  20tb  of  June,  1889.  It  was 
brought  for  the  recovery  of  damages  sustained  by  the  use  of  the  structure  for 
the  passage  and  repassage  of  railway  trains  propelled  by  steam  locomotives  in 
the  transaction  of  the  business  of  the  defendants.  The  structure  and  this 
use  of  it  were  alleged  to  have  injured  the  premises,  and  to  have  reduced  their 
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VHlue  and  rentals  during  the  time  the  plaintiff  was  the  owner  under  the  deed 
and  the  commencement  of  the  action ;  and  as  a  part  of  the  relief  which  it  was 
the  object  of  the  action  to  secure  an  injunction  was  demanded  restraining  the 
use  of  this  structure  in  the  manner  already  stated  by  the  defendants.  While 
the  deed  which  was  executed  and  delivered  to  the  plaintiff  for  the  conveyance 
of  the  premises  was  complete  and  absolute  in  its  terms,  tlie  witness  Isidor  S. 
Korn,  a  brother  of  the  plaintiff,  testified  that  it  had  been  obtained  for  the 
joint  benefit  of  himself  and  the  plaintiff  as  partners  in  the  property;  and  for 
that  reason  it  was  contended  on  the  part  of  the  defendant  that  the  action  could 
not  be  maintained  by  the  plaintiff  alone,  or,  if  it  could,  that  be  was  entitled 
to  recover  no  more  than  a  compensation  for  the  undivided  half  interest  in  the 
damages  sustained  by  the  property,  and  in  the  sum  to  be  awarded  as  the  price 
of  the  easements  taken  and  appropriated  by  the  defendants  in  the  use  and  op- 
eration of  the  railway;  but  this  objection  cannot  be  maintained  for  the  reason 
that  the  deed  did  convey  the  legal  title  to  the  property  to  the  plaintiff,  sub- 
ject, of  course,  to  any  equities  growing  out  of  his  relation  with  his  brother  as 
to  the  division  of  the  proceeds  of  the  property.  He  was,  in  this  respect  at 
least,  a  trustee  for  the  benefit  of  his  brother  to  the  extent  of  his  interest,  and 
as  such,  under  section  449  of  the  Code  of  Civil  Procedure,  could  maintain  the 
present  action  in  his  own  name.  The  court  therefore  did  not  err  in  overrul* 
ing  this  objection  made  on  behalf  of  the  defendants. 

Evidence  was  given  in  the  course  of  the  trial  tending  to  prove  that  the 
property  fronting  upon  the  avenue,  while  it  had  appreciated  in  value  during 
the  existence  of  this  structure,  bad  failed  to  do  so  in  the  same  proportion  as 
the  property  had  advanced  in  value  upon  the  side  streets;  and  from  this  evi- 
dence it  might  very  well  be  inferred  that  the  property  upon  the  avenue  had 
been  injured  by  the  construction  and  operation  of  this  railroad.  Upon  this 
point  this  evidence  was  ample  to  support  that  conclusion,  although  it  was 
contradicted  by  the  testimony  of  the  witnesses  produced  on  behalf  of  the  de- 
fendants. It  also  appeared  that  so  much  of  the  building  as  was  devoted  to 
flats  for  the  occupancy  of  families  was  for  a  portion  of  the  time  unoccupied 
on  the  avenue  front,  and  that  this  condition  of  vacancy  was  greater  than  it 
was  in  the  portions  of  the  building  adapted  to  the  same  object  fronting  upon 
the  street.  It  was  also  stated  that  the  rents  of  these  flats  were  necessarily 
reduced  to  obtain  occupants,  and  that  the  occupants  themselves  were  a  less  de- 
sirable class  of  tenants  than  those  by  whom,  when  the  building  was  erected,  it 
had  been  expected  the  fiats  would  be  taken  and  used.  This  evidence  tended  to 
support  the  same  conclusion  as  that  given  by  the  witnesses  concerning  the  dif- 
ference in  the  appreciation  of  the  rents  between  property  upon  the  avenue  and 
that  located  upon  the  streets  crossing  the  avenue;  and  it  was  not  overcome  in 
its  effect  by  the  testimony  establishing  the  fact  th.it  tlie  stores  fronting  upon  the 
avenue — particularly  the  one  on  the  corner — had  materially  advanced  in  their 
rental.  That  on  the  comer  was  sliown  to  have  rented  for  a  very  large  ad- 
vance, but  that  advance  u  as  for  a  period  of  time  subsequent  to  the  commence- 
ment of  this  action;  and  it  was  largely  induced  by  the  circumstance  that  the 
tenant  who  took  the  store  had  been  obliged  to  surrender  another  previously 
occupied  by  him  in  the  vicinity,  and  he  obtained  this  store  to  continue  the 
enjoyment  of  the  advantages  of  the  business  he  had  already  in  the  neighbor- 
ing store  built  up  and  secured  for  himself.  Of  course,  if  the  claim  of  the 
plaintiff  had  been  limited  to  the  injury  sustained  by  him  through  the  occu- 
pancy of  the  stores,  no  case  for  damages  would  have  been  made  out  in  his 
favor;  but  the  action  was  not  restrict«l  to  that  part  of  the  property,  but  in- 
cluded so  much  of  it  as  bad  been  devoted  to  the  occupancy  of  families  in  the 
three  stories  above  the  stores;  and  as  to  them,  more  particularly  than  the 
Stores  themselves,  the  evidence  was  sufficient  to  support  the  result  reached  at 
the  trial,  that  the  plaintiff  liad  been  injured  in  thereiluctionof  rents  to  theex- 
tent  of  9350,  which  was  the  amount  awarded  for  that  purpose.    Upon  the 
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trial  the  witnesses  Freund  and  Isldor  S.  Korn  were  each  asked  what  in  theii 
opinion  was  the  value  of  this  property,  located  as  it  was  upon  the  avenue, 
having,  aa  appertaining  to  it,  the  use  of  the  whole  of  the  avenue  above  the 
surface  of  the  street.  This  was  objected  to  specifically  by  the  counsel  for  the 
defendants,  but  the  court  permitted,  in  the  first  instance,  the  witness  Freund 
to  answer,  and  he  testified  that  the  value  would  be  from  one  hundred  to  one 
hundred  and  ten  thousand  dollars;  and  to  the  ruling  allowing  this  answei 
the  defendants'  counsel  excepted.  In  answer  to  a  similar  question  the  other 
witness  afterwards  testified  that  the  property  would  be  worth  Ihe  sum  of 
9100,000.  And  an  exception  was  also  taken  to  the  ruling  of  the  court  per- 
mitting this  question  to  be  answered.  But  as  to  the  evidence  in  this  manner 
adduc^  from  the  witness  Freund  the  defendants  seem  to  have  been  in  the 
main  responsible  for  the  question  which  was  permitted  to  be  answered,  for 
in  the  examination  of  this  witness  by  their  counsel  evidence  was  obtained 
from  him  that  there  had  been  a  decrease  in  the  v^ue  of  property  on  Third 
avenue,  and  he  added:  "From  the  very  fact  of  the  existence  of  the  elevated 
road."  This  answer  certainly  opened  the  door  to  the  further  question  after- 
wards put  to  the  same  witness  by  the  counsel  for  the  plaintiff  as  to  the  value 
of  the  property  if  the  avenue  Itself  had  not  been  obstructed  or  devoted  in  part 
to  the  uses  of  this  railroad.  But  assuming,  as  It  may  be  necessary  t^  do  un- 
der what  has  been  said  in  McGean  v.  Railway  Co.,  117  N.  Y.  219,  22  K. 
£.  Kep.  957,  that  these  questions  were  Improper  in  form,  still  the  defend- 
ants do  not  appear  to  have  been  injured  by  the  answers  allowed  to  be  taken, 
for  the  witness  Freund  had  previously  stated  that  in  his  judgment  the  value 
of  this  part  of  the  property  was  no  more  than  the  sum  of  from  $75,1)00  to 
977,500,  while  in  his  answer  to  the  question  to  which  exception  has  been 
taken  he  places  the  value  without  the  railway  structure  at  from  8100.000  to 
$110,000.  The  other  witness  placed  the  present  value  of  the  property  at 
from  $75,000  to  880,000,  while  without  the  railroad  his  testimony  was  that 
it  would  be  worth  at  least  $100,000.  This  presented,  in  the  judgment  of  each 
of  the  witnesses,  a  very  large  difference  arising  out  of  the  construction, 
maintenance,  and  operation  of  the  railway,  while  the  court  in  its  final  decis- 
ion awarded  no  more  than  the  sum  of  $5,500  to  the  plaintiff  as  the  value  of 
the  easements  which  had  been  appropriated  by  the  defendants  through  the 
constroction  and  operation  of  the  railroad.  It  is  evident,  therefore,  that  this 
testimony  was  not  followed  by  the  justice  presiding  at  the  trial  in  reaching 
the  determination  of  the  depreciation  in  the  value  of  the  property  resulting 
from  the  existence  and  use  of  the  railroad.  In  adopting  the  conclusion 
which  is  contained  in  the  decision,  the  other  evidence  bearing  upon  the  same 
question  appears  to  have  been  what  was  followed  by  the  court;  and,  under 
the  authority  of  the  case  already  referred  to,  the  taking  of  these  answers,  al- 
though erroneous,  in  no  way  affected  or  prejudiced  the  defendants;  and  that 
view  was  followed  under  similar  circumstances  in  Mitchell  v.  Railroad  Co., 
9  K.  Y.  Supp.  130.  So  far,  therefore,  as  damages  were  allowed  for  injuries 
to  the  premises  themselves  in  the  diminution  of  their  rental  returns,  and  the 
compensation  was  fixed  upon  the  payment  of  which  the  defendants  have  be- 
come entitled  to  a  conveyance  of  these  easements,  the  court  did  not  exceed 
the  fair  result  and  import  of  the  other  testimony.  But,  inasmuch  as  it  was 
stated  by  the  witness  Isidor  S.  Korn  that  the  plaintiff  had  taken  the  title  for 
his  l)eneat,  as  well  as  that  of  himself,  the  judgment  should  have  provided 
that  he  should  join  in  the  conveyance  of  the  easements  with  the  plaintiff  to 
these  defendants.  That  is  necessary  to  avoid  any  possible  claim  which  he 
might  hereafter  present  against  the  railway  companies,  for  they  are  entitled, 
upon  the  payment  of  this  as  the  complete  compensation  for  the  reduction  of 
the  value  of  the  property  by  the  construction  and  use  of  the  road,  to  such  a 
title  as  will  shield  and  guard  them  from  even  an  unfounded  claim  which  this 
party,  under  the  circumstances,  might  be  disposed  to  hereafter  make.    He 
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should,  tbereron.',  by  the  judgment  be  required  so  for  to  join  in  the  oonvej- 
aoce  as  to  consent  to  the  railway  companies  acquiring  tbese  easements  for 
the  purposes  of  the  railway  tlirough  the  deed  of  the  ptaintift  in  the  action, 
and.  as  ao  modified,  the  judgment  should  be  affirmed,  without  costs  of  the  ap- 
peal to  either  party. 

Van  Brunt,  P.  J.,  {dissentiriff.)  I  do  not  concur  in  the  part  of  Mr.  Jus- 
tice Daniels'  opinion  wliich  provides  for  modification  and  afflrmanoe  with- 
out costs.  The  plaintiff  is  beyond  doubt  the  real  party  in  interest,  and  as 
such  was  authorized  to  bring  the  action,  as  is  conceided  in  the  opinion.  If 
so,  while  it  may  be  proper  to  compel  Isidor  Korn  to  unite  in  conveyance, 
yet,  if  the  action  was  properly  brought,  tiiere  seems  to  be  no  reason  why  the 
plaintiff  should  not  have  his  costs. 

O'Brien,  J.,  (connurring.)  In  this  case  there  is  no  provision  in  the  decis- 
ion or  judgment  that  Isidor  Korn  unite  in  the  conveyance  to  defendants. 
The  record  shows  that  defendants  requested  as  a  condition  upon  their  paying 
the  damages  awarded  that  they  should  receive  a  conveyance  and  release  of  dH 
rights  of  plaintiff  and  his  brother,  Isidor.  This  request,  ttiough  proper,  was 
refused.  I  concur,  therefore,  with  Mr.  Justice  Danibi^s,  tliat  the  judgment 
should  be  modified,  without  costs. 


Eorn  v.  Metropolitan  El.  Rt.  Co.  et  al. 
(Suprstne  Court,  General  Term,  Firtt  Department.    March  18, 189L) 

1.  RinwATB  rif  Stkbet— RiOHT  o»  Action  op  AsnTTnio  Owssvta. 

One  who  holds  the  legal  title  to  real  property,  although  another  is  s  partner  with 
bim  therein,  may  maintain  an  aotion  in  his  own  name,  as  the  real  party  in  intareat, 
for  injQries  to  the  property  from  the  oonstruotloD  and  operation  of  an  elevated  rail- 
road. 

t,  Saks— OosnuoT  vob  Balb. 

Neither  does  the  foot  that  such  holder  of  the  legal  title,  after  Uie  oommeDeemeat 
at  suoh  an  aotion,  and  before  the  trial  thereof,  enters  into  a  ooatract  for  the  sale  of 
a  portion  of  the  property,  which  is  not  performed  at  the  time  of  the  trial,  deprive 
him  of  the  right  to  recover  as  to  such  portion. 

8.  Bahe — EviDEiTcnc  or  Damaobb. 

In  an  aotion  for  an  injunction  agralnst  the  maintenanoe  and  oi>eratlonot  an  eleta- 
ted  railroad  in  the  street  in  front  of  plalntUPs  property  to  the  injury  of  his  ease- 
ments In  the  street,  upon  the  Question  what  def  endaiits  should  pay  in  order  to  avoid 
the  injunction  to  which  plainUfl  shows  himself  entitled,  testimony  Is  admissible  as 
to  the  valne  of  the  property.  Including  the  easement  in  the  street,  wliioh  would  give 
the  property  the  use  of  the  whole  street  above  the  surfaoei 

Appeal  from  special  term,  New  York  county. 

Action  by  Max  8.  Eom  against  the  Metropolitan  Elevated  Bailway  Com- 
pany and  the  Manhattan  Railway  Company  to  enjoin  defendants  from  main- 
taining and  using  their  elevated  railroad  in  front  of  plaintiff's  premises  In 
Second  avenue.  New  York  city.  Defendants  appeal  from  a  judgment  for 
plaintiff,  entered  on  trial  by  the  court  without  a  jury. 

Argued  before  Van  Brunt,  P.  J.,  and  Danikls  and  O'Brien,  JJ. 

Davies  &  Rapallo,  {Edward  C.  Jamet,  of  counsel,)  for  appellanta.  Bur- 
rtU,  Zabriskie  <&  Burrill,  [John  B.  BurrUl  and  /.  Arehfbald  Murray,  «f 
counsel,)  for  respondent. 

Van  Brunt,  P.  J.  The  first  objection  presented  upon  this  appeal  is  based 
upon  the  fact  that  this  action  is  brouglit  by  Max  S.  Korn,  in  whose  name  the 
title  stood,  and  that  Isidor  S.  Korn,  who  is  his  partner  in  the  real-estate  trans- 
actions, was  not  joined  therein  as  plaintiff  or  defendant.  Upon  the  trial  tUa 
objection  was  taken,  and  upon  it  being  ruled  that  such  an  objection  could  only 
be  availed  of  by  answer,  where  it  did  not  appear  upon  the  face  of  the  com{>Iaint, 
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a  iDoUon  waa  made  to  amend  the  answer,  which  motion  the  coart  denied  upon 
the  ground  that  it  was  too  late.  We  think,  even  if  it  was  necessary  to  pass 
upon  that  question,  that  the  rulings  of  the  court  in  this  particular  were  en- 
tirely  correct.  There  was  no  merit  in  the  motion  to  amend,  and  no  reason- 
able purpose  to  be  subserved  thereby  except  delay,  and  therefore  there  was 
no  reasonable  ground  for  its  being  granted.  But  we  bad  snppoeed  that  since 
the  decision  in  the  case  of  Sheridan  t.  Mayor,  68  X.  Y.  30.  the  party  who 
was  the  owner  of  record  or  by  a  written  instrument  of  premises  or  of  acaus* 
of  action  may  maintain  in  Ills  own  name,  as  being  the  real  party  in  interest, 
actions  in  relation  thereto;  and  what  private  arrangement  he  might  have  out- 
side of  his  paper  title  was  a  matter  of  no  consequence  to  the  defendant  pro- 
-ceeded  against. 

The  next  objection  necessary  to  consider  is  the  fact  that  as  to  a  portion  of 
these  premises  the  plaintiff  had  entered  into  a  contract  of  sale  intermediate 
the  commencement  of  the  action  and  the  trial  thereof,  which  contract  was  not 
completed,  however,  prior  to  the  time  of  the  trial.  That  the  court  was  entirely 
right  in  its  statement  that  a  mere  contract  of  sale  is  not  a  sale  seems  to  be  es- 
tablished by  the  case  of  Milnhell  v.  BarUett,  52  Barb.  819,  affirmed  51  N.  Y. 
447,  where  it  is  held  that  a  purchaser  upon  a  foreclosure  sale  acquires  no  title 
until  the  delivery  of  the  deed.  In  sales  of  that  description,  and  as  was  the 
fact  in  the  case  cited,  a  contract  of  sale  was  entered  into  between  the  ref- 
eree and  the  purchaser  precisely  of  as  valid  a  nature  as  the  contract  entered 
into  between  the  plaintiff  in  the  caee  at  bar  and  his  purchaser;  and  it  was 
distinctly  held  in  the  case  cited  that  until  the  delivery  of  the  deed  the  pur- 
chaser did  not  acquire  any  title,  neither  was  he  entitled  to  the  possession 
of  the  landi  nor  the  rents  thereof,  although  he  was  charged  with  interest  upon 
bis  purchase  money  because  he  did  not  talce  the  deed  when  it  was  ready  for 
Jlim.     This  principle  was  approved  in  Cheney  v.  Woodruff,  45  N.  Y.  98. 

The  only  other  question  presented  upon  this  appeal  is  that  relating  to  an 
objection  to  a  question  which  was  put  to  an  expert  by  the  court.  It  was  as 
iollows:  "  What,  in  your  opinion,  is  the  value  of  that  property,  including  the 
easement  in  Second  avenue,  which  would  give  to  the  property  the  use  of  tha 
whole  street  above  the  surface i"'  This  question  was  objected  to  upon  various 
grounds,  and  was  overruled,  and  the  question  answered.  It  is  claimed  that 
under  the  rule  laid  down  in  itc9ean  v.  RaMway  Co.,  117  K.  Y.  219.  22  N. 
J!.  Bep.  957,  the  objection  is  well  titken.  We  do  not  think  that  the  question 
'Conflicts  with  any  rule  laid  down  in  that  case.  We  know  of  no  means  of 
proving  damages  in  cases  of  this  description  except  by  evidence  of  this  char- 
acter, and,  if  such  evidence  is  to  be  excluded,  then  there  is  no  basis  whatever 
for  proof  upon  which  a  recovery  may  be  founded  in  these  actions.  It  certainly 
-could  not  have  been  intended  by  the  court  of  appeals  to  shut  out  all  testimony 
tending  to  prove  the  value  of  the  easement  which  was  taken  by  anything  that 
was  said  in  the  case  cited .  The  case  of  MoO&tn  v.  Railtoay  Co.  was  an  action 
at  law  to  recover  past  damages,  and  the  rules  of  evidence  applicable  to  such  a 
case  do  not  necessarily  control  the  course  of  testimony  in  an  action  in  equity, 
where  the  defendants  are  asking  the  court  to  determine  what  in  good  con- 
science they  should  pay  in  order  to  avoid  the  injunction  which  the  plaintiff 
shows  himself  to  be  entitled  to.  It  seems  to  us  that  in  the  consideration  of 
these  questions  of  evidence  in  oases  of  this  description,  as  far  as  the  fixing  of 
damages  is  concerned,  it  is  not  the  request  of  the  plaintiff  that  is  being  con- 
sidered, but  it  is  the  prayer  of  the  defendant  that  it  might  be  allowed  to  avoid 
the  injunction  by  the  payment  of  a  certain  sum;  and  the  question  is,  what  in 
good  conscience  is  the  sum  which  these  defendants  should  pay  in  order  to 
avoid  the  operation  of  the  injunction?  Clearly,  upon  suoli  an  investigation, 
the  harsh  and  rigid  rules  of  evidence  in  actions  at  law  cannot  apply ;  and, 
«ven  if  ttiey  did,  we  think  that  the  question  under  consideration  would  be  al- 
lowed even  in  an  action  at  law  for  the  purpose  of  establisiiing  what  had  been 


Digitized  by 


Google 


520  MEW  TOBK  8UPPLBUERT,  Vol.  13.  [Sup.Ct. 

the  injury  sustained  in  the  past  by  reason  of  the  trespass  whiob  the  de- 
fendants had  committed.  The  Judgment  should  be  affirmed,  with  oosta.  All 
concur. 


Cbooke  Buvltiso  &  Kefinino  Go.  «.  Towlb  «t  al, 
(Supreme  Court,  Oen«ral  Term,  First  Department.    February  18,  t89L) 

OOHTKACT  TO  ReNBW  LbASB. 

Plaintiff  wrote  defendants,  its  Bubtenanta :  "Should  you  be  Inclined  to  remain  In 
the  premises  you  now  occupy  at  a  rental  of  t900  p.  a.,  with  conditions  as  in  present 
lease,  I  would  make  it  a  3  or  5  years  lease. "  Defendants  replied  that  they  would 
accept  a  lease  as  stated  in  above  letter,  and  asking  plaintiH  tocall  on  them,  to  come 
to  some  terms  about  putting  eas  throuffh  the  floors.  Plaintiff  then  wrote  to  defend- 
ants in  reference  to  tne  plumbing,  and  saying:  "In  the  new  lease  we  shall  have  to 
insist  upon  a  clause  whereby  you  bind  yourselves  to  pay  for  repairs  of  damages 
caused  by  your  men.  With  regard  to  the  gas,  we  will  see  the  owner  about  it,  and 
let  you  Imow.  We  do  not  think  there  can  be  much  objection  to  it. "  FlaintUt  ten- 
dered a  lease  in  the  same  terms  as  the  other,  which  defendants  refused  to  sign. 
Held,  that  there  was  not  a  completed  contract  for  a  renewed  lease. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  Crooke  Smelting  &  Refining  Company  against  Catherine 
Towle  and  others.  Plaintiff  appeals  from  a  judgment  dismissing  its  com- 
plaint. 

Argued  before  Van  Brttnt,  P.  J.,  and  Bartlett  and  Barrett,  JJ. 

Wyatt  A  Trimble,  for  appellant.  Doherty,  Durnin  &  Hendrick,  for  re- 
spondents. 

Yan  Brunt,  P.  J.  In  January,  1888,  the  defendants  were,  and  for  some 
years  prior  thereto  had  been,  subtenants  of  the  plaintiff.  The  lease  under 
which  they  were  so  holding  by  its  terms  expired  on  the  1st  of  May,  1888. 
On  the  I7th  of  January,  1888,  the  plaintiff  wrote  the  following  letter  to  the 
defendants:  "Dear  Sirs:  The  owner  of  this  store  demands  a  higher  rental 
after  May  Ist.  Should  you  be  inclined  to  remain  in  the  premises  you  now 
occupy  at  a  rental  of  $900  p.  a.,  with  conditions  as  in  present  lease,  I  could 
make  it  a  8  or  5  years  lease."  Xo  response  having  been  received  to  this 
letter,  on  the  23d  of  January  the  plaintiff  wrote  again  to  defendants  as  f<ri- 
lows:  "Dear  Sirs:  Could  you  favor  us  with  an  answer  with  regard  to  re- 
newal of  lease.  We  have  to  come  to  a  decision  ourselves  to-morrow,  and 
shall  be  much  pleased  to  hear  from  you."  On  the  27th  of  January  the  de- 
fendants wrote  to  the  plaintiff  as  follows:  "Dear  Sir:  We  will  accept  lease 
for  premises  now  occupied  by  us  for  a  term  of  five  years  at  a  rental  of  S900 
per  a.,  as  stated  in  letter  of  17th  inst.  Should  be  obliged  to  you  if  you 
would  call  on  us,  as  we  would  like  to  come  to  some  terms  about  putting 
gas  through  the  floors  now  occupied."  On  the  8d  of  February,  1888,  the 
plaintiff  wrote  to  the  defendants  as  follows:  "DearSirs:  The  plumber  reports 
that  he  finds  the  cause  of  the  trouble  to  be  that  your  men  throw  pieces  of  tin 
in  the  sink.  1  herewith  send  you  one  of  the  pieces  extracted.  Under  the 
circumstances  you  will,  I  trust,  pay  the  bill  for  repairs,  which  we  shall  send 
you;  the  damage  having  been  done  by  your  employes'  carelessness.  In  the 
new  lease  we  shall  have  to  insist  upon  a  clause  whereby  you  bind  yourselves 
to  pay  for  repairs  of  damages  caused  by  your  men.  With  regard  to  the  gas, 
we  will  see  the  owner  about  it,  and  let  you  know.  We  do  not  think  there 
can  be  much  objection  to  it."  On  the  27th  of  February  it  appears  that 
the  plaintiff  had  a  lease  drawn  up  for  five  years,  and  sent  it  to  the  defendants, 
by  whom  it  was  not  signed,  but  returned  some  time  In  April.  On  the  1st  of 
May  the  defendants  moved  out  of  the  premises,  which  remained  idle  thereafter 
for  a  considerable  length  of  time,  and  were  then  let  at  a  reduced  rental.  This 
action  was  brought  to  recover  the  damages  which  the  plaintiff  sustained  by 
reason  of  the  refusal  of  the  defendants  to  take  the  premises  and  accept  the 
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lease  tendered  by  the  plaintiff.  These  facts  appearing  upon  the  trial,  the 
complaint  was  d^missed,  and  from  the  judgment  thereupon  entered  this  ap- 
pall is  taken. 

It  is  claimed  upon  the  part  of  the  appellant  that  te  complete  cause  of  action 
was  made  out,  because  a  completed  contract  for  the  leasing  of  tiie  premises  is 
contained  in  the  correspondence  which  passed  between  the  parties  aa  above 
stated.  There  can  be  no  question  but  that  a  valid  contract  may  be  made  by 
letters,  one  party  mailing  an  offer  and  the  other  accepting  It.  But  it  is  a  nec- 
essary requisite  to  the  correspondence  making  a  contract  that  the  parties 
should  understand  they  were  so  contracting,  and  that  there  is  nothing  to  be 
done  according  to  the  understanding  of  the  parties  further  to  tlx  the  terms  of 
the  contract.  An  examination  of  the  correspondence  in  question  shows  clearly 
that  neither  party  understood  that  all  of  the  terms  of  the  lease  had  been  fixed 
and  determined  by  the  correspondence  which  passed  between  them.  Thus  it 
is  apparent  from  the  defendants'  letter  of  January  27tb  that  they  expected  to 
have  further  communications  in  regard  to  the  putting  in  of  the  gas  through 
the  floors  occupied  by  them,  and  in  the  letter  of  February  Sd  the  plaintiff 
says  that  it  will  insist  upon  a  clause  additional  to  that  which  had  been  in  the 
previous  lease;  thus  showing  that  it  was  then  their  understanding  that  the 
terms  of  the  letting  had  not  been  in  all  respects  settled.  Under  such  circum- 
stances, when  it  happens  to  suit  the  pleasure  of  one  of  the  parties  to  insist 
that  the  correspondence  hHS  made  a  contract,  such  claim  cannot  prevail, 
because,  if  the  other  party  was  insisting  that  a  contract  bad  been  entered  into, 
they  might  say  with  perfect  truth  that  they  did  not  understand  but  what  they 
had  a  right  in  the  making  of  the  lease  to  put  in  additional  requirements. 
We  think,  therefore,  that  there  was  no  intention  upon  the  part  of  either  party 
to  enter  into  a  contract  by  means  of  this  correspondence,  and  the  case  seems 
to  come  clearly  within  the  principles  laid  down  in  Mayer  v.  McCreery,  119 
N.  Y.  435,  28  N.  £.  Bep.  1045.  The  judgment  should  be  affirmed,  with 
costs. 

Barbett,  J.,  {ooneurring.)  I  concur.  What  we  have  to  decide  is  whether 
the  minds  of  the  parties  met.  That  they  had  not  fully  is  evidenced  by  the 
plaintiff's  own  letter  of  February  8,  1888.  Why  should  we  treat  this  letter  as 
Ml  attempt  to  modify  a  completed  contract?  It  fairly  imports  the  plaintiff's 
understanding  that  the  matter  had  not  been  finally  settled  in  all  its  details  by 
the  preceding  correspondence,  and  that  it  still  had  a  right  to  insist  upon  a  new 
elause  in  the  proposed  lease. 

Babtleit,  J.,  concurs. 


Mator,  Etc.,  of  the  Citt  of  New  York  v.  Beillt  e<  at. 

ISupreme  Court,  Oeneral  Term,  First  Department.    Pobmary  11, 188L) 

ilxnnotPAi.  CoRPORATioua — Sewbk  Contract— Timb  of  Pebvormance. 

A  contract  to  construct  a  sewer  provided  that  the  contractor  should  commence 
the  work  "on  such  day  and  at  such  place  or  places  aa  the  said  commissioner  [of 
iniblic  works]  may  designate,  and  progress  therewith  so  as  to  complete  the  same 
on  or  before  the  expiration  of  twenty-three  days  thereafter. "  It  also  provided 
that,  if  the  commissioner  should  be  of  the  opinion  that  the  work  was  unnecessarily 
delayed,  he  might  notify  the  oontraotor  to  discontinue  the  same,  and  complete  it 
himself,  and  charge  any  excess  in  the  expense  to  the  contractor.  Held,  in  an  ac- 
tion upon  a  bond  given  to  secure  the  performance  of  the  contract,  that  until  the 
oommissioner  had  designated  the  time  and  place  to  commence  work  the  contract 
time  did  not  commence  to  run,  although  the  contractor  had  voluntarily  proceeded 
with  the  work. 

Sami— Bbeaoh  ot  Contract— Action  on  Bond— Nonsuit. 

The  bond  was  conditioned  to  pay  the  excess  in  the  expense  on  completion  of  the 
oontract  by  the  commissioner  ''on  notice  from  the  commissioner  of  the  excess  so 
due. "  Heid,  that  the  failure  of  the  commissioner  to  give  the  oontraotor  notioe  of 
the  amount  he  was  required  to  pay  was  ground  for  a  nonsuit. 
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Appeal  from  circuit  court,  New  York  county. 

Action  by  tbe  mayor,  etc.,  of  the  city  of  Kew  York  against  Patrick  Beilly» 
William  Kelly,  and  James  Williams.  The  court  directed  a  verdict  in  favor 
of  plaintiffs,  and  ordered'the  exceptions  beard  in  the  first  inatanoe  bA  general 
term. 

Argued  before  Van  Brttkt,  F.  J.,  and  Ba.rtlett  and  Babbett,  J  J. 

W.  H.  Clark,  Corp.  Counsel,  and  John  J.  Towntend,  for  plaintiffs.  L. 
Laflin  Kellogg,  for  defendant  Kelly.  Arthur  U.  Smith,  for  defendant  Reilljr. 
Joseph  Fettretoh,  for  defendant  Williams. 

Barrett,  J.  This  action  Is  upon  a  bond  to  tbe  plaintiffs,  given  by  all  tbe 
defendants,  to  secore  tbe  faithful  performance  by  Keilly  of  a  sewer  contract, 
awarded  to  bim  by  the  commissioner  of  public  works,  and  executed  contem- 
poraneously with  BQcb  bond.  It  will  not  be  necessary  to  consider  all  the  ex- 
ceptions, as  there  are  one  or  two  we  think  fatal  to  a  recovery.  It  was  pro. 
vided  in  the  contract  that  Bellly  should  commence  the  specified  work  "on  such 
day  and  at  such  place  or  places  as  the  said  commissioner  [of  public  works] 
may  designate,  and  progress  therewith  so  as  to  complete  the  same  on  or  before 
tbe  expiration  of  twenty-three  days  thereafter."  The  commissioner  never 
made  tbe  designation  authorized  by  this  clause,  but  Beilly  commenced  work 
withoat  it.  This  was  all  very  well,  so  long  as  matters  proceeded  satisfacto- 
rily, but  when  the  commissioner  became  dissatisfled  with  Beilly's  progress, 
and  sought  to  abrogate  the  contract  because  of  what  be  deemed  "unnecessary 
delay,"  he  was  bound  to  set  the  23  days  running.  He  oould  not  charge  the 
contractor  with  unnecessary  or  any  delay  until  he  luid  at  least  fixed  the  time 
and  place  for  the  commencement  of  the  work.  That  Beilly  volantarily  pro- 
ceeded is  Immaterial.  It  was  not  the  delay  incident  to  voluntary  action  which 
was  contemplated,  but  delay  when  there  was  an  obligation  to  proceed.  If, 
for  instance,  the  time  of  commencing  work  had  been  specified  in  the  con- 
tract, the  cuntractor  might  have  forestalled  that  time,  but  he  would  not  hava 
been  bound  to  do  so.  Kor  could  he  have  been  charged  with  neglect  because 
he  failed  to  utilize  all  the  intervening  time.  His  contract  obligation  to  com- 
mence work  at  tbe  specified  date  would  govern,  and  he  could  not  well  be  der- 
elict until  then.  The  same  principle  applies  where  the  time  of  commenciag 
is  to  be  fixed  by  a  particular  official.  The  duty  to  proceed  arises  only  wbea 
the  official  has  acted.  Then,  too,  it  must  not  be  overlooked  that  tbe  contract 
is  highly  penal,  and  confers  almost  arbitrary  power  upon  the  commissioner. 
It  provides  that  "if  at  any  time  the  said  commissioner  shall  be  of  opinion  and 
shall  so  certify  in  writing  that  tbe  said  work,  or  any  part  thereof,  is  unneces- 
sarily delayed,  *  *  *  he  shall  have  the  power  to  notify  the  aforesaid  eon- 
tractor  to  discontinue  all  work  or  any  part  thereof"  under  the  contract.  Upon 
this  notice  being  given,  the  contractor  "shall  discontinue  said  work,"  and  the 
commissioner  is  then  authorized  to  complete  It,  by  contract  or  otherwise, 
and,  in  case  tbe  expense  shall  exceed  the  sum  which  would  have  been  payable 
under  the  contract,  to  charge  the  excess  to  the  contractor,  who  agrees  to  pay 
it  "on  notice  from  the  said  commissioner  of  the  excess  due. "  It  is  but  rea- 
sonable that  before  the  commissioner  acts  under  these  extreme  provisions  the 
strict  letter  of  the  contract  with  regard  to  the  time  of  commencing  the  work 
should  be  observed.  Tbe  contractor's  rights  cannot  be  taken  away  by  the 
mere  opinion  of  the  commissioner,  until  there  is  at  least  a  precise  legal  basis 
for  its  exercise.  There  is  another  consideration  which  strengthens  this  con- 
struction. The  contract  provides  that  "  mason- work  of  all  kinds  shaU  cease 
on  the  first  of  December  in  each  year,  unless  the  commissioner  of  public 
works  shall  otherwise  direct  by  written  notice,  and  then  shall  be  continued 
only  for  snch  time  as  may  be  designated  in  such  notice,  and  no  work  shall  be 
resumed  before  tbe  time  appointed  by  said  commissioner. "  How  can  any 
contractor  whose  contract  calls  for  mason- work  be  charged  with  delay  occui- 
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ting  after  the  Ist  of  December,  so  long  aa  he  has  reoeived  no  such  written  di- 
rection to  proceed  ?  A  deaignation  under  the  oontraet  of  the  time  to  commence 
vork.  (involving  mason- work.)  given  after  the  1st  of  Deeember,  might  pos- 
sibly be  treated  aa  equivalent  to  a  written  direction  to  proceed  with  all  the 
work  called  for  by  the  contract,  although,  where  there  is  other  than  mason- 
work  to  be  done,  that  is  extremely  doubtful.  Without  such  a  designation, 
however,  there  can  surely  be  no  qneation  of  unnecessary  delay  (after  the  let 
of  December)  with  regard  to  mason-work  called  for  by  the  contract,  but  not 
apeclaUy  directed  in  writing  to  be  done.  Here  the  contractor  neither  reoeived 
notice  to  commence  work  at  a  particular  time,  nor  a  notice  authorizing  the  ma- 
8on-woik.  Assuming,  then,  that  the  commissioner  substantially  complied 
with  the  statute  requiring  his  certificate  of  unnecessary  delay,  we  think  he  was 
not  authorized  to  abrogate  the  contract  in  the  manner  he  did,  under  the  then 
existing  circumstances.  The  failure  of  tlie  commissioner  to  give  Beilly  no- 
tice of  the  sum  which  be  was  required  to  pay  was  also  ground  for  a  nonsuit. 
The  agreement  was  to  pay  "on  notice  from  the  commissioner  of  the  excess  so 
due."  Ifotice  from  some  one  else  was  not  the  condition.  It  must  be  re- 
membered that  this  was  not  an  ordinary  promise  to  pay  money  aclEnowledged 
to  be  due,  but,  in  substance,  damages  for  the  breach  of  a  contract,  such  dam- 
agSB  to  be  liquidated  in  a  particular  way.  One  claiming  a  sum  thus  brought 
•  about  should  be  held  to  strict  compliance  with  every  prerequisite  to  payment, 
Mpeeially  in  an  action  against  sureties.  The  exceptions  should  therefore  be 
MwUuned,  and  a  new  tri^  ordered,  with  costs  to  abide  the  event.    All  concur. 


Blossom  v.  Shotter  et  at. 
(Supreme  Court,  Oeneprdl  Term,  First  Department    Febmary  11, 1891.) 

KZBCOTOBT  Ck>HTBA0T8 — FeBFOIUUIIOX. 

Plaintiff,  In  New  York,  telegraphed  defendants  in  Savannah  for  price  of  rostb  "t, 
o.  b.  my  vessel  at  Savannah. "  Defendants  telegraphed  price ;  which  plalntiit  ao- 
oepted  by  telegram,  and  wrote  that  his  vatsel  won  la  arrive  "  within  the  next  80  or 
40  days. "  Defendants  answered  that  the  shipment  was  supposed  to  be  Immediate, 
but  after  correspondence  accepted  plaintiffs  terms.  Uore  than  40  days  after  plain- 
tiff's first  telegram  of  acceptance  his  vessel  arrived  at  Savannah,  but  defendants  r»> 
fnsed  to  deliver  the  rosin,  claiming  that  the  contract  had  expired.  Held,  that  the 
eontraot  -was  on  exeoutory  one,  and  that,  the  time  for  its  completion  on  the  part 
of  plaintiff  having  elapsed  without  his  having  his  vessel  at  Savannah,  defendants 
were  absolved  from  performing  their  part  of  the  contract. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Frederick  W.  Blossom  against  8.  F.  Shotter  A;  Oo.    Defendants 
I4>peal  from  a  verdict  directed  in  favor  of  the  plaintiff. 
Aiipied  tiefore  Vas  Bbukt.  F.  J.,  and  Bkady  and  Daniels,  JJ. 
Momhlotoer  <£  Byrne,  for  appellants.    Hobbt  <S  Qifford,  for  respondent. 

Van  Bbcnt,  P.  J.  This  action  was  brought  to  recover  damages  for  the 
breach  of  an  alleged  contract  for  the  sale  of  1.500  bai-relsof  rosin  to  \»  delivered 
free  on  board  the  plaintiff's  vessel  in  the  port  of  Savannah.  The  contract 
was  entered  into  by  telegrams  and  correspondence,  and  the  question  presented 
is  wlietlier  the  contract  of  sale  was  executed  or  executory.  The  first  telegram 
bearing  upon  the  question  was  sent  by  the  plaintiff  to  the  defenditnts  at  Sa- 
Tanoah,  and  is  as  follows:  "S,  P.  Shotter  A  Co.,  Savannah.  Kbw  York, 
Feb.  19th.  Make  lowest  possible  offer,  good  two  days,  1,500  M.  f.  o.  b.,  my 
vessel  Savannah.  Answer  immediately.  F.  W.BLoasou."  The  defendante 
answered  by  telegram,  as  follows:  "Febbdabt  19,  1886.  Savannah, 
GzoBOiA.  To  F.  W.  Blossom,  140  Water  St.,  New  York,  N.  T.:  Three  ton 
f.  O.  b.;  here  lor  reply  to-morrow  afternoon.  S.  F.  Bhottbb  &  Go."  On 
the  same  day  the  defendants  wrote  to  the  plaintiff,  stating  an  follows :  "Yours 
of  the  17th  lust,  received;  also  telegram  of  even  date.    To  the  lattor  we  i«- 
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plied  offering  1,500  M.  rosin  at  $3.10  f.  o.  b.  your  vessel  here,  if  replj  by  to- 
morrow evening.  We  make  the  tempting  offer  with  a  view  to  closing  out  all 
we  have."  On  the  20th  of  February  the  plaintift  wrote  to  the  defendants 
that  their  ofter  was  not  accepted.  On  the  23d  the  plaintift  telegraphed  tbe 
defendants:  "Your  offer  1,500  M.  accepted;  telegraph  confirmation  imme- 
diately." On  the  same  day  tbe  defendants  telegraphed  to  tbe  plaintiff:  "We 
confirm  sale  to  you  of  1,500  M.,  at  $3.10,  f.  o.  b.  Savannah."  Upon  the  same 
day  the  plaintiff  wrote  to  the  defendants  at  Savannah  the  following  letter: 
"New  York,  Feb.  23,  1886.  Mess.  S.  P.  Shatter  <6  Co.,  aavannah,  0a.— 
Dear  Sirs:  Your  favor  of  the  19th  Inst,  to  hand,  and  noted.  This  morning 
tl>e  1.500  M.  matter  came  up  again,  and,  after  much  trouble,  I  succeeded  ia 
getting  the  bid  for  a  few  hours,  and  wired  you  accepting  the  lot,  etc;  my 
telegram  probably  reaching  you  at  same  time  as  my  letter  of  Saturday,  20th 
of  Feb.  Later  in  the  day  I  received  yuur  reply  conflrming  the  sale,  and 
the  matter  now  is  closed  by  a  sale  to  me  of  1,500  bbls.  M.  rosin,  at  $3.10  f.  o. 
b.  my  vessel  in  Savannah,  less  2^  %  sight  draft  against  documents  as  shipped. 
The  vessel  will  report  at  Savannah  within  the  next  thirty  to  forty  days.  She 
may  turn  up  in  ten  days.  I  will  give  you  five  days'  notice.  1  have  no  doubt 
but  that  she  will  go  direct  to  tbe  wharf,  so  you  will  have  very  small  expense 
putting  on  board.  An  inspector's  certificate,  such  as  you  give  on  foreign 
cargoes,  will  be  necessary.  Paterson  came  very  n-'ar  getting  the  order;  he- 
was  but  a  cent  or  so  above  me.  1  note  your  market  has  declined  to  $8.00  oa 
M.,  $2.20  on  K.  Will  also  need  about  200  samples  when  shipment  is  made. 
Yours,  truly,  F.  W.  Blossom."  On  the  25th  of  February  the  defendants 
wrote  to  the  plaintiff  a  letter,  of  which  the  following  is  a  portion:  "Savan- 
nah, Feb.  25lh,  1886.  F.  W.  Blossom,  Esq.,  New  Yoz-fc— Dear  Sir:  Your 
favor  of  23d  is  at  band,  and  we  note  what  you  say  as  to  the  time  and  man- 
ner of  shipment  of  the  1,500  bbls.  M.  sold  by  us  on  the  23d  inst.  at  3.10 
per  280  f.  o.  b.  here.  As  no  time  was  mentioned  for  shipment,  it  was,  of 
course,  understood  to  be  immediate,  and  not  future,  so,  if  we  have  to  carry 
it  for  the  buyer's  vessel,  we  will  have  to  charge  the  actual  expenses,  i.  e., 
storage,  interest,  and  insurance.  Cor  object  in  making  such  a  low  price  at 
the  time  was  to  make  a  quick  turn,  and  we  are  much  disappointed."  And 
said  letter  also  contained  objections  upon  the  part  of  defendants  to  some  of  the 
terms  made  by  the  plaintiff  in  his  letter  of  the  23d.  Thereupon  the  plaintift 
wrote  a  letter  on  the  27th  of  February,  in  which  he  claimed  that  the  wording 
of  bis  telegram  indicated  that  the  shipment  was  not  prompt,  and  that  his 
margin  of  2}  per  cent,  would  not  admit  of  his  paying  any  charges.  The  let- 
ter ^n  contains  a  direction  that  they  should  forward  to  him  the  weights,  in- 
voices, certificates,  and  shipping  receipts  to  Kew  York,  attached  to  tbe  draft; 
all  the  papers  without  exception  to  be  in  his  name.  The  letter  also  contained 
a  provision  that,  if  plaintiff  did  not  hear  from  defendants  by  wire  on  Monday, 
it  would  be  understood  that  all  the  terms  stated  by  him  were  agreed  to.  On 
the  2d  of  March  the  defendants  wrote  to  the  plaintiff  as  follows:  "We  did 
not  wire  yesterday,  as  we  concluded  to  accept  your  stipulations,  although  we 
do  not  think  the  ground  well  taken.  'F.  o.  b.  your  vessel  in  Savannah'  does 
mean  prompt  shipment,  providing  no  future  date  is  mentioned. "  On  tbe  itU 
of  March  tbe  plaintiff  wrote  to  the  defendants  as  follows:  "Your  favor  of 
tbe  2d  inst.  is  to  band,  and  I  note  that  the  1,500  bbls.  M.  order  is  accepted,  and 
will  be  held  awaiting  the  arrival  of  the  vessel.  This  rosin  must  be  every 
bbl.  as  originally  sampled  M.,  and  deliver  such  lots  as  the  local  inspectors 
will  be  willing  to  give  their  certificates  for  as  having  originally  graded  M. 
If  a  small  fee  to  them  is  necessary  to  obtain  this  paper.  I  will  pay  it. "  And 
on  the  6tli  of  March  the  defendants  wrote  to  the  plaintiff:  "We  will  furnish 
an  inspection  certificate  for  the  1,500  barrels  M.  rosin."  On  the  5th  of  April 
the  plaintiff  telegraphed  to  the  defendants:  "  Where  shall  vessel  call  to  re- 
ceive 1,500  M.?    Wire  reply  immediately."    On  the  next  day  the  defendants 
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telegraphed:  "Contract  expired  by  limitation."  No  Teasel  arrived  at  Savan- 
nah before  the  10th  of  April,  and  the  40  days  from  the  23a  of  February,  the 
date  of  the  plaintiff's  letter,  expired  on  the  4th  of  April.  Upon  this  state  of 
facts,  rosin  having  risen,  a  verdict  was  directed  in  favor  of  the  plaintiff,  and 
from  the  Judgment  thereupon  entered,  and  from  order  denying  a  motion  for 
a  new  trial,  this  appeal  is  talcen. 

There  are  two  grounds  upon  which  it  is  insisted  by  the  appellants  that  there 
was  no  executed  contract  of  sale.  The  flrst  is  that  there  was  no  speciflcation 
or  identificHtion  of  any  particular  1,500  barrels  of  M.  rosin,  and  the  second, 
that  it  was  not  the  intention  of  the  parties  that  the  title  should  pass.  It  does 
not  seem  to  ns  at  all  necessary  to  consider  separately  the  flrst  ground,  because 
this  appeal  may  be  disposed  of  upon  the  second,  which  includes  the  Srst;  and 
it  seems  to  us  that  this  is  conclusively  established,  because  there  can  be  no 
question  bat  that,  if  the  defendants  tendered  to  the  plaintiff  1,500  M.  rosin, 
which  they  had  bought  the  day  after  the  contract  had  been  made,  it  would 
have  been  a  good  tender.  If  this  is  true,  then  it  could  not  have  been  the  in- 
tention of  the  parties  that  tliere  should  be  a  present  passing  of  the  title  at  the 
time  the  contract  was  entered  into.  It  is  said  tiiat  this  conclusion  is  at  vari- 
ance with  the  language  used  by  the  defendants  in  their  letter  of  February 
19th,  in  which  they  say:  "We  malcethe  tempting  offer  with  the  view  of 
closingout  sdl  we  have."  But  this  was  no  statement  that  they  had  1,500 
barrels  of  rosin  on  hand  such  as  would  fulfill  the  terms  of  the  contract.  They 
did  not  offer  1,500  barrels  to  the  plaintiff,  but  the  plaintiff  telegraphed  to 
know  what  was  the  lowest  possible  offer  of  sale  they  would  make  for  a  given 
quantity  of  rosin,  viz.,  1,500  ban-els.  It  was  the  plaintiff  that  flxed  the 
number  of  barrels  that  he  desired  to  buy,  and  not  the  defendants  the  numl)er 
of  barrels  they  desired  to  sell.  If  they  had  had  but  1,000  barrels  on  hand,  the 
letter  would  have  been  entirely  true,  because  they  might  very  well,  in  order 
to  fill  the  order,  have  intended  to  go  into  the  market  to  procure  the  remainder; 
and  their  letter  of  the  25th  is  entirely  consistent  with  tiie  ideii  that  they  were 
not  selling  what  they  had  on  hand,  but  were  going  into  the  market  to  pur- 
chase, l>e^use  they  say,  in  protest  against  being  required  to  hold  the  rosin  for 
80  or  40  days  awaiting  the  arrival  of  tlie  vessel,  "our  object  in  making  such 
a  low  price  at  the  time  was  to  make  a  quick  turn,  and  we  are  disappointed. " 
This  language  clearly  implies  the  fact  that  they  expected  to  go  into  the  mar- 
ket to  purchase  some  portion  of  this  rosin,  if  not  the  whole,  and  the  evidence 
shows  that  they  had  not  on  hand  any  1,500  barrels  of  rosin. 

But  the  intention  of  the  parties  is  further  shown  by  their  correspondence 
in  respect  to  the  expenses  attending  the  holding  of  this  merchandise.  In  the 
letter  of  the  25th,  the  defendants  say:  "If  we  have  to  carry  it  for  the  buyer's 
vessel,  we  will  have  to  charge  the  actual  expenses,  i.  e.,  storage,  interest^  and 
insurance."  In  reply  to  this,  the  plaintiff  says,  among  other  things:  "My 
margin  of  2i}  per  cent,  will  not  admit  of  my  paying  any  charges."  Kow,  if 
this  property  was  to  be  the  plaintiff's  at  the  time  of  the  entering  into  this 
contract  of  sale,  why  should  the  defendants  pay  insurance,  interest,  and  stor- 
age? If  this  rosin  had  been  destroyed  prior  to  the  expiration  of  the  40  days 
and  the  expiration  of  the  contract,  and  the  defendants  had  attempted  to  hold 
the  plaintiff  for  the  purchase  price  of  the  rosin,  it  is  clear  that  they  could  not 
have  recovered  under  such  a  contract  as  this.  It  is  a  familiar  principle  that, 
if  anything  remains  to  be  done  by  a  seller  of  merchandise  to  put  the  same  in 
a  deliverable  shape  so  that  the  purchaser  has  an  option  of  refusal  to  accept  in 
case  such  things  are  not  done,  no  title  passes;  and  the  only  exception  to  this 
rule  is  that,  where  goods  are  sold  by  weight  or  measure,  the  exact  quantity 
may  be  ascertained  in  order  to  fix  the  price  to  be  paid.  In  the  case  at  bar  cer- 
tificates were  provided  for,  and  th^  plaintiff  might  refuse  to  accept  the  rosin 
if  unaccompanied  with  these  certificates,  and  he  hin:iself  stated  that,  if  the 
rosin  was  not  so  accompanied  when  tendered  for  delivery,  he  would  not  have 
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accepted  the  same.  Now.  if  it  wm  bia  property,  and  he  had  bought  it.  and 
the  title  waa  blBt  why  would  he  not  take  it?  He  would  not  take  it,  because 
the  title  was  never  in  him,  and  because  by  the  terms  of  the  contract  be  bad 
never  accepted  the  property  as  a  compliance  with  the  contract,  and  need  not 
do  so  unless  accompanied  by  these  certificates. 

It  is  urged  that,  even  if  the  contract  should  be  considered  as  executory,  the 
defendant  was  not  relieved  from  the  obligation  to  deliver,  upon  the  gioond 
that,  before  the  defendants  could  forfeit  the  righls  of  the  plaintiff  thereunder. 
the  obligation  rested  upon  them  to  give  notice  to  plaintiff  requiring  per- 
formance, for  some  reasonable  time,  and  that  no  such  notice  was  ever  given; 
and  it  is  urged  that  the  statement  in  the  plaintiff's  letter  of  February  23d. 
that  the  vessel  would  report  at  Savannah  within  the  next  30  or  40  days,  and 
might  in  10  days,  was  not  a  condition  precedent,  but  was  made,  not  prior, 
but  subsequent,  to  tlie  contrHCt,  and  was  a  general  statement  for  the  inform- 
ation  of  the  defendants.  That  this  is  not  the  case  is  clearly  established  bf 
the  evidence;  the  defendants  claiming  that  the  telegram  meant  prompt  de- 
livery and  that  they  were  striving  to  obtain  a  contract  for  prompt  deliv- 
ery; and  tinally  they  receded  from  their  proposition,  and  accepted  the 
condition  that  the  vessel  would  report  at  Savannah  within  the  next  30  or  40 
days,  tbey  to  be  at  the  expense  of  storage,  etc.,  until  the  vessel  had  reported. 
It  was  clearly  the  intention  of  the  parties,  in  view  of  these  explanations,  that 
this  vessel  should  be  there  within  the  period  named,  and  that  was  one  of  the 
conditions  of  the  contract.  And  the  defendants  owed  no  obligation  to  the 
plaintiff  except  to  wait  for  the  expiration  of  the  time,  and.  after  the  time  ex- 
pired in  which  the  plaintiff  agreed  to  have  his  vessel  there,  they  were  ab- 
solved from  completion  of  the  contract. 

The  claim  that  by  the  letter  of  the  4th  of  March,  in  which  the  plaLntifl 
Stated,  "I  note  that  the  1,500  bbls  M.  will  be  held  awaiting  the  arrival 
of  the  vessel,"  in  no  way  militates  against  this  theory.  He  did  not  refer  to 
the  indefinite  arrival  of  the  vessel,  bat  to  its  arrival  within  the  40  days, 
which  was  the  utmost  limit  for  which  the  plaintiff  had  asked  the  defendants 
to  hold  the  rosin  for  the  purpose  of  delivery.  It  is  urged  that,  even  if  it 
should  be  held  that  time  was  of  the  essence  of  the  contract,  tlie  40  days  should 
be  computed  from  the  time  the  stipulations  were  all  agreed  to,  and  as  the  de- 
fendants wrote  on  the  2d  of  March,  "  we  liave  concluded  to  accept  your  stipu- 
lations," that  the  time  was  to  ran  from  the  2d  of  March.  This  is  not  tho 
contract.  The  plaintiff  did  not  state  that  the  vessel  would  report  at  Savan- 
nah within  30  or  40  days  from  the  2d  of  March,  but  stated  that  it  would  re- 
port within  80  or  40  days  from  the  23d  of  February,  because  in  his  letter  of 
that  date  he  says:  "The  vessel  will  report  at  Savannah  within  the  next  30  or 
40  days."  How  it  is  possible  to  import  the  2d  of  March  into  such  a  condition 
It  Is  difficult  to  imagine.  It  is  probably  true  that  the  contract  was  not  finally 
terminated  until  the  2d  of  March,  but  part  and  parcel  of  the  stipulations  was 
the  agreement  upon  the  part  of  the  plaintiff  to  have  his  vessel  there  within 
40  days  from  the  23d  of  February.  We  think,  therefore,  that  upon  tlte  un- 
disputed evidence  the  contract  was  an  executory  contract,  and  tiutt  the  time 
for  its  completion  on  the  part  of  the  plaintiff  having  arrived,  and  ha  not  hav- 
ing performed  his  part  of  the  contract,  the  defendants  were  absolved  from 
performing  theirs,  and  no  right  of  recovery  existed  in  the  plaintiff  by  reason 
of  the  non-delivery  of  this  rosin.  The  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event.    All  ooncor. 

National  Bboadwat  Bank  «.  Swirr  et  ta.,  (two  cases.) 
(Supreme  Court,  Oeneral  Term,  First  Department.    February  11, 1891.) 
A/enam  on  Nora — FiMAnisa — Fbitolocb  Akbwir. 

In  an  action  acalnst  one  of  three  makers  and  indorsera  of  a  note,  an  saswor  ntkeif' 
<ng  that  before  action  brought  plaintiff  had  sued  on  the  nota,  aaa  reoovwad  Jnds- 
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ment  agalnat  tbe  other  makers  and  Indoraert,  and  that  the  aaaas  of  aotloa  waa 
thereby  merged  In  the  jnd  gment,  whloh  wa»  a  bar  to  any  farther  aoUon  oit  th»  aota, 
cannot  be  stricken  out  as  frivolous. 

Appeal  from  special  term,  New  York  county. 

Two  actions  brought  by  the  National  Broadway  Bank,  in  tbe  city  of  New 
York,  against  Henry  V.  Hitcb,  impleaded  with  Humphrey  H.  iiwlft  and  Al< 
fred  Swift,  as  members  of  the  firm  of  H.  H.  Swift  &  Co.,  to  recover  on  a 
promissoiy  note  made  by  said  firm.  Defendant  Hitch  appeals  from  orders 
striking  ont  bis  answer  as  frivolous.  The  foUowing  is  a  copy  of  the  answer: 
"The  defendaut  Henry  F.  Hitch,  by  Henry  De  Forest  Weekes,  his  attorney 
herein,  separately  answers  the  complaint  herein,  as  follows:  He  alleges  that 
heretofore  the  plaintiff  commenced  an  action  upon  the  promissory  note  alleged 
in  tbe  complaint  herein  in  the  supreme  court,  and  that  on  the  21st  day  of  July, 
1886,  in  the  said  supreme  court,  in  said  action,  a  judgment  was  entered  and 
recoTered  by  said  plaintiff  against  Humphrey  H.  Swift  and  AJfred  G.  Swift, 
as  makers  and  indorsers  of  said  promissory  note  under  the  said  firm  name  of 
H.  H.  Swift  &  Co.,  which  judgment  was  for  the  sum  of  five  thousand  and 
aeventy-nine  and  22-100  dollars,  damages  and  costs,  and  was  recovered  for 
and  upon  the  same  cause  of  action,  for  and  upon  which  said  plaintiff  com- 
menced and  is  prosecuting  this  action  against  this  defendant,  impleaded  with 
■aid  Swifts,  and  that  the  said  judgment  so  entered  and  recovered  has  not  been 
▼acated,  reversed,  or  modified,  but  still  remains  with  the  same  force  and  effect 
which  it  had  at  the  time  of  the  rendition  and  recovery  thereof;  and  this  de- 
fendant alleges,  on  information  and  belief,  that  the  said  Judgment  so  recov- 
ered merges  tbe  said  promissory  note,  and  all  and  every  cause  of  action  thereon, 
and  is  a  bar  to  any  recovery  thereon  or  herein  against  this  defendant,  and 
that  by  the  entry  and  recovery  of  said  Judgment  the  said  plaintiff  is  precluded 
from  maintaining  this  action  against  this  defendant.  Wherefore  said  defend- 
ant demands  Jnt^ment  against  the  plaintiff  for  Uie  dismissal  of  the  complaint 
and  for  tbe  costs  of  this  action." 

Argued  before  Yax  Brunt,  F.  J.,  and  Dahibls  and  O'Brun,  JJ. 

H.  A.  Fonter,  tor  appellants.    Kelly  di  MaaRae,  for  respondent. 

Fbr  Cubiah.  We  are  of  the  opinion  that  the  points  of  the  respondent 
demonstrate  beyond  question  that  the  answer  which  was  stricken  out  as  friv- 
<rious  was  not  subject  to  that  criticism.  The  order  appealed  from  has  been 
argued  by  him  precisely  tbe  same  as  though  it  came  before  this  court  upon  a 
demurrer,  and  the  question  Involved  is  certainly  not  so  clear  in  favor  of  the 
respondent  as  to  justify  the  court  in  striking  out  the  answer  as  frivolous. 
The  Older  should  be  reversed,  with  910  costs  and  disbursements. 


Shaw  v.  Wklluan  et  aU 

(Supreme  Court,  Oeneral  Tsrm,  fV«t  DepartmefU.    February  It,  1891.) 

1.  Flbdos  at  UosTOASi — Bights  of  Plbdoeb — Fobholobubb. 
^^  The  owner  of  a  bond  and  mortgage  pledged  as  collateral  security  for  a  debt  less 
than  the  face  of  the  mortgage  haa  no  right  to  declare  the  principal  of  the  mortgage 
due  for  default  in  payment  of  the  taxes  without  the  authority  or  cononrrenoe  of  the 
pledgee,  and  he  cannot  sue  to  foreclose  the  mortgage^     ^  ^X  u 
%.  Costs — Extra  Allowahoe — ^Dismisbal  or  FoRBULosuis. 

Upon  the  dismissal  of  the  complaint  in  foreclosure  prooeedlnga  an  extra  allow* 
aoce  of  $100  to  the  mortgagor  is  not  excessive. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  John  C.  Shaw  against  Francis  L.  Wollman  aod  othwt.  Plain- 
till  appeals  from  a  judgment  dismissing  bis  complaint  apon  tJto  merits*  aad 
als»  from  aa  order  granting  an  extra  allowance. 

Argned  before  Vak  Bbxtst,  P.  J.,  and  Bbadt  and  DASUXSt  JJ. 
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John  O.  Shaw,  in  pro,  per,,  (€fraU  Nathan,  of  counsel,)  for  appellant. 
Bdgar  J.  Nathan,  for  respondents. 

Dantels,  J.  Tbe  Judgment  recovered  dismissed  the  complaint  for  the 
forpclosure  of  a  mortgage  executed  by  tbe  defendant  Francis  S.  Weliman 
and  Cora,  his  wife,  to  secure  the  payment  of  95,000,  with  interest,  to  the 
plaintifF,  his  heirs,  executors,  administrators,  or  assigns,  on  the  Ist  of  Octo- 
ber, 1891.  The  action  was  commenced  in  or  about  the  month  of  May,  1889,  be- 
cause of  a  default  by  the  mortgagors  in  the  payment  of  the  taxes  fur  ttie  years 
1886, 1887,  and  1888.  Themortgageprovided.  in  case  of  such  a  default  for  the 
space  of  60  days,  that  the  principal  sum  secured  should,  at  the  option  of  tbe 
mortgagee,  or  his  legal  representatives,  become  due  and  payable  immedi- 
ately; and  that  option  was  made  by  tlie  plaintiff  before  this  suit  was  com- 
menced. But  the  further  fact  appeared  in  the  case  that  on  the  17th  of 
March,  1887,  the  plaintiff  assigned  the  mortgage  and  the  debt  thereby  se- 
cured to  Reuben  Koes,  who  at  his  own  instaiice,  and  during  the  pendency  of 
the  action,  was  made  a  defendant  thert-ln.  ^he  assignment  to  tiiis  defend- 
ant was  absolute  in  form,  but  in  fact  made  to  secure  to  him  the  payment  of 
the  sum  of  84,000,  which  still  remained  unpaid,  and  he  at  no  time  elected  to 
declare  the  debt  secured  by  the  mortgage  to  be  due  for  the  non-payment  of 
these  taxes.  The  object  to  be  attained  by  this  part  of  the  mortgage  was  to 
prevent  the  security  from  being  reduced  or  diminished  by  the  unnecessary 
existence  of  taxes  upon  tbe  property.  It  was  for  the  benefit  of  the  secnrity, 
and  its  complete  preservation;  and  after  the  assignment  the  assignee  became 
entitled  to  its  benefit  to  the  extent  of  four-fifths  of  tbe  second  indebtedness, 
for  by  the  assignment  to  bim  the  entire  mortgage,  with  each  of  its  covenants 
and  provisions,  was  to  that  extent  assigned  to  him;  and  after  that  the  mort- 
gagee had  not  the  power  to  exercise  control  over  it,  so  far  as  it  had  been 
transferred  by  the  assignment.  Brown  v.  Blydenburgh,  7  N.  Y.  141, 145.  That 
was  the  clear  nature  and  effect  of  the  assign  ment.y  It  gave  the  assignee  con- 
trol over  the  security  to  at  least  the  extent  of  the  interest  assigned  to  him; 
and  whether  the  debt  secured  should  become  due  because  of  this  default  of 
the  owner  of  the  equity  of  redemption  was  so  far  contided  to  him  to  deter- 
mine. That  resulted  from  the  assignment,  which  was  subject  to  no  reserva- 
tion or  exception  beyond  a  right  of  redemption  in  the  plaintiff.  He  oould 
have  redeemed  tbe  security  by  paying  what  was  owing  from  him  to  the  as- 
signee, and  thereby  reacquired  the  sole  right  to  exercise  this  option;  but 
that  life  did  not  do.  On  the  contrary,  without  the  authority  or  ooncarrenoe 
of  the  assignee,  and  without  ascertitining  whether  he  deemed  it  for  his  in- 
terest that  advantage  should  be  taken  of  this  clause  in  the  mortgage,  the 
plaintiff  declared  the  debt  to  be  due.  The  right  to  do  this  was  equally  for 
tbe  benefit  of  the  entire  debt.  It  was  an  entirety,  consisting  of  an  option 
affecting  the  whole  debt  secured,  and  not  a  part  of  it.  To  toke  advantage 
of  it  was  an  authority  vested  in  the  owners  of  the  debt,  not  in  a  portion  of 
it;  and  as  long  as  the  assignee  did  not  assent  to  the  exercise  of  the  option 
the  term  of  credit  was  not  forfeited  or  lost  by  the  act  alone  of  the  assignor. 
This  subject,  under  circumstances  quite  similar  in  their  effect,  was  exam- 
ined in  Marine  Bank  v.  International  Bank,  9  Wis.  57,  and  the  same  con- 
clusion was  adopted  by  the  court.  It  further  appeared  that  these  taxes  were 
paid  on  the  21st  of  October,  1889,  and  that  fact  was  alleged  by  a  supple- 
mental answer  as  a  defense  to  the  action.  This  payment  fully  restored  all 
the  rights  intended  to  be  protected  by  this  part  of  the  mortgage.  It  indem- 
nified both  the  plaintiff  and  his  assignee  against  all  possible  prejudice  or  loss 
arising  from  the  default;  and  when  that  appears  to  be  the  fact  it  is  tbe 
policy  of  courts  of  equity  to  consider  tbe  default  to  have  been  redeemed  by 
the  payment.  2  Story,  Eq.  Jur.  (5th  £d.)  §  1814  When  indemnity  can  in 
this  manner  be  secured,  and  that  shall  in  fact  be  made,  then  tbe  rule  in 
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equity  Is  not  to  enforce  the  forfeiture  otherwise  coming  into  existence.  Id. 
§  1319.  On  this  fact  of  payment  of  the  taxes  a  defense  was  also  presented 
to  the  action.  The  allowance  complained  of  was  made  for  the  mortgagor, 
amounting  to  the  sum  of  $100.  It  was  authorized  in  the  suit  as  one  for  the 
foreclosure  of  a  mortgage  upon  real  property,  by  section  3253  of  the  Code  of 
CItII  Procedure,  and  was  by  no  means  unreasonable  in  its  amount.  With- 
out, therefore,  considering  whetlier  the  action  was  regularly  brought  by  tlie 
plaintiff  without  in  the  first  instance  making  his  assignee  a  party,  and  which 
was  so  much  discussed  on  the  argument,  both  the  judgment  and  the  order 
should  be  afiSrmed,  with  costs.    All  concur. 


SSNTJENNB  «.  KeLLT. 

(Srrpreme  Court,  General  Term,  Ftnt  Department    March  18, 1891.) 

1.  COSTKACT— TiMB  OF  PERFORMANCE — "AS  SoON  AS  POSSIBLE. " 

A  contract  to  do  a  particular  thing  "  as  soon  as  possible  "  does  not  mean  that  it  !• 
to  be  done  "within  a  reasonable  time, "  but  that  it  should  be  done  with  all  possible 
expedition. 
S.  Same— Action— BviDBNCB. 

The  question  put  to  a  witness  in  an  action  on  snob  contract  as  to  what  was  a 
"reasonable  time  "is  faulty,  as  calling  for  an  opinion  upon  a  question  of  law,  and  as 
assuming  that  "a  reasonable  time"  and  **as  soon  as  possible"  are  synonymous. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Edward  H.  Sentenne  against  Horace  B.  Kelly.    There  was  a  ver- 
dict for  plaintiif,  and  from  the  judgment  entered  thereon  defendant  appeals. 
Argued  before  Van  Bkunt,  P.  J.,  and  Daniels  and  O'Beien,  JJ. 
Wm.  Geo,  Oppenhetm,  for  appellant.     Henry  B.  B.  Stapler,  for  respondent. 

O'Brien.  J.  This  action  was  brought  to  recover  $1,431.90,  for  breach  of 
the  following  contract:  "New  York.  April  27th,  1887. 

"New  York  Land  Blast  Wobks:  You  are  hereby  authorized  to  manu- 
facture for  us  fifteen  hundred  (1,500)  embossed  glass  signs;  size,  seven  by  nine; 
framed  in  like  sample,  and  worded  as  follows,  to-wit:  [Like  sample.]  Eight 
hundred  to  be  delivered  as  soon  as  possible,  balance  within  eigliteen  montlis, 
for  which  we  agree  to  pay  two  thousand  dollars  ($2,000.00)  for  1,500  signs. 
[Signed]  "Horace  B.  Kelly  &  Co." 

The  defenses  interposed  were  that  the  signs  delivered  were  not  like  sample, 
and  were  not  delivered  within  the  time  as  called  for  by  the  contract.  As  to 
the  first  defense  there  was  conflicting  evidence  as  to  whether  or  not  the  signs 
delivered  were  like  the  sample;  and,  while  some  fault  might  be  found  to  the 
admission  of  evidence  under  objection  of  one  of  plaintiff's  witnesses  as  to  the 
difficulty  in  obtaining  in  the  market  the  leather  back  similar  to  the  sample, 
the  injury  thereby  done  would  not  be  sufficient  to  call  for  the  reversal  of  the 
judgment  based  upon  a  verdict  which,  upon  all  the  facts  relating  to  this  issue, 
the  jury  found  adverse  to  defendant.  To  entitle  plaintiil  to  recover  it  was 
incumbent  to  show  that  the  goods  were  delivered  "as  soon  as  possible,"  so 
as  to  be  within  the  terms  of  the  contract.  As  the  exceptions  taken  to  the 
judge's  charge  and  to  the  exclusion  and  admission  of  testimony  are  to  be  deter- 
mined by  the  consideration  of  what  was  meant  by  this  expression  "as  soon  as 
possible,"  it  is  necessary  at  the  outset  to  have  this  phrase  defined.  InAttwood 
V.  Emery,  1  C.  B.  (N.  S^  113,  it  was  said:  "The  expression  is  one  tliat  is 
susceptible  of  several  different  significations."  •  In  that  case  Cresswell,  J., 
says:  "The  case  has  been  argued  upon  the  assumption  that  the  plaintiff's 
engagement  was  to  execute  the  work  with  more  speed  than  would  have  l>een 
required  had  the  words  been  •  within  a  reasonable  time.'  *  *  *  If  defend- 
ant had  intended  to  have  the  hoops  within  the  limit  be  should  have  taken  care 
to  express  himself  accordingly.  I  think  this  contract  means  no  more  than  a 
v.l3N.Y.B.no.4 — 34 
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reasonable  time,  regard  being  bad  to  the  plaintiff's  facilities  and  extent  of 
business,  and  the  contracts  he  ^readj  bad  on  hand."  In  that  same  case 
Ceowder,  J.,  says:  "The  words  ■  as  soon  as  possible '  clearly  meant  ■  as  soon 
as  you  possibly  can.'  Nor  can  I  understand  how  it  can  reasonably  be  sug- 
gested that  either  party  contemplated  that  the  plaintiffs  were  to  put  aside  any- 
other  engagement  in  order  that  this  particular  one  should  be  performed.  If 
the  defendant  had  desired  to  have  the  goods  by  a  limited  time  he  should  have 
taken  care  to  have  given  a  more  limited  order."  In  Engineering  Co.  t.  Mo 
Haffie,  29  Moak,  Eng.  R.  102,  the  case  of  Attwood  v.  Bmery,  supra,  was  exam- 
ined and  criticised.  Bramwell,  L.  J.,  says:  "  To  do  a  thing  as  soon  as  possible 
means  to  do  it  within  a  reasonable  time."  In  Attwood  v.  Emery,  the  expres- 
sions of  eminent  judi;es  seem  to  favor  a  different  view  as  to  the  construction 
of  the  words  •  as  soon  as  possible.'  I  quite  agree  that  a  manufacturer  or 
tradesnan  is  not  bound  to  discard  all  other  work  for  the  occasion,  in  order  to 
take  in  hand  a  thing  which  he  promises  to  do  'as  soon  as  possible;'  for  in- 
stance, a  tailor,  who  accepts  an  order  to  make  a  coat  'as  soon  as  possible,' 
need  not  put  down  a  half-made  vest  in  order  to  begin  the  coat.  Every  cus- 
tomer knows  at  the  time  of  giving  the  order  that  tlie  manufacturer  or  trades- 
man may  have  other  orders  on  hand;  and  I  do  not  think  that  Attwood  v.  Em- 
ery goes  further  than  this.  *  *  *  If,  howeVer,  it  is  an  authority  in  favur 
of  tlte  defendants  I  cannot  agree  with  it.  In  construing  the  contract  in  the 
present  case,  I  think  it  would  be  utterly  unreasonable  to  hold  that  the  defend- 
ants were  not  bound  to  deli  ver  the  gun  until  the  state  of  ^affairs  in  their  work- 
shop should  allow  them  to  do  so.  The  defendants  ought  not  to  have  under- 
taken to  make  it  unless  they  were  certain  that  they  could  carry  out  their  con- 
tract." In  the  same  case  Cotton,  L.  J.,  says:  "By  the  words  '  as  soon  as 
possible'  the  defendants  must  be  taken  to  have  meant  that  they  would  make 
the  '  gun '  as  quickly  as  it  could  be  made  in  the  largest  establishment  witb 
the  best  appliances.  I  do  not  think  that  these  words  can  be  taken  to  mean 
that  the  defendants  merely  promised  to  make  the  'gun'  as  quickly  as  the 
means  at  their  disposal  might  allow."  In  Duncan  v.  Topham,  8  C.  B.  225, 
cited  In  Tobias  v.  Lissberger,  105  N.  T.  412, 12  N.  E.  Rep.  13,  where  the  con- 
tract was  to  send  five  tons  of  oil  cake,  to  be  delivered  directly,  a  verdict  in 
favor  of  the  plaintiff  was  reversed  because  the  judge  charged  that  the  mean- 
ing of  the  contract  was  that  the  goods  should  be  sent  as  soon  as  practicable; 
and  if,  on  the  evidence,  there  had  been  a  delivery  or  offer  to  deliver  within  a 
reasonable  time,  they  should  And  for  the  plaintiff.  It  was  therein  held  that 
"a  reasonable  time"  means  somewhat  more  protracted  time  than  "directly." 
There  is  of  course  a  distinction  between  "directly"  and  "as  soon  as  possible," 
and  the  only  purpose  of  referring  to  that  case  is  to  show  that  expressions  such 
as  "directly"  or  "as  soon  as  possible,"  are  not  synonymous  with  nor  do  they 
mean  the  same  thing  as  "a  reasonable  time."  InParsons  on  Contracts  (volume 
2,  7th  £d.,  p.  661,  foot  p.  794)  it  is  said :  "If  the  contract  specifies  no  time,  the 
law  implies  that  it  shall  be  performed  within  a  reasonable  time,  and  will  not 
permit  this  implication  to  be  rebutted  by  extrinsic  testimony  going  to  fix  a 
definite  time,  because  this  varies  the  contract.  What  is  a  reasonable  time 
is  a  question  of  law."  In  Addisoti  on  Contracts,  (volume  2,  p.  1188,)  where 
a  number  of  authorities  are  cited,  the  rule  is  thus  stated:  "A  contract  to  do 
a  particular  thing  directly  or  as  soon  as  possible  or  forthwith  does  not  mean 
that  it  is  to  be  done  instantly,  but  there  must  be  no  delay  in  performance; 
and  such  a  contract  requires  a  much  more  speedy  fulfillment  than  a  contract 
to  do  a  thing  within  a  reasonable  time."  These  authorities  are  sufficient  for 
the  statement  that  unless  tlie  expression  "as  soon  as  possible"  meant  a  greater 
celerity  than  a  "reasonable  time"  then  it  was  utterly  superfluous  in  the 
contract,  for,  as  we  have  seen,  if  no  time  is  specified,  the  law  implies  that  it 
is  to  be  performed  within  a  reasonable  time.  Applying  the  law  as  thus 
Settled  by  text-writers  and  in  cases  to  the  questions  presented  by  the  excep- 
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tions,  it  remains  to  determine  whether  any  error  was  committed  sufficient  to 
juatifjr  a  reversal. 

Taking  the  judge's  charge  as  a  whole,  I  do  not  think  any  fault  can  be  found 
tbeiewi^;  for,  though  be  defines  the  words  "as  soon  as  possible"  as  aynony- 
mouB  with  "a  reasonable  time,"  he  qualifies  the  latter  exprbssion  in  such  a 
way  to'bring' it  within  the  rule,  so  that  the  jury  were  correctly  instructed  with 
jregard  to  plaintiff's  duty  in  reference  to  delivering  tlie  signs  with  all  possible 
expedition.  In  other  parts  of  the  case,  however,  we  do  not  find  the  same 
care  otnerved,  and,  notwithstanding  the  objection  made  by  the  defendant, 
the  court  and  the  plaintiff  treated  the  expression  "as  soon  as  possible"  as  synon- 
ymons  with  "a  reasonable  time."  Thus  the  plaintiff  .iieked  the  witness: 
"What,  in  your  opinion,  would  be  a  reasonable  time  for  the  makln;;  and  de- 
livery and  framing  of  800  embossed  signs  such  as  I  show  you?"  This  ques- 
tion is  faulty  in  two. respects:  First,  as  calling  for  an  opinion  upon  a  question 
"wbicb  the  court  had  ruled  was  a  question  of  law;  ani,  aecimdly,  as  assuming 
that  "a  reasonable  time"  and  "as  soon  as  possible"  were  one  and  the  same 
expression.  The  same  fault  is  to  be  found  with  the  questions  asked  by  plain- 
tiff as  they  appear  upon  page  34  of  the  printed  record.  These  queations 
directly  pointed  to  one  of  the  main  issues  about  which  the  parties  were  con- 
tending, and,  while  it  would  have  been  proper  to  have  allowed  witnesses  who 
were  competent  by  reason  of  their  experience  to  state  how  long  it  would  have 
taken  to  manufacture  the  signs,  this  would  .not,  as  the  question  asked  and 
answered  did,  intrench  upon  the  province  of  the  jury.  ■Qitttwilligv..Ziiber- 
bier,  41  Hun,  865.  The  latter,  under  the  instructions  of  the  sourt  as  to. the 
construction  to  be  given  to  the  contract,  were  to  determine  wtiat  these  wit- 
nesses were  allowed  to  conclude,  viz.,  whether  the  delivery  was  made  in  time. 
The  defendant's  grievance  in  respect  to  this  testimony  is  accentuated  when 
we  refer  to  a  similar  question  asked  by  the  defendant,  which  inall  respects  was 
like  those  admitted  on  plaintiff's  behalf,  except  that  instead  of  using  the 
phrase  "a  reasonable  time"  the  one  ussd  was  that  of  the  contract,  namely, 
"as  soon  as  possible. "  This  question  was  as  follows:  "Your  contract  is  800 
signs,  to  be  delivered  as  soon  as  possible.  The  date  is  April  27th.  State 
what  you  uonsider  'as  soon  as  possible.'"  Ttiia  question  was  objected  to  as 
being  a  question  of  law,  and  the  objection  was  sustained,. and  defendant  ex- 
cepted. It  will  thus  be. seen  that,  while  we  agree  with  the  excluding  of  the 
last  question,  it  seems  but  proper  that,  whercthe  same  questions  were  asked 
and  answered  in  favor  of  the  .plaintiff,  a  similar  rule  at  .least  should  have 
been  applied  in  favor  of  the  defendant,  and  the  testimony  so  objected  tosbould 
have  been  excluded.  These  errors  cannot  be  regarded  as  immaterial,  because 
they  went  to  the  whole  gist  of  the  action;  and  upon  a  Ecading  of  the  whole 
case  it  is  evident  tlKit  the  confusion  introduced  relative  to  plaintiff's  duty  in 
respect  to  time  of  delivery  must  neeeaSHTily  have  prej  udieed  the  defendant.  In 
Brady  v.  Ceusidy,  104  N.  Y.  147, 10  N.  E.  Rep.  131,  it  was  held  that  "when 
the  terms. and  language  of  the  contract  are  ascertained  in  the  absence  of  tech- 
nical phrases,  or  of  terms  the  meaning  of  which  is  obscure,  or  of  latent  am- 
biguities, rendering  the  subject-matter  of  the  contract  uncertain  and  doubt- 
ful, the  office  of  interpreting  its  meaning  belongs  to  the  court."  See,  also, 
Ihcight  V.  Innurance  Co.,  103  X.  Y.  353.  8  N.  £.  Bep.  654.  The  language 
nsed  4n  this  contract  was  neither  ambiguous  nor  technical,  and  the  oonstruo- 
tion  thereof  was  for  the  court,  and  nut  for  the  witnesses.  We  are  unable  to 
reconcile  the  rulings  made  for  and  against  the  plaintiff.  "An  unequal  ap- 
plication of  the  rules  of  evidence  offered  by  one  party,,  and  excluding  evidence 
of  the  same  character  on  the  same  point  offered  by  the  other,  is  good  ground  of 
reversal."  Holtm  v.  Holten,  5  Wkly.  Dig.  14.  It  is  unnecessary,  therefore, 
to  consider  the  other  questions  raised  upon  this  appeal,  as  the  judgment  must, 
for  the  reasons  stated,  be  reversed,  and  a  new  trial  had.  with  eosts  to  defend- 
ant to  abide  the  event, 
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Van  Bbunt,  P.  J.  {oonourring.)  I  concur  in  the  reaalt.  It  does  not  ap- 
pear that  adjudications  can  alter  the  import  of  plain  words  in  a  contract.  It 
seems  to  me  that  the  fact  that  as  without  any  words  of  expedition  in  tbe  con- 
tract the  plaintift  would  have  been  bound  to  furnish  tbe  goods  within  a  rea- 
sonable time,  the  addition  of  such  words  shows  conclusively  that  the  parties 
had  in  mind  something  in  addition  to  what  the  law  implied.  "Within  a 
reasonable  time"  seems  to  mean  within  such  time  as  can  be  done  following 
the  ordinary  course  of  business;  "as  soon  as  possible"  seems  to  mean  as  soon 
as  can  be  done,  using  the  greatest  diligence. 

Danibls,  J.    I  concur  In  tbe  result. 


Sh£X>ard  et  al.  v.  Whalet  at  al, 
(Snpretne  Court,  Special  Term,  New  York  County.    July  15, 18B0.) 

UORTO^OB  FORXOLOSURK — SALB — POBTPONEMBNT. 

A  referee  appointed  to  coaduct  a  sale  of  land  on  mortgage  foreoloaure  must  do- 
termine  the  time  when  tbe  sale  shall  take  place ;  and  where,  at  the  time  and  place 
advertised  for  the  sale,  plaintiff's  attorney,  without  authority  from  the  referee, 
orders  the  sale  to  be  postponed  on  account  of  the  latter's  absence,  tbe  sale  must  be 
readvertised  by  the  referee. 

At  chambers.  Mortgage  foreclosure  by  Shepard  and  others  against  Wlialey 
and  others.  A  decree  of  forpclosure  was  rendereci,  and  a  referee  appointed  to 
conduct  tbe  sale.  He  advertised  the  premises  to  be  sold  at  the  real-estate  ex- 
change in  Kew  York  city  on  July  8,  1890.  On  the  day  of  sale  the  referea 
failed  to  put  in  an  appearance,  and  the  auctioneer,  by  direction  of  plaintiff's 
attorney,  postponed  the  sale  to  July  16, 1890.  The  Farmers'  Loan  &  Trust 
Company,  one  of  the  parties  to  the  action,  now  moves  that  the  referee  be  or- 
dered to  readvertise  the  sale. 

F.  C.  Canteen,  for  plaintiffs.  Turner,  MoClure  <£  Solston,  for  Farmers' 
Loan  &  Trust  Company. 

Andrews,  J.  The  determination  of  the  question  whether  a  sale  of  real 
estate  under  a  decree  of  foreclosure  shall  be  postponed  is  not  a  mechanical  act, 
but  one  which  involves  the  exercise  of  the  judgment.  This  is  not  only  so 
theoretically,  for  the  amount  realized  sometimes  depends  largely  upon  the 
time  when  the  sale  is  made.  The  referee  is  the  person  appointed  by  the  court 
to  conduct  the  sale,  and  it  is  in  his  duty,  among  other  things,  to  determine 
the  time  when  the  sale  shall  take  place,  and  he  cannot  delegate  the  perform- 
ance of  his  duty  to  the  auctioneer,  the  plaintiffs  attorney,  or  any  one  else. 
All  parties  interested  in  the  sale  or  the  result  of  it  are  entitled  to  the  exercise 
of  the  judgment  of  the  referee  upon  this  question,  and  a  postponement  by  any 
one  but  the  referee  is  an  irregularity.  It  is  hardly  worth  while  to  speculate 
as  to  what  the  effect  of  such  irregularity  would  be,  or  as  to  who  could  take 
advantage  of  it.  It  is  certain  that  injury  might  result  to  some  one  from  a 
postponement  so  made,  and  it  Is  certain  that,  upon  the  application  of  any  per- 
son so  injured,  tbe  sale  would  be  set  aside.  In  Powell  v.  Tuttle,  3  K.  Y.  396, 
a  sale  made  by  one  loan  commissioner  was  set  aside.  The  law  required  that 
the  sale  should  be  made  by  two  commissioners,  but  only  one  was  present.  The 
sale  was  In  tbe  country,  and  in  the  winter.  The  weather  and  roads  were  bad. 
but  one  bidder  was  present,  and  property  worth  S5,000  was  knocked  down  to 
him  for  less  than  $500.  The  circumstances  were  such  that  the  sale  should 
have  been  postponed,  (though  no  charge  of  fraud  or  collusion  was  made,)  and 
the  court  of  appeals  held  that  the  decision  of  the  question  whether  the  sale 
should  go  on  or  be  put  off  was  a  judicial  act,  and  that  the  parties  interested 
were  entitled  to  have  had  that  question  determined  by  both  commissioners. 
That  case  is  decisive  of  the  present  motion,  for.  if  it  was  essential  that  both 
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commissioners  should  pass  upon  the  question  of  postponement,  a  fortiori  it  is 
necessary  tliat  such  question  should  be  decided  by  the  referee  when  but  one 
person  has  authority  to  conduct  the  sale.  The  affidavit  upon  which  the  mo- 
tion is  made  is  open  to  tiie  criticism  that  some  of  the  statements  contained  in 
it  are  made  upon  information  only,  but  I  thinic  there  is  enough  in  it  to  show 
that  the  sale  was  not  postponed  by  the  referee,  or  in  pursuance  of  bis  positive 
instructions.  Besides,  if  such  had  been  the  case,  I  presume  an  affidavit  to 
that  effect  would  liave  been  submitted.  Apparently  the  question  whether 
there  should  be  a  postponement  was  decided  by  the  plaintiff's  attorney.  I  do 
not  intend  to  hold  that  the  referee  could  not  have  postponed  the  sale  without 
being  personally  present  at  the  exchange.  •  He  might  have  decided  before  the 
time  fixed  for  the  sale  to  have  a  postponement,  and  have  given  positive  in- 
structions to  that  effect,  and  such  instructions  might  have  been  carried  out 
without  his  actual  presence  at  the  exchange.  What  I  do  hold  is  that  the  ques- 
tion of  a  postponement  must  be  decided  by  the  referee  himself,  either  in  person 
at  the  time  and  place  at  which  the  sale  is  advertised  to  take  place,  or  by  some 
positive  direction  given  beforehand.  I  think  the  motion  to  require  the  ref- 
eree to  readvertise  should  be  granted,  but  without  costs,  and  without  any 
direction  to  referee  as  to  the  time  when  the  sale  shall  take  place.  The  order 
will  be  settled  on  notice. 


LiNDB  et  tU.  V.  Grant,  Sheriff. 
(Supreme  Court,  General  Term,  First  Department.    February  18, 1891.) 

1.  WABEBOUasmtN — ^ASVANOBS — COMMISSIOK. 

Warehousemen  who  advance  money  upon  goo^   have  a  right  to  charge  8  commis. 
sion  for  the  trouble  and  expenses  they  may  be  put  to  In  the  transaction. 
S.  Bams — tJsmty. 

Flaintlfls  were  warehousemen,  also  doing  a  banking  business,  advancing  money 
open  their  receipt  for  the  proiwrty  deposited.  This  receipt  the  customer  desiring 
the  advance  indorsed  in  blanli,  and  gave  to  plaintifls,  with  his  promissory  note  also 
in  blank.  Upon  this  security  plaintifls  advanced  the  face  of  the  note  less  6  per 
cent  Interest  and  a  commission.  The  payment  of  the  note  plaintitTs  guarantied,  and 
procured  its  dlsconnt.  Held,  that  the  fact  that  the  money  advanced  was  paid  by 
plaintiffs  before  the  note  was  discounted  was  not  such  conclusive  evidence  in  re- 
gard to  the  transaction  being  a  cover  for  usury  as  to  justify  the  taking  of  the  ques- 
tion from  the  jury,  and  that  a  finding  that  the  transaction  was  legitimate  would 
not  be  disturbed. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Frederick  C.  Linde  and  Franklin  Rhodes  against  Hugh  J.  Grant, 
sheriff  of  the  city  and  county  of  New  York.  There  was  a  verdict  for  plain- 
tiffs, and  from  the  judgment  entered  thereon  in  their  favor  the  defendant  ap- 
peals. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bartlktt  and  Barrett,  JJ. 

Cochran  A  Grant,  (A.  Blumenstiel,  of  counsel,)  for  appellant.  Edvoard 
B.  Clinch,  (John  E.  ParsoTis,  of  counsel,)  for  respondents. 

Van  Brunt,  P.  J.  This  action  was  brought  to  replevin  certain  goods 
stored  with  the  plaintiffs  as  warehousemen  by  the  firm  of  G.  M.  Foster  &  Co. 
For  these  and  other  goods  stored  with  the  plaintiffs,  Foster  &  Co.  had  received 
warehouse  receipts,  upon  which,  with  their  notes,  loans  had  been  made  aggre- 
gating a  large  amount  of  money.  In  January,  1887,  in  actions  against  Fos- 
ter &  Co.,  writs  of  attachment  were  issued,  and  under  these  the  defendant,  as 
sheriff,  levied  and  took  into  his  possession  the  property  described  in  the  com- 
plaint, and  when  the  defendant  threatened  to  remove  the  goods  this  action 
was  commenced  to  recover  possession.  The  plaintiffs  claimed  possession  be- 
cause of  the  loans  hereinbefore  mentioned.  The  defense  is  that  the  loans  in 
question  were  made  by  the  plaintiffs  to  Foster  &  Co.  under  a  usurious  and 
corrupt  agreement.    There  was  some  question  also  as  to  a  lien  of  the  plain- 
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tiffs  for  storage.  Upon  tbe  tida]  a  special  verdict  was  rendered,  and  a  general 
verdict.  By  their  special  verdict  the  jury  foand — First,  that  the  plaintiffs 
were  entitled  to  possession  of  the  goods  by  virtue  of  their  lien  for  storage; 
second,  that  they  were  entitled  to  possession  by  reason  of  advances  made  on 
tbe  goods;  third;  that  the  plaintiffs  had  never  waived  their  lien  for  storage; 
and,  fourth,  that  the  plaintifFs  did  not  make  the  several  loans  or  adranoas 
upon  the  property  under  a  usurious  contract;  and  by  their  general  verdict  the 
jury  found  that  the.  plaintiffs  were  entitled  to  the  possession  of  the  property 
described  in  the  complaint,  and  from  the  judgment  thereupon  entered,  and 
from  an  order  denying  a  motion  for  a  new  trial,  this  appeal  is  taken. 

The  principal  question  raised  updn  this  appeal  is  whether  or  not  the  tnaas- 
actions  between  the  plaintiffs  and  Foster  &  Co.  were  usurious-  in  their  char* 
acter.  It  is,  of  course,  necessary  for  the  defendant  to  establish  this  defense; 
and,  as  intent  is  essential  to  constitute  the  offense  of  usury,  it  is  incumbent 
upon  thedefendant  to  establish  this  intent,  if  any  excess  of  interest  was  tal<en. 
It  is  undoubtedly  true  that,  if  the  facts  proven  clearly  establish  the  intent  to 
take  more  than  legal  interest  for  the  loan,  the  usury  is  made  out,  even  tiiougfa 
tbe  intent  to  take  usury  may  be  denied,  because  the  proof  of  the  doing' of  a 
thing  prohibited  by  the  law,  with  intent  to  do  the  same,  establishes  the  com- 
mission of  the  offense.  Therefore  if  the  transaction  between  the  plaintiff  and 
Foster  &  Co.  were  made  under  the  form  which  was  adopted  by  them  as  a  cover 
for  usury,  then  the  crime  of  usury  is  established. 

In  the  disposition  of  this  question,  although  there  are  various  transactions 
involved,  it  will  be  necessary  to  consider  the  facts  in  but  one  of  them,  as  the 
representative  of  a  class,  and  determine  whether  from  these  facta  it  neceaBar- 
rily  follows  that  the  transactions  were  usurious;  because,  if  any  other  infer- 
ence can  be  drawn  than  that  they  were  usurious,  the  jury  having  found  in  fa- 
vor of  the- plaintiffs  against  ths  claim  of  usury,  this  court  cannot  disturb  It. 
It  appears  that  the  plaintiffs  were  warehousemen,  and  that  in  connection  with 
tlieir  business  of  warehousemen  they  did  a  banking  business,  advancing  money 
upon  warehouse  receipts,  and  that  Foster  &  Co.  were  customers  of  theirs,  and 
had  stored  with  them  a  large  amount  of  property,  upon  which  the  plaintiffs 
had  made  advaneesi  Upon  the  deposit  of  property  the  plaintiffs  were  accus- 
tomed  to  issue  a  warehouse  receipt  to  Foster  &  Co.,  who  indorsed  the  same 
in  blank,  and  then  gave  their  note  to  the  plaintiffs,  accompanied  with  the 
warehouse  receipt,  whereby  at  some  future  day,  for  value  received,  they  prom- 
ised to  pay  "to or  order,  in  gold  coin  or  United  States  notes  or  treas- 
ury notes,  which  are  legal  tender,  having  deposited  with  said  bank  as  collat- 
eral security  for  the  payment  of  this  note,  and  also  as  collateral  security  for- 
all  other  present  or  future  demands,  of  any  and  all  kinds,  of  the  said  bank 
against  the  undersigned,  due  or  not  due. "  Tlien  follows  a  description  of  thei 
property,  with  a  power  of  sale.  Upon  this  security  the  plaintiffs  were  accus- 
tomed to  advance  the  face  of  the  note,  less  6  per  cent,  interest  and  commis- 
sion. The  payment  of  these  notes  the  plaintiffs  guarantied,  and  procured  the 
same  to  be  discounted  by  certain  banks.  It  further  appears  that  almost  all 
the  notes  held  by  the  plaintiffs  were  renewals  of  notes  which  fell  due  and  were 
not  paid  by  Foster  &  Co..  The  renewal  notes  not  having  been  paid  by  Foster 
&  Co.,  the  holders  of  the  notes  transferred  the  same  to  the  plaintiffs,  together 
with  the  warehouse  receipts  accompanying  tbe  same.  It  was  claimed  upon 
the  part  of  the  defendant  that  this  was  a  loan  of  money  by  the  plaintiffs  to 
Foster  &  Co..  at  a  usurious  rate  of  interest,  with  the  intention  of  taking  more 
than  the  statute  allowed,  and  that  consequently  usury  was  made  out.  Upon 
the  part  of  the  plaintiffs  it  was  claimed  that  they  simply  charged  this  commis- 
sion for  the  use.of  their  name  in  procuring  the-  money  from  these  various 
banks,  who  discounted  the  notes  upon  tlie  faith  of  their  guaranty.  The  evi- 
dence shows  beyond  question  that  the  identical  money  which  was  obtained 
upon  tbe  discount  of  these  notes  was  not  handed  over  by  plaintiffs  to  Foster 
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&  Co.  It  appeara  that  the  moneys  were  paid  to  Foster  &  Co.  bj  the  checks 
of  the  plaintiffs  upon  their  own  bank,  and  before  the  notes  in  question  had 
been  diseounted  by  the  bank  to  whom  they  were  subsequently  transferred  by 
the  plaintiffs;  and  it  is  upon  this  feature  of  the  evidence  that  it  is  claimed 
that  these  transactions  w«re  personal  contracts  of  the  plaintiffs  with  Foster  & 
Co.,  and  that  the  H((reement  in  regard  to  interest  and  commission  was  a  per- 
sonal agreement  between  them ;  and  that  the  commission  cannot  be  treated  as 
a  compensation  to  the  plaintiffs  for  the  procurement  of  the  money  for  Foster 
&  Co.  because  they  advanced  their  own  money.  Upon  the  other  hand,  it  was 
claimed  by  the  plaintiffs  that  they  were  procuring  tliis  money  for  Foster  Ss 
Co.,  and  were  entitled  to  charge  compensation  for  the  use  of  their  credit. 

We  think  that  there  is  no  such  conclusive  evidence  in  regard  to  this  trans- 
action  having  been  a  cover  for  usury  as  would  justify  the  court  in  taking 
the  question  from  the  jury.  From  the  very  nature  of  the  notes  themselves, 
and  from  the  naiure  of  the  transactions,  it  seems  to  have  been  the  intention 
of  the  parties  that  tlie  notes,  together  with  the  warehouse  receipts,  should 
Ije  negotiated  by  the  plaintiffs  with  banks  and  the  lenders  of  money.  The 
form  of  tlifl  notes  shows  that  tliey  were  not  to  be  treated  as  ordinary  commer- 
cial notes,  because  they  were  not  made  payable  to  the  order  of  the  plaintiffs, 
and  indorsed  by  them  for  the  purpose  of  giving  them  circulation,  but  in 
blank,  apparently  to  be  transferred  to  some  bank,  upon  which  transfer  the 
plaintiffs  were  to  guaranty  their  payment.  Now,  although  the  identical 
money  procured  by  the  negotiation  of  these  notes  was  not  paid  over  to  Fos- 
ter &  Co..  the  facts  of  the  case  bring  it  within  the  principle  laid  down  in 
those  cases,  where  it  lias  been  decided  that  commission  merchants,  agents, 
warefaousemen,  and  all  others  advancing  money  upon  goods  have  a  right  to 
obarge  a  commission  for  the  trouble  and  expense  they  may  be  put  to  in  the 
transaction. 

The  case  of  Matthews  v.  Coe,  70  N.  Y.  239,  seems  to  be  a  striking  illustra- 
tion of  the  circumstances  under  which  such  advances  may  be  made,  and  the 
contract  not  be  held  usurious;  and  various  cases  are  there  cited  which  also 
illustrate  the  principle.  It  being  in  the  contemplation  of  the  parties  at  the 
time  of  these  transactions  that  plaintiffs  were  to  reimburse  themselves  for 
the  money  advanced  by  money  which  they  were  to  raise  upon  their  own 
credit,  it  seems  to  us  that  the  transaction  stands  precisely  the  same  as  though 
the  plaintiffs  had  raised  the  money  upon  their  own  credit,  and  transferred 
the  same  over  to  Foster  &  Co.,  and  charged  for  the  use  of  their  name,  which 
they  clearly  bad  a  right  to  do.  The  mere  fact  that  the  commission  merchant, 
as  agent,  loans  his  money  temporarily  to  his  principal,  he  to  l>e  reimbursed 
by  moneys  procured  through  his  own  labors,  does  not  deprive  lam  of  hi» 
right  to  compensation  for  his  services.  This  is  prensely  the  condition  which 
the  plaintiffs  in  this  action  may  have  occupied  under  the  proofs  towards  Fos- 
ter &  Co.  They  had  out  of  their  own  funds  made  temporary  advances  to 
Foster  &  Co.  upon  these  securities,  the  understanding  being,  as  evidenced  by 
the  pa)iers,  that  the  plaintiffs  should  procure  the  money  from  some  other 
source  with  which  to  reimburse  themselves,  and  use  their  own  credit  to  ena- 
ble them  to  do  so.  In  principle,  we  cannot  say  that  there  is  any  difference 
between  a  transaction  of  this  d&scrlption  and  one  where  the  agent  procures 
the  money  and  hands  it  to  his  principal,  less  a  cliarge  for  his  own  compensa- 
tion. The  question  is  whether  the  transaction  is  necessarily  usurious,—- 
whether  it  ia  necessarily  a  cover  for  usury, — l>ecause,  the  jury  having  found 
that  it  was  not  usurious,  it  is  necessary,  in  order  that  the  defendants  should 
succeed  on  this  appeal,  that  they  should  establish  by  conclusive  evidence,  so 
that  there  will  be  no  question  for  the  jury,  that  the  transaction  was  usuri-. 
ous,  and  tbM'efore  void.  This,  we  think,  they  have  failed  to  do.  It  was  a 
question  for  the  jury  to  determine  as  to  whether  this  form  was  gone  through 
with  for  the  purpose  of  covering  a  usurious  transaction,  within  the  princi- 
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pies  laid  down  in  the  cases  cited.  Such  transactions  may  be  innocent,  and 
consequently  tliey  are  not  necessarily  guilty.  And  whether  there  was  a 
guilty  intent  or  not  is  the  question  upon  which  the  jury  must  pass,  and,  they 
having  passed  in  favor  of  the  plaintiff,  this  court  cannot  say  that  the  verdict 
was  erroneous.  In  fact,  from  all  the  evidence  in  the  case,  it  seems  to  us 
that  it  was  a  legitimate  business  transaction ;  that  Foster  &  Ck).  needed  the 
money,  and  the  plainliSs  by  their  superior  credit  got  it  for  them,  advancing 
the  money  themselves  temporarily,  with  the  understanding  that  they  were  to 
reimburse  themselves  by  a  negotiation  of  these  notes  secured  by  the  ware- 
bouse  receipts.  It  was  undoubtedly  the  understanding  that  these  notes  were 
to  obtain  credit  through  the  guaranty  of  the  plaintiffs,  and  for  the  use  of  their 
name  there  is  no  question  of  their  right  to  charge. 

There  is  also  a  question  raised  in  respect  to  the  storage.  It  is  urged  that 
the  claim  for  storage  formed  no  ground  upon  which  the  plaintiffs  could  claim 
possession  of  the  goods  in  question,  and  that,  when  demand  was  made  for 
the  possession  of  the  goods,  the  right  to  possession  was  placed  distinctly  upon 
the  lien  for  advances,  and  not  upon  the  question  of  storage.  However  this 
may  be,  in  view  of  the  form  of  the  verdict,  tbe  defendant  would  not  be  en- 
titled to  a  new  trial,  even  if  the  court  made  an  error  in  that  regard,  because 
they  found  that  plaintiffs  had  a  right  to  possession  of  these  goods  to  cover 
their  advances,  and,  even  if  the  court  was  erroneous  in  its  ruling  in  reference 
to  the  claim  for  storage,  the  verdict  was  correct,  provided  the  defendants 
failed  to  make  out  their  defense  of  usury.  It  is  not  necessary,  therefore,  to 
determine  on  this  appeal  as  to  whether  or  not  the  position  of  defendants  in  ref- 
erence to  storage  was  correct,  as,  in  view  uf  the  form  of  the  verdict  as  already 
stated,  that  question  becomes  entirely  immaterial.  We  think  upon  the  whole 
case,  therefore,  that  the  verdict  cannot  be  disturbed,  and  that  the  judgment 
and  order  must  be  affirmed,  with  costs.    All  concur. 


DOTLB  V.  Makhattan  Et.  Ck). 
(.Supreme  Court,  Oeneral  Term,  First  Departmenk    Maroh  18, 1891.) 

L  Affeal — Discretion  of  Trial  CoimT — Strikino  Out  Tbstimont. 

In  an  action  for  personal  injuries  from  an  accident,  plaintiff  testified  that,  al- 
though never  sicli  before  the  accident,  he  since  then  had  had  headaches  and  bad 
feelings  in  the  morning;  and  a  motion  by  defendant  to  strike  out  the  testimony  as 
to  such  bad  feelings,  because  indefinite  and  not  shown  to  be  connected  with  the  ao- 
oident,  was  denied.  Held,  that  this  was  not  ground  of  reversal,  the  striking  oat 
of  testimony  admitted  without  objection  being,  to  a  certain  degree,  discretionary. 

9.  DaMAQES— EVIDSNOB. 

Flaintifr  further  testified,  against  objection,  that  since  the  accident  he  had  head- 
aches every  day.  Held,  that  this  was  competent,  as  evidence  of  a  physical  fact 
which  did  not  exist  before  the  accident. 

tL  BaMU — BXPERT  EVIDBNGE. 

Testimony,  in  an  action  for  personal  injuries  from  an  aoddent,  that  the  wttneas 
has  observed  a  cast  in  the  eye  of  plaintiff  which  was  not  there  before  the  accident, 
Is  admissible,  although  the  witness  is  not  an  expert,  and  although  there  is  no  evi- 
dence connecting  such  condition  of  the  eye  with  the  aooldenX. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  William  T.  Doyle,  an  infant,  by  John  T.  Doyle,  bis  guardian  ad 
litem,  against  the  Manhattan  Ilailway  Company,  for  injuries  to  the  person  of 
plaintiff  alleged  to  have  been  caused  by  negligence  on  the  part  of  defendant. 
Such  injuries  were  received  from  the  same  accident  and  under  the  same  cir- 
cumstances described  in  the  case  of  Wetter  v.  Railway  Co.,  6  N.  Y.  Supp. 
820.  Defendant  appeals  from  a  judgment  for  plaintiff  entered  upon  the  ver- 
dict of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Van  Bkunt,  P.  J.,  and  Daniels  and  O'Bbien,  JJ. 

Duties  <&  Rapallo,  for  appellant.     John  C.  MoQuire,  for  respondent. 
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Van  Bbunt,  F.  J.  All  the  principal  points  taken  in  this  case  having  al- 
ready been  decided  in  the  case  of  Weiler  v.  Railway  Co.,  6  N.  T.  Supp.  320, 
it  is  not  necessary  to  rediscuss  the  same  here.  There  are  one  or  two  excep- 
tions to  evidence  which  it  may  be  necessary  to  note.  The  plaintiff  testified 
that  prior  to  the  accident  he  had  been  healthy,  and  was  never  sick  before  the 
accident;  and  he  was  asked:  "Since  the  accident,  what  has  been  your  condi- 
tion?" His  reply  was:  "I  have  headaches  and  bad  feelings  when  I  get  up  in 
the  naorning."  The  defendant's  counsel  moved  to  strike  out  the  answer  as 
to  tlie  bad  feelings  when  be  gets  up  in  the  morning,  on  the  ground  that  it  was 
indefinite,  uncertain,  conjectural,  and  not  shuwn  to  be  connected  with  the  ac- 
cidf  nt,  and  that  there  was  no  proper  basis  for  it.  The  court  denied  the  motion, 
and  an  exception  was  taken.  He  was  then  asked:  "  Question,  Yoaanyjouhave 
headaches  since?  Aiiswer.  Yes.  Q.  How  frequently?"  The  question  was 
objected  to  upon  the  same  ground,  the  objection  overruled,  and  the  wit- 
ness answered:  "Every  day."  There  seems  to  have  been  no  error  in  refus- 
ing to  strilce  out  the  testimony  which  was  given  because  of  which  a  new 
trial  should  be  granted,  because  it  is  to  a  certain  degree  discretionary  with 
the  court  as  to  whether  evidence  once  admitted  without  objection  shall  be 
stricken  out  or  not.  As  to  the  next  question,  the  witness  was  testifying  to 
a  physical  fact  which  existed  subsequent  to  the  accident,  and  did  not  exist 
before.  Evidence  of  this  character  seems  to  be  entirely  competent.  An- 
other witness  was  asked:  "Have  you  ol)served  the  cast  in  your  brother's 
eye  at  present?"  He  answered,  "Yes."  He  was  then  asked:  "Do you  know 
whether  or  not  that  crossing  or  cast  in  bis  eye  whs  there  before  the  accident?" 
This  was  objected  to  as  irrelevant,  and  that  there  was  no  direct  or  expert  evi- 
dence showing  that  the  plaintiff  had  received  any  injury  which  was  the  cause 
of  any  such  defect,  and  upon  the  further  ground  that  it  was  not  a  matter  for 
a  lay  witness  to  testify  to.  This  objection  is  clearly  untenable.  Lay  wit- 
nesses could  testify  to  this  physical  fact  with  equal  certainty  as  an  expert 
could,  and  the  fact  that  there  was  no  evidence  connecting  this  condition  of  the 
eye  with  the  accident  was  no  reason  for  its  exclusion.  That  was  a  question 
for  the  jury  to  determine  whether,  from  the  evidence,  one  could  be  deduced 
from  the  other.     The  judgment  should  be  afiBrmed,  with  costs.     All  concur. 


BuBOOYNE  0.  Eastbrn  &  W.  Rt.  Ck>. 
(Sripreme  Court,  Special  Term,  New  York  County.    July  84, 1880.) 

Watatav  CJorporations — Sequestkation  or  Fbopertt. 

The  right  of  a  judgment  creditor  of  a  corporation,  on  the  return  of  ezecntion  an- 
Bstisfled,  to  maintain  an  action  for  the  sequestration  of  its  property,  and  for  the 
appointment  of  a  receiver,  is  confined  to  domestio  oorporations  by  the  terms  of 
Code  Civil  Proc.  N.  Y.  i  1784,  which  confers  the  right;  and  hence  no  such  action 
will  lie  against  a  foreign  corporation. 

At  chambers.  Flaintifl,  Burgoyne,  had  obtained  a  judgment  in  a  district 
court  of  New  York  city  against  defendant,  the  Eastern  &  Western  Railway 
Ck>mpany,  an  Ohio  corporation.  An  execution  against  defendant  was  re- 
turned wholly  unsatisfied,  and  plaintiff  now  moves  for  the  appointment  of  a 
receiver.  Plaintiff  alleged  that  defendant  had  an  office  in  New  York  city, 
but  this  was  denied  by  defendant,  who  further  alleged  that  it  had  no  property 
in  said  city.  Code  Civil  Proc.  N.  Y.  §  1784,  provides:  "  Where  final  judgment 
for  a  sum  of  money  has  been  rendered  against  a  corporation  created  by  or 
under  the  laws  of  the  state,  and  an  execution  issued  thereupon  to  the  sherifC 
of  the  county  where  the  corporation  transacts  its  general  business,  or  where 
its  principal  office  is  located,  has  been  returned  wholly  or  partly  unsatisfied, 
the  judgment  creditor  may  maintain  an  action  to  procure  a  judgment  seques- 
trating the  property  of  the  corporation,  and  providing  for  a  distribution 
thereof." 
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WUder,  WUder  a  Lyruh,  for  plaintiff.  Waldorf  E.  PhiUipa,  for  defend- 
aat. 

AjujiKEwa,  J.  Section  1784  of  the  Cede  authorizes  the  appointment  of  a 
receiver  in  an  action  brought  to  sequestrate  the  property  of  a  corporatloa 
created  by  or  under  the  laws  of  this  state.  The  defendant  ia  a  foreign  corpo- 
ration, and  I  have  not  been  referred  to  any  provision  of  the  Code  or  of  any 
other  statute  whieb  authorizes  the  appointment  of  a  receiver  In  this  action. 

The  motion  must  therefore  be  denied,  with  SIO  costs. 


Stbasburgkb  et  al.  o.  Bachraoh. 
(Suvreme  Court,  fferierol  Term,  First  DepartmenU    Febmarr  U,  1881.) 

Attaohment— ScmciBiroT  o»  Aptidatit. 

An  attadunent,  issued  upon  tho  vronnd  that  defendant  had  diapoaed  of  bis  prop- 
erty with  intant  to  defraud  his  creditors,  was  granted  upon  affidavits  alleging  that 
defendant  had  made  false  statements  as  to  his  financial  condition  when  be  pur- 
chased plaintiffs'  goods,  and  that  defendant  had  fraudulently  confessed  judgments. 
Held  that,  it  appearing  from  such  affidavits  that  some  portion  of  the  claims  upoa 
which  the  juidgments  were  based  arose  subsequent  to  the  time  when  the  represen- 
tations to  plaintiils  were  claimed  to  have  been  made,  the  attachment  was  properly 
vacated. 

Appeal  from  special  term.  New  York  county. 

Action  by  Louis  Strasburger  and  ottiers  against  Xatban  Bacbracb  to  re- 
cover $2,361.24  for  goods  sold  and  delivered.  Plaintiffs  appeal  from  an  or- 
der vacating  an  attaehtnent  on  the  papers  on  wbicli  the  same  was  granted. 
The  ground  of  the  attachment,  as  stated  in  the  warrant,  was  that  the  de- 
fendant has  assigned  or  disposed  of  bis  property  with  intent  to  defraud  his 
creditors. "  The  affidavits  upon  which  the  attachment  was  issued  were  as 
follows: 

"Alvin  L.  Straflburger,  being  duly  sworn,  deposes  and  says  that  be  is  & 
member  of  t^  firm  of  Louis  Strasburger  &  Co.,  composed  of  the  above-named 
plaintiffs,  who  are  copartners  in  business  in  the  crty  of  New  York;  that  here- 
tofoie,  and  on  the  2d  day  of  September,  1890,  the  above-named  plaintiffs  sold 
and  delivered  to  the  above-named  defendant  certain  goods,  wares,  and  mer- 
chandise at  the  agreed  price  of  two  thousand  three  hundred  and  sixty-one  and 
24-100  ($2,361.24)  dollars,  which  was  the  fair  and  reasonable  value  of  said 
goods,  and  that  the  full  sum  of  two  thousand  three  hundred  and  sixty-one 
and  24-100  (92,361.24)  dollars  is  now  due  to  the  plaintiffs  over  and  above  all 
counter-claims  and  offsets  known  to  deponent.  Deponent  av«rs  that  tb« 
above-named  defendant  has  fraudulently  disposed  of  his  property,  with  in- 
tent to  cheat  and  defraud  the  above-named  plaintiffs  and  his  creditors,  and 
the  grounds  of  his  belief  are  as  follows:  At  the  time  of  the  purchase  by  the 
defendant  of  the  goods  above  mentioned,  deponent,  who  had  made  the  sale 
through  the  son  of  the  defendant,  Joseph  Bachrach,  who  represented  the  de- 
fendant in  said  matter,  and  who  was  in  business  with  him,  gave  d^onent  a 
statement  to  tlte  effect  that  his  stock  was  fully  worth  the  sum  of  five  tbou> 
sand  dollars,  and  that  they  bad  good  outstanding  collectible  accounts  valued  at 
•8,000,  nuking  a  tolal  assets  of  $18,000,  and  that  they  did  not  owe  in  all  for 
all  purposes  more  than  thirteen  thousand  dollars,  and  that  the  defendant,  bis 
father,  was  worth  net  the  sum  of  89,000  over  and  above  all  his  debts  and  lia- 
bilities, according  to  their  inventory  of  January  1,  1890.  That  in  Septem- 
ber, when  these  representations  were  made,  he  stated  they  owed  even  less 
than  $4,000,  and  that  the  total  liabilities  would  not  exceed  82,300,  which 
were  all  for  business  debts.  That  yesterday,  December  11,  1890.  judgments 
were  entered  in  the  supreme  court  against  the  above-named  defendant,  one 
in  favor  of  Josapb  Bachrach  for  the  sum  of  82,917.97,  and  another  in  favor 
of  A.  M.  Bachrach  for  the  sum  of  $1,715.01.    That  Joseph  Bacbraeh  ia  the 
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son  of  defendant,  and  the  one  who  made  the  representations  to  deponent. 
Deponent  aveni  that  tlieae  Judgments  are  founded  on  fictitious  claims,  and 
that  this  i*  a  scheme  to  dlapoee  of  the  assets  of  the  defendant  for  the  purpose 
of  cheating  plaintiffs.  That  aoeordlng  to  the  representations  of  derendant 
hie  stock  did  not  amount  to  more  ttian  about  $St,000,  and,  if  defendant  is 
permitted  to  sell  under  the  judgmenta  above  named,  there  will  be  no  tangible 
assets  to  apply  to  the  claim  of  the  plaintiffs.  Deponent  therefore  asks  that  a 
warrant  of  attachment  issae  against  the  property  of  defendant.  No  previous 
application  for  the  relief  asked  for  herein  has  been  made." 

"Louis  Strasburger,  being  duly  sworn,  deposes  and  says  that  he  is  one  of 
the  plaintiffs  in  the  above-entitled  action;  that  on  Tuesday  of  this  week  he 
had  a  conversation  with  the  at)Ove-named  defendant  in  tlie  presence  of  his 
son,  (Joseph  Bachrach,)  deponent  having  called  upon  the  defendant  because 
he  had  heard  that  he  was  buying  very  heavily;  when  questioning  the  defend- 
ant as  to  whether  it  was  so,  said  defendant  claimed  that  he  was  not  buying 
too  heavily;  that  he  was  perfectly  solvent;  and  that  no  creditor  need  be 
afraid,  as  they  would  be  paid  in  full." 

"Jacob  Lorscli,  being  dnly  sworn,  deposes  and  says  that  he  is  an  attorney 
at  law,  and  clerk  in  the  office  of  Hays  &  Greenbaum,  attorneys  for  the  plain- 
tiff in  the  above-entitled  action.  That  be  has  examined  the  judgment  roll 
entered  December  11,  1890,  in  the  cases  of  Joseph  Bachrach  v.  Nathan 
Bw^raeh,  of  Abraham  if.  Baohraoh  v.  Nathan  Bachrach.  That  from  an 
examination  of  the  judgment  roll  entered  in  the  case  of  Joseph  Bachrach 
against  Nathan  Bachrach  deponent  states  that  the  judgment  is  entered  for 
the  sum  of  92,845  on  two  alleged  causes  of  action;  the  first  alleged  cituse  of 
action  being  for  money  loaned  April  1,  1890,  amounting  to  $700;  and  the 
second  alleged  cause  of  action  being  for  work,  labor,  and  services  in  the  man- 
agement of  defendant's  jewelry  store  at  $100  a  month,  amounting  to  $2,625, 
performed  for  defendant  since  1888,  upon  which  said  Joseph  Baolirach 
claimed  to  have  received  $480.  That  said  judgments  are  entered  upon  offer 
of  judgment  and  aeceptanoe  of  offer.  That  the  judgment  in  the  case  of  Abra* 
bam  M.  Bachrach  against  Nathan  Bachrach  is  entered  upon  three  alleged 
causes  of  action, — the  first  upon  an  account  stated  of  August  15,  1889,  for 
4K212;  the  second  for  balance  due  for  goods  sold  and  delivered  between  Sep- 
tember 19, 1889.  and  September  12, 1890,  amounting  to  the  sum  of  $1,032.71; 
tba  third  alleged  oause  of  action  being  for  money  loaned  between  iday  23, 
1889,  and  December  8. 1890,  amounting  to  $725,  of  which  sum  $310  was  paid 
on  account.  That  these  judgments  are  entered  in  the  supreme  court,  and 
that  both  judgments  were  entered  on  offers  of  acceptance." 

"Jacob  Lorseh,  being  duly  sworn,  deposes  and  says  that  he  is  an  attorney 
at  law,  and  a  clerk  in  tlie  office  of  Hays  &  Greenbaum,  attorneys  for  the  plain- 
tiffs herein.  That  he  has  been  informed  by  the  deputy-sheriff  who  has  charge 
of  the  exeontions  against  Nathan  Bachrach  that  there  is  comparatively  little 
property  in  the  store;  and  that  be  was  also  informed  by  the  said  deputy-slierifl 
that  there  was  not  near  enough  property  to  satisfy  tbe  two  executions,  amount- 
ing to  a  little  more  than  $4,500,  under  which  he  had  levied  upon  the  property 
of  the  said  Bachrach. " 

Argned  before  Van  Bbust,  P.  J.,  and  DanieIiS  and  O'Brien,  JJ. 

Sajft  di  Greenbaum,  for  appellants.    Drachmtm  <t  Nelson,  for  respondent. 

O'Bbikn,  J.  The  motion  to  vacate  the  attachment  was  made  upon  tbe 
pRpeiB  upon  which  the  same  was  issued.  An  examination  of  these  will  .show 
that,  even  if  we  assume  that  all  the  statements  made  with  reference  to  the 
condition  of  tbe  assets  and  liabilities  of  tbe  defendant  were  true,  there  is  no 
proof  furnished  that  tbe  judgments  subsequently  entered  were  fraudulent, 
fbr  tbe  reason  that  it  appears  from  the  papera  that  some  portion  of  tbe  claims 
«pon  which  the  judgments  were  based  arose  subsequent  to  the  time  when  the 
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representations  themselves  were  clnimed  to  have  been  made.  It  is  apparent 
that  the  affidavits  were  not  drawn  with  care,  and  an  examination  of  them 
justifies  the  conclusion  reached  by  the  learned  judge  from  whose  order  this 
appeal  is  taken.  The  order  should  therefore  be  affirmed,  with  $10  costs  and 
disbursements.     All  concur. 


Cavanagh  «.  OoEAN  Steau  Nat.  Ck).,  Dmited. 
(Supreme  Court,  Special  Term,  New  York  County.    November  89, 1890.) 

1.  Dbath  bt  Wrongful  Act— Wberb  Action  vjli  bk  Maintained. 

Since  a  statute  of  New  York  exists  of  the  same  general  purport  as  Lord  Camp- 
bell's act,  passed  in  1846,  which  gives  an  administrator  the  right  to  sue  for  the 
death  of  his  intestate,  caused  by  the  wrongful  act  of  another,  the  administrator  of 
a  person  killed  on  a  British  ship  on  the  high  seas  may  maintain  an  action  against 
the  vessel  owners  in  the  courts  of  New  York. 

2.  Same — Limitations — British  Btatutb. 

In  such  a  case,  the  suit  is  grounded  on  the  British  statute  alone,  and  is  barred  if 
brougbt  after  the  expiration  of  one  year  from  the  date  of  the  death,— the  time  lim- 
ited by  that  statute,— and  cannot  l>e  maintained  thereafter,  though  Code  Civil  iSroo. 
N.  Y.  i  1903,  fixes  the  period  of  limitations  in  similar  cases  at  two  years. 
i.  Bame — DisHissAi,  OF  Former  Action — Effect. 

An  action  in  the  New  York  courts  by  a  foreign  administrator  against  a  British 
corporation,  for  the  wrongful  death  of  his  intestate  while  on  defendant's  ship  on 
the  high  seas,  was  dismissed  on  the  ground  that  a  non-resident  plsintill  cannot  sue 
a  foreign  corporation  for  a  cause  of  action  arising  outside  of  the  state  limits.  Sul)- 
sequently  a  resident  of  New  York  was  appointed  administrator  d.  b.  ru,  and  he  in- 
stituted another  action  against  defendant  more  than  a  year  after  the  death  of  his 
intestate, — the  limit  of  tune  fixed  by  Lord  Camplrall's  act, — but  within  one  year 
from  the  dismissal  of  the  first  action.  Held,  ttiat  Code  Civil  Proc.  N.  Y.  {  405, 
which  extends  the  period  of  limitations  for  one  year  in  favor  of  a  plaintiiT  whose 
action,  commenced  within  due  time,  has  lieen  terminated  In  any  other  manner  than 
by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint  for  neglect  to  prose- 
cute, or  a  fln^  judgment  on  tlie  merits,  will  not  enable  plaintitT  to  maintain  the  ac- 
tion after  the  expiration  of  the  time  limited  in  the  British  statute,  as  such  limita- 
tion inheres  in  the  right  of  action  itself,  and  does  not  relate  merely  to  the  remedy. 

Action  by  Thomas  Cavanagh,  as  administrator,  etc.,  of  Jane  Lingard  Rob- 
inson, deceased,  against  the  Ocean  Steam  Navigation  Company,  Limited,  a 
foreign  corporation,  to  recover  damages  for  the  death  of  said  intestate.  A 
former  action  by  John  Robinson,  as  administrator  of  the  same  intestate, 
against  the  same  defendant,  brought  in  the  New  York  superior  court,  was 
dismissed  on  the  ground  that  plaintiff  was  a  citizen  of  Massachusetts,  and 
could  not  maintain  an  action  in  New  York  against  a  foreign  corporation 
for  a  cause  of  action  arising  outside  of  the  state  limits.  Robinson  v.  NavU 
gation  Co.,  1  N.  Y.  Supp.  418,  affirmed  19  N.  £.  Rep.  625.  The  present 
plaintiff,  a  citizen  of  New  York,  was  then  appointed  administrator  d.  h.  n., 
and  instituted  this  action.  Defendant's  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  appeals. 

Code  Civil  Proc.  N.  Y.  §  405,  provides:  "If  an  action  is  commenced 
within  the  time  limited  therefor,  and  a  judgment  therein  is  reversed  on  ap- 
peal, without  awarding  a  new  trial,  or  the  action  is  terminated  in  any  other 
manner  than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint  for 
neglect  to  prosecute  the  action,  or  a  Gnal  judgment  upon  the  merits,  the 
plaintiff,  or,  if  be  dies,  and  the  cause  of  action  survives,  his  representative, 
may  commence  a  new  action  for  the  same  cause,  after  the  expiration  of  the 
time  so  limited,  and  within  one  year  after  such  a  reversal  or  termination." 
Section  1902  limits  to  two  years  the  time  for  bringing  an  action  for  death 
caused  by  negligence,  etc.  For  former  reports  see  9  N.  Y.  Supp.  198,  11 
N.  Y.  Supp.  547,  and  12  N.  Y.  Supp.  609. 

J.  Uillhouse,  for  plaintiff.     Wheeler,  Cortts  <&  Godkin,  for  defendant. 

Patterson,  J.  The  demurrer  in  this  cause  is  interposed  to  so  much  of 
the  reply  as  sets  up  matter  in  avoidance  of  the  specific  defense  that  by  failure 
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to  bring  suit  within  12  calendar  months  from  the  death  of  the  plaintiff's 
intestate  the  plaintiff  is  barred  of  all  right  of  action.  It  appears  by  the 
oomplaint  that  a  recovery  of  damages  is  sought  for  causing  the  death  of  the 
intestate  by  negligence  of  the  defendant,  a  British  corporation,  in  the  navi- 
gation of  two  of  its  ships,  upon  one  of  which  the  intestate  was  a  passenger, 
a  collision  between  the  ships  having  occurred  on  the  higli  seas  in  conse- 
quence of  such  negligence,  and  tlie  intestate  having  been  killed  in  such  col- 
lision. The  action  is  based  upon  a  statute  of  Great  Britain,  enacted  in  1846, 
and  commonly  known  as  "Lord  Cainpl)eir8  Act,"  which  provides,  in  effect, 
that  whenever  the  death  of  a  person  is  ciiused  by  the  neglect  of  another, 
and  that  neglect  is  such  "as  would  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof,"  the  person  who 
would  have  been  liable  for  such  damages  shall  be  liable,  notwithstanding 
the  death  of  the  person  injured,  and  the  right  to  sue  is  given  to  the  ex- 
ecutor or  administrator  of  the  deceased  for  the  benefit  of  certain  relatives. 
This  act  of  parliament  has  been  held  by  the  English  courts  to  extend  to 
cases  arising  on  British  ships  on  the  high  seas,  and,  the  action  being  transi- 
tory, and  a  statute  of  the  state  of  Kew  York  existing  to  the  same  general 
purport,  the  plaintiff  may  sue  in  the  courts  of  this  state,  unless  something 
is  to  be  found  in  the  act  which,  in  connection  with  the  facts  as  stated  in 
the  pleadings,  operates  to  deprive  him  of  the  right  to  sue.  The  special  de- 
fense set  up  in  the  answer  is  a  provision  of  Lord  CampbelPs  act  containing 
a  restriction,  viz.,  that  not  more  than  one  action  shall  lie  for  and  in  respect 
of  the  same  subject-matter  of  complaint,  and  that  every  such  action  shall 
be  brought  within  12  calendar  months  after  the  death  of  such  deceased  per- 
son :  and  with  this  is  coupled  an  averment  that  this  action  was  not  l)egun 
within  the  required  time.  The  plaintiff^s  intestate  was  killed  on  tlie  19tb 
day  of  May,  1887.  The  plaintiff  was  not  appointed  administrator  until  May 
2,  1889,  and  this  action  was  commenced  after  the  last-mentioned  date.  The 
matter  set  forth  in  the  reply  to  overcome  the  defense  is  that  in  August,  1887, 
one  Robinson,  a  resident  of  Massachusetts,  was  appointed  by  ttie  surrogate 
of  the  counfi'  of  New  York  administrator,  etc.,  of  the  deceased;  that  as 
such  adminisu-ator  be  began  an  action  against  the  defendant  on  the  eause 
of  action  involved  herein  in  the  superior  court  of  the  city  of  New  York;  that 
such  action  was  dismissed  for  want  of  jurisdiction,  and  the  judgment  of  dis- 
missal was  affirmed  by  the  general  term  of  the  superior  court  {Robinson  v. 
Navigation  Co.,  1  N.  Y.  Supp.  418)  and  by  the  court  of  appeals.  (19  N.  £. 
Bep.  625;)  that  thereafter  Robinson  was  discharged  as  administrator,  and 
this  plaintiff — a  resident  of  New  York,  and  hence  qualified  to  sue — was,  on 
May  2,  1889,  duly  appointed  by  the  surrogate  of  New  York  administrator  de 
bonis  non,  etc.,  of  the  deceased;  that  the  action  in  the  superior  court  was 
brought  within  one  year  from  the  death  of  the  plaintiff's  intestate,  and  was 
not  terminated  by  a  voluntary  discontinuance,  nor  by  a  dismissal  on  the 
merits,  nor  for  neglect  to  prosecute;  and  the  argument  on  the  part  of  the 
plaintiff  is  that  by  the  provisions  of  section  405  of  the  Ck>de  of  Civil  Pro- 
cedure of  this  state  a  new  action  may  be  instituted  under  those  circumstances 
within  one  year  from  the  date  of  the  final  judgment  directed  by  the  court  of 
appeals  in  the  Robinson  suit.  It  is  also  claimed  by  the  plaintiff  that  by 
section  1902,  Code  Civil  Froc,  an  action  of  this  character  may  l>e  begun  within 
two  years  from  the  death  of  the  decedent;  and  it  is  set  forth  in  the  reply  that 
this  action  was  begun  by  service  of  process  on  the  defendant  May  15,  1889, 
and  thus  within  the  time  limited  by  the  law  of  New  York. 

The  pending  action  has  no  necessary  connection  with  that  brought  by  Bob- 
inson  in  the  superior  court  and  dismissed  for  want  of  jurisdiction.  The 
British  enactment  provides  that  not  more  than  one  action  shall  be  brought 
on  the  same  cause  of  complaint,  but  this  may  refer  to  an  action  brought  by  a 
proper  plaintiff  and  in  a  court  having  jurisdiction  to  entertain  it.    The  prior 
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action,  therefore,  may  not  affect  the  question;  bat  ttie  fact  remains  that  the 
present  action  was  not  begun  until  nearly  two  years  after  the  death  of  the 
Intestate.  If  tlie  limitation  of  time  related  to  the  remedy  alone,  as  the  plain- 
tiff contends  it  does,  the  sections  of  the  Code  relied  upon  mig^ht  be  consid- 
ered. Section  405  relates  only  to  the  preMrvation  ot  a  remedy  in  certain  aoii»- 
tingencies,  and  nottotbe  creation  of  aright;  and  seotium  1902  is  not  the 
statute  upon  the  authority  of  which  this  action  was  founded.  The  right  of 
action  is  given  by  the  act  of  parliament.  In  the  complaint  the  stiit  is 
grounded  on  that  act  alone,  and,  as  Judge  Eabl  says  in  Sobingon  t.  Navi- 
gation Co.,  19  N.  E.  Rep.  625,  the  cause  of  action  exists  only  by  virtue  of 
that  statute.  Without  it  no  suit  conld  be  maintained  here.  McDonald  v. 
Mallory,  77  N.  Y.  546;  Leonard  v.  Navigation  Co.,  84  N.  Y.  48;  Debevoise 
V.  Railroad  Co.,  98  N.  Y.  379;  Vandeventer  v.  Railroad  Co.,  27  Barb.  244; 
Whitford  T.  Railroad  Co.,  23  N.  Y.  465.  In  the  last-cited  case  it  is  said 
that  "if  the  state  in  wliich  the  injury  is  committed  has  declared  the  conse- 
quences, and  defined  the  liability  therefor,  that  law  must  gorern,"  and  that 
the  rule  of  decision  is  the  law  declaring  that  liability:  and  in  the  same  case  it 
is  further  remarked  (Demio,  J.)  that  we  administer  the  foreign  law  from  the 
proofs  as  we  find  it  to  be.  The  limitation  of  time  in  this  foreign  statute  is 
not  an  immaterial  incident  affecting  the  remedy  only;  it  Is  more  than  a  mere 
matter  of  unimportant  detail,  separated  from  the  liability  itself  created  by  the 
statute.  It  is  part  of  it.  Any  restraint  or  circumscription  the  sovereigik 
power  enacting  a  law  chooses  to  put  upon  its  operation  is  an  integml  part  of 
it,  and  inseparable  from  the  right  or  liability  created  by  it.  If  it  be  a  limite- 
tion  of  time  within  which  a  liability  must  l>e  enforced,  that  limitation  is 
of  the  essence  of  the  liability.  It  was  recently  so  held  in  Hill  v.  SupervisorM, 
119  N.  Y.  344,  23  N.  E.  Rep.  921,  and  such  is  the  view  taken  by  the  supreme 
court  of  the  United  States  of  statutes  of  Massachusetts  and  Pennsylvania  in 
pari  materia  with  the  English  statute.  In  a  proceeding  in  the  United  States 
courts  the  statute  referred  to  came  under  consideration,  (The  Harrishwrg^ 
119  U.  S.  199,  7  Sup.  Ct.  Kep.  140,)  and  the  court  (Waitb,  C.  J.)  aaya: 
"The  statutes  create  a  new  legal  liability  with  the  right  to  a  suit  for  its 
enfsrcement,  provided  the  suit  is  brought  within  twelve  months,  and  net 
otherwise.  The  time  within  which  the  suit  must  be  braught  operates  as  a 
limitation  of  the  liability  itself  as  created,  and  not  of  the  remedy  alone.  It  is 
a  condition  attached  to  the  right  to  sue  at  all."  "Time  has  been  made  the 
essence  of  the  right,  and  that  right  is  lost  if  the  time  ia  disregarded."  As 
thus  defined,  the  right  of  action  is  conditional.  The  limitation  inheres  in  the 
right  itself.  It  does  not  relate  to  the  remedy  alone,  and  the  provisions  of  the 
Code  of  Civil  Procedure  invoked  by  the  plaintiff  as  the  law  of  the  forum  do 
not  apply.  The  demurrer  is  well  taken,  and  the  d^endaut  is  entitled  to  judg- 
ment thereon. 


In  re  Ryder's  Estatb. 
(Suvreme  Court,  General  Term,  Second  D^KUttment.    Febtaai7  11,  ISUl.) 

1.  Sdkrooatb'b  JuRiBDioTion— Cioih  bt  Ezboutsix  vob  Fbbsonal  Bbrvices. 

Where  an  ezeootrix  presents  a  claim  a^inst  her  testator's  estate  for  personat 
services  rendered  testator  in  bis  illness,  the  surrogate's  court  has  iurisdiction  to 
determine  the  issue  in  the  same  manner  as  other  oiaims,  under  Code  Civil  Proa  K. 
Y.  S  8789,  providing  that  where  a  contest  arises  between  the  aooonanting'  tMirtnraad 
any  other  parties,  respecting  a  debt  alleged  to  be  due  by  the  decedent  to  the  ao- 
counting  party,  "the  contest  must  l>e  tried  and  determined  in  the  same  manner  •• 
any  other  issue  arising  in  the  surrogate's  court. " 

Sl  Sajib— Contraot  for  Comfensation. 

Respondent  was  a  daughter  of  decedent,  theezeoatrlz  and  oneoC  the  benefloiaries 
ot  his  wUL  Deceased  was  afflicted  with  softening  of  the  brain,  and  a  large  portioa 
of  the  daughter's  time  was  devoted  to  oare  of  his  person  and  surroundinga.  His 
mental  condition  was  variable ;  at  times  he  tallied  of  going  home,  while  to  bis  nozie 
•le  correctly  stated  what  disposition  he  had  made  of  his  property  by  will,  and  i 
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times,  recoffnlzlng  the  care  taken  of  him,  he  wonld  declare  hie  intantlon  to  oompcD- 
■ate  respondent  Held,  that  the  proofs  were  suiBcient  to  sustain  the  findings  of 
the  surrogate's  court  awarding  $1,000  as  compensation. 

Appeal  from  surrogate's  conrt,  Westchester  county. 

The  testator  died  at  his  home  in  Mount  Kisco  on  the  8d  of  Aagust,  1888, 
leaving  him  surviving,  as  his  widow,  Hester  M.  Byder,  and  his  daugliter  by 
a  former  wife,  Sarah  E.  Hall,  and  the  claimant,  who  is  a  daughter  by  his  last 
wife.  Mrs.  Hall  has  been  for  many  years  residing  away  from  home  with  her 
husband.  The  testator  owned  a  house  and  lot  in  which  he  and  his  wife,  with 
the  youngest  daughter,  resided  alone  together,  until  the  latter  was  married  to 
Mr.  Dromgoole,  In  or  about  the  year  1881,  when  he  also  became  a  member  of 
the  family.  No  special  agreement  with  him  is  shown,  but  while  the  claimant 
and  her  husband  continued  to  live  in  testator's  house  Mr.  Dromgoule  and 
Mr.  Ryder  both  contributed  in  furnishing  supplies  for  the  family.  About 
February,  1887,  the  testator  became  so  ill  from  softening  of  the  brain  as  to 
require  considerable  care.  As  the  disease  progressed  more  and  more,  attend- 
ance and  services  were  required,  until,  towards  its  latter  stage,  they  were  al- 
most unremitting  in  their  character.  Attendant  upon  and  as  a  consequence 
of  the  disease  he  lost  control  over  his  organs  of  eva«nation,  and  a  large  part 
of  the  time  was  devoted  by  Mrs.  Dromgoole  to  the  cleansing  of  bis  person, 
his  linen  and  other  clothing,  bedding,  and  the  carpet  .of  liis  room.  He  re- 
quired watching  lest  he  should  wander  away,  and  much  of  the  latter  part  of 
the  period^had  to  be  confined  in  his  room.  The  most  of  these  necessary  offices 
'were  rendered  by  Mrs.  Dromgoole,  as  it  was  difflcult  to  keep  a  servant  on  ac- 
count of  the  fetid  condition  of  the  atmosphere  of  the  house.  By  his  wiU, 
made  prior  to  his  illness,  and  in  which  bis  wife  and  Mrs.  Dromgoole  were  ap- 
pointed executrices,  be  divided  his  property  equally  between  bis  wife  and  two 
daughters,  Mrs.  Dromgoole  presented  a  claim  for  these  services  in  October 
last  amounting  to  82,160,  but  she  had  previously  presented  one  for  the  same 
services  amounting  to  only  $1,080.  The  surrogate  delivered  the  following 
opinion: 

"Undoubtedly  the  general  rule  is  that,  as  between  members  of  the  same 
family,  neither  party  can  recover  for  services  rendered,  in  the  absence  of  an 
express  agreement  or  promise  to  pay.  This  rule  is  founded  upon  the  idea  of 
reciprocity  between  them,  and  the  fact  that  the  value  or  benefits  received  by 
one  are  greater  than  those  received  by  the  other  will  make  no  difference. 
They  must,  however,  be  mutual.  To  illustrate:  Suppose  this  claimant  had 
sought  to  recover  for  services  rendered  before  the  testator  became  iil,  she 
would  have  been  effectively  met  by  the  rule  in  question;  but  when  his  illness 
became  so  serious  as  to  deprive  him  of  the  power,  in  any  manner,  of  recipro- 
cating the  care  and  kindness  bestowed,  and  be  became  a  grievous  burden,  one 
wonld  have  supposed  the  normal  relation  to  have  largely  ceased,  and,  while 
the  law  of  nature  demanded  that  he  should  be  properly  nursed  and  cared  for 
by  his  child,  yet  that  those  services  should  receive  some  compensation  from 
his  estate,  if  he  left  any,  as  against  those  entitled  to  share  it,  who  contrib- 
uted nothing  to  the  disagreeable  work.  The  fact  that  Mrs.  Hall  bad  a  family 
of  her  own  and  lived  at  a  distance  was  a  sufficient  reason  why  she  could 
not  share  in  the  nursing,  etc.,  which  naturally  fell  upon  the  claimant,  who 
was  an  Immediate  member  of  the  family;  but,  as  she  could  not  contribute 
her  personal  services,  it  would  seem  but  equitable  that  she  should  furnish 
an  equivalent  out  of  her  portion  of  the  estate.  Our  statute  makes  it  the 
dnty  of  the  children  of  sufficient  ability  of  any  poor  person,  who  is  so  impo- 
tent or  decrepit  as  to  be  unable  by  work  to  maintain  himself,  at  their  own 
charge  to  maintain  him.  Why,  then,  in  a  case  of  this  kind,  should  they 
noteqoidiy  share,  in  some  form,  the  burden  his  illness  and  the  circumstances 
cast  upon  one?  And  it  may  be  remarked  in  this  connection  that  in  the 
many^ases  cited  by  the  learned  counsel,  as  well  as  numerous  othen  exam- 
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ioed,  none  presents  the  precise  state  of  facts  under  consideration  here.     In 
the  Isiiding  CHse  of  WUHams  v.  Hutchinson,  3  K.  Y.  312,  the  claim  was  maile 
by  a  stepson  for  services.    So  of  HUl  v.  Hartford,  11  Hun,  536.    In  Wother- 
apoon  V.  Wothenpoon,  49  N.  T.  Super.  Ct  162,  there  appeared  to  be  only  one 
son,  and  the  claim  related  to  the  board  of  the  father.    Maltby  v.  Hanoood.  12 
Barb.  473,  related  to  tlie  case  of  a  supposed  apprentice,  whose  claim  was  for 
wages.    In  Botoen  y,  Bowen,  2  Bradf .  Sur.  336,  a  claim  for  wages  was  pre- 
sented against  the  estate  of  his  deceased  broiber.    The  case  of  Keller  y.  Stuck, 
4  Bedf.  Sur.  294,  approaclies,  in  its  facts,  more  nearly  to  tliis  than  any  that 
has  been  brought  to  my  notice.    An  administratrix  of  a  deceased  sister,  and 
the  only  next  of  kin,  except  a  nephew  and  niece,  sought  to  prove  a  claim   fur 
services  in  nursing  the  intestate  in  her  last  illness.     It  did  not  appear  what 
the  nature  and  extent  of  the  services  were,  and  it  was  rejected  oh  the  strength 
of  the  decision  of  Williams  v.  Hutchinson.    In  certain  cases  where  it  is  im- 
possible, from  the  circumstances,  to  imply  a  contract  between  the  parties,  the 
law  wiU  imply  one,  as  it,  in  the  absence  of  a  husband,  a  neighbor  incur  an 
expense  in  burying  his  deceased  wife  in  a  manner  suitable  to  the  husband's 
condition  in  life,  though  without  liis  knowledge,  the  law  will  imply  a  prom- 
ise to  reimburse  the  person  who  incurred  the  expense.    Jenkins  v.  Tucker,  1 
H.  BI.  90.     So  one  might  suppose  that  if  a  person  were  so  entirely  insane  as 
to  preclude  the  possibility  of  his  making  a  contract,  and  were  to  be  kept, 
managed,  cared  for,  and  controlled  by  another,  a  contract  might  be  implied, 
so  that  the  value  of  the  services  rendered  might  be  recovered;  but  the  answer 
to  that  would  probably  be  that  a  committee  might  have  been  appointed  who 
would  have  been  competent  to  contract  for  him.     The  difticulty  here,  how- 
ever, is  that  from  the  relation  of  the  parties,  as  determined  by  most  ot  the 
cases  cited,  np  contract  can  be  implied.     There  must  be  eillier  an  express 
agreement,  or  a  promise  to  pay  or  reward  for  the  services  rendered,  no  matter 
however  meritorious  or  equitable  the  claim  may  be.    This  brings  us  to  the 
question  as  to  whether  there  was  any  valid  promise  of  reward  made  by  him 
to  Mrs.  Dromgoole  for  her  services.    There  is  no  doubt,  from  the  evidence, 
that  he  made  such  promise,  but  counsel  for  contestant  claims  that  he  lacked 
mental  capacity  sufficient  to  render  such  promise  of  any  binding  force.    The 
testimony  on  the  subject  is  very  meager,  in  view  of  the  importance  of  it. 
There  is  an  abundance  on  the  subject  of  bis  physical  weakness,  but  very  little 
in  the  way  of  detailed  facts  and  conversations  tending  to  furnish  a  key  to 
his  mental  condition.    It  was,  doubtless,  somewhiit  variable.     At  times  he 
talked  of  going  home,  probably  intending  to  Indicate  the  home  of  his  youth. 
This,  accompanied  by  an  attempt  to  get  away,  would  lead  to  the  belief  in  some 
intellectual  aberration  at  the  moment.    Again,  following  a  cleansing  of  his 
person  by  the  claimant,  hd  would  declare  his  intention  to  compensate  her 
for  the  trouble  he  gave  her.    This  showed  a  mind  capable  of  twing  impressed 
by  current  facts  'and  competent  to  apprehend  their  relations.     He  also  told 
Hunter,  bis  nurse,  that  he  had  made  his  will,  and  correctly  stated  what  dis- 
position he  had  made  of  his  property.     Hunter  conversed  much  with  him,  but 
it  is  to  be  regretted  that  we  have  no  details  of  such  conversations.    Still  the 
evidence,  scant  as  it  may  be,  is  deemed  enough  to  warrant  the  conclusion  that 
he  had  sufficient  Intellect  to  make  the  promises  he  did.  It  remains,  therefore, 
to  fix  a  reasonable  compensation  for  the  services.    It  is  apparent  that  there 
was  a  progressive  increase  of  them  as  required  and  rendered,  and  for  them 
a  compensation  cannot  be  expected  equivalent  to  that  charged  by  skilled, 
trained  nurses.     It  is  believed  that  $1,000,  being  very  near  the  amount  of  the 
bill  first  rendered,  will  be  a  fair  compensation.     As  this  amount  will  be  de- 
ducted from  the  whole  amount  of  the  estate,  each  of  the  three  who  owed  the 
natural  duty  will  have  equally  contributed  her  share.    Decree  accordingly." 
From  this  decree  Sarah  E.  Hall  appealed. 
C!ode  Civil  Froc.  N.  Y.  §  2789,  provides:  "Upon  a  judicial  settlement  of 
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the  account  of  an  executor  or  administrator,  he  may  prove  any  debt  owing 
to  him  by  the  decedent.  Where  a  contest  arises  between  the  accounting  party 
and  any  of  the  other  parties,  respecting  any  property  alleged  to  belong  to  the 
estate,  but  to  which  the  accounting  party  lays  claim,  or  respecting  a  debt  al- 
lied to  be  due  by  the  accounting  party  to  the  decedent,  or  by  the  decedent 
to  the  accounting  party,  the  contest  must  be  tried  and  determined  in  the  same 
manner  as  any  other  issue  arising  in  the  surrogate  court." 

Argued  before  Babnard,  P,  J.,  and  Dykman  and  Pratt,  J  J. 

Close  d  Sobertaon,  for  claimant.     Fromme  Bros.,  for  legatee. 

Pbatt,  J.  The  merits  of  the  decree  appealed  from  are  sufficiently  dls- 
enssed  in  the  opinion  of  the  surrogate.  From  that  opinion  it  appears  that  the 
proofs  were  sufficient  to  sustain  the  findings,  and  tliat  the  latter  justify  the 
conclusions  of  law  deduced  therefrom.  But  it  is  claimed  by  the  appellant  that 
the  surrogate  bad  no  jurisdiction  to  determine  the  issue  at  t)ie  time  of  the 
trial.  This  point  is  not  well  taken.  Under  the  provisions  of  2  Rev.  St.  p.  88, 
g  S3,  it  was  frequently  held  that  a  surrogate  had  jurisdiction  to  hear  and  de- 
termine any  and  all  claims  in  which  the  executor  was  interested.  Shakespeare 
V.  Markham,  72  N.  T.  400;  Kyle  v.  Kyle.  67  N.  Y.  408.  Section  2739  of  the 
Code  of  Civil  Procedure  is  a  codification  of  the  former  statutes,  and  no  change 
of  the  practice  seems  to  liave  been  intended.  The  objection  that  such  a  claim 
oould  only  be  heard  after  an  accounting  was  not  valid,  as  that  question  was 
not  raised  by  the  answer  to  tlie  petition.  The  answer  only  put  in  issue  the 
question  whether  the  services  were  performed  under  a  contract,  and  their 
value.  It  must  be  taken  as  conceded,  therefore,  that  the  estate  was  ample 
for  the  payment  of  all  the  debts.  The  fact  that  the  services  might  have  been 
rendered,  even  although  there  had  been  no  promise  of  payment,  does  not  pre- 
vent the  petitioner  from  claiming  compensation.  The  other  points  are  suffi- 
ciently answered  in  the  opinion  of  the  surrogate.  Decree  affirmed,  with 
costs. 


Van  BBTJirr  et  al.  v.  Town  of  Platbvsh  et  aL 
(Suvreme  Court,  General  Term,  Second  Department,    February  11, 1891.) 

1.  HCNtOIPAL  CORFOSATIONB — RIGHTS  IN  StbEETS — SeVBHS. 

Wbere  a  street  has  been  established  and  laid  out  in  a  city,  and  oompensotion  thai*. 
for  made  to  the  owners  through  whose  lands  such  street  passes,  the  right  of  the 
imblic  indndes  the  right  to  construct  sewers  In  such  street  without  addiuonal  oom- 
pensatlon  to  the  abutting  owners. 

%,  COKSTITUTIONAL  LAW — TiTLS  OF  LaWB. 

Ijaws  N.  Y.  1889,  0. 161,  entitled  "An  act  in  relation  to  local  improvements  In  the 
town  of  Flatbush,  and  the  aoqnisition  of  the  rights  of  a  plank-road  in  said  town, " 
which  provides  for  the  extension  of  a  sewer  beyond  the  limits  of  the  town,  includes 
but  one  subject,  which  is  expressed  in  the  title  of  the  act. 

Appeal  from  special  term.  Kings  county. 

Action  by  John  H.  Van  Brunt  and  others  against  the  town  of  Flsibosh 
and  others.     There  was  a  judgment  for  defendants,  and  plaintiffs  appeal. 

Argued  before  Babnabo,  P.  J.,  and  Dykman,  J. 

Bvarts,  Choate  i£  Beaman,  for  appellants.  WUliam  J.  Oaynor,  for  re- 
spondents. 

Dykman,  J.  It  is  the  object  of  this  acUon  to  obtain  a  judgment  which 
•ball  restrain  the  construction  of  a  sewer  in  Flatbush  avenue  where  it  runs 
through  the  lands  of  the  plaintiffs.  The  defendants  other  than  the  town  are 
the  street  and  sewer  commissioners  of  the  town  of  Flatbush,  and  the  plain- 
tifb  are  the  owners  in  fee  of  the  land  described  in  the  complaint  over  which 
Flatbosh  avenue  is  constructed,  but  such  ownership  is  subject  and  subor- 
dinate to  the  rights  of  the  public  in  the  avenue,  and  those  rights  embrace  all 
y.l8N.Y.B.no.4 — 36 
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the  purposes  to  which  the  avenue  may  be  lawfully  appropriated.  The  powers 
and  dulies  of  the  street  and  sewer  commiasioQera  are  specifled  in  chapter  161 
of  the  Laws  of  1889,  under  which  they  were  created.  That  law  ooutemplated 
many  improvements  in  the  town  of  Flatbush  through  the  instrumentality  of 
the  commissioners,  and  among  other  things  they  were  authorized  and  re- 
quired to  devise  and  make  a  plan  for  building  one  or  more  trnnk  sewers  to 
take  and  discharge  the  sRwage  matter  in  such  town  into  the  tide-water.  And, 
for  the  purpose  of  building  sewers  in  the  town  to  connect  with  the  trunk 
sewer  or  sewers,  they  may  divide  the  town  into  as  many  districts  as  they  maj 
see  fit,  and  devise  a  plan  for  building  the  sewers  in  the  streets  of  each  district, 
so  as  to  connect  with  such  trunk  sewer  or  sewers,  and  they  were  required  to 
make  and  tile  maps  showing  such  plans ;  and  all  sewers  provided  for,  other  than 
trunk  sewers  and  snrfiice  drains,  are  to  be  designated  as  lateral  seweis.  Sec- 
tion 4.  "And,  for  the  purpose  of  building  such  trunk  and  lateral  sewers,  they 
shall  have  the  right  to  enter  into  or  upon  any  sti-eet  required  for  such  sewers, 
and  there  to  build  and  maintain  the  same.  The  right  hereby  ^iven  shall  be 
deemed  to  include  Ihe  right  to  acquire  the  necessary  lands  and  rights  to  build 
the  trunk  and  lateral  sewers  and  branches  in  the  said  town  of  Flatbush;  and 
also  to  build  so  much  of  said  trunk  sewer  as  may  be  necessary  in  the  town  of 
Flatbush."  Sections.  By  the  provisions  of  the  statute  thus  extracted  the 
ooramissioners  were  clothed  with  power  to  design  and  construct  a  trunk 
sewer  in  Flatbush  avenue,  throngh  the  towns  of  Flatbush  and  Flatlands,  to 
the  ocean,  and  thus  they  possessed  the  power  and  authority  to  do  what  they 
have  done  in  that  direction,  and  also  what  they  propose  to  do,  so  long  as  they 
conduct  their  operations  with  proper  care  and  prudence.  It  is  the  claim  of 
the  plaintiffs  in  this  action,  however,  that  the  construction  of  the  sewer  is  the 
imposition  of  an  additional  burden  upon  their  ultimate-fee  in  the  lands  for  whicb 
they  are  entitled  to  compensation,  and  therefore  the  building  of  the  sewer 
through  their  lands  is  unlawful.  The  tenability  of  the  position  assumed  by  the 
plaintiffs  depends  upon  the  character  of  the  avenue.  If  It  be  a  country  high- 
way through  a  rural  district,  then  the  public  have  in  it  only  a  right  to  pass 
over  its  surface,  with  no  right  to  interfere  with  the  soil  except  for  the  repa- 
ration of  the  road  itself.  Such  limitation  upon  the  public  right  in  a  country 
road  is  based  upon  the  theory  of  an  appropriation  of  the  land  for  a  pattioular 
purpose,  with  no  anticipation  of  any  use  except  for  public  travel,  because  Uie 
necessities  of  the  public  required  no  other,  and  none  further  was  deemed  to 
have  been  anticipated  when  the  land  was  acquired  for  public  use.  Far  other 
and  different,  however,  are  the  rights  of  the  public  in  a  street  in  a  populous 
community.  Such  a  street  may  be  appropriated  to  any  use  dictated  by  the 
demands  of  the  public,  and  the  extent  of  the  servitude  is  measured  and  lim- 
ited by  the  necessities  of  the  people.  Their  rights  are  oo-extensive  with  their 
wants. 

In  respect  to  the  character  of  Flatbush  avenue,  we  think  it  must  be  deemed 
a  city  street  throughout  its  whole  extent.  It  commences  in  the  heart  of  the 
eity  of  Brooklyn,  and  extends  through  the  towns  of  Flatbush  and  Flatlands, 
to  the  ocean,  and  it  is  not  divested  of  Its  original  character  when  it  enters 
those  towns.  Their  proximity  to  a  large  city,  and  their  large  population,  de- 
prive them  of  the  character  of  a  rural  community,  and  the  time  has  gone  by 
when  they  can  lay  claim  to  rurality.  All  the  towns  in  Kings  county  havB 
been  laid  out  into  streets  under  legislative  authority.  The  city  of  Brooklyn 
is  spreading  out  towards  the  outlying  towns.  The  town  of  Flatlands  is  on 
the  conQnes  of  a  large  city,  and  contains  a  large  population,  and  the  time  has 
eome  when  its  people  require  much  greater  rights  in  its  streets  than  a  mere 
right  of  passage  over  their  surface.  It  must  be  borne  in  mind  that  the  por- 
tion of  Flatbush  avenue  which  is  in  the  town  of  Flatlands  was  constructed 
under  chapter  822  of  the  laws  of  1872,  which  made  ample  provision  for  eom- 
yensation  for  damages  resulting  to  any  land-owner  whose  property  waa  taken. 
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and  we  must  now  aasume  that  compensation  was  made  for  aQ  the  burdens 
which  might  be  lawfully  imposed  upon  the  land.  Moreover,  in  the  very  law 
under  which  these  commissioners  ar^  conducting  their  operations,  provision 
is  made  for  the  acquisition  of  the  right  to  construct  this  sewer  In  any  streets 
or  other  lands  not  belonging  to  the  public,  and,  as  Flatbush  avenue  does  be- 
long to  the  public,  it  seems  to  follow  tliat  no  further  right  is  necessary  to  jus- 
tify the  construction  of  the  sewer  therein.  Upon  this  branch  of  the  case  our 
conclusion  is  that  the  sewer  may  be  lawfully  constructed  through  the  lands  of 
the  plaintiffs,  without  further  compensation.  In  our  view,  the  act  is  not 
Tioiatlve  of  the  constitution.  Its  title  is  "  An  act  in  relation  to  local  improve- 
ments in  the  town  of  Flatbush,  and  the  acquisition  of  the  rights  of  a  plank- 
road  company  in  said  town;"  and  there  is  no  provision  in  the  law  which  does 
not  relate  either  to  local  improvements  in  the  town,  or  the  acquisition  of  the 
plank-road.  If  it  became  necessary  to  extend  the  sewer  beyond  the  bounds  of 
the  town  to  consummate  the  improvement,  the  work  relates  to  local  improve- 
ment. It  was  not  necessary  to  specify  tlte  different  steps  to  be  taken  and  the 
different  measures  to  be  adopted  in  making  the  local  improvement.  They 
were  bat  different  portions  of  one  general  subject,  which  was  expressed  In  the 
title  of  the  act.  We  think  the  title  sutSoiently  broad  to  answer  the  require- 
ments of  tlie  constitution.  Brewster  v.  Syracuse,  19  N.  Y.  116.  The  judg- 
ment should  be  affirmed,  with  costs. 


Stbaouse  Mouldimo  €k>.  v.  Squibbb. 

(MaAisan  County  Court.    November  8,  ISSa) 

1.  FUADmoe— -Vbiotioatioii  bt  TummvF'B  Attobrbt— Is  Jusiiaa's  Coubt. 

Code  Civil  Proo.  N.  T.  1 536,  which  permits  a  person  not  a  party  to  the  action  to 
▼erify  the  pleadings  od  stating  his  reasons  why  it  is  not  madia  by  the  party,  is  ex- 
tended to  meadings  In  justice's  conrt  by  Laws  1881,  c.  414,  $  1,  (4  Rev.  BU,  8th  Ed., 
p.  2643.)  Held,  hi  an  action  in  justice's  court  brought  by  a  domeetto  corporation 
looated  in  another  county,  that  the  complaint  may  be  verified  Iqr  plaintilTB  at- 
torney. 

t,  Saanax  or  SmnfONB— RvmBN. 

A  constable's  return  in  such  action  stating  that  he  made  a  personal  service  of 
the  summons  aud  complaint  on  defendant  "by  delivering"  to  Mm  a  oopy  thereof, 
Clearly  proves  that  he  left  a  oopy  with  defendant;  and  hence  the  return  shows 
•  BuJBclent  service  finder  Laws  M.  Y.  1881,  c  414, 1 1,  whloh  requires  the  service  of 
Munmons  and  complaint  in  such  action  to  be  made  "  by  dellvenng  to  and  leaving 
with''defendantper8onally  a  copy  thereof.  Disapproving  JfcAfuUfn  v.  Madkeu, 
ON.  T.Snpp.885. 

Appeal  from  justice's  court. 

Action  by  the  Syracuse  Moulding  Company  against  Squires.  From  a  judg- 
ment in  plaintiff's  favor  defendant  appeals.  Laws  N.  Y.  1881,  c.  414,  §  1, 
(4  Rev.  St.,  8th  Ed.,  p.  2642,)  provides  as  follows:  "In  an  action  brought  in 
any  of  the  justices'  courts  of  this  state  arising  on  contract  for  the  recovery  of 
money  only,  or  on  an  account,  the  plaintiff  or  his  agent,  at  or  before  the  time 
of  the  issuing  of  the  summons,  may  make  a  written  complaint  stating  in  a 
plain,  concise  manner  the  facts  constituting  the  cause  of  action,  specifying 
tlier^n  the  anoount  actually  due  from  the  defendant  to  the  plaintiff  in  said 
action,  and  praying  judgment  against  ttie  said  defendant  for  the  amount  so 
claimed  to  be  due  to  bim,  which  said  complaint  shall  be  subscribed  by  the 
plaintiff  or  his  agent,  and  shall  be  verified  in  the  manner  and  as  provided 
by  section  526  of  the  Code  of  Civil  Procedure.  Said  summons  and  complaint 
sball  be  attached,  and  shall  be  served  upon  the  defendant  by  delivering  to 
and  leaving  with  him.  personally,  true  copies  thereof  not  less  than  six  nor  more 
than  twelve  days  before  the  return-day  thereof,  and  the  official  certificate 
of  the  constable  making  such  service  shall  be  sufficient  evidence  thereof." 

Cameron  &  Kiley,  for  appellant.    E.  S,  More,  for  respondent. 
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KsNNSDT.  J.  This  action  is  brought  upon  a  draft  accepted  by  the  defend- 
ant. The  plaintiff  ia  a  domestic  corporation,  located  in  Onondaga  county,  N. 
Y.  The  defendant  at  the  time  tlie  action  was  broiiglit  was  a  resident  of 
Madison  county.  The  action  was  commenced  before  a  justice  of  the  peace  of 
this  county,  and  the  complaint,  which  was  served  with  the  summons,  was 
verified  by  E.  S.  More,  the  attorney  of  the  plaintiff,  residing  and  having  an 
office  at  Cazenuvia.  The  return  of  the  officer  serving  tbe  summons  and  com- 
plaint is  as  follows: 

"  County  of  Madison — ss. :  The  within  summons  and  annexed  complaint  was 
personally  served  on  the  defendant,  Fred.  S.  Squires,  at  the  town  of  Cazeno- 
via,  by  delivering  to  him  a  copy  thereof,  on  the  11th  day  of  July,  1890.  Fees, 
$0.45.  Thomas  Wallace,  Constable." 

On  the  day  the  summons  was  returnable,  £.  S.  More,  the  attorney  above 
named,  appeared  for  the  plaintiff,  and  swore  to  his  authority  to  appear,  and 
also  swore  as  to  the  amount  of  interest  due  on  the  draft  set  forth  in  the  com- 
plaint; whereupon  the  justice  rendered  judgment  for  $32.12.  The  appellant 
asks  the  reversal  of  the  judgment  on  the  ground  that  the  verification  of  tbe 
complaint  should  have  been  made  by  an  officer  of  tbe  plaintiff,  and  not  by  its 
attorney;  and  also  because  the  constable's  certiflcate  of  service  was  so  defect- 
ive and  incomplete  that  tbe  justice  had  no  authority  or  jurisdiction  to  render 
the  judgment. 

We  must  affirm  the  judgment  for  tbe  following  reasons:  (1)  The  law  of 
1881,  relating  to  the  service  of  a  verified  complaint  in  justice's  court,  says 
that  the  complaint  shall  be  verified  in  the  manner  and  as  provided  by  section 
526  of  the  Code  of  Procedure.  This  section  is  as  follows:  "The  affidavit  of 
verification  must  be  to  tbe  effect  that  the  pleading  is  true  to  the  knowledge  of 
tbe  deponent,  except  as  to  the  matters  therein  stated  to  be  alleged  upon  infor- 
mation and  belief,  and  as  to  those  matters  be  believes  it  to  be  true.  Where 
it  is  made  by  a  person  other  than  the  party,  be  must  set  forth  in  tbe  aflS- 
(lavit  the  grounds  of  his  belief  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  tbe  reason  why  it  is  not  made  by  the  party."  It  will  be  seen  that 
there  is  nothing  in  this  section  which  disqualifies  an  attorney  from  making 
the  verification  to  a  complaint  in  a  justice's  court,  whether  bis  client  is  a  do- 
mestic corporation  ornot,  or  Is  or  is  not  located  in  the  county  where  tbe  ac- 
tion is  brought.  The  plaintiff's  attorney  in  this  action  did  all  that  this  sec- 
tion of  the  Code  requires,  where  the  party  is  a  non-resident.  Thelaw  of  1881 
having  declared  that  the  complaint  must  be  verified  in  the  manner  and  as 
provided  in  section  526,  and  this  section  having  made  no  exception  where  the 
party  is  a  domestic  corporation,  we  have  no  doubt  that  the  plaintiff's  attorney 
was  authorized  to  make  the  verification  to  the  complaint.  Even  if  the  legis- 
lature had  intended  that  the  verification  to  a  complaint  in  justice's  court 
should  be  in  accordance  with  section  525,  we  think  the  attorney  in  this  case 
could  have  verified  the  complaint,  because  subdivision  8  of  said  section  says 
that,  where  a  party  is  not  within  the  county  where  the  attorney  resides,  be 
may  verify  the  pleadings,  making  no  exception  in  case  the  party  is  i,  domestic 
corporation. 

As  to  the  second  point,  we  do  not  think  the  judgment  void  because  the  cer- 
tificate of  service  does  not  state  that  the  summons  and  complaint  were  left 
with  the  defendant.  The  law  does  not  require  the  constable's  certiflcate  to  be 
in  any  specified  form,  so  that  if  the  constable  in  making  his  return  uses  such 
language  as  plainly  and  distinctly  informs  the  court  that  the  summons  and 
complaint  have  been  served  according  to  law,  it  may  proceed  with  the  case. 
The  law  of  1881  says  the  papers  shall  be  served  by  delivering  to  and  leaving 
them  with  tbe  defendant.  The  constable  certifies  that  he  delivered  tbe  copies 
to  him.  To  deliver  a  process  to  another,  means  to  part  with  its  possession 
and  control,  and  leave  it  with  the  person  for  \ybom  it  is  intended.  When  the 
oourt  in  this  case  received  tbe  official  certificate,  stating  that  the  summons 
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and  complaint  bad  been  served  on  the  defendant  by  delivering  copies  to  him, 
tlie  fact  of  the  papers  being  left  with  the  defendant  was  as  clearly  proven 
to  it  as  it  was  possible  for  words  to  inform  it.  It  is  the  fact  of  service  in 
the  manner  required  by  law  that  gives  the  court  jurisdiction ;  it  is  the  evi- 
dence of  this  fact  that  notifies  the  court  of  its  right  to  proceed  with  the  case; 
and  it  is  for  the  court  to  determine  whether  this  evidence  is  in  compliance 
wilh  the  statute.  The  form  of  woi'ds  made  use  of  to  establish  the  fact  is  im- 
material, so  long  as  the  law  has  prescribed  no  set  phraseology  as  a  form  for  a 
certiflcate.  But  if  it  be  assumed  that  the  law  does  require  the  officer  to  cer- 
tify that  he  has  not  only  delivered  to  but  left  with  the  defendant  copies  of 
the  summons  and  complaint,  we  do  not  think  that  the  Judgment  should  be 
reversed,  for  the  alleged  reason  that  the  certidcate  of  service  is  defective  in 
form  only,  if  defective  at  all.  because  the  court  would  have  the  right  to  per- 
mit an  amendment  of  the  return.  Section  725  of  the  CJode  is  as  follows:  "A 
court  to  which  a  return  is  made  by  a  sheriff  or  other  officer,  or  by  a  subordi- 
nate court  or  other  tribunal,  may,  in  its  discretion,  direct  the  return  to  be 
amended  in  matter  of  form,  eithei''  before  or  after  judgment."  Since  a  void 
proceeding  cannot  be  made  valid  by  amendment,  we  assume  this  section 
would  l)e  a  very  useless  and  needless  one,  if  it  be  true  that  it  is  the  return  of 
the  officer  alone  that  gives  jurisdiction  to  the  court  and  validity  to  the  judg- 
ment. By  section  2868,  justices'  courts  are  required  to  hear,  try,  and  deter- 
mine actions  according  to  law  and  equity,  and  for  that  purpose,  where  special 
provision  is  not  made  by  law,  are  vested  with  all  the  necessary  powers  pos- 
sessed by  the  supreme  court.  Vested  with  the  authority  intrusted  to  it  by 
these  sections  of  the  Code,  a  justice's  court  has  the  right  to  amend  the  return 
of  an  officer  in  matter  of  form,  and  thereby  so  perfect  the  record  as  to  show 
tliiit  the  jurisdiction  of  the  court  was  complete,  and  thus  prevent  injustice 
being  done  on  account  of  some  trivial  omission  of  the  officer  in  making  his 
official  certificate.  To  obtain  a  valid  judgment  in  the  supreme  court,  it  is  not 
necessary  that  the  officer  shall  certify  that  he  left  the  summons  and  complaint 
with  the  defendant.  AH  that  the  Code  requires  is  that  be  shall  deliver  the 
process  to  the  defendant  in  person,  and  a  certificate  which  shows  this  fact  is 
a  legal  return,  although  it  is  the  practice  to  have  the  certificate  show  that  the 
papers  were  left  with  the  defendant.  The  law  of  1881  requires  the  service  of 
a  summons  and  complaint  to  be  made  in  the  same  manner  as  such  papers  are 
served  in  the  supreme  court.  It  does  not  require  the  certificate  of  service  to 
be  in  any  particular  form,  and  we  think  a  certiflcate  which  would  be  good  in 
the  supreme  court  ought  to  be  sufficient  in  justice's  court  so  long  as  the  service 
is  made  in  precisely  the  same  manner.  We  therefore  hold  the  return  of  the 
constable  to  be  sufficient,  and  further  bold  that  if  defective  in  form  the  court 
has  the  right,  in  its  discretion,  to  permit  the  return  to  be  amended  so  as  to 
conform  to  the  technical  words  of  the  statute.  Our  attention  has  l>een  called 
to  MoifulUn  V.  Maokey,  6  N.  Y.  Supp.  885.  We  decline  to  follow  the  sug- 
gestion of  Justice  Merwin,  for  the  reason  that  it  does  not  appear  that  his 
views  were  approved  by  the  other  members  of  the  court.  All  the  judges 
agreed  to  a  reversal  of  the  judgment,  but  It  does  not  appear  that  it  was  re- 
Tersed  on  both  the  grounds  stated  by  Justice  Mbuwin.    Judgment  affirmed. 


Habdino  «.  Eliatoh. 

{Orange  County  Cortrt    October  18, 1890.) 

1.  Jvancss  of  thb  Pbaob— Action  Involvino  Titli  to  Land. 

Code  ClvU  Froo.  N.  T.  K  3951,  3952,  provide  that  an  action  in  Justloe's  eonrt  nnut 
be  disconUnned  where  defendant  flies  an  affidavit  showing  that  the  title  to  land 
Will  come  In  question,  and  delivers  to  the  justice  an  andertaking,  with  one  or  more 
snretles,  "approved  oy  the  Jnstice, "  conditioned  that  defendant  will  admit  service 
in  a  new  action  brongbt  by  plaintiff  in  the  proper  court.  Held  that,  after  snoh 
affidavit  and  nndertaldng  Itave  been  filed  by  defendant,  the  justice  could  not  retain 
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jurtodtction  of  ths  oansa,  by  arbitrarily  refusing  to  appioire  the  nndertaking,  with- 
ODt  examining  the  surety,  and  without  giving  any  reasons  for  his  disapproval,  and 
that  a  judgment  thereafter  rendered  against  defendant  in  his  absence  must  be  re- 
versed on  appeaL 
a.  Costs  ok  Appeai<— RsrsBSiU.  ow  Judohsnt. 

The  error  committed  by  the  justice  In  retaining  iurlsdlctlon  of  the  cause  after  the 
filing  of  the  undertaking  by  defendant  was  one  of  law,  and  on  the  reversal  of  the 
justice's  judgment  on  appeal  defendant  is  entitled  to  the  costs  as  a  matter  of  right, 
under  Code  Civil  Froc.  17.  Y.  S  3066,  snbd.  4,  which  provides  that  where  a  new  trial 
is  not  had  in  the  appellate  court,  and  the  judgment  is  reversed,  the  costs  must  be 
awarded  to  appellant. 

Appeal  from  justice's  court. 

Action  brought  in  justice's  court  by  Harding  against  Ellston  for  trespass  on 
land.  Defendant  set  up  title  in  himself,  and  delivered  to  the  justice  tbe  stat- 
utory undertaking.  The  latter  refused  to  approve  the  undertalcing,  and  re- 
tained jurisdiction.  Judgment  was  rendered  for  plaintiff  in  defendant's  ab- 
sence, and  tbe  latter  appeals.  Code  Civil  Froc.  K.  Y.  §§  2951,  2952,  are  as 
follows:  "Sec.  ^51.  The  defendant  may,  ^either  with  or  without  other  mat- 
ter of  defense,  set  forth  in  bis  answer  facts  showing  that  tbe  title  to  real 
property  will  come  in  question.  Such  an  answer  must  be  in  writing;  and  it 
must  be  signed  by  the  defendant,  or  bis  attorney  or  agent,  and  delivered  to 
tbe  justice.  Tbe  justice  must  thereupon  countersign  the  answer,  and  deliver 
it  to  the  plaintiff.  Sec.  2952.  In  tbe  case  specified  in  the  last  section,  the  de- 
fendant must  also  deliver  to  tbe  Justice,  with  the  answer,  a  written  under^ 
taking,  executed  by  one  or  more  sureties,  approved  by  tiie  justice,  to  the 
effect  that  if  the  plaintiff,  within  twenty  days  thereafter,  deposits  with  tbe 
justice  a  summons  and  complaint  in  a  new  action,  for  tbe  same  cause,  to  be 
brought  in  tbe  proper  court,  as  prescribed  in  the  next  section,  the  defendant 
will,  within  twenty  days  after  the  deposit,  give  a  written  admission  of  the 
service  thereof."  Section  3066,  subd.  4,  provides  that  on  appeal  from  jus- 
tice's court,  where  a  new  trial  is  not  had  in  the  appellate  eourt,  costs  must  be 
awarded  to  appellant,  if  tbe  judgment  is  reversed. 

S,  S.  Qovxley,  for  appellant.     Qeorge  H.  Decker,  for  respondent. 

BzATiE,  C.  J.  This  action  was  brought  to  recover  damages  for  an  alleged 
trespass  upon  lands  belonging  to  the  plaintiff.  The  defendant  answered, 
setting  np  title  in  himself.  The  answer  was  in  proper  form,  and  was  duly 
countersigned  by  tbe  justice,  as  required  by  law.  Code  Civil  Proc.  §  2951. 
The  defendant  also  delivered  with  the  answer  an  undertaking,  signed  by  the 
defendant  and  a  surety,  conditioned  as  required  by  tbe  statute.  Code,  §  2952. 
The  surety  justified  in  the  sum  of  $400,  an  amount  twice  as  great  as  he 
would,  in  any  event,  be  liable  to  pay  upon  a  breath  of  the  condition  of  the 
undertaking.  Tbe  justice  in  his  return  states  that  he  did  not  approve  the 
undertaking.  Upon  a  laterday  he  proceeded  witb  the  trial  of  the  action,  and 
judgment  was  rendered  against  the  defendant  in  his  absence.  Tbe  law  gov- 
erning tbe  practice  in  justices'  courts  upon  a  plea  of  title  to  land  has  been 
practically  unchanged  since  1820.  1  Rev.  Laws,  390;  2  Rev.  St.  1846,  834; 
Code  1848,  §  55;  Code  Civil  Proc.  §  2951.  While  tbe  law  provides  for  an  ap- 
proval of  the  undertaking  by  the  justice,  it  does  not  provide  any  penalty  or 
mode  of  procedure  in  tbe  event  of  a  failure  or  refusal  of  the  justice  to  ap- 
prove. It  does  provide  (section  2954)  that,  upon  the  delivery  of  the  under- 
taking to  tbe  justice,  tbe  action  shall  be  discontinued.  It  further  provides 
(section  2955)  that,  if  the  undertaking  is  not  delivered  to  the  justice,  he  has 
juiisdiction  of  the  action,  and  must  proceed  therein.  The  statute  does  not 
provide  for  a  justification  by  tbe  sureties,  but  the  justice  would  probably  have 
authority  to  examine  the  sureties  as  to  their  responsibility,  upon  the  presen- 
tation of  tbe  undertaking,  and  before  a  formal  delivery  of  it  to  him.  If  the 
surety  was  not  satisfactory  to  the  justice,  he  might  show  by  bis  record  his 
reasons  for  disapproval,  and  so  retain  jurisdiction  of  the  action.    In  this 
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case  it  does  not  appear  that  the  surety  was  examined  by  the  justice,  nor  is 
any  reason  assigned  by  bim  for  his  refusal  to  approve  the  undertaking.  It 
waa  delivered  to  him,  and  Qled,  and  is  returned  upon  this  appeal  as  a  part  of 
the  record  in  the  action.  I  think  the  delivery  of  the  undertaking  to  the  jus- 
tice, and  his  retention  of  it,  were  sufficient  to  oust  him  of  jurisdiction.  If 
not  sufficient,  bis  refusal  to  approve  the  undertaking,  without  some  reason 
therefor  being  given,  was  wholly  without  authority.  In  either  view,  the 
judgment  must  be  reversed. 

It  is  claimed  that,  if  the  judgment  must  be  reversed,  the  respondent 
should  not  be  held  liable  for  the  costs  of  the  appeal.  The  error  committed  by 
the  justice  was  an  error  of  law,  and  the  appeal  is  taken  on  questions  of  law 
only.  No  error  of  fact  is  suggested,  nor  can  a  new  trial  be  directed.  The 
reault  is  subject  to  subdivision  4  of  section  3066  of  the  Code,  and  the  right  to 
costs  is  absolute  upon  reversal.  The  decisions  are  uniformly  to  that  effect, 
and  my  attention  has  not  bepn  called  to  any  case  to  support  the  contention 
of  the  counsel  for  the  respondent.    Judgment  reversed,  with  costs. 


In  re  Linbt's  Will. 
{SurrogaWa  Court,  Monroe  County.    September  30, 1890.) 

Wiu*— TThdue  InTLUBK0»--Pr>8OI(PII0N. 

Where  an  illiterate,  intemperate,  crednlous  old  man,  over  80  years  of  a^e,  feeble 
both  in  bodjr  and  mind,  and  easily  oontrolled  by  otherg,  makea  a  will  while  sojourn- 
ing with  a  friend,  by  which  he  gives  the  bulk  of  his  property  to  that  friend  and 
bis  wife,  to  tbe  exolusion  of  a  son  and  graodohildren,  in  whose  favor  he  had  made 
former,  wills,  the  bnrden  is  on  the  persons  claiming  under  the  last  will  to  show 
that  it  was  not  procured  by  undue  infiuenoe,  and,  falling  this,  its  probate  will  be 
revoked. 

Proceedings  to  revoke  the  probate  of  the  will  of  Robert  Liney,  deceased. 
W.  A,  Amutrong,  for  executors.    John  S.  Hopkins,  for  contestants. 

Ablinotom,  S.  This  decedent  was  an  illiterate,  intemperate,  credulous 
old  man,  peat  80  yeatn  of  age.  He  was  feeble  both  in  body  and  mind,  sub- 
ject to  certain  delusions,  and,  while  probably  of  sound  mind  in  a  strictly  legal 
flense,  was  so  feeble  in  will  and  Intellect  as  to  be  easily  influenced  and  con* 
trolled  by  other  people.  During  the  last  half  year  of  his  life  he  had  executed 
three  wills,  the  last  of  wbiob  is  now  the  subject  of  controversy.  By  the  first 
two  wills  he  had  given  to  his  son  and  grandchildren  nearly  all  his  property, 
and  in  making  such  wills  had  shown  much  readiness  to  heed  the  suggestions 
of  outsiders  as  to  the  form  of  his  testamentary  dispositions  and  the  appoint- 
ment of  executors.  Within  two  weeks  after  the  date  of  the  second  will,  and 
while  temporarily  sojourning  in  the  house  of  a  friend,  the  third  will  is  exe- 
cuted by  him,  giving  the  great  bulk  of  his  estate  to  that  friend  and  his  wife. 
No  satisfactory  reason  appears  for  the  sudden  change  of  purpose  in  this  feeble 
old  man.  Upon  tbe  persons  claiming  to  benefit  by  a  will  made  under  circum- 
stances such  as  surrounded  this  transaction,  by  an  aged  and  feeble-minded 
man,  the  law  devolves  the  duty  of  proving  that  the  instrument  was  the  vol- 
untary outcome  of  the  decedent's  own  wishes,  and  was  not  procured  by  the 
improper  inflnence  of  the  beneficiaries.  Unless  this  is  satisfactorily  shown, 
the  presumption  arises  that  the  will  is  the  result  of  undue  influence  or  fraud, 
and  it  should  not  be  allowed  to  stand,  ifarx  t.  McoHynn,  88  N.  T.  857; 
Motery  v.  atlber,  2  Bradf.  Sur.  183;  Will  of  Olausmann.  24  Wkly.  Dig.  226. 
Sncb  fraud  or  undue  influence  is  not  usually  open  and  visible  to  the  draughts- 
man of  the  win,  or  to  the  attesting  witnesses,  but  is  commonly  exercised  be> 
hind  tbe  scene.  Mowry  v.  Silber,  supra,  149.  I  think  the  facts  and  ciroum- 
stsnees  of  this  case  warrant  inference  that  this  will  was  procured  by  the  undue 
influence  of  the  Mnrrays,  the  chief  beneflciaries  under  it,  and  that  the  probate 
should  therefore  be  revoked.  There  may  be  a  decree  accordingly,  oa  tbiw 
4ays'  notice. 
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DOWLET  V.  SCHIFPEB. 

(Common  Pleas  of  Ntw  York  CUu  and  County,  General  Term,    March  9, 1801.) 

1.  CiONTBACTS— lLI,BeAI.ITr. 

An  eleotrio  light  company  agreed  to  supply  defendant  with  light  for  one  year  at 
a  specifled  rate  per  monuk,  and  at  his  expense  equip  bis  premises  with  the  necessary 
wiring,  the  connection  between  the  company's  main  line  and  defendant's  premises 
to  be  made  at  the  company's  expense.  After  the  light  had  been  furnished  abont  six 
weeks  the  main  line  was  out  down,  because  it  consisted  of  overground  wires,  in 
violation  of  Laws  N.  Y.  1887,  o.  716,  {  4.  Held  that,  in  the  absence  of  any  showing 
that  the  use  of  prohibited  wires  was  contemplated  by  either  party,  the  assumption 
that  the  company  intended  to  supply  the  lighting  by  unlawful  means,  and  that  the 
contract  was  therefore  void,  was  unwarranted. 
Sk  Samb — Implied  Fkomisi  to  Fat. 

It  not  appearing  from  the  contract  that  the  payment  for  the  wiring  was  to  be  post- 
poned until  the  oompaDy  had  supplied  the  light,  or  some  part  thereof,  a  promise  to 
pay  immediately  on  the  furnishing  of  the  materials  would  be  implied, 
t.  Same — Divisibilitt. 

The  contract  lieing  divisible,  the  company  was  entitled  to  reoover  the  expense  in- 
curred for  the  wiring,  in  the  absence  of  any  counter-claim  by  defendant  for  dam- 
ages for  breach  of  the  company's  obligation  to  supply  him  wita  light  for  the  stipn- 
lated  period. 

Appeal  from  sixth  judicial  district  court. 

Action  by  Francis  D.  Dowley  as  receiver  of  the  West  Side  Electric  light 
&  Power  Company  against  Louis  ScbiSer  to  recover  upon  a  contract  to  sup- 
ply electric  lighting  to  plaintiff,  and  for  the  expense  incurred  in  equipping 
his  premises  for  such  lighting  purposes.  There  was  Judgment  for  defendant 
and  plaintiff  appeals. 

Argued  before  Allen,  P.  J.,  and  Bischoff,  Jr.,  and  Fbyob,  J  J. 

John  J.  Lenehan,  for  appellant.    Clemens  J.  Kraaht,  for  respondent. 

BisoHOFF,  J.    It  appeared  on  the  trial  that  on  or  about  January  11,  1889, 

the  West  Side  Electric  Light  &  Power  CompaDV  and  the  defendant  agreed  in 
writing  that  the  company  should  supply  the  defendant  with  electric  light  for 
the  term  of  one  year,  to  be  paid  for  at  a  specified  rate  per  month  by  defendant; 
and,  further,  to  equip  his  premises  with  the  necessary  wiring  for  lighting 
purposes,  tlie  cost  of  which  equipment  defendant  promised  to  bear.  The  con- 
tract also  provided  that  the  connection  between  the  defendant's  premises  and 
its  main  line  should  be  made  at  the  expense  of  the  company;  but  it  nowhere 
appeared  from  the  contract  that  this  connection  was  intended  to  be  made  in 
any  manner  interdicted  by  law.  When  the  necessary  wiring  of  the  interior 
of  defendant's  premises  was  completed  the  company  commenced  supplying 
the  light,  and  continued  to  do  so  for  a  period  of  about  six  weel<s,  and  then, 
by  direction  of  the  commissioner  of  public  worlcs  of  the  city  of  New  York, 
the  connection  between  the  defendant's  premises  and  the  company's  main  line 
was  cut  down  and  removed,  because  it  consisted  of  overground  wires,  in  vio- 
lation of  section  4,  c.  716,  of  the  Laws  of  1887,  the  written  permission  frodi 
the  board  of  electrical  control  not  Qrst  having  been  had  and  obtained  as  therein 
required.  Plaintiff  brought  his  action  after  the  connection  had  been  removed. 
The  defendant  contended  that  the  use  of  the  prohibited  wires  randered  the 
entire  contract  unlawful,  and  for  that  reason  plaintiff  was  not  entitled  to  re- 
covery. The  opinion  of  the  trial  justice  accompanying  the  return  shows  that 
his  decision  was  based  exclusively  upon  such  suppose!  illegality  of  the  con- 
tract. To  this  conclusion,  however,  we  cannot  assent.  It  was  not  unlawful 
for  the  company  to  agree  to  supply  the  defendant's  premises  with  eleotrio 
light,  and  to  equip  them  with  necessary  wiring  to  utilize  the  light  when  sup- 
plied. Such  a  contract  is  not  immoral,  or  against  any  rule  of  public  poMoy, 
and  does  not  contravene  the  provisions  of  any  statute;  chapter  716  of  the  Laws 
of  1887  having  no  application  to  conducting  wires  in  the  interior  of  dwelling- 
bouses  and  other  buildings.    It  is  apparent  from  the  statute  referred  to  that 
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the  legislature  intended  no  more  than  an  interdiction  of  overground  wires  in 
the  streets  of  the  city  of  New  York  without  previous  permits.  The  contract 
alone  discloses  no  intention  on  the  part  of  either  party  to  do  other  than  what 
may  be  lawfully  done;  nor  does  the  testimony  show  that  at  the  time  of  the 
making  of  the  contract  the  use  of  prohibited  wires  was  contemplated  by  either 
party.  The  assumption,  therefore,  that  the  company  when  it  agreed  to  sup- 
ply the  defendant  with  lighting  intended  to  do  so  by  prohibited  and  unlawful 
means  is  wholly  arbitrary  and  unwarranted.  The  illegality  of  a  contract  is 
never  presumed,  but  must  be  affirmatively  shown.  N^son  v.  Eaton,  26  N. 
T.  415;  Abb.  Tr.  Ev.  789;  1  Whart.  Cont.  §  344.  And  to  render  a  contract 
void  on  the  ground  of  illegality  it  must  have  been  tainted  with  such  illegality 
at  its  inception.  If  lawful  when  made,  itcannot  become  unlawful  thereafter. 
7  Wait,  Act.  &  Def .  66.  The  use  of  unlawful  means  by  one  of  the  parties  in 
performing  his  obligation  under  a  contract  may  prevent  a  recovery  to  Which 
performance  is  essential,  since  in  that  case  the  party  seeking  to  ret-over  will 
himself  be  compelled  to  assert  his  own  unlawful  act;  and  he  cannot  success- 
fully invoke  the  intervention  of  courts  of  justice  to  aid  him  in  securing  the 
protits  of  bis  transgression.  In  such  a  case  the  legal  interdiction  upon  the 
act  constituting  the  performance  operates  as  a  disability,  and  the  party  seek- 
ing to  recover  cannot  assert  such  performance  in  support  of  his  claim  for 
compensation.  But  if  the  contract  is  divisible,  and  the  party  seeking  to  re- 
cover relies  partly  upon  lawful  and  partly  upon  unlawful  acts  to  show  per- 
formance, he  will  be  permitted  to  recover  whatever  may  have  accrued  to  him 
under  the  contract  upon  such  lawful  performance.  A  contract  is  held  to  be 
severable  when  the  part  to  be  performed  by  one  party  "consists  of  several 
distinct  and  separate  items,  and  the  price  to  be  paid  by  the  other  is  apportioned 
to  each  item  to  be  performed,  or  is  left  to  be  implied  by  law.  *  *  *  And 
the  same  rule  holds  where  the  price  to  be  paid  is  clearly  and  distinctly  appor- 
tioned to  different  parts  of  what  is  to  be  performed,  although  the  latter  is  in 
its  nature  single  and  entire. "  2  Pars.  Cont.  517.  Or,  as  stated  and  illustrated 
in  Wharton  on  Contracts,  (volume  2,  g  899:)  "When  a  duty  is  divisible  it 
may  be  performed  in  parts,  Kad.  the  receiver  may  be  chargeable  pro  tanto; 
and  a  vendee  to  whom  a  part  of  an  order  of  divisible  goods  is  delivered  is 
liable  for  what  he  received,  unless  he  has  suffered  damage  to  that  amount  by 
the  vendor's  non-performance.  Hence,  on  a  contract  to  publish  a  work  in 
nambeis,  at  so  much  a  number,  it  has  been  held  that  on  partial  performance 
there  may  be  partial  recovery.  On  a  contract,  also,  to  deliver  two  hundred 
stove  patterns,  a  part  only  of  which  were  made,  it  was  held  that  the  vendor 
was  entitled  to  recover  on  quantum  meruit  for  what  was  accepted  by  tb« 
vendee,  deducting  any  damages  the  latter  sustains  from  the  non-completion 
of  the  contract."  Whether  a  contract  is  entire  or  divisible,  so  that  the  party 
performing  in  part  only  may  recover  for  such  performance,  is  always  a  ques- 
tion of  construction,  dependent  upon  the  intention  of  the  parties,  to  be  ascer- 
tained from  the  contract.  Applying  the  rules  stated  by  the  authors  quoted, 
we  must  regard  the  contract  in  evidence  in  the  case  at  bar  as  divisible.  It  is 
plain  that  the  obligation  of  the  West  Side  Electric  Light  &  Power  Company 
was  twofold ;  but  so  also  was  the  obligation  of  the  defendant.  The  company 
was  to  furnish  the  defendant's  premises  with  the  necessary  wiring  for  lighting 
purposes,  and  for  these  services  and  materials  the  defendant  was  to  pay. 
Thereafter  the  company  was  to  supply  defendant's  premises  with  electric 
light,  and  for  the  light  used  the  defendant  was  to  make  monthly  payments. 
The  wiring  of  defendant's  premises  was  completed,  and  in  that  respect  the 
company  fully  discharged  its  obligation,  and  became  entitled  to  the  amount 
agr^  upon.  It  is  true  that  the  defendant  may  have  been  induced  to  incur 
the  expense  of  wiring  his  premises  by  the  company's  agreement  thereafter  to 
supply  him  with  light;  but  if  he  was  disappointed  in  that  respect  he  might 
have  recovered  such  damages  as  he  suffered  by  a  counter-claim  in  the  action. 
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if  sustained  by  snffldent  proof,  and  made  on  proper  allegations.  In  Tipton  v. 
Feitner,  20  K.  Y.  423.  the  plaintiff  had  contracted  forthwith  to  delivertode- 
fendant  a  quantity  of  di'essed  porlc  for  a  price  agreed  npon,  and  also  to  sell 
him  upon  ttieir  arrival,  at  another  price,  a  num^  of  live  hogs.  The  pork 
was  delivered,  but  not  the  hogs,  and  the  defendant,  claiming  the  contract  as 
entire  and  indivisible,  refused  to  pay  for  the  pork  delivered.  The  court  sas> 
tained  the  plaintiff's  right  to  recover,  and  construed  the  agreement  to  be 
divisible;  and  the  rule  applicable  to  this  class  of  cases  is  stated  bySEiJ>BN, 
J.,  as  follows:  "It  by  no  means  follows  because  a  party  has  agreed  to  do  sey- 
eral  things  by  one  and  the  same  contract  that  the  performance  of  the  contract 
in  all  its  parts  is  a  condition  precedent  to  any  right  to  claim  payment  for  the 
portion  which  may  have  been  done.  Were  this  so,  there  could  be  no  suoh 
thing  as  '  independent  covenants '  in  any  contract.  It  is  always  a  question  of 
construction,  depending  upon  the  terms  of  the  contract,  its  subject-matter, 
and  the  circumstances  under  which  it  was  made,  whether  there  is  a  condition 
precedent  or  not.  There  are  certain  well-established  legal  principles,  which 
seem  to  me  decisive  of  this  question  in  the  present  case.  It  is  plain  of  itself, 
and  well  settled  by  authority,  that  when  by  the  terms  of  a  contract  a  payment 
by  one  party  is  to  precede  some  act  to  be  done  by  the  other,  then  the  perform* 
ance  of  the  act  cannot  be  treated  as  a  condition  of  the  payment;  as  in  the  case 
of  contracts  for  the  sale  and  conveyance  of  lands,  where  payments  are  to  be 
made  before  the  time  affixed  for  the  conveyance. "  In  the  case  now  under 
consideration  it  does  not  appear  from  the  contract  that  a  payment  to  the  West 
Side  Electric  Light  &  Power  Company  for  the  cost  of  wiring  the  defendant's 
premises  was  to  be  postponed  until  after  the  company  bad  supplied  the  light, 
or  some  part  thereof,  and,  in  the  absence  of  such  a  provision,  the  law  implies 
a  promise  to  pay  immediately  upon  the  performance  of  the  services  and  tbe 
furnishing  of  tbe  materials  required.  See  Tipton  v.  Feitner,  supra.  Upon 
the  trial  it  was  proved  by  the  plaintiff,  and  not  controverted  by  the  defendant, 
that  the  West  Side  Electric  Light  &  Power  Company  had  fully  complied  with 
so  much  of  the  contract  as  required  it  to  equip  the  defendant's  premises  with 
the  necessary  wires  and  appliances  to  enable  him  to  utilize  the  light  thereafter 
to  be  supplied,  and  the  amount  which  the  company  claimed  to  have  reasonably 
expended  in  that  behalf  was  in  no  way  contested;  and,  in  the  absence  of  any 
oounler-claim  by  the  defendant  for  damages  resulting  to  him  from  the  breach 
of  the  company's  obligation  to  supply  hlra  with  light  for  tbe  stipulated  period, 
there  should  have  been  a  judgment  for  the  plaintiff  in  the  amountof  expense 
incurred  in  the  equipment  of  the  defendant's  premises.  For  tbe  reasons  above 
stated  we  must  hold  the  judgment  appealed  from  to  have  been  erroneously 
awarded.  Judgment  reversed,  new  trial  ordered,  with  costs  to  abide  the  event. 
All  conoor. 


Baubat  e.  Waxns. 
{Common  Pleat  of  New  York  City  and  County,  General  Term.  February  9, 1891.) 

1.  IiuiDLOKD  ANoTsNiiirr — Recovsrt  or  Fosssssion— Surbskdbb  or  Term— EvionoK. 
la  diaposBOBBory  proceedings,  the  def  enie  of  surrender  and  aooeptaace  la  inoon- 
sistent  with  a  defense  of  eviotioD. 

%.  Saiol 

Under  the  New  York  statute  of  frauds,  declaring  that  no  estate  or  interest  in 
lands,  other  than  a  lease  for  a  year,  shall  be  created,  assigned,  surrendered,  of  de- 
cbueo,  unless  by  act  or  operation  of  law,  or  by  deed  subscribed  by  the  pwrty  cre- 
ating, etc.,  by  his  lawful  agent  thereunto  antborizad  by  writing,  tbs  lawful  i^eBt 
must  be  specialiy  authorized  in  writing  to  surrender  a  lease. 

8L  Sam*— DuTT  to  Repaib. 

By  the  terms  of  a  lease  all  necessary  repairs  were  to  be  done  at  the  expense  of 
the  tenant.  By  reason  of  a  lawful  excavation  on  tbe  adjoining  premises,  an  atlery  oa 
the  demised  premises  leading  to  stables  in  the  rear  thereof  fell  in.    If  the  auoy- 
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way  had  been  shored  up,  it  would  haTO  remained  intact.  Held,  that  It  was  the 
dutj  of  the  tenant  to  shore  up  the  alley-way,  and,  failing  to  do  so,  he  could  not  set 
np  eviction  as  a  defense  to  dispossessory  proceedings  for  non-payment  of  rent. 

4.  SAMB— COVBRASTK  OT  LBASB. 

A  covenant  for  quiet  enjoyment  in  a  lease  only  goes  to  the  extent  of  engaging 
that  the  landlord  has  a  good  title,  and  can  give  a  free  and  unincumbered  lease. 

5.  Samb — IxDznvomrt  Collatbkal  Contract. 

Where  there  Is  an  express  covenant  by  the  tenant  to  keep  the  demised  premises 
In  repair,  there  can  be  no  independant  collateral  oral  undertaking  on  the  part  of 
the  landlord,  by  which  he,  and  not  the  tenant,  is  to  perform  the  covenant 

Appeal  from  eighth  district  court. 

Proceedings  instituted  bj  David  Ramsay  against  David  Willtle  to  dis- 
possess the  latter  from  certain  premises  by  reason  of  his  non-payment  of 
rent.  From  a  final  order  in  favor  of  plaintiff  the  defendant  appeals.  The 
following  is  the  opinion  of  Judge  Jeroix>han,  of  the  eighth  district  court: 

"This  proceeding  was  brought  by  the  landlord  to  dispossess  the  tenant  for 
the  alleged  non-paymeut  of  rent  for  the  month  of  March,  1890,  which  the 
landlord  alleges  to  be  due,  under  and  by  virtue  of  a  lease  dated  August  31, 
1885,  for  the  term  of  five  years  and  eight  months  from  the  1st  day  of  Sep- 
tember, 1885.  at  the  yearly  rental  of  one  thousand  dollars,  rent  payable  when 
due  or  at  the  end  of  the  month.  The  tenant  interposes  two  defenses:  First, 
surrender  and  acceptance;  and,  »econd2^,  eviction.  These  defenses  are  in- 
consistent.  If  the  premises  were  surrendered  by  the  tenant,  and  accepted 
by  the  landloi-d,  then,  and  in  that  case,  the  tenant  was  out  of  possession,  and 
the  landlord  in  possession.  Eviction  cannot  occur  after  the  tenant  is  out  of 
possession.  A  tenant,  to  be  evicted  from  the  beneficial  enjoyment  of  the 
premises,  most  necessarily  be  in  possession  at  the  time  of  the  alleged  evic- 
tion. I  shall  therefore  deal  first  with  the  question  of  the  surrender  and 
acceptance  under  the  statute.  The  statute  provides  that  •  no  estate  or  inter- 
est in  lands,  other  than  leased  for  a  term  not  exceeding  one  yenr,  *  *  * 
shall  hereafter  be  created,  assigned,  surrendered,  or  declared,  unless  by  act 
or  operation  of  law,  or  by  deed  or  evidence  in  writing  subscribed  by  the 
party  creating,  ♦  *  •  surrendering,  or  declaring  the  same,  or  by  his  law- 
ful ag^ent  thereunto  authorized  by  writing.'  The  lease  between  landlord  and 
tenant  is  in  writing  and  under  seal,  and  the  power  of  attorney  given  by  ten- 
ant to  his  agent  is  also  under  seal,  but  contains  noprorisionby  which  the  attor- 
ney in  fact  is  authorized  to  surrender,  cancel,  or  annul  a  lease.  If  I  read  and  in- 
te^retthe  statutes  correctly,  the  lawful  agent  must  be  specially  authorized  in 
writing  to  surrender  a  lease,  as  weilastocreate,  convey,  or  assign  such  lease. 
The  power  of  attorney  gives  the  agent  no  authority  to  sell  or  in  any  way  to 
dispose  of  real  property  or  leasehold.  Surrendering  a  lease  is  disposing  of 
property.  Therefore  it  follows,  as  matter  of  law,  the  agent  having  no  au- 
thority under  his  power  of  attorney  to  make  a  surrender  under  the  statut«s, 
that  there  has  been  no  surrender  by  deed  or  by  operation  of  law.  Surrender 
by  operation  of  law  has  been  defined  to  be  the  restoring  and  yielding  up  an 
estate  and  interest  in  land  to  one  who  has  an  immedi.ite  estate  in  a  rever- 
sion and  remainder,  and,  by  the  statute  of  frauds,  a  term  exceeding  one  year 
cannot  be  surrendered  unless  by  actor  operation  of  law,  or  by  deed  of  con- 
veyance in  writing.  Coe  v.  Hobby,  72  N.  Y.  145;  WUiant  v.  Hines,  14 
Daly,  188-191.  In  the  case  of  Coe  v.  Hobby  the  court  of  appeals  say.  *  The 
furthest  that  our  courts  have  gone  is  to  hold  that,  to  effect  a  surrender  of  an 
existing  lease  by  operation  of  law,  there  must  be  a  new  lease,  valid  in  law, 
to  pass  an  interest,  according  to  the  contract  and  intention  of  the  parties.' 
Page  147.  Within  the  above  rule,  there  was  no  surrender  of  the  lease  upon 
which  this  proceeding  is  predicated;  no  written  surrender  of  the  same  under 
the  statute.  I  find,  therefore,  there  was  no  valid  or  legal  surrender  of  ttie 
premises. 
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"It  appears  by  the  lease  that  the  term  had  mure  than  one  year  to  run. 
Therefore  the  surrender  must  necessarily  be  in  writing,  subscribed  by  a  per- 
son authorized  to  make  the  surrender.  Upon  the  trial  of  this  proceeding,  the 
landlord  did  not  ask  to  have  the  tenant  elect  as  to  which  of  his  defenses  be 
would  proceed  under,  and,  evidence  having  been  given  on  the  subject  of  evic- 
tion, the  court,  being  in  possession  of  all  the  facts,  is  in  a  position  to  pass 
upon  that  question.  It  appears  by  the  lease  that  the  rent  is  payable  wtien 
due,  or,  in  other  words,  at  the  end  of  the  month.  The  evidence  in  this  case 
discloses  that  on  or  about  the  lOtb  of  March,  1890,  the  owner  of  the  adjoining 
lot,  on  the  east  of  the  property  in  question,  commenced  excavating  for  the 
purpose  of  building  a  new  structure  thereon,  but  did  not  go  below  10  feet  in 
so  excavating.  Under  the  existing  statutes  and  authorities  of  this  state, 
where  the  party  excavating  does  not  intend  to  go  below  10  feet,  the  obligation 
is  upon  the  adjoining  owner  to  protect  his  own  property  against  injury  or 
damage  arising  from  the  excavation.  It  appears  from  the  evidence  in  this 
case  that  there  was  an  alley-way  on  the  premises  in  question,  leading  to  sta- 
bles in  the  rear  of  the  premises,  and,  in  consequence  of  the  excavation  on  the 
adjoining  lot,  the  same  fell  in  upon  the  said  adjoining  lot,  so  that  the  tenant 
and  his  subtenants  were  unable  to  use  the  alley- way.  The  question  now  arises 
as  to  whose  duty  it  was  to  protect  the  alley-way  from  caving  in.  If  it  was 
the  landlord's  duty,  the  evidence  shows  that  he  failed  to  do  it.  If  it  was  the 
tenant's  duty,  the  evidence  shows  that  he  did  nothing  to  protect  the  alley-way 
''rom  caving  in.  It  is  in  evidence  that,  if  the  alley-way  bad  been  sheathed,— 
piled,':— it  would  have  remained  intact,  and  the  tenants  consequently  would 
have  bad  the  beneQcial  use  and  enjoyment  of  it.  The  lease  provides  as  fol- 
lows: '  All  improvements  and  necessary  repairs  to  be  done  at  the  expense  of 
the  party  of  the  second  part.'  The  evidence  does  not  show  that  the  tenant 
was  deprived  of  his  possession  by  any  act  of  the  landlord,  or  by  any  one  hav- 
ing a  paramount  title  to  the  premises  demised,  and,  unless  something  of  this 
kind  is  shown,  there  is  no  ground  whatever  for  an  action  for  the  breach  of 
the  covenant  for  quiet  enjoyment.  Connor  v.  Bemheimer,  6  Daly,  3U0. 
The  caving  in  of  the  alley-way  was  caused  by  the  lawful  acts  of  a  stranger, 
which  does  not  attach  to  the  landlord  any  liability  in  this  case.  In  the  case 
of  Howard  v.  DoolitUe,  3  Duer,  464,  there  is  a  great  similarity  to  the  one 
under  investigation.  The  tenants  in  that  case,  by  the  terms  of  their  lease, 
obligated  themselves  to  make  all  the  repairs  as  in  this  case.  An  excavation 
took  place  on  the  adjoining  premises,  and  the  tenants  were  disturbed  in  the 
beneficial  use  and  enjoyment  of  their  premises.  The  question  arose  in  that 
case  as  to  whose  duty  it  was  tu  shore  up  and  protect  the  walls  of  the  demised 
premises  from  falling, — whether  the  tenants  or  landlord.  Judge  Dueb,  in  a 
veiy  able  and  full  opinion,  held  it  was  the  duty  of  the  tenants  under  and  by 
virtue  of  their  covenant  in  their  lease  to  repair.  The  case  of  Ballup  v. 
Railroad  Co.,  65  N.  Y.  1,  was  where  the  grade  of  the  street  was  changed, 
and  the  access  to  the  demised  premises  rendered  inconvenient  to  the  tenant 
In  an  action  for  rent,  the  defendant  set  up  in  his  answer  a  counter-claim  for 
damages  by  reason  of  the  alleged  interference  of  the  plaintiff  or  landlord  with 
the  tenant's  possession.  Judge  Reynolds,  in  writing  the  decision,  says: 
'  There  being  no  covenant  by  the  plaintiff  to  protect  the  defendant  from  injury 
occasioned  by  the  act  of  the  city,  I  do  not  see  how  it  can  claim  any  abatement 
from  the  rent  agreed  to  be  paid  by  the  terms  of  the  lease.  It  seems  to  be  very 
clear  that  there  was  no  eviction,  or  anything  bearing  much  resemblance  to  it,' 
etc.  In  this  case,  there  was  no  covenant  on  the  part  of  the  landlord  to  protect 
the  defendant  from  injury  occasioned  by  excavation.  What  was  done  by  the  Ad- 
joining owner  was  lawful,  and  the  adjoining  owner  would  only  be  liable  to  the 
tenant  in  case  of  negligence  on  his  part.  In  other  words,  the  landlord  in 
this  proceeding  could  not  be  charged  with  the  act  of  the  adjoining  owner 
in  excavating,  whether  it  was  done  carelessly,  negligently,  or  not,  but  the  ten- 
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ant  would  have  to  seek  his  remedy  against  the  owner  or  person  excavating 
on  the  adjoining  lot.  in  case  of  any  wrongful  or  negligent  action  on  his  or 
their  part.  It  is  true  that  the  lease  contains  a  covenant  for  quiet  enjoymert 
of  the  premises  demised  on  the  part  of  the  landlord,  but  it  is  well  settleid  that 
such  covenant  only  goes  to  the  extent  of  engaging  that  the  landlord  has  a 
good  title,  and  can  give  a  free  and  unincumbered  lease  of  the  premises  for 
the  term  demised.  Meeks  v.  Sowerman,  1  Daly,  100;  Johnson  v.  Oppenr- 
heim,  55  N.  Y.  280;  Hotoard  v.  DoolitUe,  8  Duer,  464;  SJurtoood  v.  Seaman, 
2  £o6w.  127;  Aehlera-v.  Rehlmger,  1  City  Ct.  B.  81,  MoAsam,  J.  It  is 
also  a  well-settled  rule  that  a  covenant  to  repair  extends  to  all  repairs,  irre- 
spective of  the  cause  of  defect.  Where  there  is  an  express  covenant  to  keep 
In  repair,  there  can  be  no  independent,  collateral,  oral  undertaking  on  the  part 
of  the  landlord  by  which  he,  and  not  the  tenant,  is  to  perform  this  covenant. 
HeinUe  v.  Erlaeher,  I  City  Ct.  B.  466;  Lockroto  v.  Horgan,  68  N.  Y.  685; 
MeMann  v.  Autenreith,  17  Hun,  168.  If  the  court  is  correct,  that  the  tenant 
was  bound  to  do  the  shoring  up,  then  it  follows,  as  matter  of  law,  that  tlie 
landlord  is  entitled  to  a  final  order  in  his  favor. " 

Argued  before  Ai.lem,  F.  J.,  and  Bischoff  and  Frtob,  JJ. 

John  J.  Wilkte,  (Carlisle  Nonoood,  Jr.,  of  counsel,)  for  appellant.  Wager 
«ft  Aeker,  for  respondent. 

Feb  CimiAH.  This  case  was  correctly  decided  In  the  court  below.  The 
tenant  interposed  two  defenses:  (1)  Surrender  and  acceptance;  and  (2)  evlo- 
tion.  He  failed  to  establish  upon  the  trial  any  valid  surrender  or  an  evic- 
tion, and  the  landlord  was  entitled  to  the  final  order  which  was  awarded  to 
blm  by  the  court.    The  final  order  must  be  affirmed,  with  costs. 


SirroBnTS  v.  North. 
(Common  Pleat  of  New  York  Cttu  and  County,  Oeneral  Term.    Uaroh  9, 1891.) 
Ooars— BOKD  on  Obtainino  Ordbb  ov  Arksbt. 

Under  Code  Civil  Proo.  N.  Y.  {  559,  regulating  the  tenns  of  the  undertaking  re- 
quired as  a  condition  precedent  to  the  granting  of  an  order  of  arrest^  the  oosta  in- 
tended to  be  secured  by  the  undertaking  are  not  the  costs  of  the  action  for  which 
the  defendant  in  the  event  of  his  success  mty  recover  judgment,  but  only  such 
costs  awarded  to  the  defendant  as  accrue  directly  from  the  arrest,  or  In  proceedings 
necessitated  by  the  arrest. 

Appeal  from  special  term. 

Action  by  Edward  Sutorius  against  Isaac  F.  North  upon  an  undertaking 
given  to  procure  an  order  of  arrest. 

Argued  before  Allen,  V.  J.,  and  Bischoff,  .Ir.,  and  Fbtob,  JJ. 
Davison  d:  Chapman,  for  appellant.    Daniel  D.  Sherman,  for  respondent. 

Feb  Cubiam.  The  learned  counsel  for  respondent  appears  to  have  mis- 
conceived the  provisions  of  section  659  of  the  Code  of  Civil  Procedure,  regu- 
lating the  terms  of  the  undertaking  required  as  a  condition  precedent  to  the 
granting  of  an  order  of  arrest.  The  costs  intended  to  be  secured  by  the  un- 
dertaking are  not  the  costs  of  the  action  for  which  the  defendant,  in  the  event 
of  bis  success,  may  recover  judgment,  but  only  such  costs  awarded  to  the  de- 
fendant as  accruing  directly  from  the  arrest,  or  in  proceedings  in  the  action, 
or  otherwise,  necessitated  by  such  arrest.  In  the  view,  therefore,  which  we 
entertain  concerning  the  provisions  for  costs,  the  defense  of  payment  in  this 
action  must  be  considered  sham.  The  answer  admits  that  in  the  suit  of  Bart- 
lett  against  Sutorius  tire  defendant  recovered  judgment  against  the  plaintiff 
for  costs  of  the  action  exceeding  8250,  and  alleges  that  these  costs  have  been 
paid;  but  it  does  not  appear  that  any  part  of  the  costs  so  paid  had  accrued  to 
Uie  defendant  in  that  action  from  the  arrest,  or  in  any  proceedings  growing 
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out  of  it.  The  plaintiff's  affidavit  on  tb«  motion  in  this  aotion  to  strike  oat 
the  defense  of  payment  as  sham  is  not  controverted  in  any  particular  by  the 
defendant,  and  conclusively  shows  that  the  only  payments  made  by  Burtlett 
were  for  the  general  coats  of  the  nctioii,  awarded  to  the  defendant  in  Bartlett 
against  Sutorius.  It  necessarily  follows  that  the  allegation  of  the  answer  to 
the  effect  that  Bartlett  has  paid  damages  in  an  amount  exceeding  the  sum 
specified  in  the  undertaking  is  false  and  untrue,  because  such  payment  was 
not  made  on  account  of  the  undertaking,  nor  in  satisfaction  of  any  indebted- 
ness .secured  thereby,  nor  of  any  liability  thereunder,  and  constituted  no  de- 
fense, therefore,  to  an  action  upon  it.  The  motion  to  strike  out  the  defense  of 
payment  as  sham  should  therefore  have  been  granted,  and,  had  this  been 
done,  the  subsequent  motions  to  make  the  answer  more  definite  and  certain, 
and  for  a  further  bill  of  particulars  respecting  the  defense  of  payment,  would 
have  been  rendered  unnecessary.  The  order  denying  plaintiffs  motion  to 
strike  out  the  defense  of  payment  as  sham  is  reversed,  and  the  motion  is 
granted.  The  remaining  orders  appealed  from  are  affirmed,  neither  party  to 
these  appeals  to  have  costs  against  the  other. 


BrEMNAN  v.  SCHELLaAMER. 

ICommon  Plea$  <if  New  York  City  and  County,  Qeneral  T«rm.    Uarota  9, 1881.) 

BaiAOH  or  Covbmant— MaRoaa. 

Defendant  sold  certain  premises  to  plaintiff  under  a  contract  oontalnlnK  a  oov- 
enant  that  the  building  was  completed  in  oomplisnce  with  the  mnnicipai  law*. 
Before  performance  pliuntifl  ascertained  that  the  drainage  was  defective  and  .ia 
violation  of  law,  but  accepted  a  conveyance  without  expressly  reserving  her  rigtaS 
to  proceed  against  defendant  upon  his  covenant.  Held  that,  the  agreement  not 
being  necessarily  merged  in  the  conveyance,  the  acceptance  thereof  by  plaintiff 
raised  no  presumption  that  the  covenant  bad  been  waived,  and  that,  in  the  absence 
of  proof  showing  an  Intention  to  make  such  waiver,  plaintiff  was  entitled  to  recover 
the  expense  incurred  by  her  in  patting  the  drainage  in  proper  condition. 

Appeal  from  ninth  district  court;  Fallon,  Judge. 
Action  by  Emma  E.  Brennan  against  Frederick  Scbellhamer.    ^Diere  was 
Judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Allen,  P.  J.,  and  Bischoff,  Jr.,  and  Pbtob,  JJ. 
Henry  F.  Lippold,  for  appellant.    Joseph  Fettretoh,  for  respondent. 

Bischoff,  J.  On  September  28,  1889,  by  an  agreement  under  their  hands 
and  seals,  the  phdntiff  agreed  to  purchase  and  the  defendant  agreed  to  sell 
and  convey  the  premises  known  as  117  East  Ninety-First  street  in  the  city  of 
New  York.  As  part  of  his  agreement  the  defendant  covenanted  that  the 
building  was  completed  in  compliance  with  the  laws  of  this  city  and  state 
and  the  rules  and  regulations  of  the  board  of  health  and  fire  department  of 
the  city  of  New  York.  Some  time  before  the  flnal  performance  of  the  agree- 
ment the  plaintiff  ascertained  that  tlie  drainage  and  plumbing  work  in  the 
premises  were  defective,  and  in  violation  of  the  laws,  rules,  and  regulations 
referred  to;  but,  notwithstanding,  she  accepted  a  conveyance  of  the  premises, 
without  expressly  reserving  her  right  to  proceed  against  defendant  upon  hii 
covenant.  Thereafter  plaintiff  caused  the  cess-pool  and  plumbing  work  to  be 
put  in  proper  condition,  and  fur  the  recovery  of  the  expense  incurred  brought 
this  action,  in  which  judgment  was  rendered  in  her  favor.  Assuming  ttat, 
notwithstanding  her  acceptance  of  the  deed,  the  plaintiff  could  recover  upon 
the  covenant  in  the  preliminary  agreement,  we  do  not  feel  authorized  to  di- 
rect a  reversal,  inasmuch  as  the  return  of  the  court  below  discloses  no  error, 
and  the  evidence  introduced  for  plaintiff  is  sufficient  to  sustain  the  trial  Jos- 
tioe's  disposition  of  the  matter.  On  the  trial,  however,  as  well  as  upon  the 
bearing  of  this  appeal,  the  learned  counsel  for  defendant  contended  that  tlie 
action  was  not  maintainable,  and  should  have  been  dismissed,  tee  ground  for 
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his  contention  being  that  the  preliminary  agreement  of  sale  became  merged 
or  extinguished  upon  the  acceptance  of  the  deed.  As  a  propoaitlon  of  law 
tbia  ia  not  entirely  correct,  the  question  of  merger  or  extinguishment  of  the 
preliminary  and  executory  agreement  by  acceptance  of  tbe  deed  being  purely 
one  of  intention;  and,  if  it  be  apparent  that  the  parties  did  not  so  intend,  the 
agreement  will  not  be  deemed  merged  or  satisfied  by  tbe  subsequently  deliv- 
ered and  accepted  deed.  If  there  be  no  evidence  wlLitever  of  an  express  res- 
ervation or  waiver  of  the  provisions  of  the  agreement  the  intention  to  accept 
the  deed  in  satisfaction  and  extinguishment  thereof  becomes  a  matter  of  in- 
terpretation of  tbe  acts  of  the  parties,  and  all  former  provisions  of  which  tbe 
conveyance  is  the  performance  must  be  considered  at  an  end;  for  as  to  such 
provisions  the  parties  must  be  deemed  to  liave  so  intended.  But  not  so  con- 
cerning provisions  of  which  a  conveyance  is  not  necessarily  performance. 
These  will  be  regarded  as  still  subsisting.  The  rule  is  stated  as  follows:  "In 
all  cases,  then,  where  there  are  stipulations  in  a  preliminary  contract  for  the 
sale  of  land,  of  which  the  conveyance  itself  is  not  a  performance,  the  true 
question  must  be  wliether  the  parties  have  intentionally  surrendered  those 
stipulations.  The  evidence  of  that  intention  may  exist  in  or  out  of  the  deed. 
If  plainly  expressed  in  tbe  very  terms  of  the  deed,  the  evidence  will  be  de- 
cisive. If  not  so  expressed,  the  question  is  open  to  other  evidence;  and  I 
think,  in  absence  of  all  proof,  there  is  no  presumption  that  eitlier  party,  in 
giving  or  accepting  a  conveyance,  iiitends  to  give  up  the  benefit  of  covenants 
of  which  tbe  conveyance  is  not  a  performance  or  satisfaction."  Morris  v. 
WMcJier,  20  N.  Y.  41.  See,  also.  Will.  Heal  Est.  (2d  Ed.)  pp.  305,  306,  and 
cases  cited ;  Atwood  v.  Norton,  27  Barb.  638.  This  rule  has  been  approved 
of  by  the  court  of  appeals  in  the  very  recent  case  of  Dishrow  T.  Harris,  122 
N.  T.  862,  25  N.  £.  Rep.  356,  which  in  its  essential  particulars  closely  re- 
sembles the  case  at  bar.  In  the  case  cited  it  appeared  that  the  plaintiff  bad 
covenanted  that  the  buildings  to  be  conveyed  were  in  good  condition.  At 
tbe  time  of  tbe  delivery  and  acceptance  of  the  deed  the  defendant  complained 
that  the  contrary  was  the  fact,  and  a  part  of  the  purchase  money  was  permit- 
ted to  remain  in  his  hands  as  security  for  plaintiff's  promise  to  make  certain 
improvements.  When  these  improvements  were  completed  tbe  defendant 
sought  to  retain  the  sum  remaining  in  bis  hands  because  of  other  alleged  de- 
fects in  tbe  building.  It  was  held  that  the  fact  that  the  defendant  bad  se- 
cured himself  for  the  defects  specified  at  the  time  of  accepting  the  deed  would 
sustain  an  inference  that  he  intended  to  waive  objection  to  others,  but  tbe 
court  say  that,  in  the  absence  of  anything  indicating  a  contrary  intention, 
the  right  to  seek  redress  for  plaintiff's  bread)  of  covenant  respecting  tbe  con- 
dition of  tbe  building  would  have  survived  the  conveyance.  See,  also,  Ben- 
nett v.  Alrarhs,  41  Barb.  619.  We  have  examined  Wittemore  v.  Farrington, 
76  N.  Y.  452;  Harsha  v.  Reid,  45  N.  Y.  415;  and  Canaday  v.  atiqer,  55  N. 
Y.  454. — cited  by  counsel  for  appellant,  but  these  cases  could  not  be  urged  as 
sustaining  his  position.  In  neither  of  those  cases  was  it  attempted  to  recover 
upon  a  covenant  in  a  preliminary  and  executory  contract  of  sale,  and  the 
question  now  presented  to  us  for  consideration  did  not  there  appear,  and  was 
not  attempted  to  be  discussed,  and  tbe  same  may  be  said  of  most  of  the  nu- 
merous eases  upon  the  appellant's  brief.  The  judgment  appealed  from  should 
be  affirmed,  but  without  costs,  as  per  stipulation  annexed  to  the  return.  All 
concur. 

BOBERTS  V.  PiKB. 

{Common  Pleat  of  ITew  York  City  and  Cownty,  Special  Tom.    December  B,  18B0.) 

^kwn— OmB  TO  Rbfbb  Cush  aqjlisbt  Estate. 

i  Rev.  Bt  TS.  Y.  (8th  Ed.)  p.  2561,  i  86,  which  provides  for  s  referenoe  "in  writ- 
he" of  a  disputed  claim  against  a  decedent's  estate,  does  not  require  the  offer  of 
leierenoe  to  oe  in  writing,  and  where  an  executor  rejects  a  parol  offer  lor  such  ref- 
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erence,  and  the  claimant  afterwards  recoven  a  Jadgrment  for  an  amount  exceeding 
$50,  the  latter  U  entitled  to  costs  as  of  right,  under  Code  Civil  Proa  N.  T.  S  8S28, 
which  proTides  tibat  plaintiff  is  entitled  to  costs  of  course  on  the  rendittoa  of  * 
judgment  In  his  favor  for  $50  or  more,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only. 

At  chambers.  Action  against  defendant,  executrix,  etc.,  of  Daniel  J. 
Stock,  deceased,  for  board  and  rooms  alleged  to  have  been  furnished  testator's 
wife  for  a  period  of  three  years.  Defendant  answered  that  testator  and  his 
wife  had  lived  separate  and  apart  during  all  this  time,  according  to  an  agreement 
by  which  testator  was  to  furnish  her  specified  sums  for  her  support;  that  be 
had  fulfilled  his  agreement;  and  that  plaintiff  had  knowledge  thereof.  As 
a  further  defense,  defendant  alleged  that  testator's  wife  had  deserted  him. 
and  refused  to  live  with  him.  Defendant  also  pleaded  the  general  denial. 
At  the  trial,  there  was  a  verdict  for  $2,340  in  plaintiff's  favor.  Plaintiff 
now  moves  for  costs  and  an  extra  allowance,  and  presents  in  support  of 
such  motion  the  affidavit  of  his  attorney,  to  the  effect  that,  after  the  presenta- 
tion of  the  claim  to  defendant's  attorneys,  and  its  rejection  by  them,  be  orally 
offered  to  refer  the  matter,  and  that  such  offer  was  then  refused.  4  Rev.  St. 
N.  Y.  (8th  Ed.)  p.  2561,  §  86,  provides  for  the  reference,  in  writing,  of  dis- 
puted claims  against  a  decedent's  estate.  Code  Civil  Proc.  K.  Y.  §  3228,  pro- 
vides that  plaintiff  is  entitled  to  costs  of  course  on  the  rendition  of  final  judg- 
ment for  $50  or  more  in  his  favor,  where  the  complaint  demands  judgment 
for  a  sum  of  money  ouly. 

Marshall  P.  Stafford,  for  plaintiff.     William  North,  for  defendant. 

Fbtob,  J.  The  offer  to  refer  claim  may  be  by  parol.  Lanntng  v.  Stoarts, 
9  How.  Pr.  484.  Proof  of  refusal  to  refer  is  substantially  uncontradicted, 
and  this  entitles  plaintiff  to  costs  as  a  matter  of  right.  Rooney  v.  Lentnon, 
8  Law  Bull.  101;  Snyder  v.  Snyder,  26  Hun,  824.  Accordingly,  certificate 
of  right  to  costs  and  an  additional  allowance  of  9100. 


Levy  c.  Schekinoeb. 

(Common  PUaa  of  New  York  City  and  County,  Special  Term.    December  10, 1890.) 

Obanob  of  Vbnob— Remand— Amekdmbnt  of  Undebtaeiko. 

Code  Civil  Froc.  N.  T.  J  735,  empowers  a  court,  to  which  a  return  has  been  made 
by  a  subordinate  court,  to  direct  the  return  to  be  amended  In  matter  of  form  either 
before  or  after  judgment.  Sections  729,  780,  authorize  the  amendment  of  defective 
bonds  and  undertakings.  Held,  that  a  cause  removed  from  a  district  court  to  the 
court  of  common  pleas,  on  an  undertaking  which  contains  no  recital  of  any  penalty, 
may  be  remanded  to  the  district  court  for  the  purpose  of  enabling  it  to  amend  the 
undertaking. 

Action  brought  in  a  district  court  in  New  York  city  by  plaintiff.  Levy, 
against  defendant,  Scheringer,  for  $120  and  interest.  Defendant  had  the 
cause  removed  to  the  court  of  common  pleas.  Plaintiff  now  moves  that  it  be 
remanded,  because  the  undertaking  given  by  defendant  to  procure  the  re- 
moval fails  to  recite  the  amount  of  any  penalty.  Code  Civil  Proc.  N.  Y. 
§§  725,  729,  730.  provide  as  follows:  "Sec.  725.  A  court,  to  which  a  return 
is  made  by  a  sheriff  or  other  officer,  or  by  a  subordinate  court  or  other  tribu- 
nal, may,  in  its  discretion,  direct  the  return  to  be  amended  in  matter  of  form 
either  before  or  after  judgment."  "Sec.  729.  A  bond  or  undertaking,  re- 
quired by  statute  to  be  given  by  a  person  to  entitle  him  to  a  right  or  privi- 
lege or  to  take  a  proceeding,  is  sufficient  if  it  conforms  substantially  to  the 
form  therefor  prescribed  by  the  statute,  and  does  not  vary  therefrom,  to  the 
prejudice  of  the  rights  of  the  party  to  whom  or  for  whose  benefit  it  is  given. 
Sec.  730.  Where  such  a  bond  or  undertaking  is  defective,  the  court,  officer, 
or  body  that  would  be  authorized  to  receive  it,  or  to  entertain  a  proceeding 
in  consequence  thereof  if  it  was  perfect,  may,  on  the  application  of  the  per- 
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sons  who  executed  tt,  amend  it  accoidingly;  and  it  shall  thereupon  be  valid 
from  the  time  of  its  execution. " 

Jfaa  Moses,  for  plaintiff.  Jacob  Fromme  and  W.  8U1>bins  Smith,  for 
defendant. 

BisCHOFP.  J.  The  return  herein  should  be  remanded  to  the  district  court 
for  the  purpose  of  allowing  an  amendment  of  the  undertaking  on  removal 
to  this  court.    See  Code  Civil  Froc.  §g  725,  729,  730. 

Babeither  v.  Brosohe. 
{Common  Pletu  of  New  York  CUty  and  County,  Special  Term.    December  88, 1890.) 

1.   EZKCCTION — ISBEOULARITIXS— BCPPLEMKNTA.RT  FBOCEBSIirOg. 

Under  Code  Civil  Froc.  N.  Y.  S  24,  which  provides  that  a  writ  or  other  process 
dnly  Rubscribed  or  indorsed  by  the  attorney  for  the  party,  or  the  person  at  whose 
instance  it  was  issued,  is  not  void  or  voidable  by  reason  of  any  mistake  in  the  teste 
or  in  the  name  of  the  clerk,  a  failure  to  have  an  execution,  issued  by  plain  till' s  attor- 
ney, and  In  other  respects  in  due  form,  subscribed  or  indorsed  by  the  county  clerk, 
does  not  deprive  tbe  oonrt  in  which  the  judgment  is  docketed  of  jurisdiction  to  en- 
tert^D  supplementary  proceedings  on  the  return  of  the  execution  unsatisfied. 
%  Same— FaiLiUKB  to  File  Obdbb  Appointino  Reoeivkb. 

Where  the  order  appointing  a  receiver  In  supplementary  proceedings  has  not 
been  filed  with  the  clerk  of  the  county  wherein  the  judgment  roll  is  filed,  as  re- 
quired by  Code  Civil  Proc.  N.  Y.  $$  2467,  2468,  the  judgment  debtor  cannot  be  pun- 
ished as  for  a  contempt  for  disobedience  of  the  directions  contained  in  the  order. 

At  chambers.  Bareitber  had  recovered  a  judgment  against  Brosche  for 
9256.78  in  one  of  the  district  courts  of  New  York  city.  Plaintiff's  attorney 
subsequently  issued  an  execution  out  of  the  court  of  common  pleas,  a  tran- 
script of  tbe  judgment  having  first  been  duly  docketed  in  the  county  clerk's 
ofBce.  This  execution  was  in  due  form,  except  that  it  was  not  signed,  in- 
dorsed, or  issued  by  the  county  clerk.  The  execution  was  returned  unsatis- 
fied, itnd  plaintiff  instituted  supplementary  proceedings.  John  T.  Toal  was 
appointed  receiver,  to  whom  defendant  was  directed  to  pay  810  per  week  un- 
til tbe  judgment  should  be  satlsfled.  Tbe  order  appointing  the  receiver  was 
never  filed  with  the  county  clerk.  Defendant  paid  $150  to  the  receiver,  and 
then  refused  to  make  further  payments.  The  receiver  then  died,  and  plaintiff 
now  moves  for  the  appointment  of  a  new  receiver,  and  for  an  order  punishing 
defendant  for  contempt. 

Code  Civil  Proc.  8  24,  provides:  "A  writ  or  other  process  issued  out 
of  a  court  of  record  must,  t)efore  the  delivery  thereof  to  an  officer  to  be 
executed,  be  subscribed  or  indorsed  with  the  name  of  the  officer  by  whom 
or  by  whose  direction  it  was  granted,  or  the  attorney  for  the  party,  or  the 
person  at  whose  instance  it  was  issued.  A  writ  or  other  process  thus  sub- 
scribed or  indorsed  is  not  void  or  voidable  by  reason  of  having  no  seal  or 
a  wrong  seal  thereon,  or  of  any  mistake  or  omission  in  tbe  teste  thereof,  or  in 
the  name  of  the  clerk,  unless  it  was  issued  by  special  order  of  the  court." 
Sections  2467  and  2468  are  hs  follows:  "Sec.  2467.  An  order  appointing  a 
receiver,  or  extending  a  receivership,  must  be  filed  in  the  olTice  of  the  clerk 
of  ttie  county  wherein  the  judgment  roll  in  the  action  is  filed;  or,  if  the  special 
proceeding  is  founded  upon  an  execution  issued  out  of  the  court,  other  than 
that  in  which  the  judgment  was  rendered,  in  the  office  of  the  clerk  of  the 
county  wherein  the  transcript  of  the  judgment  is  filed.  Sec.  2468.  The  prop- 
erty of  the  judgment  debtor  is  vested  in  a  receiver  who  has  duly  qualified, 
from  the  time  of  filing  the  order  appointing  him,  or  extending  his  receiver- 
ship,  as  the  case  may  be." 

Simon  Levy,  for  plaintiff.    Fernando  Solinger,  for  defendant. 

BooKSTATEB.  J.    The  irregularities  in  the  form  and  issue  of  the  execntion 
■re  not  sufficient  to  deprive  this  court  of  jurisdiction  to  entertain  proceedings 
v.l3N.Y.8.no.4— 36 
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foundeif  apon  such  «>xecution,  (see  OodeCifUProo.  §§  28, 24;  ffiU  ▼.  Haynea, 

54  N.  Y.  156;  WHght  v.  Nostrand,  94  N.  Y.  48.)  and  so  mucbof  this  motion, 
therefore,  as  prays  for  the  appointment  of  a  BHcceeaor  to  the  deceased  receiver 
is  granted. 

Pursuant  to  sections  2467  and  2468  of  the  Code  of  Civil  Procedure,  the  ap- 
pointment of  the  receiver  is  not  complete  until  the  onler  appointing  the  re- 
ceiver has  been  properly  filed  in  the  office  of  the  county  clerk,  and  until  the 
order  has  been  so  Bled  the  receiver  cannot  maintain  an  action  or  proceeding 
to  acquire  possession  of  the  debtor's  property;  and  as  the  requisite  of  filing 
does  not  appear,  on  this  motion,  to  have  been  complied  with,  this  motion,  in 
so  far  as  it  is  sought  to  punish  the  debtor  for  disobedience  to  the  directions 
contained  in  the  order  appointing  the  receiver,  must  be  denied. 


GKA.HAH  O.  STIBLIHQ  INS.  OO. 

(ComTJion  Pleat  cif  New  York  City  and  County,  SpeeUi.l  Term.    January  15,  ISSa) 

NoncB  or  Trial — Bebvioi — AifSKDiraNT  of  Plbadinsb. 

Code  CivU  Froa  N.  T.  {  977,  whicli  provicleB  that  in  the  oity  of  New  Tork,  where 
a  party  has  served  a  notice  of  trial  and  filed  a  note  of  issue  for  the  term  at  whicb 
the  cause  is  not  tried,  it  is  not  necessary  for  him  to  serve  a  new  notice  of  triid  or 
file  a  new  note  of  Issue  for  a  succeeding  term,  and  that  the  action  must  remain  on 
the  calendar  until  disposed  of,  does  not  apply  where  the  pleadings  have  been 
amended  after  issue  joined;  and  where  plaintifl,  after  noticing  the  cause  for  trial, 
amends  bis  complaint,  and  defendant  serves  an  amended  answer,  plaintiff  must 
serve  a  new  notice  of  trial,  and  file  a  new  note  of  iaane,  before  uie  case  caa  be 
brought  to  trial. 

FlaintifT,  Graham,  had  the  cause  noticed  fortrlal,  and  placed  on  the  general 
calendar.  Defendant,  the  Stirling  Insurance  Company,  now  moves  for  a  va- 
cation of  the  order. 

John  C.  Cloyd,  (Birdseye,  Cloyd  &  Baylit,  of  counsel,)  for  plaintiff.  N. 
B.  Hoxie,  for  defendant. 

Daly,  J.  The  issue  under  the  pleadings  as  they  originally  stood  was  Joined 
March,  1877,  and  the  cause  noticed  for  May  term,  1877,  and  placed  on  the 
general  calendar.  The  complaint  was  amended  on  motion  of  plaintiR  on  May 
28,  1879,  and  the  amended  complaiat  served  on  July  7,  1879,  and  the  answer 
thereto  served  July  28, 1879.  No  new  notice  of  trial  was  given,  and  thecauae 
csmained  on  the  calendar  by  its  old  number.  The  question  is  whether  a  new 
notice  of  trial  and  a  new  note  of  issue  were  necessary  for  the  joining  of  the 
new  issues.  In  Black  v.  Bank,  it  was  held  to  tw  discretionary  with  the  court 
to  order  the  issues  to  date  back  when  an  amended  answer  is  served.  2  Abb. 
N.  C.  332.  In  Bailay  v.  Spofford  it  was  held  that  the  place  on  the  calendarmait 
be  controlled  by  the  date  of  issue  under  the  amended  pleadings,  (Van  BKUirr, 
J.,  at  circuit,  Lawbbnoe,  J.,  at  special  term,  2  Abb.  N.  C.  333.)  In  Wa$t^- 
Inim  y.  Herriok  and  Ousson  v.  Whalon  it  ia  intimated  that,  where  notice  of 
trial  is  served,  and  the  case  put  on  the  calendar  before  the  time  of  right  to 
amend  of  course  expired,  the  party  noticing  does  so  at  his  peril.  4  How.  Pr. 
15;  5  How.  Pr.  805.  The  consideratione  on  the  other  side  of  the queetion  are 
those  arising  upon  the  construction  of  the  Code  as  to  notice  of  trial  and  notea 
of  issue.  Section  977.  It  is  provided  that  in  the  city  of  Kew  Yoric,  where  a 
p«rty  has  served  a  notice  of  trial  and  filed  a  note  of  issue  for  the  term  at  which 
the  cause  is  not  tried,  it  is  not  necessary  for  him  to  serve  a  new  notice  of 
trial  or  file  a  new  note  of  issue  for  a  succeeding  term,  and  the  action  mast 
remain  on  the  calendar  until  disposed  of.  It  Is  plain,  as  no  exceptions  are 
made,  the  provision  as  to  one  notice  and  one  note  of  issue  applies  to  eases  of 
amended  pleading  as  well  as  all  cases  put  on  the  calendar,  and  that  the  amend- 
aaent  was  wade  for  this  city  owing  to  the  great  delay  that  would  result  from 
nqulring'  ajnew  note  of  issue  in  case  of  amended  pleadings.    And  it  la  fur- 
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ibor  objected  thaUlt  tbe  n«w  notice  is  required,  amendmeols  on  ttaetoial  could 
not  be  allowed  without  the  other  party  acquiring  an  absolute  .right  tohavetbe 
trial  stopped  and  the  cause  tenoticed.  It  may  be  said,  in  answer  that  the  note 
of  issue  required  by  the  Code  to  tte  filed  should  be  filed  as  often  as  tlie  issue  is 
changed,  in  order  to  comply  with  the  Code;  that  tbe  cause  is  not  on  tbe  cal- 
endar according  to  its  date  of  issue  unless  on  the  calendar  under  the  date  of 
tbe  new  issue;  lliat  the  Code  has  not  provided  for  the  case  of  amendments 
after  issue  joined,  and  the  provisions  of  section  977  do  not  apply  to  such  a 
case;  and,  finally,  that  the  cbelay  caused  by  a  new  notice  is  for  the  plaintifl  to 
consider  when  he  applies  for  his  amendment.  The  practice  of  the  supreme 
court  is  in  favor  of  defendant's  view,  and.  until  the  question  is  settled  by  our 
general  terra,  should  be  adopted.  It  may  always,  of  course,  be  made  a  condi- 
tion of  granting  an  amendment  that  thecause  be  tried  whenreached  under  its 
original  issue  number  if  tbe  other  party  exacUi  such  terms.  Atotiaa  granted. 
PlaintifiC  must  serve  a  new  notice  of  trial,  and  file  a  new  notaof.  issue,  before 
this  cause  can  be  brought  to  trial. 


Mekhan  «.  Gmr  of  Bbooklyn. 
(OitV  Court  of  BrooMun,  General  Term.    February  36, 1891.) 

VVKIOIPA-L  CoxrOBATtOK— 6lUt>X8  XNO  SaLABT  OT  FOUOEUBN. 

Laws  K.  Y.  1887,  a.  348,  divided  patrolmen  into  three  grades.  Those  who  had 
served  three  years  and  over  were  in  the  first  class ;  those  who  had  served  one  year, 
and  less  than  three,  were  In  the  second  grade;  and  those  who  had  served  less  than 
one  year  were  in  the  third  grade.  The  revised  charter  of  the  city  of  Brooklyn 
(Laws  N.  Y.  1888,  o.  588)  provides  (title  11,  g  5)  that  patrolmen  Who  have  served 
three  years  shall  be  members  ol  the  first  grade ;  that  those  who  tiave  served  for 
less  than  three  years  and  more  than  one  year  shall  be  in  the  second  grade;  and 
all  others  shall  be  in  the  third  grade;  and  that,  whenever  any  of  the  niird  grade 
shall  have  done  service  therein  for  one  year  he  sball  be  advanced  to  tbe  second 
grade;  and  whenever  any  of  the  second  grade  shall  have  done  service  therein  for 
one  year  he  shall  be  advanced  to  the  first  grade.  By  tbe  act  of  revision  the  com- 
missioners were  not  permitted  to  make  any  change  in  the  existing  laws.  Held, 
tttat  a  pattolman  appointed  in  May,  1887,  became  a  member  of  the  second  grade  on 
July  1, 1868,  and  of  the  first  grade  on  July  1,  1889;  and  that,  the  act  being  manda- 
tory, hi«  acceptance  of  the  salary  of  a  lower  grade  was  not  a  waiver  of  his  right  to 
recover  the  difference. 

Appeal  from  trial  term. 

Action  by  James  J.  Meehan  against  the  city  of  Brooklyn.  Tbere  was.  ]udf- 
ment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Cleubmx,  C.  J.,  and  Yaii  Wyoe,  J. 

Altnet  F.  Jenks,  for  appellant.    John  A.  Quintard,  for  reqmndent. 

Clembnt,  C.  J.  The  respondent  was  appointed  a  patrolman  on  the  police 
force  of  this  city  on  May  11, 1887.  At  that  time  tbe  salary  of  a  patrolman 
was  fixed  by  section  4  of  chapter  467,  Laws  1679.  On  May  17,  1887,  chap- 
ter 34fi,  Laws  1887.  was  passed,  which  provided  that  on  and  after  July  1, 
1887,  the  grade  of  patrolman  in  cities  having  a  population  of  over  500,000 
and  aot  exceeding  SOO.OUO  should  be  as  follows:  All  patrolmen  who  should 
have  served  three  years  or  upwards  should  be  members  of  the  first  grade; 
all  patrolmen  who  should  have  served  less  than  three  years,  and  more  than 
one  year,  should  be  members  of  the  second  grade;  and  all  other  patrolmen 
on  tbe  force  should  be  memtwrs  of  the  third  grade;  and  all  persons  appointed 
as  patrolmen  after  July  Ist  should  become  members  «f  the  thinl  grade.  The 
act  fusther  provides  that  "whenever  any  member  of  the  third  grade  shall 
have  done  service  therein  for  one  year  he  shall  be  advanced  to  tbe  ssoond 
grade,  and  whenever  any  member  of  the  second  grade  shall  have  done  serviee 
therein  for  one  year  he  shall  be  advanced  to  the  first  grade."  Tbere  is  aJuso 
a  provision  in  the  act  that  the  annual  compensation  of  the  police  force  shoi;Jd 
be  fixed  by  a  majority  of  the  board  of  estimate.    Under  chapter  62^  of  the 
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Laws  of  1886  comnaissionere  were  appointed  to  revise  the  special  and  local 
laws  of  the  city  of  Brooklyn,  but  in  making  such  revision  that  act  reads  that 
"said  coramissioners  shall  not  make  any  change  in  the  meaning  of  existing 
laws,  but  shall  seek  to  simplify  and  combine  in  a  single  act  all  existing  stat- 
utes upon  matters  in  such  special  and  local  laws."  The  commissioners  of 
revision  made  their  report,  and  the  same  was  passed  by  the  legislature,  and 
such  act  is  chapter  583  of  the  Laws  of  1888.  Title  11  of  the  act  relates  to 
the  department  of  police  and  excise,  and  section  5  of  that  title  reads  as  fol- 
lows: "  The  grade  of  the  members  of  the  pulice  force  who  are  patrolmen  shall 
be  as  follows:  All  such  members  who  shall  have  served  three  years  or  upwards 
on  such  force  as  patrolmen  shall  be  members  of  the  first  grade;  all  such 
members  who  have  served  on  such  force  for  less  than  three  years,  and  more 
than  one  year,  shall  be  members  of  the  second  grade;  and  all  other  members 
whoare  patrolmen  on  said  force  shall  be  members  of  the  third  grade;  and  all 
persons  appointed  patrolmen  shall,  on  their  appointment,  become  members 
of  the  third  grade.  Whenever  any  member  of  the  third  grade  shall  have 
done  service  therein  for  one  year  he  shall  be  advanced  to  the  second  grade; 
and  whenever  any  member  of  the  second  grade  shall  have  done  service  therein 
for  one  year  he  shall  be  advanced  to  the  first  grade."  The  plaintiff  claims 
that  he  became  a  member  of  the  second  grade  on  July  1,  1888,  and  of  the  first 
grade  on  July  1,  1889.  It  is  admitted  that  he  was  not  paid  as  a  member  of 
the  first  grade  until  May  11,  lb90.  It  is  contended  by  the  counsel  for  the 
city  that  the  plaintiff  did  not  become  a  member  of  the  first  grade  until  he  had 
served  three  years.  This  action  was  brought  to  recover  the  excess  of  salary 
from  July  1,  1889,  to  May  II,  1890,  received  by  a  policeman  of  the  first  grade 
over  that  paid  to  one  of  the  second  grade.  We  have  quoted  at  length  from 
the  difterent  statutes  for  the  reason  that,  in  order  construe  properly  the  re- 
vised charter,  it  is  necessary  to  consider  the  statutes  which  were  in  force  at 
the  time  it  was  passed.  People  v.  Bell,  4  N.  Y.  Supp.  869,  afiBrmed  by 
court  of  appeals,  January  27, 1891,  without  opinion,  26  N.  E.  Kep.  756.  There 
is  a  clear  rule  of  construction,  which,  if  followed,  is  decisive  in  this  case:  a 
mere  change  of  the  phraseology  in  the  revision  will  not  be  construed  as  a 
change  in  the  law.  Davis  v.  Davis,  75  X.  Y.  221;  Taylor  v.  Delancy, 
2  Caines'  Cas.  143,  151.  By  the  act  of  revision  the  commissioners  were  not 
perroitted  to  make  any  change  in  the  existing  laws.  If  the  question  before  us 
was  to  be  decided  by  the  reading  of  the  revised  charter  it  would  be  a  difficult 
one  to  determine,  for  the  act  reads  that  all  patrolmen  who  have  served  three 
years  and  upwards  shall  be  members  of  the  first  grade,  and  also  that  whenever 
any  member  of  the  second  grade  shall  have  done  service  therein  for  one  year 
he  shall  be  advanced  to  the  first  grade.  The  service  on  the  force  required  in 
one  case  is  three  years,  and  in  the  other  two.  When  we  turn  back  to  chapter 
348  of  the  Laws  of  1887,  which  the  revisers  had  in  view  when  the  new  section 
was  drawn,  then  their  intention  becomes  clear  and  plain.  All  patrolmen  on 
the  force  on  July  1,  1887,  were  divided  into  three  grades.  Those  who  had 
served  three  years  and  over  were  made  patrolmen  of  the  first  grade,  those  who 
had  served  one  year,  and  less  than  three,  became  patrolmen  of  the  second 
grade;  and  those  who  bad  served  less  than  one  year  were  made  patrolmen  of 
the  third  grade.  Whenever  a  member  of  the  third  grade  had  served  therein 
one  year  he  should  be  advanced  to  the  second  grade,  and  whenever  any  mem- 
ber of  tbe  second  grade  should  have  served  in  such  grade  one  year  he  should 
be  advanced  to  the  first  grade.  The  revised  charter,  when  read  by  itself,  on 
this  point  is  contradictory,  and  has  two  meanings,  but,  when  read  in  the  light 
of  the  act  which  it  superseded,  is  easily  understood.  To  follow  the  revised 
charter  literally  wonld  be  difiicult.  Chapter  467  of  the  Laws  of  1879,  liefore 
referred  to,  which  fixed  the  salaries  of  patrolmen  at  81,000  per  annum,  is  found 
in  the  revision  at  section  10  of  title  11;  and  in  section  5  of  the  same  title,  we 
find  the  provision  as  to  salaries  of  patrolmen  copied  from  chapter  318  of  the 
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Laws  of  1887.  If  both  provisions  are  in  force,  we  have  two  rates  of  salary 
fixed  for  patrolmen.  If  we  turn  to  section  6  of  title  13,  we  find  that  the  sal- 
ary of  a  fireman  is  fixed  at  two  different  rates  in  the  same  section,  which  sec- 
tion is  derived  from  section  5  of  chapter  467,  Laws  1879,  and  from  chapter 
582,  Laws  1887.  We  refer  to  those  facts  not  to  criticise  the  revised  charter, 
bat  to  show  that,  in  order  to  construe  such  charter,  it  is  necessary  to  look  into 
the  prior  acts.  Chapter  348  of  the  Laws  of  1887  differs  in  only  one  particular 
(which  we  will  refer  to  hereafter)  from  chapter  182  of  the  Laws  of  1884, 
which  relates  to  the  police  force  of  the  city  of  Xew  York,  and  does  not  at  all 
differ  from  chupter  582  of  the  Laws  of  1887,  which  relates  to  the  fire  depart- 
ment of  the  city  of  Brooklyn ;  and  we  understand  that  i  n  the  police  department 
of  New  York  city  and  in  the  fire  department  of  this  city  members  are  ad  vanced 
to  the  first  grade  after  two  years'  service.  While  such  facts  may  not  be  con- 
clusive on  the  point  involved  in  this  case,  yet  they  show  the  construction  of 
similar  laws  given  by  corporation  counsels,  who  are  always  vigilant  to  protect 
the  riglits  of  their  respective  cities,  and  who  are  learned  in  the  law.  Chapter 
348  of  the  Laws  of  1887  differs  from  chapter  182  of  the  Laws  of  1884  in  this 
respect.  In  the  law  applicable  to  New  York  city  a  policeman  cannot  be  ad- 
vanced until  after  examination  and  approval  by  the  police  commissioners.  la 
Brooklyn  the  law  is  mandatory,  and,  after  the  lapse  of  the  proper  time,  the 
commissioner  can  exercise  no  discretion,  and  simply  grades  the  patrolmen  as 
to  pay;  and  this  difference  seems  to  answer  the  point  made  by  the  appellant 
that  Meehan  acquiesced  by  continuing  in  service  in  a  lower  grade.  We  think 
that  the  law  advanced  him,  and  not  the  act  of  tlie  police  commissioner.  By 
accepting  the  salary  of  the  luwer  grade  the  respondent  waived  no  rights. 
JiUey  v.  Citj/  of  New  Tork,  96  N.  Y.  331.  339,  and  cases  there  cited.  The 
judgment  appealed  from  must  be  affirmed,  with  costs. 


MOORKS  V.  Gloyxb. 
{City  Oovrt  cf  Brooklj/n,  General  Term.    February  S6, 1891.) 

AOnON  ON  CJOKTRAOT — PAROL  EviDBHOB. 

Defendant  and  S.  contracted  in  writiog  tor  the  sale  to  the  former  of  hoaaes  on  V. 
street  for  (7,500.  Another  written  contract  was  made  by  plaintiff  and  defendant, 
whereby  the  former  agreed  to  convey  certain  unfinished  houses  on  Q.  street  to  de- 
fendant, who  agreed  to  finish  and  sell  the  same,  and  divide  the  net  profits.  Held, 
that  it  was  error  to  allow  plaintiff  to  show  by  parol  testimony  that  prior  to  the  eze- 
cation  of  the  agreementa  plaintiff  agreed  to  convey  the  Q.  street  hoaaes,  and  pro- 
cure the  conveyance  of  the  V.  street  bouses  to  defendant,  and  that  defendant  in 
conslderaUon  of  the  two  seta  of  houses,  agreed  to  pay  S.  (7,500,  plaintiff  S900,  and 
to  finish  and  sell  the  Q.  street  honses,  anddivide  the  profits  with  plaintiff. 

Appeal  from  trial  term. 

Action  by  Kobert  L.  Moores  against  H.  B.  Glover.    There  was  a  verdict 
for  plaintiff,  and  from  the  judgment  entered  thereon  defendant  appeals. 
Argued  before  Clement,  C.  J.,  and  Van  Wyck,  J. 
Hayt  (t  (freenbaum,  for  appellant.    Horace  Graves,  for  respondent. 

Van  Wyck,  J.  The  testimony  in  this  case  shows  that  defendant  and  one 
Sweeney,  about  October,  1887,  entered  into  a  written  agreement,  whereby 
Sweeney  contracted  to  sell  and  convey  to  defendant  four  houses  on  Yander- 
veer  street  for  $7,500.  The  testimony  further  shows  that  plaintiff  and  de- 
fendant entered  into  a  written  contract,  signed  and  sealed  by  both  in  October, 
1887,  whereby  the  plaintiff  covenanted  to  convey  to  defendant  two  unfinished 
houses  on  Qnincy  street,  and  the  defendant  covenanted,  in  consideration  of 
such  conveyance,  to  finish  and  sell  the  same  with  the  utmost  diligence,  and 
divide  the  net  profits  between  them.  The  plaintiff  was  allowed  (against  the 
objection  of  defendant  that  the  terms  of  this  written  contract  ought  not  to  be 
contradicted,  altered,  added  to,  or  varied  by  oral  evidence)  to  show  by  paro 
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teatimoiry  that  prior  to  the  execution  thereof  the  plaintiff  agreed  to  convey  the 
Quincy-Street  houses  and  procnre  the  conve.vance  of  the  Vanderveer-Street 
liouses  to  defendant,  and  that  defendant,  in  consideration  of  the  conveyHnce 
of  the  tw^e  sets  of  bouses,  agreed  to  pay  the  owner  of  the  Yanderveer-Street 
houses  97,500.  and  pay  the  plaintiff  8900,  and  to  finish  the  Quincy-Street 
houses,  and  sell  them,  and  divide  the  profits  thereupon  equally  betvreen  tliem. 
The  plaintiff  recovered  at  the  trial  for  a  breach  of  the  alleged  contract  in  the 
failure  of  the  defendant  to  pay  the  8900.  The  question  on  this  appeal  is 
whether  or  not  the  additional  terms  establi^ed  by  parol  evidence  can  be  in. 
grafted  upon  and  inserted  in  the  written  contract  for  the  purpose  of  sustain* 
ing  the  recovery  herein.  The  oonrts,  rerognizing  that  memory  has  natural 
defects  l>esides  being  subject  to  be  warped  and  twioted  by  bias,  and  being  lia. 
ble,  in  the  face  of  self-interest,  to  substitute  atnained  and  unwarranted  infer- 
ences for  the  language  used,  have  declared  a  general  rule  applicable  to  this 
subject:  That  the  presumption  of  law  is  that  a  contract  reduced  to  writing 
contains  the  whole  of  the  agreement,  and  that  oral  representations  and  stipu- 
lations, differing  from  and  not  inserted  in  it,  will  not  be  admitted  to  add  to, 
take  from,  varv,  or  modify  the  written  agreement.  Bji^Utom  v.  Reiatnger, 
122  N.  Y.  76,  "25  N.  E.  Rep.  297;  Marsh  v.  ifoiVair.  9d  N.  Y.  174,  1  N.  E, 
Bep.  660,  662.  Unless  the  case  at  bar  comes  wt'thln  some  one  of  the.ttxcep- 
tions  thereto,  this  recovery  cannot  ba  npheld.  The  object  of  the  rule  is  to 
protect  the  parties  to  the  contract  against  bad  nem<K.i«B  and  bad  faith.  The 
exception  of  which  the  largest  number  of  the  authorities  treat  is  based  upon 
the  imperfections  of  language,  and  the  inadeqinate  manner  in  which  peojile 
adjust  words  to  the  facts  to  which  they  apply.  Hence  poFol  evidence  is  re- 
sortied  to  (or  Uie  purpose  of  interpreting  the  language  of  written  iDstruments, 
but  this  exception  will  not  help'the  plaintiff.  Hinmincmnv.  Rosefibaob,SQ])f. 
Y.  98.  Another  exception  is  where  the  instrument  does  not  purport  to  be  the 
complete  and  entire  contract  of  the  parties.  Receipts  and  agreements  in  part 
performance  of  the  oral  contract  oome  withia  this.  The  instrument  in  ques- 
tion is  a  contract,  with  mutual  axvenants,  and  has  none  of  the  elements  of  a 
receipt.  It  is  not  a  part  performance  of  any  of  the  terms  of  the  alleged  parol 
agrasotant.  It. is  sim{>ly„  according  to  plaintiff's  own  showing/  certain  mut- 
rial  promises- of  the  alleged  oral  agreement  reduced  to  writing.  The  deed  of 
conveyance  given  in  pursuance  of  the  parol  agreement  would  be  an  instru* 
ment  made  in  part  performance  of  such  agreement,  but  a  promise  in  writing 
to  give  the  deed  would  be  a  mere  reduction  to  writing  of  the  parol  promise. 
Chamberlain  v.  Van  Campen,  7  K.  Y.  St.  Rep.  100;  Filkina  v.  Wf^land,  24 
N.  Y.  338;  Marsh  v.  McNair.  99  N.  Y.  174, 179, 1  K.  E.  Rep.  660,  662.  The 
exception  that  thegeneralrule  "does  not  apply  where  the  original  contract  was 
verbal  and  entire,  and  a  part  only  was  reduced  to  writing,"  has  reference  to 
an  instrument  upon  the  face  of  which  there  is  nothing  to  show  that  it  was 
intended  to  contain  the  entire  contract  between  the  parties,  [Chopin  v.  Dab- 
son,  78  N.  Y.  75;  Brigg  v.  Hilton,  99  N.  Y.  617,  3  N.  E.  Rep.  51;  RauUedge 
V.  WorthimgUm,  Co.,  119  N.  Y.  596,  28  N.  E.  Rep.  1111 ;)  and  has  no  reference 
to  an  instrument  which  does  upon  its  face  indicate  such  intention  and  design. 
It  would  destroy  the  rule  to  permit  a  party  to  show  that  a  perfect,  complete, 
and  consummated  written  agreement  like  this  one,  with  mutual  covenants, 
was  only  a  part  of  the  verbal  agreement  between  the  parties,  and  to  insert  ad- 
ditional t«rms,  either  more  or  less  onerous.  Engelhom  v.  BeiUinger,  122 
N.  Y.  76,  25  N.  B.  Rep.  297;  Marsh  v.  MaJTair,  99  N.  Y.  174,  1  N.  E.  Rep. 
660;  Sighmie  v.  Taylor,  98  N.  Y.  288;  Larrowe  v.  Lmots,  44  Hun,  226;  Wil- 
son V.  Deen,  74  N.  Y.  531.  We  think  the  judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 
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TuENBR  V.  Putnam. 
(COtf  Court  of  Brooklyn,  Oeneral  Term.    February  S4, 1891.) 

B>A]>ESTATE  BrOKBK — ACTION  FOR  COMMISSIOKS— EVIDBNOB. 

In  aa  aoUoa  ft>r  oommiaslODs  for  procurlag  a  sale  of  real  estate,  oTidenee  that  de- 
fendant, knowing  him  lo  be  a  real-estate  broker,  employed  plaintiil  to  sell  certala 
premises,  and  that  plaintiff  brought  the  same  to  the  attention  of  the  purchasers, 
and  bronght  them  and  defendant  together,  makes  out  a  pHma  facte  case  for  the 
jury. 

Appeal  from  trial  term. 

Action  by  Nathan  A.  Turner  against  Henty  W.  Putnam  to  recover  com- 
missions for  procuring  a  sale  of  defendant's  real  estate.  From  a  judgment 
dlBmissing  the  complaint  the  plaintiff  appeals. 

Argued  before  Clements,  C.  J.,  and  Van  Wtok,  J. 

A.  Vf,  Tennej/,  for  appellant.     Horace  Graves,  for  respondent. 

Per  Cttriah.  We  have  carefully  read  all  the  testimony  in  this  case,  and 
are  satisfied  plaintiff  made  out  a  prima  face  case  for  the  jury.  There  is  tes- 
timony which  strongly  tends  to  show  that  defendant,  knowing  him  to  be  a 
real-estate  broker,  employed  plaintiff  to  sell  certain  premises;  that  plaintiff 
brought  the  same  to  the  attention  of  the  purchasers,  and  brought  them  and 
the  defendant  together;  and  that  defendant  sold  these  parties  the  premises  for 
the  price  he  asked.  Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
abide  the  event. 


Pbimos  v.  Nbvbr-Bip  Jebskt  Co.    Matthews  v.  Sahb.    Jatnb  v.  Sahb. 

HoBKQisoN  t>.  Sams.    BinrsBWOBTH  «.  Same. 

(Ottu  Court  of  Hew  York,  General  Term.    February  18^  1891.) 

FBOiaaMRT  noTBS~-TiiANSTEB  TO  Pat  PBB-EXisTura  Dkbt — Bona  Fidb  Holdsbs. 

A  oegotSable  note,  transferred  before  maturity  in  payment  of  a  pre-existing  debt, 
Is  still  subieot  to  aU  the  equities  existing  between  the  original  parties,  althonga 
the  hQlder  nas  no  notice  of  them. 

Anwal  from  tri^  term. 

The  above  cases,  although  not  tried  together,  arose  out  of  the  same  trans* 
action,  and  present  on  this  appeal  substantially  the  same  questions  of  law. 
The  actiona  were  brought  es  proHiissoiy  notes  made,  by  the  defendant,  a  for- 
eign corporation,  payable  to  its  own  order,  indorsed  by  said  defendant,  and 
transferred  before  maturity  to  one  James  M.  Beattie.  The  plaintiffs  in  all  the 
cases,  exoepit  in  the  Hotkiusom  Cote,  acquired  them  before  maturity.  In  the 
Hoskinson  Cote,  Thomas  J.  Hoskinson,  the  father  of  the  plaintiff  Thomas 
N.  Hoskinson,  acquired  the  said  note  before  maturity,  and  gave  the  same  to 
bis  son  after  maturity.  The  consideration  for  the  transfers  were  however  in 
all  the  cases  precedent  debts,  and  the  material  questions  on  this  appeal  are: 
Fir»U  Whether  or  not  the  proof  shows  tliat  the  notes  were  taken  in  payment 
or  discharge  of  the  debts,  in  such  a  manner  as  to  constitute  the  plaintiffs 
herein  holders  for  value.  The  answer  admits  the  making  of  the  notes,  and 
alleges  that  they  were  given  for  g(xxis  ordered  to  be  manufactured  by  the  de- 
fendant of  said  Beattie,  which  goods  were  to  be  merchaatable,  and  were  to 
correspond  in  quality,  color,  and  texture  with  the  sample  from  which  they 
were  ordered;  that  Beattie  delivered  goods  not  corresponding  to  the  sample, 
and  were  not  merchantable,  etc.;  that  the  goods,  which,  according  to  the 
sample,  would  have  been  worth  75  cents  per  yard,  were  only  worth  40  cents 
per  yard,  whereby  defendant  was  damaged  to  the  amount  of  (3,000,  which 
amount  the  defendant  herewith  counter-claims  against  any  recovery  on  the 
part  of  the  plaintiffs  herein.  Second.  The  other  question  presented  by  this 
appeal  is  wtiether  those  facts  constitute  either  a  defense  or  a  cawnter-daim  to 
the  notes  in  the  hands  of  the  plaintiffs. 
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Upon  the  trials  the  plaintiffs  offered  the  notes  in  evidence,  and  rested.  Evi- 
dence was  then  introduced  on  the  part  of  the  defendant  to  show  the  consid- 
eration for  the  transfer  of  each  of  tlie  notes  by  Beattie,  and  evidence  was  offered 
on  the  part  of  the  defendant  to  establish  the  defense  set  up  in  the  answers, 
which  was  excluded.  Plaintiffs'  counsel  asked  for  a  direction  of  a  verdict  in 
favor  of  plaintiffs.  Defendant's  counsel  asl^ed  to  go  to  the  jury  on  the  ques- 
tions: (1)  Whether  or  not  Mrs.  Beattie  parted  with  anything  on  the  receipt 
of  the  notes  by  her  from  her  husband ;  (2)  whether  or  not  the  plaintiffs  were 
the  bona  fide  holders  of  the  notes  for  value,  and  whether  they  parted  with 
anything  upon  the  receipt  of  the  notes  from  Mrs.  Beattie;  (3)  on  the  general 
issues  as  to  the  consideration  of  the  notes,  and  the  damages  set  up  in  the  an- 
swers, which  motion  was  denied;  to  all  of  which  rulings  defendant's  counsel 
excepted.  By  direction  of  the  court,  the  jury  in  each  case  rendered  a  verdict 
in  favor  of  the  plaintiff  for  the  amount  claimed,  and  defendant  appeals. 

It  appetirs  from  the  evidence:  First.  That  in  the  Prince  Case  the  note  was 
^ven  by  Beattie  to  Mrs.  Beattie,  bis  wife,  for  borrowed  money,  and  by  Mrs. 
Beattie  given,  by  Beattie,  her  husband,  as  her  agent,  to  the  plaintiff,  on  ao> 
count  of  rent  due  from  her  to  the  plaintiff.  Second.  In  the  Matthews  Case, 
that  Beattie  gave  the  note,  and  between  $100  and  $200  in  cash,  to  Mrs.  Beat- 
tie,  bis  wife,  in  payment  of  money  borrowed  of  her,  and  took  her  receipt  for 
the  same,  and  closed  the  account  with  her;  that  he,  on  behalf  of  his  wife, 
transferred  the  note  to  the  plaintiff  Matthews  for  money  which  Mrs.  Beattie 
had  borrowed  of  the  plaintiff.  Third,  That  in  the  Jayne  Case  Beattie  trans- 
ferred the  note  to  the  plaintiff  in  part  payment  of  a  loan  of  money,  ($2,300,) 
and  that  Beattie  confessed  judgment  in  favor  of  plaintiff  for  the  balance  of  the 
loan ;  that  neither  the  note  nor  any  part  of  the  loan  has  been  paid,  but  that  it  is 
all  due.  Fourth.  That  in  the  Hoskiiison  Case  Thomas  J.  Hoskinson  received 
the  note  from  Beattie  on  account  of  cash  loaned  Beattie  in  1886 ;  that  after 
the  note  was  protested  he  gave  the  note  to  his  son  Thomas  N.  Hoskinson,  the 
plaintiff,  telling  him  he  could  take  it,  and  that  be  could  have  the  proceeds. 
Fifth.  'That  in  the  Buttenoorth  Case  Beattie  transferred  the  note  to  the  plain- 
tiffs, for  and  on  account  of  interest  on  a  loan  of  $1,000  made  in  1886,  and  also 
gave  up  $2.14  balance  of  interest  due,  and  on  tlie  same  day  Beattie  gave  him 
a  judgment  for  the  principal  of  the  loan;  that  is,  $1,000. 

Argued  before  McGowN  and  Fitzsimons,  JJ. 

Blumenthal  d;  Hirsch,  for  appellant.  Traey,  MaaFarland,  Boardman  dt 
Piatt,  for  respondent. 

McGowN,  J.  One  of  the  issues  raised  by  the  pleadings  herein  was  as  to 
whether  the  plaintiffs  were  the  bona  fide  holders  of  the  notes  in  question, 
and  defendant  was  entitled  to  introduce  evidence  on  that  point.  Such  evi- 
dence was  admitted,  and  the  defendants  had  a  right  to  go  to  the  jury  upon 
that  question  as  a  question  of  fact  to  be  passed  upon  by  the  jury.  Defendant 
asked  to  go  to  the  jury  upon  the  evidence  admitted,  as  to  whether  the  plain- 
tiffs parted  with  anything  upon  the  receipt  of  the  notes,  and  as  to  whether 
they  were  bona  fide  holders  and  owners  of  the  notes,  as  questions  of  fact  to 
be  passed  upon  by  the  jury.  The  ruling  of  the  trial  justice  in  excluding  this 
evidence,  we  think,  was  erroneous.  As  a  question  of  law,  if  plaintiffs  did 
not  part  with  anything  on  the  receipt  of  the  notes,  they  were  not  bona  fids 
holders,  within  the  rulings  of  the  cases  hereinafter  cited.  In  Potts  v.  Mayer,  74 
N.  Y.  595,  tbe  same  question  arose,  and  was  passed  upon.  Defendant  therein 
asked  to  go  to  the  jury  upon  the  evidence  admitted,  as  to  whether  plaintiff 
was  a  bona  fide  holder  of  the  notes,  which  the  court  declined  to  do,  and  di- 
rected a  verdict  for  the  plaintiff.  Held  error.  It  does  not  appear  that  in 
either  of  the  cases  the  plaintiffs  parted  with  anything  at  the  time  of  receiving 
the  notes,  or  at  any  subsequent  time,  on  the  strength  of  or  relying  on  said 
notes,  or  gave  up  any  securities.    I  tliink  the  law  is  well  settled  in  this  state 
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that  a  negotiiible  note,  transferred  before  maturity  in  payment  of  a  pre-exist* 
ing  debt,  is  still  subject  to  all  the  equities  between  the  original  parties,  al- 
though the  bolder  has  no  notice  of  them.  Bay  v.  Coddington,  5  Johns. 
Gh.  54,  affirmed,  20  Johns.  637;  Harrington  v.  Bank,  24  Barb.  554,  af- 
firmed, 31  Barb.  188.  PlaintifTs  not  having  parted  with  anything  at  the  time 
of  receiving  the  notes,  they  were  not  bona  fide  holders  of  the  notes,  but  took 
them  subject  to  all  defenses  which  miglit  have  been  set  up  as  against  Mrs. 
Seattle.  Mrs.  Beattie  not  having  parteid  with  anything  at  the  time  of  receiv- 
ing the  notes,  she  was  not  a  bonajide  holder,  but  took  them  subject  to  any  de- 
fenses which  might  have  been  set  up  against  her  husband,  who  was  the  orig- 
inal party  to  whom  they  were  delivered  by  the  defendant.  See  Lawrence  v. 
Clark,  36  X.  Y.  128.  Bockes,  J.,  says,  (page  129:)  "The  numerous  decis- 
ions bearing  on  this  question  were  all  carefully  considered  in  Farrington  v. 
Bank,  24  Barb.  554,  and  it  was  there  determined  that  the  rule  laid  down  in 
Jiosa  V.  Brotherson,  10  Wend.  85,  and  in  Payne  v.  Cutler,  13  Wend.  605,  to 
the  effect  that  where  a  creditor  receives  a  transfer  of  a  negotiable  note  in  pay- 
ment of  a  precedent  debt,  without  giving  up  any  security,  takes  it  subject  to 
all  equities  existing  between  the  original  parties,  was  the  settled  law  of  this 
state.  1  am  not  aware  of  any  more  recent  cases  liolding  in  hostility  to  this 
rule."  See  (yeaB«rv.5onten.  49  N.Y.  291.  In  Insurance  Co.  \.Church,^l'S. 
Y.  222,  Andrews,  J.,  says:  "Since  the  case  of  Coddington  v.  Bay,  20  Johns. 
637,  it  has  been  the  established  law  in  this  state  that  to  constitute  an  indorsee 
of  negotiable  note  a  holder  for  value,  so  as  to  execute  the  equities  of  ante- 
cedent parties,  it  is  not  sufficient  that  the  transfer  should  be  valid  as  between 
the  indorser  and  indorsee,  but,  in  addition,  the  latter  must  have  relinquished 
some  right,  incurred  some  responsibility,  or  parted  with  value  upon  the  credit 
of  the  paper  at  the  time  of  the  transfer."  And  at  page  225:  "In  view  of  this 
long  line  of  authorities,  it  must  be  regarded  as  the  settled  doctrine  in  this 
state  that  the  surrender  by  a  creditor  of  the  past-due  notes  of  a  debtor,  upon 
receiving  from  him,  in  good  faith,  before  maturity,  the  note  of  a  third  per- 
son, in  place  of  the  note  surrendered,  constitutes  the  creditor  a  holder  for 
value  of  the  note  thus  taken,  and  protects  him  against  the  defenses  and  equi- 
ties of  the  antecedent  parties:  and  that  it  is  immaterial  whether  the  note  sur- 
rendered was  given  to  the  creditor  for  goods  sold  or  money  loaned,  or  under 
circumstances  which  would  leave  the  original  debt  represented  by  the  note  in 
existence,  enforceable  against  the  debtor,  or  whether,  by  surrendering  the 
note,  the  creditor  parted  with  his  entire  right  of  action."  To  constitute  the 
plaintiffs  holders  for  a  valuable  consideration,  the  valuable  consideration  must 
be  either  a  new  advance  made  at  the  time,  or  some  security  must  be  parted 
with,  or  an  existing  indebtedness  actually  discharged,  in  order  to  complete  the 
title  of  the  holder.  Farrington  v.  Bank,  24  Barb.  554  and  561,  affirmed,  81 
Barb.  183.  See,  also,  Lalor  v.  TetUr,  11  N.  Y.  Supp.  638,  (Gen.  Term  City 
Ct.,  November,  1890.)  In  Turner  v.  Treadway,  56  How.  Pr.  28,  also  in  63 
N.  Y.  650,  precisely  the  same  questions  arose  as  in  the  cases  at  bar.  Tread- 
way  and  others  gave  their  promissory  note  to  Wilbur  Turner.  The  note 
was  transferred  by  the  payee  to  plaintiff's  intestate  in  payment  of  a  precedent 
debt.  Such  debt  was  not  evidenced  by  any  writing  or  written  acknowledg- 
ment, and  no  security  was  parted  with  by  the  transferee.  Defendants  set  up 
In  their  answer  that  the  note  was  given  for  the  purchase  price  of  goods  sold 
by  the  payee,  and  alleged  a  breach  of  warranty  in  the  sale,  asking  to  recoup 
damages.  The  court  below  held  that  payment  of  the  precedent  debt  made 
plaintiff's  intestate  a  bona  fide  holder,  and  refused  to  submit  any  question  to 
the  jury  save  as  to  whether  the  note  was  transferred  before  or  after  maturity. 
The  jury  found  that  it  was  transferred  before.  Held,  that  the  ruling  of  the 
court  was  error;  that  plaintiff's  intestate  was  not  a  hona  fide  holder,  within 
the  uniform  decisions  from  Coddington  v.  Bay,  20  Johns.  637,  to  Weaver 
y.  Barden,  49  N.  Y.  287;  and  that  the  note  was  therefore  subject  in  bis  band 
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to  any  legal  or  equitable  defense  which  existed  against  it  in  the  hands  of  the 
payee.  In  the  cases  at  bar  the  notes  in  question  were  not  deposited  as  seca- 
rity  for  the  precedent  debts.  They  were  not  transferred  as  collateral  secarity, 
with  an  agreement  for  forbearance,  followed  by  the  sorrender  of  any  security 
previously  held.  There  was  no  indication  thattbey  were  taicsnin  abscriutepay- 
ment,  beyond  that  (in  one  of  the  cases)  of  a  receipt  for  same  in  payment.  TIm 
indebtedness  of  each  of  the  parties  who  transferred  the  notes  to  the  plaintiffs 
was  past  due  at  the  time  of  transfer,  and,  tliere  being  no  evidence  of  any 
agreement  fur  delay,  there  was  no  implied  agreement  for  delay,  and  the  nota 
in  question  being  for  less  amounts  than  the  amounts  of  thu  original  indebted- 
ness, there  cannot  be  any  inferred  consideration  of  forbearance  or  deb^,  to 
constitute  the  holder,  on  that  ground,  a  bolder  for  value. 

2.  Do  the  facts  alleged  in  the  answer  herein  constitute  either  a  defense  or 
«  counter-claim  to  the  notes  in  the  hands  of  the  plaintiffs?  The  answer  sets 
up  as  a  defense  a  breach  of  the  warranty  on  the  part  of  Seattle,  and  counter- 
claims the  damages.  In  an  action  brought  by  Seattle  on  the  notes  in 
question  against  defendants  herein,  the  makers,  the  defendants  could  have  set 
up  such  alleged  breach  as  a  defense.  Farrell  v.  Krone,  (Gen.  Term  Sup.  Ct.) 
24  Wkly.  Dig.  89i  It  is  immaterial  whether  it  retained  the  goods  or  not.  It 
was  not  bound  to  return,  or  offer  to  return,  the  goods,  but  it  could  retain  and 
use  the  same,  and  have  its  remedy  upon  the  warranty.  Day  v.  Pool,  52  N. 
Y.  417;  Buhrman  v.  Baylis,  14  Hun,  608;  Payne  v.  Outler,  18  Wend.  605. 
And  the  same  defense  would  be  available  in  an  action  bronght  upon  the  notes 
by  parties  who  were  not  bona  flde  holders  for  a  valuable  consldeiatioa.  I 
tfaink  tnat  the  ruling  of  the  trial  justice  in  excluding  the  testimony  offered 
to  saatain  the  defense,  in  refusing  to  allow  defendant  to  go  >to  the  jury  on  the 
aeyeral  questions,  as  requested  by  defendants'  counsel,  and  in  directing  a  ver- 
dict for  plaintiff,  was  erroneous,  and  that  the  exoeptiona  taken  to  sncb  mlingi 
were  well  taken.  Judgment  in  each  case  must  be  revecsed,  and  a  new  tiial 
granted,  with  costs  of  ^peal  to  abide  tiie  event. 


HiaoiNs  et  al.  «.  Dewey. 
(OUy  Court  of  New  York,  General  Term.    Deoember  87, 1890.) 
AuuuT — PaasoN  Bbouoht  vboh  AMOTaaa  Btatb^Lnvbiolbiuni^ 

Defendant,  a  oitizea  of  another  state,  and  president  of  an  insolveat  corporation, 
notified  plaintiffs,  residents  of  New  York  city,  and  creditors  of  tbe  oorporatiOD, 
that  a  meeting  of  the  corporation's  creditors  would  be  held  on  a  oeortoinday.  Flain- 
tifFs  replied  by  asking  him  to  call  on  them  before  he  went  to  the  meeting.  Held, 
that  defendant,  while  in  the  city  in  response  to  plaintiffs'  letter,  was  exempt  from 
arrest  at  their  instance,  thoafrh  he  did  not  arrive  until  after  the  date  onglnallj 
fixed  for  the  meeting,  and  though  plaintiffs  swear  that  they  had  no  intention  of  ar- 
resting him  nntll  after  they  hud  oonversed  wtth  him,  when  they  found  his  stata- 
ments.  very  unsatisfactory.    Fitzsimonb,  J.,  dissenting.' 

Appeal  from  special  term. 

Action  by  Eugene  Uiggins  and  others  against  William  0.  Dewey.  De- 
fendant is  a  citizen  of  Massachusetts,  and  while  in  New  York  city  was  ar- 
rested at  the  instance  of  plaintiffs.  Defendant  moved  that  the  order  of  amst 
and  the  service  thereof  be  set  aside,  for  the  reason  that  he  had  been  inveigled 
by  plaintiffs  to  come  within  tiie  jurisdiction  of  tbe  court.  Hia  motion  was 
granted,  and  plaintiffs  appeal. 

Argued  before  McAdam,  C.  J.,  and  Fitzsimonb  and  Vak  Wyok,  J  J. 

Ghruber,  Bard  &  London,  for  appellants.    P.  A.  Bumham,  for  reapoodent 

Per  Oubiah.  To  "inveigle"  is  to  persuade  to  something  bad  or  hurtfnl,  by 
deceptive  arts  or  flattery;  to  wheedle;  to  allure;  to  entice;  to  sedooe.    Webst. 

'See  note  at  end  of  case. 
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Die.  In  a  legal  sense,  (as  applicable  in  this  case,)  it  is  to  induce  a  party 
to  come  within  the  jurisdiction  of  the  court  by  some  scheme,  snbterriige, 
frand,  trick,  device,  or  misrepresentation,  that  he  may  be  served  with  proo- 
«S8.  Baker  v.  Wales,  14  Abb.  Pr.  (N.  S.)  331.  Oarpenter  t.  Hpooner,  2 
Code  R.  140,  affirmed,  2  Sandf.  717,  8  Code  B.  23;  Metoalfy.  Clark,  41 
Barb.  45.  The  defendant  wrote  to  the  plaintiffs  from  Palmer,  Mass.,  Septem- 
ber 17,  1890,  that  the  creditors  of  a  corporation,  in  which  all  the  parties  were 
interested,  would  be  called  together  on  Friday  of  the  following  week.  The 
plaintiffs,  under  date  of  September  22d,  replied  that  Mr.  Wood,  one  of  the 
plaintiffs,  would  like  to  see  him  (the  defendant)  before  he  went  to  the  meet- 
ing. It  does  not  clearly  appear  where  the  meeting  was  to  be  held,  but  it  was 
presumably  to  be  held  at  Palmer,  Mass.,  where  the  corporation  did  business. 
The  defendant  came  to  New  York,  September  30, 1890,  in  answer  to  the  plain- 
tiffs' letter,  and  w&s  thereafter  and  on  the  same  day  arrested  on  the  order 
granted  herein.  The  summons  is  dated  September  16tb,  and  the  papers 
sworn  to  September  17th,  but  the  order  to  arrest  was  not  granted  until  Sep- 
tember 30th.  The  plaintiffs  swear  that,  although  they  contemplated  arrest- 
ing the  defendant,  they  abandoned  the  intention  until  after  they  bad  con- 
versed with  him  on  September  3Uth,  and  that  his  statements  were  so  unsatis- 
factory that  they  instructed  their  attorney  to  proceed  with  the  arrest,  and 
proceedings  were  thereupon  instituted.  Where  a  defendant  enters  this  state 
voluntarily,  be  comes  at  his  own  risk,  and  creditors  may  avail  themselves  of 
legal  remedies  against  him.  AUantie,  ete.,  Tel.  Co.  v.  Baltimore  cC  0.  R. 
Co.,  46  N.  T.  Super.  Ct.  877,  on  appeal,  87  N.  Y.  855;  Brotening  v.  Ahrams, 
51  How.  Pr.  172,  limiting  Adrianoe  v.  Lagrane,  59  N.  Y.  110,  and  La- 
grave' e  Case,  14  Abb.  Pr.  (S.  S.)  338,  note.  We  feel  constrained  to  hold,  how- 
ever, that  the  letter  written  by  the  plaintiffs  brought  the  defendant  on  to 
New  York,  and  that  while  here,  under  their  letter,  he  was  exempt  from  arrest 
at  their  instance.  The  order  appealed  from  goes  too  far.  It  sets  aside  the 
order  of  arrest  as  well  iis  the  service.  In  this  respect  the  order  is  erroneous. 
Metcalfy.  Clark,  41  Barb.  45.  In  so  far  aa  it  vacates  the  order  of  arrest, 
tlie  order  iippealed  from  will  be  reversed,  and  in  so  far  as  it  sets  aside  the 
service  thereof  (the  irregularity  cliarged)  it  will  be  affirmed,  without  costs  to 
either  party. 

MoAsAU,  OL  J.,  and  Yan  Wtox,  J.,  concur. 

FiTzsiHONB,  J.,  {dissenUnff.)  This  is  an  appeal  from  an  order  made  va- 
cating an  order  of  arrest  against  the  defendant,  and  the  service  made  there- 
under, upon  the  ground  that  the  defendant,  who  it  appears  is  a  resident  of 
Massachusetts,  was  enticed  by  plaintiffs  within  the  jurisdiction  of  this  court, 
tat  the  porpose  of  serving  upon  him  said  process.  The  application  for  the 
vacation  of  said  order  of  arrest  and  service  thereof  is  based  upon  technical 
grounds  and  reasons,  and  should  not  be  encouraged  or  supported  unless  the 
defendant  demonstrates  that  he  was  enticed  by  plaintiffs  within  the  jurisdic- 
tion of  this  court,  for  the  purpose  of  having  said  process  served.  If  from  the 
affidavits  submitted  it  is  possible  for  the  court  to  conclude  that  the  presence 
of  the  defendant  in  this  city  at  the  time  of  such  service  was  voluntary,  then 
it  seems  to  me  that  it  is  our  duty  to  so  determine.  The  law  of  this  case  is 
plain  and  undisputed.  Before  the  defendant  can  succeed  be  must  prove  that, 
by  subterfuge,  scheme,  enterprise,  pretense,  or  design,  he  was  brought  within 
the  jurisdiction  of  this  court  by  plaintiffs  for  the  purpose  of  serving  process 
upon  him;  if  he  fails  to  prove  this,  then  be  cannot  succeed,  I  have  carefully 
examined  tlie  facts  presented  by  the  papers  submitted,  and  it  seems  that  all 
tbe  facts  and  circumstances  show  that  the  defendant  came  to  this  oity  volun- 
tarily, and  for  the  purpose  of  transacting  his  business,  and  not,  as  be  woald 
faave  us  briieve,  that  he  came  here  at  the  invitation  of  plaintiffs,  and  solely 
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for  the  purpose  of  seeing  them,  and  then  immediately  to  retarn  to  his  liome 
in  Massachusetts.  The  facts  developed  upon  the  argument  of  this  appeal  and 
by  the  papers  are  about  as  follows:  The  defendant,  at  and  prior  to  bis  arrest, 
was  the  president  of  the  Palmer  Carpet  Company,  of  Palmer,  Mass.  This 
company  at  that  time  had  some  trouble  with  its  creditors,  nearly  all  of  whom 
conducted  business  in  this  city,  the  plaintiffs  being  among  them.  On  Sep- 
tember 17, 1890,  the  defendant  wrote  plaintiffs  a  letter,  as  follows:  "Gentle- 
men: There  have  been  so  many  delays  that  it  has  been  impossible  to  decide 
what  to  do.  1  think,  however,  that  the  creditors  will  be  called  together  next 
week  alHiut  Friday."  The  Friday  mentioned  is  September  26th.  In  response 
to  said  letter,  the  plaintiffs  wrote  to  defendant  on  September  22, 1890,  a  letter 
as  follows:  "Your  favor  of  the  17th  inst.  came  duly  to  hand,  and  in  reply 
would  say  our  Mr.  Wood  would  like  you  to  call  and  see  him  at  this  office,  if 
you  can  possibly  do  so,  before  the  meeting."  And  this  is  the  letter  that  in- 
duced defendant,  as  he  says,  to  come  to  this  city  on  September  30th,  and  visit 
plaintiffs  at  their  office,  where,  after  a  conversation,  he  was  arrested  by  the 
sheriff.  The  defendant's  letter  to  plaintiffs  fixes  the  probable  meeting  of 
creditors  of  the  defendant's  company  for  some  time  during  the  next  week, 
which  would  end  on  Saturday,  September  27th,  and  a  reasonable  construction 
of  that  letter  would  be  that,  he  having  mentioned  Friday  as  about  the  day  of 
the  meeting,  he  meant  on  or  before  that  day;  therefore,  if  plaintiffs'  letter, 
written  as  a  responee  to  this  letter,  is  to  be  construed  by  this  court  as  an  in- 
vitation coming  from  plaintiffs  to  defendant  to  visit  this  city,  then  it  seems 
to  me  that  the  last  day  that  said  invitation  included  was  Friday,  September 
26th,  and  tlien  it  ceased;  and  if  defendant  visited  this  city  subsequent  to  that 
day,  as  he  did,  for  he  was  arrested  liere  on  September  30th,  I  think  it  is  only 
fair  and  reasonable  to  assume  that  he  came  here  of  his  own  free  wilt  and  for 
business  purposes,  and  his  actions  bear  out  this  assumption ;  for  although  be 
swears  that  he  came  here  in  response  to  plaintiffs'  letter,  and  solely  for  the 
purpose  of  seeing  them,  yet  on  that  very  day,  and  before  his  arrest,  he  called 
at  tlie  office  of  Patrick  Dougherty,  another  creditor  of  defendant's  company, 
and  said  he  wanted  to  see  said  Dougherty  (who  was  then  absent)  in  reference 
to  business,  and  waited  for  one-half  hour  for  that  purpose.  This  visit  Ut 
Dougherty's  office,  as  well  as  plaintiffs',  I  think,  clearly  indicates  that  de- 
fendant was  here  on  September  30th  for  the  purpose  of  visiting  the  creditors 
of  his  company  in  this  city,  for  the  purpose,  perhaps,  of  arranging  some  set- 
tlement of  their  claims,  and  this  purpose  was  probably  set  aside  by  his  arrest. 
Although  defendant's  company  was  a  Massachusetts  corporation,  yet  its  cred- 
itors, as  admitted  on  the  argument,  were  principally  in  this  city,  and,  as  de- 
fendant's letter  shows  he  contemplated  calling  them  together,  there  is  noth- 
ing to  show  that  defendant  intended  that  such  meeting  would  be  held  in 
Palmer,  Mass.,  and  therefore  it  is  reasonable  to  assume  that  such  meeting 
being  for  the  benefit  of  defendant's  company,  he  on  behalf  of  his  com- 
pany would  have  such  meeting  held  at  a  place  most  suitable  and  convenient 
for  them,  which  place  would  certainly  be  somewhere  in  this  city,  (and  plain- 
tiffs, upon  receipt  of  defendant's  letter,  acting  upon  this  theory,  invited  liim 
to  call  at  their  office  before  such  meeting  was  held.)  Every  person  of  ordi- 
nary common  business  experience  knows  that  this  is  the  course  ordinarily 
pursued  by  business  men  or  corporations  in  straitened  circumstances  finan- 
cially; however,  it  appears  (by  admission  made  upon  the  argument  of  this  ap- 
peal) that  the  defendant  abandoned  the  idea  of  holding  a  meeting  of  his  cred- 
itors here  or  in  Massachusetts,  or  in  any  other  place,  on  or  before  or  since 
Friday,  September  26th,  and  the  next  time  he  is  beard  from  is  on  September 
80th,  when  he  visited  Dougherty's  and  plaintiffs'  offices  to  discuss  his  business 
matters,  and  was  arrested.  I  believe  that  all  the  facts  and  circumstances  of 
and  surrounding  this  case  show  that  the  defendant  came  here  voluntarilyi 
and  for  the  purpose  of  settling  the  financial  difficulties  of  his  company,  and 
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that  the  letter  written  by  plaintiffs  did  not  Influence  bis  coining,  and  that  his 
euntention  that  he  was  enticed  here  by  plaintiffs  can  be  sustained  only  by 
straining  the  facts  and  circumstances  of  this  case,  which  I  believe  is  not  the 
policy  or  purpose  of  the  law.  Every  presumption  of  both  law  and  fact  is  at 
all  times  in  favor  of  sastaining  the  legality  of  a  process  and  its  service,  and 
such  presumptions  should  surely  be  indulged  in,  in  cases  of  this  character. 
For  these  reasons  I  am  of  the  opinion  that  the  order  vacating  the  order  of  ar- 
rest, and  the  service  thereof,  should  be  reversed,  with  costs.  Order  reversed, 
as  far  as  it  vacates  the  order  of  arrest,  and  in  so  far  as  it  sets  aside  the  serv 
Ice  affirmed,  without  costs. 

NOTE. 

Fbaudulbnt  Sebvice  or  Process.  Plaintiff  delivered  to  his  wife,  as  she  was  em- 
barking on  a  voyage  to  San  Francisco,  with  tiis  consent  and  procnrement,  a  sealed  box, 
saying  that  It  contained  a  present  for  her  mother,  living  in  San  Francisco,  and  also  a 
note  for  herself.  After  the  ship  was  at  sea  she  opened  the  box,  and  discovered  that  It 
contained  only  a  summons  in  a  suit  for  divorce  against  her,  but  it  was  then  impossible 
for  her  to  return  to  New  York  in  time  to  answer.  It  was  held  that,  as  the  object  of 
the  service  of  summons  is  to  notify  defendant  of  the  commencement  of  the  action,  and 
of  the  time  allowed  to  prepare  her  defense,  this  service,  which  by  a  trick  deprived  her 
of  such  notice,  was  fraudulent,  and  would  oe  set  aside.  Bulkley  v.  Bulkley,  6  Abb.  Pr. 
807. 

Lea  VINO  Coft  at  Rbsidbnce.    Where  plaintiff,  who  possesses  a  key  to  the 

house  of  defendant,  her  mother,  but  has  no  permission  or  authority  to  use  It,  unlocks 
the  house,  and  leaves  a  copy  of  the  summons  in  her  action  therein,  the  service  is  ille- 
gal, and  will  be  set  aside.    Mason  v.  Libbey,  1  Abb.  N.  C.  854. 

It  is  also  an  illegal  service  that  is  made  by  unlocking  the  olBoe  of  defendant's  coun- 
sel, and  leaving  a  copy  of  the  summons  on  his  table,  there  being  no  person  in  the  oflSce 
at  the  time,  and  counsel  himself  being  sick  at  the  time,  and  unable  to  oome  to  his  ofSce. 
Campbell  v.  Spencer,  1  How.  Pr.  199. 

Dkcotiko  Party  into  Jurisoiotior.'    Service  had  upon  defendant,  who  has 

been  Induced  to  come  Into  the  state  by  letters  Informing  bim  that  plaintiff  or  other  per- 
sons desire  a  business  interview,  or  proposing  negotiations  for  his  employment,  is 
fraudulent,  and  will  be  set  aside.  Metcalf  v.  Clark,  41  Barb.  45;  Wyckoff  v.  Packard, 
20  Abb.  N.  C.  4S0;  Dunham  v.  Cressy,  4  N.  Y.  Supp.  18;  AUen  v.  Wharton,  18  N.  Y. 
Sugp.  83. 

Where  it  is  shown  that  plaintiffs  kept  in  their  ofBce  parcels  of  summons,  with  blanks 
for  defendants'  names  and  the  amounts  claimed,  and  one  of  these  is  served  on  defend- 
ant, who  is  induced  by  letter  to  come  from  another  state,  the  service  will  be  deemed 
fiaodolent,  though  plaintiffs  make  affidavit  that  the  letter  was  written  and  the  inter- 
view sought  tor  the  sole  purpose  of  arriving  at  a  settlement  of  their  claim  against  de- 
fendant   Baker  v.  Wales,  85  N.  Y.  Super.  Ct.  408. 

Where  defendant  is  fraudulently  induced  to  come  to  New  York  dty  for  the  purpose 
of  serving  summons  on  him  in  an  action  for  libel  in  the  superior  court,  it  is  no  excuse 
tliat  defendant  has  so  excited  public  feeling  against  plaintiff  in  Brooklyn,  where  both 
parties  live,  that  the  latter  cannot  hope  for  a  fair  trial  there.    Carpenter  v.  Spooner,  8 

The  alleged  fact  that  defendant  was  brought  into  the  state  by  fraudulent  eztraditton 

Sroceedings  instituted  by  creditors,  for  the  purpose  of  getting  him  within  the  juris- 
iotion  of  ner  courts,  is  no  ground  for  setting  aside  service  of  summons  upon  him  in  an 
action  by  parties  in  no  wise  concerned  In  so  procuring  him  to  be  brought  Into  the  state. 
Adriance  v.  Lagrave,  69  N.  Y.  110. 


Chandler  v.  £bib  Transfeb  Co. 

(0«j/  Court  of  New  York,  Upeotal  Term.    September  24, 1890.) 

Cobporationb — Actions  aoainst— Pleading. 

Where  a  corporation  has  been  permitted  to  interplead,  and  has  been  substitated 
ss  defendant  in  the  action,  a  supplemental  complaint  filed  by  plaintifl  against  it, 
which  fails  to  state  whether  it  is  a  foreign  or  domestic  corporation,  and,  If  the 
latter,  tlie  state  or  government  by  which  it  was  incorporated,  as  required  by  Code 
Civil  Proo.  N.  Y.  i  1776,  is  fatally  defective,  and  a  demurrer  to  such  complaint  will 
be  sustained. 

Action  by  plaintiff.  Chandler,  against  the  Erie  Bailroad  Company,  for  coal- 
ing defendant's  ferry-txiats.  Defendant  paid  the  sum  alleged  to  be  due  into 
court,  and  obtained  an  order  substituting  as  defendant  the  Erie  Transfer  Com- 
P&oy,  a  New  Jersey  corporation,  which  claimed  the  money  for  the  same  serv- 
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ices.  A  supplemental  complaint  was  served  on  the  suliatituted  defendant, 
and  leave  given  it  to  answer  within  six  days.  The  substituted  defendant  de- 
murred to  the  supplemental  comphiint,  on  the  ground  that  it  failed  to  state  s 
cause  of  action.  Plaintiff  now  moves  for  judgment  on  the  demurrer  as  filv* 
olous. 
Campbell  &  Murpkey,  for  plaintiff.    A,  W.  Kant,  for  defendant. 

McAdam,  C.  J.  The  Code,  §  1775,  requires  the  complaint  by  or  agHinst  a 
corporation  to  slate  whetlier  it  is  a  don]eBtic  or  foreign  corporation,  and,  it 
the  latter,  the  state,  country,  or  government  by  c«  under  wliose  laws  it  was 
created.  See,  also,  Clegg  v.  Union,  8  Civil  Proo.  I{.  401;  Bank  v.  Laying,  11 
Civil  Proc.  R.  61.  For  failure  to  observe  this  provision,  the  complaint  is  de- 
fective, and  the  demurrer  well  taken.  The  demurrer  is  a  plea,  and  was 
neither  waived  nor  excluded.  Motion  for  judgment  denied,  with  leave  to 
the  plaintiff  to  amend  on  payment,  within  six  days,  of  910  costs. 


Broyeb  V,  Bitter. 

(CUy  Court  of  New  York,  Qeneral  Term.    December  81,  ISQO.) 

Appsai/— OMBcnoNS  HOT  Raised  Below— Waiver  or  Ebrobs. 

In  an  action  by  a  real-estate  broker  for  oommlssions,  the  amount  was  paid  iote 
court,  and  an  order  of  interpleader  was  granted  in  favor  of  a  rival  broker,  wltb  9^ 
costs,  whioh  were  paid  out  of  the  fund.  Meld,  that  an  instruction  to  bring  in  a 
verdict  in  favor  of  the  sucoessfnl  party  for  the  entire  amount  of  the  fund  oould  not 
be  assigned  as  error  for  the  first  time  on  appeal,  where  the  judge's  attention  at  the 
trial  bSi  not  been  called  to  the  fact  that  the  t30  costs  had  been  paid  therefrom:  but 
tbatt  to  prevent  lajustioe,  the  judgment  would  be  modified  by  the  dednctioB  oi  VO- 

Appeal  from  trial  term. 

Action  by  Henry  B.  Broyer  against  Jacob  Ritter  for  comrnissions  as  a  real- 
estate  broker.  There  was  a  verdict  and  judgment  in  plaintiff's  favor,  and 
defendant  appeals. 

Argued  before  MoAdam,  C.  J.,  and  Ehklioh  and  Van  Wtok,  JJ. 

/.  G.  mtter  and  D.  B.  Anthony,  for  appellant.  Rabe  d  Kdler,  for  re- 
spondent. 

Feb  Curiam.  The  action  assumed  the  form  of  an  interpleader  suit  be- 
tween rival  brokers  to  determine  which  of  them  earned  the  brokerage  on  the 
sale  of  certain  real  property  on  the  corner  of  Tenth  avenue  and  Ninety-Eighth 
street,  in  the  city  of  New  York.  The  jury  found  that  the  plaintiff  was  the 
procuring  cause  of  the  sale,  and  gave  him  a  verdict.  The  evidence,  tbongb 
not  strong,  was  sufficient  to  warrant  the  jury  in  finding  as  they  did.  The 
conflicting  proofs  required  the  trial  judge  to  snfomit  the  cause  to  the  juiy. 
Neither  side  asked  him  to  direct  a  verdict.  No  error  was  committed  at  the 
trial.  The  attention  of  the  trial  judge  was  not  called  to  the  fact  that  $20 
costs  were  allowed  to  the  defendant  in  the  original  suit  on  his  application  for 
the  order  of  interpleader,  and  that  this  sum  was  deducted  from  the  fund  on 
deposit  and  in  dispute.  Indeed,  the  trial  judge  was  permitted  to  charge  the 
jury,  without  objection,  that  the  party  succeeding  (whether  plaintiff  or  de- 
fendant) was  entitled  to  a  verdict  in  bis  favor  for  $330,  with  interest.  The 
defendant  got  the  benefit  of  this  charge,  and,  if  he  had  succeeded,  would  have 
recovered  a  verdict  for  $330.  It  is  too  lute  now  to  raise  this  question  for  the 
first  time  upon  appeal.  The  error  might,  and  no  doubt  would,  have  been  cor> 
recbed  in  the  court  below  if  the  attention  of  the  trial  judge  had  been  called  to 
it.  Bank  v.  Blt/e,  7  N.  Y.  Supp.  434,  and  cases  cited.  The  appellate  court 
is  to  review  such  errors  of  the  trial  judge  as  are  excepted  to  in  the  court  be- 
low, and  the  court  was  not  put  in  error  in  regard  to  the  $^  complained  of 
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bere.  To  prevent  any  possible  injustice,  however,  the  Judgment  will  be  modi- 
fied by  deducting  the  820  aforesaid,  and,  as  modified,  affirmed,  with  costs. 
See  Belgard  v.  MoLaitghlin,  44  Hun,  658.    All  concur. 


SomrwANN  V.  Davis. 

{Ctiy  Court  of  Neui  York,  Special  Term.    December,  1890.) 

▲TTACBMEzrr— Pkbisbablb  Fbopbrtt. 

Gtoods  used  by  fashionable  tailors,  the  styles  in  wfaiob  change  every  season,  and 
which  are  liable  to  become  hard  and  unsuitable  for  use,  and  moth-eaten  and  injured 
by  dust  and  dirt,  are  "perishable, "  within  the  meaninf  of  Code  Civil  Proc.  N.  Y.  { 
dSS,  which  provides  that  if  property  attached  is  "  perishable "  It  may  be  sold  by  or- 
der of  the  court.  '  Disapproving  FUk  v.  Spring,  26  Hun,  867. 

Action  by  Theodore  F.  Schumann  i^inst  John  H.  Davis.  Plaintiff  at> 
tsched  certain  wooIbd  goods  alleged  to  belong  to  defendant,  and  obtained  an 
ord«r  for  their  sale  as  perishable  property.  Defendant  now  moves  to  have 
this  order  set  aside. 

Oeorge.  Hahn,  for  plaintiff.    Ooodrleh,  Deady  A  Qoodrieh,  for  defendant. 

MoAdam,  C.  J.  The  order  directed  the  sale  of  certain  woolen  goods  levied 
on  by  the  sheriff  under  a  warrant  of  attachment  issued  herein.  The  goods 
are  such  as  fasliioniible  tailors  use  to  make  up  clothing.  Thi-  plaintiff  proves 
by  experts  that  the  styles  in  such  goods  change  every  season,  and  that,  in  con- 
sequence, the  value  will  depreciate  largely  if  they  are  not  sold  at  once;  thnt 
the  action  will  not  be  reached  for  trial  for  many  months;  and  that  in  the 
mean  time  the  goods  will  become  hard  and  unsuitable  for  use,  and  are  liable 
to  become  moth-etiten  and  injured  by  dust  and  dirt, — consequences  that  will 
be  difficult  to  avert.  The  question  presented  on  these  facts  is  whether  the 
goods  are  perishable,  within  the  meaning  of  section  656  of  the  Code.  This 
provision  was  intended  to  prevent  loss  either  to  the  debtor  or  creditor  by  the 
depreciation  of  attached  property,  and  should  be  construed  to  further  its  ob- 
ject and  purpose.  The  construction  approved  in  Fisk  v.  Spring,  25  Hun«  367, 
62  How.  Pr.  510,  is  too  circumscribed.  That  case  holds  that,  to  procure  aa 
order  under  this  section,  it  must  be  sliown  that  the  property  is  intierentiy  lia- 
ble to  deterioration  and  decay.  This  may  be  a  correct  conclusion  if  the  tech- 
nical meaning  of  the  word  "perishable"  is  to  l)e  adopted,  but  the  statute  uses 
that  term  in  a  broader  and  more  liberal  sense, — one  more  suited  to  the  exi- 
geiucieBof  business  requirements.  Bouvier  gives  a  better  deflnition  of  the  term, 
which  he  says  means  "goods  which  are  kssened  in  value,  and  become  worse 
by  being  kept."  In  Webster  v.  Per.k,  31  Conn.  495,  it  was  held  that  where,  in 
the  case  of  levy  upon  personalty,  the  time  before  a  sale  can  be  made  is  neces- 
sarily long,  a  sale  may  be  directed  of  property  liable  to  material  depreciation 
in  value  from  otiier  causes  than  decay.  In  the  case  cited  Judge  Butler  said : 
"The  great  delay  between  the  attachment  of  property  on  mesne  process  and 
obtaining  judgment,  which  attended  litigation  previous  to  the  reorganization 
ef  our  judicial  system,  and  the  obvious  equity  of  the  law.  led  to  a  liberal  con- 
struction of  the  statute  to  advance  the  remedy,  and  orders  for  the  sale  of  prop- 
erty, not  in  its  nature  perishable,  but  which  would  materially  depreciate  in 
value  for  other  causes,  have  been  quite  common.  The  only  object  of  the  gen- 
eral assembly  was  to  prevent  loss  to  the  parties,  and,  so  long  as  tlie  parties 
are  benefited,  that  liberal  construction  may  be  tolerated."  Speedy  sales  of 
perishable  property  proceed  upon  the  principle  of  necessity.  To  permit  prop- 
erty to  deteriorate  or  become  worthless  by  the  law's  delays,  would  be  to  impair, 
if  not  defeat,  the  object  of  the  attachment.  To  keep  property  until  it  dete- 
ziorates  in  value  is  to  do  an  injury  to  all  concerned,  and  this  is  certainly  not 
the  policy  of  the  law.  The  purpose  of  llie  attachment  is  to  realize  money, 
the  net  amount  received  is  credited  to  the  defendant,  and  it  is  to  the  interest 


Digitized  by 


Google 


576  KEW  YOBK  SUPPLEMENT,  vol.  13.  [CityCt.  N,Y. 

of  all  that  the  attached  goods  be  sold  while  in  their  beat  condition,  and  calcu- 
lated to  bring  the  best  prices.  It  is  clear  that  the  goods  will  not  increase  in 
value;  the  proceeds  of  the  sale  may,  for  the  amount  realized  may  earn  inter- 
est, while  the  retention  of  the  goods  by  the  sheriff  must  involve  both  expense 
and  risk.  The  defendant,  who  moves  to  set  aside  the  order,  claims  that  the 
goods  belong  to  another,  who  has  sued  or  threatened  suit  against  the  sheriff 
for  their  conversion.  Our  statute  (Code,  §  656)  provides  that  if  property  at- 
tached, "other  tlian  a  vessel,"  is  perishable,  it  may  by  order  of  the  court  be 
sold.  This  special  exception  is  significant.  Excepting  a  vessel  from  the  term 
"perishable"  property  implies  that,  but  for  the  exception,  a  vessel  might  be 
sold  as  perishable  property.  The  language  certainly  indicates  that  the  term 
"perishable"  property  was  to  receive  a  liberal,  and  not  a  literal,  technical,  or 
narrow,  construction.  The  order  made  is  retdly  a  benefit  to  ail  concerned,  is 
within  the  spirit  and  purpose  of  the  statute,  was  not  an  abuse  of  discretion, 
and  the  motion  to  set  aside  must  be  denied,  but  without  costs.  The  order  to 
be  entered  hereon  must  provide  for  notice  of  sale  to  the  defendant's  attorneys, 
and  to  the  claimant  as  well,  in  addition  to  the  usual  advertisement.  This 
will  enable  all  the  paxties  to  protect  their  respective  interests  from  any  possi- 
ble injury. 

OUTMAM  «.  BOOEBS. 

(CM*!/  Court  of  New  York,  Oeneral  Term.    December  28, 1890.) 

Faotobs  and  Bbokbbs — Dbstbuction  or  Fbofebty— Insubancb  Monbt — BquirABLi 
Remkdt. 

Property  belonging  to  several  different  consignors  was  destroyed  by  fire  while  in 
the  possession  of  one  to  whom  it  had  been  consigned  for  sale,  to  whom  the  insaiv 
ance  money  for  the  total  loss,  irrespective  of  the  nature  and  ownership  of  the 
property,  was  paid.  Held,  that  one  of  the  consignors  coi'ld  not  maintain  an  action 
at  law  for  bis  share  of  the  insurance  money  against  the  consignee,  but  that  the 
proper  remedy  was  a  suit  in  equitv,  to  which  all  the  different  consignors  should  be 
made  parties,  wherein  their  several  rights  may  be  fixed  and  determined. 

Appeal  from  trial  term. 

Action  by  Carl  Gutman  against  Henry  Rogers  for  insurance  money  paid 
defendant  on  property  consigned  to  him  for  sale  by  plaintiff.  Plaintiff's 
complaint  was  dismissed,  and  be  appeals. 

Argued  before  MoAdam,  G.  J.,  and  Van  Wtok,  J. 

Kavfmann  <&  Saunders,  for  appellant.    .7^.  H.  V.  Arnold,  for  respondent. 

Per  Cttriam.  The  fire  destroyed  property  to  the  amount  of  $151,950.29, 
all  of  which,  excepting  $2,500  worth,  belonged  to  the  defendant.  The  total 
amount  of  insurance  money  received  was  $G1,750,  or  about  40  per  cent,  of  the 
total  loss.  Besides  the  plaintiff  and  defendant,  there  were  nine  other  parties 
whose  property  was  also  destroyed  by  said  fire.  As  their  goods,  like  those  of 
the  plaintiff,  were  on  consignment  with  the  defendant,  these  individuals  were 
interested  in  the  moneys  received  from  the  companies.  No  particular  sum 
was  paid  by  the  companies  on  account  of  the  loss  of  any  particular  property, 
nor  on  account  of  the  loss  of  any  particular  person  or  persons,  but  the  $61,- 
750  was  paid  on  account  of  the  total  loss  of  all  the  property  of  the  11  differ- 
ent parties,  irrespective  of  its  nature  or  ownership.  Tlie  trial  court  could 
not,  under  the  circumstances,  determine  from  the  evidence  the  extent  of  the 
plaintiff's  interest  in  and  to  the  insurance  moneys  received  by  the  defendant: 
nor  could  it  determine  the  several  equities  of  the  nine  otiier  parties,  not  be- 
fore the  court.  Neither  could  be  determined  without  the  other.  The  result 
could  be  more  appropriately  readied  by  a  suit  in  equity  with  the  proper  par- 
ties, wherein  their  several  equities  might  l>e  fixed  and  determined.  Under 
file  conditions  stated,  we  find  no  error  in  dismissing  the  complaint.  This 
left  the  plaintiff  free  to  seek  a  more  appropriate  remedy  than  the  one  lie  invoked. 
It  follows  that  the  Judgment  appealed  from  must  be  afiBrmed,  with  costs. 
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Waldheix  v.  John  Hamcook  Life  Ins.  Go. 

iCitu  Court  of  New  York,  Gerwral  Term.    March,  1891.) 

Life  Iksubxkcb — Death  of  Bkniticiabt  bbfobs  Insurbd. 

Where  a  huBband,  after  the  death  of  Mb  wife,  in  whose  favor  he  had  Insiuwd  hi* 
life,  does  not  surrender  the  poUot,  and  makes  no  change  In  the  beneficiary,  the 
presumption  Is  that  he  intended  ner  personal  representatives  to  talce,  and  on  his 
death  the  policy  is  payable  to  them,  and  not  to  his  own  personal  representatives. 

Appeal  from  special  term. 

Action  by  Albert  Waldheim.  as  administrator,  etc.,  of  Maria  Wurster,  de- 
ceased, against  the  John  Hancock  Life  Insurance  Company,  on  two  policies 
of  insurance  issued  in  favor  of  plaintiff's  intestate  on  the  life  of  Christian 
Wurster,  her  liusband.  Defendant's  demurrer  to  the  complaint  was  sus- 
tained, and  plaintifT  appeals. 

Argued  before  EuuLiCH,  C.  J.,  and  McOowN  and  Van  Wtok.  JJ. 

6uys/enheimer  <ft  Unterinper,  for  appellant.  Langbein  Bro».  <&  Langbein, 
for  res)iondent. 

EiiRLicn,  G.  J.  The  action  is  on  two  policies,  issued  by  the  defendant 
herein,  which  agreed  to  pay  to  Maria  Wurster,  within  24  hours  after  proof  of 
the  dentil  of  her  husband.  Christian  Wurster,  certain  sums  of  money.  Mr. 
Wurster  died  April  SU,  1890,  and  his  wife,  Maria,  died  about  four  months 
previously.  Do  the  moneys  go  to  his  or  to  her  legal  representatives?  is  the 
question  to  be  decided.  There  is  no  doubt  about  the  fact  that,  on  the  death 
of  the  wife  before  the  husband,  the  latter  could  have  surrendered  the  policy 
to  the  company,  as  was  done  in  Bickerton  v.  Jaques,  12  Abb.  N.  C.  26,  but, 
not  having  done  that,  it  must  be  interred  from  the  omission  that  the  husband 
intended  to  continue  it  for  the  benefit  of  the  personal  representatives  of  the 
wife  in  whose  name  it  was  made  payable.  HuUon  v.  Merrifleld,  51  Ind.  24. 
This  seems  to  be  the  law  as  understood  by  our  court  of  appeals,  for  it  is  said 
in  the  case  of  V.  8.  Trust  Co.  v.  Mut.  Ben.  Life  Ins.  Co.,  115  N.  Y.  157, 21  N. 
E.  Rep.  1025:  "It  is  true  that  it  was  the  purpose  of  the  act  of  1840  to  enable 
the  husband  to  make  provision  for  bis  family,  but  how  that  provision  should 
be  made  was  to  be  determined  by  the  parties  to  the  policy.  The  insurance 
could  be  for  the  benefit  of  the  wife  alone,  in  which  case  the  amount  insured 
would,  upon  the  death  of  the  husband,  be  payable  to  her  if  she  survived. 
But  if  she  died  before  him  it  would  then  vest  in  and  be  payable  to  her  per- 
sonal representatives,  and  not  to  her  children."  So  interpreted,. the  policy 
was  under  the  control  of  the  husband  from  the  time  of  hia  wife's  death,  and, 
not  having  exercised  any  control  inconsistent  with  an  intent  that  her  per- 
sonal representatives  should  take,  it  will  be  inferred  that  he  intended  tliat  the 
policy  should  take  that  course.  For  these  reasons  we  think  the  right  of  action 
on  the  policies  belonged  to  her  personal  representatives,  and  that  the  action 
is  properly  brought  in  their  names.  It  follows  that  the  interlocutory  judg- 
ment in  favor  of  the  defendant  must  be  reversed,  and  judgment  ordered  on 
the  demurrer  in  favor  of  the  plaintiff,  with  costs.  If  the  defendant  desires 
leave  to  answer  over,  it  may  apply  at  special  term  for  leave,  and  the  reversal 
directed  is  without  prejudice  to  that  application.    All  concur. 


Robinson  o.  Cornish. 

(City  Court  of  New  York,  Trial  Term.    December,  1800.) 

Ooaatoir  Cabbiibs— Kxfresbmen. 

An  expressman  who  is  duly  licensed  by  the  mayor  of  New  York  city,  and  who 
transports  for  hire  the  goods  of  all  persons  indifferently,  is  a  common  oarrier,  and 
liable  as  snuh  for  a  parcel  stolen  from  one  of  his  wagons  without  the  oonnivanoe  of 
himself  or  of  tiis  driver. 

v.l3N.Y.s.no.5 — 37 


Digitized  by 


Google 


678  KEw  TOBK  suppLEMEirr,  vol.  13.         [CStyCtN.Y. 

Case  submitted  on  agreed  statement  of  facta. 

Action  by  Sophie  Robinson  against  George  H.  Cornish.  The  agreed  state- 
ment was  to  the  following  e£Fect:  Defendant  la  a  licensed  expressman  doing 
business  in  New  Yorlc  city.  On  June  11,  1889.  plaintiff  intrusted  to  defend- 
ant's driver.  David  Thomas,  a  parcel  for  transportation.  Before  its  delivery 
at  the  place  of  destination  the  parcel  was  stolen  from  defendant's  wagon,  with- 
out connivance  by  defendant  or  bis  driver.    Tbs  paicel  was  valued  at  $184. 

James  J,  Tho  m»on,  for  plai  ntiS.    Fromme  Brot.,  for  defendant. 

Ehrlicb,  J.  A  person  who  makes  it  a  hnsiness  to  soUelt  from  the  public 
the  carriage  of  trunks  and  packages  from  place  to  place  for  hire  is  to  all  in- 
tents and  purposes  a  common  carrier.  The  test  seems  to  be  whether  be  holds 
ont,  either  expressly  or  by  a  course  of  conduct,  that  he  will  carry,  fw  hire,  the 
goods  of  all  persons  indifFerently  who  send  them  to  him.  Bee  4  Lawson, 
Bights,  Rem.  &  Pr.  §  1789.  Tlie  definition  given  fits  the  defendant's  occnpa- 
tion.  The  defendant  received  a  license  from  the  mayor  "to  set  up  and  keep 
two  public  express  wagons,  *  *  *  to  be  used  and  employed  In  the  con- 
veyance and  transportation  of  goods,  wares,  and  otiier  things,  from  place  to 
pUce  in  said  city,  for  hire, wages,  or  pay  for  such  transportation,  he  conform- 
ing to  and  obeying  In  all  thi  ngs  the  ordinances  of  the  common  oooncil. "  One 
of  these  ordinances  provides  that  the  licensee  shall  be  responsible  for  all  ar- 
ticles intrusted  to  the  driver  of  the  wagon.  See  Uev.  Ord.  1881,  p.  251,  g  383. 
In  Richards  v.  Weateott,  2  BoBW.  589,  it  waa  held  that  a  city  express  com- 
pany, engaged  in  carrying  parcels  between  tlie  city  of  New  York  and  Brook- 
lyn, and  in  carrying  trunks  of  travelers  to  and  from  the  passenger  depots  of 
the  various  railroads,  are  common  carriers,  and  perform  their  duties  under 
the  responsibilities  of  common  carriers.  A  similar  ruling  was  made  by  the 
supreme  court  of  Illinois.  Parmelee  v.  I.owitz,  74  111.  116.  The  courts  of 
New  York  have,  in  several  cases,  held  that  joint-stock  companies  engaged  in 
the  express  business  were  common  carriers.  See  Rtusell  v.  Livingston,  19 
Barb.  346;  Sherman  v.  WtUs.  28  Barb.  403;  SiDeety.Bamet/,2S^.  Y.  335; 
Lawson,  Carr.  §  1.  As  the  character ratlier  than  the  magnitude  of  the  busi- 
ness is  the  test  of  the  liability,  it  is  diliicult  to  discover  any  distinction  be- 
tween the  cases  cited  and  the  one  at  bar.  The  loss  complained  of  not  bjiving 
been  caused  by  ttie  act  of  God  or  the  public  enemies,  the  defendant,  as  a  eom- 
xnun  carrier,  is  bound  to  make  reparation.  Even  a  private  carrier  is  bound 
to  use  ordinary  diligence,  and  is  liable  if  he  does  not.  Open  theft  by  superior 
force  is  excusable,  but  secret  purloining  shifts  the  burden  of  proof,  and  com- 
pels the  carrier  to  show  that  be  used  the  utmost  care  which  a  prudent  man 
would  use  to  protect  his  property  from  such  casualties.  Browne,  Carr.  (Ed. 
1873,)  pp.  30,31.  The  defendant  gives  no  information  whatever  concerning 
the  loss,  and  I  am  unable  to  learn  when,  where,  or  how  it  occurred.  In  short, 
the  defendant  seems  to  be  in  blissful  ignorance  concerning  these  important 
elements,  and  liis  driver  has  given  no  satisfactory  account  of  the  disappear- 
ance of  the  property.  Aside  from  liability  as  a  common  carrier,  the  defend* 
ant,  even  as  a  private  carrier  or  as  a  bailee  for  hire,  would  be  liable  on  the 
facts,  on  the  theory  of  negligence.  Upon  the  facts  the  plaintiff  is  entitled  to 
the  value  of  the  property,  with  interest  thereon  from  the  time  of  tlie  loss. 

Judgment  acconlingly,  with  costs. 


QoLDSHiTB  V.  Cook. 
(CUy  Court  of  New  Tork,  General  Term.    Deoenter  94, 1880.) 

BaUrEBTATB  BrOKKR— CoMMIBSIONS — DErENSBS. 

Where  a  real-estate  broker  has  performed  bis  contract  by  proenring  a  pvrohaser 
ready  to  pay  the  aereed  price,  the  fact  that  the  owner  hu  also  employea  another 
bromr,  and  paid  him  for  efleoting  s  sale  to  a  third  person,  la  no  defense  to  an  a» 
tlon  by  the  first  broker  for  his  commissions. 
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Appeal  from  trial  term. 

Action  by  laaac  Goldsmith  against  Yalentine  E.  XT.  Cook  for  commissions 
■■  a  real-63tate  broker.  Tliere  was  a  verdict  and  Judgment  in  plaintiff's 
tavor,  and  defendant  appeals. 

Argued  before  McAdah,  C.  J.,  and  Van  Wtck,  J. 

Smith  Ihtttle,  for  appellant    J,  G.  Mitchell,  for  respondjant. 

Pbb  Cubiam.  Ttie  plaintiff  swears  that  the  defendant  employed  him  as  a 
broker  to  sell  the  realty  in  question  for  813,000;  that  he  procured  Marx  'Sii- 
naldo  as  a  purcliaser  at  that  price,  and  that  the  defendant  refused  to  sell  unless 
Rinaldo  paid  8250  more  for  the  property,  which  Blnaldo  refused  to  do.  The 
defendant  denied  the  employment,  and  claims  that  on  the  same  day  he  sold 
the  property  to  Annie  E.  Crooker  for  913,150.  The  evidence  was  conflicting, 
and  the  case  had  to  go  to  the  jury.  The  fact  that  the  defendant  employed 
and  paid  another  broker,  who  effected  a  sale  to  another  person,  was  not  a  de- 
fense; and  the  evidence  respecting  it  was  incompetent,  and  therefore  prop- 
erly excluded.  JanU  v.  Schaefw,  105  N.  Y.  289.  11  N.  E.  Bep.  634.  It  ia 
settle<l  that  when  one  of  the  contracting  parties  either  prevents  or  waive",  the 
literal  performance  of  a  condition  precedent,  which  the  other  is  ready  and  of- 
fers to  fulfill,  be  cannot  avail  himself  of  such  non-performance  to  relieve  him 
from  his  own  obligation.  Mosea  v.  Bierling,  31  K.  Y.  463;  RiaUy  v.  SmWi, 
64 N.  Y.  576;  Bank  v.  DrumgooU,  109  N.  Y.  63, 15  N.B.  Eep.  747.  The  evi- 
dence sufficiently  siistains  the  verdict,  and  we  find  no  error  requiring  a  new 
trial.    Judgment  atUrmed,  with  costs. 


Akbn  e.  Massachusetts  Bem.  Asb'n  et  al. 

{Citu  Court  of  New  York,  Trial  Term.    December,  1890.) 

HvTOAh  BairxnT  Associ^kTioy— AggioimBXT  of  Cbrtifioatb  to  Cbbditor. 

After  the  death  of  a  member  of  a  mutual  benefit  aasoclation,  the  right  of  the  ben- 
eficiary to  the  fund  raised  by  an  assessment  of  the  Bunriving  members  becomes 
vested,  and  the  fund  Issubieet  to  her  absolute  disposal:  and  where  the  beneficiary, 
who  is  also  the  widow  of  the  deceased  member,  asserts  the  validity  of  an  assi^- 
ment  made  by  him  In  his  life-time  as  collateral  security  for  a  loan,  the  association 
cannot  defend  an  action  brought  against  It  by  the  assignee  on  the  ground  that  St. 
Kass.  1877,  0.  204,  under  wblch  it  was  incorporated,  strictly  limits  its  purposes 
to  giving  aid  to  widows  and  orphans  of  deceased  members,  or  other  persons  de- 
pendent on  them  for  support,  and  renders  void  all  assignments  made  during  the 
Ufe-time  of  the  member  to  creditors  or  other  persons  not  within  tbe  purposes  of 
the  statute. 

Action  by  Julia  Aiken  against  tbe  Massachusetts  Benefit  Association  and 
Frey  C.  Leeson  for  $1,000  due  on  a  certificate  of  membership  issued  to  Daniel 
W.  Leeson.  The  beneQciary  named  in  the  certificate  was  defeudant  Frey  C. 
Leeson,  wife  of  Daniel  W.,  and  the  amount  of  the  insurance  was  not  to 
exceed  >5,000.  In  his  life-time,  Daniel  W.  borrowed  6350  from  plaintiff, 
and  assigned  to  her  one-fifth  of  the  certificate  of  membership.  Frey  C. 
Leesou,  the  beneficiary,  joined  in  the  assignment,  and  the  association  also 
consented.  On  the  death  of  Daniel  W.  Leesun,  an  assessment  was  levied, 
realizing  $5,000.  Four  thousand  dollars  was  paid  to  the  widow,  but  the  as- 
sociation retained  $1,000  to  protect  itself  from  plaintiff's  claim,  who  insti- 
tuted tbe  present  action  against  the  association.  Afterwards  the  widow, 
Frey  C.  Leeson,  was  also  joined  as  a  party  defendant. 

Isaac  N.  Folk,  for  plaintiff.  /.  JT.  Haywood,  for  association.  McCaU  <ft 
Arnold,  for  beneficiary. 

McAdau,  G.  J.  The  death  assessment  having  realized  the  full  limit  of 
tbe  policy,  there  is  no  question  as  to  the  extent  of  the  liability  of  tbe  associa- 
tion, {Darrow  v.  Society,  116  N.  Y.  537,  22  N.  E.  Bep.  1093;)  and  the  con- 
tention is  narrowed  down  to  determining  the  conflicting  claims  of  the  plain- 
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tiff,  as  assignee,  and  the  beneflcjaiy,  to  the  balance  unpaid.  The  plaintiff 
insists  that  the  entire  sum  belongs  to  her,  but  the  writings  clearly  show  that 
the  transfer  was  intended  as  a  pledge,  and,  if  valid,  it  is  operative  only  to  the 
extent  of  the  advance,  viz.,  $350.  The  association  was  organized  under  the 
laws  of  Massachusetts,  and  the  purpose  for  which  such  beneficiary  associa- 
tions can  be  formed  is  strictly  limited,  by  statute.'  to  rendering  assistance  to 
the  widows  and  orphans  of  deceased  members,  or  other  persons  dependent 
upon  them,  and  transfers  made  during  the  life-time  of  the  assured  to  credit- 
ors or  others  not  within  the  purpose  of  the  statute  are  void.  Briggs  v.  Earl, 
139  Mass.  473,  1  N.  E.  Bep.  847;  DanieU  v.  i'ratt,  143  Mass.  216, 10  N.  E. 
Rep.  166.  The  classes  of  persons  to  be  benefited  are  specially  designated,  and 
the  corporation  has  no  authority  to  create  a  fund  for  other  persons  than  of  the 
classes  named.  Legion  of  Honor  T.  Ptn-y,  140  Mass.  589,  5  N.  E.  Rep.  634. 
The  transfer  to  the  plaintiff  (she  not  being  within  the  classes  designated) 
would  have  to  be  declared  inoperative,  but  for  the  fact  that  the  beneficiary, 
who  now  has  a  vested  interest  in  the  fund,  is  before  the  court,  and  has  by 
her  answer  asserted  the  validity  of  the  assignment  to  the  extent  of  the  advance 
actually  made  on  the  faith  of  it.  If  the  transfer  ia  to  be  deemed  effective  as 
to  her,  it  is  because  it  is  operative  on  the  fund.  The  association  cannot  make 
a  defense  for  her,  if  she  will  not  make  it  for  herself,  as  it  is  immaterial  to  it 
as  a  stakeholder  what  becomes  of  tlie  fund  so  long  as  the  person  for  whose 
benefit  it  was  intended  directs  its  disposition.  Her  right  to  the  fund  is  now 
a  vested  one,  and  her  jus  disponendi  absolute.  It  follows  that  Mrs.  Leesim, 
the  beneficiary,  is  entitled  to  judgment  against  the  association  for  the  unpaid 
81,000,  and  out  of  the  sum  so  to  be  paid  the  plaintiff  is  entitled  to  recover 
S850  and  interest  from  June  26, 1889.  Judgment  accordingly,  without  coals. 
Submit  findings  and  decree  in  accordance  herewith. 


PULLEB  t>.  TUSKA. 

(City  Court  of  New  YorH,  Oeneral  Term.    February  17, 1891.) 

1.  Abscmpsit— PusADiiia. 

A  complaint  alleged  that  plaintUt  loaned  defendant  certain  shares  of  stock,  wUdi 

the  lattfir  failed  to  return,  to  plaintiff's  damase  1744.35,  and  that  defendant  there- 
upon acknowledged  an  Indebtedness  to  plaintiff  to  that  amount,  and  paid  on  account 
thereof  tL80.    Held,  that  it  stated  a  cause  of  aotlon  on  oontraotb 

B.  B^ME— DsiIiLNI). 

Where  plaintUt  waived  the  tort  and  sued  for  the  money  no  demand  for  the  stock 

Appeal  from  special  term. 

Action  by  George  W.  Fuller,  Jr.,  against  David  S.  Tuska.  From  an  in> 
terlocutory  judgment  entered  on  an  order  overruling  a  demurrer  to  the  com- 
plaint the  defendant  appeals. 

Argued  before  Ehrlich.  C.  J.,  and  McOowM  and  FrrzsiHifONS,  JJ. 

B.  Txiska,  for  appellant.     W.  W.  Fuller,  for  respondent. 

EHRLicn,  C.  J.  The  complaint  alleges  that  the  plaintiff  loaned  to  the  de- 
fendant 150  shares  of  the  stock  of  the  Chicago,  Milwaukee  &  St.  Paul  Railroad 
Company,  which  the  defendant  failed  to  return,  to  plaintiff's  damage  $744.35; 
that  the  defendant  thereupon  acknowledged  an  indebtedness  to  the  plain- 
tiff to  that  amount  on  tlie  transaction  stated,  paid  on  account  thereof  $1.30, 
leaving  $743.05  due.  The  defendant  demurred,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sutficient  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled  at  special  term,  and  properly  so.  The  complaint  in 
substance  shows  that,  after  the  defendant  failed  to  return  the  borrowed  stock, 
and  acknowledged  in  consequence  his  liability  in  the  form  of  «n  indebtednen 

>St.  1877,  o.  201. 
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for  $744.35,  the  plaintiff  waives  the  tort,  and  sues  upon  the  contract  to  pay 
this  amount  of  money.  No  demand  for  tlie  stock  was  necessary  under  such 
circumstances,  and  the  commencement  of  the  action  is  a  sufficient  demand 
for  the  money.  The  Code  has  done  away  with  ali  technical  rules  of  pleading, 
and  nothing  more  need  be  alleged  than  is  necessary  to  be  proved.  Code,  §  518; 
Mann  v.  Morewood,  5  Sandf.  564;  Qlenny  v.  Hitohina,  4  How.  Pr.  98; 
Plank-Road  Co.  v.  Rust,  5  How.  Pr.390.  Andthecomplaintauflacientlysets 
out  tlie  cause  of  action.  It  follows  that  thedemurrer  was  properly  overruled, 
and  that  the  interlocutory  judgment  must  be  aflirmed,  with  costa. 


Cbanb  et  al.  v.  Schloss  et  ai. 

(OlfV  Court  of  New  York,  Oeneral  Term.    February  18, 1891.) 

Baib  ox  ApPHovAii— Action  for  Pricb. 

In  an  action  for  the  value  of  certain  gas  fixtures,  and  for  inserting  the  Bame  In 
defendants'  store,  the  evidence  showed  that  the  fixtures  were  put  in  at  plalntUb' 
request,  on  trial,  and  the  only  question  In  dispute  was  whether  the  defendants 
were  satisfied  with  the  result  of  the  trial.  Defendants  testified,  and  were  not  con- 
tradicted, that  they  could  not  use  the  fixtures  on  account  of  the  great  beat  caused 
t>y  the  lights.    Held,  that  a  verdict  in  their  favor  would  not  be  disturbed. 

Appeal  from  special  term. 

The  complaint  alleges  the  sale  to  defendants  of  gas  fixtures  and  other  mer- 
chandise, and  also  that  plaintiSs  rendered  worlc,  labor,  and  services  to  the 
defendants,  in  erecting  and  inserting  the  said  fixtures,  etc.,  in  the  defendants' 
store,  at  No.  653  Broadway,  for  which  the  defendants  promised  to  pay  the 
Slim  of  K197.68,  and  that  defendants  have  not  paid  the  same.  The  answer 
alleges  that  the  said  gas  fixtures,  etc.,  were  put  in  at  the  request  of  the 
plaintiiTs;  that  they  were  to  be  put  in  on  approval,  without  charge  to  the 
defendants,  unless  they  elected  to  keep  them;  and  that,  if  defendants  did 
not  conclude  to  retain  them,  the  said  fixtures  and  lights  were  to  be  removed 
by  the  plaintiiTs  without  any  charge  or  expense  to  the  defendants;  and  that 
the  defendants  were  not  to  be  liable  either  tor  the  placing  or  removal  of  said 
lights,  or  the  materials  used,  or  for  any  other  thing  done  in  relation  to  the 
said  lights;  that,  upon  the  express  understanding  and  stipulation  aforesaid, 
the  defendants  gave  leave  to  plaintifTs  to  put  in  the  said  fixtures,  etc.;  that, 
after  said  fixtures  were  put  in  and  tried,  defendants  found  that  it  was  im- 
ftossibie  for  tliem  to  retain  ttie  fixtures  and  lights,  owing  to  the  great  amount 
of  heat  produced,  and  that  they  were  of  no  use  or  value  to  them;  that  the 
defendants  informed  plaintiffs  that  they  elected  not  to  retain  tlie  fixtures, 
lights,  etc.,  and  requested  plaintiffs  to  remove  same.  Evidence  was  intro- 
duced on  the  part  of  the  plaintiffs  and  defendants  upon  the  issues  raised  by 
tiie  pleadings,  and  the  case  submitted  by  the  court  to  the  jury,  who  rendered 
their  verdict  in  favor  of  the  defendants.  Plaintiffs  appealed  from  the  judg- 
ment entered  upon  said  verdict,  and  from  the  order  overruling  and  denying 
plaintiffs'  motion  for  a  new  trial,  and  ask  that  the  judgment  be  reversed, 
and  a  new  trial  granted,  on  the  grounds  of  errors  committed  by  the  trial 
justice  ih  bis  charge  to  the  jury;  that  the  charge  was  not  supported  by  the 
evidence;  and  that  the  verdict  was  against  the  law  and  evidence.  No  excep- 
tions were  taken  upon  the  trial  by  the  plaintiffs'  counsel,  excepting  those 
taken  to  the  charge. 

Argued  before  Euulicu,  C.  J.,  and  McGown,  J. 

Howard  R.  Bayne,  for  appellants.    Simon  Wolf,  for  respondents. 

McOofVN,  J.  The  evidence  shows  that  the  fixtures,  carbon  lights,  etc., 
were  put  in  defendants'  store  by  plaintiffs,  who  were  interested  in  the  albo- 
carbon  light,  and  in  gas  fixtures  generally,  and  that  they  were  put  in  at  plain- 
tiffs' request,  on  trial,  with  the  consent  of  the  defendants.  There  was  no 
question  raised  on  ttie  trial  as  to  the  value  of  tlie  fixtures,  lights,  etc.,  as 
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proven  by  plahitfffb;  and  the  only  question  in  dispnte,  and  npon  wlitcti  tbe 
jury  were  required  to  pass,  waB  whether  the  defendants  were  satisfled  with 
the  result  of  the  trial.  Defendants  testified,  which  was  not  contradicted,  that 
they  could  not  use  the  same  on  account  of  the  great  lieat  caused  by  the  lights. 
This  question  was,  we  think,  fully  and  fairly  presented  to  tbe  jnry  by  tba 
trial  justice  in  bis  charge,  and,  if  any  errors  were  committed  by  the  trial 
justice  at  tbe  commencement  of  his  charge,  such  errors  were  corrected  by 
tbelrial  justice  in  his  subsequent  charge.  We  do  not  find  sufficient  errors, 
if  any  were  committed,  to  require  a  reversal  of  tbe  Judgment.  Judgment 
must  therefore  be  aflSrmed.  with  costs. 


Hali.  f>.  Canabt. 

iCUv  Vowrt  oj  Sew  York,  General  Term.    ICaroh  10, 1891.) 

Appbait—Rbview— Weight  or  Etidenoe. 

Where  the  issues  raised  were  entirely  of  fact,  and  the  evidence  contradlotorf, 
and  the  charge  to  the  jury  fully  stated  such  issues,  tbe  verdict  should  not  be  dis- 
turbed. 

Appeal  from  special  term. 

Mary  A.  Hall  sued  Thomas  Canary.  This  action  was  brought  to  recover 
the  sum  of  9548.46  for  feed,  etc.,  alleged  to  have  been  sold  and  delivered  by 
plaintiff  to  the  defendant  between  the  1st  and  17th  days  of  May,  1890.  Tin 
defendant  admits  the  delivery  "of  the  goods  mentioned  in  the  complaint,"  and 
sets  up  as  a  partial  defense  that  the  plaintiff  charged  more  than  tbe  market 
price  for  tbe  goods;  that  the  goods  were  not  of  tbe  best  quality,  as  agreed 
upon;  that  defendant  suffered  loss  by  reason  of  the  inferior  quality  of  the 
goods  delivered;  and  asks  for  judgment  on  the  counter-claim  for  the  sum  of 
S350.  The  action  came  on  for  trial  before  Justice  Van  Wtck  and  a  jury  on 
the  14th  day  of  Noveml)er,  1890.  Evidence  was  offered  on  the  part  of  the 
plaintiff  and  defendant  as  to  tbe  value  of  the  goods,  and  on  this  point  the  ev- 
idence was  contradictory.  The  case  was  submitted  to  the  jury  under  the 
charge  of  tbe  trial  justice,  and  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $5U0.  Defendant's  counsel  moved  for  a  new  trial  on  the  minutes, 
exceptions,  eta,  which  motion  was  denied,  and  on  the  17th  day  of  November 
an  order  was  entered  on  said  motion  denying  said  motion.  From  that  order 
defendant  appeals. 

Argued  before  Ehklich,  C.  J.,  and  McGown,  J. 

Albert  L.  8tre,  for  appellant.    Edward  Brovme,  for  respondent 

McGowx,  J.  We  have  carefully  examined  the  evidence  herein,  and  also 
the  exceptions  taken  upon  the  trial,  and  we  do  not  consider  the  exceptions 
well  taken,  but  think  they  are  without  merit.  The  issues  raised  were  en- 
tirely issues  of  fact,  the  evidence  tliereon  being  contradictory,  to  be  passed 
upon  by  tbe  jnry.  Such  issues  were  fully  and  fairly  submitted  to  tbe  jury  by 
the  trial  justice  in  his  charge,  and  the  jury  rendered  a  verdict  in  the  favor  of 
the  plaintiff  for  tbe  sum  of  $500.  The  amount  claimed  by  the  plaintiff  was 
the  sum  of  $548.46,  with  interest.  Evidence  was  Introduced  on  both  sides 
as  to  the  valae  of  the  goods,  the  defendant  stating  on  his  cross-examination 
that,  "if  the  goods  were  all  right  as  to  quality,  the  prices  would  not  be  ex- 
cessive." The  jury,  in  rendering  their  verdict  for  $500,  instead  of  ft>r  tlie 
whole  amount  oiaimed,  $548.46.  evidently  passed  upon  the  evidence  as  to 
valiie.and  made  a  deduction  in  favor  of  defendant  for  the  sum  of  $48.46,  thus 
finding  on  the  question  of  the  value  of  said  goods  only  the  sum  of  $500.  We 
do  not  find  any  reason  for  interfering  with  the  verdict  as  rendered,  and  the 
Judgment  appealed  from  must  be  affirmed,  with  costs  to  the  appellant. 

Ehbucb,  G.  J.,  concurs. 

Digitized  by  VjOOQIC 


CityCt.  N.Y.]         GBIER  V.  hazabo,  hazard  ft  oo.  683 


SoHnoHi.  v.  Fcsoo  et  ol. 
(C<t|/  Court  of  Kew  York,  Omerai  Term.    ICaroii  10, 1891.) 

1.  FUtADIKO — SuFFLEMBNTAIi  AHBWXB— JuDOnBT  IN  BaB. 

Ijesve  to  serve  a  supplemental  answer,  pleadins  in  bar  a  ]ttd((mant  mtOMd 
against  a  co-defendant,  will  not  be  granted  wnere  judgment  was  directed  on  the  de- 
murrer  of  the  co-defendant  In  favor  of  plalntUt,  after  which  the  action  was  severed, 
and  judgment  permitted  against  snch  oo-detendant,  with  the  direction  that  the  •» 
tton  proceed  as  to  the  other  defendant. 
%  Uknboissabt  AffbaIt— Dukisbai.. 

An  appeal  from  an  order  denyiag  a  motion  for  leave  to  file  a  supplemental  aa> 
swer,  pleading  In  bar  a  judgment  entered  against  a  co-defendant,  will  be  dismissed 
where  it  appears  that  the  judgment  was,  by  consent  of  the  parties  thereto,  vacated 
before  the  appeal  was  taken,  of  which  appellant  had  notioe. 

Appeal  from  special  term. 

William  H.  Schmohl  sued  Giuseppe  Fusoo  and  Angelo  Adam.  Fusco  ap- 
pealed  from  an  order  denying  motion  made  for  leave  to  serve  a  sapplemenbd 
answer,  pleading  in  a  bar  a  judgment  entered  against  the  co-defendant  of  the 
appellant,  upon  the  theory  that  such  recovery  against  one  of  two  persons 
joinlly  liable  exonerates  the  other  from  liability. 

Argued  before  Ehrlich,  0.  J.,  and  McGowN  and  Van  Wyck,  JJ. 

L.  O.  Van  Doren  and  X.  C.  Wuhner,  for  appellants.  Bartlett,  Wilson  A 
Hayden,  for  respondent. 

Ehblich,  C.  J.  Technical  pleas  to  defeat  the  collections  of  honest  de« 
mands  are  not  to  be  encouraged.  Courts  should  not  be  astute  in  devising 
means  for  assisting  debtors  to  deprive  their  creditors  of  their  just  dues,  but 
should  rather  lend  their  aid  to  defeat  any  such  scheme  or  intention.  Two 
defendants  were  sued.  Angelo  Adam,  one  of  them,  demurred,  and  an  order 
was  subsequently  made  directing  judgment  on  the  demurrer  in  favor  of  the 
plaintiff.  An  order  was  next  obtained  severing  the  action,  and  permitting 
jadgmeut  to  be  entered  against  Adam  on  the  demurrer,  and  directing  that 
the  action  proceed  as  to  Giuseppe  Fusco,  the  other  defendunt,  as  if  be  had 
been  sued  alone.  Judgment  was  thereupon  entered  against  Adam,  and  Fusco 
sought  leave  to  plead  that  judgment  in  bar  to  the  further  prosecution  of  the 
action  against  him.  The  motion  was  properly  denied.  The  application  was 
not  in  furtherance  of  justice,  but  an  eSort  tu  defeat  it,  and  the  order  should 
be  affirmed  on  the  merits.  Bnt,  apart  irum  this,  it  appears  that  since  the 
argument  below,  and  before  the  appeal  was  taken,  the  judgment  against 
Adam  has  been  vacated  by  an  order  entered  on  consent,  signed  by  the  plain- 
tiff's attorney  and  the  attorney  for  Adam,  of  which  the  defendant  Giuseppe 
Fnsco  had  notice.  The  appeal  by  talm  was,  therefore,  unnecessarily  taken, 
and,  if  the  appellant  suoeeeded  upon  it,  he  could  acquire  no  beneficial  pur- 
pose. The  judgment  he  desires  to  plead  in  bar  has  been  set  aside,  as  if  it  had 
never  existed,  and  the  appellant  is  of  necessity  left  to  continue  his  defense  on 
the  merits.  For  these  reasons  we  will,  instead  of  affirming  the  order,  as  we 
otherwise  would  have  done,  dismiss  the  appeal  taken,  without  costs.  All 
concnr. 


Gbieb  et  al.  v.  Hazabd,  Hazard  &  Co. 
(City  Court  <a  New  York,  Oeneral  Terin.    March  10, 1881.) 

TKUI>— DiBBCKIKe  VKSDiat. 

Where  at  the  conclusion  of  the  trial  defendant's  attorney  states  that  he  does  not 
see  any  question  of  fact  in  the  case,  the  court  Is  entitled  to  act  on  such  admission, 
and  to  direct  a  verdict 

COBPOBATIOK— CoJmiACTS  OF  InCOKPOBATOKS. 

A  corporation.  In  contemplation  of  formation  at  the  time  work  was  ordered  ty 
one  of  its  incorporators,  and  which  went  to  its  benefit,  Is  liable  therefor. 
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Appeal  from  special  term. 

IfBttbew  C.  Grier  and  Ella  D.  George,  executors,  sued  Hazard,  Hazard  ft 
Oo.    From  judgment  for  plaintiffs  defendant  appeals. 

Argued  before  Ehelioh,  C.  J.,  and  Van  Wyck,  J. 

Bruber,  Bard  &  Landon,  for  appellant.  Burnett  <&  Whtttuf/,  for  respond- 
ents. 

Ehrlich,  C.  J.  At  the  conclusion  of  the  trial  the  defendant's  attorney 
said  he  did  not  see  any  question  of  fact  in  the  case,  which  statement  is  tan- 
tamount to  an  admission  on  which  the  court  was  at  liberty  to  act.  The  court 
is  not  bound  to  discover  a  point  or  objection  in  the  case  when  counsel  frankly 
concede  that  none  exist.  The  court  properly  acted  on  the  concession,  and 
directed  a  verdict.  No  objection  was  raised  by  demurrer,  or  in  the  answer, 
as  to  the  capacity  of  the  executors  to  sue  on  tiie  contract  alleged,  and  that  ob- 
jection has  tlierefore  been  waived.  Code,  §  499.  The  work  was  evidently 
done  In  contemplation  of  the  corporate  formation,  and  it  went  to  its  benefit. 
Mr.  Hazard,  who  ordered  the  work,  seems  to  think  he  should  not  pay  for  it 
because  the  corporation  got  the  benefit  of  it,  and  the  corporation  thinks  it 
ought  not  to  pay  for  the  work  because  Hazard  ordered  it.  This  may  sound 
well  to  all  concerned  except  the  plaintifFs,  who  are  entitled  to  their  earnings. 
Upon  the  entire  case  it  is  apparent  that  no  injustice  has  been  done,  and  that 
the  judgment  should  be  affirmed,  with  costs. 


Standfast  t>.  Ceottt. 
(OUy  Court  0/  New  York,  General  Term.    February  17, 18W.) 

L  RbFBBBMOB — LuBtLITT  FOK  ReFBRXB'S  FbBS — AOTIONS. 

A  pfkTtner  sued  tale  copartner  for  an  accounting  which  was  had  before  a  refeiesL 
The  referee's  report  was  not  confirmed,  and  the  oause  was  sent  back  to  him  for  a 
further  report,  but  neither  party  afterwards  appeared  before  him.  Held,  that 
plain tiS  was  liable  for  the  referee's  fees,  and  was  properly  aned  therefor  Instead  of 
the  receiver  appointed  in  the  cause, 
t.  Bake — Affoihtmbst  of  Cucbk  as  Rbfbbbb. 

Code  Civil  Proa  N.  Y.  {  90,  prohibiting  any  court  from  appointing  as  referee  the 
olerk  of  a  court  of  record  without  the  written  consent  of  the  parties,  in  so  far  as  it 
prohibits  the  court  of  common  pleas  from  appointing  its  olerk  as  referee,  is  unoon- 
stitutional  in  divesting  the  court  of  its  constitutional  powers. 
t.  Saxb— Fbbsuhftiok. 

Even  were  section  90  constitutional,  it  would  be  presumed,  in  an  action  by  the 
referee  for  his  fees.  In  the  absence  of  proof  to  the  contrary,  that  the  parties  gave 
their  consent  to  his  appointment, 
i,  Bahb— Rbs  AnjcniOATA. 

Where,  on  appeal  to  the  general  term  of  the  court  of  common  pleas,  an  order  of 
the  special  term  appointing  a  referee  is  affirmed,  a  party  to  the  suit  cannot,  in  an 
action  against  him  for  the  referee's  fees,  ohjeot  tiiat  the  referee,  being  olerk  of  the 
court,  was  illegally  appointed. 

FiTZBiuoNS,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

The  plaintiff  sues  as  assignee  of  Nathaniel  Jarvls,  Jr.,  to  recover  fees  due 
the  latter  for  services  as  referee  in  an  equity  action  in  the  court  of  common 
pleas,  wherein  John  G.  Crotty  (the  defendant  herein)  was  plaintiff,  and  one 
Bobert  S.  Jarvis  defendant.  An  interlocutory  judgment  was  entered  in  that 
action,  wherein  it  was,  among  other  things,  adjudged  that  an  account  should 
he  taken  t>etween  the  parties  as  copartners,  and  it  was  referred  to  the  assignee 
as  referee  to  take  and  state  such  an  account.  The  referee  performed  his  duties 
under  the  judgment,  and  bis  fees  amount  to  2327.  The  referee's  report  was 
not  confirmed,  and  by  the  order  refusing  to  confirm  it  the  referee  was  directed 
to  ascertain  and  report  additional  matters.  The  parties  never  appeared  be- 
fore the  referee  under  this  order.  Upon  these  facts  the  defendant's  counsel 
moved  to  direct  a  verdict  in  favor  of  the  defendant  upon  the  following  grounds; 
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"First  A  referee  cannot  sue  for  his  fees  until  the  end  of  the  reference,  and  it 
has  been  shown  by  the  testimony  of  the  last  witness  and  by  the  admissions  that 
nothing  has  been  done  since  Judge  Bookstaveb's  order  sending  the  report 
back  for  further  testimony.  Second.  On  the  ground  that  Mr.  Jarvis,  being  a 
clerii  of  the  court  of  common  pleas,  bad  no  authority  to  act  as  referee.  Third. 
On  tlie  ground  that  a  referee  cannot  sue  a  party  against  whom  a  report  is 
made,  particularly  after  the  court  has  denied  the  motion  to  confirm.  Fourth. 
That  the  suit  should  be  against  the  receiver  mentioned  in  the  interlocutory 
judgment  introduced  in  evidence."  Thereupon  the  court  directed  the  jury  to 
find  a  verdict  in  favor  of  the  defendant,  subject  to  tlie  opinion  of  the  court  at 
general  term.  The  parties  now  move  for  judgment  on  this  verdict,  pursuant 
to  the  Code,  §  1234. 

Argued  before  P^hrlich,  C.  J.,  and  MoGown  and  Fitzsihons,  JJ. 

J.  Brooks  Leavitt,  for  plaintiff.    James  E.  Kelly,  for  defendant. 

Ehrlich,  C.  J.     The  four  grounds  stated  will  be  considered  in  order. 

First.  The  referee  bad  made  liis  report,  and  his  duties  terminated  under 
the  interlocutory  judgment.  The  fees  became  due  when  the  report  was  de- 
livered. In  tliis  respect  the  case  differs  from  Clapp  v.  Clapp,  SS  Hun,  540, 
which  Is  therefore  inapplicable  here.  The  defendant  here  (plaintiff  tliere)  is 
clearly  liable  for  the  fees  of  the  referee.  Hinman  v.  Hapgood,  1  Denio,  188; 
Geib  v.  Topping,  83  N.  T.  46. 

Second.  Section  90  of  the  Code,  prohibiting  the  court  from  appointing  a 
clerk  of  the  court  as  referee,  is  clearly  unconstitutional,  as  the  legislature 
could  not  divest  the  court  of  common  pleas  of  its  constitutional  powers  as  a 
court.  Popflnger  v.  Tuite,  102  N.  Y.  88.  6  N.  E.  Bep.  259.  Even  if  this 
were  not  so,  we  would  infer,  in  order  to  sustain  the  action  of  the  court  of 
common  pleas,  which  was  presumably  legal,  that  the  parties  consented  to  the 
appointment,  as  authorized  by  section  90,  by  means  of  which  the  prohibition 
is  inapplicable.  The  order  appointing  the  referee  wasaflarmed  by  the  general 
term  of  the  court  of  common  pleas,  and  that  affirmation  detormines  that  there 
was  no  lawful  objection  to  the  appointment. 

Third,  The  defendant,  as  the  plaintiff  in  the  court  of  common  pleas  action, 
was  clearly  liable  for  the  referee's  fees.  He  obtained  a  dissolution  of  the  part* 
nership,  and  an  accounting.  He  was  successful  in  this  sense  at  least.  The 
accounting  was  had  on  his  application  and  for  his  benefit,  and  without  regard 
to  its  result  he  reached  the  conclusion  he  sought  in  an  accounting.  He  was 
the  moving  actor  in  the  matter;  and,  whetlier  the  accounting  turned  out  to 
bis  liking  or  otherwise,  he  was  liable  on  the  theory  of  the  law  laid  down  in 
Geib  V.  Topping,  supra. 

Fourth.  We  think  the  action  was  properly  brought  against  the  defendant, 
and  that  the  suggestion  by  bis  counsel  tliat  the  receiver  should  have  been  sued 
is  without  merit. 

Under  these  circumstances,  and  according  to  prescribed  practice,  we  re- 
verse the  finding  for  defendant,  and  direct  judgment  on  the  verdict  in  favor 
of  the  plaintiff,  with  costs. 

McOowN,  J.  I  hold  with  Ehrlioh,  C.  J.,  in  the  conclusions  at  which  he 
has  arrived  and  has  stated  in  his  opinion  herein,  and  shall  only  consider  the 
second  point  raised  by  defendant's  counsel  herein.  Section  90  of  the  Code  of 
Civil  Procedure  provides  as  follows:  "Sec.  90.  No  person  holding  the  oQice 
of  clerk  *  •  •  of  a  court  of  record  *  •  *  within  either  of  the  coun- 
ties of  New  York  or  Kings  shall  hereafter  be  appointed  by  any  court  or  judge 
•  *  *  a  referee,  •  •  •  except  by  the  written  consent  of  all  the  parties 
to  the  action,  *  *  *  other  than  parties  in  default  for  failure  to  appear  or 
to  plead."  The  above  section  merely  prohibits  tlie  appointment  by  any  court 
or  judge  of  any  person  as  referee  holding  the  office  of  clerk  of  a  court  of  rec- 
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ord.  It  does  not  expressly  prohibit  such  person  from  acting  as  referee,  and 
does  not  say  that  such  appointment  shall  be  void.  It  will  be  presumed  that  a 
ooart  of  competent  jurisdiction  acted  within  Ita  jurisdiction.  The  preeump- 
tion  is  at  ways  that  a  court  or  public  officer  acts  within  its  or  his  authority, 
and  properly  discharges  its  and  his  duty  until  the  contrary  appears.  Bot- 
toorth  V.  Vande7tDalker,  53  N.  Y.  599.  The  defendant  alleges  in  bis  answer 
"that  no  written  consent  was  given."  He  offered  no  proof,  however,  to  sus- 
tain such  allegation,  and,  in  the  absence  of  such  proof,  we  must  assume  that 
the  court  of  common  pleas,  in  appointing  tlie  referee,  acted  within  the  scope 
of  its  authority,  and  not  in  violation  of  the  laws.  The  court  of  common  pleas 
bad  jurisdiction  of  the  action,  the  subject,  and  the  parties.  It  had  jurisdiction 
to  appoint  a  referee.  It  could  properly  appoint  its  clerk  such  referee  upon  the 
written  consent  of  the  parties  appearing,  and  such  appointment,  without  such 
consent,  would  be  a  mere  irregularity,  which  the  parties  might  waive.  Moore 
V.Taylor,  40  Hun,  58.  On  the  appeal  from  the  interlocutory  judgment  en- 
tered on  November  13,  1882,  the  appeal  was  taken  from  "the  whole  and  every 
part  of  said  judgfnent,"  including  the  appointment  of  the  referee.  The  gen- 
eral  term  by  the  order  of  May,  1883,  affirmed  said  judgment  "in  all  respects," 
and  the  decision  of  the  general  term  was  res  adQudiaata,  not  only  upon  every 
question  raised  or  adjudicated  upon,  but  that  could  have  been  raised  or  adju- 
dicated upon,  on  such  appeal.  Jordan^.  Van  Eppa,  85  N.  Y.  436;  Patrick 
V.  Shaffer,  94  N.  Y.  430;  LoHllard  v.  Clyde,  122  N.  Y.  41,  25  N.  E.  Rep. 
292.  The  defendant  accepted  the  ruling  of  tlie  court,  attended  before  said 
referee  with  bis  counsel,  without  objecting  to  the  power  of  the  referee  to  act, 
and  accepted  his  services,  and  produced  his  testimony.  On  the  motion  to 
confirm  the  report  no  objection  was  made  as  to  the  referee's  power  to  act, 
but,  on  the  contrary,  on  the  motion  of  his  (defendant's)  own  counsel  the 
matter  was  referred  back  to  said  referee,  to  ascertain  and  to  report  upon 
other  matters  not  embraced  in  the  first  order  of  reference.  The  referee  ren- 
dered his  services  to  the  parties.  The  defendant  herein  attended  before 
him,  and  accepted  his  services  without  objection,  obtained  the  aoconnting 
asked  for  in  his  complaint  through  the  efforts  of  the  referee,  and,  from 
aught  that  appears,  defendant  waived  therein  the  irregularity  by  acquiescing 
in  the  appointment,  and  by  not  appealing  from  the  order  of  the  general 
term  of  the  court  of  common  pleas.  There  was  an  implied  contract  on  the 
pait  of  the  defendant  to  pay  the  referee  for  the  services  rendered  what  they 
were  reasonably  worth.  Oeib  v.  Topping,  83  K.  Y.  46.  The  general  term 
of  the  court  of  common  pleas  having  passed  upon  the  appointment  of  the  ref- 
eree, and  being  the  only  court  authorized,  in  the  first  instance,  to  review  tlie 
decisions  of  this  court,  we  must  consider  tlieir  ruling  binding  upon  us.  De- 
fendant's counsel  admitted  upon  the  trial  that  the  servioes  rendered  by  tlie 
referee  were  as  set  forth  in  the  bill  of  particalars,  and  that,  if  any  sum  is 
due,  the  plaintiff  is  entitled  to  recover  the  sum  of  9327,  with  interest  from 
June  30,  1885,  amounting  in  all  to  the  sum  of  8430.80.  The  verdict  directed 
in  favor  of  the  defendant  must  be  set  aside,  and  judgment  ordered  for  the 
plaintiff  for  the  sum  of  $430.80,  besides  costs. 

FrrzsTHONS,  J.,  {dieaenting.)  I  disagree  with  the  conclusion  reached  by 
the  learned  chief  justice,  which  is  concurred  in  by  Justice  McGowk,  and  also 
the  reasons  which  induce  this  conclusion.  So  that  the  points  in  difference  be- 
tween us  may  be  readily  apprehended,  I  shall  state  my  views  of  the  queetion 
raised  by  this  appeal  in  tlie  same  order  as  they  have  presented  theirs. 

1.  The  referee  is  not  entitled  to  recover  compensation  for  his  services  until 
be  fully  performs  all  the  duties  required  by  the  order  appointing  him.  It  ap- 
pears that  he  failed  to  so  perform  his  duties ;  and  by  order  of  February  8, 1888, 
Justice  BooEBTAYicR  refused  to  confirm  liis  report,  and  sent  the  matter  back 
to  bim  to  take  testimony  upon  a  question  which  was  evidently  within  the 
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purview  of  the  first  order  of  reference,  viz.:  "To  report  the  respective  amounts 
-which  each  of  the  partners  had  drawn  from  said  business. "  His  failure  to  do 
so  in  the  first  instance  was  evidently  a  non-compliance  with  the  order  ap- 
pointing him,  and  which  required  him  "to  take  and  state  an  account  of  all 
dealings  and  transactions  between  plulntlfi  and  defendant  as  partners  since 
January  10,  1881."  Surely  it  was  necessary  for  the  court  to  know  how  much 
money  was  withdrawn  from  tlie  partnership  funds  by  each  partner  during 
the  partnership,  for,  in  the  absence  of  such  testimony,  how  could  the  court 
determine  the  rights  and  interests  of  the  respective  parties,  and  the  dealings 
and  transactions  between  them?  Therefore,  as  I  view  the  matter,  the  referee 
did  not  fully  perform  his  duly  as  required  by  the  first  order  of  reference,  and 
is  not  entitled  to  receive  pay  until  he  does  so,  unless  it  appears  that  the  par- 
ties refused  to  go  on  with  the  reference,  which  does  not  appear  to  be  so  here. 
In  tliat  event,  of  course,  be  would  be  entitled  to  compensation  fortbeservioen 
-rendered  by  him. 

2.  Section  90  of  the  Code,  prohibiting  the  appointment  of  a  rlerk  of  the 
court  as  referee,  unless  sucli  ajipointment  is  consented  to  in  writing,  in  my 
opinion,  is  constitutional.  That  section  does  not  divest  thecourt  of  common 
pleas  of  its  right  to  appoint  referees.  The  legislature,  by  tlie  enactment 
of  that  section,  simply  prohibited  that  court  from  appointing  as  referees  per- 
sons occupying  certain  public  offices  (named  in  that  section.)  Legislation  of 
this  character  is,  in  my  opinion,  clearly  constitutional,  and  is  a  part  of  the 
legislative  and  sovereign  power  of  the  state  to  maintain  social  order.  People 
T.  Clute,  50  N.  Y.  458.  I  hardly  think  that  it  conduces  to  social  order  to 
find  a  clerk  of  a  court  acting  as  referee,  and  subsequently  fixing  bis  own 
compensation  (which  he  does)  wlien  the  parties  appear  before  him  to  tax  their 
costs,  which  of  course  include  his  fees.  I  think  it  was  to  avoid  the  disagree- 
able consequences  which  would  sometimes  follow  such  dual  relation  that 
caused  the  enactment  of  said  section  90.  The  case  of  Popflngerv.  Tutte,  102 
N.  T.  38,  6  N.  E.  Rep.  259,  upon  which  the  learned  chief  justice  relies,  and 
-which  he  claims  justifies  his  conclusion  that  said  section  is  unconstitutional, 
I  think  does  not  apply  here,  for  the  reason  that  in  that  case  it  appears  that  a 
court  was  by  legislative  enactment  divested  of  certain  of  its  constitutional 
powers.  Certainly  no  such  act  is  constitutional;  and  no  such  attempt  was 
-made  in  the  enactment  of  section  90,  as  I  have  herein  endeavored  to  show. 
I  think  that  It  is  a  condition  precedent,  and  must  be  proved  before  the  plain- 
tiff herein  can  recover  judgment,  that  Jarvis  obtained  the  written  consent  re- 
quired by  section  90;  that  he  failed  to  do;  and  on  the  argument  of  this  ap- 
peal it  was  admitted  by  counsel  for  both  parties  that  no  such  consent  was 
obtained.  It  is  a  nice  legal  fiction  to  say  "that  we  infer,  in  order  to  sustain 
the  action  of  the  court  of  common  pleas,  that  the  parties  consented  to  the  ap- 
pointment, as  required  by  section  90;"  but  it  does  seem  to  me  that  such  a  legal 
fiction  dissolves  into  notliingness  when  the  parties  in  open  court  admit  that 
no  such  consent  was  obtained.  As  1  view  tliis  matter,  the  opinion  of  the 
general  term  of  the  court  of  common  pleas  affirming  the  order  of  reference 
does  not  cover  or  affect  the  question  under  discussion.  That  opinion  was 
simply  to  the  effect  that  the  order  of  reference  was  properly  made,  and  that 
the  action  was  a  proper  one  for  a  reference.  The  precise  point  I  am  now 
considering  was  not  necessary  for  the  determination  of  the  question  then  be- 
fore the  said  general  term,  and  was  apparently  not  discussed,  and  is  therefore 
now  open .  Skid  section  90  of  the  Code  forbade  the  appointment  of  Mr.  Jarvis, 
and  his  appointment  was  therefore  unlawful,  there  being  no  written  con- 
sent; and  any  services  rendered  by  him  have  no  money  value,  although  the 
services  so  rendered  may  have  been  of  great  value  to  the  persons  for  whom 
they  were  rendered,  simply  because  rendered  in  violation  of  law.  I  therefore 
think  that  the  finding  for  the  defendant  should  be  sustained,  with  costs  of 
appeal. 
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KREirzEK  V.  Fobtt-Seoond  St.  M.  ft  St.  N.  Avx.  B.  Go. 

(C«v  Court  of  New  York,  Otneral  Term.    Marota  10, 1891.) 

1.  IxJVBT  TO  Passbnobrs  ON  Stbbbt-Cjlb. 

In  an  action  to  recover  damages  for  Injnries  sustained  by  plaintiff  whOe  »  pas- 
senger on  defendant's  horse-car,  it  appeared  that  the  driver  jumped  off  the  oar  and 
the  conductor  ran  towards  the  rear  of  the  oar,  sajlns  that  he  was  not  going  to  be 
killed,  and  that  plaintiff,  not  knowing  the  oause  of  danger,  followed  him  out,  and 
was  knocked  off  the  rear  platform  as  he  was  alighting.  Held,  that  suoh  facts,  unr 
explained,  proved  a  clear  oreach  of  duty  on  the  part  of  defendiuit,  affirmativeljr  a»- 
tablishing  negligence. 

S.  Relbase — Validity. 

A  release  by  plaintiff  of  a  claim  for  damages  for  an  injury  received  throug'h  d»- 
fendant's  negligence,  though  obtained  by  fraud,  is  valid  until  disafSrmed  by  teo- 
dering  back  the  consideration  paid. 

&  Same— Attobkbt's  Libk. 

It  is  also  effectual  as  against  the  attorney's  lien,  where  he  baa  not  oonf  onaed  ta 
the  prescribed  practice  to  protect  his  interest. 

Appeal  from  trial  term. 

Argued  before  Ehklich,  0.  J.,  and  Van  Wtok,  J. 

William  C.  Trull,  for  appellant.    S.  F.  Hyman,  for  respondent. 

Ehrltcr,  G.  J.  The  evidence  shows  that  the  driver  jumped  off,  and  the 
conductor  ran  towards  the  rear  of  the  car,  shouting  that  he  was  not  going 
to  be  killed,  and,  as  the  plaintiff  followed  him  out,  and  had  his  foot  on  the 
back  platform,  he  was  knocked  off,  and  severely  injured.  What  knocked 
him  off  does  not  distinctly  appear,  but  it  was  evidently  a  collision  between 
the  car  and  something  else,  and  not  of  a  sudden  and  unexpected  character,  but 
something  likely  to  happen.  The  danger  must  have  been  imminent,  for  it 
caused  the  driver  and  conductor  to  abandon  all  control  of  the  car,  leaving  the 
occupants  to  their  fate.  The  plaintiff  could  not  explain  the  whys  and  where- 
fores of  the  accident.  He  found  everything  in  confusion,  and  that  those 
having  control  were  seeking  safety  in  flight,  and  naturally  undertook  to  fol- 
low their  example,  and  before  be  discovered  the  real  cause  of  the  exitement 
be  was  thrown  down,  stunned,  and  injured.  It  was  an  unusual  occurrence, 
one  which  the  driver  and  conductor  might  have  explained,  but  did  not.  Un- 
explained, the  facts  proved  a  clear  breach  of  duty  on  the  part  of  the  carrier, 
atlirmatively  establisliing  negligence.  Shear.  &  B.  Neg.  §  59.  The  rule  that 
negligence  will  not  ordinarily  be  implied  from  the  mere  occurrence  of  an  acci- 
dent does  not,  therefore,  apply.  It  was  not  error  on  the  part  of  the  trial  judge 
in  declining  to  charge  that  it  did  apply  to  this  case.  All  the  other  requests 
were  properly  disposed  of,  and  the  charge  itself  was  unobjectionabla  The  dif- 
iiculty  in  the  case  is  presented  by  the  general  release  executed  by  the  plaintiff, 
and  set  up  in  the  supplemental  answer.  No  fraud  in  respect  thereto  was 
practiced  on  the  plaintiff.  He  received  all  he  expected  to  get,  and  the  only 
grievance  is  that  his  attorney  was  not  paid.  The  law  prescribes  the  manner 
in  which  the  attorney  may  protect  his  interest  in  the  litigation,  and  the  pro> 
cedure  is  stated  in  Oliwill  v.  Verdenhalven,  7  N.  Y.  Supp.  99.  This  prac- 
tice was  not  followed,  so  that  the  attorney  is  not  in  a  position  to  assert  his 
rights  upon  this  appeal.  The  plaintiff  did  not  disaffirm  the  release  by  tender^ 
ing  back  the  consideration  received  for  it,  and  cannot  sustain  his  recovery. 
Cobb  V.  Hatfield,  46  N.  Y.  683;  MoMichael  v.  Kilmer,  76  N.  Y. 46;  Shiffer  v. 
Dietz,  83  N.  Y.  300;  Qould  v.  Bank,  86  N.  Y.  76.  The  release,  unrescinded 
for  the  fraud  alleged,  was  valid  as  to  the  plaintiff,  and  effectnal  against  the 
attorney's  lien  for  non-conformity  to  prescribed  practice.  For  these  reasons 
the  judgment  appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with 
coats  to  the  appellant  to  abide  the  event. 
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Oatlobd  et  at.  v.  Eabst. 
{Ottu  Court  tff  New  York,  Oeneral  Term.    March  10, 180L) 

Tiui<— AksmniNT  of  Counsbl— LmiTiMa  Timb. 

The  trial  Judge  has  power  to  limit  the  time  of  coanael  In  summing  np,  uds  Ub- 
Itation  of  10  miautea  Is  not  neoeaaarlly  an  aboaa  of  dUoretlon. 

Appeal  from  trial  tenn. 

John  A.  Oaylord  and  others  sued  John  D.  Karst,  Jr.    Defendants  appeal 
from  a  judgment  entered  on  verdict  in  favor  of  plaintiff. 
Argued  before  Ehklich,  C.  J.,  and  Van  Wick,  J. 
J.  B.  Bustis,  for  appellants.    Lewia  Sanders,  for  appellee. 

EiiRLiCH,  G.  J.  A  careful  reading  of  the  printed  case  and  points  satisfies 
as  that  the  rulings  made  by  the  learned  trial  judge  were  correct,  and  that 
there  is  nothing  in  the  exceptions  requiring  a  new  trial.  The  evidence  amply 
sustains  the  verdict,  which  Is  not  excessive  in  amount.  The  appellant's 
coansel  claims  that  he  was  limitpd  to  10  minutes'  time  in  summing  up,  and 
that  this  limitation  was  an  abuse  of  discretion.  There  can  be  no  doubt  as  to 
the  power  of  a  trial  judge  in  limiting  the  time  of  counsel  in  summing  np. 
The  power  has  been  frequently  exercised,  and  the  authority  sustained.  This 
question  must  be  left  largely  to  the  discretion  of  the  trial  judge,  to  be  exer- 
cised according  to  circumstances,  and  bis  decision  on  the  subject  ought,  ex- 
cept in  case  of  clear  abuse,  to  be  approved.  We  think  there  was  no  abuse  of 
discretion  in  this  instance,  and  that,  on  the  entire  case,  the  judgment  ap- 
pealed from  ought  to  be  nfiBrmed,  with  costs. 


Oervais  f>.  CmoAGO,  R.  I.  &  P.  R.  Co. 
(Supreme  Court,  Special  Term,  Neu  York  County.    June,  1890.) 

SUPBEHB  GJOURT— JuBISDIonOH — FOXBIOH  COBPOBATIOXS — PLBADINO. 

As  the  supreme  court  is  a  court  of  general  jurisdiction,  a  complaint,  in  an 
action  against  such  a  corporation,  is  not  demurrable  on  the  ground  (Code  Civil 
free.  {  488,  subd.  1)  that  the  court  has  not  Jurisdiction  of  the  person  of  defend- 
ant, unless  it  affirmatively  appears  from  the  face  of  the  complaint  that  plaintlfT  is 
also  a  non-resident,  and  therefore  disabled  from  suing  a  foreign  corporation  in  the 
courts  of  this  state.    Affirmed  in  12  N.  T.  Bupp.  812. 

At  chambers.  Action  by  George  F  Gervais  against  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company.  Defendant  demurrs  to  plaintiff's  complaint 
on  the  ground  that  the  court  has  not  jurisdiction  of  the  pereon  of  defendant. 

Hart  it  Price,  for  plaintiff.     Evarts,  Choate  &  Beaman,  for  defendant. 

Paterson,  J.  The  demurrer  must  be  overruled.  It  does  not  appear  on 
the  face  of  the  coiiipl.iint  Ihat  the  plaintiff  is  a  non-resi<lent.  In  section  488 
of  the  Code  of  Civil  Procedure  there  are  eight  grounds  of  demurrer  to  a  com- 
plaint stated,  and  defects  in  that  pleading,  to  be  available  as  grounds  of  de- 
murrer, must  appear  on  face  of  the  complaint.  The  objection  in  this  cause 
would  arise  under  subdivision  1  of  section  488,  viz.,  that  the  court  has  not 
jurisdiction  of  the  person  of  the  defendant.  But  that  does  not  appear  on  the 
face  of  the  complaint;  it  is  not  stated  ihat  the  plaintiff  is  a  non-resiilent,  and 
therefore  cannot  bring  a  foreign  corporation  into  the  courts  of  this  state  as  a 
defendant  in  an  action  of  this  kind.  The  supreme  court  being  one  of  gen- 
eral jurisdiction  at  law  and  in  equity,  and  having  unquestionable  jurisdiction 
over  the  subject-matter  of  this  action,  its  authority  to  entertain  the  action 
will,  in  the  first  instance,  be  presumed  as  to  parties,  when  the  question  arises 
on  demurrer,  although  if  the  fact  of  the  nou-residence  of  the  plaintiff  ap- 
peared aCBrmatively  in  any  way  the  court  would,  even  of  its  own  motion,  dis- 
miss the  cause.    In  other  words,  it  is  not  the  office  of  a  demurrer  to  raise  the 
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qnestion  of  the  Jurisdiction  of  the  court  over  the  person  of  the  defendant,  unless 
the  defect  or  want  of  jurisdiction  appenrs  on  the  face  of  the  complaint. 
Where  It  does  not  so  appear,  it  may  be  set  up  bj  answer,  or  perhaps  presented 
on  a  properly  constituted  motion  to  set  aside  the  summons.  There  are  ex- 
press provisions  of  law  to  the  effect  that  the  Jurisdiction  of  superior  city 
courts  is  to  be  presumed,  (Code  Civil  Free.  §  266,)  in  the  sense  that  the  juris- 
dictional facts  need  not  l>e  set  forth,  and  those  courts  have  jurisdiction  over 
foreign  corporations,  (section  263,  subd.  7  )  It  is  not  to  l>e  supposed  that  it 
was  intended  to  reduce  the  jurisdiction  or  authority  of  the  supreme  court, 
with  its  constitutional  jurisdiction,  and  in  actions  against  foreign  corpora- 
tions really  make  it  inferior  to  local  courts  with  limited  powers.  The  su- 
preme court,  and  all  the  superior  city  courts  having  cognizance  of  actions  of 
this  kind,  stand  upon  an  equal  footing.  Their  jurisdiction  over  the  person  is 
presumed,  until  facts  showing  that  it  is  against  the  policy  of  the  law  to  vex 
the  tribunals  of  this  state  with  controversies  between  parties  whose  griev- 
ances should  be  heard  and  rights  determined  elsewhere  are  made  to  appear. 
There  are  proper  ways  in  which  those  facte  may  be  presented,  and  when  that 
is  done  the  court  will  even  ex  mero  motu  dismiss  tlie  action;  but  the  snbjeefe 
cannot  properly  arise  on  demurrer,  unless  the  defect  appean  on  tlw  face  of 
the  complaint,  which  is  not  the  present  case.  The  demurrer  is  overruled, 
with  costs,  with  liberty  to  the  defendant  to  witiidraw  the  demnner,  and 
answer  over  in  20  days,  on  payment  of  costs. 

Van  Fraaq  et  al.  v.  Flack.  Sheriff. 
tCtty  Court  of  New  York,  Oeneral  Term.    March  10, 189L) 
IjiABn.iTT  or  Sbebift— Failukb  to  Retubn  Exbcotior. 

In  an  action  against  a  sheriff  for  not  retumiog  an  ezeouUon  within  the  <I0  aays 

allowed  by  law,  the  evidence  showed  that  there  was  some  property  in  possessionof 
the  judgment  debtor,  and  defendant  did  not  nndertake  to  prove  that  such  property 
was  of  less  valne  than  the  execution,  or  was  exempt  from  levy  and  sale.  Hell, 
that  a  verdict  for  plaintiffs  for  tlie  fall  amount  of  their  execution  sbonld  not  bedia- 
turbed. 

Appeal  from  trial  term. 

This  action  was  brought  by  Adolph  Van  Praag  and  others  to  recover  ttam 
the  defendant,  James  A.  Flack,  sheriff  of  the  city  and  county  of  New  York, 
the  sum  of  $850.63  upon  a  judgment  recovered  in  this  court  by  the  plaintiffs 
against  one  Frederick  Schurtz,  on  March  21,  1890,  upon  which  judgment  and 
execution  were  issued  and  delivered  on  March  21, 1890,  to  the  defendant,  then 
sheriff  of  said  city  and  county,  agai  nst  the  property  of  sai  d  Sch  urtz,  directing  said 
sheriff  to  satisfy  the  said  judgmentoutof  the  personal  property  of  said  Schurtz, 
etc.,  and  to  return  said  execution  to  the  clerk  of  this  court  within  60  days 
after  the  receipt  thereof  by  said  sheriff,  upon  the  ground  that  the  said  sheriff 
had  failed  to  return  the  execution  within  60  days,  as  required  therein.  Upon 
the  trial  the  following  facts  were  admitted:  The  recovery  of  the  judgment, 
as  above  stated,  and  that  an  execution  was  issued  thereon  and  delivered  to  the 
defendant  on  March  21,  1890,  for  the  sum  of  $350.63.  The  defendant  in  his 
answer  admits  that  more  than  60  days  have  elapsed  since  the  delivery  of  the 
execution  to  him;  and,  as  a  further  and  separate  defense,  alleges  that  be  de- 
livered said  execution  to  one  of  his  general  deputies,  and,  in  substance,  fur- 
ther alleges  that  his  said  deputy  made  a  levy,  and  that  the  attorney  for  the 
plaintiffs  therein  instructed  said  deputy  to  collect  said  judgment  In  monthly 
installments  of  $50  each,  and  to  bold  said  execution  until  the  whole  amount 
thereof  was  collected  in  full.  The  action  was  brought  before  Justice  Gieqb. 
RICH  and  a  Jury,  on  the  9th  day  of  December,  1890.  Evidence  was  given  on 
the  part  of  the  plaintiffs,  and  also  the  defendant,  as  to  the  quantity  and  nat- 
ure of  the  property  in  the  possession  of  Schurtz,  the  defendant  in  said  judgment, 
■t  the  date  of  the  delivery  of  the  execution  to  the  sheriff;  and  also  as  to  the 
ftwts  whether  or  not  the  attorney  for  the  plaintiffs  who  issued  the  exeoution 
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bad  directed  or  authorized  the  deputy  to  hold  said  execution  that  had  been 
delivered,  and  to  collect  the  same  in  installmentB,  and  to  hold  and  not  re- 
turn the  same  within  the  60  days  as  required  by  said  execation.  After 
the  testimony  had  been  closed  on  each  side,  it  was  submitted  to  the  Jury 
under  the  charge  of  the  trial  justice,  and  the  jury  rendered  their  verdict  in 
favor  of  the  plaintiffs  for  the  sum  of  $361.88,  the  amount  of  the  judgment 
and  interest.  A  motion  was  made  by  the  attorney  of  the  defendant  to  have 
the  verdict  set  aside,  upon  the  ground  that  it  was  against  the  weight  of  evi- 
dence and  the  law,  and  for  a  new  trial,  which  motion  was  denied,  and  an  or- 
der was  entered  denying  said  motion,  from  which  judgment  and  order  defend- 
ant appeals. 

Argued  before  EnRLicH,  0.  J.,  and  McGown  and-  Van  Wtok,  JJ. 

David  Tim,  for  appellant.     George  W.  Galltnger,  for  respondents. 

McGowN,  J.  The  only  questions  of  tact  in  dispute  herein,  upon  which  it 
was  necessary  for  the  jury  to  pass,  were  as  to  whether  there  was  any  prop- 
erty in  the  possession  of  Schurtz,  the  defendant  in  the  judgment,  at  the  date 
of  the  receipt  of  the  execution  by  the  sheriff,  subject  to  levy  and  sale  under 
the  execution,  and  as  to  whether  the  attorney  of  the  plaintiffs  had  authorized 
or  requested  the  deputy-sheriff,  Williams,  not  to  return  the  execution  within 
the  time  specified.  Evidence  was  introduced  on  each  of  the  above  questions 
on  the  part  of  the  plaintiffs  and  the  defendant,  and  the  trial  justice  in  hia 
charge  to  the  jury  directed  their  attention  to  each  of  the  questions  in  dispute, 
and  to  the  testimonyof  each  of  the  witnesses  who  testified  in  relation  thereto, 
and  we  think  he  fully  and  fairly  presented  the  entire  case  to  the  jury.  He 
also  called  the  attention  of  the  jury  to  the  contradictory  nature  of  the  evi- 
dence; In  fact,  instructed  the  jury  that,  if  they  believed  the  testimony  ad- 
duced on  the  part  of  the  defendant,  their  verdict  must  he  for  the  defendant; 
and  that  if  they  believed  the  testimony  on  the  part  of  the  plaintiff,  then  their 
verdict  must  be  for  the  plaintiff.  Thus  the  jury  necessarily  had  to  pass  upon 
the  credibility  of  the  several  witnesses.  The  jury  bad  a  right  to  credit  the 
testimony  of  any  of  the  witnesses,  or  to  discredit  their  testimony,  unless  cor- 
roborated. The  statute  has  given  an  action  to  a  creditor  against  a  sheriff  for 
not  returning  an  execution,  and  the  settled  doctrineof  the  courts  is  that,  where 
it  has  not  been  returned,  he  (the  sheriff)  ia  prima  facie  liable  for  the  debt, 
but  he  may  mitigate  the  damages,  by  showing  that  the  defendant  had  no  prop- 
erty on  which  the  judgment  could  be  levied.  See  Swezetj  v.  Lott,  21  N.  Y. 
484.  There  was  evidence  on  the  part  of  the  pliiintiffs,  and  also  of  the  defend- 
ant, that  there  was  some  property  in  the  possession  of  Schurtz,  the  defendant 
in  the  judgment,  on  March  21,  1890;  and  the  defendant  herein  did  not  un- 
dertake to  prove  that  the  property  found  on  the  premises  of  Schurtz  was  of  less 
value  than  the  execution,  nor  did  he  prove  that  such  property  was  exempt 
from  such  levy  and  sale.  As  to  whether  the  levy  was  actually  made,  the  tes- 
timony of  the  defendant's  own  witnesses  Is  contradictory.  The  amount  of 
the  execution  is  the  measure  of  damages,  unless  it  appears  that  the  defendant 
in  the  judgment  had  no  property  out  of  which  the  plaintiffs  herein  could  have 
collected  the  debt.  Botoman  v.  Cornell,  89  Barb.  69.  And  as  to  whether  the 
defendant  had  no  property  on  which  the  judgment  could  be  levied,  was  a 
question  of  fact,  to  be  determined  by  the  jury  upon  the  evidence.  The  jury 
passed  upon  all  the  questions  of  fact  submitted  to  it,  and  found  in  favor  of 
the  plaintiffs,  and  we  do  not  find  any  good  reason  for  disturbing  their  verdict, 
rendered  upon  a  conflict  of  testimony  which  it  was  the  special  province  of  the 
jury  to  decide;  nor  do  we  think  that  the  verdict  was  against  the  weight  of 
evidence.  The  verdict  of  a  jury  will  only  be  disturbed  when  it  is  clearly 
against  the  weight  of  evidence,  or  where  there  has  been  some  improper  or  il- 
legal act  on  the  part  of  the  jury.  The  rulings  of  the  trial  justice  we  think 
were  correct,  and  the  exceptions  throughout  are  without  merit.  The  judg- 
ment and  order  appealed  from  mii^t  be  affirmed,  with  costs  to  the  respondent. 

Ah  concur. 
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Rose  v.  Benton. 
(CUv  Cowrt  <if  New  York,  General  Term.    March  28, 1891.) 

1.  AssioiTMEirr  fob  Benefit  of  Cbeditobs — Pbbfebbnceb. 

An  assignment  for  the  benefit  of  oreditora  is  not  invalid  beoaoaa  it  makes  an  az- 
oessive  preference,  under  Laws  N.  Y.  1887.  c.  508,  {  80,  which  proTidea  that,  in  genera) 
assignments,  any  preference  created  therein  "shall  not  be  valid  except  to  th* 
amount  of  one-third  in  value  of  the  assigned  estate  left  after  deducting  •  •  • 
the  costs  and  expenses  of  executing  the  trust; "  such  preferences  being  invalid  onlj 
as  to  the  excess. 

9.  QbOCNDS  fob  ATT1.CHMEKT. 

Such  an  assignment  gives  no  ground  for  attachment  against  the  assigning  debt- 
or's property. 

Appeal  from  special  term. 

Argued  before  Ehrlich.  C.  J.,  and  MoGown  and  Van  Wtck,  JJ. 

Ira  B.  Stewart,  fur  appellant.    M.  L.  Harney,  for  respondent. 

Van  Wtoe,  J.  This  is  an  appeal  from  an  order  denying  a  motion  made 
on  the  warrant,  and  affidavits  upon  which  it  was  granted,  to  vacate  the  saint?. 
The  warrant  recites  that  "defendant  has  disposed  of  his  property  with  intent 
to  cheat  and  defraud  his  creditors,  upon  which  ground  this  attachment  is 
granted."  The  avermei>ts  in  the  affidavits  are  that  defendant  has  assigned 
and  disposed  of  his  property  with  intent  to  clieat  and  defraud  his  creditors, 
and  that  the  facts  and  circumstances  in  relation  to  said  assignment  are  as  fol- 
lows: That  defendant  executed  a  general  assignment  of  all  his  property  to 
Henry  Wellington,  and  that  by  said  assignment  he  made  preference  to  the 
extent  of  $2,104,  and  that  the  property  so  assigned  did  not  exceed  in  value 
the  sum  of  $2,500,  and  that  deponent  was  informed  by  his  counsel  and  be- 
lieves that  such  assignment  is  null  and  void,  for  the  reason  that  tlie  same 
does  not  conform  tu  the  statutes  in  such  cases  made  and  provided,  in  that  the 
same  makes  preferences  to  an  extent  larger  than  one-third  of  the  assets  of 
the  assignor.  The  objection  of  the  plaintiff  to  the  notice  of  motion  was  with- 
out merit,  and  was  properly  overruled  at  special  term,  and  it  is  so  recited  in 
the  order;  and,  as  defendant  has  not  appealed  from  the  order  or  any  part 
thereof,  be  is  precluded  from  seeking  its  review  in  reference  to  such  recibil 
upon  this,  an  appeal  by  defendant.  Hence  is  squarely  presented  the  consid- 
eration of  the  question  whether  an  assignment  which  gives  preferences  in  ex- 
cess of  one-third  of  the  assigned  assets  is  a  disposing  of  his  property  by  an  as- 
signor with  intent  to  cheat  or  defraud  his  creditors,  and  for  this  reason  giv- 
ing grounds  of  attachment  against  his  property;  or  whether  under  the  act  of 
1887,  c.  5U3,  the  assignment  is  valid,  and  merely  the  excessive  preference  is 
decland  to  be  invalid. 

No  authority  has  been  cited  which  directly  considers  or  determines  this 
question,  but  the  court  of  appeals  has  given  such  a  construction  to  cliapter 
828,  Laws  1884,  (which  provides  "that  wages  and  salaries  due  employes  shall 
be  preferred,")  as  will  lead  to  an  intelligent  determination  of  this  appeal.  In 
that  case  (Richardson  v.  Thurber,  104  N.  Y.  606,  11  N.  E.  Rep.  133)  it  was 
held  that  the  instrument  of  assignment  was  not  rendered  void  by  the 
omission  to  insert  therein  a  clause  giving  such  preference;  that  the  instrument 
was  to  be  read  in  connection  with  the  statute  of  1884,  as  if  that  provision  of 
the  act  formed  a  part  of  it,  so  that  the  statutory  preference  would  be  im- 
pressed upon  the  trust  fund  in  the  hands  of  the  assignee.  The  flnal  judg- 
ment in  tlie  Richardson  Case  was  for  the  affirmance  of  a  judgment  sustain- 
ing demurrer  to  the  complaint  of  a  judgment  creditor,  seeking  to  set  aside  an 
assignment  on  the  ground  that,  as  it  contained  no  preference  for  the  wages 
known  to  be  due  employes,  the  assignor  had  violated  the  express  provisions 
of  the  i>ct  of  1884.  Judge  Finch,  in  writing  for  affirmance  in  the  Richardson 
Case,  frankly  admits  that  "the  question  is  so  close  and  evenly  divided  as  to 
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have  produced  conflicting  opinions  in  tbe  supreme  court,  and  drifted  very 
able  judges  into  disagreement;"  and  with  commendable  boldness  adds,  "tlie 
principal  merit  of  our  judgment  upon  the  question  will  be  tliat  it  is  flnal,  and 
settles  the  rule  to  be  observed, " — which  clearly  indicates  that  tbe  court  ot 
appeals  assumes  the  full  responsibility  of  Its  authority  as  the  final  arbiter  of 
disputed  questions  of  law,  and  expects  to  receive,  as  it  should  receive,  that 
willing  and  respectful  obedience  from  courts  of  subordinate  jurisdiction 
which  alone  can  lead  to  the  firm  establishment  of  an  harmonious  system  in  the 
administration  of  justice  that  will  command  the  respect  of  all.  Section  80, 
Laws  1887«  which  plaintiff  contends  that  defendant  has  violated,  in  that  be 
has  given  preferences  clearly  in  excess  of  the  one-third  limit  thereby  fixed, 
provides  as  follows:  "In  all  general  assignments  of  the  estates  of  debtors 
for  tbe  benefit  of  creditors,  hereafter  made,  any  preference  created  therein 
(other  than  the  wages  or  salaries  of  employes)  shall  not  be  valid  except  to  tbe 
amount  of  one-third  in  value  of  the  assigned  estate  left  after  deducting  such 
wages  or  salaries,  and  the  costs  and  expenses  of  executing  such  trust." 

Even  if  this  statute  had  gone  no  further,  still,  in  giving  full  force  to  the 
rale  laid  down  in  the  litohardson  Case  that  tbe  statute  should  be  read  with 
and  as  a  part  of  the  assignment,  the  conclusion  must  be  reached  that  there  is 
no  intention  in  the  act  to  declare  that  an  assignment  shall  be  void  simply  be- 
cause it  gives  preferences  in  excess  of  the  one-third  limit;  for  it  is  expressly 
provided  in  the  act  that  the  preference  is  not  to  be  in  toto  invalid,  for  it  says 
that  the  "preference  shall  not  be  valid  except  as  to  the  amount  of  one-third 
of  the  assigned  estate,"  which,  of  course,  is  simply  saying  that  the  preference 
siiall  be  valid  to  the  amount  of  the  one-third  limit;  and  hence  by  what  pro- 
cess of  reasoning  can  the  conviction  be  reached  that  the  excessive  preference 
is  by  the  act  itself  reduced  to  the  one-third  limit,  and  at  that  limit  declared 
valid,  and  at  the  same  time  conclude  that  the  assignment  is  void?  It  is  the 
very  instrument  creating  the  excessive  preference  which  the  act  reduces  to 
tbe  one-third  limit,  and  as  so  reduced  declares  to  be  valid.  However,  the  act 
does  not  stop  here,  but,  anticipating  the  existence  of  just  such  a  condition  of 
affairs  as  is  complained  of  by  this  plaintiff,  continues  to  make  provision  as  to 
bow  an  assignee  shall  execute  bis  trust,  and  distribute  the  assets  under  an  as- 
signment which  gives  preferences  greatly  in  excess  of  the  one-third  limit;  for 
tbe  same  section  continues  as  follows:  "And  should  said  one-third  of  the 
assets  of  the  assignor  or  assignors  be  insuSicient  to  pay  in  full  the  preferred 
claims  to  which,  under  the  provisions  of  this  section,  the  same  are  applicable, 
then  said  assets  shall  be  applied  to  the  payment  of  each  of  said  preferred 
claims."  This  last  provision  certainly  contemplates  the  execution  of  the  trust 
by  the  assignee,  and  clearly  negatives  any  contention  that  the  assignment  is 
void,  or  that  the  defendant  assignor  has  thereby  disposed  of  his  property  with 
intent  to  cheat  and  defraud  his  creditors.    Order  reversed,  with  costs. 

All  concur. 


OREOOKT  e.  FtOHTNEB. 
(Ottv  Court  oS  New  Ycrk,  Oeneral  Term.    Harob  10, 1891.) 

OOirTKBSIOII — EVTOBNOa. 

In  an  aotion  for  the  oonversion  of  jewelry  plaintiff  testUled  to  her  ownership  and 
Ita  value,  and  a  witness  who  accompanied  plaintiff  in  a  call  on  defendant  testified 
to  a  specific  demand  for  tbe  property,  and  defendant's  refusal  to  deliver.  Defend- 
ant declined  to  cross-examine  plaintiff's  wltneaaes,  and  offered  no  evldenoa.  HM, 
that  a  verdict  for  plaintiff  would  be  sustained. 

Appeal  from  special  term. 

Amelia  Qregoiy  sued  August  Ficbtner,  as  executor,  etc,  of  Herman 
Scbwannecke,  deceased,  for  conversion.  From  a  judgment  for  plaintiff,  de- 
fendant appeals. 

v.l3N.Y.8.no.6 — 38 
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Argued  before  Bhbltch,  C.  J.,  and  McQovra,  J. 

Straley,  Hashrouck  c6  Schloeder,  for  appellant.  Hiram  Keteham,  for  re- 
spondent. 

McOowN,  J.  We  do  not  find,  after  a  careful  examination  of  the  appeal- 
book  herein,  any  sufficient  reason  why  we  should  disturb  the  judgment  ot- 
tered herein  on  the  verdict  of  the  jury.  The  action  was  for  conversion  of 
several  articles  of  jewelry  alleged  to  be  owned  by  the  plaintiff.  The  action 
was  commenced  on  or  about  March  17,  1885.  The  plaintiff  testifies  as  to  her 
ownership  of  the  property,  and  as  to  its  value.  Defendantdeclined  tocross-ex- 
amine  the  plaintiff  as  to  her  knowledge  of  its  value,  and  offered  no  evidence 
to  contradict  tier  testimony  on  that  point.  Plaintiff's  witness,  Minna 
Walters,  testified  that  she  callevi  upon  the  defendant  with  plaintiff,  in  the 
latter  jwrt  of  February  or  the  early  part  of  March,  1885,  and  plaintiff  then 
said,  ''Herman,  will  you  please  g^ve  me  the  five  diamond  rings  and  all  my 
jewelry?"  etc.;  that  defendant  "refused  to  give  it  to  her;"  and  that  he  (de- 
fendant) said  "that  whatever  he  had  he  would  keep,  and  that  she  should  go 
away  from  there."  The  cause  of  action  accrued  when  the  demand  was  made, 
and  the  return  and  delivery  of  the  property  refased.  After  the  plaintiff  had 
rested,  and  the  motion  to  dismiss  had  been  denied,  defendant's  counsel  stated 
that  he  had  no  testimony  to  olfer.  The  trial  justice  fairly  and  fully  in  his 
charge  submitted  all  the  evidence  and  the  issues  of  fact  to  the  jury,  who  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  9952.  The  rulings  of 
the  trial  justice,  to  which  exceptions  were  taken  by  defendant's  counsel, 
were  correct,  and  the  exceptions  thereto  are  without  merit.  The  jnry  passed 
on  the  questions  of  fact  submitted,  namely,  as  to  the  plaintiff's  ownership  of 
the  property,  as  to  the  demand  and  as  to'  its  value,  and  there  was  sufficient 
evidence  to  sustain  their  verdict  The  judgment  and  the  order  denying  tbe 
motion  for  a  new  trial,  appealed  from,  must  be  affirmed,  with  costs  to  the  rs> 
spondent. 

CoMFTON  e.  HjusssNBxrrTAi.  tt  <d. 
{CUV  Court  of  New  York,  OenercU  Ttim.    lUroh  10, 1891.) 

DaIUOXS— BRB1.0H  OV  CONTUiCT. 

Under  a  contract  of  aflreightmeDt  for  transportation  by  plaintiffs  boat,  defend- 
aots  agreed  to  pay  "all  wbarfage  at  place  of  oonBignment. "  A  bill  for  such  wharf- 
age having  been  presented  to  plaintiff,  he  notified  defendants,  who  promised  to  pay 
It.  Afterwards  the  boat  was  seized  by  the  United  States  marshal  in  procedinga  tii 
rem  tor  such  wharfage,  and  plaintifC  notified  defendants,  who  said  tney  wonM  r»- 
lease  it.  After  waiting  10  days,  plaintiff  paid  the  wharfage  and  ezpeoaest  and  aned 
defendants  to  recover  such  sums,  as  well  as  $100  for  the  loss  of  the  use  of  the  boat 
Held,  that  plaintiff  was  justified  in  relying  upon  defendants'  promises,  uid  Uis 
damages  claimed  were  not  too  remote. 

Appeal  from  trial  term. 

Argued  before  Ehrlich,  C.  J.,  and  Van  Wyok,  J. 
Putney,  Bishop  t&  Slade,  for  appellants.    HyUmd  tt  Zabrtskte,  for  respond* 
ent. 

Yak  Wtck,  J.  Under  a  contract  of  affreightment,  the  plaintiff  agreed  to 
transport  for  defendants  a  cargo  of  coal  by  his  canal-boat  John  LeVally,  from 
South  Amboy  to  their  yard  at  Go  wanus  creek,  Brooklyn,  and  they  were  to  pay 
the  freight  and  "  all  wharfage  at  place  of  consignment. "  In  March,  1882,  the 
boat,  with  cargo,  reported  at  place  of  consignment  along-side  of  tJie  dock  of  one 
Wood,  and  was  by  defendants  detained  there  for  10  days,  entitling  Wood  to$10 
for  wharfage,  and  then,  by  defendants'  instruction,  she  proceeded  to  New  York 
with  cargo  still  aboard.  November,  1882,  Wood  presents  his  bill  of  $10  to 
plaintiff,  who  informs  him  that  defendants  had  agreed  to  pay  it,  and  asks  and 
obtains  a  few  days  in  which  to  inform  them.    He  sees  defendant  Heissenbu^ 
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tal,  who  aajs:  "I  will  settle  the  bill.  Yon  need  not  IooIe  any  further  about 
the  bill."  Ten  days  afterwards  the  United  States  naarshal  seizes  the  boat 
in  proceedings  in  rem,  instigated  by  Wood  for  the  wharfage.  Whereupon 
plaintiff  again  visits  Heissenbuttai,  who  tells  him:  "You  need  not  give  your- 
self  any  further  trouble  about  it.  I  will  either  pay  the  bill  or  bond  the 
vessel,  80  you  can  have  it;"  neitlier  of  which  he  does,  and  10  days  after  the 
seizure  the  plaintiff  pays  the  marshal  S55.54  costs  and  expenses  of  seizure 
and  dbtentiun,  and  the  wharfage  of  $10,  and  thereby  renins  possession  of  his 
boat,  and  sues  for  tliese  two  sums,  and  also  for  $100  for  the  loss  of  the  use  of 
boat  for  the  10  days, — all  of  which,  together  with  $77  interest,  mal;es  $242.54. 
the  amount  of  the  verdict.  The  appellants  insist  that  tlie  measure  of  dam- 
ages which  should  prevail  in  tliis  case  precludes  the  recovery  of  more  than  $10, 
the  wharfage  and  interest  thereon;  and  that  the  $55.54,  the  expenses  and 
costs  of  regaininpf  possession  of  his  boat,  which  the  plaintiff  claims  as  dam- 
ages, is  too  remote ;  and,  of  course,  that  the  $100  for  loss  of  the  use  of  boat 
for  the  10  days  is  damage  still  further  removed  from  tlie  limit  line.  By  their 
express  agreement  to  pay  "all  wharfage,"  the  defendants  assumed,  so  far  as 
tiie  plaintiff  is  concerned,  a  primary  obligation,  to  which  the  liability  of  the 
plaintiff  or  bis  boat  is  secondary;  and  iiltliougb  as  to  the  wharflnger  the  boat 
itself  can  be  held  liable,  and  to  that  end  he  may,  by  proceedings  in  rem,  have 
her  seized,  and  held  by  the  executive  officer  of  the  United  States  court  until  it 
decrees  her  sale,  still  the  defendants  have,  in  effect,  by  their  express  contract, 
agreed  to  avert  this  very  disaster  by  paying  the  wharfage;  for  they  are  pre- 
sumed to  know  the  exact  course  which  the  law  will  pursue  In  case  of  their 
failure  to  do  so.  The  rule  of  law  is  that  persons  will  be  presumed  to  have 
contemplated  that  such  damages  will  flow  from  their  default  as  persons  of 
ordinary  cure  and  caution  would  reasonably  except  to  result  from  their  failure 
and  neglect  to  perform  some  act  which  another  is  under  contract  to  perform, 
and  with  whom  and  in  whose  stead  they  have  agreed  to  perform  it.  The  seiz- 
ure and  detention  of  a  vessel  is  to  be  reasonably  expected  by  those  who  have 
failed  to  pay  the  wharfage  due  for  tlie  time  which  she  has  laid  along-side  of 
the  dock,  and,  as  the  plaintiff  first  notified  the  defendants  that  the  dock-owner 
bad  presented  a  claim  for  wharfage,  it  was  their  duty  to  pay  it  as  they  had 
originally  agreed,  and,  upon  failure  todoso,  are  liable  to  him  for  his  necessary 
coats  and  expenses  in  releasing  her  from  such  seizure.  When,  again,  they 
were  notitiea  of  the  seizure,  requested  to  pay  or  defend,  and  promised  to  do 
either  the  one  or  the  other,  the  plaintiff  was  justified  in  relying  upon  such 
promise,  and  waiting  a  reasonable  time  in  order  that  they  might  have  the  op- 
portunity to  which  they  were  entitled  of  defending,  before  the  plaintiff  was 
called  upon  to  release  her  from  the  seizure,  and  regain  her  possession,  by  him- 
self paying  the  claims  against  her,  and  so  put  a  stop  to  all  further  damage. 
The  verdict  of  a  jury  should  not  be  disturbed  which  finds  that  the  plaintiff  did 
80  rely,  and  that  10  days  was  such  reasonable  time,  under  the  circumstances, 
and  awards  the  usable  value  of  the  boat  for  that  time  as  damages  for  her  deten- 
tion, and  also  the  costs  and  expenses  of  relieving  her  from  seizure.  Judg- 
ment atfirmed,  with  costs. 


Wood  «.  Gordon. 
(Cttu  Court  of  New  York,  General  Term.    Harcfa  10, 1891.) 

PusADura — Ahswxr — New  Uattex  Riqcibing  Hbflt. 

When  Dew  matter  In  an  answer  approaches  too  closely  the  boundary  line  between 
new  matter  constituting  an  affirmative  defense  and  new  matter  settingr  forth  a 
oonnteivclaim,  the  pleader  should  label  his  plea  to  require  a  reply  without  order  of 
court.  Defendant's  prayer  for  afOrmative  equitable  relief  will  Dot  alone  be  sulB- 
oiently  explicit  to  force  a  reply,  but  he  must  characterize  his  plea  aa  a  counter-claim 
before  he  can  successfully  complain  of  plaintiff's  failure  to  demur  or  reply. 

KKFOKMATrON    OF   LeaSE— MISTAKE — EVIDENCE. 

Defendant  occupied  premises  until  September  29, 1S90,  under  a  lease,  which  re- 
cited a  letting  "from  September  U,  1869^  to  September  1, 1890,  ■  to  pay  "said  yearly 
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rent "  Upon  the  backwas  indoned:  "Tiease  dated  Augnst  — ,  1889.  Term,  twelve 
and  }i  monttaa.  Beg^  September  15, 1889.  Terminates  September  1, 1890.  An- 
nual rent,  tSOO. "  In  an  aotionagainBtdefendantasateaantholdingover,  healleged 
In  his  answer  that  the  lease  was  not  drawn  to  express  the  real  agreement,  which 
was  a  leasing  for  twelve  and  a  half  months,  and  asked  that  it  be  modified.  But  he 
testified  that  he  signed  such  lease  supposing  it  a  lease  for  one  year, — from  Septem- 
ber 15tb  to  SeptemlMr  Uth,— and  subsequently,  discussing  the  mode  of  paying  rent, 
•aid  to  plalntUTs  agent,  "My  term  is  still  twelve  and  a  half  months,  is  it  nott"  to 
which  the  agent  assented.  Meid,  that  the  evidence  was  insofficient  to  entiUe  de- 
fendant to  have  the  lease  reformed  so  as  to  express  a  term  of  twelve  and  a  iulS 
months  from  September  15th. 

Appeal  from  special  term. 

ArgueU  before  Ehklich,  C.  J.,  and  Van  Wtck,  J. 
Jamea  P.  Campbell,  for  appellant.    Ohas.  De  Hart  Brovoer,  for  respond- 
ent. 

Van  Wtce,  J.  This  Is  an  appeal  by  defendant  from  a  jndgment  entered 
upon  a  verdict  directed  against  him  by  the  court.  The  action  was  against 
defendant  as  tenant  holding  over  after  the  expiration  of  bis  term  as  fixed  in 
a  written  lease  undersea!,  which  contained  the  foUowing  recitals:  That  the 
premises  are  let  "from  September  15,  1889,  to  September  1,  1890;"  to  pay 
"said  yearly  rent,"  and  "on  paying  said  yearly  rent."  Upon  the  back  of  the 
lense  is  indorsed:  "Henry  A.  Wise  Wood  to  Edward  Gordon.  Lease  dated 
August  — ,  1889.  Term,  twelve  and  ^  months.  Begins  September  15, 1889. 
Terminates  September  1,  1890.  Annual  rent,  $600."  The  answer  denies 
all  the  allegations  of  the  complaint,  and,  among  other  things,  affirmatively 
alleges  that  the  written  lease,  which  was  signed  by  defendant,  was  drawn 
and  prepared  by  plaintiff's  agent,  who,  at  the  time  that  it  was  signed  by  de> 
fendant,  stated  to  him  that  it  was  a  lease  for  the  term  of  twelve  and  a  half 
months,  and  that  upon  such  assurance  he  accepted  the  lease,  occupied  the 
premises,  and  paid  the  rent;  and  the  answer  prays  that  any  written  instru- 
ment expressing  any  different  term  of  hiring  be  modified  so  as  to  express  the 
real  agreement.  At  the  opening  of  the  trial,  defendant  moved  for  judgment 
on  the  pleadings;  upon  what  ground  does  not  appear  from  the  record,  but 
his  points  indicate  that  it  was  for  failure  of  plaintiff  to  reply  or  demur  to  tbe 
answer.  This  motion  was  properly  denied.  It  seems  safe  to  say  that  a  rule 
has  been  established  which  requires  that  when  the  new  matter,  as  set  forth 
in  an  answer,  approaches  too  closely  the  line — by  no  metins  distinctly  visible 
at  all  times — called  the  "boundary  line"  between  new  matter  constituting  an 
affirmative  defense  and  new  matter  settin<;  forth  a  counter-claim,  tbe  pleader 
must  label  his  plea,  if  he  desires  or  expects  a  reply  without  an  order  from 
the  court;  and  so,  too,  it  is  held  that  the  defendant's  prayer  for  affirmative 
■  equitable  relief  will  not  alone  be  sufficiently  explicit  to  force  a  reply,  but  that 
he  must  cluiractcrize  bis  plea  as  a  counter-claim  before  he  can  successfully 
complain  of  the  plaintiff's  failure  to  demur  or  reply.  This  rule,  which  is  en- 
forced against  tbe  defendant  to  prevent  his  technical  effort  for  judgment 
without  trial,  will  be  turned  to  his  aid  when  he  is  met  at  trial  by  the  plain- 
tiff's objection  to  his  giving  proofs  of  his  allegations  in  order  to  secure  his 
affirmative  equitable  relief;  for  he  will  then  be  allowed  to  make  such  proof, 
and  obtain  such  relief,  notwithstanding  that  be  has  not  labeled  his  plea  as  a 
counter-claim.  Another  complaint  from  this  defendant  is  that  be  was  not 
allowed  to  go  to  the  jury.  The  trial  judge  was  very  considerate  of  defendant's 
interest,  and  allowed  him  to  give  evidence  to  substantiate  his  contention,  and, 
after  hearing  him,  assumed  control  of  the  case,  and  properly  directed  a  verdict 
against  him.  Mr.  Brower,  who  is  the  person  alleged  in  the  answer  to  l}e  the 
agent  by  whom  the  lease  was  drawn  and  prepared,  testifies  that  he  was  the 
plaintiff's  agent  in  the  management  of  this  bouse  and  two  others;  that  he 
drew  and  prepared  the  lease  in  question,  and  that  he  did  not  have  authority 
to  sign  it  for  plaintiff,  who  signed  it  in  person,  and  handed  it  to  him  to  de- 
liver to  defendant.    If  this  testimony  should  be  absolutely  eliminated  from 
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the  case,  all  evidence  of  authority  l)y  Mr.  Brower  to  act  for  plaintiff  would 
disappear,  and,  it  allowed  to  stand,  it  would  prove  afllrmativdy  that  he  bad 
no  authority  to  sign  the  lease,  and,  of  course,  none  to  alter  or  modify  it;  and 
If  he  had  done  so  in  writing,  and  by  express  terras,  it  could  not  avail  the  de- 
fendant, in  the  absence  of  knowledge  by  plaintiff.  An  examiniition  of  de- 
fendant's  testimony  had  best  be  made  by  quoting  from  it  quite  fully.  Tht; 
defendant  says  that  he  shw  Mr.  Brower  but  twice, — first  on  September  8, 1889. 
and  again  on  11th  of  the  same  month, — and  continues:  "Upon  the  3d  of  Sep- 
tember I  called  upon  Mr.  Brower,  *  *  *  and  told  him  I  was  the  party 
who  had  rented  the  flat.  *  *  *  Then  be  [Brower]  produced  a  form  of 
lease  dated  August  15,  1889,  to  ran  to  September  I,  1890.  It  was  to  run 
from  August  15,  1889,  to  September  1, 1890.  I  said  to  Mr.  Brower  (hat  I 
had  not  rented  the  flat  from  Mr.  Judge  for  that  term ;  that  I  had  taken  the 
lease  of  it  for  one  year  from  September  15. 1889,  to  September  15, 1890.  Mr. 
Brower  said:  'You  had  better  let  me  give  it  to  you  from  the  first.'  I  said; 
'  No,  sir;  my  rent  is  paid  where  I  am  occupying  until  September  15th,  and  I 
will  take  from  September  15th  to  September  15th.'  He  said:  'All  right;  I 
will  have  the  lease  altered  to  that  effect.'"  So  it  comes  from  defendant's 
own  lips  that  his  understanding  was  that  his  term  was  to  expire  on  Septem- 
ber 15,  1890,  and  yet  he  does  not  vacate  the  premises  until  September  30th, 
fifteen  days  after  the  term  was  to  expire,  as  he  originally  understood  it;  and 
now  he  seeks  by  what  in  its  natnre  is  a  suit  in  equity  to  reform  the  lease  by 
having  it  read  so  that  the  term  will  have  expired,  not  on  September  15,  but  on 
October  1,  1890,  one  day  after  he  vacated  the  premises.  Tlie  defendant  con- 
tinues in  his  testimony:  "And  the  next  interview  I  had  with  liim  [lirowerl 
was  upon  the  11th  of  September,  when  I  went  to  his  oflSce,  and  laid  my  check 
for  850  upon  his  desit,  and  said:  'There  is  the  first  month's  rent;'  and  tlien, 
without  looking  at  the  lease,  signed  the  lease. "  Taking  tlie  defendant's  tes- 
timony as  true  down  to  this  point,  it  would  follow  that  he  then  thought  he 
had  signed  a  lease  without  reading  it,  which  made  his  term  for  12  montlis, — 
that  is,  from  September  15,  1889,  to  September  15,  1890, — and  had  paid  his 
rent  for  the  first  month.  The  defendant's  testimony  continues:  "After  I 
had  the  lease  signed,  Mr.  Brower  said:  •  Mr.  Gordon,  I  make  it  a  practice  to 
collect  all  my  rents  upon  the  first  of  the  month.  So  that  I  can  have  matters 
straightened  out  by  the  15th  of  October,  yon  will  send  me  your  check  for  $25, 
winch  is  for  a  half  month's  rent.'  I  said:  •  Mr.  Brower,  that  would  still  con- 
stitute that  half.'  He  said:  'Yes,  that  would  still  constitute  that  half  month.' 
I  said  to  him:  'My  term  is  still  twelve  and  a  half  months,  is  it  not?'  He  said. 
•Yes.' "  It  appears  from  his  testimony  that  a  moment  before,  when  he 
signed  the  lease,  he  thought  it  had  been  drawn  in  accordance  with  his  instruc- 
tions of  September  8d,  and  that  liis  term  was  fur  12  months.  Defendant's 
te.<timony  continues:  "I  then  picked  up  the  lease  and  looked  at  it,  and  said: 
■That  is  not  stated  here.'  Tlien  he  called  my  attention  to  the  back  of  the 
lease,  and  said:  '  But  it  is  so  slated  there.  This  is  simply  an  agreement  or 
paper  whiclt  forces  you  to  keep  the  flat  for  not  less  than  one  year.'"  Of 
course  all  of  this  is  denied  by  Mr.  Brower.  The  defendant  certainly  has  not 
made  out  a  case  which  would  justify  either  court  or  jury  in  determining  that 
lie  was  entitled  to  have  the  written  lease  so  modified  or  reformed  as  to  read 
that  the  letting  and  hiring  was  for  a  term  of  twelve  and  a  half  months,  i.  e., 
from  September  15,  1889,  to  October  1,  1890,  instead  of  a  term  from  Septem- 
ber 15,  1889,  to  September  1,  1890,  as  is  expressly  recited  in  the  lease.  The 
defendant  admits  that  he  held  and  occupied  the  premises  until  September  30, 
1890,  which  was  30  days  after  the  terra  provided  for  in  the  lease  had  expired: 
and  hence  was  what  is  called  a  "bold-over  tenant,"  and,  upon  the  landlord's 
dection,  is  liable  for  the  month's  rent  of  950  sued  for.  Judgment  afllrmed, 
with  costs. 
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EosKVELT  r.  Manhattan  Rt.  Co, 
(Superior  Court  of  New  York  Ctty,  Oenerdl  Term.    Ifarcb  9, 1801.) 

1.  D.ii(AQES  roK  Pebsokai.  Injubixs— Kvidencb. 

Id  an  action  for  damages  for  personal  injuries  sustained  in  consequence  of  de- 
fendant's negligence,  consisting  in  part  of  an  inju^  to  plaintiffs  arm,  testimony 
of  a  physician  that,  when  be  last  examined  plaintifrs  arm,  she  bad  persistent  pain 
on  motion,  is  not  olqectionahle,  as  iuTolving  the  assumption  that  there  was  pain  at 
the  time  of  trial. 
9.  Same. 

The  question  aeked  a  ptaTsioian :  "Ton  examined  hw  [platntiflT]  a  few  days  ago, 
and  she  told  yon  while  yoo  were  examining  bar  that  she  was  suffering  from  pain  in 
that  arml"— is  not  obiectionable,  upon  the  ground  that  the  witness  could  not  tes- 
tify to  plaintiff's  having  pain,  or  that  it  involved  an  assumption  that  there  was  pain 
"at  the  present  time. "  And  the  answer  thereto,  "The  motion  caused  pain, "  is  un- 
objectionable, except  as  not  responsive. 
t.  Same— Flbadi:(o. 

It  is  not  neoeasary  to  allege  the  permannnoy  of  the  ii^ury  in  the  complaint  in  or- 
der to  permit  evidence  of  such  permanency, 
^  Bame— Evidence. 

Evidence  by  defendant  as  to  the  extentof  the  injuries  to  the  car  In  whlcb  plain- 
tiff was  riding  is  not  relevant,  and  is  properly  reiected. 

Appeal  from  jury  term. 

Mary  .J.  Bosevelt  sued  the  Manhattan  Railway  Company  for  damages  for 
personal  injuries.    Judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Sedgwick,  G.  J.,  and  Dugho,  J. 
Daviea  &  Hapallo,  for  appellant.     William  ff.  Bussey,  for  respondent. 

DuGKO,  J.  This  is  an  appeal  from  a  judgment  and  an  order  denying  a 
motion  for  a  new  trial.  The  action  is  for  damages  for  personal  injuries  sus- 
tained in  consequence  of  the  negligence  of  the  defendant.  Tlie  injury  alleged 
was,  in  part,  of  plaintiffs  arm.  A  physician  who  had  attended  the  plaintiff 
testified  in  ber  behalf  that  wlien  he  last  examined  her  arm  she  had  persistent 
pain  on  motion.  Defendant's  request  to  strike  out  this  testimony,  upon  the 
ground  that  it  involved  the  assumption  that  there  was  pain  "now,"  was  prop- 
erly denied.  A  fair  interpretation  of  the  answer  shows  that  it  did  not  in- 
volve the  assumption  claimed.  A  question  put  on  Itehalf  of  the  plaintiff  was, 
"You  examined  her  [plaintiff]  a  few  days  Hgo,  and  site  told  you  while  you 
were  examining  her  that  she  was  suffering  from  pain  in  that  arm?"  This 
question  was  objected  to  upon  the  ground  that  the  witness  could  not  testify 
as  to  the  plaintiff's  having  pain,  and  upon  the  ground  that  it  involved  an  as- 
sumption that  tliere  was  pain  "at  the  pi-esent  time."  The  question  was  not 
objectionable  upon  the  grounds  stated.  The  answer  was  unobjectionable, 
except  as  not  responsive. 

A  question  as  to  the  permanency  of  the  injury  was  objected  to,  as  not  bar- 
ing been  alleged  iu  the  complaint.  This  objection  was  properly  overruled,  as 
there  was  no  necessity  for  such  an  allegation  in  the  complaint.  Curtis  v. 
Jiailroad  Co.,  20  Barb.  282,  affirmed,  18  N.  Y.  534. 

The  exclusion  of  defendant's  proffered  evidence,  as  to  the  extent  of  the  in- 
jury to  the  car  in  which  the  plaintilt  was  a  passenger,  was  proper;  for  the 
extent  of  tlie  injury  totlie  car,  of  itself,  had  no  relevancy  to  the  plaintiff's 
injuries,  or  the  force  of  the  collision  described  by  the  plaintiff .  I  have  exam- 
ined the  other  exceptions  in  the  case,  and  find  none  of  value.  The  judgment 
and  order  should  be  affirmed. 
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rowERS  0.  Manhattan  Rt.  Co. 
(Superior  Court  of  New  York  CUtu,  Qeneral.  Term.    Ifaroh  8, 1891.) 

Raa  ADjnDKUTA — Ordbr  on  Affbau 

Aoourt  of  appeals  order,  reviving  and  continuing  »  suit  "in  the  name  of  U.  In- 
dividaally  and  as  executrix,  eto. ;  as  plaintifF  and  respondent  therein,  In  place  and 
stead  of "  the  plaintiff  and  respondent,  who  died  pending  the  appeal,  is  a  conclusiye 
adjudication,  on  a  new  trial,  of  the  substituted  plaintiff's  succession  to  the  rights  of 
the  former  plaiatifE,  and  her  capacity  to  maintain  the  action. 

Appeal  from  special  term. 

Mary  Powers,  individually  und  aa  executrix,  sued  the  Manhattan  Railway 
Company.  From  a  judj^raent  entered  on  a  verdict  and  an  order  denying  mo. 
tion  for  new  trial,  defendant  appeals. 

Argued  before  Ssdowick,  O.  J.,  and  Fbbkdman  and  Inokaham,  JJ. 

Jul  ten  T.  Davies  and  Brainard  Toller,  for  appellant.  Roaer  Fonter,  for 
respondent. 

P£B  Ctjbiam.  The  action  was  begun  by  George  I.  Leslie  as  plaintiff.  He 
obtained  judgment,  and  the  defendants,  after  aflirmance  at  general  term,  ap- 
pealed to  the  court  of  appeals.  24  N.  £.  Kep.  295.  The  plaintiff  died  during 
the  pendency  of  that  appeal.  On  the  application  of  the  present  plaintiff  the 
attorney  who  was  the  attorney  of  the  former  plaintiff  moved  in  the  court  of 
appeals  "to  revive  and  continue  the  cause  in  the  name  of  Mary  Powers,  in- 
dividually and  us  executrix."  The  motion  was  opposed  by  defendant's  at* 
tomey.  The  court  ordered  that  the  motion  be  granted,  "and  this  cause  is  re- 
vived and  continued  in  the  name  of  Mary  Powers,  individually  and  as  execu- 
trix, etc.,  as  plaintiff  and  respondent  therein,  in  place  and  stead  of  said  George 
I.  Leslie."  On  the  trial,  evidence  was  given  as  to  the  succession  of  the  pres- 
ent plaintiff  to  the  right  of  George  I.  Leslie.  No  attention  will  be  given  to 
this  evidence,  excepting  that  part  of  it  that  consisted  of  the  order  of  the  court 
of  appeals,  already  referred  to.  On  the  trial  the  defendants'  counsel  objected 
that  Mary  Powers  had  uoca(>acity  to  maintain  this  action,  never  having  been 
substituted  as  plaintiff  in  this  court.  This  is  contrary  to  the  meaning  of  the 
order,  plainly  expressed;  and  this  onler  is  final  between  the  parties,  on  the 
assumption  that  the  court  of  appeals  had  power  to  make  it.  A  different  con- 
slusion  would  not  be  valid,  for  the  court  of  appeals  is  the  final  Judge  of  its 
own  jurisdiction.  The  adjudication  between  the  parties  is  final.  Smith  v. 
Zalinski,  94N.  Y.  519.  It  was  necessarily  involved  in  that  adjudication  that 
the  plaintiff  had  succeeded  to  the  rights  of  the  former  plaintiff.  On  the  trial 
and  the  argument  of  the  appeal  nothing  was  based  upon  the  fact  that  the 
plaintiff  sues  on  an  original  right  as  well  as  on  one  derived  from  the  former 
plaintiff.  It  is  said  that  giving  such  an  effect  to  the  order  deprives  the  de- 
fendants of  the  constitutional  right  to  a  trial  by  jury  on  the  issue  of  whether 
the  plaintiff  succeeded  to  the  rights  of  George  I.  Leslie.  But  the  defendants 
bave  had  a  trial  by  jury,  and  on  that  trial  anycompetent  evidence  of  a  former 
adjudication  was  admissible,  and  must  have  its  legal  qualities  and  conclusive- 
ness recognized;  so  that  the  question  is  whether  it  is  a  fact  that  at  the  time 
of  the  arguing  of  the  motion  in  the  court  of  appeals  the  defendants  could 
maintain  the  position  that  their  right  to  a  jury  trial  prevented  that  court 
rightfully  making  any  order  excepting  one  of  substitution  for  the  purpose  of 
determining  the  appeal;  but  the  court  has  finally  decided  this  by  making  the 
order  as  it  was  made.  It  does  not  appear  that  there  was  a  demand  for  ajury 
trial  as  to  the  particular  matter.  The  other  questions  in  the  case  have  here- 
tofore been  passed  upon,  and  the  judgment  and  order  are  a£9rmed,  with  costa. 
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SOHELLINO  V.   BiSCHOFF  et  OL 

{Superior  Court  of  New  York  OUy,  Oenerai  Term.    ICaroh  9,  189L) 

8i.id— Rescission— Fbaud. 

Where,  in  an  action  to  cancel  a  bill  of  sale  for  fraud,  and  false  representations,  It 
appears  from  plaintiff's  testimony  that  the  false  representations  specified  in  the 
flndinn  of  fact  were  made  after  the  delivery  of  the  bill  of  sale,  and  that  the  jadf;- 
ment  for  plaintiff  was  placed  upon  such  false  representations  rather  than  the  clr- 
oumstances  of  fraud  found  by  the  court,  the  judgment  will  be  reversed,  and  a  new 
trial  ordered. 

Andrew  W.  Schelling  sued  Cord  Biachoff  and  another.  From  judgment 
entered  upon  flndings  and  conclusions  defendant  BischoS  appettls. 

Argued  before  Skdgwick,  C.  J.,  and  Trtjax  and  Dugro,  JJ. 

Uriah  W.  Tompkins,  for  appellant.  Fetter  Condon  and  G.  A.  Seiaoat,  for 
respondent. 

Per  ClTRiAH.  Tlie action,  as  it  was  tried,  involved  the  canceling  a  bill  of 
sale  for  fraud  and  false  representation.  The  learned  judge  below  in  his  find- 
ings of  fact  held  that  the  bill  of  sale  was  obtained  by  means  of  fraudulent 
representations  specifled  in  the  flndiugs.  The  testimony  of  the  plaintiff,  how- 
ever, was  that  the  representations  in  the  findings  were  not  made  before  the 
bill  of  sale  was  delivered,  but  were  made  afterwards,  when,  as  was  alleged, 
the  defendants  procured  from  the  plaintiff  an  offer  to  allow  judgment  to  be 
taken  against  them  in  an  action.  There  were  other  circumstances  of  fraud 
found  by  the  court,  which  It  may  be  suggested  would  suHice  of  themselves  to 
require  the  canceling  of  the  bill  of  sale;  but  the  findings  show  that  the  judg- 
ment was  placed  rather  upon  the  fraudulent  representations  than  upon  the 
other  circumstances  of  fraud.  Judgment  reversed,  and  new  trial  ordered, 
with  costs  to  abide  the  event.    All  concur. 


Bbnwick  v.  Nbw  York  El.  E.  Co.  «t  oZ. 

{.SuverioT  Court  of  New  York  City,  General  Term.    Hardi  8, 1891.) 

RscoBn  ON  Appeal — Bettlixo  Casb. 

The  certificate  to  a  case  on  appeal  that  it  contains  all  the  evidence  taken  upon  the 
trial,  means  all  of  the  material  evidence ;  and  where  the  proposed  case  does  not  fair- 
ly present  the  testimony  the  respondent  should  propose  amendments,  and  it  then 
becomes  tbo  duty  of  the  Judge  to  settle  the  case.  In  the  absence  of  such  amend- 
ments and  bad  faith  on  the  part  of  appellant,  the  court  is  not  Justified  in  striking 
from  the  case  the  certificate  that  it  contains  iill  the  evidence. 

Appeal  from  special  term. 

James  Ben  wick  sued  the  New  York  Elevated  Railroad  Company  etol.    De 
fendanta  appeal  from  an  order  denying  a  motion  made  by  them  that  the  case 
on  appeal  herein  should  not  be  resettled  in  certain  specitied  particulars. 

Argued  before  Sedgwick,  C.  J.,  and  TRUAzand  Dugbo,  JJ. 

Davies  &  Rapallo,  for  appellants.    PeoJiham  d-  Tyler,  for  respondent. 

Tbvax,  J.  The  trial  judge,  in  settling  the  case,  struck  out  the  following 
words:  "  The  foregoing  case  on  appeal  contains  ail  the  evidence  taken  upon 
the  trial  of  this  action;"  and  of  his  actioD  in  striking  out  those  words  the 
ap))ellants  complain.  The  respondent  contends  that  the  action  of  the  trial 
judge  was  right,  because  in  fact  the  case  does  not  contain  all  the  evidence 
taken  upon  the  trial  of  this  action.  It  therefore  l>ecomes  necessary  for  us  to 
determine  the  duties  of  the  respective  parties  in  making  and  settling  a  case. 
This  court  will  not  consider  questions  of  fact  on  appeal  unless  the  case  con- 
tains a  statement  of  the  kind  above  noted;  but  those  words  do  not  mean  that 
the  case  in  fact  contains  every  word  of  evidence  that  was  given  on  the 
trial.    It  means  that  it  contains  all  the  material  evidence  that  was  given  on 
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the  trial.  Oonrto  have  frequently  condemned  the  practice  of  transcribing 
stenographer's  minutes  and  calling  them  a  bill  of  exceptions,  or  a  case.  It 
•Kna  the  daty  of  the  appellants  to  make  the  case,  inserting  so  much  of  the  ev- 
idence as  they  considered  material  to  present  the  questions  involved  on  the 
uppeal.  If  the  case,  as  proposed  by  them,  did  not  fairly  present  the  testimony, 
the  respondent  could  then  propose  amendments,  and  it  was  then  the  duty  of 
the  trial  judge  to  settle  the  case.  Manufacturing  Co.  v.  Hogers,  4  N.  Y. 
Supp.  716.  In  Perkins  V.  HUl.  56  N.  Y.  87,  it  was  said  that  when  exceptions 
are  taken  to  findings  of  fact,  and  a  case  is  made  for  the  purpose  of  review- 
ing those  finding-!,  it  must  be  assumed  tliat  all  the  evidence  in  support  of  the 
findings  excepted  to  is  inserted  in  the  case.  If  tlie  party  making  up  thecase 
omits  any  such  evidence  it  is  the  plain  duty  of  the  otiier  party  to  cause  to  be 
inserted  by  amendment  the  evidence  which  he  deems  material  to  sustain  the 
findings  excepted  to.  This  casi'  was  cited  witli  approval  by  the  same  court 
in  Porter  v.  Smith,  107  N.  Y.  o31.  14  N.  E.  Rep.  446,  In  which  it  was  said 
that,  under  the  new  Ckxle  forbidding  exceptions  to  findings  of  fact,  the  re- 
spondent gets  no  warning  or  notice  of  an  intention  to  review  questions  of  fact 
unless  the  case  certifies  that  all  the  evidence  has  been  included.  If  it  so  cer- 
tifies, the  respondent  must  look  to  it  that  nothing  which  be  deems  essential 
is  omitted;  but  if  it  does  not  so  certify  he  is  not  in  fault  for  supposing  that 
questions  of  law  only  are  intended  to  be  reviewed,  and  omitting  to  load  the 
case  with  needless  proof.  I  think  under  these  decisions  it  must  be  taken  for 
gnmted  that  the  case  presented  by  the  appellants  did  contain  all  of  tlie  ma- 
terial evidence  that  liad  been  given  on  the  trial.  It  so  contained  ail  the  ma- 
terial evidence  because  the  respondent  had  not  seen  fit  to  call  the  attention  of 
the  trial  judge  to  any  material  evidence  that  had  been  left  out.  Such  being 
the  case,  the  appellants  were  entitled  as  of  strict  right  to  have  the  certificate 
in  the  case,  and  the  order  denying  the  motion  was  erroneous. 

The  learned  judge  before  whom  the  case  was  tried  in  his  opinion  on  deny- 
ing the  motion  said  that  the  amendment  striking  out  the  above  certificate  was 
allowed  by  him  because  the  case  on  appeal,  as  presented  by  the  defendants, 
did  not  contain  all  the  evidence,  and  that  his  assent  to  a  statement  that  it 
did  contain  all  the  evidence  would  have  been  false.  But  in  this  we  think  he 
erred.  The  case  did  contain  all  the  evidence  that  had  been  deemed  by  counsel 
for  the  appellants  and  by  counsel  for  the  respondent  material  to  the  issues. 
As  was  said  by  the  court  of  appeals  in  Rubber  Co.  v.  Rotheiy,  112  N.  Y.  596, 
2U  N.  £.  Rep.  546:  "We  cannot,  of  course,  dictate  to  a  trial  court  how  a  case 
shall  be  settled,  and  we  do  not  presume  to  do  any  such  thing  in  this  case. 
TVe  can  only  say  that,  upon  the  facts  appearing  as  they  do  here,  the  motion 
for  the  resettlement  of  the  case  ought  to  be  granted,  to  the  end  that  the  ques- 
tion may  again  be  presented  to  the  learned  judge,  so  that  he  may  have  an  op- 
portunity to  resettle  it  in  such  manner  as  shall  be  consistent  with  the  facto, 
— an  opportunity  which  we  are  sure  none  would  feel  greater  pleasure  in  em- 
bracing than  the  distinguished  and  leai-ned  judge  who  presided  on  the  trial  of 
this  case."  On  such  resettlement  the  counsel  fur  the  respondent  may,  if  be  be 
so  advised,  make  the  case  proposed  by  the  appellants  contain  all  the  material 
evidence  in  the  case.  The  evidence  that  was  left  out  can  be  put  in  a  short 
space.  There  is  nothing  to  show  that  this  evidence  was  left  out  in  bad  faith 
by  the  appellants.  Jt  it  were  so  left  out  another  question  would  arise.  The 
order  appealed  from  is  reversed,  with  costs,  and  the  case  is  sent  back  to  be 
resettled  in  accordance  with  the  above  opinion.    All  concur. 


SUTOBIUS  0.  DUNSTAN. 

ISupertor  Court  9f  New  York  City,  Oeneral  Term.    March  8, 1891.) 

VXBMKiAXiva  OH  Abbest— Liabilities. 

Code  Civil  Froo.  N.  Y.  i  559,  providing  for  an  undertaking  with  sureties  to  pro- 
cure an  order  ot  arrest  "that  it  ttie  defendant  recovers  judgment,  or  if  It  Is  flnaUy 
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decided  that  the  plaintiff  was  not  entitled  to  the  order  of  arrest,  the  plaintiff  will 
pay  all  costs  which  may  be  awarded  to  the  defendant,  and  all  damajtes  which  he 
may  sustain  bv  reason  of  the  arrest,  not  exceeding"  the  sum  of  f25U,  means  that 
"all  costs"  and  "all  damages  "shall  betaken  in  conjunction;  and,  where  costs  have 
been  paid  to  the  extent  of  the  sum  specified  In  the  undertaking,  the  sureties  are 
not  further  liable  for  damagei. 

Appeal  f  rotu  special  term. 

Edward  Sutorius  sued  Eagene  W.  Dunstan.  Appeal  by  plaintiff  from  a 
final  judgment  fur  defendant  on  demurrer  to  complaint. 

Argued  before  Sedgwick,  C.  J.,  and  Tbuax,  J. 

Charles  Stewart  Davison,  for  appellant.  Daniel  D.  Sfierman,  for  respond- 
ent. 

Feb  Curiam.  The  complaint  charged  the  defendant  as  one  of  the  sureties 
upon  an  undertaking  given  to  procure  an  order  of  arrest.  It  was  averred  that 
in  the  action  in  whicli  the  order  was  granted  there  was  a  judgment  for  costs 
for  the  defendant  for  a  sum  greater  than  $250,  and  that  such  judgment  was 
paid.  On  the  argument  it  is  not  denied  that  this  payment  inured  tu  the  heti' 
«fit  of  the  surety,  the  defendant;  but  it  is  claimed  that  he  remained  liable  to 
pay  damages  which  the  plaintiff  sustained  by  reason  of  tlie  arrest,  not  ex- 
ceeding $25U,  and  the  action  is  to  recover  the  damages  to  that  extent.  The 
undertal(ing  follows  the  words  of  section  559,  Code  Civil  Proc.  The  under- 
taking of  the  surety  is  "tliat,  if  the  defendant  recovers  judgment,  or  if  it  is 
finally  decided  tliat  the  plaintiff  was  not  entitled  to  the  order  of  arrest,  the 
plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  defendant,  and  all 
damages  which  be  may  sustain  by  reason  of  the  arrest,  not  exceeding"  the 
sum  of  0250.  TIte  wording  Is  such  that  the  meaning  niiiy  be  otncure,  yet, 
on  the  whole,  it  should  be  held  that  tlie  sum  specilied  is  intended  to  describe 
the  limit  of  the  liability  of  the  surety.  To  make  such  a  provision  practically 
effective  in  protection  of  the  person  arrested  there  should  be  a  surety,  or  a 
party  that  possesses  means  enough  to  fulfill  the  undertaking,  and  a  mettHxl 
prescribed  for  ascertaining  the  means.  It  has  always  been  the  practice  to 
require  some  kind  of  proof  on  this  subject.  Section  812,  Id.,  requires 
that  a  bond  or  undertnking  executed  by  a  surety  must  be  accompanied 
by  his  affidavit  to  the  effect  that  he  is  worth  the  penalty  of  the  bond,  or 
the  sum  specified  in  the  undertaking,  etc.  There  is  an  intent  to  place  the 
penalty,  it  it  be  a  bond,  on  the  level  with  the  sum  specified  in  the  undertak- 
ing. It  is  evident  that  the  latter  is  a  sum  in  which  the  surety  undertakes. 
There  is  no  reason  for  excluding  from  the  justification  a  test  of  sufficient 
means  to  pay  costs,  and  yet  this  would  be  the  result  if  the  sum  specified  re- 
ferred only  to  damages.  These  considerations  guide  us  to  the  result  that 
tlie  section  intends  that  all  costs  imd  all  damages  shall  t>e  taken  in  conjunc- 
tion, and  that  to  them  together  shall  be  applied  the  words  "not  exceeding  the 
sum  specified  in  the  undertaking."  As  on  the  argument  it  is  conceded  that 
the  deteiidant  has  upon  his  undertaking  the  t)eneflt  of  the  payment  of  costs 
to  tlie  extent  of  $250,  be  is  not  further  lialtle  upon  the  undertaking  for  tbe 
damages  from  tbe  arrest    Judgment  affirmed,  with  costs. 


Tau-madob  et  al.  «.  Lounsbubt. 
(Superior  Court  <tf  New  York  Citu,  Oeneral  Term.    liaroh  8,  IML) 

UBPERBNCB— BEPOiiT  OF  RiFBRES. 

Within  60  days  from  the  time  the  cause  was  submitted  to  a  referee  to  hear  and 
determine,  there  was  filed  a  document,  made  by  the  referee,  which  was  In  its  be- 
ginning a  statement  of  reasons  for  his  final  action,  and  it  ended:  "For  the  reasons 
stated,  X  am  forced  to  the  conclusion  that,  whoever  may  owe  tbe  bill  in  suit,  tbe 
defendant  certainly  does  not,  and  I  therefore  believe  the  bill  ouEht  to  be  dismissed 
upon  the  merits,  with  costs ;  judgment  accordingly. "  Held,  that  this  was  substaa- 
tuiUy  a  direction  that  there  should  be  judgment  for  defendant  that  the  complaint 
be  diamifised,  and  the  document  should  be  treated  as  a  report,  though  it  oontained 
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no  flndicgs  of  fact,  and  for  that  reason  was  an  IneuiBcleDt  foundation  of  a  judg- 
ment; and  the  reference  could  not  be  terminated  on  notice  as  for  a  failure  to  file  a 
report  within  60  days,  as  prorided  by  Code  Civil  Proo.  N.  Y.  i  1010. 

Appeal  from  Bpecinl  term. 

Daniel  W.  Tailmadg^e  and  another  sued  Phineas  0.  ZjouDsbury,  as  treasnrer 
of  respondent,  the  Republican  League  of  the  United  States.  Judgment  was 
rendered  against  plaintiff,  who  appealed  from  order  denying  motion  to  vacate 
a  judgment  against  him.     For  former  report,  see  10  N.  Y.  Supp.  129. 

Argued  before  Sedqwick,  C.  J.,  and  Truax  and  DuoRO,  JJ. 

Alexander  S,  Bacon,  for  appellant.  Blanchard,  Qay  &  Phelps,  for  re- 
spondents. 

Pbr  Ccsiau.  The  action  had  been  referred  to  a  referee  to  hear  and  deter- 
mine. AVitbin  60  days  from  the  time  the  cause  was  submitted  there  was 
filed  a  document  made  by  the  referee.  This  was  assumed  to  be  a  decision  or 
report  of  the  referee,  and  upon  it  judgment  was  entered  in  favor  of  the  de- 
fendants. After  the  expiry  of  the  60  days,  a  notice  was  given  to  end  the  ref- 
erence, on  the  ground  that  no  report  bad  been  filed  with  the  clerk,  or  deliv> 
«red  to  one  of  the  attorneys,  as  provided  by  section  1019,  Code  Civil  I'roc.; 
and  thereupon  the  motion  below  was  made  and  denied.  The  ground  taken 
by  the  plaintiff  was  thiit  the  document  referred  to  was  not  a  decision  or  re- 
port of  the  referee,  within  the  meaning  of  the  Code.  That  document  was  in 
its  beginning  a  statement  by  the  referee  of  reasons  for  his  final  action,  and  it 
ended:  "For  the  reasons  stated,  I  am  forced  to  the  conclusion  that,  whoever 
may  owe  the  bill  in  suit,  the  defendant  certainly  does  not,  and  1  therefore  be- 
lieve the  bill  ought  to  be  dismissed  upon  the  merits,  with  costs.  Judgment 
accordingly."  This  is  substantially  a  direction  that  there  should  be  judg- 
iDfintfor  the  defendants  that  the  complaint  should  be  dismissed.  Although 
it  is  the  case  that  the  documents  contained  no  findings  of  fact,  as  required  by 
tbe  Code,  this  omission  did  not  prevent  the  document  having  the  charact^ 
of  a  report,  even  if  such  report  be  extremely  imperfect,  and  an  insufScient 
fouiidittion  of  a  judgment.  The  referee  had  made,  within  the  intent  of  sec- 
tion 1019,  his  report  within  the  60  days,  and,  having  made  it  such  as  it  was, 
tbe  plaintiff  was  not  entitled  to  end  the  reference,  and  to  have  the  cause  pro- 
ceed as  if  there  bad  been  no  reference.  The  judge  below,  therefore,  was 
right  in  refusing  to  vaciite  the  judgment  under  the  notice  given.  This  con- 
clusion leaves  the  parlies  to  the  appropriate  remedy,  in  a  case  where  there 
has  been  a  report,  and  judgment  upon  it  cannot  be  entered  properly.  To  the 
case,  as  it  was  presented  by  the  motion,  it  was  immaterial  tliat  the  decision 
bad  nut  been  made  part  of  the  judgment  roll.  Under  section  1019,  it  was 
«nougb  that  the  decision  liad  been  flled  within  60  days.  Order  affirmed,  with 
#10  cost.     All  concur. 


Tbaittbub  o.  Letinostoh. 
(.Superior  Court  of  New  York  Ottu,  General  Term.    March  B,  189t) 

BiTTura  ASIDE  DsFACLT — ^Rbvibw  on  Appbai. 

The  setting  aside  of  a  default  taken  at  the  trial  term,  on  plaintiff  failing  to  appear, 
la  discretionary  with  the  court,  and  cannot  be  reviewed  on  appeal. 
Same  —Conditions. 

Where  plBlntitT's  attorney,  in  not  appearing  for  trial,  acted  upon  what  be  sup- 
posed was  an  arrangement  with  the  other  side,  whioh  arrangement  was  denied,  the 
payment  of  disbursements  only,  as  terms  on  setting  aside  tbe  default  taken,  and 
reinstating  the  case,  was  not  losufBcient. 
Same — Stppiciesct  ov  Anbweb. 

The  answer  to  a  complaint  for  damages  from  defendant's  negligence  contained  a 
general  denial,  and  interposed  a  counter-claim  for  damages  from  plaintiff's  negli- 
gence  in  tbe  transaction  referred  to  in  the  complaint.  Held,  that  it  was  not  incum- 
bent  upon  the  court  to  decide,  upon  a  motion  to  set  aside  a  default  at  trial  term, 
whether  by  plointiiTa  faUnra  to  reply  the  allegations  of  the  answer  must  be  token 
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as  true,  under  Code  Civil  Proc  N.  Y.  J  528,  which  provides  that  new  matter  in  the 
answer  not  controverted  by  the  reply,  where  a  reply  is  required,  must  be  talceii  a* 
true. 

Appeal  from  trial  term. 

Churles  H.  Traitteur  sued  James  LeTlngston.    Defendant  appealed  from 
an  order  setting  aside  a  dismissal  of  complaint. 
Argued  before  Sedgwick,  C.  J.,  and  Truax,  J. 
George  W.  Btephens,  for  appellant.    George  Flnek,  for  respondent. 

Feb  Cubiam.  The  dismissal  of  the  complaint  was  ordered  at  trial  term, 
the  plaintiff  not  appearing.  The  court  below  used  a  judicial  discretion  in 
setting  aside  the  default,  wtiicli  cannot  be  reviewed.  The  learned  counsel  for 
appellant  argues  that  the  record  showed  that  the  plaintiff  had  no  right  of  re- 
covery. The  action  was  for  damages  from  defendant's  alleged  negligence. 
The  answer  contained  a  general  denial  of  the  averment  of  the  complaint.  It 
then  made  a  counter-claim  for  damages  from  plaintiff's  alleged  negligence 
in  H  transaction,  which  it  will  be  assumed  appears  by  the  pleadings  to  be  tbe 
same  transaction  that  tbe  complaint  referred  to.  The  counter-claim  averred 
that  the  plaintiff  was  negligent.  Tu  this  counter-claim  there  was  no  reply. 
and  tbe  position  for  defendant  is  that  by  section  522,  Code  Civil  Proc..  for' the 
purposes  of  the  action,  the  allegations  of  tbe  answer  must  be  taken  as  trae. 
It  was  within  the  discretion  of  the  judge  to  refuse  to  decide  this  matter  upon 
motion,  and  to  refer  it  for  determination  to  the  ordinary  proceedings  in  an  ac- 
tion, and  especially  in  view  of  the  possibility  that  the  plaintiff  would  procure, 
if  it  were  proper,  relief  against  the  consequences  of  a  want  of  a  reply.  The 
terms  upon  which  the  default  was  opened  were  complained  of.  It  appears  by 
the  affidavits  that  the  plaintiff's  attorney,  in  not  appearing,  acted  upon  what 
he  supposed  was  an  arrangement  with  the  other  side.  Tbe  arrangement  was 
denied,  but  the  plaintiff  may  have  believed  it  was  made.  As  to  its  existence, 
the  preponderance  of  proof  was  with  the  plaintiff.  The  court  had  a  right  to 
consider  this  in  settling  terms.    Order  affirmed,  without  costs. 


MiLLEB  e.  Ctjbtiss. 
{Swperlor  Court  of  New  York  City,  General  Term.    March  8, 1891.) 

DbOBIT— EVIDBNOB  OF  FbAUD. 

In  an  action  to  recover  the  amount  paid  defendant  for  shares  of  stock,  which 
plaintiff  alleged  be  was  Induced  to  purchase  relying  upon  the  false  representations 
of  defendant,  plaintifl  testified  that  defendant  represented  the  company  to  be  pros- 
perous, and  that  there  was  no  stock  for  sale,  and  defendant  would  not  part  with  his 
stock,  out  would  procure  stock  of  A.  for  plaintiff,  to  which  plaintiff  acceded,  where- 
as the  company  was  not  prosperous,  had  stock  for  sale,  and  the  stock  sold  plaintiff 
was  in  fact  defendant's  stock.  HelA,  that  it  was  error  to  dismiss  the  complaint  for 
want  of  evidence  of  fraud. 

Appeal  from  special  term. 

The  action  was  brought  to  recover  the  amount  paid  defendant  for  15  shares 
of  stock  of  the  Stead  Boiler  Company,  which  plaintiff  claims  he  was  induced 
to  purchase  by  the  false  and  fraudulent  statements  of  defendant,  upon  which 
be  relied.  At  the  trial  plaintiff  testified  the  defendant  represented  the  busi- 
ness of  the  company — a  new  concern— as  very  hopeful,  saying  there  would 
be  a  hundred  per  cent,  dividends  declared;  that  theie  was  no  stock  for  sale, 
and  defendant  would  not  sell  his  shares,  but  that  one  Allen  had  bought  30 
shares,  which  he  wished  to  sell,  and  defendant  would  get  them  for  plaintiff; 
that  thereupon  plaintiff  said  he  would  take  15  of  those  shares,  and  a  friend 
would  take  tbe  other  15;  that  the  shares  so  sold  were  in  fact  defendant's  shares ; 
and  that  at  the  time  the  company  had  stock  for  sale;  and  that  tbe  business 
was  not  and  never  had  been  prosperous;  and  that  plaintiff  relied  upon  de- 
fendant's representations,  and  would  not  have  purchased  tbe  stock  bad  he 


Digitized  by 


Google 


Super.  CtN.Y.]  fhillips  v.  abguimban.  605 

known  of  tlieir  falsity.  At  the  close  of  plaintiffs  testimoii/  the  coort  dis- 
missed  the  complaint,  and,  plaintiff's  motion  for  a  new  trial  having  been  de- 
nied, he  appealed. 

Argued  before  Sedqwick,  C.  J.,  and  Tkuax  and  Dugbo,  JJ. 

Marshall  P.  Stafford,  for  appellant.    Leavitt  <t  Keith,  for  respondent. 

DuoBO, J.  Appealfrom a judgmeotandanorderdenyingamotlon  foranew 
trial.  Plaintiff  brought  his  action  to  recover  the  amount  paid  defendant  for  15 
shares  of  the  Stead  Boiler  Company.  He  claims  to  have  been  induced  to  pur- 
chase the  stock  by  false  and  fraudulent  statements  of  defendant,  upon  which 
be  relied.  The  dismissal  of  the  complaint  whs  error,  for  there  was  evidence 
in  the  case  from  wtiich  a  jury  could  properly  conclude  that  certain  statements 
as  to  existing  facts  set  forth  in  the  complaint  as  having  been  made  by  defend- 
ant were  false,  and  made  by  the  defendant  with  intent  to  deceive,  and  that 
the  plaintiff  was  deceived  by  tliem,  and  induced  to  purchase  tlie  stock  In  ques- 
tion. The  existence  of  this  evidence  was  sufficient  to  require  the  submission 
of  the  case  to  the  jury.  An  application  of  the  law  as  stated  in  Conkey  v. 
Bond,  36  N.  Y.  427,  to  tlie  facts  of  this  case,  requires  for  another  and  a  dif- 
ferent reason  the  disposition  made  of  this  appeal.  Tlie  jiuigment  should  b« 
reversed,  and  a  new  trial  ordered,  with  costs  to  abid<.  .iiu  event. 

Phillips  o.  Abouuiban. 

(iSupertor  Covrt  of  New  York  Otty,  Oeneral  Term.    Haroh  8, 189L) 

Bai»— Terms  or  Patmkht— Action. 

In  an  action  on  a  contract  for  sale  of  ^ods  for  defendant's  alleged  breach  in  re- 
fusinsr  to  pay  for  the  goods  in  cash  on  delivery,  it  appeared  that  the  contract  con- 
tained no  promise  to  pay  in  cash,  but  provided :  "Terms :  L/C  on  London,  thro' 
Oreen  and  whineray. "  Held,  that  plaintiff's  construction  that  payment  was  to  be 
in  cash  was  equivalent  to  striking  out  the  quoted  terms,  and  should  not  prevail, 
and  that  the  question  of  a  subsequent  modification  alleged  by  plaintiff  and  denied 
by  defendant  was  one  of  fact  for  the  jury,  and  it  was  error  to  direct  a  verdict  for 
plaintiff.    Sedowick,  C.  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  John  Fhillips  against  Frank  H.  Argulmban.  The  action  was 
brouglit  to  receiver  damages  for  an  alleged  breacli  of  a  written  contract  for  the 
sale  of  3,000  boxes  of  raisins  by  plakitifl  to  defendant;  the  breach  alleged  be- 
ing tlie  refusal  of  defendant  to  accept  the  raisins,  and  pay  for  tbem  in  cash. 
The  raisins  were  sold  to  defendant  by  plaintiff's  agent  under  a  written  con- 
tract, which  contained  the  following:  "Terms:  L/C  on  London,  tliro' Green 
and  Whineray. "  The  plaintiff  fail^  to  have  Green  &  Whineray  draw  a  draft 
for  the  contract  price  of  tlie  raisins  on  defendant's  hauliers  under  a  letter  of 
credit  and  assume  the  liability  of  the  plaintiff  on  the  contract  as  was  the  un- 
derstanding, which  defendant  alleged  was  a  condition  precedent.  Plaintiff 
claimed  that  such  failure  was  due  to  the  refusal  of  Green  &  Whineray  to  do 
business  under  the  arrangement,  and  offered  evidence  to  show  a  subsequent 
modification  of  defendant's  con  tract,  whereby  be  promised  to  pay  for  the  goods 
in  cash  on  delivery.  This  evidence  was  allowed  over  defendant's  objection, 
and  was  directly  contradicted  by  defendant.  Defendant  aslced  to  go  to  the 
jury  on  the  question  of  fact  thus  raised,  but  was  refused,  and  he  duly  ex- 
cepted. From  a  judgment  on  the  verdict,  and  from  orders  denying<hi8  mo- 
tion for  a  new  trial,  defendant  appeals. 

Argued  before  Sedgwick,  C.  J.,  and  Freedhak  and  Inorahau.  JJ. 

Carter  <t  Ledyard,  for  appellant.  DiU,  Chandler  &  Seymour,  for  respond- 
ent. 

FitEEDMAM,  J.  As  I  read  the  complaint  and  the  evidence  given  in  sup- 
port thereof  it  appears  upon  plaintiff's  own  showing  that  the  contract  upon 
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which  this  action  was  brought  contains  do  promise  by  the  defendant  to  pay 
the  price  of  the  goods  in  cash  on  the  arrival  of  the  goods  or  of  the  bills  of  lad- 
ing in  New  Yoric,  or  on  the  delivery  of  the  goods  or  of  the  bills  of  lading  to 
him,  but  that  the  contract  provided  for  payment  by  draft  on  defendant's  Lon- 
don bankers,  drawn  by  Green  &  Whineray,  and  in  no  other  vray.  To  bold 
that  the  contract  required  the  defendant  to  pay  cash  on  the  delivery  of  tbe 
goods  or  of  tbe  documents  therefor  would  be  equivalent  to  strilclng  out  of  tbe 
contract  tbe  words:  "Terms:  L/C  on  London,  thro' Green  and  Whineray," 
and  to  tbe  malving  of  a  new  contract  between  tbe  parties.  At  the  trial  the 
plaintiff  seems  to  have  been  conscious  of  the  difficulty,  for  he  sought  to  over- 
come  it  by  proving,  against  tbe  objection  and  exception  of  the  defendant* 
that  upon  the  refusal  of  Green  &  Whineray  to  act  as  it  was  contemplated  they 
should  it  was  orally  agreed  between  tlie  parties  tliat  the  defendant  should 
accept  the  goods  on  tlielr  arrival  at  New  York,  and  pay  cash  for  them.  The 
evidence  relating  to  siicii  subsequent  oral  agreement,  constituting,  as  it  did, 
an  important  modification  of  tlie  original  contract,  was  only  admissible  in 
case  the  complaint  was  broad  enough  lor  the  purpose.  Of  this  I  have  grave 
doubt.  But,  assuming  that  the  complaint  was  sufficient,  the  defendant,  un- 
der his  answer,  hud  the  right  to  deny  that  such  subsequent  oral  agreement 
was  ever  made,  and  he  did  deny  it  in  positive  terms.  In  that  aspect  the  caae 
presented  a  question  of  fact  which  should  have  been  submitted  to  the  jury,  for 
the  defendant  moved  for  leave  to  go  to  the  jury  upon  it,  and  duly  excepted 
to  the  denial  of  the  motion.  As  the  conclusion  already  reached  necessitates  a 
new  trial,  it  is  not  necessary  to  consider  tbe  other  questions  raised  by  the  excep- 
tions. I  cannot  refrain,  however,  from  saying  that  some  of  the  evidence  sought 
to  be  introduced  liy  the  defendant  upon  the  cross-examination  of  plaintiff's 
witnesses,  and  also  as  part  of  his  own  case,  seems  to  liare  been  erroneously 
excluded;  but,  as  this  was  probably  due  to  the  mistaken  view  adopted  by  the 
trial  judge  concerning  the  liability  of  the  defendant  under  tbe  original  con- 
tract, and  inasmuch  as  any  error  so  committed  can  be  readily  obviated  upon 
the  new  trial  to  be  had  in  conformity  with  the  views  herein  expressed,  a  dis- 
cussion of  these  questions  at  the  present  time  may  well  be  omitted.  The  judg- 
ment and  orders  appealed  from  should  be  reversed,  and  a  new  trial  ordered, 
witli  costs  to  the  appellant  to  abide  the  event. 

SBsewicK,  C.  J.,  dissents. 


MENDEiiSOBr  V.  Sheffield. 
(Svperior  Court  of  New  York  City,  Oeneral  Term.    Marota  8, 1891.) 

1.  Pkomissort  Notes — Acnox— Evidencb. 

In  aa  action  by  an  indorsee,  after  matarity,  against  the  maker  of  prondsaory 
notes,  where  the  defense  is  that  the  indoraer  obtained  them  from  defendant  oy 
means  of  false  and  fraudulent  representations,  it  is  not  error  to  refuse  to  permit 
defendant  to  ask  the  indorser,  as  a  witness.  If  he  has  any  of  the  notes  s^inst  de- 
fendant except  those  in  suit,  as  such  question  Is  immaterial  to  the  defense. 

9.  Same— BcuDEN  ov  Proof. 

In  an  action  by  aa  indorsee  after  maturity  against  the  maker  of  notes,  where  the 
defense  that  they  were  obtained  by  the  indorser  by  fraud  is  alone  sustained  by  the 
testimony  of  defendant,  the  burden  is  not  pui  on  plaintiff  to  prove  want  of  noUoe 
or  knowledge  of  tbe  alleged  fraud,  for,  defendant  being  an  interested  witness,  it  is 
still  for  the  jury  to  say  what  credence  they  should  give  his  toattmony. 

S.  TBIAL — EZCLDBION  OF  EVIDENCE — HARMLESS  EbKOB. 

The  erroneous  refusal  to  allow  a  question  is  not  reversible  error,  where  the  qvea- 
tion  is,  in  substance,  subsequently  allowed. 

Appeal  from  special  term. 

The  action  was  brought  to  recover  on  three  promissory  notes  made  by  tbe 
defendant  to  the  order  of  one  H.  A.  Parr,  and  by  said  Parr  indorsed  and  de- 
lirered  after  matority  to  the  plaintiff.    The  answer  set  up  as  a  drfense  that 
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the  notes  were  obtained  by  said  Parr  from  the  defendant  by  means  of  certain, 
false  and  fraudulent  representations. 

Argued  before  Sboowick,  C.  J.,  and  Trvax,  J. 

W.  D.  Sdmonda,  for  appellant.    Fuilerton  &  Ruthmore,  for  respondent. 

Truax,  J.  The  case  is  so  poorly  prepared  that  it  is  diflScult  to  tell  what 
exceptions  were  taken  by  the  aptjellant.  It  contains  exceptions  taken  by  the 
plaintiff,  exceptions  by  the  defendant,  and  "exceptions."  It  was  not  error  foi 
the  trial  judge  to  sustain  the  objection  to  the  question  asked  tlie  wilness 
Parr,  "Have  yon  any  of  the  notes  against  him  [the  defendant]  except  those 
tliat  are  in  suit?"  The  question  was  immaterial,  and  neither  showed,  nor 
tended  to  show,  thxt  the  notes  in  suit  were  obtained  by  means  of  false  and 
fraudulent  representations.  The  defendant  was  put  on  the  stand,  and  testi- 
fied tliat  "he  [Parr]  always  reported  that  he  was  trying  to  do  all  he  could,  but 
lie  never  got  any  evidence.  I  believe  implicitly  that  lie  was  doing  all  he 
could."  This  was  stricken  out,  and  tlie  defendant  excepted.  I  infer  that  the 
last  sentence  is  ttiat  portion  of  the  answer  that  was  stricken  out.  because  the 
first  sentence  is  responsive  to  the  question  that  was  asked  while  the  last  is 
not.  It  was  rightly  striken  out  also,  beciiuse  the  belief  of  the  defendant  was 
immaterial. 

Tlie  next  alleged  error  to  which  our  attention  has  been  called  is  the  ruling 
of  the  court  in  sustaining  an  objection  to  the  question  asked  the  defendant, 
"Tell  me,  as  tar  as  you  can  recollect,  what  statements  were  made  to  you  dur- 
ing this  period  by  Doctor  Parr  in  reference  to  the  services  which  he  was  ren- 
dering under  this  sixty  dollars  a  week  arrangement?"  It  is  true  that  this 
question  was  ruled  out.  butsubsequently  the  witness  was  asked,  "I  don't  want 
your  belief,  but  what  he  said  to  you, — ^the  substance  of  it;"  and  this  was  al- 
lowed, and  the  witness  gave  the  statements  that  were  made  to  him  by  Dr. 
Parr.  Certain  conclnsions  and  statements  made  by  the  defendant,  statements 
not  responsive  to  questions  asked,  were  stricken  out.  and  the  defendant  ex- 
cepted.  The  rulings  of  the  court  were  not  erroneous.  Many  of  the  answers 
stricken  out  had  nothing  whatever  to  do  with  the  case.  At  the  close  of  the 
case  the  defendant  moved  to  dismiss  the  complaint,  and  for  judgment,  on  the 
ground  that  the  plaintiff  bad  failed  to  adduce  testimony  sufficient  to  entitle 
him  to  a  judgment  in  view  of  the  defendant's  testimony.  The  claim  of  the 
defendant  is  that  he  had  adduced  evidence  showing  that  the  notes  in  suit  were 
obtained  from  him  by  fraud, and  that  plaintifF,  being  a  subsequent  transferee 
of  these  notes,  was  bound  to  prove  that  he  had  no  notice  or  knowledge  of  the 
alleged  fraud.  But  even  if  the  defendant  had  adduced  evidence  showing 
that  the  notes  were  obtained  from  him  by  fraud,  this  evidence  was  testimony 
given  by  himself,  and,  as  he  was  an  interested  witness,  it  still  was  a  question 
for  the  JU17  to  say  how  much  or  what  credence  they  should  give  to  his  testi- 
mony. I  am  also  of  tlie  opinion  that  the  testimony  was  not  suflScient  to  war- 
rant tlie  jury  In  finding  that  the  notes  were  obtained  by  fraud.  The  defend- 
ant requested  the  court  to  charge  "that,  the  defendant  having  inserted  into  this 
case  proof  of  fraud,  the  burden  of  proof  shifts,  and  is  upon  the  plaintiff  to 
overcome  that  testimony  as  to  fraud."  The  court  refused  to  charge,  except 
as  it  had  already  charged,  and  the  defendant  duly  excepted.  The  court  had 
already,  in  substance,  charged  that,  if  any  of  the  notes  were  obtained  from 
the  defendant  by  means  of  the  false  and  fraudulent  representations  of  the 
payee,  (Parr.)  they  must  find  for  the  defendant  as  to  the  note  or  notes.  This 
was  as  favorable  for  the  defendant  as  he  had  a  right  to  ask,  and  the  court  was 
not  bound  to  go  over  it  again,  or  to  charge  it  in  the  exact  words  proposed  by 
tbe  defendant's  counsel.  Judgment  and  order  appealed  from  are  affirmed, 
with  costs. 
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Kearnet  e.  Mbtropolitam  El.  Bt.  Go.  et  al. 
(Superior  Court  of  New  York  City,  General  Term.    March  8, 1891.) 

1.  KurVATED  RULBOAS  IN  Strbbt— Dahaoks— CoNOLUBIOir  OF  Law. 

In  an  action  to  restrain  defendant  from  maintaining  Its  elevated  road  in  tha 
street  in  front  of  plaintifPs  premises,  and  for  damages,  defendant  is  not  entitled  to 
have  the  court  find  as  a  conclusion  of  law  that,  in  computing  plaintiff's  compenas' 
Uon  for  the  taking  of  his  easements,  defendant  is  entitled  to  have  taken  into  con- 
sideration the  peculiar  benefits  resulting  to  plaintift's  premises  from  the  operation 
of  defendant's  railway,  as  this  is  not  a  conclusion  of  law,  but  a  mediate  prooesa,  in 
applying  the  rule  of  the  measure  of  damages  to  ascertaining  the  damsiges. 

I.  Same. 

A  finding  that  plaintiff  "sustained  a  loss  in  the  rental  value  of  the  premises, 
amounting, "  etc.,  means  the  loss  on  the  whole  building,  considering  all  its  parts, 
those  in  which  the  rents  were  increased,  as  well  as  those  in  which  they  were  de- 
creased. 

8.  Bamk — Easement  op  Light. 

The  easement  of  light  is  not  confined  to  that  part  of  the  street  directly  in  front  of 
plaintiff's  premises,  and  evidence  is  admissible  that  plaintiff's  light  was  out  oS  by 
shadows  cast  by  defendant's  station,  which  was  not  in  front  of  plaintiff's  premiaea, 
but  on  the  street  some  25  feet  distant  therefrom. 

Appeal  from  special  term. 

Peter  Kearney  sued  the  Metropolitan  Elevated  Railway  Company  and 
another.    From  judgment  for  the  plaintiff  the  railway  company  appeals. 

Argned  before  Sedowick,  C.  J.,  and  FBKia>UAN  and  Inqbaham.  J  J. 

Julian  T.  Davies  and  Braiitard  Tolles,  for  appellants.  EduAn  M,  Pelt, 
for  respondent. 

Per  Curiam.  This  Is  an  action  for  an  injunction  against  the  defendants' 
maintaining  their  elevated  road  in  front  of  plaintiff's  premises.  Tiie  learned 
counsel  for  appellant  argues  that  the  court  below  erred  in  refusing  to  make  a 
conclusion  of  law  that,  in  computing  the  compensation  to  be  made  to  plaintiff 
for  the  taking  of  his  easements,  the  defendants  were  entitled  to  have  taken 
into  consideration  the  beneQts  resulting  to  plaintiff's  premises,  and  peculiar 
thereto,  from  the  operation  of  defendants'  railway.  This  was  not  a  concla- 
sion  uf  law.  It  was  a  mediate  process,  in  applying  the  rule  of  the  measure 
of  damage  to  ascertaining  the  damages.  In  the  other  findings,  the  court 
found  that  the  plaintiff  sustained  a  loss  in  the  rental  value  of  the  premises, 
amountin;;  to  at  least  the  sum  of  $1,062.  This  means  the  loss  on  the  whole 
of  the  building;  that  all  parts  of  the  building  had  been  considered, — such 
parts  as  to  which  there  had  been  a  loss  of  reniial  value,  and  such  parts  as  to 
which  there  bad  been  an  increase  of  rental  value,  and  that,  taking  all  parts 
togelher,  there  had  buen  a  loss.  Benefits  are  not  to  be  deducted  from  the 
damages,  but  to  be  considered  in  ascertaining  whether  there  were  damages. 
Newman  v.  Railroad  Co.,  118  N.  Y.  627,  23  N.  E.  Rep.  903.  The  court 
there  says,  (page  625,  118  N.  Y.,  and  page  902,  23  N.  E.  Rep.:)  "Tf  the 
rental  value  of  the  whole  building  was  shown  to  have  been  diminished,  there 
was  injury  for  which  plaintiff  was  entitled  to  recover;  but  if  the  diminished 
rental  value  of  the  upper  floors  was  equal  to  or  overcome  by  increased  rental 
value  in  the  store,  then  there  was  no  injury,  and  no  basis  for  a  recovery  of 
substantial  damages  a<,'ainst  the  defendant."  The  court  below  was  bound  to 
find  the  actual  loss,  and  it  did  so. 

It  was  also  argued  that  the  court  erred  in  admitting  testimony  as  to  light 
being  cut  off  from  plaintiff's  premises,  by  shadows  cast  by  the  station  of  the 
defendant,  which  was  not  in  front  of  the  premises,  and  was  on  the  avenue  25 
feet  south  of  them.  Tlie  ground  taken  is  that  the  easements  of  the  plaintiff 
are  such  as  exist  only  directly  in  front  of  the  premises,  and  are  a  burden  upon 
the  part  of  the  street  directly  in  front,  and  not  to  any  extent  on  the  street 
north  or  south.  This  does  not  seem  to  coincide  with  the  practical  use  of 
a  street,  in  tending  to  benefit  property  upon  it.    More  light  is  thrown  upon 
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the  house  from  the  sides  than  immediately  in  front.  The  aitematlTe  would 
be  that  the  street  might  be  closed  without  compensation,  provided  the  part 
Immediately  in  front  were  not  taken.  There  was  no  error  in  the  admission 
of  the  testimony.  In  Insurance  Co.  v.  Stevens,  101  N.  Y.  417, 6  N.  E.  Rep. 
853.  the  court  seems  to  hold  that,  under  the  facts  of  that  case,  the  light  or  air 
or  convenience  of  access  was  not.  in  fact,  taken  from  the  defendant's  prop- 
erty, from  the  occupation  by  plaintiff  of  a  part  of  a  supposed  street  to  the  side 
of  defendant's  property.  The  other  objections  have  been  passed  upon  in  other 
cases;  and  need  not  be  stated  here.  Judgment  afiSrmed,  with  costs.  All 
concur. 


Hyhan  v.  Boston  Chaib  MAMXTF'a  C!o. 
{Superior  Court  of  New  York  City,  General  Term.    March  8, 1891.) 

1.   COTBNASTB  IN  LbABB — ^DaHAOBS  FOR  BbEAOH— Fl^ADINS. 

In  an  action  to  recover  damages  for  the  breach  of  a  covenant  for  the  quiet  enjoy- 
ment of  leased  premises,  special  damages  cannot  be  recovered,  unless  alleged  in  the 
oomplaint. 
S.  Bahb— Mbasubb  or  Damaobs. 

In  such  case  the  measure  of  damages  la  the  value  of  the  unexpired  term,  less  the 
rent  reserved. 
S.  Same — Ofision  Evisbkob. 

A  witness  who  testified  that  he  had  rented  premises,  without  disclosing  the  lo- 
cality, is  not  competent  to  testify  as  an  expert  as  to  the  value  of  the  unexpired  term 
of  a  lease.  Neither  is  a  witness  competent  who  has  rented  premises  once,  some 
distance  from  the  premises  in  question. 

Appeal  from  special  term. 

Eli  Hyman  sued  the  Boston  Chair  Manufacturing  Company.  The  action 
was  brought  to  recover  damages  for  the  breach  of  a  covenant  for  tiie  quiet 
and  peacetnl  enjoyment  of  certain  premises  leased  by  the  defendant  to  the 
plaintiff.  The  answer  was  a  general  denial.  From  a  judgment  entered  on 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.     For  foi  mer  report,  see  11  N.  Y.  Supp.  52. 

Argued  before  Sedgwick,  C.  J.,  and  Truax,  J. 

Samuel  F.  Hyman,  for  appellant.    James  A.  DennUon,  for  respondent. 

Truax,  J.  No  special  damages  were  alleged  in  the  complaint.  In  an  ac- 
tion brought  to  recover  damages  for  a  breach  of  a  covenant  of  quiet  enjoyment 
contained  in  a  lease,  the  measure  of  damages  is  the  value  of  the  unexpired 
term,  less  the  rent  reserved.  Mack  v.  Patchin,  42  N.  Y.  167.  Certain  ques- 
tions tending  to  show  special  damages  were  rightly  ruled  out,  because  special 
damages  had  not  been  pleaded.  Plaintiff  attempted  to  show  the  value  of  the 
unexpired  term  by  bis  own  testimony  and  by  the  testimony  of  another  wit- 
ness. This  testimony  was  objected  to  on  the  ground  that  neither  of  the  wit- 
nesses had  qualified  as  experts,  and  the ol>jection  was  sustained,  andtbe plain- 
tiff duly  excepted.  This  ruling  was  not  erroneous.  While  it  takes  but  little 
special  knowledge  to  qualify  a  witness  to  testify  as  an  expert,  still  the  wit- 
ness should  have  some  knowledge  of  the  subject  al)out  which  he  is  questioned, 
in  order  to  entitle  him  to  give  an  opinion.  In  tills  case  neither  of  the  wit- 
nesses appear  to  have  any  knowledge  on  the  subject  about  which  they  were 
questioned.  One  of  the  witnesses  testified  that  he  had  rented  premises,  but 
where  the  premises  were,  whether  in  this  country  or  another,  did  not  appear. 
The  other  witness  testified  that  he  had  rented  premises  once. — and  this  wit- 
ness, by  the  way,  was  a  boy  of  16  years  of  age, — but  the  premises  so  rented 
by  him  were  at  some  distance  from  the  premises  in  question;  and,  moreover, 
it  does  not  appear  whether  they  were  of  the  same  nature  as  the  premises  in 
question  or  not.  Neither  one  of  the  witnesses  was  a  competent  witneas  on 
this  point.  Judgment  and  order  affirmed,  with  costs. 
v.l3N.Y.s.no.6 — 39 
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Houus  et  al.  v.  Evans  et  at. 
(Superior  Court  of  New  Torh  City,  Oeneral  Term.    Marah  9, 1891.) 
Pbhuiq  Asidb  Ripobt  or  Rirnn — NawLT-DiscoTBBaD  Etidkhoil 

A  motion  to  open  and  vacate  the  report  and  findings  of  a  referee,  and  to  take  the 
testimony  of  another  witness,  and  to  direct  ttie  referee  to  proceed  as  if  his  report 
had  not  been  delirered,  cannot  be  sustained,  under  Code  Civil  Proa  N.  T.  {  7St, 
which  provides  that  the  oonrt  may  in  ita  discretion  relieve  a  party  from  a  judg- 
ment, order,  or  other  prooeedine  taken  against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect.  The  proper  relief  is  by  motion  for  new  trial, 
upon  the  ground  of  newly-discovered  evidence. 

Appeal  from  speciHl  term. 

ArtemuB  H.  Holmes  and  others  saed  George  S.  Evam  and  others.  Plain- 
tiffs appeal  from  an  order  denying  a  motion  made  by  them  to  open  and  va- 
cate the  report  and  findings  of  the  referee  herein,  and  to  titlce  the  testimony 
of  another  witness,  and  to  direct  the  referee  to  proceed  herein  as  if  his  said 
leport  had  not  been  delivered. 

Argued  before  Sedgwick,  C.  J.,  and  Tbuax.  J. 

William  B.  Homblotoer,  for  appellants.  John  C.  TomHruon,  for  tespond- 
ents. 

Trttax.  J.  It  was  contended  on  the  argament  that  the  oonrt  bad  power, 
under  section  724  of  the  Code  of  Civil  Procedure,  to  grant  the  relief  asked 
for.  That  section  provides  that  the  court  may,  in  its  discretion,  *  *  * 
relieve  a  party  from  a  judgment,  order,  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excosabte  neglect.  The 
Judge  at  special  term  said,  on  denying  the  motion,  that  the  only  way  in  which 
the  relief  plaintiffs  desire  can  properly  be  sought,  is  by  a  motion  for  a  new  trial, 
npon  the  ground  of  newly-discovered  evidence,  and  that  to  hold  otherwise 
would  be  to  aid  in  the  establishment  of  a  vicions  precedent,  and  one  contrary 
to  settled  rales,  and  that  there  can  be  no  relief  accorded  under  section  724, 
as  there  has  been  no  mistake,  inadvertence,  surprise,  or  neglect,  within  the 
'  meaning  of  the  terms  as  used  in  that  section.  We  are  of  the  opinion  that 
the  learned  judge  did  not  eiT  in  making  the  order  from  whici)  the  appeal  is 
taken.  Section  724  has  no  application  to  motions  for  new  trial  on  the  ground 
of  newly-discovered  evidence.  Bank  v.  Ifeaton,  6  Thomp.  &  C.  38.  The 
wording  of  the  section  is  plain  enough.  It  authorizes  the  court  to  relieve  a 
party  from  his  mistake,  etc.  Here  there  was  no  mistake;  no  inadvertence; 
no  surprise;  no  excusable  neglect.  Perhaps  a  motion  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  would  lie,  but  such  is  not  this  motion. 
In  such  a  motion  a  case  should  be  made  and  presented  to  the  court.  Jetoelrf 
Co.  V.  ateinau,  58  How.  Fr.  dlb.  The  order  appealed  from  is  affirmed,  with 
008  ts. 


Hebou>  v.  Metbofolitan  El.  Bt.  Co. 
(Superior  Court  of  New  Forfc  City,  General  Term.    Maroh  S,  1891.) 

BAItROASS  IN  StKEBT— ISJCRIM  TO  ABCTTIKO  OwmtBS — BSUBFrTB. 

In  an  action  against  an  elevated  railroad  company  to  anjoia  the  maintenaoee  of 
its  structure  in  the  street  in  front  of  plaintiff's  premiseo^  and  for  damages,  it  is 
not  error  to  refuse  to  find  that,  in  estimating  plaintifTs  damages  to  the  rental  and 
fee  from  the  interference  with  his  easements,  benefits  peculiar  to  said  premises, 
which  have  arisen  by  the  construction  of  the  said  road,  should  be  taken  into  oon- 
■ideration,  in  the  absence  of  a  finding  or  request  to  find,  on  proper  evidence,  that 
there  were  peculiar  benefits. 
Buu — Eyidexcb. 

The  existence  of  peculiar  benefits  Is  to  be  proved,  and  the  fact  that  there  was  no 
diminution  in  the  rental  value  of  the  premises,  but  a  steady  increase,  does  not  show 
that  the  lessening  of  air  imd  light,  and  of  convenience  of  aoooss^  had  not  a  harttnl 
•Sect  u^on  the  rental  valua. 
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Appeal  from  special  term. 

The  action  was  brought  by  George  Herold  to  restrain  the  maintenance  I7 
tbe  Metropolitan  Elevated  Railway  Company  of  its  elevated  railroad  and  sti^ 
tion  In  front  of  plaintiff's  premises,  No.  2161  Second  avenue,  in  the  city  of 
ITew  York,  and  to  recover  damages  for  past  maintenance  and  operation. 
.Judgment  for  plaintiff,  and  defendant  appeals. 

Ajrgued  before  Sedgwick,  C.  J.,  and  Uuqbo,  J. 

Davte*  (t  Rapallo,  for  appellants.    Charles  0ih$on  Bemutt,  for  reapondent. 

Per  Curiam.  It  is  urged  as  a  ground  of  reversal  by  appellant  that  the 
court  refused  to  Qnd  a»  a  conclusion  of  law  "that,  in  estimating  tbe  damages 
to  the  rental  and  fee  value  of  the  phiintiff's  premises,  caused  by  tbe  interfer- 
ence of  the  defendant's  railroad  station  and  structure,  and  the  operation  of 
the  trains,  with  the  easements  of  air,  light,  and  access  appurtenant  to  the 
premises,  benefits  peculiar  to  said  premises,  which  have  arisen  by  the  con- 
struction of  the  said  road,  and  the  maintenance  of  the  said  passenger  station 
at  111th  street  and  Second  avenue,  as  shown  by  the  evidence,  should  be  taken 
into  consideration."  This  was  but  an  abstract  proposition,  and  equivalent  to 
asking  that  the  court  should  find  the  law  to  be  as  stated  in  Newman  y.  Rail- 
road Co.,  118  N.  T.  628,  28  N.  £.  Bep.  901,  and  other  like  cases;  and,  fur- 
ther than  this,  the  request  would  be  inapplicable  to  tbe  case,  unless  the 
court  had  found,  or  should  have  found,  in  answer  to  a  request,  that  there 
were  peculiar  benefits.  There  were  requests  on  this  subject  made  by  de- 
fendants. Some  of  them  merely  referred  to  what  migbt  be  evidence  on  the 
subject  of  benefits,  and  not  tlie  existence  of  the  benefits,  as  inferred  from  the 
'Whole  of  the  evidence.  One  such  request  was,  "The  effect  of  the  stations  of 
the  elevated  road  is  to  increttse  the  trade  of  shops  in  the  immediate  vicinity." 
The  other  requests  which  the  court  refused  to  find  werelike  these:  "  (24)  The 
proximity  of  the  station,"  etc.,  "is  a  peculiar  benefit  to  the  rental  value  of  the 
store,"  etc.  "(25)  The  proximity  of  tbe  station,"  etc,  "is  a  peculiar  benefit 
and  enhancement  of  the  value  of  plaintiff's  premises."  Tbe  existence  of  tbe 
peculiar  benefit  is  not  to  be  presumed  aa  matter  of  law.  It  is  to  be  proved 
as  a  matter  of  fact.  A  peculiar  benefit  is  to  be  discriminated  from  a  general 
benefit,  arising  from  general  causes  that  may  enhance  tbe  value  of  tbe  par- 
ticular premises  in  coiumon  with  property  in  general.  It  is  to  be  shown  by 
witnesses  credible  to  the  tribunal,  and  whose  t^timony  is  in  itself  reasonable 
and  in  consonance  with  probability;  and,  too,  tbe  amount  of  tbe  value  of  the 
supposed  benefit  should  be  shown  with  reasonable  certainty  and  definiteness 
to  require  tbe  court  to  find  that  there  was  benefit,  the  value  of  which  the  de- 
fendants were  entitled  to  be  iUlowed.  A  benefit  to  a  nominal  amount  only, 
would  not  help  the  defendants  in  an  assessment  of  the  damages.  The  court 
was  not  in  error  in  refusing  to  find  as  asked  in  these  requests.  The  testi- 
inony  did  not  call  incontrovertibly  for  a  different  action,  nor  did  the  prepon- 
derance of  testimony.  The  appellant  supposes  that  tbe  testimony  showed 
that,  after  the  railroad  was  established  in  front  of  tbe  premises,  there  was  no 
diminution  of  the  rental  value,  and,  on  tbe  contrary,  a  steady  increase  of  it. 
Prom  this  it  does  not  follow  that  lessening  of  air  and  light,  and  of  conven- 
iences of  access,  had  not  a  hurtful  effect  upon  the  rental  value.  The  rents 
received  might  have  been  greater,  if  the  air  were  freer  and  purer,  tbe  light 
brighter,  and  the  access  unincumbered.  Such  a  case  may  make  it  difficult 
for  the  plaintiff  to  prove  damages,  but  not  impossible.  The  finding  of  tbe 
oourt  should  be  sustained.    Judgment  afBrmed,  with  oosts. 
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Johnson  t>.  Union  Switch  &  Siqnal  Co. 
(Swpertor  Court  (tf  New  York  Ctty,  Oeneral  Term.    Marob  8,  IflBL) 

1.  C0HT&ACT8 — Tebmination — Action  fok  Breach. 

A  contract  between  plalntill  and  defendant  company,  whereby,  in  oonsideratioii 
of  the  assignment  of  certain  inventions,  plaintiff  was  appointed  manager  of  defend- 
ant at  a  salary  of  (5,000,  and  to  be  paid  (3,000  per  year  as  royalty,  and  10  per  cent,  of 
net  profits,  provided  that  the  contract  should  continue  for  10  years,  subject,  after 
two  years,  to  termination  by  either  party  on  one  year's  notice,  or  by  the  death  or 
incapacity  of  plaintiff,  and  that  in  the  event  of  termination  the  "company  [by  rea- 
son of  the  expenditures  that  shall  have  been  made  during  the  continuance  of  this 
agreement]  shall  have  a  license  [not  exclusive]  to  use  all  inventions  that  may  have 
been  used  in  carrying  on  the  business  of  the  company  on  the  payment  of  (ii,5U0  per 
year,  said  sum  to  be  paid  quarterly. "  Held,  that  the  contract  was  not  "  termi- 
nated" by  the  discharge  of  plaintiff  from  defendant's  service  without  cause,  and 
no  action  would  lie  thereon  for  the  payment  of  the  (6,500  royalty. 

S.  COKPORATION — CONTBACTS— AUTHOHITT   OF  PrBSIDENT. 

An  admission  by  defendant's  president,  made  on  such  discharge,  that  the  royal- 
ties would  be  paid,  would  not  bind  defendant,  in  the  absence  of  evidence  that  he 
was  authorized  liy  the  company  to  make  such  promise  or  put  such  construction  on 
the  contract. 
8.  Judgment— Res  Judicata. 

A  judgmentin  an  action  forsquarterlypaymentunderacontract,  recovered  by  an 
assignee  of  the  payee  party  thereto,  is  not  admissible  in  evidence  as  res  jadlaita  as 
to  defendant's  general  liability  under  the  contract  in  an  action  by  the  assignor  to 
recover  a  subsequent  quarterly  payment. 

Exceptions  from  Jury  term. 

Charles  It.  Johnson  sued  the  Union  Switch  &  Signal  Company.     The  com- 
plaint  was  dismissed,  and  exceptions  ordered  to  be  heard  at  general  term. 
Argued  before  Sedgwick,  C.  J.,  and  Tbuax,  J. 
6eorye  W.  Miller,  for  plaintiff.    John  W,  Bouston,  for  defendant. 

Feb  Cubiah.  The  action  was  upon  a  written  contract  between  the  parties 
to  the  action.  It  provided:  (1)  That  plaintiff  be  made  general  manager  of 
the  defendant.  (2)  That  he  receive  86,000  each  year  as  salary.  (3)  That 
be  thereby  granted,  sold,  and  conveyed  to  the  said  company,  except  as  there- 
inafter provided,  the  exclusive  right  to  the  use  of  all  the  inventions  of  the 
plaintiff  relating  to  the  signal  business  that  he  then  had,  or  might  tberettfter 
acquire,  and  also  the  right  to  use  certain  inventions  designated.  (4)  Thattiie 
company  pay  for  the  use  of  the  inventions  $3,000  each  year,  in  quarterly  pay- 
ments. (5)  That  one  Henry  Johnson  be  employed.  (6)  That  the  plaintilf, 
in  addition  to  the  other  compensations  to  him,  receive  10  per  cent,  of  net  prof- 
its. (7)  It  is  mutually  agreed  that  this  contract  shall  continue  for  a  period  of 
10  years,  subject  to  termination  by  either  party,  however,  by  one  year's  no- 
tice in  writing  to  the  other  party,  at  any  time  after  the  second  year,  or  by  the 
death  of  Charles  B.  Johnson,  or  by  his  permanent  inability  lo  perform  his 
duties  as  general  manager.  (8)  It  is  further  mutually  covenanted  and  agreed 
that,  in  the  event  of  the  termination  of  this  agreement,  the  said  company  (by 
reason  of  the  expenditures  that  shall  have  been  made  during  the  continuance 
of  this  agreement)  shall  have  a  license  (not  exclusive)  to  use  all  of  the  inven- 
tions that  may  have  been  used  in  carrying  on  the  business  of  the  company,  on 
the  payment  of  $6,500  per  year,  said  sum  to  be  paid  quarterly;  and  shall  be 
entitled  to  purchase,  from  Charles  K.  Johnson  or  bis  executors,  the  exclusive 
right  to  use  all  of  the  said  inventions  upon  as  favorable  terms  as  be  or  his  ex- 
ecutors may  be  willing  to  grant  to  any  other  ]>arties.  (9)  That  the  agree- 
ment shall  take  effect  from  June  1,  1886.  And  (10)  that,  in  the  event  of  the 
business  of  the  company  being  terminated  by  cin umntanc'S  over  which  its 
officers  have  no  control,  the  contract  should  be  null  and  void,  and  the  license 
to  use  the  inventions  referred  to  should  cease,  and  all  rights  therein  should 
revert  to  the  plaintiff.  The  action  was  for  a  quarterly  payment  under  the 
eiffbtb  section  of  the  contract.    The  plaintiff  claimed  that  tbere  had  been 
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a  termination  of  the  contract,  within  the  meaning  of  that  section,  caused  by 
a  breach  of  the  contract  on  defendant's  part  in  discharging  without  cause  the 
plaintiff  from  its  service.  The  defendant  tool{  the  position  that  the  termina- 
tion meant  was  such  as  liad  been  provided  for  in  the  earlier  part  of  the  contract 
in  its  seventb  section.  If  there  were  no  breal;  between  tlie  sections,  and  the 
word  "eiglith"  omitted,  by  reading  the  two  sections  together, as  If  they  were 
one,  it  would  be  cleai'  tliatthe  words  "continue"  and  "terminate,"  of  the  early 
part  of  the  section,  referred  to  the  same  condition  that  is  Indicated  by  the  words 
"termination"  and  "continuance,"  of  the  latter  part  of  the  section.  There 
was  no  necessity  of  using  "said"  or  "aforesaid."  The  words  having  been 
once  used,  and  nothing  intervening  to  indicate  a  purpose  to  change  the  mean- 
ing, a  repetition  of  the  words  is  a  repetition  of  the  meaning.  The  construc- 
tion of  the  plaintiff  involves  the  following  reading:  That,  in  the  event  of 
a  breach  of  this  agreement  by  the  company,  the  company  shall  have  a  license 
(not  exclusive)  to  use,  etc.  A  contract  should  not  be  construed  so  as  to  pro- 
vide, in  its  executory  aspects,  for  bringing  about  its  breach,  if  it  be  possible  to 
avoid  such  construction.  Such  a  construction  would  involve  the  idea  that  by 
the  eighth  section  the  plain  tift  intended  to  offer  to  the  defendant  a  motive  to  dis- 
cbarge him.  Tbeeiglitlisection,  in  its  provisions,  shows  what  was  meant  in  the 
use  of  the  words  "termination  of  this  agreement."  Immediately  after  these 
words  is  the  clause  in  parenthesis  "(by  reiison  of  the  expenditures  that  shall 
have  been  made  during  the  continuance  of  this  agreement.)"  The  termina- 
tion was  to  beat  the  end  of  the  intended  continuance.  The  expenditures  were 
such  as  would  be  made  through  10  years,  or,  if  notice  were  given,  through 
three  years.  Such  was  the  consideration  to  the  plaintiff  for  making  the  license. 
If  his  discharge  would  make  the  provision  operative,  then  it  might  be  a  dis- 
cbarge at  the  end  uf  a  day's  service,  as  well  as  at  the  end  of  a  year's  service; 
as  well  when  a  few  dollars  had  been  expended  us  when  several  hundred  dol- 
lars had  been.  At  the  end  of  a  day's  service  many  inventions  might  have 
been  used  for  the  business  of  the  conipany  or  only  one.  If  a  breach  by  dis- 
charge terminated  the  contract,  then  by  the  eighth  section,  if  the  defendant 
used  that  one  invention,  it  would  be  bound  to  pay  $6,500  a  year,  which 
was  intended  by  the  parties  to  be  the  compensation  for  the  use  of  all  tlie  in- 
yentions  that  might  be  employed  in  the  company's  business  through  10  years. 
There  appearing  to  be  no  reason  for  the  use  of  the  word  "termination"  in  the 
eighth  section  in  any  other  sense  than  that  of  the  words  "continue"  and 
"terminate"  in  the  seventh  section,  it  must  be  held  that  a  breach  of  the  con- 
tract by  the  defendant  did  not  terminate  the  contract  within  the  meaning  of 
the  eighth  section.  It  does  not  follow  from  this  that  if  it  used,  as  the  com- 
plaint avers  it  did,  after  plaintiff's  discharge,  the  inventions  of  plaintiff 
that  had  been  used  in  the  business,  the  plaintiff  will  be  deprived  of  a  valuable 
property  right  without  compensation,  for  the  defendant  is  liable  for  the 
value  of  that  use.  The  answer,  taking  all  its  averments  together,  does  not 
admit  that  there  was  a  termination  of  the  contract  as  provided  for  ih  the 
eighth  section. 

It  is  claimed  that  a  judgment  roll  offered  by  plaintiff  was  improperly  ex- 
cluded. It  was  in  an  action  against  this  defendant  brought  by  one  Miller, 
as  the  assignee  of  the  present  plaintiff,  of  a  quarterly  payment,  under  section 
8.  In  that  action  Miller  recovered.  It  is  urged  that  the  judgment  was  a 
final  adjudication,  as  to  the  parties  lo  this  action,  of  the  issue  of  whether  th^ 
present  defendant  whs  liable  under  section  8.  The  fact  that  the  action  was  not 
between  the  same  parties  is  a  valid  objection  to  the  judgment  roll  as  evidence, 
unless  the  objection  is  obviated  by  considerations  growing  out  of  the  rules  of 
estoppel.  It  is  said  that  the  parties  to  this  action  are  in  privity  with  the 
parties  to  the  former  action.  Of  course  there  is  no  privity,  so  far  as  the  de- 
fendant is  concerned,  because  it  was  a  party.  As  to  the  present  plain- 
tiff being  in  privily  with  the  former,  it  could  rest  only  on  their  relation  as  as- 
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signer  and  assignee.  While  there  may  be  a  privityof  estate  or  of  title,  there  is 
none  as  respects  the  jadgment,  in  favor  of  the  present  plaintiff.  If  titers 
were,  it  would  Innd  them  motnallj  to  the  estoppel  growing  out  of  the  rela- 
tion, and  if  the  plaintiff  of  the  former  action  had  l>een  defeated,  as  to  a  singla 
quarterly  payment  nnder  the  contract,  the  present  plaintiff  would  be  boond  by 
it,  and  would  bare  noaction  against  the  defendant  for  the  other  installnoents. 
But  the  present  plaintiflf  is  not  bound  by  the  estoppel,  because  he  did  not  gain 
his  interest  after  the  so-called  "estoppel"  came  into  existence.  In  no  sense 
did  the  plaintiff  of  the  former  action  represent  the  present  plaintiff.  Nor  is 
the  present  defendant  in  the  position  of  one  who  takes  a  right  burdened  with 
what  will  constitute  an  estoppel,  for  all  its  rights,  as  presented  in  this  action, 
were  in  existence  prior  to  the  judgment.  The  defendant  is  not  estopped  by 
the  judgment,  inasmuch  as  it  does  not  claim  through  one  who  is  estopped  by 
it.  2  Smith.  Lead.  Cas.  664,  665;  Carver  v.  Jackson,  4  Pet.  83;  Campbell  v. 
Hall,  N.  Y.  575.  The  judgment  roll  was  correctly  excluded.  Certain  plead- 
ings in  actions  between  the  present  parties  were  given  in  evidence.  It  is 
nrged  by  the  plaintiff  that,  as  in  them,  the  defendant  admitted  and  averred 
a  "wrongful  termination  of  the  contract,"  that  was  an  admission  of  the 
termination  which  put  in  operation  the  provisions  of  the  eighth  section.  This, 
however,  is  opposed  to  the  views  that  have  been  expressed  as  to  the  construc- 
tion of  that  section.  At  the  time  the  plaintiff  was  discharged  by  the  presi- 
dent of  the  company,  the  plaintiff  said  to  him:  "Of  coarse,  you  will  pay  me 
the  $6,500  a  year  royalty;"  and  was  answered:  "Yes,  oh,  yes;  we  shall  pay 
the  royalties."  There  was  no  evidence  that  the  president  was  authorized  by 
the  company  to  make  this  promise  for  it,  or  to  put  a  construction  npon  the 
Contract  that  had  been  made.  The  exceptions  are  overruled,  and  judgment 
ordered  for  defendant,  upon  the  direction  that  complaint  be  dismissed,  with 
costs. 


MnJiSN  et  al.  v.  Foao  et  al. 
(9iip«rtor  Court  q^  New  York  COy,  Oeneral  Term.    Mareb  S,  1891.) 

RarsKKNCE — Whir  ORDniED. 

Where,  on  the  appUcatioa  for  an  order  of  refereaoe  on  the  noond  that  the  aeUea 
would  involve  the  taking  of  a  long  aocovnt,  the  character  of  the  cikse  as  diBdoaed 
by  all  the  papers  shows  that  there  are  no  difficult  questions  of  law,  the  fact  that 
the  only  speclQc  allegation  of  such  fact  was  made  by  plaintlft,  who  Is  not  a  lawyer, 
will  not  prevent  a  reference. 

Appeal  from  special  term. 

Loring  R.  Millen  and  another  sued  John  C.  Pogg  atid  another.  Defend- 
ants appealed  from  an  order  of  reference,  granted  on  the  ground  that  the  trial 
of  the  action  would  involve  the  taking  of  a  long  account. 

Argued  before  Sedgwick,  C.  J.,  and  Tkttax  and  Dtjgko,  JJ. 

L.J.  Morrison,  for  appellants.    James  O.  Janeway,  for  respondents. 

Per  Curiam.  Although  the  only  specific  allegation  that  there  were  no 
diflScult  questions  of  law  was  made  by  the  plaintiff,  who  was  not  a  lawyer,  yet 
the  character  of  the  case,  as  disclosed  by  all  the  papers,  showed  there  was  no 
such  question.  Welsh  v.  Darragh,  52  N.  Y.  590,  and  other  cases,  required 
that  the  judge  below  should  make  the  order  appealed  from.  Order  affirmed, 
with  910  costs.    All  concur. 


Holmes  et  al,  v.  Evams  et  al. 
(Superior  Court  of  New  York  Citu,  General  Term.    Xaroh  3, 18BL) 
CtoKSTBnoTioH  or  Cohtract. 

Plaintiffs,  being  employed  by  defendants  on  stipulated  tenna  to  litigate  ear- 
tain  claims,  effected  a  settlement,  which  defendants  refused  to  carry  out.  Plaln- 
tUta  gave  a  blank  consent  for  a  substitution  of  attorneys,  stipulating  that  thqy 
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riiould  receive  the  agreed  compeiiBation  U  the  claims  were  settled  on  the  wme 
terms.  Held,  that,  od  a  floding  by  a  referee  that  the  terms  were  not  nibetMitiAUj 
the  aame,  plaintiff*  could  not  recover. 

Appeal  from  judgment  on  report  of  referee. 

Artemaa  H.  Holmes  and  another  sued  Qeorge  S.  Evans  and  another,  to  re- 
cover shares  of  stock  claimed  to  be  due  from  defendants  for  services  as  attor- 
neys.   Judgment  entered  upon  the  report  of  a  referee.    Plaintiffs  appeal. 

Argned  before  Sedgwick,  G.  J.,  and  Tritax  and  Duoro,  JJ. 

William  B.  ffomblower,  for  appellants.  John  0.  Tomlin$«n,  for  respond^ 
enta. 

Per  Curiam.  The  plaintiffs  were  employed  as  attorneys  at  law  by  the  de- 
fendants to  litigate  certain  claims  or  to  maice  a  settlement  of  them.  They, 
the  plaintiffs,  by  negotiation,  were  able  to  make  a  settlement.  This,  how- 
ever, was  not  satisfactory  to  the  defendants.  Thereupon  the  plaintiffs  gave 
to  defendants  a  blank  consent  to  substitute  attorneys,  and  wrote  a  letter  con- 
senting that  the  defendants  should  proceed  to  make  a  settlement,  and  adding: 
"In  the  event  that  you  settle  the  controversies  upon  substantially  the  same 
terms  as  yon  reject,  we  shall  be  entitled  to  the  compensation  provided  for  the 
agreement."  The  plaintiffs,  therefore,  are  not  entitled  to  recover,  unless  the 
settlement  afterwards  made  contained  substantially  the  same  terms  as  did  the 
settlement  which  the  plaintiff  could  have  made.  The  referee  finds  that  the 
terms  were  not  substantially  the  same.  This  is  supported  by  the  tenor  of  the 
respective  settlements.    Judgment  afiBrmed,  with  costs.    All  concnr. 


Habt  0.  Wii:j>er  et  al. 

{Suvtrior  Court  of  New  York  Ctty,  Oenerat  Term.    Mareh  •,  1891.) 

An»«Ai<— WwoHT  or  Etidbnob. 

Where  the  evidence  is  oonfliotin?,  and  no  errors  were  made  la  receiving  or  ev- 
oluding  evidence,  the  judgment  will  be  affirmed. 

Appeal  from  special  term. 

Samuel  S.  ilart  sued  James  W.  Wilder.  Judgment  for  defendants,  sod 
plaintiff  appeals. 

Argued  before  Sedgwick,  G.  J.,  and  Duoro,  J. 

Cephas  Brainerd,  Jr.,  for  appellant,  laaao  8.  Catlin,  {B.  F.  Traofi,  of 
counsel.)  for  respondents. 

Per  Gttriah.  The  judgment  of  the  trial  Judge,  waa  made  ander  circum- 
stances which  afforded  superior  opportunities  for  the  determination  of  ques- 
tions of  serious  doubt  upon  conflicting  evidence,  and  some  deference  should 
for  this  reason  be  accorded  it  The  doubts  raised  by  the  evidence  are  sueb 
that  this  deference,  though  no  more  than  is  due,  sufflces  to  impel  an  af- 
firmance of  the  judgment.  No  errors  appear  to  have  been  made  in  tba 
admission  or  exclusion  of  evidence,  and  no  request  seems  to  have  been  made 
for  an  accounting  other  than  as  of  a  partnership.  The  judgment  should  be 
affirmed,  with  costs. 


Phbndc  Ins.  Co.  e.  Parsons. 
ISuperlor  Court  of  New  York  City,  General  Term.    March  3, 1891.) 
Uabinb  Inbobaxob— Contkaot. 

The  clause  in  a  cargo  policy  Insuring  advances,  which  was  accompanied  by  a 
freight  policy,  that  "it  is  understood  that  freight  and  advances  insured  under  tUs 
policy  are  subject  to  the  terms  and  conditions  of  freight  policy  attached  hereto," 
does  not  imply  ttiat  the  insurance  of  advances  are  not  subject  to  ttie  tenns  o<  the 
cargo  policy. 

SAXK— iNSUBANOa  OF  ADVANCBS — PaTMBNT — SVBROOATtOH. 

Dnder  an  agreement  with  the  owners  of  a  vessel,  defendant's  odvsnoes  thereoa 
were  to  tie  insured  by  bim  at  his  own  rialc,  and  he  procured  ttie  amount  thereof,  M> 
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eether  wltb  commissions,  on  procuring  a  charter,  and  expenses  of  insnrance,  to  be 
Indorsed  as  advances  on  an  open  policy  be  held  with  plaintiff,  not  informing  plain- 
tiff that  the  owners  were  not  liable  in  case  of  loss,  which  under  the  terms  of  the 
Solicy  vitiated  it.  The  company  paid  the  loss  accruing,  and  took  an  assignment  of 
efendant'B  alleged  claim  against  the  owners,  which  it  prosecuted.  Being  de- 
feated, it  brought  action  against  defendant.  Meld,  that  defendant  oonld  not  ob- 
ject that  the  pajrment  included  other  than  adTBnces. 
8.  RiORT  TO  CoeTs. 

The  costs  of  the  action  against  the  owners  oould  be  recovered,  though  no  noHae 
of  the  suit  was  given  to  defendant;  but  a  counsel  fee  could  not  be  recovered. 

Appeal  from  jury  term. 

The  delendant's  firm,  Parsons  &  Loud,  shipping  and  oommiBslon  merchants, 
procured  a  charter  for  the  bark  Elliot  Ritchie,  and  made  advances  to  her  on 
the  iniiater's  draft,  and,  writing  her  owners  to  that  effect,  received  in  reply  a 
letter  asking  them  to  "get  the  advances  insured,  if  you  have  not  already  done 
so,  so  that  in  case  of  loss  you  will  not  call  upon  the  owners  for  the  advances." 
At  that  time  Parsons  &  Loud  were  carrying  an  open  policy  of  insurance  witb 
piaintiif,  consisting  of  a  cargo  policy,  to  which  was  annexed  a  freight  policy. 
The  cargo  policy  contained  the  following:  "It  is  understood  that  freight  and 
advances  insured  under  this  policy  are  subject  to  the  terms  and  conditions  ol 
freight  policy  attached  hereto,"  and  insured  defendant  on  "cargo, freight, and 
advances."  It  also  contained  the  following  clause:  "In  case  of  ar;  :igree 
inent  or  act,  past  or  future,  by  the  insured,  whereby  any  right  of  re  r.ery  of 
the  insured  against  any  persons  or  corporations  to  released  or  lost,  which 
would,  on  acceptance  of  abandonment  or  payment  of  loss  by  this  company, 
belong  to  this  company  but  for  such  agreement  or  act,  or  in  case  this  insur- 
ance is  made  for  the  benefit  of  any  carrier  or  bailee  of  the  property  insured 
other  than  the  person  named  as  insurer,  the  company  shall  not  be  bonnd  to 
pay  any  lo.ss,  but  its  right  to  retain  or  recover  the  premium  shall  not  be  af- 
fected."  The  freiglit  policy  contHined  no  such  olbuae  as  the  above.  After 
the  receipt  of  the  letter  from  the  bark's  owners.  Parsons  &  Loud  applied  to 
plaintiff  to  indorse  upon  the  policy  for  their  own  account  the  sum  of  91,500 
for  advances  on  the  bark.  The  bark  was  totally  lost,  together  with  the  cargo 
on  board,  by  the  perils  insured  against.  Plaintiff  refused  to  pay  defendant's 
claim,  except  on  an  assignment,  which  was  given  as  follows:  "For  and  in 
consideration  of  the  sum  of  flfteen  hundred  dollars,  the  receipt  of  which  is 
hereby  acknowledged,  we  hereby  assign  and  transfer  to  the  Phenix  Insurance 
Company  of  Brooklyn  flfteen  hundred  dollars  (amount  insured  by  us  in  said 
Phenix  Insurance  Company,  March  31,  1884,  as  advances)  of  our  claim  of 
fifteen  hundred  and  seventy  47-100  dollars,  which  we  have  against  bark  Elli- 
ot Ritchie  and  owners  for  advances,  commissions,  etc.,  for  her  late  voyage 
from  Brunswick,  Ga.,  to  Buenos  Ayres.  on  which  voyage  she  became  s  total 
loss."  "In  consideration  of  the  amount  insured  as  advances  on  this  vessel 
being  paid,  all  claim  on  act.  of  this  draft  is  assigned  to  the  Phenix  Ins.  Co." 
Plaintiff  thereupon  brought  action  against  the  owners  of  the  bark,  and  was 
defeated,  for  the  reason  that  Parsons  &  Loud,  its  assignors,  bad  no  claim 
against  such  owners.  Whereupon  plaintiff  brought  suit  against  the  defend- 
ant, as  survivor,  to  recover  the  payment  made  to  him,  aud  also  the  expenses 
of  the  litigation  against  the  bark's  owners;  claiming  that  it  insured  defend- 
ant on  the  basis  of  its  being  a  case  of  simple  advances,  for  which  both  vessel 
and  owners  were  responsible.  On  the  first  trial  the  complaint  was  dismissed, 
but  upon  appeal  a  new  trial  was  granted.  4  N.  Y.  Supp.  621.  Upon  the 
second  trial  a  verdict  was  directed  for  plaintiff. 

Argued  before  Sedgwick,  C.  J.,  and  TiiUAX,  J. 

W.  W.  Goodrich,  for  appellant,     ffeorge  A.  Black,  for  respondent. 

Per  Curiau.    The  issues  in  this  action  have  been  passed  upon  heretofore 
as  reported.    4  N.  Y.  Supp.  621.    The  learned  counsel  for  appellant  argues 
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that  there  are  io  the  present  case  differences  from  the  former  case  which  call 
for  another  result.  He  adverts  to  the  fact  that  on  the  former  trial  it  did  not 
appear,  as  it  does  now,  that  the  policy  on  which  the  insurance  for  advances 
WHS  made,  called  the  "cargo  policy,"  was  accompanied  by  a  policy  called  the 
"freight  policy."  The  freight  policy  does  not  contain  a  S(>eeial  clause,  upon 
which,  the  counsel  argues,  tlie  former  decision  is  based,  and  the  cargo  policy 
contained  the  following  clause:  "It  is  understood  that  freight  and  advances 
Insured  under  this  policy  are  subject  to  the  terms  and  conditions  of  freiglit 
policy  attached  hereto."  This  does  not  imply  that  insurance  of  advances  are 
not  subject  to  the  terras  of  the  cargo  policy  which  insures  theadvances.  And 
the  implied  right  of  the  plaintiff  to  be  subrogated  to  the  defendant's  claim 
against  the  owners  for  the  reimbursement  of  advances  would  secure  the  same 
result  in  this  action  as  has  been  placed  before  upon  the  special  clause.  On 
the  trial  the  counsel  for  defendant  objected  to  there  being  included  in  the  re- 
covery as  being  \--  -t  of  defendant's. claim  against  the  owner,  and  yet  not  be- 
ing advances,  v  i  .m  was  the  thing  insured,  certain  commissions  on  charter 
and  expense  of  insuring  advances.  The  objection  was  correctly  overruled,  for 
by  the  assignment  of  the  claims  to  the  plaintiff  tliere  was  an  implied  warranty 
that  the  claims  amounted  to  $1,5U0,  which  in  fact  comprised  the  commission 
and  expense  of  insurance.  Against  the  objection  of  defendant,  the  court 
allowed  a  recovery  for  the  amount  of  certain  expenses  incurred  by  plaintiff, 
in  connection  with  a  litigation,  for  the  recovery  against  the  owners  of  the 
r'aims  for  advances.  The  matter  involved  wais  not  much  discussed  in  the 
aigument  of  the  appeal.  The  plaintiff  was  not  entitled  to  recover  for  serv- 
ices of  counsel  the  charge  of  (250.  Sedg.  Dam.  292,  note  2.  The  costs  of 
the  action  were  rightly  recovered.  Although  the  defendants  did  not  have 
notice  of  the  action,  the  costs  were  an  actual  and  definite  expense  to  which 
the  plaintiffs  were  subjected,  by  acting  upon  tiie  defendant's  warranty.  Arm- 
strong V.  Percy,  5  Wend.  535.  These  costs  amounted  to  $36.65.  There 
was  not  snflBclent  proof  to  justify  the  recovery  of  68.57  for  type-writing  and 
copies  of  brief.  The  judgment  should  be  modified  by  deducting  the  amounts 
that  have  been  specified,  and  as  modified  affirmed,  without  costs  to  either  party. 


Altieri  v.  Lyon. 
(Superior  Cottrt  of  Neto  York  City,  General  Term.    Ifaroh  2, 1891.) 

1.  MscHAinos'  Liens — Convetancb  in  Fbaud  ov  Libnb. 

The  owner  of  lots  upon  which  was  a  building  loan  mortgage,  deeded  them  to  an- 
.  other  under  an  agreement  whereby  the  latter  promised  to  erect  buildlDgrs  thereon, 
and  to  give  a  mortgage  to  secure  payment  of  the  consideration,  and  the  grantor 
promised  to  advance  the  balance  due  on  the  building  loan  mortgage.  The  grantor 
was  on  the  property  after  the  deed  was  made ;  and  after  the  grantee  had  contracted 
with  plaintiff  to  do  part  of  the  work  in  erecting  the  buildings,  the  grantor  toolc  a 
deed  back  from  the  grantee  through  a  third  person,  on  default  in  the  payment  of 
the  mortgage  given  to  him  by  the  grantee,  and  in  consideration  of  the  release  by 
the  grantor  of  a  note  g^ven  as  liquidated  damages.  Held,  that  the  transaction  was 
valid,  and  did  not  show  fraud  as  to  mechanics  and  material-men. 

8.  Samb — Failubb  to  Establish  Lien— Pebsonal  Jcsqment. 

Mechanics'  Lien  Act  N.  t.  1885,  {;  15,  (Laws  18S5,  c.  842,)  providing  that,  when- 
ever in  any  action  brought  under  the  provisions  of  the  act  the  claimant  shall  fail 
for  any  reason  to  establish  a  valid  lien,  he  may  recover  judgment  against  the  party 
or  parties  to  the  action  for  such  sum  as  may  appear  to  be  due,  and  which  he  might 
recover  in  an  action  upon  a  contract  against  the  said  party,  was  intended  to  allow 
the  mechanic  or  material-man  to  recover  a  money  judgment  if  his  action  to  fore- 
Close  a  lien  was  defeated  by  reason  of  informality  in  the  lien,  or  neglect  to  enforce 
it  in  time.  It  does  not  allow  a  recovery  against  others  than  the  person  with  whom 
the  contract  to  furnish  labor  or  materials  was  made. 

Appeal  from  special  term. 

Action  by  Pietro  Altieri  against  Dorr  Lyon  to  foreclose  a  mechanic's  lien. 
The  premises  were  originally  owned  by  Lyon,  who  gave  a  building  loan  mort- 
gage thereon  to  secure  a  loan  by  the  Equitable  hite  Insurance  Company. 
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Subsequontly  Lyon  sold  tbe  premises  to  Smith  under  an  agreement  whereby 
Smith  assumed  the  mortgage  and  agreed  to  erect  buildings  on  the  piemises, 
and  gave  a  purchase-money  mortgage  and  a  note  to  secure  the  performance  of 
his  agreement  to  build.  Lyon  agreed  to  advance  Sniitii  the  unpaid  balance 
of  the  building  loan.  Before  the  buildings  were  completed.  Smith  conveyed 
tbe  premises  to  one  Hayden,  who  conveyed  to  Lyon. '  Further  facts  appear 
from  the  opinion. 

Argued  before  Sedgwick,  C.  J.,  and  Trcax  and  Duobo,  JJ. 

Bartow  8.  Weeks,  tot  appellant.  Thoiiiall,  Sqtiiers  «£  Conatant,  for  re- 
spondent. 

Tbuax,  J.  The  complaint  alleges  that  at  a  certain  time  the  defendant, 
Lyon,  was  tbe  owner  of  certain  premises;  that  thereafter  he  transferred  the 
said  premises  to  one  Smith  upon  the  understanding  and  agreement  that  said 
Smith  should  immediately  erect  16  dwelling-houses  thereon  for  tbe  said  de- 
fendant Lyon;  that  such  conveyance  was  made  without  legal  consideration, 
and  as  a  cover,  and  with  the  fraudulent  purpose  and  intent  on  the  part  of  the 
defendant,  Lyon,  to  escape  any  personal  liability  on  his  part  for  the  expense 
incurred  for  the  improvement  by  said  buildings  of  said  premises  for  his  bene- 
fit, and  to  hinder,  delay,  and  defraud  tbe  mechanics  and  laborers  doing  work 
and  furnishing  materials  for  said  buildings;  that  thereupon  and  thereafter 
said  Smith  entered  into  a  contract  with  the  plaintiff  to  build  the  stone  foun- 
dation wall  of  the  said  houses  to  be  erected  on  said  property,  and  that  tbe  de- 
fendant, Lyon,  informed  the  plaintiff  that  he,  said  Lyon,  had  tbe  money  to 
build  tbe  houses,  and  that,  if  he,  the  plaintiff,  would  enter  into  a  contract 
with  said  Smith  to  build  said  stone  foundation  walls,  be,  Lyon,  would  pay  <w 
cause  to  be  paid  to  tbe  plaintiff  every  two  weeks  tbe  amount  then  due  hiaa 
for  building  the  walls;  that  in  pursuance  of  said  agreements  the  plaintiff  did 
certain  work,  and  that  there  is  now  due  him  the  sum  of  9910.68,  under  said 
agreements;  that,  after  the  plaintiff  had  done  said  work,  Smith  conveyed  tbe 
premises  to  one  Hayden,  who  conveyed  them  to  the  defendant,  Lyon;  that 
such  transfers  were  made  without  consideration,  and  were  made  for  tbe  pur- 
pose of  hindering,  delaying,  and  defrauding  the  mechanics,  laborers,  and  naa- 
terial-men  who  had  furnished  work  and  materials  on  said  property,  and  to 
prevent  the  property  being  subject  to  any  possible  judgment  liens  against  said 
Smith.  The  answer  was  a  general  denial,  except  that  tbe  conveyances  from 
Lyon  to  Smith,  from  Smith  to  Hayden,  and  from  Hayden  to  Lyon,  were  ad- 
mitted. Tbe  court  at  special  term  found  as  matter  of  fact  that,  after  the  re- 
cording of  the  deed  from  Lyon  to  Smith,  Lyon  remained  in  actual  possession 
of  the  property,  and  as  matter  of  law,  that,  notwithstanding  the  making  and 
recording  of  the  said  deed,  the  defendant,  Lyon,  remained  the  equitable  and 
true  owner  of  tbe  premises  therein  described.  It  also  found  that  the  deeds 
from  Smith  to  Hayden  and  from  Hayden  to  Lyon  were  made  without  con- 
sideration, and  that  the  transfers  of  the  property  by  Smith  to  Hayden  and 
Hayden  to  Lyon  was  a  legal  fraud  upon  the  plaintiff  and  the  other  mechanics 
and  material-men  who  bad  performed  work  upon  and  furnished  material  for 
the  buildings  upon  said  property;  and  as  matter  of  law  that  said  conveyance 
from  Smith  to  Hayden  and  from  Hayden  to  the  defendant,  Lyon,  was  a  legal 
fraud  upon  the  plaintiff  and  the  other  mechanics  and  material-men  who  bad 
performed  work  upon  and  furnished  material  for  the  buildings  upon  tbe  said 
property. 

We  do  not  think  that  the  evidence  warrants  tbe  findings  of  fact  made  at 
the  special  term.  The  transactions  between  Lyon  and  Smith  were  valid  trans- 
actions. Under  them  Smith  became  the  owner  of  tbe  property,  subject,  bow- 
ever,  to  certain  mortgages  to  Lyon  and  to  others.  As  such  owner  be  had  the 
right  to  dispose  of  the  property.  There  is  no  evidence  to  show  that  Lyon  re- 
mained in  tbe  actual  possession  of  the  property.    The  evidence  rather  8lx>ws 
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that  !=imitli  was  in  the  possession  of  the  property.  If  Lyon  was  on  the  prop- 
erty after  the  conveyance  to  Smith  be  was  there  for  thepurpose  of  protecting 
his  own  interest  as  mortgagee,  who  was  under  a  contract  to  advance  money 
to  Smith,  the  builder.  The  evidence  shows  tliat  Smith  became  unable  to  carry 
«i]t  his  contract  with  Lyon  to  erect  certain  buildings  on  said  premises,  and 
that,  because  of  his  said  inability,  the  mortgages  to  Lyon  became  due,  and 
Lo'on  had  the  right  to  foreclose  these  mortgages.  By  an  agreement  between 
Smith  and  Lyon,  and  for  a  valuable  consideration,  namely,  the  giving  up  of 
a  Dote  of  91,500,  made  by  Smith's  wife  to  Lyon,  and  also  the  giving  up  of  the 
right  to  foreclose  the  said  mortgages,  Smith  conveyed  to  Lyon,  tlirough  Ilay- 
den,  tlie  said  property.  There  is  no  evidence  to  show  that  the  property  was 
worth  any  more  than  the  amount  that  Lyon  paid  for  it,  and  the  judgment  in 
favor  of  the  plaintiff  cannot  stand  unless  it  may  be  sustained  upon  a  point 
which  will  be  hereafter  considered.  It  was  alleged  in  the  complaint  that 
Smith  and  Lyon,  to  protect  and  relieve  the  defendant  Smith  from  any  per- 
sonal liability  by  reason  of  his  having  made  any  agreement  about  any  work 
upon  the  said  premises  or  materials  therefor,  entered  into  a  written  agree- 
ment whereby  the  defendant,  Lyon,  for  a  good  and  valuable  consideration, 
promised  and  agreed  to  and  with  the  said  Smith  that  he  would  pay  and  hold 
said  Smith  harmless  from  the  amount  then  due  to  the  plaintiff.  This  was 
denied  by  the  defendant.  The  trial  court  found,  in  substance,  as  alleged  in 
the  complaint  in  this  particular.  It  also  found  that  by  reason  of  the  facts 
stated  in  the  Qndings  of  fact  and  the  tiling  of  a  notice  the  plaintiff  acquired  a 
good  and  valid  and  sufficient  lien  against  the  said  buildings  and  premises 
above  described  under  the  laws  of  the  state  of  New  York.  It  may  be  that  the 
agreement  above  referred  to  would  authorize  the  court  in  holding  that  the 
defendant,  Lyon,  had  agreed  with  Smith  to  pay  the  amount  due  the  plaintiff, 
but  we  are  of  the  opinion  that  such  finding  of  fact  did  not,  with  the  other 
findings  of  fact  in  reference  to  the  filing  of  lien  and  so  forth,  warrant  the  con- 
clusion of  law  that  the  plaintiff  had  acquired  a  lien.  The  plaintiff  contends 
that  section  15,  c.  842,  of  the  Laws  of  1885,  which  is  to  the  effect  that,  when- 
ever in  any  action  brought  under  the  provisions  of  the  said  act  any  claimant 
shall  fail  for  any  reason  to  establish  a  valid  lien,  he  may  nevertheless  recover 
therein  judgment  against  the  party  or  parties  to  the  action  for  such  sum  or 
sums  as  may  appear  to  be  due  to  him,  and  which  he  might  recover  in  an  ac- 
tion upon  a  contract  against  the  said  party  or  parties.  We  are  of  the  opinion 
that  the  phrase  "judgment  for  such  sum  or  sums  as  may  appear  to  be  due  to 
faim"  refers  to  the  sum  or  sums  that  may  appear  to  be  due  to  him  from  tba 
person  with  whom  he  made  the  contract  to  perform  labor  or  furnish  materials. 
This  person  was  not  the  defendant,  Lyon.  Whether  or  not  he  has  a  cause  of 
action  against  Lyon  upon  his  promise  contained  in  Exhibit  C,  is  not  neces- 
sary for  ns  to  determine.  Certainly  it  would  not  be  right,  and  we  are  of 
the  opinion  that  it  was  not  the  intention  of  the  legislature,  to  allow  a  person 
to  bring  an  action  to  foreclose  a  mechanic's  lieu,  and  then,  if  he  be  defeated 
in  that  action,  to  recover  a  money  judgment  for  any  sum  that  may  be  due  on 
any  contract  between  him  and  the  defendant.  It  was  rather  the  intention  of 
the  legislature  to  allow  the  mechanic  or  the  furnisher  of  materials  to  recover 
a  money  judgment  if  his  action  to  foreclose  bis  lien  was  defeated  by  reason  of 
any  informality  in  the  lien,  or  by  reason  of  any  neglect  to  enforce  his  lien 
within  the  time  required  by  law.  The  judgment  is  reversed,  and  new  trial 
«ideredt  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 
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Duncan  v.  Prefebked  Mut.  Aco.  Ass'n  of  Kew  York. 
(Superior  Court  of  New  York  City,  Qmeral  Term.    March  8, 1891.) 

1.  AcoiSENT  Insubancb— Dux  DiLiaENCB — QnisTioN  voK  Jdkt. 

In  an  action  on  an  accident  insurance  policy  it  appeared  that  the  insured,  while 
crossing  railroad  tracks  in  going  to  the  station,  when  part  way  over  hod  his  view 
obstructed  of  the  further  track,  and,  as  he  was  approaching  it,  was  called  to  by  an 
employe  of  the  railroad  company  to  "look  out  for  the  express, "  and  was  shoutecl  to 
by  others,  and,  hastening  forward,  was  killed  by  the  express  train.  Held,  that  the 
question  whether  he  had  used  "ail  due  diligence  for  personal  protection, "  as  re- 
quired by  the  policy,  was  for  the  jury. 
SL  Same— VoLUNTART  Exposure. 

An  act  is  not  voluntary,  within  the  terms  of  the  policy,  excepting  loss  "from 
voluntary  exposure  to  unDecessary  danger, "  if  it  is  such  as  a  man  of  ordinary  pru- 
dence would  oe  induced  to  do  by  the  circumstances. 
8.  Saue. 

The  meaning  of  the  word  "accidental, "  as  used  in  the  policy,  is  for  the  jnry. 

4.  Same. 

The  mere  crossing  of  railroad  tracks  for  the  purpose  of  reaching  the  railroad  eta- 
tion  is  not  within  the  exception  in  the  policy  of  the  hazard  "of  standing  or  walking 
on  the  road-bed  or  bridge  of  any  railway. " 

5.  Same— Violation  of  Rules  of  Railroad. 

Under  the  defense  that  deceased  was  killed  "while  or  In  oonsequenoe  of  vio- 
lating the  law  or  the  rales  of  a  company"  within  an  exception  in  the  polley,  it  may 
be  shown  that  there  was  a  custom  of  crossing  the  tracks  at  the  place  In  questioa  to 
reach  the  station. 
0.  Same. 

The  charge  "that,  if  the  jury  find  that  plaintiffs  assignor  was  passing  the  croae- 
tng  in  question  upon  an  express  or  implied  Invitation  or  inducement  of  the  railroad 
company,  or  by  its  permission,  he  was  rightfully  there,"  is  not  erroneous  where  it 
appears  from  the  rest  of  the  charge  that  ft  was  meant  "rightfully  "as  regarded  the 
railroad  company. 

Appeal  from  trial  term. 

Sebastian  Duncan  ened  the  Preferred  Mutual  Accident  Associatioa.  From 
a  judgment  entered  upon  verdict  of  jury,  and  from  order  denying  motion  for 
new  trial,  made  upon  judge's  minutes,  defendant  appeals. 

Argued  before  Sedgwick  and  Thuax,  JJ. 

tfeorge  W.  Sill,  for  appellant.  PaiU  Wilcox,  {David  D.  Duncan,  of  oonn- 
sel,)  for  respondent. 

Per  Cttriah.  The  plaintift  sues  as  the  assignee  of  a  policy  of  insurance 
made  by  defendant,  insuring  one  Jansen,  theassignor,  "against  bodily  injuries 
effected  through  external,  violent,  ami  accidental  means. "  For  a  reversal  it  is 
urged  that  the  testimony  incontrovertibly  proved  that  Jansen's  death  resulted 
from  his  own  negligence.  The  policy  provided  that  "the  member  is  required 
to  use  all  due  diligence  for  personal  protection."  The  death  of  Jansen  was 
caused  by  his  being  run  down  by  a  steam  locomotive  and  its  train.  The  train 
was  moving  upon  a  track,  close  to  tlie  platform  of  a  station.  This  track  was 
designated  on  the  trial  as  "Ko.  1."  South  of  that  track,  at  a  short  distance 
from  it,  and  about  parallel  to  it,  was  another  track,  called  "No.  2, "  and  again 
another  track,  parallel,  designated  as  "No.  3,"  and  still  to  the  south  were 
several  other  tracks.  It  may  be  assumed  that  Jansen  approached  the  place 
from  the  outside  of  all  these  tracks,— from  the  south.  Whether  it  was  a  neg- 
ligent act  to  approach  in  this  way,  and  to  cross  until  he  reached  track  No.  3. 
is  not  material  in  this  case,  for  the  testimony  shows  that  in  fact  he  was  in  no 
danger  from  the  approaching  train  until  be  reached  track  No.  8,  as  the  jury 
might  find.  The  jury  might  find  under  the  evidence  that  when  be  reached 
track  No.  3  he  could  not  see  the  approaching  train  if  he  tiad  looked,  as  tber^ 
were  cars  standing  upon  that  track.  If  he  proceeded  to  track  No.  2,  and 
crossed  it  without  looking  for  a  train,  and  there  were  no  other  facts  for  a  jury 
to  Qnd  whether  be  was  excusable  for  not  looking  and«for  going  on,  the  court 
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perhaps  might  hold  that  his  negligence  caused  the  accident  in  part.  But 
there  were  other  occurrences  which  made  up  the  circumstances  in  view  of 
-which  it  was  to  be  determined  whether  the  deceased  was  negligent.  As  he 
vras  upon  tracl{  No.  3,  Downey,  an  employe  of  the  railroad,  as  he  was  on  the 
platform,  saw  Jansen  coming  towards  the  platform.  The  train  that  after- 
-wards  struck  Jansen  was  coming  towards  the  platform  at  great  speed,  and 
Downey  called  out  in  a  loud  tone:  "Look  out  for  the  express."  Jansen  was 
then  30  feet  away,  and  might  have  heard.  Simullaneously,  another  employe 
shouted  to  Jansen  from  one  side.  It  might  have  been  found  that  also  another 
employe  was  then  calling  to  Jansen  from  behind  him.  Forthwith  Jansen, 
who  had  been  walking  rapidly,  or  who  was  upon  a  half  trot,  took  a  still  faster 
pace,  crossed  track  No.  2,  and  when  he  was  crossing  the  next  track  was  struck. 
The  jury,  in  finding  what  course  would  be  taken  by  a  prudent  man,  would  be 
obliged  to  ascertain  what  would  be  the  etTect  upon  such  a  man  of  the  calls  to 
him  under  the  circumstances,  and  whether  their  mcimingto  him  would  be  to 
stop  where  be  was,  or  to  proceed  at  a  fast  rate,  and  that  then  he  would  be 
safe.  It  is  to  be  noticed  that  Jansen  was  not  told  to  stop.  That  the  direc- 
tions to  him  may  have  been  confusing,  as  some  came  from  one  side  of  him, 
and  others,  the  jury  might  find,  came  from  a  track  over  which  he  had  passed. 
On  the  whole,  a  jury  might  believe  that  a  man  of  ordinary  prudence  and  ap- 
prehension would  be  led  to  believe  that  it  was  a  safe  course  to  hurry,  and  get 
to  the  platform  as  quickly  as  he  could.  It  was  for  the  jury  to  find  whetlier 
in  taking  that  course  it  was  imprudent  not  to  stop  at  track  No.  2,  and  look 
for  the  train.  There  was  sufficient  testimony  to  call  fur  a  verdict  of  the  jury 
on  the  question  of  whether  the  death  resulted  from  the  negligence  of  the  in- 
sured. By  ttie  policy  the  company  were  not  to  be  liable  if  the  death  resulted 
"from  voluntary  exposure  to  unnecessary  danger."  The  appellant  argues 
that  the  testimony  disclosed  a  breach  of  this  condition  by  the  deceased.  At 
this  point  attention  will  be  given  only  to  the  term  "voluntary."  If  there  were 
not  a  voluntary  exposure,  there  was  not  a  breach.  The  word,  of  course,  in 
some  way  refers  to  the  action  of  the  will.  Used,  as  it  is  in  the  policy,  by  an 
insurance  company,  to  be  understood  by  men  of  ordinary  information  and  intel- 
ligence, it  does  not  involve  the  opposing  views  of  philosophers  as  to  free  will 
or  determinism ;  but  by  all  it  is  considered  that  the  will  acts  from  motives 
springing  from  things  external  to  the  will,  and  that  such  motives  have  an  in- 
fluence more  or  less  controlling  upon  the  will,  and  lending  to  induce  it  to  act 
in  a  certain  way.  In  common  apprehension,  in  respect  to  the  ordinary  trans- 
actions of  life,  if  the  external  circumstances  would  have  sucli  a  controlling 
infiuence  upon  a  man  of  ordinary  prudence  and  intelligence  that  he  would 
tiUie  a  certain  course,  that  course  would  not  be  considered  voluntary  on  his 
part.  His  course  would  not  be  freely  taken.  It  would  be  controlled  by  ex- 
ternal circumstances.  In  this  case  it  was  a  question  of  fact  for  the  jury  as 
to  the  extent  to  which  Jansen  was  inSuenced  or  controlled  by  the  external  cir- 
cumstances; and  tlie  jury  would  be  bound  to  find  that  his  act  was  not  volun- 
tary if  it  was  such  as  a  man  of  ordinary  prudence  would  be  induced  to  do  by 
the  circumstances. 

It  is  farther  maintained  for  the  appellant  that  the  injury  was  not  "acci- 
dental." The  meaning  of  this  word,  however,  seems  to  be,  not  brought 
about  by  the  purpose  or  intention  of  the  insured.  This  was  at  least  for  the 
jury  to  pass  upon.  The  policy  excepts  the  hazard  "of  standing  or  walking 
on  the  road-bed  or  bridge  of  any  railway."  This  does  not  include  such  a 
crossing  of  tlie  track  as  the  deceased  made.  To  stand  or  to  walk  on  a  road- 
bed implies  some  sensible  duration  of  the  act,  and  does  not  describe  a  mere 
crossing,  made  for  a  justifiable  purpose,  such  as  reaching  the  station.  Com- 
mon language  distinguishes  t>etween  standing,  walking,  and  crossing.  On 
the  trial  the  following  questions  were  asked  and  answered,  under  exception 
by  defendants:  "Question.  Has  it  been  the  custom,  to  your  knowledge,  for 
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people  to  reach  the  station  in  Stamford  bj  other  routes  than  going  by  the 
regular  road-way?  Question.  Do  you  know  whether  tliere  was  a  general  cus- 
tom, at  this  time,  for  people  to  cross  those  tracks  from  CoUender  billiard  fac- 
tory to  the  station  ?"  These  questions  were  properly  allowed.  They  tended 
to  draw  oat  matters  relerant  to  the  defense  in  the  answer,  under  a  dause  of 
the  policy  that  Jansen  was  killed  "while  or  in  consequence  of  violating  tfa» 
law  or  the  rules  of  a  company,"  etc.  This  supposed  violation  was  crossing 
the  tracks.  It  was  some  evidence  of  the  rule  or  regulation  of  the  company 
that  the  tracks  had  been  used  for  crossing  by  people  generally.  The  court 
did  not  charge  erroneously  "that,  if  the  jury  find  that  plaintiffs  assignor 
was  passing  the  crossing  in  question  upon  an  express  or  implied  invitation  or 
inducement  of  the  raUroad  company,  or  by  its  permission,  he  was  rightfully 
there."  It  is  apparent  from  the  rest  of  the  charge  that  this  meant  and  was 
understood  to  mean  "rightfully"  as  regarded  the  railroad  company.  It  wms 
involved  in  the  facts  to  be  passed  on  to  consider  whether  Jansen  was  a  tres- 
passer, among  other  things,  as  bearing  upon  bis  conduct.  There  was  an  ex- 
ception to  the  charge  tliat  plaintiff's  assignor,  in  crossing  the  tracks  when 
be  did,  was  not  a  trespasser,  and  the  plaintiff  baa  a  right  to  recover  if  the  in- 
Jury  complained  of  was  not  caused  by  want  of  ordinary  care.  The  evidence 
established  the  fact  that  Jansen  was  not  a  trespasser.  The  remainder  of  the 
part  of  the  charge,  if  considered  with  the  rest  of  the  charge,  was  not  injari- 
ous  to  the  appellant,  even  if  it  be,  when  taken  by  itself,  not  correct.  The 
court  was  correct  in  charging  that  to  establish  the  defense  that  Jansen  naet 
bis  death  "by  voluntary  exposure  to  unnecessary  danger  the  jury  must  find 
that  the  act  of  so  exposing  himself  was  known,  or  ought  to  have  been  known» 
to  him,  and  that  his  crossing  the  track  was  done  voluntarily,  with  the  full 
knowledge  of  the  danger."  There  seem  to  be  some  words  inadverteatl^r 
omitted  from  the  charge  as  printed  in  the  ease.  The  charge  means  that  to 
sustain  the  defense  the  deceased  must  have  known  or  ought  to  have  kno'wn 
the  danger,  and  that  his  act  was  voluntary,  and  with  the  knowledge  of  the 
danger  that  he  had  or  ought  to  have  had.  The  deceased  did  not  voluntarily 
expose  himself  to  danger  if  be  did  not  know  or  was  not  bound  to  know  the 
existence  of  that  danger.  The  court  was  asked  to  charge  that,  if  Jansen 
heedlessly  and  unnecessarily  exposed  himself  to  danger  of  injury,  the 
plaintitC  could  not  recover.  The  court  was  not  called  upon  to  charge  in 
these  words.  It  had  held,  for  the  purpose  of  the  charge,  that  the  act  of  Jan- 
sen was  voluntary,  and  had  explained  that,  to  be  voluntary  exposure,  Jan- 
sen must  know  or  should  have  known  that  the  danger  was  present.  The  coart 
was  right  In  refusing  to  charge  that  Jansen  was  bound  to  exercise  more  than 
ordinary  care,  holding  that  the  care  should  have  been  such  as  a  prudent  maik 
would  have  used  under  the  same  circumstances.  Judgment  and  order  affirmed, 
with  oosts. 


CumnNOHAM  0.  Manhatttan  Bt.  Go.  et  at. 
(Superior  Court  of  New  Yorli  City,  General  Term.    Martsh  9, 1891.) 

,  RAiuto.iD8  n>  Btbbbt— Injury  to  Rentai.  Vai,ce— Evuiekob. 

A  finding  o{  damages  for  tbe  lessening  of  the  rental  value  of  plaintiiTs  piemlaea^ 
by  the  erection  of  an  elevated  road,  is  not  sustained.  In  tbe  absence  of  proof  of  tike 
difference  in  rentals  before  and  after  constmotion  of  the  road,  by  proof  of  such  dif> 
ference  In  the  oase  of  houses  of  different  sizes  on  other  streets,  the  rent  of  whS<^ 
at  the  times  in  question  was  not  as  great  as  that  of  the  house  m  suit. 

,  Savk. 

Testimony  of  a  real-estate  expert,  showing  a  coDtlnoal  advance  in  the  aeUlar 
price  of  neighboring  property,  and  no  diminution  in  value,  will  not  sustain  a  flnd- 
Ing  as  to  the  lessening  in  value  by  the  taking  of  plaintUTa  easements  of  light,  atr» 
and  access. 

Appeal  from  special  term. 
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Daniel  Cnnninghani  sa«d  the  Manhattan  Railway  Company  and  othen. 
Tbe  action  whs  brought  to  enjoin  tlie  defendants^  and  to  recover  damages, 
etc.    Defendants  appeal. 

Argued  before  TauAX  and  Duoho,  JJ. 

Davies  &  Hapallo,  for  appellants.    Leo  O.  Dessar,  for  respondent. 

Trvax,  J.  The  trial  court  fonnd  that  the  plaintifF  has  suffered  damage 
by  reason  of  the  lessening  by  defendants'  acts  of  the  rental  value  of  plaintiS's 
premises  In  the  sum  of  82,300,  and  it  also  found  that  the  plaintifT's  premises 
are  worth  $3,000  less  tlian  they  would  be  worth  if  there  had  been  no  siicb 
tiiking  of  plaintiffs  easement  of  light,  air,  and  access.  To  each  of  these  find- 
ings the  defendants  excepted.  Judgment  was  entered  in  tbe  plaintiff's  favor 
for  the  said  sum  of  82,300,  and  the  defendants  were  allowed  to  prevent  tlie 
issuing  of  the  judgment  by  purchasing  tbe  plaintiff's  easements  for  the  said 
»um  of  83,000.  I  can  find  no  evidence  in  the  case  showing  any  diminution 
to  the  rental  value  of  plaintiff's  premises.  The  plaintiff  himself  was  called 
as  a  witness.  He  testified  that  he  bought  the  premises  after  the  construction 
of  the  roud.  He  gives  the  rentals  that  he  hud  received  for  the  said  prem- 
ises since  tiie  time  that  be  purchased  them,  but  there  is  no  evidence  in  the 
case  that  shows,  or  tends  to  show,  what  the  premises  fetched  prior  to  the 
construction  of  the  road,  or  what  similar  premises  on  this  street  or  in  this 
neighborhood  fetchjed  prior  to  the  construction  and  operation  of  the  defend- 
ants' road.  In  other  words,  there  is  nothing  witii  which  a  comparison  can  be 
made.  It  is  true  that  the  plaintiff  did  testify  that  he  owned  certain  houses  in 
the  neighborhood,— not  on  this  street,  but  on  other  streets, — and  did  give  the 
rental  value  of  some  of  those  houses, — particularly  a  boose  In  New  Chambers 
street, — but  no  comparison  can  be  made  between  this  property  and  the  prop- 
erty in  TSevf  Chambers  street.  The  house  in  New  Chambers  street  is  not 
quite  the  size  of  the  property  abutting  the  railroad.  Fur  the  first  fioor  above 
the  store  in  New  Chambers  street  the  owner  gets  $23.50,  while  for  the  first 
floor  in  the  property  in  suit  he  gets  $32,  a  montli.  For  the  second  floor  above 
the  store  in  New  Cliunibers  street  he  gets  $22  a  month,  while  for  the  second 
floor  in  the  property  in  suit  he  gets  881  a  montli.  In  fact,  he  seems  to  have 
got  as  much  for  the  property  in  snit  as  for  any  other  of  bis  property  in  that 
immediate  neighborhood.  But,  even  if  he  did  not,  we  are  unable  to  say  from 
the  evidence  that  the  talcing  of  the  easements  by  the  defendants  caused  the 
diminution  in  the  rent.  The  plaintiff  also  called  a  real-estate  agent  and  ex- 
pert. This  expert  testified  in  reference  to  the  sales  of  certain  property  in  the 
immediate  neighborhood  of  the  propei-ty  in  question.  For  instance,  he  tes- 
tified that  No.  92  East  Broad  way  sold  in  November,  1875,  for  88,600.  In  No- 
vember, 1884,  No.  94  East  Broadway,  a  building  of  the  same  size  as  92,  sold 
for  813,500.  No.  76  East  Broadway  sold  in  May,  1878,  for  812,000.  and  in 
August,  1888,  for  821,750.  No.  149  East  Broadway  sold  in  March,  lb83,  for 
S17.500,  and  in  September,  1883,  for  819,500.  No.  146  sold  in  April,  1883, 
for  819.500,  and  in  October,  1883,  for  820,500,  and  in  January,  1884,  for 
821,000.  No.  47  sold  in  January,  1878,  for  814,150;  in  March.  1888.  for  821,- 
000;  and  in  April,  1888.  for  828,000.  This  evidence  does  not  warrant  the 
findings  of  fact,  or  either  of  the  findings  of  fact,  above  referred  to.  It  is  im* 
poesible  lo  say  from  this  whether  tbe  plaintiff  has  suffered  81  or  82,300  dam- 
ages by  reason  of  the  lessening,  by  the  defendants'  acts,  of  tbe  rental  value 
at  the  plaintiff's  premises;  and  it  is  also  impossible  to  say  whether  or  not 
plaintiff's  premises  are  now  worth  88,000  lees  than  they  would  be  if  there 
bad  been  no  taking  of  plaintiff's  easements  of  light,  air,  and  access.  It  may 
be  that  the  evidence  would  warrant  us  in  continuing  the  injunction  against 
the  defendanta.  but  we  think  that  the  interests  of  all  tbe  parties  wiU  be  best 
preserved  by  granting  a  new  trial,  and  leaving  the  plaiotifl  to  such  motion  aa 
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be  may  see  fit  hereafter  to  make  In  reference  to  the  injunction.  Jadgment 
reversed,  and  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 


Ebruoohan  et  al.  v.  New  Yobe  El.  B.  Co.  et  al. 
(Superior  Court  qf  New  Vork  CUy,  Oeneral  Term.    Febnuuy  18, 189L) 

L  TRiii. — Rbcsption  of  EWtdenoe — Objbctions. 

In  an  action  to  restrain  the  maintenance  of  defendants'  elevated  road  in  the  sti«ot 
in  front  of  plaintiSs'  premises,  and  for  damages,  the  admission  of  evidence  of  what 
would  have  been  the  rental  and  fee  values  of  the  property,  had  the  railway  not  been 
built,  is  not  reversible  error,  where  the  only  ground  stated  for  ite  exclusion  waa 
that  it  was  incompetent. 
i.  Ratlwat  ™  Stbekt— Damaobs  to  ABtiTTiso  Owners — Evidescb. 

Testimony  of  a  witness  as  to  the  rental  value  and  fee  value  of  the  premises  with- 
out the  railroad,  based  in  part  upon  the  possibility  of  the  building  being  used  for 
offices,  cannot  be  stricken  out  on  motion,  as  based  In  part  upon  conjecture  or  a  po»- 
sibility,  whei-e  the  substance  of  the  testimony  is  that  the  opinion  is  based  upon  the 
uses  to  which  the  building  is  adapted,  and,  among  them,  its  use  for  offices. 
8.  Same — Fikdinqs — Haruless  Ekkok. 

Where  it  appears  from  the  finding  of  the  oourt  upon  which  are  based  the  finding 
and  award  of  damages  that  no  damages  were  given  by  reason  of  any  matter  em- 
braced within  certain  of  defendants'  recjuests  to  find  as  to  damages,  tne  refusal  of 
the  court  to  find  as  requested  is  not  prejudicial  error. 

Affirming  H  N.  Y.  Supp.  ei8. 

Appeal  from  special  term. 

James  P.  Keruochan  and  others  sued  the  New  York  Elevated  Railroad 
Company  and  others.  Defendants  appealei)  from  a  jadgment  entered  upon 
conclusion  and  finding  made  by  judge  at  special  term. 

Argued  belore  Sedgwice,  G.  J.,  and  Fkeedman,  J. 

Samuel  BlyUie  Royert,  fur  appellants.  9.  Willett  Van  Nest,  for  respond- 
ents. 

Per  Curiam.  The  action  was  of  an  equitable  character,  to  restrain  the 
defendants  from  maintaining  their  elevated  railway  in  front  of  plaintiffs' 
premises,  and  for  damages.  The  learned  counsel  argues  that  there  was  error 
below  in  allowing  evidence  of  what  would  have  been  the  " rental  and  fee 
values"  of  this  property,  had  the  railway  not  been  built  The  only  ground 
stated  for  the  exclusion  of  the  testimony  was  that  it  was  incompetent.  In 
MeGean  v.  Railroad  Co.,  117  N.  Y.  219,  22  N  E.  Bep.  957.  it  was  held  that 
the  statement  of  such  a  ground  did  not  require  tlie  exclusion  of  such  testi- 
mony. The  witness  on  this  point,  having  testified  as  to  his  opinion  of  the 
fee  value  and  rental  value,  was  asked,  on  cross-examination  for  the  defend- 
ants, if  he  had  based  his  opinion  in  part  upon  the  possibility  of  the  building 
being  used  for  offices.  The  witness  replied  he  had.  The  defendants  then 
moved  to  strike  out  the  testimony  because  it  was  placed  in  part  upon  conject- 
ure or  a  possibility.  The  motion  was  properly  dt^nied,  because  the  substance 
of  tlie  witness'  testimony  was  that  he  based  his  opinion  upon  the  usra  to 
which  the  building  could  be  adapted,  and  among  them  its  use  for  offices. 
The  counsel  for  defendants  asked  the  court  to  find  as  conclusion  of  law  that 
no  damnges  can  be  allowed,  on  the  ground  that  the  premises  described  in  the 
comphiint  might,  at  some  future  time,  be  applied  to  use  for  offices,  and  also 
that  plaintiffs  can  recover  no  damages  for  a  general  deterioration  in  value  of 
the  neighborhood  of  the  premises,  and  that  the  plaintiffs  have  no  cause  of 
action  for  any  injuries  caused  by  the  general  presence  and  operation  of  the 
elevated  railroad  in  Pearl  street,  but  only  for  that  portion  of  the  damage,  if 
any,  which  is  caused  by  that  portion  of  the  structure  which  is  immediately  in 
front  of  the  premises.  In  each  instance  the  court,  under  defendants'  excep- 
tion, refused  to  And  as  asked.    Whatever  may  have  been  the  merits  of  the 
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requests  considered  as  general  propositions  of  law,  tbe  refusals  were  not  det- 
rimental to  the  defendiints.  An  examination  of  the  Qndings  made  bj  the 
court,  upon  which  it  based  the  finding  and  the  award  of  damage,  shows  that 
no  damages  were  given  by  reason  of  any  matter  embraced  in  the  requests. 
Tlie  other  questions  raised  by  the  appeal  have  been  determined  in  principle  by 
former  decisions,  and  it  is  not  necessary  to  particularize  any  of  tbem.  Judg- 
ment afSrmed,  with  costs. 


MoRAN  «.  Conoma  at  at. 

In  re  Lobb  et  al. 

(Superior  Court  of  New  York  City,  General  Term.    March  8, 1891.) 

FoBKcixmuRE  or  Mortoaqb — XJnksowx  Ownkbs — Description. 

In  an  action  to  foreclose  a  mortga^  made  in  1853  by  one  C,  a  sailor,  who  left  the 
country  shortly  thereafter,  and  was  never  heard  from  since,  such  person  was  made 
defendant,  and  also  all  persons  unknown  having  an  interest  in  tbe  premises,  being 
described  as  the  wife,  widow,  heirs  at  law,  devisees,  grantees,  assignees,  or  next 
of  kin  of  C,  and  their  respective  husbands  and  wives,  whose  names  were  alleged 
to  be  unknown.  HeUL,  that  such  designation  was  sufficient,  and  the  purchaser  at  tbe 
•ale  could  not  refuse  to  complete  his  purchase,  on  the  ground  that  judgment  could 
not  be  rendered  against  the  alleged  unknown  owners,  without  some  evidence  that 
tbey  were  in  fact  unknown  or  absentees,  or  that  C.  died  without  heirs  at  law  or  next 
of  kin,  under  Code  Civil  Proc.  N.  Y.  %  451,  which  provides  that,  where  the  plaintiil  de- 
mands judgment  against  an  unknown  person,  be  may  designate  that  person  as  "un-  . 
known,"  adding  a  description  tending  to  identify  him,  and  that  tbe  "person  in- 
tended Is  thereupon  regarded  as  a  defendant  in  the  action,  and  aa  suffloieutly  de- 
scribed therein  for  all  purposes, "  etc 

Appeal  from  special  term. 

Dennis  W.  Moran  sued  George  Conoma  and  others  to  foreclose  a  mortgage, 
and  un  appeal  was  taken  from  an  order  made  at  the  special  term  granting  tbe 
plaintiff's  motion  to  compel  Mayer  Loeb  and  Simon  Loeb,  appellants,  as  pur< 
cliaaers  of  certain  mortgaged  premises  described  in  tbe  decree  of  foreclosure 
and  sale  herein,  to  comply  with  the  referee's  terms  of  sale,  and  complete  their 
said  purchase. 

Argued  before  Sedgwick,  C.  J.,  and  Tbuaz  and  Duobo,  JJ. 

E.  J.  Myera,  for  appellants.  Jamea  Keamej/,  for  plaintiff.  8.  F.  Higgina, 
for  defendants. 

Tbvax,  J.  The  action  was  brought  to  foreclose  a  mortgage  made  in  Feb- 
ruary, 1858,  by  tbe  above-named  George  Conoma.  Shortly  after  malting  the 
mortgage  the  said  George  Conoma,  who  was  then  a  sailor,  left  New  York,  and 
has  never  since  been  heard  from.  The  plaintiff  made  said  mortgagor,  George 
Conoma,  a  party  to  the  action,  and  he  also  made  "all  persons  unknown,  hav- 
ing or  claiming  an  interest  in  the  premises  described  in  the  complaint;  such 
unknown  persons  or  owners  being  herein  described  as  the  wife,  widow,  heirs 
at  law,  devisees,  grantees,  assignees,  or  next  of  kin,  if  any,  of  said  defendant 
George  Conoma,  and  their  respective  husbands  and  wives,  if  any,  all  of  whom 
and  whose  names,  except  as  stated,  are  unknown  to  tbe  plaintiff."  There 
were  other  persons  made  defendants,  with  the  same  general  description.  It  is 
not  necessary  to  set  out  in  full  the  names  of  those  so  made  defendants.  The 
appellants  contend  that  the  court  could  not  render  judgment  against  the  al- 
leged unknown  owners  witliout  some  evidence  tliat  they  were  in  fact  unknown 
or  absentees,  or  that  the  said  George  Conoma  died  without  heirs  at  law  or  next 
of  kin;  and  refer  to  section  451  of  the  Code  of  Civil  Procedure,  and  to  certain 
cases  as  authority  for  that  contention.  Section  451  says  that  "where  the 
plaintiff  is  ignorant  of  the  name,  or  part  of  the  name,  of  a  defendant,  he  may  des- 
ignate that  defendant  in  the  summons  *  *  *  by  a  fictitious  name,  or  by 
as  much  of  bis  name  as  is  known,  adding  a  description  identifying  tbe  person 
intended.  Where  the  plaintiff  demands  judgment  against  an  unknown  per- 
son, be  may  designate  that  person  as  ■  unknown,' adding  a  description  tending 
v.l3N.Y.B.no.5 — 40 
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to  Identfff  Mm.  In  elthor  ctise  the  person  Intended  Is  thereupon  regarded  at 
a  defendant  in  the  action,  and  as  Bufflclently  described  therein  for  all  parpoees, 
including  service  of  the  snmmons,  aa  prescribed  in  article seoond  of  the  last 
title."  This  section  is  composed  of  section  175,  and  part  of  section  1S5  of  the 
oW  Code.  We  are  of  the  opinion  that  Wheeltr  v.  SmMf/,  50  N".  T.  667,  is  a 
direct  authority  against  the  appellants  in  this  action.  Tliat  was  an  action  for 
the  foreclosure  of  a  mortgage  executed  by  the  defendant.  Scully;  and  as  is 
this  case,  in  that,  the  mortgagor,  Scnliy,  left  the  state  in  the  year  1853,  and 
has  not  been  since  heard  from.  Service  of  the  summons  was  made  under  sub- 
division 6,  §  135,  of  the  old  Code,  which  is  as  follows:  "In  actions  for  the  fore- 
closure of  mortgages  on  real  estate,  *  *  *  if  any  party  or  parties  having 
any  interest  in  or  lien  upon  such  mortgaged  premises  are  unlcnown  to  the  plain- 
US,  and  the  residence  of  such  party  or  parties  canaot  with  reasonable  dili- 
gence be  ascertained  by  him,  and  such  fact  shnll  be  made  to  apiiear  by  afiSda- 
vit  to  the  court,  •  •  *  auch  court  *  *  •  may  grant  an  ordar  that 
the  summons  be  served  on  such  unknown  party  or  parties  by  publishing  the 
same,  *  *  *  which  publication  shall  be  equivalent  to  a  personal  service 
on  such  unknown  piirty  or  parties."  In  Wheeler  r.  8auUy  the  printed  book 
on  appeal  shows  that  the  action  was  brought  against  "Patrick  Scully,  if  liv- 
ing, and  his  wife,  if  any,  whosenameis  unknown  to  plaintiff,  and  the  widow, 
.devisees,  heirs  at  law,  and  next  of  kin  of  the  said  Patrick  Scully,  if  deceased, 
who  are  unknown  to  the  plaintiff."  Judgment  was  perfected  in  that  action, 
and  upon  the  shIc  the  premises  were  bid  off  by  one  Cabre.  He  refused  to  take 
title  and  complete  the  purchase,  upon  the  ground  that  from  the  length  of  time 
which  had  elapsed  it  was  to  be  presumed  that  the  mortgagor  was  dead;  tliat 
it  was  as  much  to  be  presumed  that  his  heirs  at  law  were  infants  as  that  they 
were  adults;  and,  if  infants,  the  Judgment  did  not  bar  them,  as  the  service  of 
summons  was  not  snfiBcient  as  against  infants.  Whereupon  a  motion  was 
made  to  compel  him  to  complete  the  purchase.  It  was  held  by  the  court  of 
appeals  that  If  it  be  conceded  that  the  presumption  was  that  the  mortgagor 
was  dead, — as  to  which  the  court  expressed  doubt, — and,  if  ths  unknown 
beirs  were  infants,  they  were  bound  by  the  service,  as  the  sulwlivision  of  sec- 
tion 185  above  referred  to  made  no  exception  in  case  the  unknown  defend- 
ants were  infants;  and  that,  if  otherwise,  there  was  no  presumption  that  they 
were  infants,  and  this  was  for  the  purchaser  to  show  in  nrder  to  justify  bis 
refusal.  Wo  are  unable  to  distinguish  Wheeler  v.  SeuUy  from  the  case  before 
us.  The  order  appealed  from  is  affirmed,  with  costs  to  the  plaintiff.  AH 
concur. 


AuEBicAN  Baitk-}7ote  Go.  V.  NEW  YORK  El..  B.  Co.  at  al. 
(Superior  Court  of  New  York  CUy,  General  Term,    March  8,  ISBt.) 

Blbtxtbd  Railroads— Use  or  SnuiBTS— Pbbscbiftioh  Rienrs. 

The  New  York  Elevated  Railroad  Company  and  its  predecessors  in  title  having 
acquired  the  right  to  construct  and  operate  its  railroad  In  Ureenwlcb  street,  in 
New  York  city,  under  lawful  warrant  from  the  public  authorities,  on  condition  thst 
compensation  be  made  to  abutting  owners,  its  enjoyment  of  eay  pert  of  the  stieet 
was  not  adverse  to  the  abutting  owners,  but  under  a  lioenaa,  and  an  entry  bherean- 
der  must  be  presumed  to  have  been  in  subordination  to  their  rights.    Henoe  a  right 

'  by  prescription  cannot  be  based  upon  such  occnpation  and  nser. 

BaME — RlQHTS  OF  ABtJTTIWO  OWNBKS— EQmTABLB  RelIBV. 

The  use  by  an  elevated  railroad  of  the  easement  in  the  strMt  of  aa  abaCUttgoiraer, 
whose  rights  have  not  been  acquired  by  purohaae  or  oondemnatlon,  is  ualawfal, 
and  the  abutting  owner  has  the  right  to  equitable  relief  against  the  mere  oper*- 
tion  of  the  road  resulting  in  any  injury  to  such  owner. 

BaMB — PUBCHASB  OF  AbCTTINO  ProPEBTT. 

The  fact  that  plaintiff  purcliased  abutting  property,  and  erected  buildings  theMon, 
altar  the  construction  and  operation  of  defendant's  elevated  road  in  tba  axroet, 
U  before  condemDation  of  his  right  of  easement  therein,  will  not  prevent  his  re- 
covery of  damages  to  the  same  extent  as  if  he  had  built  prior  to  the  ooostmctioa  of 
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the  road.  If  he  talces  prcqper  care  to  avoid  any  annoyance  from  the  existence  and 
operation  of  the  road. 
4.  Same— CVjRPORATioir  ab  A-BnTTTWO  Owsbb— Da«ao«8. 

The  rule  of  damages  in  oa  action  tay  an  abutting  owner  agalnat  an  etovatad  rail- 
road company,  which  has  ctnstructed  and  operated  its  road  in  the  atroet,  which 
allows  the  loss  of  rental  value,  is  inapplicable  to  the  case  of  a  corporation  owner 
in  occupancy,  for  a  corporation  cannot  oe  subjected  to  personal  inconvenience  and 
discomfort,  and  the  recovery  in  snoh  case  can  only  be  Dad  for  additional  ezpenaa 
iaourred. 

Appeal  from  special  term. 

The  A.mericaii  Bank-Note  Company  sued  the  New  Tork  Elevated  Bailroad 
CJompany  and  others  for  damages  to  its  easement  bj  the  operation  ol  the  road. 
Judgment  for  plaintiff,  and  defendants  appeal. 

Argued  before  Sedgwick,  C.  J.,  and  Fkkedhan  and  Inobahaji,  JJ. 

Edward  V.  James,  for  appellants.    Peckham  <&  Tyler,  for  respondent. 

FuBEOMAN.  J.  This  is  an  appeal  from  a  judgment  of  the  special  term  for 
Injunctive  relief,  damages,  ajul  costs.  The  action  was  brought  for  equitable 
relief  against  the  maintenance  and  operatioa  of  an  elevated  railro«d  la  front 
of  plaintiff's  premises,  consisting  of  Nos.  115  to  123  Greenwich  street.  The 
defendants  insist  that,  prior  to  tlie  commencement  of  the  action  in  m88,  they 
had  gained  a  right  by  prescription  to  maintain  and  operate  tlieir  elevated  rail- 
road in  front  of  plaintiff's  premises.  The  West  Side  &  Yonkers  Patent  Kail- 
way  Company,  to  wlicee  rights  the  defendants  have  succeeded,  constructed 
its  elevated  railroad  in  Greenwich  street  and  in  front  of  Uie  premises  in  ques- 
tion prior  to  July  1,  1868.  TIte  said  railroad  was  a  single-track  road,  con- 
sisting of  an  iron  superstructure  and  cross-ties  supported  upon  iron  coUimns 
set  on  the  curb-stone  line  on  tlie  east  side  of  Greenwich  street,  and  operated 
by  a  cable.  The  said  railroad  was  put  in  operation  July  2,  1868,  and  its  op- 
eration  since  that  time  underwent  the  folluwing  chadges,  viz.:  April  20, 
1871,  steam  dummies  were  substituted  for  cable  power  to  draw  the  trains. 
April  20,  1871,  to  April  5,  1877,  turn-outs  were  built  at  different  periods. 
October,  1877,  to  June  1878,  tlie  west  side  track  was  built.  June  2,  1878, 
the  west  side  track  was  put  in  operation.  Fall  of  1879  to  May  2,  1880,  tba 
east  track  was  reconstructed.  Since  June  2,  1678,  the  railroad  has  been  op- 
erated by  means  of  trains  drawn  by  steam-engines  down  one  track  and  up  the 
other,  with  the  exception  of  the  use  of  temporary  turn-outs  during  the  period 
of  reconstructing  the  east  track.  These  facts  being  clearly  insufficient  to 
establish  a  user  of  the  entire  system  for  more  than  20  years,  the  defendants 
have  conlined  their  claim  of  right  by  prescription  to  the  east  tnick  and  the 
structure  upon  which  it  rests.  As  to  tliose  it  is  claimed  that,  notwithstand- 
ing the  changes  they  have  undergone,  they  have  been  maintained  substan- 
tially and  sudiciently  continuously  for  more  than  20  years  before  the  com- 
mencement of  the  action;  that  thereby  the  defendant  acquired  the  right  to 
maintain  them  by  prescription  against  the  plaintiff;  that,  tlie  riglit  to  main- 
tain the  structure  and  the  track  having  been  acquired,  they  can  operate  the 
road  in  any  manner  or  by  any  method  authorized  by  the  legislature;  and  that, 
therefore,  it  can  make  no  difference  tliat  the  road  was  operated  by  a  cable  un- 
til 1871,  and  that  then  steam-engines  were  Bul>8litnted.  A  thorough  analy- 
sis of  the  details  of  this  claim,  if  it  were  necessary  that  it  should  be  made, 
would  give  rise  tu  quite  a  number  of  interesting  questions  upon  which  much 
has  been  said  and  writteu ;  but  I  do  not  deem  it  necessary.  The  answer  to 
the  entire  claim  is  that  the  defendants  could  not  acquire  a  right  by  prescrip- 
tion, as  claimed.  Originally  the  theory  of  prescriptions  was  that  the  right 
claimed  must  have  been  enjoyed  beyond  the  period  of  the  memory  of  man, 
which,  for  a  long  time  in  England,  went  back  to  the  time  of  Bichard  I.  But, 
to  obviate  the  necessity  of  such  an  impossible  proof,  it  became  customary  to 
xei^  upon  the  presumption  of  a  deed  having  been  given,  and  of  its  having 
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.been  lost,  after  showing  aa  enjoyment  for  a  sofflcient  length  of  time.  The 
matter  is  regulated  in  England  now  by  statute.  In  the  United  States  grants 
of  incorporeal  hereditaments  are  presumed,  upon  proof  of  an  adverse  enjoy- 
ment which  hns  been  exclusive  and  uninterrupted  for  20  years,  or  the  period 
of  time  fixed  by  the  respective  statutes  of  the  several  states  as  the  limitation 
in  respect  to  lands  themselves.  In  the  state  of  New  York  the  limitation  is 
20  years;  but  to  authorize  the  presumption  of  a  grant  the  enjoyment  must 
not  only  have  been  uninterrupted  for  the  period  of  20  years,  but  it  must  have 
been  adverse,  not  by  leave  or  favor,  but  under  a  claim  and  assertion  of  right, 
and  with  the  knowledge  and  acquiescence  of  the  owner.  Parker  v.  Poote, 
19  Wend.  309.  The  defendants  have  lawful  warrant  from  the  public  author- 
ities to  construct,  and  they  have  lawful  warrant  from  the  public  authorities 
to  maintain  and  operate,  their  elevated  railroad  in  and  through  Greenwich 
street,  but  only  on  condition  that  compensation  be  made  to  abutting  owners. 
This  proposition  has  been  aflBrmed  so  many  times  that  its  verification  by  the 
citation  of  authorities  would  be  a  work  of  supererogation.  The  enjoyment 
by  the  defendants  of  so  much  of  the  street  in  question  as  they  did  take  in  front 
of  plaintiff's  premises,  was  therefore  not  adverse  to  the  plaintiff  and  its  pred- 
ecessors in  title,  but  under  a  license  from  the  public  authorities  on  conditioi 
that  compensation  be  made;  and  the  entry  under  this  license  must  thereforo 
be  presumed  to  have  been  in  subordination  to  the  rights  of  the  abutting  own- 
ers. Upon  this  branch  of  the  Ciise  the  decision  in  Broiestedt  v.  Railroad  Co., 
55  N.  Y.  220,  is  directly  in  point.  The  defendants,  therefore,  can  no  more 
sustain  their  claim  of  adverse  enjoyment  than  a  purchaser  under  a  municip  il 
tax  lease  can  sustain  a  claim  of  adverse  possession.  As  to  the  latter,  it  is 
well  settled  that  possession  and  claim  under  a  municipal  tax  lease  for  over  20 
years  is  not  adverse  to  the  claim  of  the  owner  in  fee.  Bedell  v.  Shaw,  59  N. 
Y.  46.  The  claim  of  the  defendants  to  a  right  by  prescription  is,  therefore, 
untenable,  and,  that  being  so,  no  acquiescence  by  the  plaintiff  and  its  prede- 
cessors in  title,  not  constituting  an  equitable  estoppel  as  defined  by  the  gen- 
eral term  of  the  supreme  court  in  the  recent  case  of  Kriox  v.  Railway  Co.,  12 
N.  Y.  Supp.  848,  will  bar  the  action.  The  evidence  in  this  case  wholly  fails 
to  establish  sucb  an  estoppel.  Equally  untenable  is  the  claim  of  the  defend- 
ants that  the  right  of  a  plaintiff  as  an  abutting  owner  to  equitable  relief 
against  an  elevated  railroad  arises  not  from  its  operation,  but  solely  from  its 
unlawful  appropriation  of  the  street  to  the  construction  and  maintenance  of 
its  structure.  It  is  difficult  to  perceive  how  a  legal  right  can  exist  to  use  an 
illegal  structure  to  its  utmost  capacity.  Even  a  steam  surface  railroad,  law- 
fully in  existence  and  operation,  may  in  fact  be  operated  to  an  extent  going 
so  much  beyond  the  ordinary  and  legitimate  uses  of  tbe  street  as  to  involve 
an  abridgment  of  the  abutting  owner's  easement  in  tbe  street,  and  to  entitle 
him  to  a  corresponding  compensation.  Greene  v.  Railroad  Co.,  65  How.  Pr. 
154.  It  is  only  when  a  steam  surface  railroad,  having  lawful  public  author- 
ity for  the  purpose,  makes  a  reasonable  use  of  a  street  for  railroad  purposes, 
without  substantially  ciianging  its  grade,  so  that  tbe  use  is  not  exclusive  in 
its  nature,  but  leaves  the  passage  across  and  through  tbe  street  substantially 
free  and  unobstructed  for  the  public  use,  that  an  abutting  owner  has  no  cause 
of  action,  and  that  is  all  that  was  decided  in  Poles  v.  Railroad  Co.,  121  N*. 
Y.  505,  24  N.  E.  Kep.  919.  As  to  the  effects  produced  by  the  operation  of 
an  elevated  railroad  upon  abutting  property  the  following  is  the  latest  posi- 
tion taken  by  the  court  of  appeals.  The  precise  question  under  consideration 
was  the  question  of  noise,  but  the  remarks  of  Andkews,  J.,  who  delivered  the 
opinion  of  tbe  court  on  that  occasion,  and  in  which  all  concurred  except  Eahl, 
J.,  apply  with  equal  force  to  every  element  of  damage  caused  by  an  inoonsist- 
<>nt  and  illegal  st:  eet  use.  Judge  Andrews  says  in  Kaney.  Railroad  Co.,  26 
N.  E.  liep.  278, 282:  "Thecourt  allowed  the  jury  to  consider  the  noisecreated 
by  the  trains  of  the  defendant  as  an  element  of  damage.    If  tbe  defendant  had 
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the  lawful  right  to  operate  its  trains  in  the  street,  such  inconvenience  as  might 
result  to  the  plaintiff  in  the  enjoyment  of  his  property  from  the  ordinary  and 
usual  operation  of  the  defendant's  road  would  not,  iu  the  absence  of  negli- 
gence  on  its  part,  furnish  a  ground  of  action.  But  we  held  in  the  Lahr  Case, 
(10  N.  £.  Bep.  528,)  that,  as  to  abutting  owners  having  easements  in  the 
streets  through  which  the  road  was  constructed,  whose  rights  had  not  be^n 
acquired  by  condemnation,  the  defendant  was  a  trespasser.  Upon  general 
principles,  therefore,  it  would  seem  that  any  consequential  injury  to  the  plain- 
tiff's  property  from  the  acts  of  the  defendant  while  engaged  in  the  unauthor- 
ized occupation  and  use  of  the  street  was  proper  to  be  considered  by  the  jury. 
In  the  Lahr  Case,  Chief  Judge  Ruqeb,  referring  to  this  point,  said:  'No 
partial  justification  of  the  damage  inflicted  by  an  unlawful  structure  and  its 
unlawful  use  can  be  predicated  upnn  the  circumstance  that  under  other  con- 
ditions, and  through  a  lawful  exercise  of  authority,  some  of  the  consequences 
complained  of  might  have  been  produced  without  rendering  their  perpetrator 
liable  for  damages.'  See,  also,  opinion  of  Finch,  J.,  Druckefs  Case,  106  N. 
Y.  158, 12  X.  E.  Rep.  568." 

The  next  point  raised  by  the  defendants  is  that  the  plaintiff  should  not 
have  any  equitable  relief,  because  it  voluntarily  erected  the  building  upon  the 
premises  in  suit  in  the  manner  it  did,  after  the  construction  and  the  com- 
mencement of  the  operation  of  the  elevated  railroad.  The  plaintiff  has  been 
for  many  years  engaged  in  the  business  of  bank-note  engraving  and  other  en- 
graving and  printing  in  thn  city  of  New  York.  Up  to  tlie  year  1884  the  plaintiff 
conducted  its  business  at  No.  120  Broadway.  In  tite  y<>ar  188S  the  |ilaintiff 
purchased  10  lots  lying  between  the  two  lines  of  the  defendant's  railway  in 
Trinity  place  and  Greenwich  street,  paying  for  them  $360,000.  At  this  time 
the  lots  were  covered  with  warehouse  buildings,  three  and  four  stories  I"'  .:li, 
'Which  had  been  used  as  a  packing-house,  and  afterwards  as  United  States  ..p- 
praisers'  stores.  The  defendant's  elevated  railroad  had  been  in  full  operation 
on  both  sides  of  this  property  for  some  years  prior  to  1883,  and  the  said  opera- 
tion has  been  continued  since  that  time.  The  plaintiff's  president  and  its 
four  vice-presidents  had  charge  of  the  matter  of  selecting  a  site  and  erecting 
a  building  for  the  company's  business.  They  were  all  familiar  with  its  busi- 
ness, and  they  were  likewise  familiar  with  the  character  and  operation  of  the 
elevated  railroad.  They  selected  this  place  between  the  two  railroads,  erected 
a  building  thereon  at  a  cost  of  about  $500,000,  and  brought  Into  it  all  the  ma- 
chinery, apparatus,  and  processes  used  in  their  business,  but  in  doing  so  they 
and  the  architect  employed  by  them  took  precautionary  measures  to  avoid,  as  far 
as  possible,  any  annoyance  from  the  existence  and  operation  of  the  railroad. 
This  the  evidence  fully  establishes.  The  case  therefore  falls  within  the  prin- 
ciple laid  down  in  Tallman  v.  Railimy  Co.,  121  N.  T  119,  23  N.  E.  Rep. 
1134.  where  it  was  held  that,  while  a  plaintiff  cannot  be  permitted  to  prove 
or  allowed  to  recover  damages  which  he  might  have  sustained  if  he  iiad  put 
his  lots  to  other  uses  tiian  they  were  put  to,  or  placed  upon  them  other  struct- 
ures than  wore  placed  upon  them,  because  such  damages  would  be  purely 
speculative  and  contingent,  lie  is  in  no  way  prevented  from  putting  his  lots 
to  any  use  to  which  he  may  wish  to  put  them;  that  he  has  the  right,  acting 
reasonably,  and  not  wantonly  or  rashly,  to  put  upon  them  any  structures  which 
be  may  deem  most  to  his  advantage;  and  that,  at  any  and  all  times,  until  the 
railway  company  acquires  as  against  him  the  right  to  maintain  and  operate 
its  road,  he  has  the  right  to  recover  the  diminished  rental  value  of  his 
lota,  just  as  they  were,  occasioned  by  the  maintenance  and  operation  of 
the  road.  So  in  Campbell  v.  Seaman,  63  N.  Y.  568,  it  was  held  that  it 
did  not  affect  plaintiff's  right  to  an  injunction  that  the  brick-yard  com- 
plained of  was  used  before  plaintiffs  purchased  their  land,  and  that  the  plain- 
tiffs, in  the  immediate  vicinity  thereof,  had  built  a  costly  mansion,  and 
bad  laid  out  their  grounds,  and  planted  them  witli  ornamental  and  useful  trees 
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and  Tines  for  tbeir  comfort  and  enjoyment.  The  coart  said:  "Tlie  fKt  that 
trees  and  vines  are  for  ornament  or  luxury  entitles  tbem  no  lesstotbe  protec- 
tion of  the  law.  Every  one  has  the  right  to  surround  himself  with  articles 
of  luxury,  and  he  will  be  no  less  protected  than  one  who  provides  himself 
only  with  articles  of  necessity.  The  law  will  protect  a  flower  or  a  vine  as 
well  as  an  oak."  It  is  true  that  it  was  formerly  the  law  tbut  one  who  came 
voluntarily  into  a  known  and  existing  nuisance  could  not  abate  it,  or  recover 
daiui^es  on  account  of  it;  but  this  has  been  modiBed  to  the  extent  that  one 
who  creates  a  nuisance  cannot  continue  it,  even  as  against  a  new-comer,  on- 
less  he  has  gained  by  prescription  the  right  to  do  so.  Tliis  is  because  s  con- 
tinuation of  the  nuisance,  or  a  repetition  of  it,  is  a  new  nuisance,  for  which 
the  new-comer  has  bis  remedy.  Campbell  v.  Seaman,  68  N.  T.  568.  This 
princi|!le  is  applicable  to  the  elevated  railroads  in  the  city  of  New  York,  for, 
although  the  consent  of  the  public  authorities,  obtained  by  them  conditionally 
as  hereinbefore  stated,  prevents  their  being  dealt  with  as  a  public  nuisance, 
they  are  nevertheless  a  private  nuisance  to  abutting  property  injured  by  them 
as  long  as  compensation  is  withheld,  and  no  promiscuous  citation  of  authori- 
ties win  ever  make  it  otherwise.  The  acts  of  the  defendants,  in  so  far  as  they 
constitute  an  inconsistent  and  excessive  street  use,  when  considered  in  refer- 
ence to  abutting  property,  involved,  in  a  certain  aspect,  a  trespass  from  day 
to  day  upon  such  property;  in  another  aspect  they  involve  a  taking  of  private 
property  within  the  meaning  of  the  constitutional  provision  requiring  com- 
pensation to  be  made;  and  in  still  another  aspect,  and  especially  when  their 
cpmbined  effects  are  considered,  they  constitnte  a  private  or  special  nuisance 
to  the  abutting  property  injured.  For  the  reasons  stated  the  defendants  can 
derive  no  benefit  from  the  fact  that  the  plaintifF  erected  the  building  upon  the 
premises  In  suit  after  the  construction  and  the  commencement  of  the  opera- 
tion of  the  road.  In  Kenkele  v.  Railinay  Co.,  8  N.  T.  Supp.  707,  it  was  sqnardy 
held  that  the  compensation  to  be  made  is  to  be  determined  as  of  the  time  of  the 
trial,  and  that  this  is  but  a  just  result  of  the  persistent  neglect  of  the  defend- 
ants to  take  the  necessary  measures  provided  by  la-w  for  the  acqnisition  of  tbe 
easements  necessary  for  tbe  maintenance  of  their  structure  and  the  operation 
of  their  road. 

Another  point  upon  which  the  defendants  laid  great  stress  is  that  the  trial 
judge  allowed,  as  elements  of  damage,  the  cost  of  an  electric  light  plant,  and 
running  the  same,  tbe  cost  of  reflectors  on  the  Greenwich-Street  front  of  the 
building,  and  for  injury  and  expense  In  the  use  of  plaintiff's  property,  and 
interest  on  certain  speciflc  items.  This  raises  a  question  as  to  the  right  rule 
of  past  damages  in  the  case  of  a  corporation  in  possession.  In  the  case  of  an 
individual  owner,  who  himself  was  tbe  occupant  of  the  premises,  the  true 
measure  of  damages  is  the  loss  of  the  rental  value,  provided  it  appears  that 
the  premises  were  rrndered  disagreeable  and  uncomfortable;  but  the  recovery 
must  be  confined  to  the  six  years  preceding  the  commencement  of  the  action,  to- 
gether with  the  added  damage  to  the  time  of  the  trial.  This  rule  is  inapplicable 
to  a  corporation  in  possession,  because  a  corporation  cannot  be  subjected  to 
personal  inconvenience  and  diseomfurt.  Such  a  corporation,  therefore,  can- 
not recover  as  for  loss  of  rental  value,  but  only  for  additional  expense  in- 
curred. Such  a  recovery  is  in  lien  of  and  falls  short  of  the  amount  recover- 
able by  an  individual  owner,  and  is  sanctioned  by  tbe  decisions  of  Secenth 
Ward  Nat.  Bank  v.  ifeto  York  El.  R.  Co.,  53  N.  Y.  Super.  Ct.  412;  FiJ^h. 
Nut.  Bank  v.  New  York  El.  R.  Co.,  28  Ted.  Rep.  231;  Irving  Nat.  Bank  t. 
Manhattan  Ry.  Co.,  (N.  Y.;)'  New  York  Nat.  Eaxh.  Bank  v.  Metropolitan 
El.  Ky.  Co.,  53  N.Y.  Super.  6;.  511,  and  others.  Tbe  items  objected  to  in  this 
case  can  be  justified  under  the  rule  as  laid  down  and  as  sanctioned  by  tbe  cases 
cited.    All  tbe  remaining  questions  raised  by  the  appellants  have  been  de- 

'Not  reported. 
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tsrmined  either  expressly  or  in  principle  by  former  decisions  In  similar  cases, 
and  it  is  therefore  uot  necessary  to  particularize  concerning  tliem  or  any  of 
them.  There  being  no  merit  in  any  of  the  exceptions  disclosed  by  the  rso" 
erd.  the  judgment  nppealed  from  should  be  affirmed,  with  coats. 

Sbpawiok.  G.  J^  ooncnrs.    Imobahau,  J.,  concurs  in  the  result 


"Whiti  0.  Wood  tt  al. 

(Supreme  Court,  Oeneral  Term,  Second  DepartmtKt,    Ttibmvj  11, 1801.) 

RAiutoAD  ConrrASixs— RsoBOA^MZATioN — Breach  of  Tbost — Injunction. 

The  bondholders  of  a  railroitd  company  anthorized  defendants,  a*  trustees,  to 
pnrebase  tke  road  and  property  on  foreoloanre,  and  to  organize  a  new  corporation, 
and  dlTide  4te  stodc  among  the  bondholders  proportionate  to  the  number  of  their 
bonds.  Defendants  formed  a  company,  with  a  capital  of  (2,000,000,  and  transferred 
the  property  to  it,  but  only  required  (994,000  of  stock  to  be  turned  over  for  distribo- 
tion  to  the  bondholders,  leaving  the  balance  to  be  disposed  of  at  the  directors'  dUk 
eretioo.  In  addition  to  the  stock,  defendants  took  from  the  corporation  a  note 
for  166,800  to  repay  them  for  the  expenses  of  the  reorganization.  Held,  that  the 
failure  to  require  all  the  stock  to  be  turned  oyer  for  distribution  among  the 
bondholders  was  a  breach  of  the  trust  agreement,  and  a  bondholder  la  entitlid  to 
enjoin  the  ooUeetica  of  the  note  until  the  agreement  is  complied  with. 

Appeal  from  special  term. 

Action  by  Josiah  J.  White,  a  bondholder  of  the  Chattaroi  Railway  Com- 
pany, against  George  C.  Wood,  Samuel  D.  D.  Davis,  Jerry  Collins,  and  An- 
son Maltby,  as  a  purchasing  and  organizing  committee.  Defendants  appeal 
from  a  judgment  enjotning  and  restraining  them  from  collecting  or  receiving 
a  note  of  $56,800,  and  awarding  costs  and  extra  allowance  to  plaintiff  against 
defendants  in  the  sum  of  $440.22.  The  following  opinion  was  delivered  at 
special  term: 

"The  trust  agreement  between  the  bondholders  of  the  Chattaroi  Railway 
Company  and  the  defendants,  as  a  reorganization  and  purcbHsing  committee, 
empowers  the  defendants  to  form  a  new  company  to  take  possession  of  the 
railroad  and  operate  it.  The  agreement  further  distinctly  provides  that  the 
stock  of  the  new  company  shall  be  issued  to  the  bondholders  of  the  old  one  in 
proportion  to  the  number  of  their  bonds.  Under  the  power  thus  conferred 
upon  them,  the  defendants  have  orj,'anlzed  a  new  corporation  called  the  'OUo 
&  Big  8andy  l^ailroad  Company,'  with  the  capital  stock  of  two  millions  of 
dollars;  but,  instead  of  requiring  that  the  whole  of  this  stock  shall  be  turned 
over  to  themselves,  as  a  reorganization  and  purchasing  committee,  for  distri- 
bution pro  rata  among  the  Chattaroi  bondholders,  they  have  required  only 
nine  hundred  and  ninety-four  ttiousand  dolhirs  of  the  stock  thus  to  be  turned 
over,  and  liave  provided  that  the  balance  may  be  disposed  of  from  time  to  time 
by  the  board  of  directors  of  tlie  new  company,  at  its  discretion,  and  shall  be 
paid  in  from  time  to  time  upon  calls  by  the  board.  The  plaintiff,  aa  a  bond- 
holder of  the  Chattaroi  Railroad  Company  entitled  to  the  benefits  of  the  trust 
agreement  with  the  defendants,  brings  this  suit  to  restrain  them  from  trans- 
ferring the  property  of  the  Chattaroi  to  the  Ohio  &  Big  Sandy  Railroad 
Company,  except  upon  the  issue-of  its  entire  two  millions  of  stock  for  distri- 
bution among  the  Chattaroi  bondholders.  As  to  this  part  of  tlie  case,  the  de- 
fendants say  that  they  actually  made  tlie  transfer  before  the  injunction  was 
granted.  It  appears,  however,  by  the  deed  of  transfer,  that  the  defendants 
received  from  tlie  Ohio  &  Big  .Sandy  Railroad  Company,  in  addition  to  the 
•994,000  of  stock,  a  promissory  note  of  that  corporation,  payable  on  demand, 
for  $56,800.  Tlie  plaintift  alleges  that  the  money  represented  by  this  note  is 
really  a  payment  by  Collis  P.  Huntington  to  the  defendants  for  services  in 
obtaining  for  him  a  controlling  interest  in  the  bonds  of  the  Chattaroi  Rail- 
way Company:  but  the  a£Bdavils  in  opposition  tend  strongly  to  show  that  the 
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note  Is  intended  to  repay  to  the  reorganization  and  purchasing  eommlttee 
moneys  necessarily  expended,  or  to  provide  for  expenses  necessarily  incurred 
in  the  iidministration  of  tlieir  trust.  Tbe  injunction  restrains  tliem  from  re- 
ceiving tlie  money  secured  by  ttiis  note,  and  to  that  extent  is  operative,  even 
if  it  be  true  that  it  cannot  operate  to  prevent  a  transfer  of  the  property,  be- 
cause such  transfer  had  been  effected  prior  to  this  injunction.  It  seems  to  me 
timt  the  scheme  of  reorganization  adopted  by  the  defendants,  altliough  appar- 
ently in  good  faith,  is  a  departure  from  that  which  is  provided  for  by  the  trust 
agreement.  The  scheme  may  be  modified,  however,  so  as  to  t)e  unobjection- 
able. If  the  capital  stocls  of  the  new  company  be  reduced  to  $994,000,  (leav* 
ing  any  subsequent  increase,  if  necessary,  to  be  made  pursuaut  to  the  articles 
of  incorporation  or  the  statutes  of  Kentuclcy,)  and  the  plaintift  be  given  bis 
pro  rata  share,  he  will  then  have  no  cause  for  complaint.  Bat,  as  the  trans- 
action now  stands,  the  856,800  note  appears  to  have  been  given  as  part  of  the 
consideration  of  a  contntct  differing  from  that  contemplated  by  the  trust 
agreement,  and  the  plaintiff,  therefore,  may  well  insist  that  the  defendants 
shall  not  realize  upon  tbe  note  until  they  make  their  scheme  conform  to  the  re- 
quirements of  that  agreement.  When  that  is  done  the  defendants  may  apply 
for  a  dissolution  of  the  injunction.  Meantime,  however,  it  ought  to  remain 
in  force.  But,  inasmuch  as  the  interest  on  $56,800,  during  the  pendency  of 
the  action,  may  amount  to  a  considerable  sum,  which  the  plaintiff  will  be  lia- 
ble to  pay  in  case  of  ultimate  defeat  upon  the  trial,  tbe  security  given  by  him 
should  be  increased.  The  preliminary  injunction  granted  herein  by  presiding 
Justice  Babnard  will  be  continued,  with  costs  to  plaintiff  to  abide  the  event, 
provided  the  plaintiff  give  an  additional  undertaking  in  the  sum  of  one  thou- 
sand dollars,  within  five  days  after  service  of  tbe  order  to  be  entered  upon 
this  decision.    Babtlett,  J." 

Argued  before  Dykman  and  Peatt,  JJ. 

Anson  Maithy,  for  appellants.     William  7,  Gaynor,  for  respondent. 

Fbatt,  J.  Tbe  opinion  of  Mr.  Justice  Babtlett,  filed  with  bis  decision 
upon  the  motion  for  injunction,  so  fully  and  fairly  states  the  case  that,  al- 
though it  was  rendered  before  the  case  bad  been  tried,  it  seems  unnecessary 
to  write  at  length  at  this  time.  There  can  be  no  doubt  whatever,  as  found 
by  the  judge  who  tried  the  case,  that  the  second  organization  mentioned  in 
the  case  was  not  in  accordance  with  the  trust  agreement,  and  the  trustees  had  no 
rightful  power  to  materially  depart  from  the  terms  of  that  agreement.  That 
each  l>ondholder  had  a  right  to  bis  pro  rata  share  of  the  stock  of  any  new 
organization  is  beyond  question,  and  sucb  provision  was  an  essential  part  of 
the  trust  agreement,  and  beyond  the  power  of  the  trustees  to  change  or 
modify.  The  chiuse  in  the  trust  agreement  giving  power  to  the  trustees  to 
modify  had  reference  solely  to  incidental  powers  necessary  to  carry  out  the 
essential  parts  of  the  agreement.  Their  conduct  was  a  breach  of  duty,  and 
gave  tbe  plaintiff  a  right  of  action,  irrespective  of  the  question  wtiether  or 
not  they  acted  in  good  faith.  Neither  is  it  material  to  inquire  whettier  all 
tbe  conclusions  of  fact  are  supported  by  the  evidence  in  the  case,  as  enough 
are  supported  by  the  proofs  to  warrant  the  judgment.  It  does  not  seem  ex- 
actly logical  that  the  plaintiff  shall  be  permitted  to  impound  a  debt  due  tbe 
trustees  in  order  to  force  the  trustees  to  indemnify  the  plaintiff  for  what  be 
has  lost  by  their  failure  to  perform  their  duty.  But  this  is  rendered  illogical 
only  by  the  fact  that  the  trustees  succeeded  in  conveying  the  title  to  a  bona 
fide  purchaser  before  the  plaintiff  obtained  his  injunction.  To  stop  tbe  trans- 
fer, and  prevent  the  payment  of  the  money,  was  appropriate  relief,  upon  the 
facts,  from  the  plaintiff's  stand-point  of  observation,  and,  inasmuch  as  a  part 
of  the  relief  cannot  now  be  given  on  account  of  tbe  unlawful  acts  of  the  trus- 
tees, I  think  he  may  have  sucb  part  of  the  relief  as  remains  upon  the  facts 
proved.    It  would  seem  unjust  that  a  meritorious  suit  should  be  dismissed 
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from  a  court  of  equity  because  a  part  of  the  relief  asked  had  been  rendered 
impossible  by  a  wrongful  act  of  a  defendant.  The  judgment  must  therefore 
be  affirmed.  Bat  a  court  of  equity  will  not  permit  a  suitor  to  use  its  ma- 
chinery for  the  purpose  of  injury  or  blackmail.  The  plaintiff  had  a  perfect 
right  to  use  his  own  judgment  whether  or  not  he  would  accept  anything  less 
than  the  amount  of  stock  stipulated  that  he  should  have  when  be  signed  the 
trust  agreement  and  delivered  up  his  bonds.  The  counsel  for  the  defendants 
in  his  brief  has  asked  the  court  to  "suggest  how  captious  objections,  urged 
by  the  plaintifF  alone,  can  be  obviated."  The  court  cannot  make  agreements 
for  the  parties,  but  it  can  refuse  relief  when  it  is  plain  that  its  mandates  are 
to  be  used  for  the  purpose  of  oppression  and  wrong.  It  is  impossible  now  to 
get  back  the  property  from  Huntington,  and  it  is  plain  that  plaintiff's  bonds 
or  the  stock  offered  to  him  are  of  small  value.  Under  all  the  circumstances, 
therefore,  indemnity  can  only  be  had  by  the  plaintiff  in  money.  As  before 
stilted,  it  would  be  unjust  to  turn  him  over  to  a  suit  at  law  to  recover  dam- 
ages for  a  breach  of  duty,  and  it  would  also  be  unjust  to  allow  him  to  take 
advantage  of  the  situation  to  mulct  the  defendants  in  exorbitant  damages. 
It  appears  that  at  one  time  the  parties,  including  the  plaintiff,  valued  the 
bonds  at  the  rate  of  $72  per  hundred,  and  it  seems  to  us  that  sum,  in  any 
event,  ought  to  be  regarded  as  an  outside  limit  of  their  value. 


HocH  et  al.  v.  Mambattam  Bt.  Co.  et  al. 

(Supreme  Court,  General  Term,  First  Department.    March  18, 1891.) 

1.  Bailwatb  IK  Street — Rights  o»  Abutting  Owkirs — Abandonment  of  ELasembnt. 
In  an  action  for  damages  and  an  injunction  upon  the  ground  of  trespass  by  de- 
fendants on  easements  appurtenant  to  real  property  of  plaintiff  bytbe  construction 
Of  their  elevated  railroad  in  the  street  in  front  thereof,  it  appeared  that  the  rail- 
road was  constructed  and  operated  by  virtue  of  some  license  or  authority  derived 
from  plaintiff's  predecessor  in  title,  and  that  the  latter's  deed  to  plaintiff  conveyed 
the  premises  "in  the  condition  in  whioh  the  same  now  are; "  the  railroad  then  being 
constructed,  and  the  easements  appropriated.  Held,  that  there  had  been  an  aban- 
donment of  such  easements  by  the  former  owner,  which,  having  been  acted  on  by 
defendants,  was  irrevocable,  and  plainUfl  could  not  recover.  Distiogaishing  Wise- 
man v.  I.uck8iii(/er,  84  N.  Y.  88. 

%,  Bamb — Pekmanekt  Dakaoes. 

Before  the  purchase  by  plaintiff  of  certain  real  property  his  vendor  had  sued  de- 
fendants for  the  permanent  depreciation  thereof  caused  by  defendants'  elevated 
railroad ;  and  ber  deed  to  plaintifl  contained  a  reservation  of  any  rights  of  action 
for  damages  caused  by  the  railroad  prior  to  or  during  her  ownership  of  the  premises. 
At  the  trial  of  ber  action,  the  court  refused  to  submit  to  the  jury  the  question  of 
permanent  damages.  Held,  that  plaintiff  was  not  precluded  from  maintaining  an 
action  for  damages  and  an  injunction  against  defendants  on  the  ground  of  trespass 
on  easements  appurtenant  to  the  property. 

Appeal  from  special  term,  Ifew  York  county. 

Action  by  Anna  Maria  Hoch  and  others,  individually  and  as  executrices 
and  trustees  under  the  will  of  John  C.  Hoch,  deceased,  against  the  Manhattan 
Bailway  Ck)mpany  and  the  Metropolitan  Elevated  Railway  Company.  De- 
fendants appeal  from  a  judgment  for  plaintiffs  entered  on  trial  by  the  court 
without  a  jury. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Davies  &  Hapallo,  {Julien  T,  Davies,  Brainard  I'olles,  and  Alexander 
S.  Lyman,  of  counsel,)  for  appellants.  Peckham  &  Tyler,  {E.  W.  Tyler,  of 
ooansel,)  for  respondents. 

Van  Brunt,  P.  J.  This  action  was  begun  in  1888  by  John  C.  Hoch  to  re- 
cover past  damages  and  to  obtain  an  injunction  as  to  the  property  133  South 
Fifth  avenue,  upon  the  ground  of  the  trespass  of  the  defendants  upon  the 
easements  appurtenant  thereto.  It  appeared  from  the  evidence  in  the  case 
that  Hoch  purchased  the  premises  in  question  in  December,  1883,  his  grantor 
conveying  the  premises  "in  the  condition  in  which  the  same  now  are;"  and 
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the  court  found  that  the  defendants'  railroad  was  constructed,  maintained, 
and  operated  bj  virtue  of  sooie  estate,  license,  or  authority  derived  from  the 
plaintiflF's  predeeessor  in  title.  Past  damagetand  injunction  were  alsoaoughfc 
for  the  premises  No.  104  West  Third  street,  also  purchased  by  the  plaintiff  ia 
December.  1887.  The  plaintiff  tore  down  an  old  building  which  was  upon 
the  premises,  and  in  May,  1888,  began  the  erection  of  a  five-story  tenement- 
house  which  was  completed  by  the  1st  of  Xovember,  1888.  His  grantor, 
Margaret  D.  Griswold,  had  commenced  an  action  against  the  defendants  to 
recover  the  permanent  depreciation  caused  to  these  premises  by  the  railroad; 
and  her  deed  contained  a  reservatioD  of  any  rights  or  action  at  law  or  in  equity 
for  damages  caused  by  ttie  railroad  prior  to  or  during  her  ownership  of  said 
premises.  Hoch  liaving  died  during  the  progress  of  the  action,  the  present 
plaintiffs,  individually  and  as  executrices  and  trustees  under  the  will  of  Hoch, 
were  by  order  substituted  as  plaintiffs,  and  the  action  revived.  The  court 
held  aa  to  both  pieces  of  property  that  the  plaintiffs  were  entitled  to  rrcover 
for  past  damage,  and  also  assessed  a  sum  upon  the  payment  of  which  the  de- 
fendant should  be  entitled  to  a  conveyance  of  the  easements  and  avoid  the 
injunction,  in  default  of  which  it  was  decided  that  ttie  plaintiffs  were 
entitled  to. 

The  fiiat  question  presented  Is  that  there  can  be  no  recovery  ot  past  dam- 
ages, and  no  injunction  oB  to  133  South  Fifth  avenue,  the  court  having  found 
that  the  erection  of  the  defendants'  railroad  was  duly  licensed  and  authorized 
by  the  then  owner  of  said  premises.    This  point,  we  think,  is  well  taken.     It 
appears  by  the  conveyance  to  Hoch  that  the  said  premises  were  conveyed  in 
the  condition  in  which  they  then  were, — with  the  railroad  constructed,  and 
the  easements  appropriated.    Such  a  deed  conveys  every  easement  appur- 
tenant to  the  premises  conveyed  which  the  grantor  owned  or  was  entitled  to 
recover,  as  easements  always  folluw  the  principal  estate.    2  Hil.  Real  Prop. 
(3d  Ed.)  336;  HutUmeier  v.  Albro,  18  N.  Y.  48;  Hill*  v.  MUler,  3  Paige, 
254.     Consequently,  if  nothing  had  been  done  by  the  original  plaintiff's  pred- 
ecessor to  effect  his  claim  to  such  easement,  it  clearly  passed  with  the  convey- 
ance to  him,  as  appurtenant  to  the  estate  conveyed.    But  the  court  having 
found  that  the  defendants'  railroad  was  constructed,  maintained,  and  oper- 
ated by  virtue  of  some  estate,  license,  or  authority  derived  from  the  original 
plaintiff's  predecessor  in  title,  there  appears  to  have  been  an  abandonment  of 
auch  easement  by  the  owuer  of  the  title  for  the  purposes  of  the  construdion  of 
the  defendants'  railroad.  And  that  the  right  to  an  easement  may  he  lost  and  ex- 
tingnished  by  abandonment  is  held  in  the  case  of  Snell  v.  Levitt.  110  N.  Y. 
595,  18  N.  £.  Hep.  370,  in  which  the  pj  inciple  is  laid  down  that,  while  an 
easement  acquired  by  grant  cannot  be  loat  by  mere  non-uaer  for  amy  length 
of  time,  it  may  be  extinguished  by  al>andonment  and  non-user  for  a  period 
of  20  years,  under  circumstances  showing  an  intention  to  surrender  the  ease- 
ment, is  sufficient  to  extinguish  it;  and  the  further  principle  is  laid  down 
that,  where  the  abandonment  has  been  acted  upon  by  the  owner  of  the  servient 
tenenvent,  so  that  it  would  work  harm  to  him  if  the  easement  were  thereafter 
asserted,  such  action  will  operate  to  extinguish  it.    In  the  case  at  bar,  it  hav- 
ing been  found  that  the  defendants'  railroad  was  constructed  by  virtue  of  a 
license  from  the  original  plaintiff's  predecessor  in  title,  so  far  as  it  affected 
these  easements,  it  was  clearly  an  abandonment  by  the  owuer  of  such  ease- 
ments which  has  been  acted  upon  by  the  defendants,  and  was  therefore  a 
license  which  was  irrevocable.    It  is  true  that  in  the  case  of  Wiseman  v. 
LueJcHnger,  84  N.  Y.  88,  it  was  held  that  a  right  of  drainage  through  the 
lands  of  another  is  an  easement  which,  if  created  by  parol  license,  may  be  re- 
voked at  any  time,  although  a  valuable  consideration  be  paid  therefor;  but 
that  decision  was  clearly  based  upon  the  principle  that  audi  an  easement  re- 
quired for  its  enjoyment  an  interest  in  the  lauds  which  could  not  be  conferred 
by  parol  license,  and  could  only  be  granted  by  deed  oi  conveyimce  in  writing. 
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The  defendants  are  not  seeking,  by  reason  of  this  license,  to  estabUsb  any  In- 
terest in  lands.  All  that  thej  claim  is  tliat,  so  far  as  is  necessary  for  the  operation 
of  tlieir  railroad,  tliere  has  tieen  an  abandonment  of  the  easement  appurtenant 
to  the  premises  in  qnestion  by  the  then  owner  thereof,  and  that  they  have 
acted  upon  the  same.  Under  these  circumstances  it  seems  to  be  clear  that  tlie 
right  of  revocation  does  not  exist.  It  may  be  true  that  error  was  committed 
in  admitting  tba  evidence  tending  to  interpret  the  language  of  the  deed  given 
of  the  premises  in  qnestion ;  but  a  further  reference  to  this  point  is  not  deemed 
necessary,  in  view  of  the  conclusion  to  which  we  have  come  upon  the  question 
already  discussed.  The  claim  that  the  defendants'  railroad  is  located  on  the 
central  strip  of  Sooth  Fifth  avenue,  and  that  no  rights  of  tiie  plaintiffs  are 
interfered  with,  cannot  be  sustained  in  view  of  the  recent  decisions  of  the 
court  of  iippeals  as  to  the  riglits  of  abutting  owners  upon  side  streets.  The 
claim  that  the  reservation  in  the  deed  in  respect  to  tlie.  West  Third  street 
property  precluded  the  plaintiffs  from  maintaining  this  action  as  to  these  prem- 
ises cannot  be  sustained.  Altbougii  the  parties  may  have  agreed  that  the 
permanent  dania$>es  might  be  considered  in  the  action  brought  by  the  previous 
owner,  yet,  the  court  having  refused  to  submit  any  sudi  question  to  the  jury, 
and  no  such  question  having  been  submitted  to  them,  it  is  difficult  to  see 
bow  anylxxly's  rights  were  precluded  by  a  verdict  in  an  action  upon  an  issue 
which  the  record  shows  the  court  never  submitted  to  the  jury.  Tlie  parties 
stood,  after  this  trial,  precisely  as  though  there  bad  been  no  attempt  to  in- 
clude permanent  damages  as  pai't  of  the  recovery  in  the  action.  Various  ex- 
ceptioos  to  the  admiselbility  of  evidence  were  taken,  which  it  is  not  necessary 
to  disenss,  in  view  of  the  eonclusion  at  which  we  have  arrived  in  reference  to 
tlie  Sooth  Fifth  avenue  property.  We  think,  for  the  errors  adverted  to  in  re- 
spect to  that  property,  the  judgment  should  lie  reversed,  and  a  new  trial 
ozdarod,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


ROLLWASEN  fi.  BOLLWAOEN  «t  Ot. 
(Supreme  Court,  General  Term,  Flrgt  Departmenl.    March  18,  189L) 

AlTonraMSHT  or  Rioir7EB»— Riaais  or  Lirs-TsNAST. 

Plaintiff  had  an  estate  for  life  in  certain  real  property  In  which  defendant  Ei.  had 
an  estate  in  dower,  subject  to  plaintifi's  life-estate,  and  the  other  defendants  owned 
the  fee,  subject  to  such  iife-lDteresta.  B.  was  in  possession,  and  collected  the  rents 
by  consent  of  the  partiaii.  Held,  that  plaintiff  was  not  entitled  to  the  appcriutment 
01  a  receiver  of  the  rents  and  profite,  because  taxes  had  not  been  paid  promptly  by 
£.,  where  all  taxes,  with  Interest,  had  been  paid  before  suit  was  brought,  ana 
plaintiff  was  not  asked  to  contribute  to  the  interest;  nor  because  E.  failed  to  keep 
the  premises  in  repair,  so  that  the  board  of  health  flled  complaints,  it  ai^iearmg 
that  the  property  consisted  of  tenement-houses,  that  the  character  of  the  complaints 
was  not  unusual,  and  that  aU  complsinte  made  before  the  action  had  been  compiled 
with;  nor  for  delay  in  renderiner  accounts,  and  payinjf  plaintiff  her  proportion  of 
the  rents,  the  character  of  the  occupants  being  such  that  it  was  impoasible  to  col- 
lect rente  promptly,  so  that  the  delay  did  not  appear  te  be  unreasonable  or  will- 
ful. 

Appeal  from  special  term.  New  York  county. 

Actiim  Xsy  Magdalena  BoUwagen  against  Arthur  C.  Bollwagan,  Florence 
M.  BoUwagen,  and  Emily  S.  Sollwagen.  Plaintiff  appeals  from  a  judgment 
for  defendants  entered  on  the  dismissal  of  the  complaint  at  the  trial  by  the 
eonrt  without  a  jury. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  O'Bbien,  JJ. 

^mouo;.  Hitch  <§  Woodford,  ( William  H.  Ammtx  and  C.  M.  Botee,  of 
counsel,)  for  appellant.    Jacob  F.  Miller,  for  respondents. 

O'Bribn,  J.  The  complaint  alleges,  in  substance,  that  the  plaintift  is  the 
owner  of  an  estate  for  life  in  seven  undivided  fifteenths  of  the  premises;  that 
Emily  S.  BoUwagen  is  seized  of  an  estate  in  dower  in  said  premises  subjAct 
to  the  life-estate  of  plaintiff;  and  that  the  defendants  Florence  M.  and  Ar- 
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tbur  C.  Bollwagen  own  the  fee  subject  to  said  Ilfe-lntereBta.  These  premises 
consist  of  four  houses  in  the  city  of  New  York,  and  the  real  purpose  of  the 
action  is  to  secure  the  appoi ntment  of  a  receiver  of  the  rents  and  profits. 
Subsequent  to  the  entry  of  the  decree  under  which  the  interests  of  the  parties 
were  fixed,  and  in  September,  1879,  the  defendant  Emily  S.  Rollwagen  en- 
tered into  possession  of  tlie  property,  and  began  collecting  the  rents  by  con- 
sent of  the  parties.  The  grounds  urged  for  the  appointment  of  a  receiver  are 
the  alleg'd  mismanagement  of  the  premises  in  the  following  particulars: 
First,  that  the  taxes  were  not  paid  promptly,  and  by  reason  thereof  the  said 
property  had  been  adNertised  for  sale  by  the  city;  second,  that  she  failed  to 
keep  said  property  filled  with  good  tenants;  third,  that  she  failed  to  keep  the 
premises  in  repair,  so  tliiit  the  board  of  health  filed  complaints;  fourth,  that 
excessive  charges  were  made  for  repairs;  fifth,  that  unreasonable  delay  en- 
sueil  in  rendering  accounts,  and  in  paying  to  plaintiff  ber  just  proportion  of 
the  rents. 

It  will  not  be  claimed,  I  think,  that  upon  the  trial  any  effort  was  directed 
to  sustain  the  allegations  tliat  defendants  failed  to  keep  the  property  filled  with 
good  tenants,  or  ttiat  excessive  charges  were  made  for  repairs.  This  would 
leave  to  be  considered  ttie  testimony  offered  in  regard  to  the  non-payment  of 
taxes  promptly,  the  failure  to  keep  the  promises  in  repair,  and  the  unreason- 
able delay  in  rendering  the  accounts,  and  paying  to  plaintiff  her  just  propor- 
tion of  the  rents.  At  the  outset,  a  serious  question  is  presented  as  to  whether 
this  action  will  lie.  The  relief  sought  is  an  injunction  and  a  receiver.  These 
are  provisional  remedies,  incident  to  ends,  but  not  ends  in  tliemseli-es.  No 
right  of  property  is  disputed  or  invaded,  and  I  should  be  inclined  to  the  view 
that  the  action  itself  could  not  be  maintained,  were  it  not  that  a  construction 
can  be  given  to  the  complaint,  from  which  it  may  be  assumed  that  the  action 
is  one  for  an  accounting,  in  which,  as  incident  thereto,  it  is  sought  to  have  a 
receiver  appointed.  It  is  unnecessary,  however,  to  determine  this  question; 
for,  assuming  the  action  itself  to  be  maintainable,  there  has  been  an  utter 
lack  of  that  proof  which  was  essential  to  entitle  the  plaintiff  to  any  relief. 
In  regard  to  the  question  raised  as  to  the  payment  of  taxes,  while  it  may  be 
conceiled  that  they  were  not  paid  promptly  it  is  equally  true  that,  prior  to  the 
commencement  of  this  suit,  the  taxes,  with  interest  thereon,  had  all  been  paid 
by  defendant.  By  the  delay  no  damage  resulted  to  the  plaintiff;  for,  though 
she  paid  ber  proportion  of  the  taxes,  she  was  not  asked  to  contribute  anything 
towards  the  payment  of  the  interest  that  had  accrued  thereon  from  the  time 
of  confirmation  down  to  the  date  of  payment.  As  to  the  complaints  from  tlie 
board  of  health,  while  it  has  been  shown  that  these  were  made,  we  must  re- 
member that  the  property  in  question  consisted  of  tenement-houses,  and  the 
character  of  the  complaints  were  neither  unusual  nor  extraordinary.  Besides, 
it  was  shown  that,  whatever  complaints  were  made  prior  to  the  commence- 
ment of  the  action,  the  defendant  complied  with  the  same  to  the  satisfaction 
of  the  board  of  health.  The  effort  to  show  that  subsequent  to  the  commence- 
ment of  the  action  additional  complaints  were  made  by  the  board  of  health 
was  properly  excluded,  for  the  reason  that  whatever  rights  plaintiff  may  have 
had  for  the  maintenance  of  the  action  were  such  as  accrued  prior  thereto. 
As  to  delay  in  rendering  accounts  and  paying  plaintiff  her  just  proportion  ot 
the  rents,  while  some  proof  is  offered  to  show  that  at  intervals  considerable 
delay  ensued,  this  was  in  part  explained  by  showing  that  the  character  of  the 
occupants  was  such  that  it  was  impossible  to  collect  the  rents  from  the  ten- 
ants promptly.  Thus  explained,  the  delay  was  not  so  unreasonable  or  willfal 
as  to  deprive  defendant  of  the  management  of  the  property.  That  accounts 
have  been  rendered  and  accepted,  without  objection  as  to  their  correctness,  is 
not  seriously  disputed,  and  it  is  diflicult  to  see  upon  what  theory  they  are  now 
to  be  disturbed,  in  the  absence  of  allegations  of  proof  showing  mistake  or 
fraud,  or  both;  and  neither  cf  these  thin^is  is  alleged  or  proved.    PlaintifTs 


Digitized  by 


Google 


Sup.Ct.]  PEOPLE  «.  BILL.  687 

grievances  and  complaints.  If  they  ever  had  any  substantial  foundation,  weie 
of  the  past,  and  hat]  no  existence  at  the  time  of  the  commencement  of  the  ac- 
tion. The  most  that  could  be  said  is  that  plaintifF's  ideas  of  the  manner  of 
managing  the  property  did  not  in  all  respects  iigree  with  the  defendants'; 
but,  in  tlie  absence  of  proof  sliowing  acts  of  mismanagement  which  resulted 
to  the  plaintifF's  injury,  no  ground  for  action  is  shown.  For  instance,  plain- 
tiff insist  that  the  rents  could  be  collected  to  better  advantage  by  an  agent  to 
whom  a  commission  was  paid  than  by  the  defendants  themselves.  Defendants' 
position  with  reference  to  the  appointment  of  an  agent  has  been  that  it  would 
not  only  entail  additional  expense  for  cominissionB,  but  also  risk  a  percentage 
on  repairs  made  to  the  premises  being  paid  by  those  doing  the  woric  to  the 
agent,  without  securing  any  greater  rentals  or  fuller  occupancy.  As  to  their 
respective  positions  in  reference  to  employing  an  agent,  the  proof  would  seem- 
ingly favor  tlie  defendants,  for  it  is  shown  that,  while  the  rents  of  the  prem- 
ises formerly  in  charge  of  an  agent  were  but  $5,500,  they  have,  under  the 
defendants'  management,  steadily  advanced,  until  at  the  present  time  they 
amount  to  about  $7,500.  It  is  hardly  necessary  to  add  that  it  is  the  defend- 
ants' duty  to  keep  the  premises  in  a  tenantable  condition,  to  pay  the  taxes 
promptly,  and  to  render  accounts,  and  pay  the  plaintiff  her  proportion  thereof, 
witiiout  unreasonable  delay;  and  for  a  failure  in  tliese  respects  the  plaintiff, 
in  a  proper  action,  would  liave  a  cause  of  complaint.  But  after  an  exami- 
nation of  all  the  evidence  in  ttiis  case  it  is  reiisonably  certain  that  at  the  time 
of  the  commencement  of  this  action  no  adequate  reason  existed,  nor  was  any 
proof  offered  which  would  have  justiQed  the  court  in  taking  the  management 
of  the  property  from  the  possession  of  the  defendants,  where  it  bad  been  placed 
by  consent  of  the  parties,  and  turning  it  over  to  a  receiver.  The  exceptions 
which  were  taken,  both  to  the  admission  of  some  of  the  defendants'  evidence 
and  to  the  exclusion  of  some  of  plaintiff's,  have  been  examined,  and  are  not 
such  as  would  justify  a  reversal  of  the  judgment.  We  are  of  opinion,  there- 
fore, that  the  disposition  made  of  this  case  upon  the  trial  by  the  learned  judge 
in  dismissing  the  complaint  was  proper,  and  the  judgment  should  therefore 
be  affirmed,  with  costs  and  disbursements.    All  concur. 


People  ex  rel.  Leo  et  al.  v.  Hill  et  aX. 
(Supreme  Court,  Qeneral  Term,  First  Department.    Febraaiy  18, 188L) 

MiriTU.— POWBBS  O*  CONORESS. 

Under  Const.  V.  6.  art.  1,  J  8,  snbda.  16, 16,  giving  congress  power  to  provide 
for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrec- 
tion,  and  repel  invasion,  and  to  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  "governing"  such  part  of  them  as  may  he  employed  in  the  service 
of  the  United  States,  reserving  to  the  states,  respectively,  the  apjiointment  of  the 
otilcers  and  the  authority  of  training  the  militia  according  to  the  discipline  pre- 
scribed by  congress,  the  only  instance  where  governmental  powers  may  be  exer- 
cised by  the  United  States  is  when  the  militia  shall  be  employed  in  the  service  of 
the  United  States.  At  all  othertimes  the  whole  governmentof  the  militia  is  within 
the  province  of  the  state,  and  therefore  any  legislation  which  the  state  may  adopt 
relating  to  the  government  of  the  militia  in  no  v?ise  contracts  powers  conferred 
upon  congress,  as  long  as  it  does  not  infringe  upon  the  method  of  organization. 

Bams — RsLiBViNO  Officer  of  Command. 

Const.  N.  Y.  art  11,  $  5,  providing  that  no  commissioned  officer  shall  be  removed 
from  office  unless  by  the  senate,  on  the  recommendation  of  the  governor,  stating 
the  ground  on  which  such  removal  is  recommended,  or  by  the  decision  of  a  court- 
martial  pursuant  to  law,  does  not  apply  where  the  officer  has  been  simply  relieved 
of  his  command. 

Certiorari — To  Ooverkor  as  Commansbr  im  Chief. 

The  writ  of  certiorari  will  not  lie  to  review  the  action  of  the  governor,  as  com- 
mander  in  chief,  in  disbanding  a  company  of  the  militia,  under  the  provisions  of  the 
New  York  UiUUa  Code. 
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Application  tor  writ  of  certiorari  directed  to  tbe  eomnuinder  In  cbief  of  tlie 
state  militia,  and  to  tbe  adjofamt  general  and  aasistant  inspector  general,  to 
review  an  order  made  hy  the  governor  of  this  state,  as  commander  la  cbief, 
etc.,  on  the  lOtfa  October,  1890,  disbanding  Company  I  of  the  twentj-aeoond 
regiment  of  tbe  National  Guard.  Por  report  of  a  former  application  made 
at  special  term,  aiid  deaied  without  prejudiee  to  tbe  right  to  renew  at  ganKal 
term,  see  ante,  186. 

Argued  before  Yan  Brunt,  P.  J.,  and  Daniels  and  O'Brisn,  JJ. 

A.  B.  eardner.  and  W.  C.  Roddy,  for  relatoia.  CJuu.  F.  Tabor,  JBSL  F. 
Jenks,  and  W.  W.  Ladd,  Jr.,  for  respondents. 

Van  Bbunt,  F.  J.  It  would  not  be  at  all  necessary  to  add  anything  to 
tbe  very  satisfactory  opinion  pronounced  by  Mr.  Juslioe  Andbews  upon  tbe 
application  to  the  special  term  for  this  same  writ  of  certiorari,  because  we  can 
do  little  but  reiterate  what  has  already  heva  said  by  him  in  tbe  cousiOeration 
of  the  sutjject  when  tl)e  application  was  before  liim  for  determinalion,  were  it 
not  for  the  fact  that  it  seems  to  he  aasamed  by  the  lenmed  counsel  for  tbe  rela- 
tors that  whatever  rights  the  state  of  New  York  has  in  reference  to  tbe  gov- 
ernment of  its  militia  are  derived  from  tbe  federal  constitution  and  laws,  and 
that  unless  we  can  find  authority  in  such  constitution,  or  in  tbe  enactments 
of  congi«s8,  for  the  action  which  has  been  taken,  tbe  legislature  of  this  state 
had  no  rigtit  to  confer  tbe  power  to  act  upon  its  governor;  whereas,  upon  the 
contrary,  whatever  delegation  of  authority  has  been  made  is  from  the  pei^le 
to  tbe  United  States,  and  only  to  tbe  extent  provided  for  in  the  constitotion 
of  the  United  States.  It  therefore  follows  that,  in  considering  tbe  argument 
very  briefly,  we  most  have  regard  to  the  provisions  of  the  constitution  of  tbe 
United  States,  and  gather  from  that  what  authority  has  been  conferred  by  the 
people  upon  the  United  States  in  reference  to  its  militia.  Tbe  fifteenth 
subdivision  of  section  8  of  the  constitutian  provides  that  congress  shall  have 
power  to  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrection,  and  repel  invasion;  and,  by  tbe  sixteenth  subdi- 
vision, to  provide  for  carganiziog,  arming,  and  disciplining  tbe  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of  the  United 
States,  reserving  to  tbe  states,  respectively,  the  appointment  of  tbe  officers, 
and  the  authority  of  training  the  militia  according  tuthe  discipline  prescribed 
by  congress. 

It  will  thus  be  seen  that  tbe  power  conferred  upon  tbe  United  States  is  to 
provide  for  organizing,  arming,  and  disciplining  tlie  militia,  and  govern- 
ing such  part  of  them  as  may  be  employed  in  tlie  service  of  the  United  States. 
It  is  apparent  that  the  organization  here  mentioned  refers  to  the  manner  of 
formation  of  the  militia,  the  weapons  with  which  ther  shall  be  armed,  and  tbe 
tactics  in  which  they  shall  be  instructed.  "Disciplining, "  as  used  in  this  sec- 
tion, refers  in  no  wise  to  governmental  action,  as  is  apparent  from  the  last 
clause  of  the  section,  where  it  is  provided  that  the  auttioilty  of  training  tbe 
militia  according  to  the  discipline  prescribed  by  congress  is  reserved  to  tbe 
states.  And  the  states  were  so  zealous  in  guarding  tbe  right  to  control  tbe 
government  of  tbe  militia,  and  the  material  of  its  orgnnization,  that,  in  order 
that  there  should  be  no  mistake,  and  that  no  greater  powers  should  be  claimed 
because  of  the  word  "organizing"  than  were  implied  in  prescribing  the  method 
of  the  formation  of  the  militia,  tbe  appointment  of  olBcers,  and  authority  to 
train  is  expressly  reserved;  and  the  only  instance  where  governmental  pow- 
ers may  be  exercised  by  tbe  United  States  is  distinctly  mentioned,  viz.,  when 
the  miUtia  shall  be  employed  in  the  service  of  the  United  States.  At  all  other 
times  the  whole  government  of  the  militia  is  within  the  province  of  the 
state,  and  therefore  any  legislation  which  the  state  may  adopt,  relating  to  tbe 
government  of  the  militia,  is  in  no  wise  in  contra veatioa  of  tiie  powera  con- 
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ferred  upon  congress,  as  long  as  It  does  nofc  infringe  upon  Che  method  of  or> 
ganization . 

Why  was  the  power  granted  to  the  United  Ststesto  provide  for  organizing, 
arming,  and  disciplining  the  militia?  It  was  that  the  militia  stiould  be  or- 
ganized after  one  model,  armed  in  a  uniform  manner,  and  disciplined  in  one 
system  of  tactics;  the  result  being  that,  when  the  militia  of  ditferent  states 
come  together,  called  into  service  by  the  government  of  the  United  States, 
they  come  together  as  a  homogeneous  body,  all  organized  in  one  way,  armed 
one  way,  and  disciplined  in  one  way;  and  not  as  a  confused  mass,  having 
different  methods  of  organization,  different  arms,  and  acquainted  with  dif- 
ferent systems  of  tactics,  and  hence  their  usefulness  very  materially  impaired. 
It  was  to  provide  against  this  contingency  that  this  power  was  conferred  upon 
the  United  States  by  the  constitution,  and  beyond  this  the  states  delegated  no 
authority  to  the  United  States  to  interfere  in  their  internal  affairs  in  respect 
to  the  government  of  the  militia.  Now,  it  may  be  that  in  some  particulars 
the  Military  Code  which  has  been  iidopted  by  the  state  of  New  Yorit  may  in- 
fringe upon  some  of  the  regulations  of  congress  passed  pursuant  to  the  au- 
thority conferred  by  the  constitution  of  the  United  States,  bat  they  in  no  re- 
spect relate  to  the  subject  which  is  presented  to  the  court  upon  the  claim  of  a 
riglit  to  review  the  action  of  the  authorities  of  this  state  in  disbanding  a  com- 
pany of  militia.  It  was  in  pursuance  of  tlie  authority  conferred  by  the  con- 
stitution that  in  Rev.  St.  §  1630,  it  was  provided  that  the  militia  of  eacii  state 
shall  be  arranged  into  divisions,  brigades,  regiments,  battalions,  and  compa- 
nies, as  the  legislature  might  direct;  and  tliat  each  brigade  might  consist  of 
a  certain  number  of  regiments,  each  regiment  of  a  certain  number  of  bat- 
talions, each  battalion  of  a  certain  numlK^'  of  companies,  and  each  company 
of  a  certain  nnmlser  of  men;  and  there  is  no  attempt  in  the  legislation  of 
congress  to  interfere  with  the  government  of  the  militia,  except  when  called 
into  the  service  of  the  United  States.    It  seems  necessarily  to  follow  that  all 

governmental  powers  are  to  be  exercised  by  the  state,  within  the  limits  of 
M  constitution  of  the  slate,  in  such  manner  as  the  legislature  may  direct. 
But  it  Is  urged  that  the  statute  was  a  violation  of  the  state  constitution,  in 
that  it  reraov^  the  relator  Leo  from  his  office  and  status  as  an  officer  of  the 
militia,  contrary  to  article  II,  §  5,  of  the  constitution  of  the  state  of  New 
York,  which  provides  that  no  commissioned  officer  shall  be  removed  from  of- 
fice unless  by  the  senate  on  the  recommendation  of  the  governor,  stating  the 
ground  on  which  such  removal  is  recommended,  or  by  the  decision  of  a  court- 
martial  pursuant  to  law.  It  is  clear  that  this  pro\  ision  has  not  been  trans- 
gressed. The  relator  has  nut  been  removed  from  bis  office,  but  simply  re- 
•fleved  at  his  command, — a  distinction  recognized  by  all  military  authorities, 
and  acted  upon  t>y  the  president  of  the  United  States  continuously  in  his  su- 
pervision of  the  regular  army  of  the  United  States.  It  is  urged,  however, 
that  this  court  should  exercise  supervision  of  the  action  of  the  governor  in 
cases  of  this  description,  becaose,  if  he  has  the  absolute  discretion  as  provided 
by  the  statute,  such  discretion  may  be  grossly  abused.  The  presumption 
usually  is  that  public  ofBcers  will  perform  their  duty  conscientiously,  and  for 
the  best  interests  of  the  community,  and,  if  this  court  is  to  review  the  action  of 
the  governor  in  doing  those  things  which  he  has  been  expressly  authorized  in 
bis  discretion  to  do  by  the  legislature,  then  the  courts  may  be  called  upon  to 
review  executive  otHcers  in  their  appointment  of  officers,  where  ttie  legislature 
luis  seen  Gt  to  confer  such  power,  upon  the  ground  that  they  have  abused  the 
discretion  conferred  upon  them.  It  seems  apparent  that  such  an  argument 
cannot  obtain,  as  the  power  is  no  more  absolute  in  the  one  case  than  it  is  m 
the  otber.  It  seems  to  be  assumed  that  all  the  provisions  of  the  Revised 
t$t»tnte«  «f  the  United  States  in  reference  to  the  government  of  the  militia 
are  applicable  to  those  times  when  the  power  to  govern  the  militia  has  been 
•XfireBBly  reserved  to  the  states.    It  is  clear  that  these  regnlations  ajq^ily  to 
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tbe  militia  only  when  they  are  subject  to  the  governmental  power  of  the 
United  States;  viz.,  when  they  are  called  into  its  service.  It  is  needless  to 
pursue  the  subject  f  urtlier,  because  it  seems  to  us  that  the  arrogatioii  by  tbe 
court  of  any  such  power  as  is  claimed  would  be  an  invasion  of  tiie  functions 
of  another  department  of  tbe  government,  and  would  be  absolutely  subversive 
of  that  respect  for  and  obedience  to  authority  which  is  necessary  in  every 
military  organization.  We  think,  therefore,  that  there  is  no  case  made  out 
which  would  justify  this  court  in  granting  tbe  writ  asked  for,  and  the  appli- 
cation must  be  denied.    All  concur. 


WheKLKE  t).  TiMPSON. 

(Supreme  Court,  General  Term,  First  Department.    March  18, 1891.) 

1.  Accord  and  Satisfaction— Weight  of  Evidbncb. 

In  an  action  by  an  assignee  of  a  Arm  of  brokers  for  a  balance  on  purchases  of 
stocks  for  defendant  by  them,  defendant  alleged  and  tcatitied  to  an  agreement  be- 
tween himself  and  one  of  the  members  of  the  firm  that  the  firm  would  accept  in 
setllemeot  of  such  purchases  tbe  individual  "puts"  of  such  member.  The  latter, 
although  testifying  that  no  such  arrangement  existed,  did  not  contradict  defend- 
ant's testimony  in  detail.  The  other  members  of  the  firm  denied  any  such  agree- 
ment. Held,  that  a  finding  of  a  referee  against  tbe  existence  of  such  agreement 
should  be  sustained. 

8.  Sake — Evidence  or  Ratification. 

In  the  absence  of  proof  of  knowledge  on  the  part  of  the  firm  of  such  an  agree- 
ment, the  fact  that  they  had  accepted  such  "puts'*  In  settlement  of  preyious  trans- 
actions did  not  show  ratification  by  them. 

t.  DoouHKNTART  Evidence — Hak2<i.E3s  Ekkok. 

The  admission  in  evidence  of  entries  of  the  transactions  in  the  books  of  the  flrin, 
although  such  entries  were  not  binding  on  defendant,  was  not  ground  of  reTersal 
of  a  judgment  against  him,  where  it  appeared  that  such  proof  could  have  had  no 
effect  on  the  determination  of  tbe  question  of  fact  mjurioua  to  defendant. 

4.  Bake. 

So,  also,  the  exclusion  of  evidence  for  defendant  that  entries  of  sales  of  stock  in 
his  account  in  the  firm  books  did  not  represent  actual  sales,  but  only  transactions 
In  which  such  individual  "puts"  were  accepted  in  settlement  of  purcbases  for  him, 
was  not  ground  for  reversal ;  the  evidence  that  tbe  firm  was  in  the  habit  of  accept- 
ing such  "puts"  in  liquidation  of  those  transactions  being  uncontradicted. 

Appeal  from  judgment  entered  on  report  of  referee. 

Action  by  John  Wheeler,  as  assignee  for  beneiit  of  creditors  of  Orlando  M. 
Bogart,  Richard  W.  Bogart,  and  Alanson  M.  Wilcox,  against  Theodore  Timp- 
son.  Defendant  appeals  from  a  judgment  for  plaintifi  entered  on  trial  by  a 
referee. 

Argued  before  Yan  Bbunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Boardman  di  Boardman,  {Edw,  C.  Boardman,  of  counsel,)  for  appellant. 
Butler,  Stillman  <&  Hubbard,  (John  Notman,  of  counsel,)  for  respondent. 

Yan  Brunt,  P.  J.  This  action  was  brought  to  recover  an  alleged  Imlance 
claimed  to  be  due  from  the  defendant  to  the  late  firm  of  O.  M.  Bogart  A  Co., 
whereof  the  plaintiff  is  the  assignee.  The  claim  of  the  defendant  before  tbe 
referee  was  ttiat  he  bad  been  dealing  with  the  Urm  of  O.  M.  Bogart  &  Co.  for 
many  years  prior  to  its  failure;  that  he  had  ordered  them  to  purchase  stocks 
for  him  during  these  years;  and  that  in  a  great  numl>er  of  instames  Lhestoulis 
b.'id  l)een  purchased  under  an  agreement  between  himself  and  tlie  Arm  that 
tliey  would  accept  in  settlement  the  individual  puts  of  O.  M.  Bogart,  Sr.,  who 
was  a  member  of  the  firm,  in  liquidation  of  any  stock  transaction  for  which 
he  could  produce  such  puts;  and  that  in  the  present  action  he  was  entitled  to 
be  credited  with  the  amount  fixed  by  such  puts  on  three  different  transac- 
tions, while  in  fact  he  was  refused  such  credit,  and  was  credited  only  with 
the  amount  which  the  stock  referred  to  in  such  puts  realized  upon  a  sale  un- 
der the  rules  of  the  New  York  Stock  Excliange.  It  was  claimed  upon  the 
sart  of  the  plaintiff  that  the  puts  were  the  individual  puts  of  O.  M.  Bogart, 
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Si.,  and  that  the  firm  had  nothing  whatever  to  do  with  them,  and  was  not 
boand  thereby,  except  so  far  as  sucli  puts  may  have  been  accepted  by  the  firm. 
The  plaintiff  claimed  over  $13,000,  with  interest  from,  May,  1884.  Upon  the 
trial  it  appeared  that  defendant  was  entitled  to  a  credit  of  over  $9,000,  relating 
to  a  transaction  which  toolc  place  on  the  8th  of  May,  1884,  prior  to  the  assign- 
ment, which,  however,  was  not  entered  in  the  books  of  the  firm  until  after- 
wards. It  appears  from  tlie  evidence  that  just  prior  to  the  failure  of  O.  M. 
Bogart  &  Co.  the  defendant  presented  to  the  firm  a  put  for  100  sliares  of  Lalie 
Sliore.  The  clerk  to  whom  such  put  was  presented  failed  to  report  it  to  the 
boolc-keeper  on  the  day  wlien  it  was  presented.  Subsequently,  upon  the  at- 
tention of  the  clerk  being  called  by  the  book-keeper  to  the  transaction,  be 
stated  that  the  put  had  been  presented  on  the  8th  of  May,  and  had  been  ac- 
cepted by  the  firm,  but  that  he  had  omitted  to  report  it.  Thereupon  the  book- 
keeper entered  it  as  an  omitted  entry  as  of  the  8th  of  May,  and  upon  the  books 
of  tlie  firm  the  credit  appeared  in  favor  of  the  defendant  in  the  defendant's 
account  with  the  firm.  It  further  appeared  from  the  evidence  that  the  de- 
fendant was  entitled  to  this  credit,  and  it  was  allowed  by  the  referee,  leaving 
a  balance  due  from  the  defendant  to  the  pLtintifl  as  found  by  the  referee.  It 
is  claimed  upon  the  part  of  the  defendant  that  the  evidence  established  an 
agreement  between  himself  and  0.  M.  Bogart,  Sr.,  that  these  puts  should 
be  accepted  by  liis  firm  in  settlement  of  the  purchase  of  any  stock  which 
might  be  ordered  by  him  from  the  firm.  And  it  is  urged  that,  while  conced- 
ing that  every  living  member  of  the  firm  denied  any  such  agreement,  yet,  as 
O.  M.  Bogart,  Sr.,  was  examined  as  a  witness,  and,  although  testifying  that 
no  such  arrangement  existed  as  is  claimed  by  the  defendant,  did  not  contra- 
dict the  testimony  of  the  defendant  in  detail,  therefore  it  is  a  concession 
upon  his  part  that  some  such  arrangement  was  made.  We  fail  to  see  the  force 
of  the  suggestion.  The  testimony  of  O.  M.  Bogart,  Sr.,  contradicted  the  tes- 
timony of  the  defendant  upon  this  point;  and  it  maybe  proper  to  observe 
that,  even  if  the  defendant  had  established  by  his  testimony  and  that  of  O. 
M.  Bogart,  Sr.,  the  existence  of  such  an  agreement,  it  would  not  be  binding 
upon  the  firm,  unless  it  was  shown  that  they  had  l<nowledge  of  its  existence, 
and  acquiesced  therein.  It  was  certainly  beyond  the  power  of  any  member 
of  a  firm  to  make  such  an  agreement.  It  was  not  shown  to  be  the  ordinary 
way  of  transacting  the  firm  business,  and  O.  M.  Bogart,  Sr.,  was  not  shown 
to  have  authority  to  make  any  such  arrangement;  and  the  mere  fact  that  upon 
previous  transactions  the  firm  had  accepted  these  puts  in  settlement  of  stock 
sales  cannot  be  relied  upon  to  show  ratification  by  the  firm,  without  also  es- 
tablishing knowledge  of  the  agreement  which  it  is  claimed  O.  M.  Bogart,  Sr., 
made  with  the  defendant.  The  firm  in  accepting  these  puts  in  settlement 
were  accepting  the  personal  responsibility  of  one  of  the  members  of  the  firm 
as  long  as  that  member  was  in  good  standing,  and  nothing  more.  It  was  pre- 
cisely the  same  as  though  in  settlement  of  these  sales  the  defendant  had  pre- 
sented the  individual  check  of  one  of  the  memljers  of  tlie  firm,  and  the  same 
bad  been  accepted  by  the  firm.  It  will  thus  appear  that  the  question  of  tlie 
existence  of  this  agreement  was  one  of  fact,  which  the  referee  has  decided  ad- 
versely to  the  defendant,  and,  we  think,  rightly,  because  the  weight  of  evi- 
dence is  strongly  against  the  claim  made  by  the  defendant;  and  it  seems  to 
us  that  the  idea  of  the  arrangement  and  understanding  has  grown  in  the  de- 
fendant's mind  out  of  the  fact  that  he  had  been  in  the  babit  of  using  the  puts 
in  the  manner  described. 

It  is  claimed  upon  the  part  of  the  defendant  that  the  referee  erred  in  allow- 
ing evidence  as  to  how  these  transactions  were  entered  in  the  books  of  O.  M. 
Bogart  &  Co.  and  of  the  entries  made  in  O.  M.  Bogart's  individual  accouut 
in  those  books.  It  is  undoubtedly  true  that  the  entries  were  not  binding  upon 
the  defendant,  but  it  is  also  equally  true  that  the  introduction  of  this  evidence 
coold  not  possibly  work  to  the  prejudice  of  the  defendant,  as  it  In  no  way 
v.l3N.Y.s.no.5 — 41 
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tended  to  contradict,  or  in  any  waj  impeach,  thetestimony  he  had  given,  but, 
on  the  contrary,  seemed  to  strengthen  it,  and  give  some  plausibility  to  the 
statement  wliich  he  made  of  the  agreement  which  he  had  entered  into  with 
O.  M.  Bogart,  Sr.  Tlie  entries  were  made  precisely  as  they  would  have  been 
had  sucli  an  agreement  been  entered  Into;  and  it  is  equally  true  that  they 
were  made  precisely  as  they  would  have  been  had  no  sucti  agreement  been 
entered  into,  but  the  Arm  had  simply  accepted  the  contract  of  a  solvent  prom- 
isor in  settlement  of  their  transactions  with  the  defendant.  The  proof,  un- 
der no  circumstances,  could  have  any  effect  in  determining  the  question  of 
fact  injurious  to  tlie  defendant.  The  objection  to  the  exclusion  of  evidence 
whereby  the  defendant  sought  to  prove  that  certain  item9  in  the  accoant  of 
the  defendant  in  the  ledger  of  O.  M.  Bogart  &  Co.  did  not  represent  actual 
transactions,  upon  the  theory  that  the  evidence  tended  to  support  the  claim 
of  the  defendant  herein,  is  not  well  taken,  for  the  reasons  already  given. 
Whether  such  arrangement  had  been  made  or  not,  if  Bogart  &  Co.  accepted 
the  puts  of  O.  M.  Bogart,  Sr.,  upon  any  transaction,  the  entry  In  question 
wonid  have  been  made,  and  consequently  the  evidence  would  not  have  tended 
to  establish  the  arrangement  cl.iimed  upon  the  part  of  the  defendant.  The 
fact  that  these  entries  appeared  to  represent  actual  sales,  both  in  the  books 
and  in  the  bill  of  particulars  in  this  action,  in  no  way  altered  the  qupstion 
in  view  of  the  fact  that  the  evidence  was  uncontradicted  that  the  firm  had 
been  in  the  habit  of  accepting  the  puts  of  O.  M.  Bogart,  Sr.,  in  liquidation  of 
transactions  between  the  d^endant  and  the  Arm.  Upon  the  whole  case, 
therefore,  the  conclusion  of  the  referee  seems  to  be  supported  by  tbe  evidence, 
and  the  judgment  should  be  affirmed,  with  costs.    All  oooeur. 


Hatch  v.  Sfoonbb  et  al. 
{Suvreme  Court,  Oeneral  Term,  Flrtt  Department.    Hareli  18, 1801.) 

1.  DbOEIT— FaL8>  RePBESSNTATIOKS— EVIDBKOB. 

To  sustain  a  recovery  of  damages  for  false  representatlODS  aUeg«d  to  taavB  been 
made  by  defendants  to  induce  plaintiff  to  purchase  certain  corporate  stock,  it  Is  not 
necessary  that  plaintiff  should  testify  that  he  relied  solely  on  such  representations, 
If,  from  the  circumstances,  it  may  fairly  be  presumed  that  he  did  rely  on  tlie  rep- 
resentatioDs  in  entering  Into  the  transaction. 
%.  Samx— Byidencb. 

The  false  representations  of  defendants,  by  which  plaintiff  alleged  be  was  in- 
duced to  purchase  stock  in  the  corporation,  were  that  it  was  dolnf  a  good  huslnesa, 
and  making  10  per  cent,  profit,  and  that  with  additional  capital  it  would  make 
more.  The  corporation  had  been  in  existence  a  very  short  time,  and  defendants 
superintended  the  mannfactoring  part  of  its  business,  hnt  there  was  no  evidence 
that  they  knew  its  financial  condition,  or  that  they  intended  to  convey  tbe  impres- 
sion that  they  had  such  knowledge.  Held,  that  the  jury  were  not  justified  in  find- 
ing that  defendants  made  the  representations  knowing  them  to  be  false,  and  a  ver- 
dict for  plaintiff  for  damages  therefor  could  not  be  sustained. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Walter  B.  Hatch  against  Sarah  C.  Spooner.  Ebenezer  Spooner, 
and  Edward  A.  Spooner.  At  tbe  trial  the  complaint  was  dismissed  as  to  the 
defendant  Sarah  C.  Spooner,  and  the  jury  found  a  verdict  for  plaintiff  against 
the  other  defendants.  From  the  judgment  for  plaintiff  entered  on  the  ver- 
dict, and  from  an  oi-der  denying  their  motion  for  a  new  trial,  said  defendants 
Ebenezer  Spooner  and  Edward  A.  Spooner  appeal. 

Argued  before  Van  Bbunt,  P.  J.,  and  Daniels  and  0*Bbien,  JJ. 

Wetmore  &  Jenner,  (Lawretux  E.  Sexton,  of  counsel,)  for  appellants. 
Thomas  Bracken,  for  respondent. 

Van  Bkunt,  P.  J.  This  action  was  brought  to  recover  damages  which  tbe 
plaintiff  claimed  to  have  sustained  by  reason  of  certain  representations  made 
by  the  defendants  to  tbe  plaintiff  to  induce  the  purchase  ot  stock  in  a  com- 
paay,  which  representations  were  claimed  to  be  false  and  fraodalent.    Tbe 
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compUunt  allies  that  in  January,  1884,  the  defendants  were  owners  and 
holders  of  the  capital  stock  of  a  company  called  the  "Spooner  Manufactaring 
Company,"  and  Uiat  at  this  time  the  said  company  was  insolvent,  and  unable 
to  pay  its  debts,  wliich  the  defendants  well  knew,  and,  for  the  purpose  of  ob- 
tidning  money  from  the  plaintiff,  represented,  and  caused  to  be  r^resented, 
to  him,  that  the  stock  of  tlie  company  was  viiliiahle  stock,  earning  a  good  div- 
idend, and  that  tlje  same  whs  a  good  stock  to  invest  in,  and  wits  certain  to 
return  each  year  a  net  income  of  at  least  10  per  cent,  on  its  capital  stock  over 
and  above  all  expenses.  The  complaint  further  alleges  that  the  defendants 
agreed  that,  in  case  lie  purchased  stock  in  the  company  to  the  amount  of 
S5,O0U,  they  would  give  him  employment  in  the  company;  that  the  plaintiff, 
believing  all  the  representations  made  by  the  defendants,  and  relying  thereon, 
purchased  from  them  $5.0U0  of  the  stock  of  said  company,  and  entered  into 
the  employment  of  the  company;  that  said  representations  were  false,  and 
upon  the  discovery  of  that  fact  the  plaintiff  tendered  back  the  stock,  and  de- 
manded the  return  of  his  money,  which  was  refused.  The  defendants  denied 
the  representations,  denied  that  the  company  wbs  insolvent,  and  denied  that 
the  plaintiff  was  induced  by  such  representatives  to  buy  any  stuck.  Upon 
the  trial  of  the  action  it  appeared  that  the  defendants  had  general  supervision 
of  the  manufacturing  business  of  the  corporation.  There  was  no  evidence 
tending  to  show  that  their  position  in  the  corporation  nacessaxUy  required 
them  to  have  knowledj^e  of  the  financial  affairs  of  the  corporation.  It  also  ap- 
peared, as  testified  toby  the  plaintiff's  father,  that  the  plaintiff  and  defendants 
were  related,  and  that  they  knew  that  the  father  of  the  plaintiff  was  desirous 
of  procuring  a  situation  for  bia  son,  the  plaintiff;  and  they  wrote  to  him  in 
respect  thereto.  He  came  down  to  New  York,  and  saw  the  defendant  Eben- 
ezer  Spooner  at  the  factory  of  the  corporation,  and  certain  oonversation  was 
had,  in  which  the  defendant  stated  that  be  had  thought  it  over,  and  he  thought 
perhaps  they  might  make  a  place  for  the  plaintiff  in  that  business.  He  said, 
bewever,  he  thought  that  plaintiff  should  buy  $5,000  of  the  stock  of  the  cor- 
poration at  par,  and  go  to  work  and  learn  the  business.  The  plaintiff's  father 
further  testited  that  be  said  he  wanted  to  know  if  it  was  all  right,  and  if  it 
was  going  to  pay  himself  and  his  boy;  to  wliich  Spooner  replied  that  he  wanted 
he  should  understand  it  was  a  good  business,  well  established,  and  kept  two 
to  Uiree  hundred  employes  working  all  tlie  year,  and  its  cash  sales  were  from 
$500  to  $700  a  day;  that  it  was  a  good  business,  and  paid;  tliat  it  was  a  life 
business  for  his  son,  and  a  start  sucli  as  vei-y  few  yoang  men  could  get  an 
offer  of;  that  they  really  needed  a  little  more  money,  and,  if  they  had  $5,000, 
he  thought  they  could  make  more  than  they  were  then  making.  He  claimed 
that  they  were  making  a  very  big  thing,  and  certainly  paying  10  per  cent., 
and  with  tliis  additional  capital  he  thought  it  would  pay  more.  It  is  to  b« 
observed  that  the  corporation  had  been  at  this  time  in  existence  but  a  short 
period.  Upon  cross-examination  he  varied  his  testimony  somewhat.  The 
witness  said  that  Spooner  did  not  state  iiow  much  profit  they  were  then  act- 
ually making,  but  that  the  boy  would  get  10  percent,  for  his  money  invested, 
if  be  put  it  in  there;  and  he  thought,  if  they  added  that  $5,000  capital  to  the 
business  they  might  make  20  per  cent.  He  further  testified  that  he  did  not 
think  they  did  say  that  it  paid  10  per  cent.,  but  that  it  was  making  that,  and 
could  make  more  as  soon  as  they  could  get  more  money,  and  he  (witness) 
supposed  tliat  the  profits  up  to  that  time  were  10  per  oetit. ;  that  they  did  not 
tell  him  they  had  declared  dividends  on  any  stock  at  that  time,  and  he  did  not 
ask.  He  looked  around  the  factory,  and  saw  that  tiiey  had  a  great  deal  of 
business,  and  a  large  number  of  employes.  The  plaintiff's  father  returned 
borne  the  next  day,  and  talked  the  matter  over  with  his  son,  and  a  short  time 
thereafter  came  down  agaiu,  and  saw  both  of  the  defendants,  when  the  repre- 
sentations wi-re  repeated,  substantially  to  the  same  effect.  In  a  day  or  two 
the  plaintiff's  father  returned  home,  and  after  reporting  bis  conversations 
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with  the  defendants  to  his  son,  and  talking  the  matter  over,  theiy  concluded 
the  offer  was  a  good  one,  and  the  father  gave  the  son  the  money  with  wliicb 
to  buy  the  necessary  stock.  Tlie  plaintiff  came  to  New  York,  went  directly 
to  the  factory  of  the  company,  paid  his  money  to  the  treasurer  of  tlie  company, 
received  bis  certificate  of  stock,  and  entered  into  the  employment  of  thecom- 
pany,  where  he  remained  some  3^  years,  with  the  exception  of  the  time  he 
was  at  home  ill.  Soon  after  entering  into  the  employment  of  the  company  he 
was  made  one  of  its  directors,  and  attended  its  meetings;  and  it  was  only  after 
he  had  left  his  position  in  the  employ  of  the  company  that  this  action  was 
commenced.  Evidence  was  offered  on  the  part  of  plaintiff  tending  to  show 
that  the  company  did  not  do  a  paying  business,  and  was  not  making  10  per 
cent.,  as  it  was  claimed  was  represented  to  plaintiff's  father,  and  by  the  father 
to  the  son.  Upon  the  termination  of  the  plaintiff's  case,  a  motion  to  dismiss 
was  made  upon  various  grounds,  among  which  were  that  there  was  no  evi- 
dence that  the  defendants  knew  these  statements,  or  any  statements  made  by 
them,  to  be  false,  and  that  there  was  no  evidence  that  these  statements,  or 
any  of  them,  were  made  with  intent  to  deceive,  or  did  deceive,  the  plaintiff, 
or  tliat  the  plaintiff  relied  upon  these  statements.  Other  points  were  raised 
which  it  is  not  necessary  to  consider  here.  The  motion  was  denied,  and  an 
exception  taken,  and  the  defendants  introduced  evidence  upon  their  behalf 
tending  to  contradict  the  evidence  on  behalf  of  the  plaintiff  that  these  repre- 
sentations were  made,  and  that  any  statement  which  the  defendants  made  to 
the  plaintiff's  father  in  regard  to  the  condition  of  the  company  were  known 
to  the  defendants  to  be  false,  or  made  with  intent  to  deceive.  Upon  the  ter- 
mination of  the  defendants'  case,  the  motion  to  dismiss  was  repeated.  It  was 
denied,  and  an  exception  taken.  The  case  was  submitted  to  the  jury,  who 
found  a  verdict  In  favor  of  the  plaintiff;  and  from  the  judgment  thereupon 
entered,  and  from  the  order  denying  a  motion  for  a  new  trial,  this  appeal  is 
taken. 

It  is  claimed  upon  the  part  of  the  defendants  that,  because  the  plaintiff 
nowhere  testified  that  he  relied  solely  upon  these  statements  testified  to  by 
his  father,  the  jury  could  not  find  a  verdict  in  his  favor.  We  do  not  under- 
stand this  position  to  be  well  taken.  If,  from  the  nature  of  the  transaction, 
the  relation  of  the  parties,  and  the  circumstances  surrounding  the  transac- 
tion, it  may  fairly  be  presumed  that  the  plaintiff  relied  upon  the  representa- 
tions in  entering  into  the  transaction,  and  that  they  were  the  inducing  cause, 
the  mere  fact  that  be  has  or  has  not  sworn  to  the  conclusion  that  he  relied 
upon  the  representations  is  of  little  moment;  in  fact,  it  is  only  of  recent  years 
that  such  questions  were  permitted.  But  there  is  a  more  serious  question, 
arising  from  the  claim  that  there  is  no  evidence  before  the  court  that  the  de- 
fendants knew  the  statements,  or  any  of  them,  made  by  them,  to  be  false. 
In  the  case  of  Morris  v.  Taleott,  96  N.  Y.  100,  the  court  laid  down  this  rule 
in  respect  to  the  nature  of  the  proof  of  scienter  in  cases  of  the  description  of 
the  one  at  bar.  They  say:  "The  fraud  charged  against  the  defendant  herein 
is  of  the  nature  of  a  crime,  and  cannot  be  presumed,  but  must  be  established 
by  evidence.  Henry  v.  Henry,  8  Barb.  592;  Ward  v.  Center,  8  Johns.  281; 
Jackson  v.  King,  4  Cow.  207.  While  it  is  true  that  it  may  be  proved  by  cir- 
cumstantial evidence,  and  the  inferences  legitimately  deducible  therefrom, 
yet  the  defendant  is  entitled,  in  a  judicial  consideration  of  the  proofs,  to  the 
application  of  the  rule  that  the  presumptions  of  the  law  are  in  favor  of  the 
innocence  of  the  person  accused.  A  party,  therefore,  relying  upon  the  estab- 
lishment of  a  cause  of  action  or  a  right  to  a  remedy  against  anotlier,  based 
upon  the  alleged  commission  of  a  fraud  by  such  person,  must  show  affirma- 
tively facts  and  circumstances  necessarily  tending  to  establish  the  probability 
of  guilt,  in  order  to  maintain  his  claim.  Wlien  the  evidence  is  capable  of  an 
interpretation  which  makes  it  equally  as  consistent  with  tiie  innocence  of  the 
accused  ^arty  as  with  bis  guilt,  the  meaning  must  be  ascribed  to  it  which  ac- 
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cords  with  his  innocence,  rather  than  that  which  imputes  to  him  a  criminal 
intent."  Applying  tliis  principle  to  the  case  at  bar,  there  is  no  evidence 
which  shows  that  the  defendants  necessarily  knew  the  financial  condition  of 
this  corporation,  or  that  they  intended  to  convey  to  the  piaintiff's  fattier  the 
impression  that  they  did.  There  is  no  evidence  thattliey  hud  anything  to  do 
with  the  financial  affairs  of  the  corporation,  but,  rntber,  that  they  had  the 
superintendence  of  the  manufacturing  part  of  its  business;  and  it  further 
appears  that  the  representations  which  they  made  to  the  plaintiff's  father 
must  necessarily  have  been  matters  of  opinion,  because  they  were  represen- 
tations of  what  the  business  of  the  corporation  would  amount  to,  and  hence 
necessarily  dependent  upon  future  contingencies.  If,  from  the  situation  of 
these  defendants,  the  necessary  inference  could  be  drawn  that  they  did  Icnow 
ill  regard  to  the  financial  affairs  of  the  corporation,  then,  perhaps,  a  different 
rule  might  apply;  but  it  appears  that  the  whole  of  these  representations  were 
based  upon  their  knowledge  of  the  manufacturing  department  of  this  corpora- 
tion, and  there  is  no  pretence  that  they  knew  or  represented  that  they  knew 
of  its  financial  condition,  so  that  they  could  be  said  to  have  intended  to  con- 
vey the  impression  that  they  knew  of  their  own  knowledge  whereof  they 
spoke.  In  cases  of  this  description,  fraud  must  be  established  by  evidence 
necessarily  leading  to  that  conclusion. Xlf  an  inference  consistent  with  in- 
nocence may  be  deduced  from  the.  proofs,  such  inference  must  be  drawn,  as 
matter  of  law;  and  a  jury  cannot  be  permitted  to  speculate  upon  the  question 
as  to  whether  fraud  did  or  did  not  exist./  In  the  languiige  of  Morris  v.  Tal- 
oott,  the  plaintiff  must  show  afBrmatively  facts  and  circumstances  necessarily 
tending  to  establish  the  probability  ut  guilt,  in  order  to  maintain  his  action. 
AVe  think  that  the  evidence  in  the  case  at  bar  falls  to  come  up  to  this  standard; 
and  that  there  is  no  evidence,  even  if  the  defendants  made  the  representa- 
tions to  the  full  extent  claimed  by  the  plaintiff, — upon  which  question  there 
is  grave  doubt, — tliat  the  defendants  knew  or  bad  reason  to  believe  them  to 
be  false. 

There  is  another  question  in  regard  to  the  variance  between  the  pleadings 
and  the  proof;  the  complaint  alleging  that  the  stock  was  bought  from  the  de- 
fendants, whereas  the  evidence  seems  to  show  that  it  was  bought  from  the 
corporation.  While,  upon  this  appeal,  such  a  variance  may  be  of  no  partic- 
ular moment,  in  view  of  the  conclusion  arrived  at  on  the  other  points  of  the 
case,  yet  still  it  is  a  matter  which  may  need  some  consideration  before  a  re- 
trial of  this  case  is  liad.  Upon  the  whole  case  we  are  of  opinion  that  there 
was  no  evidence  which  justified  the  jury  in  finding  that  the  defendants  made 
these  representatiuns  knowing  them  to  be  false,  and  the  judgment  and  order 
appealed  from  should  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event.    AJl  concur. 


OuBNEY  «.  Oband  Tbunk  By.  Co.  of  Canada. 

(Supreme  Court,  QeMml  Term,  Firtt  Department.    March  18, 1801.) 

Dbath  bt  Wrojioful  Act — PLBADnro  Foreiqh  Btatttb. 

In  an  aotion  by  an  administrstor  for  negligently  causing  the  death  of  his  intes- 
tate in  a  foreign  country,  founded  on  a  statute  oi^that  countay  giving  such  right  of 
action,  although  plaintiff  must  plead  such  foreign  statute,  he  need  not  allege  that  it 
is  the  same  as  that  of  the  state  where  the  action  is  brought,  but  merely  that  it  is  of 
similar  import  and  oharacter. 
Bamb. 

And  it  is  not  necessary  for  plaintiff  to  allege  ttiat,  if  death  had  not  ensued,  the 
intestate  could  himself  have  maintained  an  action  under  the  law  of  snchjtoreign 
country. 
Samb— RioBT  or  Admikistrator  to  Sub. 

Snob  an  action  may  be  maintained  in  New  York  by  an  administrator  appointed 
In  that  state,  without  showing  that  there  has  been  any  adminiatratioD  in  the  loreicn 
country  where  the  death  occurred. 
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4.  Action  AaAiNsT  Foseion  Cobporatios— Pixadiso — Demljckkk. 

AUhoiigh,  under  Code  Civil  Proc.  N.  Y.  S  1780,  ooly  a  resident  of  the  state  can 
sue  a  foreign  cxirporation  on  a  cause  of  action  for  tort  arising  without  the  state,  a 
demurrer  to  a  complaint  in  such  an  action,  on  the  ground  that  the  court  has  no 
Jnrisdiction  of  the  subject  of  the  action,  cannot  be  sustained  merely  beoanse  the 
complaint  does  not  allege  residence  of  the  plaintiff,  wh^re  bis  non-residence  does 
not  appear  on  the  face  of  the  uomplalnt;  as  section  488  authorizes  ademurrer  to  the 
comjusint  only  where  one  or  more  of  the  grounds  specified  "appear  upon  the  face 
thereof. " 

Appeal  from  special  term,  Xew  York  county. 

Autioii  by  Prederick  B.  Gurney,  as  adannistrator  of  Launcelot  S.  Gumpy. 
deceaseil,  against  tbe  Grand  Trunk  Bail  way  of  Canada.  Defendant  appeals 
from  an  interlocutory  judgment  overruling  its  demurrer  to  tbe  complaint. 
Code  Civil  Proc.  N.  Y.  §  488,  provides:  "Tbe  defendant  may  demur  totlie 
complaint  where  one  or  more  of  tbe  following  objections  thereto  appear  upon 
tbe  face  thereof:  (1)  That  the  court  has  not  jurisdiction  of  the  person  of 
the  defendant;  (2)  tliat  the  court  has  not  jurisdiction  of  the  subject  of  the 
action,"  etc.  Code  Civil  Proc  N.  Y.  §  1780,  provides:  "An  action  against  a 
foreign  corporation  may  be  maintained  by  another  foreign  corporation,  or  by 
a  non-resident,  in  one  of  the  following  cases  only:  (1)  Where  the  action  is 
brought  to  recover  damages  for  tlie  breacb  of  a  contract,  made  within  the 
state,  or  relating  to  property  situated  witliin  the  state,  at  tlie  time  of  the  mak- 
ing thereof;  (2)  where  it  is  brought  to  recover  real  property  situated  witliin 
the  state,  or  a  chattel,  which  ia  replevied  witliin  tbe  state;  (S)  where  the 
cause  of  action  arose  within  the  state,  except  where  tbe  object  of  the  action 
is  to  aSect  the  title  to  real  property  situated  without  tbe  state. 

Argued  before  Yan  Brcnt,  P.  J.,  and  Danikls  and  O'Brien,  JJ. 

Spragvs,  Morey,  Sprague  di  Broumell,  (George  F.  Brotonell,  of  counsel,) 
for  appellant.    Henjamin  B.  Foster,  for  respondent. 

O'Brien,  J.  The  facts  alleged  in  the  complaint  and  conceded  by  the  de- 
murrer are  that  the  defendant  company,  being  a  common  carrier  of  passen- 
gers, on  the  28th  day  of  April,  1889,  received  the  plaintiff's  intestate  as  a 
passenger  on  its  railway,  and  so  negligently  and  unflkillfiilly  managed  tbe 
cars  and  locomotiTe  engine  of  the  railway  that  the  deceased,  while  exercising 
due  care  and  caution,  was  killed  thereby;  that  the  plaintiff  was  duly  app(rfnted 
administrator  of  his  estate  by  the  surrogate  of  Kings  county,  N.  Y.;  that 
there  was  at  that  date,  and  still  is,  a  statute  in  force  in  the  dominion  of 
Canada,  where  the  decedent  was  killed,  entitled  "An act  respecting  compen- 
sation to  the  families  of  persons  killed  by  accident  and  in  duels,"  providing, 
among  other  things,  that  when  the  death  of  a  person  has  been  caused  by  such 
wrongful  act,  neglect,  or  default  as  would,  if  death  had  not  ensued,  have  en- 
titled the  party  injured  to  maintain  an  action  to  recover  damages  in  respect 
thereof,  in  such  case  an  action  for  damages  for  the  beneflt  of  the  wife,  bus- 
band,  parent,  and  child  of  the  person  may  be  brought  by  and  in  tbe  name  of 
the  executor  or  administrator  of  the  person  deceased,  and  that  such  statute  is 
similar  in  its  import  and  character  to  the  provisions  of  the  Code  of  Civil  Pro- 
cedure of  New  York  with  reference  to  actions  by  an  executor  or  adminis- 
trator to  recover  damages  for  a  wrongful  act,  neglect,  or  default  by  which 
his  (decedent's)  death  was  caused.  The  three  grounds  of  demurrer  assigned 
are — First,  that  the  court  has  not  jurisdiction  of  the  person  of  the  defend- 
ant; second,  that  the  court  has  not  jurisdiction  of  the  subject  of  the  action; 
third,  th».\,  the  complaint  does  not  state  facts  sufficient  to  constitute  «cauae 
of  action. 

This  last  is  the  one  most  strenuonsiy  urged  upon  this  appeal.  It  is  claimed 
that,  as  the  cause  of  action  presented  did  not  exist  at  common  law,  but  is 
based  solely  on  statute,  it  was  incumbent  upon  plaintiff  to  plead,  not  only 
tbe  Canadian  statute,  allowing  it  to  be  similiur  to  our  own  in  respect  to  sur- 
viving in  favor  of  parent  or  next  of  kin,  but  also  that  the  cause  of  actien  was 
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«iiw  wbid),  under  the  law  of  Canada,  the  party  injured  could  have  maintained 
jf  death  bad  not  ensued.  Neither  contentiun  is  tenable.  The  Canadian 
statute  changing  the  common  law,  and  permitting  an  action  to  be  brought  in 
Ihe  name  of  the  executor  or  administrator  where  death  ensues,  ia  sufficiently 
pleaded.  The  contention  that  the  statutes  of  New  York  and  Canada  must  be 
«xactly  alike  is  dispoeed  of  by  Leonard  v.  NaviyatUm  Co.,  84  N-  Y.  52.  "It 
is  not  essential,"  the  court  says,  "that  the  statute  should  be  precisely  the 
same  as  that  of  tlie  state  where  the  action  is  brouglit.  The  rule  nterely  re- 
quires that  it  should  be  of  similar  import  and  character."  Nor  was  it  neces- 
sary to  allege  that  Gurney's  death  was  caused  by  such  wrongful  act,  neglect, 
or  default  as  would,  under  the  law  of  Canada,  if  death  had  not  ensued,  have 
entitled  him  to  maintain  the  action.  In  Whil/ord  v.  Railroad  Co.,  23  N.  Y. 
4ti7.  it  is  said:  "Courts  do  not,  in  general,  take  notice  of  the  laws  of  a  foreign 
■country,  except  so  far  as  they  are  made  to  appear  by  proof.  In  the  absence, 
however,  of  positive  evident  e  as  to  the  law  of  another  country,  our  laws  in- 
dulge in  certain  presumptions.  Prima  facie  a  man  is  entitled  to  persoital 
freedom,  and  the  atwence  of  bodily  restraint,  and  to  be  exempt  from  physical 
violence  to  his  person  everywhere.  Heme,  if  one  bring  an  action  for  falte 
imprisonment,  or  for  an  assault  and  battery  committed  aliroad,  he  need  not, 
in  the  tirst  instance,  offer  any  proof  that  such  acts  are  unlawful,  and  entitled 
the  Injured  party  to  a  reoomp«nae  in  damages  in  the  place  wliere  they  were 
indicted;  for  the  courts  will  not  presume  the  existence  of  a  state  of  the  lav 
in  any  country  by  which  compensation  is  not  provided  for  such  injuries;  and 
where  the  coadiUon  of  the  law  of  another  state  becomes  material,  and  no  evi- 
dence has  been  offered  cedacerning  it,  our  oourta  will  presume  that  the  general 
principles  of  the  common  law,  which  are  always  considered  to  be  consonant 
to  reason  and  natural  justice,  prevail  there.  But  no  such  presumption  ob- 
tains respecting  the  positive  statute  law  of  the  state."  It  therefore  follows 
that  while  it  was  necessary  to  plead,  as  it  will  be  necessary  to  prove,  the  stat- 
ute law  of  Canada  witli  reference  to  giving  to  plaintiff  a  right  of  action  in  a 
■ciiae  where  death  ensued,  it  is  not  necessary  to  aver,  nor  will  it  in  the  first 
instance  benecessary  to  prove,  that  plaintiff's  intestate  could  have  maintained 
such  an  action  in  Canada  if  death  had  not  ensued. 

The  claim  advanced  that  the  New  York  administrator  cannot  maintain  any 
such  suit  in  our  courts,  where  administration  is  not  also  taken  out  in  Canada, 
is  directly  in  conflict  with  tJie  case  of  Leonard  v.  Navigation  Co.,  84  N.  Y.  48. 
It  is  therein  held  that  an  administrator  appointed  in  tliis  state  may  maintain 
an  action  witliout  showing  ttiat  letters  of  administration  have  been  taken  out 
in  the  state  where  the  death  occurred. 

The  other  ground  of  demurrer,  that  the  court  has  no  jurisdiction  of  the 
cause  of  action,  was  properly  disposed  of  upon  the  authority  of  Bank  v.  Don- 
nell,  40  N.  Y.  412.  As  stated  by  the  trial  jud^e:  "It  is  only  where  it  ap- 
pears on  the  £ace  of  the  complaint  that  the  court  has  no  jurdisdiction  of  the 
subject-matter  of  the  action;  that  such  an  objection  can  be  taken  by  demurrer. 
Here  it  doee  not  appear  on  the  face  of  the  complaint  that  plaintiff  is  a  non- 
resident, and  that  objection,  if  it  exists,  must  be  taken  by  answer."  This  is 
in  accordance  with  the  language  of  section  488  of  the  Code'  of  Civil  Procedure, 
which  provides  that  the  defendant  may  demur  to  the  complaint  where  the  ob- 
jection appears  upon  the  face  thereof.  It  is  tme  that  this  action  is  brought 
against  a  foreign  corporation,  to  recover  for  an  alleged  cause  of  action  which 
arose  witliout  the  state,  and  which  exists  only  by  virtue  of  a  statute  of  that 
foreign  eoantryr  It  is  equally  true  upon  this  slate  of  facts  tliat  the  action 
cannot  be  Cjaintained  under  our  Code,  unless  it  is  shown  that  the  plaintiff  is 
a  resident  of  the  state.  Section  1780  of  the  Code  maiies  tlie  power  to  sue  a 
foreign  oorporatioD  upon  a  cause  of  action  for  tort  arising  without  the  state 
depend  on  the  residence  of  the  plaintiff  within  the  state.  This  is  the  precise 
question,  in  another  form,  which  arose  in  Ba.Jt  v.  DohtuH,  supra,  ander  seo- 
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tion  114  of  the  old  Code  of  Procedure,  which  contained  a  like  proTision,  and 
wliich  Id  language  is  similar  to  tlie  present  section  488  of  the  Code  of  Civil 
Frocedure,  and  is  therefore  a  binding  autliority.  In  that  case,  which  was  an 
action  by  an  incorporated  bank,  the  complaint  contained  no  allegation  that 
the  plaintiff  was  a  corporation,  or  entitled  to  sue  as  such.  It  was  conceded 
that  the  legal  position  of  the  defendant  demurring  was  sound,  and  that  un- 
less it  was  shown  that  the  plaintiff  was  a  corpoiation  it  had  no  legal  capacity 
to  sue  in  that  character,  but  the  court  aays:  "Does  the  argument  show  that 
the  demurrer  is  well  taken?  All  that  the  argument  proves  is  that  the  com- 
plaint does  not  show  upon  its  face  aSiraiatively  that  the  plaintiff  has  capacity 
to  sue.  But  to  sustain  the  demurrer  the  Code  requires  that  it  should  appear 
upon  ite  face  that  it  bad  not  such  capacity,  which  in  no  respect  appears.  For 
aught  appearing  upon  the  face  of  tlie  complaint,  the  plaintiff  may  be  a  cor- 
poration entitled  to  sue  as  such. "  So  here,  while  it  is  clear  that,  in  order  to 
maintain  this  action,  the  plaintiff  must  prove  that  he  is  a  resident,  and  thongh 
the  complaint  doea  not  allege  such  residence,  still,  upon  the  face  of  the  com- 
plaint, it  does  not  appear  that  he  is  not  such,  and  the  objection  must  be  taken 
by  answer.  Tbe  fact  that  this  action  is  a  statutory  one,  and  that  the  Code  de- 
fines and  limits  the  jurisdiction  of  the  court  to  the  cases  speciSed,  does  not 
change  the  rule  of  practice  as  to  tbe  manner  In  which  the  objection  must  be 
raised.  There  being  no  distinct  ground  upon  which  this  can  be  distinguished 
from  the  qaeation  presented  in  Bank  v.  Donnell,  the  latter  is  a  binding  and 
controlling  authority.  Tbe  judgment  therefore  should  be  afSrmed,  with  costs 
and  disbursements,  and  with  leave,  upon  payment  of  the  same  and  costs  of  tbe 
court  below,  to  withdraw  the  demurrer  within  20  daya. 

Daniels,  J.,  concurs. 

Yan  Bbunt,  p.  J.,  (concurring.)  The  complaint  in  this  action  sets  out  a 
good  cause  of  action,  provided  it  appears  upon  the  trial  that  the  court  has  ju> 
risUiction  of  the  person  and  subject-matter.  Objection  to  jurisdiction  may  be 
raised  by  demurrer,  where  it  appears  upon  the  face  of  the  complaint  that  tbe 
court  has  no  jurisdiction  of  the  person  or  subject-matter,  but,  unless  want  of 
jurisdiction  appeais  upon  the  face  of  the  complaint,  the  objection  must  be 
raised  by  a  motion  to  set  aside  the  summons,  whereon  appearance  would  con- 
fer jurisdiction,  or,  in  cases  where  an  appearance  would  not  confer  jurisdic- 
tion, it  may  be  raised  by  answer,  or  at  the  trial,  or  upon  appeal,  ur  bv  the 
court  iteelf.  Robinson  T.  Navigation  Co.,  112  N.  Y.  S15, 19  '&.  £.  Bep.'625. 
I  therefore  concur. 


Howell  d.  Newham  et  al. 
{Supreme  Court,  General  Term,  First  Department    March  18, 18B1.) 
DowzR — Absiokment — Death  or  Widow — Asmeascbeueht. 

Where  a  widow  entitled  to  dower  dies  without  having  asserted  her  claim  thereto 
by  action,  neither  her  personal  representatives,  nor  the  personal  representatives  of 
her  assignee  of  such  dower  right,  can  maintain  an  action  to  have  dower  admeasured, 
or  for  a  gross  sum  in  lieu  thereof. 

Exceptions  from  circuit  court,  New  York  county. 

Action  by  Henry  C.  Howell,  as  administrator  of  Sallie  A.  Howell,  deceased, 
against  Allen  G.  Kewman,  as  executor  and  trustee  under  the  will  of  Thomas 
Ganlner,  deceased,  and  others.  At  the  trial  the  complaint  was  dismissed  on 
the  pleadings,  and  plaintiff's  exceptions  were  ordered  to  be  heard  in  tbe  first 
instance  at  the  general  term. 

Argued  before  Van  Brunt.  F.  J.,  and  Daniei^  and  O'Bbien,  JJ. 

Jamet  M,  Leddy,  for  appellant.  Dillotnay,  Davenport  <£  Letdt,  {John  8. 
Davenport  and  A.  B.  Tappen,  of  counsel.)  for  respondents. 
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O'Bbien,  J.  This  is  an  action  for  the  recovery  of  dower  right,  brought 
ngainst  the  estate  of  and  beneliciaries  under  the  will  of  the  late  Thomas  Gardner 
by  the  plaintlfF,  as  the  personal  representiitive  of  the  assignee  of  such  dower 
right  The  widow  and  dowress,  by  deed  dated  the  18th  day  of  October,  1888. 
assigned  her  dower  and  right  ot  dower  to  Sallie  A.  Howell,  plaintiffs  intestate, 
who  subsequently  died  August  7. 1889,  and  this  action  was  commenced  after 
her  death,  October  5.  1889.  No  action  for  admeasurement  of  dower  in  any 
shape  was  brought  in  the  life-time  of  Emma  Gardner.  Tlie  sole  ground  upon 
which  the  complaint  was  dismissed  was  that  an  action  for  dower,  commenced 
after  the  widow's  death,  will  not  lie.  If  this  ground  is  weH  laid,  it  is  unnec- 
essary to  discuss  the  other  questions  raised  upon  this  appeal,  as  to  whether 
or  not  the  will  creates  n  trust-estate  inconopatible  with  dower,  and  therefore 
compelled  an  election  by  the  dowress.  A  consideration  of  the  character  of 
the  action  itself  will  determine  whether  or  not,  after  the  death  of  the  widow. 
it  can  be  maintained.  The  judgment  upon  the  allegations  of  the  complaint 
asked  for  is  "that  the  plaintiff  have  dower  of  all  the  testator's  lands,  and  that 
the  same  be  set  off  and  admeasured,"  and,  in  the  alternative,  "that  a  gross 
sum  be  decreed."  It  will  thus  be  seen  that  the  present  action  is  not  a  pro- 
ceeding under  the  Code  by  the  widow  for  dower  assigned,  or  for  damages  for 
withholding  dower,  but  is  an  action  to  admeasure  dower.  The  judgment  to 
be  entered  in  such  an  action  is  that  provided  by  section  1613  of  the  Code, 
which  authorized  judgment  awiirding  the  widow  during  her  natural  life  actual 
possession  of  a  certain  portion  of  the  property,  or  that  she  be  paid  a  certain 
aum  annually  during  her  life,  and  that  damages  may  be  awarded  her  for  with- 
holding dower.  Whatever  doubt  may  have  existed  at  common  law  as  to  the 
right  to  assign,  it  has  been  settled  in  this  state  tliat  a  widow's  dower  right, 
although  not  admeasured,  is  an  absolute  right,  which  is  assignable.  Pope  v. 
ifead,  99  N.  Y.  201;  Payne  v.  Beoker,  87  N.  Y.  163.  While,  therefore, 
the  assignment  made  by  Emma  Oardner  to  Sallie  Howell  ot  ber  dower  right, 
if  any  existed,  was  valid,  it  still  remains  to  be  determined  what  effect  the 
death  of  Mrs.  Gardner  had  upon  such  right  prior  to  its  being  admeasured. 
Authorities  can  be  cited  for  the  maintenance  of  an  action  to  admeasure  dower, 
brought  by  the  assignee;  but  in  all  the  cases  it  will  be  found  that  such  right 
was  recognized  and  enforced  only  during  the  life-time  of  the  widow.  In  Kyle 
v.  Kyle,  67  N.  Y.  407.  it  is  said:  "By  the  Revised  Laws  (1  Rev.  Laws,  p.  60, 
§  1)  she  might  transfer  at  any  time  in  her  life."  The  diela  to  be  found 
throughout  the  opinion  in  this  case  will  show  that  the  cotirt  was  of  opinion 
that  such  an  action  could  only  be  maintained  during  the  life-time  of  the  dow- 
ress. In  the  case  of  JfcKeen  v.  Fish,  33  Hun,  30,  atfirmed  in  98  N.  Y.  645, 
is  a  direct  authority  against  the  appellant's  contention.  In  that  case  the  ap- 
pellant's testatrix  commenced  an  action  to  have  her  rights  of  dower  deter- 
mined. A  reference  was  ordered,  and  before  any  interlocutory  judgment  was 
entered  the  widow  served  a  consent  in  writing,  agreeing  to  receive  a  gross 
sum  in  lieu  of  dower.  Subsequently,  and  while  the  action  was  still  pending, 
and  prior  to  the  determination  thereof,  she  died.  The  trial  proceeded,  and 
subsequently  the  referee  found  and  reported  a  stato  of  facts  that  would  have 
entitled  the  widow,  had  she  been  living,  to  some  right  of  dower.  Davis,  J., 
in  the  course  of  the  opinion,  says:  "We  are  of  opinion  that  at  the  time  of  the 
death  of  the  plaintiff's  testatrix  her  action,  notwithstanding  the  filing  of  the 
consent,  had  not  reached  a  state  or  condition  in  which  she  was  entitled  to 
claim  a  vested  right  to  a  gross  sum  of  money,  equal  to  the  value  of  her 
dower  In  the  property,  or  any  part  thereof.  A  different  state  of  things 
might  exist  if  ber  right  of  dower  had  been  determined,  and  the  prcx.eedings 
in  the  action  had  reached  a  stage  in  which  the  court  had  adjudged  that  a  sale 
of  the  premises  be  made.  *  *  *  Until  it  has  been  determined  whether  a 
parcel  or  parcels  will  be  set  off  to  the  widow  or  a  sale  ordered,  and  the  value 
ot  her  Ufe-intereet  invested  and  paid  to  her,  after  she  is  adjudged  to  be  entitled 
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to  dower,  her  right,  beyond  mesne  profits,  remains  a  mere  nalied  and  inchoate 
life-estitte,  and  terminates  on  her  death."  This  is  a  direct  authority,  which 
in  no  way  conflicts  with  the  oases  cited  by  tlie  appellant  as  autliorizing  an  ac- 
tion by  an  assignee  for  allotment  oi  dower,  for  upon  exaaalnatlen  the  latter 
will  all  be  found  to  be  cases  where  actions  were  brought  during  the  life-time 
of  the  widow.  Emma  Gardner,  the  widow  in  this  case,  having  died  before 
the  commencement  of  this  action,  the  period  during  which  a  distinct  parcel  of 
the  property  could  be  laid  by,  or  a  sum  in  lieu  thereof,  iuid  expired;  and,  in 
the  absence  of  statutory  provision  authoiizing  this  iiction,  it  must  be  deemed 
to  have  abated  on  Iter  death.  It  is  clear,  therefore,  from  the  anthorities 
that  the  claim  to  dower,  as  here  asserted,  is  not  a  lien  upon  the  testator's 
land,  and,  the  widow  having  died  withoat  action,  neither  her  personal  repre- 
sentatives nor  tiie  personal  representatives  of  her  assignee  can  assert  any  such 
claim,  or  maintain  an  action  either  to  enforce  a  lien  or  admeasure  or  recover 
a  sum  in  gross  in  lieu  thereof.  The  right  of  the  dowress,  therefore,  not  hav- 
ing been  asserted  in  some  form  during  Iter  life-time,  does  not  survive  her. 
The  exceptions  taken  by  the  appellant  upon  the  trial  must  therefore  be  over- 
ruled, and  judgment  ordered  in  accordance  witii  the  direction  of  the  trial  judge, 
in  &vor  of  tbe  Uefendants,  dismissing  the  complaint,  with  costs  and  dlsburse- 
ments  to  each  of  the  reapondenta.    All  concur. 


Beioh  e.  McOrea. 
{Supreme  Cawrt,  Ovneral  Term,  Flrtt  Department.    ICarch  18, 1891.) 

L  LaiSE — RlOBT  TO  SUKRENOSB. 

Under  an  agreement  by  wblch  defendant  bired  from  plstnttfl  faraished  rooms  la 
a  hotel  for  a  tenn  ending  Kay  1st,  defendast  bad  the  privilege  «(  ^vinir  np  tlw 
rooBis  on  February  1st  on  payment  of  tUW  to  plalaUff.  Defendant  left  tbe  rooms 
February  26tk.  Held,  that  her  prlvil^  to  anrreader  them  did  not  oontlaue  attar 
February  let,  and  her  liability  under  the  agreement  was  not  limited  to  the  sum  of 
$100. 

%  Buus—Bxrnmxmmntn  or  IiUbiutt. 

Defendant  kavinc  hired  from  plaintiff  Jer  aeertaln  term  fnndahed  raoms  In  a 
hotel,  with  board,  and  having  left  the  rovms  before  the  expiration  of  the  term,  an- 
other person,  wlu>  also  occupied  rooms  and  t>oarded  in  plaintitT's  hotel,  ottered  to 
take  the  rooms  vacated  by  defendant.  Held,  that  plaintiff  was  under  no  obligation 
to  accept  such  offer  in  eztlnguisfameat  of  defendanVB  Uabiiity  under  their  agree- 
ment. 

Jb  EIams — ABAimoNxaiiT  bt  Tenant — Liasilitibs. 

In  an  action  on  such  agreement,  there  was  no  proof  that  any  profit  would  have 
accrued  to  plaintiff  from  continuing  to  supply  defendant  with  board  during  the  re- 
mainder of  tbe  term.  Held,  that  be  could  reeover  no  damages  on  that  portion  of 
the  agreement;  but  tliat,  the  rooms  having  remained  naoccupied  until  Mut  termina- 
tion of  the  agreement,  he  could  recover  for  the  rent  remuning  unpaid. 

Appeals  from  circuit  conrt.  New  Torit  county. 

Action  by  Lorenz  Reich  against  Alice  8.  McCrea.     Both  parties  appeal 
from  a  judgntent  for  plaintiff  entered  on  a  verdict  directed  by  the  court. 
Argued  t)efore  Van  Brunt,  P.  J.,  and  Biiadt  and  Danusub,  JJ. 
Abram  Kling,  for  plaintiff.     Clark  Bell,  for  defendant. 

Daniels,  J.  The  verdict  was  directed  for  the  weekly  sum  of  $66  for  the 
price  of  rooms  from  the  last  of  February,  1889,  to  the  first  of  May  following. 
Tbe  defendant  entered  into  the  possession  of  these  rooms,  which  were  a  part 
of  the  hotel  known  as  "The  Cambridge,"  under  an  agreement  securing  to  her 
tbe  rightof  theiroccupancy  and  board  »t  the  hotel,  for  the  price  of  8117  a  week 
She  left  the  hotel  on  the  26th  of  February,  and  did  not  after  that  date  occapy 
the  rooms,  or  board  at  the  hotel.  It  appeared  by  the  bills  which  were  rendered 
and  receipted  while  slie  did  occupy  the  rooms  that  the  charge  made  for  them 
was  tbe  sum  of  S65  a  week;  and  it  was  for  that  amount,  accruing  after  she 
left  tbe  hotel  to  the  termination  of  tbe  period  mentioned  in  the  agreement, 
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that  the  verdict  whs  directed;  and  each  party  has  objected  to  the  amount  in 
this  manner  recovered  in  the  action.  The  defendant  has  objected  to  the  right 
of  the  plaintiff  to  recover  any  sum  exceeding,  in  any  event,  the  sum  of  $20O, 
andw  a  clauae  in  tiie  agreement  reserving  to  her  the  privilege  of  giving  up 
the  rooms  on  the  1st  of  February  by  paying  the  sum  of  8100  to  the  plaintifF. 
But  a  sufficient  answer  to  this  position  arises  upon  the  fuct  that  she  did  not 
avail  herself  of  this  privilege.  It  was  restricted  to  the  1st  day  of  February, 
and  no  privilege  was  secured  to  her  to  surrender  the  rooms  by  paying  this  or 
any  other  sum  after  that  date;  and  it  results  from  this  circumstance  that  her 
liability  could  not  be  restricted  to  the  sum  of  $10U. 

It  was  proved  on  behalf  of  the  defendant  that  a  Mrs.  Andrews,  who  also 
boarded  and  occupied  rooms  at  the  hotel,  offered  to  take  these  rooms  after  they 
were  vacated  by  the  defendant,  but  the  plaintiff  would  not  consent  to  that  oc- 
cupancy by  her;  and  a  satisfactory  reason  for  withholding  that  consent  arises 
out  of  the  fact  that  the  plaintiff  was  not  legally  bound  to  consent  that  Mrs. 
Andrews  should  take  these  rooms,  and  cease  to  occupy  those  of  which  she  at 
the  time  had  possession.  If  that  had  been  done,  the  plaintiff,  instead  of  the 
rental  of  the  rooms  in  question,  would  have  lost  that  of  the  rooms  occupied 
by  Mrs.  Andrews;  and  for  that  reason  no  indemnity  would  result  to  him  for 
the  failure  of  the  defendant  to  perform  her  contract  if  this  exchange  of  rooms 
had  tal<en  place.  It  was  for  the  plaintiff  to  determine  whether  he  would  con- 
sent to  it  or  not;  and,  as  Mrs.  Andrews  was  already  his  tenant  and  boarder, 
he  was  under  no  obligation  to  the  defendant  to  allow  her  to  take  the  rooms 
vacated  by  the  latter  as  an  extinguishment  of  her  liability  to  him  under  the 
agreement. 

The  court,  in  the  direction  which  was  given  for  a  verdict,  rejected  the  claim 
made  by  the  plaintiff  for  the  payment  of  the  price  of  the  defendant's  board 
during  this  interval  of  time.  It  was  not  proved  in  the  case  that  a  profit  would 
have  accrued  to  him  from  continuing  to  supply  the  defendant  with  boarddur> 
fng  the  unexpired  period  of  the  agreement ;  and  it  was  therefore  to  be  pre- 
sumed that  he  lost  nothing  on  this  part  of  the  contract  by  the  defendant  leav- 
ing his  hotel.  His  right  of  recovery  was  for  damages,  and  that  alone.  Wil- 
son V.  Martin,  1  Denio,  602;  Howard  v.  Daly,  61  N.  Y.  368.  And  no 
damages  were  proved  to  have  been  sustained  by  him  by  Uie  failure  of  the  de- 
fendant to  receive  and  pay  for  her  board  at  the  hotel.  But,  as  to  the  rooms, 
the  case  was  maintained  in  his  favor,  for  they  remained  unoccupied  from  the 
time  the  defendant  left  the  hotel  until  the  termination  of  the  agreement,  end- 
tng^on  the  Ist  of  May,  1889.  The  parties  have  stipulated  that  npon  the  ap- 
p^  the  court  should  be  at  liberty  to  make  any  change,  by  way  of  increase  or 
diminution  in  the  amount  of  the  verdict,  which  might  appear  necessary  to 
conform  it  to  their  legal  rights  and  obligations.  But,  as  no  change  in  the 
amount  appears  to  b» required,  no  action  can  be  taken  under  this  stipulation 
by  the  court.  The  verdict,  as  it  was  recovered  only  for  the  weekly  compen- 
sation charged  for  the  rooms,  together  with  interest  thereon,  appears  to  have 
been  right,  and  the  judgment  should  be  aflSrmed,  without  costs  of  the  appeals 
to  either  party.    All  concur. 


WiOKS  et  al.  t.  Teomqpson. 
{Suprmne  Court,  Oeneral  Term,  Seeand  Department.    Veibroarj  11, 1891.) 
HloHW^TS — Dedication— Ri»HT  of  Wat. 

W.  devised  land  to  8.  and  J.,  which  was  divided  by  a  lane  sttnated  wholly  en  the 
land  given  to  S.  Accordiag  to  the  devise  to  J.  hia  laad  was  10  feet  east  of  the  lane, 
bat  the  evidence  showed  that  W.  had  in  his  lire-time  widened  the  lane  to  make  it 
eome  ap  to  J.'s  line.  S.  subsequently  fenced  la  the  lane  on  both  sides,  bat  after- 
wards removed  the  fenoea,  and  widened  it  to  SO  feet  by  survey,  making-  it  extend 
not  up  to,  but  within  a  few  feet  of,  J.'s  line.  W.  and  J.  and  S.  for  over  50  years  used 
the  road  to  gain  access  to  J.'s  land,  and  S.,  who  laid  it  out,  advised  persons  to  buy 
land  from  J.,  to  which  they  would  have  had  no  access  if  the  strip  remained  between 
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the  land  and  the  road.    Afterwards  the  devlBees  of  B.  bnilt  a  fence  on  the  line  of 
the  BurTey,  shotting  off  J.'s  land  from  the  road.    Held,  that  the  road  was  dedicated 
up  to  J.'s  line. 
8.  Sake — Title  bt  Fbbsoription. 

J.,  and  those  claiming  under  him,  had  a  tight  of  way  bypresoription  to  th«ir  land 
through  the  road. 

Appeal  from  special  term. 

Action  of  trespass  by  Alonzo  A.  Wicks  andiothers  against  Albert  D.  ThomD- 
Bon.  One  Joshua  Wicks  formerly  owned  a  tract  of  land,  which  he  devised  to 
his  sons,  James  and  Selah.  Plaintiffs  are  the  devisees  of  Selah,  and  defend- 
ant the  grantee  of  the  devisees  of  James.  During  the  life-time  of  Joshua  the 
land  was  divided  by  a  farm  lane,  situated  wholly  upon  the  land  subsequently 
devised  to  Selah,  the  land  devised  to  James  adjoining  it  on  the  west,  10  feet 
from  the  west  line  of  the  lane  according  to  his  devise;  but  the  testimony 
showed  that  Joshua  Wicks  widened  the  road  in  his  life-time,  and  made  it  ex- 
tend to  the  line  of  James'  land.  James  always  used  this  lane  to  get  to  his 
land,  «s  also  did  his  successors  after  him.  Subsequently  Selah  Wicks  fenced 
in  the  lane  on  both  sides.  Afterwards  he  had  the  lane  surveyed,  and  widened 
it  to  60  feet,  making  a  highway  of  it,  called  "Maple  Avenue,"  and  took  down 
the  fence,  leaving  it  open  up  to  James  Wicks'  land,  though,  according  to  the 
survey,  the  land  would  not  extend  to  James  Wicks'  land  by  a  few  feet.  Sub- 
sequently the  devisees  of  Selah  Wicks  built  a  fence  on  the  line  as  surveyed, 
leaving  a  narrow  strip  between  the  lane  and  James  Wiclu'  land.  They  claimed 
this  strip,  and  the  trespass  complained  of  is  that  defendant,  who  had  purchased 
part  of  the  James  Wicks  tract,  tore  down  part  of  the  fence  to  gain  access  from 
the  road  to  his  land  over  this  strip.  Previous  to  the  building  of  this  fence  by 
plaintiffs  the  lane,  and  afterwards  the  avenue,  was  used  both  by  Joshua  Wicka 
and  Selah  and  James  Wicks  and  their  respective  devisees  for  entrance  to  the 
lands  on  each  side  of  it  for  a  period  of  over  50  years.  James  Wicks  sold  some 
of  his  land  with  reference  to  this  lane,  and  Selah  Wicks,  under  whom  plain- 
tiffs claim,  and  who  opened  the  road,  advised  people  to  buy  land  from  James, 
knowing  that  they  would  have  no  access  to  the  land  so  bought  except  through 
the  road.  There  was  a  verdict  and  judgment  for  defendant,  from  which  plabi- 
tiffs  appeal. 

Argued  before  Babnabd,  P.  J.,  and  Dykuan  and  Pratt,  JJ. 
William  (f.  Niooll,  for  appellants.      WUmot  M.  Smith,  for  respondent. 

Pratt,  J.  This  is  an  appeal  from  a  Judgment  entered  upon  the  verdict  of 
a  jury  and  from  an  order  upon  the  motion  of  the  judge  denying  a  new  trial. 
The  record  shows  that  the  case  was  submitted  to  the  jury  under  a  charge  as 
favorable  to  the  plaintiffs  as  they  were  able  to  ask,  and  upon  the  issue  as  so 
made  a  verdict  was  rendered  for  the  defendant.  It  is,  I  think,  perfectly  clear 
that  Joshua  Wicks,  when  the  road  was  laid  out  through  the  land,  intended  to 
make  the  west  line  of  the  road  the  east  line  of  the  land  devised  to  James 
Wicks,  the  prior  owner  of  defendant's  land.  The  proof  shows  that  for  the 
space  of  about  50  years  the  west  side  of  the  lane  was  the  east  side  of  said 
James  Wicks'  land.  This  was  a  practical  location,  and  the  possession  and 
user  by  each  party  of  the  land  upon  their  respective  sides  of  this  lane  must  be 
presumptive  evidence  of  title.  I  think  it  is  also  clear  that  when,  in  1879, 
Selah  Wicks  opened  Maple  avenue,  he  intended  to  anddid  open  it  up  to  James 
Wicks'  land,  so  that,  if  the  plaintiffs  have  any  title  as  a  basis  for  this  suit,  it 
is  a  varying  strip,  about  six  inches  wide,  upon  which  the  fence  stands.  Bat 
the  verdict  was  right,  even  upon  this  contention  of  the  plaintiffs.  It  is  plain 
that  Selah  Wicks  made  the  west  side  of  Maple  avenue,  which  he  dedicated  to 
public  use,  so  as  to  take  in  the  whole  lane  as  it  existed  at  that  time.  It  is 
absurd  to  suppose  that  he  intended  to  reserve  six  inches  on  the  west  side  of  the 
avenue,  as  no  good  purpose  can  be  attributed  to  such  an  intention,  and  bii 
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whole  conduct  afterwards  refutes  any  such  claim.  His  declaration  at  the 
time  of  opening  the  avenue,  that  he  did  not  intend  to  leave  any  land  between 
the  avenue  and  the  land  of  his  brotlier,  and  afterwards  advising  parties  to 
build  upon  the  west  side  of  the  avenue,  makes  it  incredible  that  lie  did  not 
intend  to  dedicate  Maple  avenue  up  to  his  brother's  land.  If  such  is  the  fact, 
then  Maple  avenue,  for  its  whole  length,  was  a  public  street,  and  the  plain- 
tiffs had  no  right  to  erect  a  fence  on  the  west  side,  and  the  same,  when  erected, 
was  a  nuisance,  and  the  defendant  had  a  right  to  abate  it.  But,  assuming 
that  the  fence  stood  upon  the  land  of  the  plaintiffs,  und  that  Maple  avenue 
did  not  include  the  land  upon  which  the  fence  stood,  we  think,  under  the 
proofs,  the  jury  were  justifled  in  finding  a  verdict  for  the  defendant.  The 
trespass  consisted  in  a  use  of  the  land  as  a  right  of  way  as  it  had  been  unin- 
terruptedly used  for  over  50  years.  It  was  a  use  tliat  the  common  owner  had 
made  before  it  was  devised  to  James  Wicks,  and  by  the  latter  for  over  40 
years.  We  think,  therefore,  the  defendant  had  a  right  to  use  the  whole  road- 
way, and  to  enter  upon  it  as  he  and  his  father  before  him  had  been  in  the 
habit  of  doing  for  more  than  50  years.  Judgment  affirmed,  with  costs.  AH 
concur. 


QoBTOM  V,  United  States  &  B.  M.  S.  S.  Co.  «t  dl. 

(Supreme  Court,  General  Term,  First  Department    March  18, 1891.) 

BiSBT  TO  Costs— AcTiox  fok  Wbonofcl  Death. 

Under  Code  Civil  Proo.  N.  Y.  i  8328,  giving  costs,  as  of  course,  to  a  pUUntiff  OB 
final  judgment  in  bis  favor  in  certain  actions,  the  provision  that,  "If  in  an  action 
to  recover  damages  for  an  assault,  battery,  false  imprisonment,  libel,  slander, 
oriminal  conversation,  seduction,  or  malicious  prosecution,  the  plaintiff  recovers 
less  than  tSO  damages,  the  amount  of  his  costs  cannot  exceed  the  damages, "  does 
not  apply  to  an  action  for  damages  for  causing  death  by  neglect,  brought  un- 
der section  1902,  such  an  action  being  included  in  the  general  provision  giving 
glaintifl  costs  on  a  judgment  in  his  favor;  the  specific  designation  of  the  tustions 
1  which  costs  are  limited  excludes  all  others.  DisUnguisbing  Oarrabrant  r.  Stilr 
Hvan,  18  Civil  Proc.  R.  196. 

Appeal  from  special  term.  New  York  county. 

Action  by  George  Gorton,  as  administrator,  against  the  United  States  &Brazil 
Mail  Steam-Ship  Company  and  George  P.  Morris  for  damages  for  the  death  of 
plaintiff's  intestate,  alleged  to  have  been  caused  by  n<^glect  of  defendants. 
The  jury  found  a  verdict  for  plaintiff  for  six  cents  damages.  Defendants  ap- 
peal from  an  order  allowing  tlie  taxation  of  full  costs  by  plaintiff.  Code  Civil 
Proc.  N.  Y.  §  1902,  provides:  "The  executor  or  administrator  of  a  decedent, 
who  has  left,  him  or  her  surviving,  a  husband,  wife,  or  next  of  kin,  may 
maintain  an  action  to  recover  damages  for  a  wrongful  act,  neglect,  or  default, 
by  which  the  decedent's  death  was  caused,  against  a  natural  person  who,  or 
a  corporation  which,  would  have  been  liable  to  an  action  in  favor  of  the  de- 
cedent by  reason  thereof  if  death  bad  not  ensued." 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

H.  Apltngton,  for  appellants.     William  B.  Tullia,  for  respondent. 

Brady.  J.  This  action  was  brought  under  section  1902  of  the  Code  to  re- 
cover 95,000  damages,  alleged  to  have  been  sustained  by  reason  of  the  neglect 
of  the  defendants.  The  trial  resulted  in  a  verdict  of  six  cents  in  favor  of  the 
plaintiff,  who,  without  notice,  taxed  the  full  bill  of  costs,  which,  upon  retax- 
ing,  was  limited  to  six  cents.  Upon  the  plaintiff's  motion,  however,  an  order 
WHS  granted  authorizing  the  taxation  of  a  f  uU  bill  of  costs,  but  granting  to 
defendants  a  stay  until  after  a  determination  of  an  appeal  from  that  order. 
The  Code,  §  8228,  declares  the  plaintiff  entitled  to  costs  of  course  upon  the 
rendering  of  a  final  judgment  in  his  favor  in  eitiier  of  the  following  actions: 
(3)  An  action  specified  in  subdivisions  1.  3,  4,  or  5  of  section  2863  of  this 
act.     But  it  in  an  action  to  recover  damages  for  an  assault,  battery,  false  im- 
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prisontnent,  libel,  slander,  criminal  conversation,  seduction,  or  malieloaB 
prosecution  the  plaintiff  recoven  less  than  $50  damages,  tlie  amount  of  bi» 
costs  cannot  exceed  his  damages.  Section  286S,  referred  to  in  section  <i22S, 
is  one  enumerating  the  civil  actions  which  a  justice  of  the  peace  eanw>t  takB 
cognizance  of,  and  they  are  as  foUows:  (3)  Where  the  action  is  to  recover 
damages  for  an  a-ssHult,  battery,  false  imprisonment,  libel,  slander,  crimiiuil 
conversation,  seduction,  or  malicions  prosecution,  or  where  it  is  brought  un- 
der sections  1837,  1843.  1868,  1902,  or  1969  of  this  act.  Tliis  action  is  one 
embraced  within  the  provisions  of  section  1902,  and  therefore  one  of  those  of 
which  a  justice  of  the  peace  cannot  take  cognizance;  but  it  is  not  one  of  ttiose 
speciQcally  named,  in  which  a  recovery  of  less  than  $50  damages  limits  the 
amount  of  costs  to  the  damages  awarded.  The  specific  designation  of  the  ac- 
tions intended  to  be  embraced  in  the  limit  of  costs  furnishes  the  most  conclu- 
si  ve  evidence  of  the  intention  of  the  legislature  to  exclude  all  others.  The 
maxim,  expressio  unius,  est  exeluato  alteriua,  applies  with  peculiar  force. 
Our  attention  has  been  called  to  the  case  of  Qarrahrant  v.  Sullivan,  13  Civil 
Proc.  R.  196,  but  that  was  a  case  for  damajres  resulting  from  a  fall  into  a 
coal'hole,  and  the  question  here  discussed,  though  apparently  considered,  is 
not  so  presented  as  to  be  regarded  as  controlling.  The  language  of  section 
3228  is  too  emphatic  to  admit  of  any  doubt,  however  ingeniously  the  argu- 
ments may  be  devised  and  employed.  The  plaintiff  is  thereby  declared  to  be 
entitled  to  costs  of  course  in  actions  of  this  character,  with  others  grouped 
with  it;  but  as  to  some  of  tliem  the  limit  of  costs  is  applied.  The  whole  sub- 
ject is  embraced  in  the  third  subdivision  of  that  section,  and  was  considered, 
therefore,  altogether,  and  both  provisions  for  costs  and  limit  of  them  inserted 
in  the  same  paragraph.  Nothing  on  the  subject  can  be  said,  therefore,  to 
have  been  left  to  inference  or  implication  or  conjecture.  The  order  appealed 
from  should  be  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


In  re  J.  F.  Pease  Fubnaob  Oo. 

(SupreriM  Court,  General  Term,  Firit  Dtpattment.    Ifardh  IS,  1891.) 

Chahob  or  Vbkuh — Discretioh  oi'  Cotjbt. 

An  action  for  breach  of  warranty  of  a  heater  furnished  by  defendant  to  plalntiC, 
under  a  oontraot,  made  at  the  olty  of  New  York,  by  which  the  heater  was  to  Im 
furnished  and  used  in  the  state  of  New  Jersey,  was  brought  in  the  city  ooort  of 
New  York.  Defendant,  a  domestic  eontoration  having  its  prinolpal  place  of  Ims- 
Iness  In  the  county  of  Onondaga,  N.  Y.,  800  miles  distant  from  the  city  of  New 
York,  moved  to  remove  the  action  from  the  city  court  to  the  supreme  court,  tor  the 
purpose  of  changing  the  place  of  trial  to  Onondaga  county.  Held,  that  witnesses 
for  defendant  as  to  the  sufficiency  of  heaters  similar  to  that  furnished  plalntiiT 
would  not  be  admiasible,  and,  as  most  of  the  witnesses  as  to  fitness  of  the  heater 
were  in  or  near  New  York  city;  and  the  removal  of  the  action,  under  Code  CivU 
Proo.  N.  Y.  S  819,  providing  therefor,  was  discretionary,  an  order  denying  the  mo- 
tion should  be  affirmed  on  appeaL 

Appeal  from  special  term,  New  York  county. 

Motion  by  the  J.  F.  Pease  Furnace  Companyfor  the  removal  from  the  city 
court  of  New  York  to  the  supreme  court  of  an  action  brought  in  the  city 
court  by  Michael  W.  Devine  against  said  J.  F.  Pease  Furnace  Company,  for 
the  purpose  of  clianging  the  place  of  trial  to  the  county  of  Onondaga.  Said 
defendant  appeals  from  an  order  denying  its  motion.  Code  Civil  Pioc.  N.  Y. 
§  S19,  provides:  "The  supreme  court,  at  a  term  held  in  the  first  judicial  dis- 
trict, may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of  fact,  and 
before  the  trial  thereof,  remove  to  itself  an  action  brought  in  ttie  marine 
court  [now  the  city  court  of  New  York]  for  the  purpose  of  cbangiag  tbe 
place  of  trial  thereof." 

Argued  before  Van  Brttot,  P.  J.,  and  Brady  and  Danikls,  JJ. 

Brunnemer  &  Bennett,  for  appellant.    Martin  &  Smith,  for  respondent. 
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Bradt,  J.  The  contract  for  a  breiich  of  which  this  action  was  brought 
was  made  in  this  city  by  the  plaintiff  with  the  defendant's  general  agent,  nnd 
at  its  branch  office  here.  Tt>e  heater  which  was  to  be  furnished  to  the  plain- 
tiff was  to  be  used  in  the  city  of  Elizabeth,  N.  J.,  which  may  be  said  to  be 
one  of  the  subnrfas  of  the  city  of  !N'ew  York,  the  distance  from  the  latter  city 
is  80  short.  The  contract  having  been  thus  miide,  and  the  heater  thus  lo- 
cated at  Elizabeth,  the  witnesses  as  to  its  fitness  are  naturally  persoi^  con- 
nected  with  the  two  cities  named,  and  some  of  the  witnesses  thought  to  be 
necessary  for  the  defense,  presumably  under  the  circumstances  disclosed,  are 
not  so.  That  of  Peters,  Hyde,  Neil,  Blair,  Hood,  and  Creelman  are  to  show 
that  heaters  similar  to  the  one  to  be  furnished  the  plaintiff  have  proven  amply 
BufHcient  to  heat  buildings  as  large  us  plaintifC's,  if  properly  managed.  This 
evidence  does  not  seem  to  be  admissible.  The  question  is  not  what  other 
heaters  liave  done,  but  what  the  one  in  question  has  done.  Indeed,  it  might 
be  admittf^  that  other  and  similar  heaters  have  been  successful,  but  the  ques- 
tion would  still  be  as  to  the  titness  and  capacity  of  the  one  rejected  by  the 
plaintiff.  Besides  that,  it  must  be  said  that,  if  any  witnesses  in  the  employ- 
ment of  the  defendant  are  necessary,  the  defendant  should  be  required  to 
bring  them  here,  the  contract  having  been  made  liere,  and  the  heater  being  a 
short  distance  from  the  city,  and  more  accessible,  therefore,  for  inspection. 
The  removal  of  tlie  action  from  the  city  court  is,  however,  discretionary, 
(Code,  §  319,]  and  we  have  not  discovered  in  the  record  any  evidence  of  the 
abuse  of  tbe  discretion  conferred  by  the  statute.  Indeed,  some  reasons  have 
been  given  to  show  that  the  plaintiff  ought  not  to  be  required  to  take  his  wit- 
nesses from  another  state  to  a  place  800  miles  distant,  to  secure  redress  fora 
breach  of  contract  made  here,  and  to  be  wholly  performed  in  a  place  within 
a  comparatively  short  distance  from  this  city.  The  order,  for  these  reasons, 
should  be  afflrmed,  with  910  costs  and  disbursements.  Ordered  accordingly. 
All  coacur. 

WiNCHESTEB  t».  BrOWNB. 
(.SnptWM  Cvwrt,  Oeneral  Term,  First  Department,    March  18, 1891.) 

JCBISDICnON — SDITB  between  NoX-REalDEXTS. 

On  a  motion  to  dismiss  an  action  on  the  ground  that  the  parties  were  both  non- 
residents of  the  state,  and  that  the  oause  of  action  was  a  tort  arising  out  of  tbe 
state,  Itappeared  ttiat  plaintiff  had  l>een  an  inhabitant  of  the  state  for  a  period  of 
eight  years;  tbat  the  action  was  brought  after  he  became  such,  and  had  been  liti- 

eated  without  objection  on  the  ground  of  jurisdiction;  and  that  a  trial  could  speed- 
T  be  obtained.    Held,  that  it  was  a  proper  exercise  of  discretion  to  retain  juris- 
diction. 

Appeal  from  special  term,  New  York  county. 

Action  by  George  C.  Winchester  against  T.  Quincy  Browne.  Defendant 
appeals  from  an  order  denying  his  motion  to  dismiss  the  action  on  the  ground 
that  the  court  should  no  longer  entertain  jurisdiction  thereof.  For  former 
reporte,  see  7  N.  Y.  Supp.  550;  11  N.  Y.  Supp.  614. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Abbett  ti  Fuller,  {Leon  Abbett  and  Henry  Sehmitt,  of  counsel,)  for  appel- 
lant.   A.  Walker  Otis,  for  respondent. 

For  Curiau.  The  plaintiff  has  been  present  as  an  inhabitant  of  this  stattt 
for  tbe  period  of  eight  years,  and  after  he  became  such  commenced  tliis  action 
against  the  defendant  upon  a  cause  of  action  arising  in  the  state  of  Massa- 
chusetts. It  has  been  litigated  for  the  Intervening  period  npon  the  assump- 
tloa  tbat  the  court  would  entertain  jurisdiction  of  it,  and  it  has  now  reached 
a  point  where  a  trial  can  speedily  be  obtained.  It  should  be  borne  in  mind 
that  this  is  an  action  in  tort,  both  parties  being  non-residents,  the  cause  of 
action  arising  out  of  the  state;  and  the  refusal  of  the  court  to  entertain  juris- 
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diction  does  not  depend  upon  the  motion  of  the  parties  necessarily.  The 
court  may  refuse  upon  its  own  motion  to  entertain  jurisdiction  in  such  an  ao- 
tion.  Whether  the  court  would  or  would  not  retain  jurisdiction  in  this  ac- 
tion was  a  matter  of  discretion,  and  under  the  circumstances  the  discretion 
was  fairly  and  reasonably  exercised  in  the  denial  of  the  defendant's  motion. 
The  order  should  be  affirmed,  with  $10  costs  and  disbursements  to  abide  the 
event.    All  concur. 


FOGAL  V.  Page  9t  al. 
Oupnme  Court,  Oenerol  Term,  First  Department.    Uaroli  18, 1891.) 

1.  VlNDOB  AHS  VbNDBB — ReCOTERT  OF  PUBCHASE  MOKET. 

Honey  paid  towards  the  purchase  price  of  real  estate  under  a  oontraot  to  oonvex 
It  for  a  certain  sum,  not  in  writing,  but  not  terminated  or  disaffirmed  until  the  oon- 
Teyance  of  the  premises  by  the  vendor  to  a  third  party,  may,  after  niali  ooarej- 
ance,  be  recovered  by  the  purchaser  who  has  paid  it. 

%  Same— Limitation  of  Action. 

Such  action  is  not  barred  by  the  statute  of  limitations  if  brought  within  six  year* 
after  the  conveyance  to  the  third  party. 

8.  Appeal — Review— Weioht  op  Ettdence. 

The  finding  of  the  i  ury  that  such  an  agreement  was  made,  where  the  erldenoe  as 
to  the  fact  is  contradictory,  will  not  be  reviewed  on  appeaL 

ii  Samb— Harhlbss  EHRoa— Instbuotions. 

At  the  trial  of  such  action  the  judge,  in  charging  the  jury,  said  that  if  plaintiff, 
■*in  the  belief  that  he  had  such  a  contract, "  paid  money  on  account  of  the  purchase 
price,  he  could  recover  it  back;  but  by  previous  instructions  the  case  was  submit- 
ted to  them  upon  the  question  whether  such  contract  had  been  proved,  and  from 
these  and  other  explanations  by  the  judge  it  appeared  that  the  jury  could  not  have 
misappreheDded  that  the  ground  on  which  plaintiff's  right  was  intended  to  be  placed 
was  the  fact  that  such  a  contract  had  been  made.  Held,  that  the  erroneous  in- 
struction was  not  ground  for  reversal 

6b  Witness — Competenct— Tbansactioss  with  Dboedent. 

In  an  action  by  a  married  woman  to  recover  back  money  paid  by  her  on  an  oral 
contract  for  the  purchase  of  real  estate  from  exeoutors  of  the  deceased  vendor,  her 
husband,  having  no  interest  in  the  result  otherwise  than  that  his  feelings  may  be 
enlisted  in  favor  of  her  success,  is  not  "  interested  in  the  event, "  within  Code  Civil 
Froc.  N.  Y.  i  829,  so  as  to  be  precluded  from  testifying  to  a  transaction  or  oonver- 
satjou  with  the  deceased.' 

fll  Assumpsit — Evidence — Sufficienot. 

The  evidence  as  to  the  payment  of  money  sought  to  be  recovered  was  that  a 
sum  of  t200  was  paid  by  plaintiff's  husband,  and  a  receipt  given  therefor  as  money 
received  from  plaintiff  on  account  of  the  agreement  to  be  entered  into  between 
her  and  defendants'  testator  for  the  premises,  this  confirming  the  husband's  testi- 
mony to  the  same  effect;  but  as  to  a  further  sum  of  $10U,  paid  by  him,  there  was 
no  evidence  that  it  was  money  of  the  plaintiff,  or  that  it  was  paid  by  her  direo- 
tion,  or  with  any  reference  to  her.  Held,  that  a  judgment  for  plaintiff  could  be 
sustained  only  to  the  extent  of  $200. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Jennie  Fogal  against  J.  Seaver  Page  and  others,  as  executors  of 
Thomas  Page,  deceased.  Defendants  appeal  from  a  judgment  for  plaintiff  en- 
tered on  the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial.  Code  Civil  Proc.  N.  Y.  §  829,  provides:  "Upon  the  trial  of  an  action, 
or  the  hearing  upon  the  merits  of  a  special  proceeding,  a  party  or  a  person 
interested  in  tlie  event,  or  a  person  from,  through,  or  under  whom  such  a 
party  or  interested  person  derives  his  interest  or  title,  by  assignment  or  other- 
wise, shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest,  or  in 
behalf  of  the  party  succeeding  to  his  title  or  interest,  against  the  executor, 
administrator,  or  survivor  of  a  deceased  person,"  etc. 

Argued  before  Yan  Brunt,  P.  J.,  and  Daniels  and  O'Brien,  JJ. 

William  J.  McCrea,  {Henry  Wehle,  of  counsel,)  for  appellants,  ffenri 
Pressprich,  fur  respondent. 

'See  note  at  end  of  case. 
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Daniels,  J.  The  testator  held  a  mortgage  against  premises  owned  by  the 
husband  of  the  plaintiff,  and  upon  which  they  resided,  in  the  county  of  West- 
cheater.  The  mortgage  was  foreclosed,  and  the  premises  purchased  by  the 
testator  at  the  sale,  and  to  mHintain  the  action  it  is  alleged  that  he  entered  into 
a  contract  to  convey  the  premises  to  the  plaintifT  for  the  payment  of  the  sum  of 
S2.800.  This  contract,  as  the  evidence  tended  to  prove  it,  was  not  in  writing, 
but.  if  made  at  ail,  was  verbal,  and  made  on  or  about  the  9th  of  .Tanuary, 
1880.  It  is  alleged  that  the  plaintiff  had  paid  upon  the  contract  the  sum  of 
$1,552.58,  and  that  the  testator  conveyed  the  premises  to  another  person  on 
or  about  the  20th  of  May,  1884,  and  thereby  disabled  himself  to  perform  the 
contract  alleged  to  have  been  made.  It  did  appear  upon  the  trial  that  the 
prenaiBes  were  verbally  leased  to  the  husband  of  the  plaintiff  after  the  sale  in 
the  foreclosure  proceedings  for  the  sum  of  $150  a  year  and  the  payment  of  the 
taxes,  and  that  all  the  moneys  which  had  been  paid  for  rent  and  taxes,  with 
the  exception  of  two  items. — one  of  8200,  and  another  of  $100.  Tlie  right  of 
the  plaintiff  to  maintain  the  action  was  accordingly  restricted  to  these  two 
Items;  and,  if  the  contract  was  made  as  it  was  alleged,  and  the  evidence  of  the 
plaintiff's  husband  tended  to  prove  it,  and  it  was  not  afterwards  terminated 
or  disaffirmed  until  the  conveyance  of  the  premises  to  another  person  in  1884, 
then  the  plaintiff  was  entitled  to  recover  so  much  money  as  had  been  paid  by 
her  towards  the  purchase  price  of  the  premises.  Chittenden  v.  Morris,  5  N. 
Y.  Supp.  718;  HarrU  v.  Frink,  49  N.  Y.  24;  Day  v.  Railroad  Co..  51  N.  Y. 
583.  And  the  defense  of  the  statute  of  limitations  interposed  no  objection  to 
that  recovery,  for  the  reason  that  the  action  was  commenced  within  six  years 
after  the  conveyance.  As  the  evidence  was  given  by  the  husband  of  the 
plaintiff  it  did  tend  to  prove  the  making  of  such  a  contract,  and  that  it  was 
carried  along  without  any  refusal  to  perform  on  tlie  part  of  the  plaintiff  or 
the  testator,  until  the  time  when  he  conveyed  the  premises  to  the  other  party. 
The  making  of  this  agreement  was  denied  -by  the  attorney  through  whose 
agency,  with  the  approval  of  the  testator,  it  was  affirmed  to  have  been  made; 
and  his  testimony  was  that  these  two  sums  of  money  were  not  paid  upon  an 
agreement  for  the  conveyance  of  the  property  to  the  plaintiff,  but  to  pay  the 
costs  and  expenses  of  the  foreclosure  suit.  That  was  denied  by  the  plaintiff's 
witness,  and  there  was  evidence  from  two  other  persons,  sworn  on  behalf  of  the 
defendants,  and  contradictory  evidence  supplied  by  the  affidavit  of  the  plain- 
tiff's witness,  tending  to  confirm  the  correctness  of  the  evidence  given  by  the 
attorney.  But  this  evidence  was  not  so  forcible  in  its  effect  as  to  deprive  the 
plaintiff  of  the  right  to  submit  the  questions  to  the  jury  upon  which  her  ac- 
tion depended.  It  was  still  a  question  of  fact  to  be  determined  by  them 
whether  this  agreement  had  been  made,  as  it  was  alleged  it  had  been,  in  sup- 
))ort  of  her  suit;  and  they,  by  their  verdict,  must  have  found  that  fact  in  her 
favor. 

In  submitting  the  case  to  the  jury  it  has  been  objected  that  they  were  not 
necessarily  required  to  And  the  existence  of  the  contract  to  entitle  the  plain- 
tiff to  recover.  This  objection  has  been  talien  to  the  statement  that,  "If 
Mr.  Fogiil  made  a  verbal  contract  for  the  repurchase  of  this  property,  al- 
though the  law  requires  such  a  contract  to  be  in  writing,  and  while  it  might 
be  that  Mr.  Fogal  could  not  have  enforced  that  contract  if,  in  the  belief 
that  he  had  such  a  contract,  he  paid  money  on  account  of  the  purchase 
price,  he  would  have  the  right  to  recover  it  back  in  this  action,  it  buing  con- 
ceded that  Mr.  Page  conveyed  the  property  away  in  his  life-time,  and  wcon- 
seqiiently  could  not  convey  it  to  Mr.  Fogal.  But,  of  coui-se.  upon  the  testi- 
mony as  it  stands,  it  is  a  question  of  fact  to  be  passed  upon  by  the  jury  as 
to  whether  Mr.  Fogal's  account  is  correct;  and  if  it  is  be  is  entitled  to  recover 
the  $300."  And  if  the  court  did  intend  to  place  the  right  of  the  plaintiff  to 
maintain  the  action  upon  the  mere  belief  of  Mr.  Fogal  that  he  bad  such  a 
contnuA  and  paid  the  money  on  account  of  the  purchase  price,  then  the 
v.l3N.T.8.no.6^42 
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dlnctton  wonld  b«  clearlj  erroneoim.  Bat  In  the  preceding  part  of  the 
charge  the  case  was  submitted  to  the  jury  upon  the  question  whether  the 
contract  had  been  proved  to  have  been  made  as  It  was  afBrroed  on  the  part 
of  the  plaintifT;  and  when  the  exception  whs  taken  to  this  particular  part  of 
the  charge  the  justice  presiding  responded:  "I  hold  that  lie  is  entitled  to  re- 
cover it  back,  provided  it  was  paid  as  a  part  of  the  purchase  price."  And 
previously  it  was  stated:  "If  you  think  that  the  three  hundred  dollars  was 
on  account  of  the  payment  made  for  the  property,  yon  will  find  a  verdict  for 
three  hundred  dollars,  with  interest;  but  if  you  think  it  was  a  payment  on 
account  of  these  costs,  then  you  will  find  a  verdict  for  the  defendants." 
With  this  explanation,  and  what  had  previously  been  said,  the  jory  ooald 
not  have  misapprehended  the  gronnd  upon  which  the  right  of  the  plalntlfF 
was  intended  to  be  placed.  It  was  not  merelyon  tbebelief  of  Togal,  bnt  upon 
the  fact  that  a  contract  had  been  made  for  the  sale  of  these  premises  to  the 
plaintiff.  And  while  the  point  is  undoubtedly  somewhat  involved,  no  good 
reason  presents  itself  for  supposing  that  the  jury  could  have  been  misled  by 
the  use  of  these  words  as  they  were  employed  in  this  paragraph  of  theehar^. 
Objection  was  made  to  the  competency  of  the  husband  of  the  plaintiff  to  tes- 
tify as  to  what  had  taken  place  between  himself  and  the  testator;  but  hedoes 
not  appear  to  have  been  interested  in  the  result  of  the  action  in  any  form  other- 
wise than  his  feelings  would,  of  coarse,  be  enlisted  in  favor  of  the  success  of 
liis  wife.  But  this  is  not  the  interest  which,  under  the  provisions  of  the 
Code,  would  render  him  incompetent  to  testify  to  a  transaction  or  conversa- 
tion with  a  deceased  person.  He  had  no  such  interest,  and  therefore  was  a 
competent  witness  in  her  behalf  to  prove  that  the  attorney  was  authorized  by 
the  testator  to  make  the  contract.  When  the  $200  was  [mid,  a  receipt  was 
given  for  it  in  the  name  of  tlie  plaintiff  in  this  action  as  so  much  money  re- 
ceived from  her  by  the  bands  of  John  J.  Fogal  on  account  of  the  agreement 
to  be  entered  into  l)etween  herself  and  the  testator  for  these  premises.  At 
that  time  it  was  no  doubt  contemplated,  as  the  evidence  indicated  the  fact  to 
have  been,  that  a  formal  agreement  was  designed  to  be  made,  but  was  never 
in  fact  entered  into;  and  this  receipt  conflrrns  the  statement  of  the  witness 
Fogal  that  the  money  was  paid  and  intended  to  be  applied  on  account  of  an 
agreement  for  the  sale  or  conveyance  of  these  premises;  and  as  to  that  sum 
of  money  there  was  no  deficiency  in  the  evidence  as  to  her  right  to  recover  it 
if  the  jury  credited  the  statements  of  her  husband,  as  they  seem  to  have  done. 
But  the  further  sum  of  $100  does  not  appear  to  have  been  paid  by  her,  or 
from  any  money  or  property  belonging  to  her.  This  payment  was  made  on 
the  24th  of  January,  1880,  and  by  the  receipt  it  was  acknowledged  aa  coming 
from  Mr.  Fogal,  and  being  paid  on  account;  and  his  own  testimony  through- 
out is  that  he  paid  this  money  to  ttie  attorney  of  the  testator.  But  there  is 
not  a  word  of  evidence  in  the  case  that  it  was  money  of  his  wife,  the  plain- 
tiff, or  paid  by  her  direction,  or  in  any  manner  whatever  which  would  entitle 
her  to  maintain  an  action  for  its  recovery  from  the  testator  or  the  executors 
of  his  estate.  In  that  respect  there  was  no  evidence  from  which  the  jury  could 
reasonably  find  that  this  sum  of  money  was  paid  otherwise  ttian  the  witness 
stated  it  to  have  been  paid,  and  that  was  by  himself,  without  any  reference 
wimtever  to  tht*  plaintiff  in  the  action.  On  this  subject  there  was  a  misdi- 
rection consequently,  for  ibe  jury  were  required  by  the  charge,  if  they  found 
for  the  plaintiff,  to  include  this  sum  of  $100  in  their  verdict;  and  that  they 
seem  to  have  done.  Upon  this  ground,  therefore,  the  defendants  were  enti- 
tled to  have  the  verdict  set  aside  pursuant  to  tl>eir  motion  for  a  new  trial,  or 
that  this  sum,  together  with  the  interest  allowed  npon  it,  should  be  deducted 
from  the  judgment  under  the  authority  and  consent  of  the  plaintiff;  and  to 
attain  that  end  the  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  defendants  to  abide  the  event,  unless  within  20  days  after 
notice  of  tbisdeeinon  the  piaintifi  stipulates  to  deduct  this  sum  of  ^100,  with 
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tb»  interest  included  upon  it  aa  it  has  been  recovered  by  the  yetdict;  and,  it 
anch  stipul'rition  shall  be  ^ven,  then  the  judgment,  as  so  modified,  slioald  tM 
iiffirmed,  without  costs  of  the  appeal  to  either  party.    AH  concnr. 

NOTE. 

TraXSACTIOTTS    with   DECSDETtTS — IlSTERBVT   AbISINO  rB<»«  BOMBSTTO  RbUITIOWS  — 

Pakest  and  Child.  In  a  salt  by  a  minor  against  bar  emptojer's  admiiiutTator  for 
ira^res,  the  father  of  the  minor,  who  has  theretofore  ■urreodered  to  her  all  hia  claim  to 
wages  earned  by  her,  has  no  interest  in  the  subject-matter,  and  ia  competent  to  tes- 
tify as  to  conrersations  bad  with  the  decedent  as  to  the  employmeot.  Shirley  v.  Ben- 
nett, 6  Lann.  niS.  Where  the  motberof  a  bastard  child  is  nreither  a  parl^  nor  privy  to 
an  action  against  the  administratrix  of  the  putative  father  on  his  allegi^  contract  for 
the  support  of  the  child,  she  has  not  such  an  interest  in  the  action  aa  will  render  her 
incompetent  to  testify  to  the  making  of  the  contract ;  for  a  recovery  therein  would  not 
bar  an  action  by  plaintiff  against  the  mother  for  tbe  support  of  theotild,  nor  would  ths 
record  be  evidence  in  such  action  that  a  contract  bad  been  made  by  the  father,  and  the 
maintenance  furnished  under  it.  Connolly  v.  O'Connor,  (N.  Y.)  23  N.  E.  Rep.  753.  In 
an  action  to  recover  money  paid  to  defendant,  involving  the  authority  of  a  decedent  as 
plaintiff's  a^ent  to  give  defendant  instructions  as  to  tbe  eoaatmotioa  of  »  machine  for 
plaintiff,  on  account  of  which  the  paymeuts  were  made,  defendant's  minor  son  is  not 
disqualified  by  interest  to  testify  as  to  instructions  given  by  decedent,  where  he  has  no 
legal  interest  in  defendant's  bueineae,  though  it  is  set  up  and  prosecuted  for  his  benefit. 
Re£nine  Co.  v.  Lieb,  4  N.  Y.  Supp.  545.  Where  it  appears  on  the  contest  of  a  will  that 
testator's  widow  and  daughter  each  take  a  greater  interest  under  tbe  will  than  they 
would  have  received  had  testator  died  intestate,  both  are  interested  in  sustaining  the 
will,  and  the  daughter  cannot  object  to  tbe  widow's  competency  to  testify  as  to  trans- 
actions had  with  testator  on  the  ground  that  the  widow's  interest  i*  hostile  to  her  own. 
EsUte  of  Baird,  11  Civil  Froc.  R.  164. 

HcSBAKD  AXD  WiPB.    In  an  action  by  an  administrator  for  thedistributios  of  an 

estate,  pursuant  to  an  agreement  by  his  intestate  and  other  devisees,  for  a  disposition 
different  from  the  terms  of  a  will  passing  such  estate,  the  testimony  of  husband  and 
wife  that  tbey  were  induced  to  sign  such  agreement  by  false  lepreseutatiODS  of  tbe  in- 
testate, each  testifying  to  false  representations  made  to  tbe  other,  is  incompetent  where 
thoy  take  under  the  will  a  joint  interest,  with  right  of  survivorship  as  to  the  entirety. 
Hard  ▼.  Davison,  6  N.  Y.  Supp.  69. 

COBTEST.    The  decisions  as  to  the  effect  of  a  prospective  interest,  aa  tenant  by  the 

curtesy  initiate,  on  tbe  competency  of  a  witness,  are  confiictlng.  In  Be  Clark,  40  Hun, 
289,  the  supreme  court  held  that,  where  a  daughter  of  testator  takes  nothing  under  his 
will,  the  fact  that  her  husband  may  have  curtesy  in  the  land  that  she  may  inherit,  does 
aot  constitute  such  an  interest  as  to  disqualify  him  to  testify  for  conteatants  of  the  will 
as  to  convOTsationa  had  with  testator.  And  it  was  held  In  Wilson  v.  liunoz.  6  Civil 
Froc.  R.  71,  that  in  a  suit  against  an  administratrix  to  annul  a  mortgage  executed  to 
her  intestate  by  plaintiff's  grantor  before  be  conveyed  tbe  land  to  plaiutifl,  the  hoaband 
of  the  plaiutifi,  who,  as  former  owner  of  the  land,  conveyed  it  to  her  grantor,  and  who 
is  not  a  party,  has  no  such  interest  as  will  render  him  Incompetent  to  testi^  as  to  per- 
sonal transactions  with  defendant's  intestate.  But  in  the  later  oase  of  Devinney  v. 
Corey,  5  H.  Y.  Supp.  2^9,  the  supreme  court,  without  discussion  or  citation  of  author- 
ity, declared  that  in  an  action  for  specific  performance  of  a  parol  contract  by  plaintiff's 
father,  since  deceased,  to  make  her  a  deed  of  his  farm,  plaintiff's  husband,  by  reason 
of  his  being  prospective  tenant  by  tbe  curtesy  in  the  title  to  be  seenred  to  her,  baa  an 
interest  in  the  event  that  renders  him  incompetent  to  testify  as  to  the  father's  decla- 
ration in  support  of  the  alleged  contract.  In  a  suit  by  the  assignee  of  a  deceased  mort- 
gagee to  foreclose  a  mortgage  executed  by  husband  and  wife,  the  husband  is  not  dia- 
qualifled  by  on  interest  as  tenant  by  the  curtesy  iaitiata  to  testify  that  the  mortgage, 
which  was  on  the  wife's  land,  was  given  to  secure  a  gambling  debA  of  his;  for  1  Rev. 
St.  N.  Y.  p.  B63,  §8  16,  17,  not  only  avoid  such  a  mortgage  as  to  the  mortgagee,  but  di- 
vest the  mortgagors  of  all  interest,  by  providing  that  the  mortgage  shall  inure  to  the 
benefit  of  those  who  would  have  been 'entitled  to  the  property  had  the  mortgagors  died 
immediately  after  executing  it.    Luetchford  v.  Lord,  11  K.  Y.  Supp.  S97. 

Dower.    In  Scherrer  v.  Kaufman,  1  Dem.  Sur.  39,  Rollins,  S.,  held  that  in  a 

proceeding  to  contest  a  will  the  wife  of  a  contestant  and  heir  at  law  of  the  testator  was 
■ot  rendered  incompetent  to  testify  to  transactions  with  testator  by  the  fact  that  sbe 
would  have  an  incboate  right  of  dower  in  sucb  lands  as  bcr  tansfaaod  would  inherit  ia 
case  his  ancestor  was  declared  to  have  died  intestate.  The  holding  was  based  on  the 
consideration  that  the  husband  was  not  then  seised,  seisin  being  essential  to  the  right 
of  dower,  and  might  never  become  seised,  because,  for  aught  that  appeared  in  the  case, 
the  whole  of  the  land  m  igbt  be  necessary  to  the  payment  of  testator's  debta.  But  tbe 
bolding  of  tbe  supreme  court  in  Steele  v.  Ward,  SO  Hun,  S5at— a  similar  case, — was  di- 
rectly adverse  to  this.  And  In  Erwin  v.  Erwin,  7  N.  Y.  Bupp.  365,  it  was  held  that  the 
same  interest, — the  prospective  incboate  right  of  dower, — rendered  tbe  wife  incompe- 
tent in  a  suit  by  the  husband  to  compel  specific  performance  of  a  parcA  contract  by  his 
father,  since  deceased,  to  convey  land  to  him.    In  the  case  of  Eisealord  v.  Sisenlord,  3 
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N.  Y.  Snpp.  138,  the  court  went  still  farther.  Applying  the  piinolpto  that  the  Interest 
of  a  witness  in  an  action  depends  not  only  on  what  he  will  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  judgment  therein,  but  also  on  the  effect  of  the  recsord 
as  evidence  for  or  against  him  in  another  action,  it  held  that,  where  a  person  claims 
land  as  the  son  and  sole  hair  of  a  deceased  owner,  his  mother  is  not  competent  to  testify 
as  to  her  marriage  with  decedent,  because  a  judgment  for  plaintiff  would  be  important 
evidence  in  her  favor  in  a  suit  tor  dower  In  the  land.  In  Witthaas  v.  Bchaoic,  Hi  Hun, 
328,  an  action  to  set  aside  a  deed,  in  which  plaintiff  had  joined  her  husband,  oonvey- 
ing  his  land  in  trust  to  pay  his  debts.  It  was  held  that  plaintiff's  prospective  dower  in- 
terest did  not  disqualify  her  to  testify  as  to  the  false  representations  by  which  her  hus- 
band, since  deceased,  induced  her  to  sign  the  deed;  and  the  holding  was  baaed  on  the 
ground  that,  as  to  the  dower  interest  defendant  derived  title  not  through  the  decedent, 
but  through  plaintiff  herself.    The  court  of  appeals,  however,  reversed  the  judgment, 

ht  of  dower  was  not  such  an  interest  as 


in  11  N.  K  019,  and  held  that  the  inchoate  righ 
was  capable  of  transfer,  and  hence  that  defendant  derived  title  through  decedent 
alone,  because  plaintiff's  joining  in  the  deed  operated  only  to  extinguish  the  right,  and 
not  to  convey  iu 


itTAN  0.  BintOER  &  HowER  BREWING  Oo.,  Limited. 
(Supreme  Court,  General  Term,  First  Department.    March  IS,  1S91.) 

1.  Action  on  tbb  Cabb  — ITniuwtcl  Combination  — Injdbt  to  Business  —  Si.Ain>u 
OF  Title. 

Plaintiff  fitted  up  premises  hired  by  him  for  a  business  which  included  the  sale  at 
retail  of  beer,  which  he  purchased  from  R.,  a  brewer.  He  carried  on  the  business 
successfully  until  defendant,  a  brewing  company,  made  statements  to  R.  and  other 
brewers,  all  of  whom,  with  defendant,  were  memliers  of  an  association  of  brewers, 
that  defendant  had  a  claim  against  plaintUTs  place  and  business,  and  that,  if  B.  or 
any  other  brewer  belonging  to  said  association  should  continue  to  sell  beer  to  tliat 
place  or  business,  defendant,  under  an  agreement  between  the  members  of  the  as- 
sociation, would  hold  R.  or  such  other  member  liable  for  defendant's  alleged  claim 
and  for  damages.  Thereupon,  and  nnder  threat  of  such  penalty,  R.  discontinued 
the  sale  of  beer  to  plaintiff's  place,  and  other  brewers  of  the  association  refused 
to  sell  beer  to  the  place,  causing  damage  to  plaintiff  by  loss  of  busines^  so  that 
he  became  insolvent,  and  was  compellea  to  give  up  the  business.  Defendant  had 
no  claim  against  plaintiff,  but  had  a  claim  against  his  predecessor  in  the  business 
at  the  same  place,  secured  by  mortgage  of  the  latter's  property  in  the  place,  which 
defendant  had  taken  and  removed  before  plaintiff  hired  the  premises;  but  the 
rules  of  the  association  forbade  any  member  of  it  to  supply  beer  to  the  place  until 
the  debt  to  defendant  was  paid.  Held,  that  such  combination  was  unlawful,  and 
that  defendant,  having,  without  lawful  excuse,  employed  defamatory  matter  to 
plaintiff's  injury,  was  liable  to  him  in  damages  therefor. 

IL  SAXn— Daxaoes. 

Plaintiff  had  expended  $1,824.64  in  and  about  the  place,  and  was  compelled  to  sell 
the  fixtures  for  SlOO  instead  of  $1,700,  which  he  might  have  obtained  but  for  de- 
fendant's false  assertion  of  a  claim ;  and  he  sustained  other  pecuniary  loss  from  the 
breaking  up  of  his  business.  Held,  that  a  verdict  for  $1,526  damages  was  not  ex- 
cessive. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  William  W.  Ryan  against  the  Burger  &  Hower  Brewing  Com- 
pany, Limited.  Defendant  appeals  from  a  judgment  for  plaintiff  entered  on 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  triaL 

Argued  liefore  Van  Buunt,  P.  J.,  and  Brady  and  Daniels.  JJ. 

Ashbel  P.  Fitch,  for  appellant.     H.  M.  OeseTieidt,  for  respondent. 

Bradt,  J.  The  plaintiff  went  into  business  in  Brooklyn,  and  spent  large 
sums  of  money  in  fitting  up  the  premises  tiired  by  him  for  the  purpose  of 
successfully  carrying  it  on.  His  business  involving  the  necessity  of  selling 
it  at  retail,  he  purchased  lager-beer  from  Jacob  Kuppert,  a  brewer  of  this  city, 
which,  with  otiier  commodities,  made  up  his  stock  in  trade.  His  business 
not  only  was  successful,  but  so  continued  until  the  defendant,  and,  as  it  is 
alleged,  with  the  intent  and  purpose  to  injure  his  credit,  reputation,  business, 
and  standing,  uttered  concerning  him  and  his  business  false  and  defamatory 
matter,  the  allegation  of  which  is  as  follows:  "(4)  The  plaintiff  alleges  on 
information  and  belief  that  on  or  about  the  15th  day  of  December,  1888,  and 
from  said  time  down  to  the  5th  day  of  March,  1889,  continually,  in  the  city 
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of  New  York  and  In  the  city  of  Brooklyn,  state  of  New  York,  the  defendant, 
by  and  through  its  officers,  agents,  and  servants,  on  behalf  and  by  authority 
of  the  defendant,  maliciously  and  falsely  stated,  caused  to  be  stated,  published, 
and  declared  in  the  English  language  to  the  said  jHcob  Ruppert,  his  attorney, 
agents,  and  servants,  Maurice  Ahern,  Mr.  McLaughlin,  Brewers'  Union  or 
Association,  Brewers'  Excliange  of  N.  Y.,  Brewers'  Pool  Association,  (com- 
monly so  called,)  or  the  Lager-Beer  Brewers'  Board  of  Trade  of  N.  Y.  and 
Vicinity,  to  any  or  all  of  the  members  of  any  or  all  of  said  associations,  of 
either  of  which  defendant  is  a  member,  and  to  other  persons  wiioare  unknown 
al  present  to  the  plaintiff,  with  intent  and  purpose  to  injure  the  credit,  repu- 
tation, business,  and  standing  of  the  plaintiff  aforesaid,  all  of  which  persons 
heard  and  understood  the  English  language  concerning  plaintiff  and  his  bus- 
iness aforesaid,  the  false  and  defamatory  matter  following,  to- wit:  That  said 
corporation  [the  defendant  herein]  has  a  claim,  mortgage,  and  demand  against 
the  place  and  business  aforesaid,  and  that,  if  the  said  Jacob  Ruppert  or  any 
other  brewer  or  brewery  that  belongs  with  the  defendant  to  an  association 
for  the  mutual  interest  and  benefit  of  the  brewers  and  breweries  that  belong 
thereto,  would  continue  to  deliver  beer  or  sell  beer  to  the  place  of  business  of 
the  plaintiff  aforesaid,  the  defendant,  nnder  an  agreement,  stipulation,  state- 
ment, or  understanding  with  the  members  of  said  association,  would  hold 
said  Ruppert  and  other  members  thereof  liable  to  pay  the  alleged  claim  against 
said  place  aforesaid,  with  damages  for  the  continuation  of  the  delivery  and 
sale  of  beer  to  said  place.  (5)  That  at  the  times  aforesaid,  when  said  false 
and  defamatory  statement  was  made  concerning  plaintiff's  place  and  busi- 
ness aforesaid,  the  same  was  false,  defamatory,  and  untrue,  and  known  by  the 
defendant  to  be  so;  that  the  plaintiff  was  perfectly  solvent, — had  credit, — no 
claims  whatsoever  being  against  said  place;  that  said  Jacob  Ruppert,  from 
the  false  and  defamatory  statement  and  publication  as  aforesaid,  was  induced 
to  discontinue,  and  did  discontinue,  under  threat  of  penalty,  according  to  an 
agreement  with  the  defendant  and  others  aforesaid,  to  deliver  and  sell  beer  to 
said  place,  aud  other  brewers  and  breweries  that  belonged  to  the  association 
with  said  Ruppert  and  defendant  and  others  aforesaid  refused,  under  threat 
of  penalty,  according  to  an  agreement  with  the  defendant  and  others  afore- 
said, to  sell  and  deliver  beer  to  said  place  on  account  of  the  false  and  defam- 
atory statement  and  publication  made  by  the  defendant  aforesaid ;  and  Julius 
Wollman  and  other  merchants  refused  to  give  this  plaintiff  credit  for  mer- 
chandise on  account  of  said  false  and  defamatory  statement  and  publication 
as  aforesaid;  and  through  said  false  and  defamatory  statement  and  publica- 
tion the  plaintiff  lost  customers,  whose  names  are  unknown  at  present  to 
biro,  and  his  business  fell  off  from  the  average  of  $25  to  $3U  per  day  to  the 
average  of  $2  to  $5  per- day,  thereby  causing  plaintiff  to  lose  the  income 
thereof  of  the  average  of  about  $10  per  day,  and  causing  him  to  become  in- 
solvent, to  lose  his  credit,  in  arrear  of  rent,  the  forfeiture  of  deposit  of  rent 
under  said  lease,  and  failure  in  said  business,  loss  of  said  profits  and  enjoy- 
ment thereof,  wliereby  the  plaintiff  was  compelled  to  give  up  and  discontinue 
said  business,  and  the  plaintiff  became  injured  and  damaged  thereby  in  the 
sum  of  $20,000. "  The  statements  complained  of  were  false  and  defamatory, 
and  the  result  was  that  the  plaintiff  was  unable  to  get  beer  from  tlie  brewers 
from  whom  he  wished  to  buy,  bis  business  ruined,  and  he  compelled  to  sell 
bis  place.  The  defendants  had  a  claim  against  his  predecessor,  secured  by  a 
personal  mortgage  upon  the  articles  which  were  in  liis  saloon  or  restaurant, 
and  of  which  titey  took  possession,  and  which  they  had  removed  prior  to  the 
demise  to  the  plaintiff.  The  place  was  not  theirs,  and  they  had  no  claim 
upon  it,  but  asserted  the  existence  of  one  by  virtue  of  articles  of  association 
between  cei-tain  brewers  and  themselves,  who  had  banded  together  ostensibly 
for  mutual  protection,  and  by  the  rules  or  regulations  of  which  it  seems 
thegr  could  ostracize  or  stigmatize  not  only  the  debtor,  but  the  "place"  he  for- 
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merly  occupi«d,  although  they  had,  as  suggested,  no  claim  npon  it,  and  fhns 
in  effect  prevent  its  occupancy  for  the  sale  of  beer  unless  the  deht  due  from 
the  former  debtor  was  paid.  It  was  In  effect  a  fictitious  mortgage  on  the 
plHce,  thus  created  by  tlie  despotic  act  of  this  association,  affecting  and  check- 
ing tlie  enterprise  of  the  tenant  on  the  premises,  and  paralyzing  the  efforts  of 
the  owner  to  let  his  tenement  for  any  business  connected  with  the  sale  of 
lager-bper  until  the  fictitious  mortgage  sliould  be  paid  and  discharged.  This, 
if  not  H  novel,  is  certainly  an  unlawful,  proceeding,  having  the  double  effect 
of  injuring  a  business  aniid  slandering  the  owner's  title  to  the  tenement  in 
which  it  was  carried  on,  against  neither  of  which  could  there  be  in  a  case 
kindred  to  this  the  slightest  propriety  of  saving  Hnything  detrimental.  Such 
a  combination  for  such  a  pnrpose  is  in  the  highest  de<rree  despotic,  and  sab- 
versive  of  the  principles  of  our  government.  There  is  no  recognition  of  the 
old  adage  of  "live  and  let  live;"  indeed,  its  converse  ie  adopted  and  enforced. 
The  proof  is  abundant  that  the  defnmatory  matter  was  employed  by  the  de- 
fendant to  the  injuTy  of  the  plaintiff.  The  whole  subject  was  presented  to 
the  jury  in  an  elaborate  charge  npon  all  ti««  eridence,  to  which  no  exception 
was  taken  by  the  defendant,  and  in  rehrtion  to  which  no  requests  were  made 
to  charge.  The  defense,  it  may  be  said,  was  meager;  the  straggle  having 
been  apparently  more  to  lessen  the  damages  than  to  justify  the  conduct  com- 
plained of.  The  salient  points  of  such  a  eontroveray  as  this  have  recently 
been  the  subject  of  review,  developing  the  prlncijtles  governing  the  plaintiff's 
case.  In  Moon  v.  Franks,  121  N.  T.  199.  23  N.  E.  Rep.  1127,  Justice  Av- 
DRRW8  said  in  the  course  of  his  opinion:  "The  cases  of  actionable  slander 
were  defined  by  Chief  Justice  De  Gret  in  the  leading  case  of  Onsloto  v.  Home, 
8  Wils.  177,  and  the  chnsification  there  made  has  been  generally  followed  in 
England  and  this  eouBtry."  The  third  elass  mentioned  in  that  case  embraces 
wonis  which  tend  to  Injure  a  party  in  his  trade,  occupation,  or  business. 
"Tlie  law  allows  this  form  of  action,"  be  said,  "not  only  to  protect  a  man's 
character  as  such,  but  to  protect  him  in  his  occupation,"  although  no  fraud 
or  disfaoDesty  is  charged,  and  although  the  words  were  ep<^en  wittwut  actual 
malice.  "It  recognizes,"  he  also  saiil,  "the  right  of  a  man  to  live,  and  the 
necessity  of  labor ;"  and  again,  that  the  prinriple  is  clearly  stated  by  Baylet, 
J.,  in  Whtttaker  v.  Bradley,  1  Dowl.  ft  R.  649,  th  us :  "  Whatever  words  have 
a  tendency  to  hnrt  or  are  calcnlated  to  prejudice  a  miin  who  seeks  a  live- 
lihood by  any  traie  or  business  are  actionable. "  And  the  doctrine  is  declared 
that,  when  proved  to  have  been  spoken  in  relation  thereto,  tlie  action  is  8up> 
ported;  and,  nnless  the  defendant  shows  a  lawful  excuse,  the  plaintiff  is  en- 
titled to  recover,  without  allegation  or  proof  of  special  damage,  because  ttae 
falsity  of  the  words  and  resulting  damage  are  presumed.  The  damages  were 
assessed  by  tl»e  jury  at  $1,525,  for  which  they  gave  tlieir  verdict.  This  sum 
was  not  excessive.  The  plaintiff  gave  a  detailed  statement  of  his  expendi- 
tures in  and  about  the  place,  amounting  to  91,324.64;  and  it  appears  that  he 
was  compelled  to  sell  the  fixtures  for  8100,  against  91i700,  for  which  be  might 
have  sold  the  place  and  its  suiToundings  had  it  not  been  for  the  ruinous 
consequences  of  tl)e  defendant's  false  assertion  that  it  had  a  claim  on  the 
place,  to  which  reference  has  already  l)een  fully  made.  In  addition  to  this. 
the  jury  had  a  right  to  consider  the  pecuniary  loss  sustained  by  the  plaintiff 
in  consequence  of  the  lireaking  up  of  his  business.  There  appears  no  reason 
to  withhold  an  affirmance  of  the  judgment  appealed  from,  and  it  should  be 
•flBrmed,  with  eosta.    All  concur. 
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Peotim  ex  rd.  Satles  v.  FirzaEBALD,  Bogister. 
{Svifunxnie  Court,  General  Term,  Fir«t  Department.    March  18, 18M.) 

MASDAMTTB — ^TO  REaiSTEH  OF  Debt>8— ArPrDATTT. 

tl%e  BffldaTit  to  obtaiu  a  peremplory  mandamu*,  to  compel  a  Mgister  to  reoehrs 
HtisfactionB  of  mortgages  and  discharge  the  mortgages,  averred  that  the  relator 
was  aboat  to  pay  off  the  mortgages,  and  that  the  mort^a^eeswere  ready  to  dellv«r 
satisfactions  thereof,  vrbich  the  register  refused  to  receire  because  of  a  eertain 
objeotl(Ni,  wiiioh  was  stated.  Held,  that  no  practical  question  was  presented,  as 
the  relator  was  mot  the  holder  of  any  satisfaction  piece  on  which  he  could  demand 
the  discharge  of  the  mortgages,  and  a  maniliimus  should  not  he  granted. 

Appeal  from  special  term,  New  York  county. 

Application  bytioknnonSayles  for  a  peremptory  marxfamtM  to  compel  Fnink 
T.  Fitzgerald,  register  of  the  city  and  county  of  New  York,  to  receive  certtiia 
•stisCaetioos  of  mortgiiges,  «nd  to  discharge  -and  cancel  of  record  the  mort- 
gages therein  mentioned.  The  relator  appeals  from  an  order  denying  bis  ap- 
plication. 

Argued  bttoTB  Van  Bkunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Hess,  Townsend  A  McCleUamd,  for  appellant.  WiUiam  H.  Clark,  (C.  D. 
Olendor/aad  J.  M.  Ward,  of  counsel,)  for  respondent. 

Van  BiiUNT,  P.  J.  A  motion  was  made  for  a  peremptory  tnandamua  to 
compel  the  register  to  receive  iuertaia  aatisfactioDSof  morl^ages.  It  appeared 
Irom  the  affidavit  upon  wliich  tl>e  i^licatioii  was  founded  that  the  mortgages 
were  held  «Bd  owjied  bj  Aioelia  JsSa»i^\u  «Dd  Jacob  iI«BS,  as  guardian  of  the 
persons  and  estates  of  Glaribel,  Arthur,  and  Viola  Spiess,  who  were  appointed 
such  guardians  by  the  Burit>gate  of  the  county  of  New  York;  that  the  relator 
is  about  to  pay  off  and  discliarge  such  mortgages;  and  the  applicant,  on  be- 
half of  tbeguardians,  is  ready  to  deliver  satisfaction  of  the  mortgages  executed 
in  proper  form  and  duly  acknowledged  by  one  of  the  guardians,  to-wit,  said 
Jacob  Hess.  The  affiant  further  alleges  that,  as  upj.ears  by  affidavit  annexed, 
the  register  will  not  receive  said  satisfaction  pieces  or  discharge  said  mort- 
gages thereon,  for  the  reason  that  the  same  are  not  executed  and  acknowl- 
edged by  both  said  guardhms,  and  that  the  reasons  why  said  satisfaction  of 
mortgages  are  not  executed  by  botli  is  that  said  Amelia  Einstein  is  now  abroad 
temporarily,  residing  in  Geneva,  Switzerland.  The  court  denied  the  motion 
for  a  mandamua,  and  from  the  order  thereupon  entered  this  appeal  is  taken. 

It  is  entirely  sufficient  for  the  purpose  of  disposing  of  this  appeal  to  call  at- 
tention to  the  fact  that  no  practical  question  is  presented.  The  mortgages 
bave  not  been  paid  off.  The  relator  has  not  paid  the  money,  bas  not  satisded 
the  mortgages,  and  is  not  in  condition  to  demand  from  the  register  tlie  satis- 
faction of  the  mortgages  in  question,  not  being  the  holder  of  any  satisfaction 
piece.  It  would  cci'talnly  be  Btrainlng  the  powers  of  this  court  to  adjudicate 
in  advance  aa  to  what  the  register  should  do  in  case  of  the  bappeuing  of  some 
future  event.  It  is  sufficient  for  llie  court  to  adjudicate  upon  actual  transao- 
tioBS,  and  not  to  act  as  adviser  of  public  officials  as  to  what  their  conduct 
should  be  in  case  certain  events  happened.  The  order  should  be  affirmed,  with 
costs.    All  concur. 


In  re  McQueen's  Estatb. 
Blankman  v.  McQueen. 
{tSupreme  Court,  General  Term,  First  D^tartmaU.    March  IS,  1891.) 
'Winnss— Tbansactions  with  Dbcedbnt. 

On  a  reference  of  a  claim  against  the  estate  of  an  intestate,  dtspnted  by  the  at^ 
juinlstiator,  it  is  not  an  objection  to  answers  of  a  witness,  on  redirect  examination, 
that  they  relate  to  persond  transactions  with  the  deceased,  and  that  the  witaass  la 
Interested  in  the  event,  where,  on  cross-examination,  the  witOMS  waa  qneattootd 
on  the  same  subject  by  the  counsel  for  the  administrator. 
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Appeal  from  special  term,  Ifew  York  county. 

Claim  by  Benjamin  Blankman  against  the  estate  of  Alfred  O.  McQueen,  de- 
ceased, presented  to  John  McQueen,  as  administrator  of  said  estate,  and  re- 
ferred under  Kev.  St.  N.  Y.  pt.  2,  c.  t>,  art.  2,  g  36,  providing  for  the  refer- 
ence of  any  claim  so  presented,  "if  the  executor  or  administrator  doubt  the 
justice"  of  the  claim.  At  the  hearing  before  the  referee,  a  witness,  Sarah  J. 
Pandjiris,  who  bad  also  presented  a  claim  agiiinsttbe  estate,  wliich  had  been 
referred,  by  the  sameorder  of  reference,  to  the sume  referee,  was  permitted,  oa 
her  redirect  examination,  to  testify  to  certain  matters,  against  the  objection 
of  the  administrator  on  the  ground  that  she  was  a  party  or  person  inter- 
ested in  the  proceeding,  and  that  such  matters  involved  personal  transactions 
with  the  deceased.  The  referee  reported  in  favor  of  the  claimant.  The  ad- 
ministrator moved,  on  a  case  containing  exceptions,  for  a  new  trial,  which 
was  denied ;  and  he  appeals  from  the  order  denying  his  motion  for  a  new 
trial. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

George  P.  Webster,  (Allen  McDonald,  of  counsel.)  for  appellant.  A.  8. 
Diosgy,  {Daniel  Clark  Brigga,  of  counsel,)  for  respondent. 

Van  BauNT,  P.  J.  We  have  examined  the  record  in  the  case  at  bar,  and 
see  no  reason  to  differ  from  the  conclusion  arrived  at  by  the  judge  at  the 
special  term.  None  of  the  objections  presented  upon  the  record  are  well  tak- 
en, and  we  do  not  think  it  necessary  to  refer  to  them  in  detail,  because  the 
counsel  for  the  appellant  has  not  considered  the  question  of  sufficient  impor- 
tance to  refer  in  his  points  to  the  correct  folios  in  the  case  affecting  the  same; 
but  reference  is  made  to  some  imaginary  case  which  is  not  before  the  court. 
The  order  should  be  affirmed,  with  costs. 

Daniels,  J.,  {concurring.)  It  is  quitecleartbat  the  answets  obtained  from 
the  witness  Pandjiris  on  her  re-examination  were  free  from  legal  exception; 
for  on  her  cross-examination  she  was  questioned  on  the  same  subject  by  the 
counsel  for  the  administrator.  And  after  that  examination  the  claimant's 
counsel  was  entitled  to  fortify,  or  explain,  or  add  to  her  answers  given  by  way 
of  cross-examination.  In  no  other  respect  do  the  rules  of  evidence  appear 
to  have  been  violated,  and  the  mode  adopted  for  the  final  disposition  of  the  case 
was  regular.  It  is  therefore  considered  that  the  order  made  should  be  af- 
firmed, with  costs. 

Bbabt,  J.,  concurs. 

Steel  et  al.  v.  Bafbabl  tA  dl. 
{Supreme  Court,  General  Term,  First  Department.    March  18, 189L) 

1.  Apfbalablb  Ohdbk— Affidavit  on  Attachhbnt— SumciiiNCT. 

The  provision  of  Code  Civil  Proc.  N.  Y.  §  636,  that  to  entitle  a  plainttlt  to  a  war- 
rant 01  attachment  "he  must  show  by  affidavit,  to  the  satisfaction  of  the  judge," 
the  requisite  jurisdictional  facts,  does  not  make  the  determination  of  the  sumciency 
of  the  allegations  of  those  facta  a  matter  of  discretion,  so  that  It  U  not  reviewable 
on  appeal. 

91  Attachmbnt— ArriDAViT. 

An  afSdavit  to  obtain  a  warrant  of  attaohment,  on  the  ground  that  defendant  ts 
not  a  resident  of  the  state,  which  is  positive  as  to  such  non-residence,  is  suffloient 
in  that  respect,  although  defendant's  place  of  residence  outside  the  state  is  stated 
on  information  and  belief,  and  the  sources  of  information  and  grounds  of  belief  are 
not  given. 

M.  Same — Dissolution. 

A  motion  to  vacate  an  attachment,  in  an  action  for  the  price  of  goods  sold  on 
ctedlt,  cannot  be  granted  on  the  ground  that  the  term  of  credit  has  not  expired, 
where  tkiat  fact  is  not  shown  affirmatively.  No  presomptioa  can  be  indulged  that 
the  credit  has  not  expired. 
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Appeal  from  special  terra.  New  York  conntj. 

Action  by  £dward  T.  Steel,  Henry  M.  Steel,  and  William  O.  Steel  against 
Philip  Raphael  and  Joseph  Lewenberg.  Defendants  appeal  from  an  order 
denying  a  motion  to  vacate  a  warrant  of  attachment  in  the  action,  made  by 
them  on  the  ground  of  the  insufficiency  of  the  papers  on  which  the  at- 
tachment was  granted. 

Argued  before  Van  Buunt,  P.  J.,  and  Brady  and  Daniels,  J  J. 

8.  A.  Emanuel,  {Franklin  Bien,  of  counsel,)  for  appellants.  Stem  A 
Kingsbury,  for  respondents. 

Van  Brunt,  P.  J.  We  would  not  have  considered  the  appeal  herein 
worthy  of  much  consideration  had  not  the  respondents  tliought  it  necessary 
to  urge  in  support  of  the  order  appealed  from  that,  because  the  Code  provides 
that  the  plaintiff  "must  show  by  affidavit,  to  the  satisfaction  of  the  judge." 
that  the  jurisdictional  fact  exists,  and  thus  the  sulRciency  of  the  allegations 
being  left  to  the  discretion  of  the  judge,  and  the  determination  of  the  suffi- 
ciency of  such  allegations  resting  in  discretion,  such  sufficiency  is  not  a  mat- 
ter properly  reviewable  upon  appeal.  It  would  seem  tliat  the  respondents' 
counsel  must  have  had  some  doubt  himself  as  to  the  sufficiency  of  his  papers, 
or  he  would  not  have  thought  it  necessary  to  raise  an  objection  to  the  con- 
sideration of  the  merits  of  tlils  appeal,  which  has  been  overruled  at  every 
general  term  which  has  been  held  for  years  past.  As  to  the  allegations  in 
respect  to  non-residence,  the  affidavit  is  sufficient.  The  allegation  is  positive 
as  to  the  non-residence  of  the  defendants.  It  is  true  that  their  place  of  resi- 
dence outside  of  the  state  of  New  York  is  stated  on  information  and  belief, 
and  the  sources  of  information  and  grounds  of  belief  are  not  given,  and,  if 
the  jurisdiction  of  the  court  depended  upon  the  establishment  of  that  fact,  the 
affidavit  is  undoubtedly  defective;  but  it  does  not  matter  where  they  reside 
outside  of  the  state,  the  court  has  jurisdiction. 

In  respect  to  the  point  that  the  terms  of  credit  do  not  appear  to  have  ex- 
pired, and  the  proofs  o(  fniud  are  insufficient  to  support  an  action  commenced 
before  the  credit  had  expired,  it  may  be  sufficient  to  say  that  there  is  nothing 
in  these  papers  showing  or  tending  to  show  that  the  terms  of  credit  have  not 
expired.  We  do  not  know  that  there  is  any  presumption  to  l)e  indulged  in 
that  such  credit  has  not  expired.  If  it  has  not,  such  fact  would  be  a  defense 
to  the  action,  and  the  defendants  may  easily  avail  themselves  of  it.  The  or- 
der appealed  from  should  be  affirmed,  with  $10  costs  and  disbursements.  All 
concur. 


Hub  Publibbiko  Ck>.  o.  Biohardsoit  »t  al. 
ISupreme  Court,  General  Term,  First  Department.    Uaroh  18, 1881.) 

1.   FBOMOTEBS  of  a  COMFAXT— PXBSONAI,  LlABILITIBS. 

Promoters  of  a  compaQy,  who  order  work  to  be  done  and  goods  to  be  supplied  for 
the  company  before  it  is  formed,  it  the  company  Is  never  aotually  Incorporated, 
are  liable  for  the  work  so  done  and  the  articles  furnished,  either  as  agents  acting 
without  an  existing  principal,  or  as  having  made  themselves  personally  liable. 
Si  Rbvibw  oh  Appeai. 

The  finding  of  a  jury,  on  sufBoient  evidence,  that  such  a  contract  was  made  by 
promoters,  notwithstanding  their  denial,  being  upon  a  question  of  fact,  will  not  be 
reviewed  on  spi>eal. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  the  Hub  Publishing  Company  against  Charles  A.  Richardson 
and  John  A.  Robinson.  The  summons  was  not  served  on  the  defendant 
Bobinson,  and  he  did  not  appear  or  answer,  and  the  action  proceeded  against 
the  defendant  Richardson  alone.  He  appeals  from  a  judgment  for  plaintiff 
entered  on  the  verdict  of  a  Jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 
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Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 
Rollin  Traep,  for  appellant.    Hornblower  <£  Byrne,  {James  Byrne,  at 
counsel,)  for  respondent. 

Daniels,  J.  Tlie  action  was  brought  upon  an  account  for  making  and 
publishing  prospectuses  of  the  Victoria  Ilansom  Cab  Cumpany,  for  envelopes 
and  other  things  delivered  by  the  plaintiff.  It  was  averred  in  support  of  the 
liability  of  the  defendant  that  the  contract  was  made  by  himself  and  Uobin- 
son,  who  was  not  served  with  the  suramuus,  for  the  creation  of  the  indebted- 
uess.  This  was  denied  on  his  part,  and  the  substantial  issue  presented  for 
trial  was  the  truth  of  this  allegation.  On  the  part  of  the  plaintifF,  evidence 
was  given  tending  to  establish  tlie  fact  that  the  defendant  Richardson,  to- 
getlier  with  Robinson,  ordered  this  worli  to  be  done,  and  tbe  other  articles  to 
be  furnished;  and  if  that  was  the  fact,  as  the  jury  must  have  found  it  to  have 
been  proved,  notwithstanding  the  contradiction  by  the  defendant  himself  as 
his  evidence  was  given,  then  the  judgment  seems  to  have  been  right;  for, 
while  the  work  and  material  were  ordered  for  the  Victoria  Hansom  Cab  Gout* 
pany,  that  company  had  not  been  formed  at  the  time,  and  never  was  brought 
into  existence  as  a  corporation.  The  defendant  and  Robinson,  accurdiiig  to 
the  testimony,  as  the  jury  had  the  right  to  act  upon  It,  were  engaged  as  the 
promotera  of  tliis  company;  and,  as  the  company  itself  never  existed  as  a 
corporation,  they  could  very  well  be  held  liable,  under  tbe  evidence  given  on 
the  part  of  the  plaintiff,  for  the  amount  of  the  bill  incurred  to  it  iu  this  man- 
ner, {Scott  V.  Ehury,  2  L.  R.  2  C.  P.  255;)  and  also  on  the  ground  that  as  agents 
they  were  acting  without  an  existing  principal,  {Kelner  v.  Baxter,  Id.  174.) 
The  jury,  if  they  believed  the  testimony  given  in  support  of  the  claim,  as  they 
appear  to  have  done,  could  very  well  conclude  that  tbe  defendant  had  made  him- 
self personally  liable  for  ttie  payment  of  the  demand;  for  it  would  then  follow 
that  it  was  created  at  his  instance  and  request,  without  the  disclosure  of  any 
existing  principal  which  he  could  make  liable  for  the  indebtedness.  Plate 
Co.  V.  9r«en,  72  N.  Y.  17.  Tbe  evidence,  as  it  was  produced,  presented  no 
more  than  a  question  of  fact  for  the  jury;  and  the  case  was  fairly  submitted 
to  th«n,  and  their  verdict  against  the  defendant  cannot,  under  tbe  well-set- 
tled principles  applicable  to  it,  be  disturl)ed  by  the  court.  Tbe  judgment  and 
order  should  therefore  be  affirmed,  with  costs. 


Law  et  al.  v.  Mat  et  al. 
{Supreme  Court,  General  Teitn,  First  DeparttuenU    March  IS,  1801.) 

Wills — Constkuction — Residcabt  Estate. 

A  will  provided  for  testator's  widow  during  her  life,  with  a  direction  that  the 
property  invested  for  her  benefit  during  her  life  should,  at  her  death,  form  part 
of  the  residuary  estate.  Provision  waa  then  made  for  tbe  application  to  the  beneflt 
of  teststor'8  son  8.  of  a  certain  sum  per  annum,  so  muoh  of  the  estate  as  neces- 
sary to  be  invested  to  raise  tbat  sum;  which  provision  should  be  accepted  by  8. 
"in  full  satisfaction  of  idl  interest  he  may  at  any  time  have  in  my  estate,  either  at 
my  heir,  or  next  of  Icin,  or  otherwise;  it  being  my  wish  that  under  no  drcum- 
stances  shall  be  take  or  have  any  other  share  or  interest  therein  than  that  which 
is  given  by  this  clause  of  my  will. "  Testator  then  directed  that,  "after  the  satis- 
faction of  the  provisions  hereinbefore  made  for  my  wife  and  son  S.,  my  executors 
shall  divide  tbe  residue  of  my  estate  into  eight  equal  parts ; "  and  he  gave  two  of  said 
parts  to  his  son  (i.  absolutely,  and  the  remaining  six  parts,  in  separate  sharea,  in 
trust  for  his  daughters,  respectively,  during  the  life  of  eaoh,  and  at  her  death  to 
her  issue,  or,  if  no  such  issue,  then  to  testator's  remaining  children  and  their  issue, 
excluding  and  excepting  S.  from  any  share  or  part  therein.  Held  that,  although 
the  provision  for  the  beuefit  of  8.  containod  no  direction  that,  after  the  death  of  §., 
the  sum  to  be  invested  for  him  should  become  part  of  tbe  re^uary  estate,  tbe  will 
showed  that  testator  intended  completely  to  dispose  of  his  estate,  and  Uiat  the  fund 
for  the  benefit  of  6.  was  to  be  disposed  of,  after  hia  death,  as  part  of  the  residuary 
estate. 
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t.  Bams — Pbhpbtuities. 

Out  of  the  separate  part  of  the  residuary  estate  devoted  to  the  creation  of  a  trust 
for  the  heaefic  of  one  of  testator's  daurhters  an  annuity  to  her  husband  was  pro- 
Tided  for,  payable  to  him  during  his  life.  Held,  that  as  to  the  part  of  the  estate  to 
be  applied  to  tbe  benefit  of  testator'*  son  S.  dutinK  hla  life,  if  thereafter  indndad 
in  the  residuary  estate,  there  was  no  suspension  ot  tbe  power  of  alienAtion  beyond 
the  stalutory  limit  of  two  lives  in  being  at  the  death  of  the  testator;  the  interest  of 
the  husband  of  such  daughter  after  her  death  being  only  that  of  an  annuitant, 
which  he  was  empowered  at  any  time  to  extinguish  or  release. 

Appeal  from  judgment  entered  on  report  of  a  referee. 

Action  by  George  Law  and  James  Affleck,  as  executors  of  and  trustees  un- 
der tbe  will  of  George  Law,  deceased,  against  Josephine  May,  iSarab  Will- 
iams. Anna  ¥.  Wright,  G.  Granville  Wrigbt,  George  L.  Williams,  and  Anna 
W.  Williums,  for  tlie  settlement  of  plaintiffs'  accounts  as  executors,  and  for 
tbe  conatrai-tion  of  certain  provisions  of  said  will.  Defendants  Josepbine 
May,  Sarah  Williams,  and  Anna  F.  Wright  appeal  from  the  part  of  the  judg- 
ment i-onatruing  the  provisions  of  tbe  will  in  question. 

Argued  before  Van  Kbumt,  F.  J.,  and  Daniels,  J. 

liobituon.  Bright,  Biddle<&  Ward,  {Usbom  E.  Bright,  of  counsel,)  for  ap- 
pellants. John  M.  Soribner,  for  plaintiffs,  respondents.  William  B.  Doll, 
for  defendants  George  L.  Williams  and  Anna  W.  Williams,  respondents. 

Daniels,  J.  This  action  was  brought  to  obtain  a  settlement  of  the  plain- 
tiffs' accounts  as  executors,  and  tbe  construction  of  so  much  of  the  will  of 
George  Law,  deceased,  as  relates  to  the  disposition  of  the  capital  ot  a  trust 
created  for  the  benefit  of  his  son  Samuel,  who  is  now  also  deceased.  So  much 
of  tbe  judgment  as  includes  the  accounts  is  free  from  objection,  and  the  ap- 
peal brings  up  for  review  no  more  than  that  part  of  it  which  adjudges  that 
the  United  States  bonds  of  the  par  value  of  8256,000,  which  were  reserved 
and  set  apart  to  provide  for  the  annuity  for  the  testator's  son  Samuel,  or  the 
proceeds  thereof,  inclnding  the  interest  thereon  since  the  decease  of  the  bene- 
ficiary, shall  be  distributed,  transferred,  and  paid  over  by  the  plaintiffs, 
"two-eights  thereof  [less  plaintiffs'  commissions]  absolutely  to  the  plaintiff 
George  Law  for  his  indiyidnal  use  and  benefit,  and  that  the  other  six-eighths 
thereof  be  distributed  by  the  plaintiffs  under  the  ninth,  tenth,  eleventh,  and 
twelfth  clanses  of  tbe  testator's  last  will  and  testament,  to  b6  held  by  the 
plaintiffs  as  {)art  of  the  residuary  estate,  which  they  held  in  trust  pursuant 
to  said  ninth,  tenth,  eleventh,  and  twelfth  clauses  of  said  will."  The  objec- 
tion taken  by  the  defendants  who  have  appealed  to  this  direction  is  that  the 
remaining  six-eighths  of  the  bonds,  after  delivering  two-eighths  to  the  plain- 
tiff George  Law,  should  be  equally  divided  between  them,  as  the  next  of  kin 
of  the  testator,  they  being  his  three  daughters.  Their  right  to  this  division 
or  distribution  depends  upon  the  question  whether  the  testator  died  intestate 
as  to  this  part  of  the  estate,  after  the  decease  of  his  son  Samuel.  Tbe  referee 
has  decided  that  he  did  not,  but  tltat  this  remainder  in  the  bonds  formed  part 
of  the  residuary  estate,  to  be  devoted  to  the  extent  of  six-eighths  to  the  trusts 
created  by  tbe  will  for  the  benefit  of  the  daughters  during  their  respective 
lives;  and  whether  this  is  the  construction  which  should  be  given  to  tbe  will 
is  the  point  on  which  the  decision  of  the  appeal  must  depend. 

The  first  part  of  the  will,  after  directing  the  payment  of  debts  and  funeral 
expenses,  was  devoted  to  provisions  for  the  benefit  of  his  widow.  Among 
these  were  the  creation  of  a  life-estate  for  her  in  his  residence  or  other  prop- 
erty to  be  obtained  at  her  instance  in  lieu  thereof,  and  in  his  farm  and  build- 
ings in  Washington  county.  He  also  directed  his  executors  to  invest  so  much 
of  his  estate  for  her  benefit  as  would  pro<luce  the  income  of  $25,000  a  year, 
and  to  pay  the  same  to  her  in  quarterly  payments,  during  her  life;  and  at  the 
time  of  her  decease  the  property  devised  to  Iter  for  life,  and  the  investment  to 
raise  the  yearly  sum  of  $25,000  for  her,  was  directed  to  /orm  a  part  of  the  tea- 
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tutor's  residuary  estate,  and  to  be  disposed  of  as  snch.  After  giving  tbesedi- 
rections,  and  adding  tliat  they  sliould  be  accepted  in  lieu  of  do  wer,  the  provisions 
were  then  add<-d  for  tlie  benefit  of  this  deceased  son,  Samuel,  which  were  fol- 
lowed by  the  final  directions  for  the  division  of  tiie  residue  of  his  estate.  Of 
this  two-eighths  have  been  given  to  bis  son  George  Law,  one  of  the  plaintiffs, 
and  two-eighths  in  trust  for  life  for  each  of  his  daughters,  subject  to  an  annu- 
ity in  favor  of  Anna,  tlie  daughter  of  his  daughter  Sarah,  and  a  similar  an- 
nuity in  favor  of  the  son  of  his  daughter  Saiah.  An  annuity  was  also  pro- 
vided for  out  of  that  part  of  the  estate  which  was  devoted  to  the  creation  of 
a  trust  in  two-eighths  of  the  remainder  for  the  benefit  of  bis  daughter  Anna, 
payable  to  her  husband  during  his  life.  These  directions  are  important,  so 
far  as  they  indicate  the  intention  of  the  testator  to  have  been  to  provide  for 
the  division  in  tiiis  manner  of  the  entire  residue  of  the  estate  after  the  termi- 
nation of  tlie  life-estates  created  for  the  benefit  of  his  widow  and  of  bis  son 
Samuel;  and  they  do  furnish  evidence  of  that  intention,  for  no  disposition  was 
directed  as  to  any  part  of  his  estate  in  favor  of  any  other  persons  until  after 
the  decease  of  his  daughters,  when  the  share  of  the  person  dying  has  been  di- 
r.ected  to  be  given  to  her  issue  then  living,  and,  if  there  shall  be  no  such  issne, 
then  to  the  testator's  other  children  then  living,  and  the  issue  of  any  one  dying 
without  leaving  issue,  in  equal  portions,  the  issue  to  tal<e  the  share  of  the 
parent,  and  no  more.  His  intention  by  these  directions  appears  to  have  been 
to  provide  only  for  the  members  of  his  own  family  and  their  children,  dispos- 
ing of,  in  that  manner,  his  entire  estate.  By  the  seventh  paragraph  of  bis 
will  be  provided:  "After  fully  providing  and  raising  all  sums  necessary  to 
satisfy  tlie  foregoing  gifts,  devises,  and  bequests  to  my  wife,  Idirect  my  exec- 
utors to  apply  to  the  use  and  benefit  of  my  son  Samuel,  during  his  natural 
life,  for  his  support  and  maintenance,  ten  thousand  dollars  per  annum,  to  be 
computed  from  the  day  of  my  decease,  or  so  much  of  said  sum  as  may  in  their 
judgment  be  necessary  for  that  purpose,  and  I  direct  my  executors  to  Invest 
so  much  of  my  estate  as  may  be  necessary  to  raise  the  aforesaid  sum  of  ten 
thousand  dollars;  it  being  my  wish  and  desire  that  my  executois  shall  bare 
discretion  as  to  how  much  of  said  ten  thousand  dollars  shall  be  applied  to  the 
use  and  benefit  of  my  said  son  Samuel;  and  that  any  surplus  wbicli  may  re- 
main unapplied  during  anyone  year  of  said  sum  of  ten  thousand  dollars  shall 
be  retained  by  my  executors  to  meet  any  possible  deficiency  which  may  arise 
in  any  subsequent  year.  The  above  provisions  in  favor  of  my  said  son  Sam- 
uel, are  made,  and  shall  be  accepted,  in  full  satisfaction  of  all  interests  be 
may  at  any  time  have  in  my  estate,  either  as  my  heir,  or  next  of  kin,  or  other- 
wise; it  being  my  wish  that  under  no  circumstances  shall  he  take  or  have  any 
other  share  or  interest  therein  than  that  w  hich  is  given  by  thi  s  clause  of  my  will." 
And  this  contains  further  evidence  that  his  intention  was  that  his  estate 
should  be  completely  disposed  of  by  his  will;  for,  if  that  had  not  been  his  in- 
tention, he  would  not  have  decIarcKi  the  trust  in  favor  of  his  son  Samuel  to  be 
"in  full  satisfaction  of  all  interest  be  may  at  anytime  have  in  my  estate, 
either  as  my  lieir,  next  of  kin,  or  otherwise;  it  being  my  wish  that  under  no  cir- 
cumstances shall  he  take  or  have  any  other  share  or  interest  therein  than  that 
which  is  given  him  by  this  clause  of  my  will."  If  he  had  Intended  or  ex- 
pected to  die  intestate  as  to  the  part  of  his  estate  in  this  manner  devoted  to 
the  trust  for  the  benefit  of  Samuel,  then  he  could  not  deprive  him  of  his  ulti- 
mate share  in  that  part  of  the  estate,  and  this  direction  would  have  been 
nugatory.  But  its  significance  of  the  intention  to  include  all  his  estate  is 
further  advanced  by  the  additional  declaration  concerning  the  final  vest- 
ing of  the  property  appropriated  for  the  benefit  of  bis  daughters  and  their 
issue,  which  the  testator  declared  should  be  by  "excluding  and  excepting, 
however,  my  said  son  Samuel,  who  shall  have  no  share  or  part  therein." 
These  directions  disclose  the  evident  intention  to  have  been  that  the  estate 
should  be  wbolly  disposed  of  and  divided  under  the  provisions  of  the  will,  and 
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they  harmonize  complete!  j  with  the  general  direction  concerning  what  should  be 
done  with  the  remai  nders  left  by  the  decease  of  the  widow  and  of  this  son.  They 
are:  "After  the  satisfaction  of  the  provisions  liereinbefore  made  for  my  wife 
and  son  Samuel  my  executors  shall  divide  the  residue  of  my  estate  into  eight 
equal  parts,  and  for  this  purpose  shall  convert  into  personalty  all  of  my  estate 
not  then  so  converted;  and  two  of  said  parts  I  give,  devise,  and  bequf-ath  to  my 
son  George,  his  heirs  and  assigns,  forever. "  And  they  are  the  only  directions 
given  for  the  disposition  of  the  residue  of  the  estate;  and  that  this  residue 
was  intended  to  include  all  of  his  estate  not  otherwise  disposed  of,  is  evident 
from  the  fact  that  it  was  to  comprehend  such  parts  as  were  given  and  de- 
voted to  tlie  life-estate  and  the  trust  for  his  widow  for  life,  all  of  which  was 
declared  to  be  part  of  the  residue,  to  be  disposed  of  as  was  afterwards  directed. 
This  disposition  was  to  take  place  after  the  satisfaction  of  the  provisions  made 
for  the  widow  and  the  testator's  sou  Samuel.  So  uiuch  of  the  estate  hs  was 
devoted  to  these  objects  was  then  combined  together  with  all  the  residue  in 
one  mass,  and  the  same  disposition  was  to  be  made  of  the  enlirety.  It  was 
the  residue  previously  mentioned  which  was  not  to  consist  solely  of  the  prop- 
erty devised  and  bequeathed  for  the  benefit  of  the  widow  for  life;  but  that 
property  was,  after  her  decease,  as  it  has  t>pen  signiScantly  declared,  to  form 
a  part  of  th»  residuary  estate.  To  form  which  residue  it  was  to  be  added  to 
the  other  property  of  the  teststtor,  which  included  the  remainder  of  what  was 
required  to  supply  the  income  for  the  support  of  his  son  Samuel;  for,  after 
satisfying  these  directions  for  the  benetit  of  the  widow  and  the  son,  then  all 
the  estate  remaining  was  directed  to  be  divided,  twu-eighths  to  his  son  George, 
and  the  residue  in  trust  for  his  daughters.  All  the  residue  of  the  estate  was 
directed  to  be  divided.  There  was  no  exception  whatever  from  the  complete- 
ness of  that  direction,  but  It  was  to  divide  the  residue,  which  included  all  tiie 
residue,  into  eight  equal  parts.  What  was  in  this  mannerto  be  accomplished 
was  the  division  of  ail  the  estate,  including  the  remainders  in  the  property 
devoted  to  the  creation  of  the  two  life-estates  for  the  w.dow  and  the  son  Samuel, 
among  the  other  children  of  the  testator.  And  this  construction  of  the  will 
is  supported  by  the  rule  maintained  by  the  authuriiies  bearing  upon  the  subject, 
and  that  is  that  the  general  residuary  clause  (atid  this  was  sucb  a  clause)  will 
carry  "every  real  interest,  whether  known  or  unknown,  immediate  or  remote, 
unless  it  is  manifestly  excluded.  The  intention  to  include  is  presumed ;  and  an 
intention  to  exclude  must  appear  from  other  parts  of  the  will,  or  the  residuary 
devisee  will  talce. "  Floyd  v.  Carow,  88  N.  Y.  568.  And  it  applies  equally  to 
personal  as  to  real  property.  In  re  L' Hominedieu,  32  Hun,  10;  Kerr  v.  Dough- 
arty,  79 N.  T.  328;  Gilmnn  v.  Reddington, 24  N.  Y.  9;  Riker  v.  Comtoell,  113 
N.  Y.  115, 20  N.  E.  Rep.  602;  In  re  Grossman,  118  N.  Y.  508. 21 N.  E.  Rep.  180; 
Inre  BonnetVs Estate,  113  N.  Y.  522, 21 X.  E.  Rep.  139.  There  was  not  only 
no  intention  disclosed  in  any  part  of  the  will  to  exclude  this  part  of  the  estatie 
from  the  residue  mentioned  in  it,  but  the  intention  was  manifested  that  it  should 
be  included,  and  distriliuted  under  the  directions  which  were  gi  ven.  It  has  been 
objected  that  this  construction  will  create  an  unlawful  suspension  of  the  power 
of  alienation  or  absolute  ownership;  but  it  can  by  no  possibility  be  attended  with 
that  result,  for  each  trust  will  terminate  with  the  life  of  the  daughter  entitled 
to  its  beneflt.  At  that  time  the  sliare  devoted  to  the  trust  will  become  abso- 
lutely vested  in  her  or  their  issue,  or  her  surviving  brother  and  sisters;  and 
the  extent  of  the  interest  of  Mr.  Wright,  the  husband  of  the  testator's  daughter 
Anna,  will  be  thereafter  that  only  of  an  annuitant,  which  he  will  be  empowered 
at  any  time  to  extinguish  or  release.  The  judgment,  for  these  reasons  and  those 
of  the  referee,  seems  to  be  right,  and  it  should  be  aOirmed,  with  costs,  to  be 
paid  by  the  executors  out  of  the  income  of  the  estate. 
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Ubanskt  V.  Dbt-Dock,  E.  B.  &  R  B.  Co. 

(Supreme  Court,  Oenarol  Term,  Fbnt  Department.    March  18, 1891.) 

1.  Opinion  EviDBNca. 

In  the  examination  of  phyridann  aa  expert  wltnesBes,  it  is  error  to  allow  ques- 
tions which  reaulre  the  wltnesaea  to  determine  in  tneir  own  minds  what  the  erl- 
dence  was  which  had  been  given,  and  to  form  and  express  their  judgment  upon  their 
own  conclusions  as  to  the  nature  and  effect  of  that  evidence. 

&  CrEBIBIUTT  op  WlTNESSEg. 

In  an  action  for  damafres  for  personal  Injuries  alleged  to  have  been  snstainad  I17 
plaintiff  from  the  negligence  of  defendant's  employes,  the  court  charged  the  jury, 
at  the  request  of  defendant,  that  tbey  were  not  bound  to  give  to  the  evidence  01 
plaintiff  the  same  credence  they  would  give  to  a  disinterested  witness ;  and  at  plain- 
raff's  request,  that  defendant's  employes  were  not  disinterested  witnesses,  and  their 
evidence  should  be  subjected  to  as  severe  criticism  as  plaintiff's.  Held  that,  while 
the  first  of  these  Instructions  was  appropriate  to  tlie  case,  the  second  waa  error  toe 
which  a  judgment  for  plaintiff  should  be  reversed. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Sarah  Uransky  against  the  Dry-Dock.  East  Broadway  &  Battery 
Railroad  Company.  Deffntlant  appeals  from  a  judgment  for  plaintiff  entered 
OB  the  verdict,  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Argued  be!  ore  Van  Brunt,  F.  J.,  and  Daniels,  J. 

Joh7i  M.  acribner,  for  appellant.  LouU  Z.  Kinatler,  {James  S.  L^imater, 
of  counsel,)  for  respondent 

Daniels,  J.  The  plaintiff  was  injured  while  riding  as  a  passenger  in  one- 
(rf  the  cars  of  the  defendant,  by  a  collision  between  the  c;ir  and  another  vehiels 
upon  the  street,  on  or  about  the  22d  of  April,  1885.  The  injury  received  by 
her  was  charged  to  have  been  permanent,  and  to  have  resulted  in  a  miscarriage 
of  a  child  of  which  she  was  at  the  time  pregnant.  Her  evidence  tended  di- 
rectly to  prove  that  the  collision  with  the  other  vehicle  in  the  street  reealted 
from  carelessness  or  improper  management  on  the  part  of  the  driver  of  the 
oar.  It  also  tended  to  establish  the  fiict  tl>at  these  ottier  allegations  contained 
in  the  complaint  were  truthful.  But  in  the  examination  of  physicians  who 
were  called  upon  to  testify  as  witnesses  in  her  behalf,  qaestions  were  al- 
lowed to  be  answered,  under  the  exoeptions  taken  by  the  defendant,  which  are 
now  insisted  upon  as  erroneous.  By  one  of  these  questions  the  witness  Nor- 
deiaan.  who  was  a  practicing  physician,  was  asked:  "Assume  that  Mrs. 
Uransky  was  in  good  health  upon  the  afternoon  of  April  22, 1885.  and  became 
a  passenger  i]{>on  a  street-car,  which  car  came  into  collision  witha  truck;  that 
tl»3  collision  was  so  great  as  to  result  in  her  striking  her  head  against  a  pane 
of  glass;  that  the  pane  of  glass  was  broken,  and  her  head  was  cut;  that  she 
then  went  home  and  went  to  bed.  und  two  days  afterwards  had  a  misearriage, 
having  be^un  to  bleed  at  her  wonil)  some  hours  after  she  returned  home,  and 
tlie  bleeding  having  kept  up  until  the  miscarriage  took  place, — would  you.  as 
an  expert,  say  that  the  miscarriage  was  the  result  of  that  collision?"  Tius 
was  objected  to  as  incompetent,  and  the  objection  was  sustained  by  the  court 
on  the  ground  that  there  was  no  such  testimony  in  the  case  as  was  included 
in  the  question.  After  that  ruling  was  made,  this  furtlier  question  was  pro- 
pounded to  the  same  witness:  "Question.  Having  heard  the  statenaent  made 
by  counsel,  and  you  having  seen  this  woman  on  that  evening,  with  the  injury 
audi  as  she  had,  would  such  injury  as  she  was  then  suffering,  in  your  opinion, 
be  sufllcient  to  cause  a  miscarriage  on  the  following  SaturdayV"  This  was 
also  objected  to  as  incompetent,  but  the  objection  was  overruled,  and  the  wit- 
ness answered,  "Yes,  sir."  Another  pliydician,  examined  as  a  witseBS  upon 
the  trial,  was  asked  these  questions:  "(^tteation.  You  have  heard  the  state- 
ment contained  in  that  questioni*  Answer.  I  have  heard  the  counsel  make 
the  statement  now.  Q.  You  have  heard  the  statement  of  what  were  the  in- 
juries that  this  woman  claims  to  have  suffered  on  that  day  ?  A.,  I  have  beard 
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cotmsers  statement."  And.  after  answering  them,  the  fnrthw  inquiry  was 
made  to  him:  "Q.  Would  that,  in  your  opinion,  as  an  expert,  have  been  suf- 
ficient  to  have  caused  a  miscarriage  at  the  time  stated,  namely,  on  the  Satur- 
day following  theaccident?"  Tliis  was  objected  to  by  the  defendant's  counsel 
as  incompetent,  and  the  witness  answered:  "Yes;  I  should  consider  that  a 
sufficient  cause."  He  was  also  asked:  "Q.  Did  you  hear  the  testimony  in  re- 
gard to  the  miscarriage  given  by  the  plaintiff?  A.  Yes,  sir;  I  heard  a  part 
of  the  plaintiff's  testimony.  Q.  That  portion  of  it  in  which  she  spoke  of  the 
the  miscarriage?  A.  Yes,  sir," — and  then  directed  to  answer  a  previous 
question  inquiring  concerning  the  probabilitv  of  the  miscarriage  being  caused 
by  what  hail  occurred;  and  that  was  objected  to  by  the  defendant's  counsel  as 
incompetent;  but  the  objection  was  overruled,  and  the  counsel  excepted  to  the 
decision  so  made,  and  the  witness  answered,  "Yes."  These  rulings  were 
clearly  erroneous,  for  they  required  the  witnesses  to  determine  in  their  own 
minds  what  the  evidence  was  which  had  been  given,  and  then  to  form  and  ex- 
press their  judgment  upon  the'ir  own  conclusions  as  to  the  nature  and  effect 
of  that  evidence.  The  jury,  in  this  form  of  inquiry,  would  be  utterly  unable 
to  apply  the  answers  obtained  from  tlie  witnesses  to  the  case  they  liad  to  con- 
sider and  decide;  for  tliey  had  no  means  of  knowing  what  views  were  enter- 
tained by  the  witnesses  as  to  what  the  evidence  was  which  bad  been  previ- 
ously given,  and  upon  which  their  answers  were  obtained.  In  the  cases  of 
Gregory  V.  Railroad  Co.,  8  N,  Y.  Supp.  525,  and  People  v.  MoElvaine,  121  N. 
Y.  250. 24  N.  E.  Bep.  465.  this  mode  of  eliciting  evidence  has  been  condemned 
as  entirely  improper.  And  there  is  no  reason  disclosed  from  the  case  for 
doubting  the  fact  that  the  jury  must  have  acted  in  rendering  their  verdict 
upon  the  evidence  in  this  manner  obtained. 

The  court  charged,  at  the  request  of  the  defendant,  that  the  jury  were  not 
bound  to  give  to  the  evidence  of  the  plaintiff  the  same  credence  which  they 
would  or  ought  to  give  to  a  disinterested  witness,  as  she  was  to  receive  the 
fruits  of  the  litigation,  if  the  case  proved  successful.  Up>on  the  plaintiff's 
request,  the  farther  charge  was  given  to  the  jury  that  the  defendant's  em- 
ployes were  not  disinterested  witnesses,  and  their  evidence  should  be  sub- 
jected to  as  severe  criticism  as  the  plaintiff's;  and  to  that  an  exception  was 
taken  on  the  part  of  the  defendant.  While  the  first  of  these  directions  was 
appropriate  to  the  case,  the  second  as  clearly  was  not  so;  for  the  jury  were 
not  tiound  to  subject  the  testimony  of  the  defendant's  employes  to  the  same 
severe  criticism  as  they  were  the  evidence  of  tlie  plaintiff,  but  it  was  for  them 
to  determine,  in  considering  all  the  probabilities  of  the  case,  bow  much  credit 
these  witnesses  were  entitled  to  receive  in  their  statements  at  the  bands  of 
the  jury.  This  exception  accordingly  appears  to  have  been  well  taken. 
Neither  of  these  objei  tions  were  before  tlie  court  upon  the  first  appeal,  the 
decision  of  which  is  reported  in  44  Hun,  119.  and  118  N.  Y.  304,  23  N.  £. 
Rep.  451.  but  they  are  presented  for  the  first  time  upon  this  appeal.  They 
were  erroneously  made,  and  went  to  the  foundation  of  the  plaintiff's  right  to 
maintain  the  action  and  recover  damages.  And.  without  considering  other 
objections  of  a  somewhat  similar  character,  the  result  seems  to  be  unavoidable 
that  this  judgment  and  order  should  be  reversed,  and  a  new  trial  diiected, 
witb  costs  to  the  defendant  to  abide  the  event. 


Gilbert  v.  Qvinlam. 
(Supreme  Court,  Oeneral  Term,  First  Department,    March  IS,  ISSL) 

COMTRICT — CJOUSTRUOTION — ResCISSIOS. 

Defendant,  a  broker,  agreed  to  pav  plaintiff  half  Ms  oommlssions  on  the  bnslneu 
of  oostomers  whom  plaintiff  sbould  bring  him.  By  a  sQbsequent  ohanKs  in  the 
rules  of  the  board  of  brokers  to  which  defendant  belonged,  the  payment  by  him  of 
•uoh  oommissions  to  plaintiff  was  prohibited.  Held,  that  the  contract  might  be 
terminated,  after  the  lapse  of  a  reasonable  time,  for  a  good  reason,  and  on  proper 
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notice;  that  such  ohange  in  the  rales  of  the  board  was  snndent  reason  for  s  tsr- 
minatlon  of  the  oootraot;  and  that,  on  dealings  after  such  termination  wltb  a  cmi- 
tomer  Introduced  by  plaintiff,  defendant  was  not  liable  to  plaintiff  for  oomini*- 
■ions. 

t,  Samb — NoTios  or  Tebuinatiox. 

On  the  question  whether  notice  to  terminate  the  contract  was  ^vea  by  defendaat 
to  plaintiff,  defendant  and  two  witnesses  testified  that  such  notloe  was  given,  and 
the  fact  was,  in  effect,  admitted  by  plaintiff  on  cross-examination,  although  be  de- 
nied that  defendant's  witnesses  were  present  at  the  conversation  sworn  to  by  them. 
Seld,  that  a  finding  by  the  jury  that  such  notloe  was  not  given  could  not  be  8n»- 
tained. 

Appeal  from  circuit  conrt,  New  York  county. 

Action  by  Henry  O.  Gilbert  against  Leonard  Q.  Qainlan.  Defendant  ap- 
peals from  a  judgment  for  plaintill  entered  on  tlie  verdict  of  a  jury,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 

Hatch  &  Warren,  for  Hppellant.     William  W.  Nilea,  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  to  recover  for  services  la 
procuring  customers  for  the  defendant,  who  was  a  stock  and  grain  broker, 
which  the  plaintiff  alleges  he  became  entitled  to  by  procuring  a  customer  for 
defendant  by  the  name  of  Miner.  The  contract  sworn  to  by  the  plaintlfiF  was 
that  defendant  agreed  to  give  him  half  commissions  for  adl  the  custom  that 
the  plaintiff  brought  him.  There  was  a  question  in  the  case  as  to  whether 
this  one-half  applied  to  the  total  amount  of  the  commissions  upon  the  trans- 
actions, or  only  to  the  amount  of  the  commissions  actually  received  by  the 
defendant,  which  question  was  resolved  by  the  jury  in  favor  of  defendant. 
It  is  conceded  that  Mr.  Miner  was  first  introduced  to  the  defendant  by  the 
plaintiff,  and  that  his  transactions  tlirough  the  defendant  were  to  a  consider- 
able amount:  and  the  jury  found  that  tlie  plaintiff  was  entitled  to  commis- 
sions received  upon  the  whole  of  these  transactions.  It  was  sought  to  be 
proved  by  the  defendant  that  by  reason  of  a  change  in  the  rules  of  the  board 
of  trade  of  Chicago  he  could  not  pay  commissions  to  tiie  plaintiff  upon  ibese 
transactions  in  the  then  future,  and  that  he  notified  the  plaintiff  of  the  ter- 
mination uf  their  agreement,  and  tliat  all  the  transactions  with  Miner  which 
formed  the  basis  of  the  subject-matter  of  this  action  took  place  after  such 
notification.  The  fact  that  he  gave  the  plaintiff  such  notification  was  corrob- 
orated by  disinterested  witnesses,  and  is  indeed  admitted  by  the  plaintiff.  He 
says  upon  cross-examination.  In  answer  to  the  question,  "Can  you  tell  any- 
thing that  was  said  about  Miner,  and  your  business  relations,  in  that  conver- 
sation?" [referring  to  a  conversation  had  between  the  plaintiff  and  the  de- 
fendant in  regard  to  the  change  of  rates  made  by  the  board  of  trade:]  "Noth- 
ing, except  that  I  told  Mr.  Quiiilan  that  Miner  was  trading  there,  and  of 
course  that  he  bad  to  keep  on  paying  me  the  same  as  he  had  done;  that  I  should 
not  stand  it  unless  he  did.  I  brought  the  customer  there,  and,  after  be  sot 
fairly  settled,  he  did  not  want  to  pay  me  any  more."  He  said  further:  °It 
came  up  between  myself  and  Quinlan  that  he  did  not  want  to  pay  me  any 
commissions."  This  evidence  clearly  shows  that  conversations,  substantially 
as  claimed  by  defendant  in  regard  to  the  payment  of  coiumissions,  did  come 
up,  and  that  defendant  had  notified  the  plaintiff  ttiat  he  would  not  pay  him 
any  more  commissions  in  consequence  of  the  change  of  rules  made  by  the 
board  uf  trade,  sworn  to  by  the  defendant  and  two  of  his  witnesses. 

In  the  submission  of  the  case  to  the  jury,  the  court  instructed  the  jury  that 
this  contract  was  one  which  could  not  last  forever.  It  was  one  that  was  ter- 
minable at  the  election  or  option  of  either  party;  that  it  would  have  been 
proper  for  the  plaintiff  at  any  time  to  have  taken  his  customer  to  another 
broker,  and  it  was  entirely  competent  for  the  broker  at  any  time,  on  giving 
reasonable  notice,  to  have  said  to  him:  "The  relation  which  existed  heretofore 
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between  Miner,  your  customer,  and  myself  is  now  severed,  and  hereafter  It  is 
terminated."  There  was  no  exception  to  tills  charge,  but  the  court  was  re- 
quested by  plaintiff  to  charge  that  in  a  contract  like  that,  if  they  find  the 
agreement  was  to  pay  half  the  commissions  on  that  customer's  trade,  they 
must  stop  trading  with  the  customer,  so  he  will  be  turned  back,  or  else  they 
must  have  the  plaintiff  assent  to  the  termination  of  the  contract, — one  or  the 
other.  This  the  court  declined  to  charge,  and  an  exception  was  taken.  The 
jury  found  a  verdict  in  favor  of  the  plaintiff,  and  from  the  judgment  there- 
upon entered,  and  from  the  order  denying  motion  for  new  trial,  on  the  ground, 
among  others,  that  the  verdict  was  contrary  to  the  evidence,  tliis  appeal  is 
taken. 

It  is  clear  upon  an  examination  of  the  evidence  In  this  case  that,  if  the  in- 
struction of  the  court  in  reference  to  the  terminuble  character  of  the  contract 
was  correct,  the  verdict  is  against  the  evidence.  The  only  question  submitted 
to  the  jury,  outside  of  the  question  as  to  the  amount  of  the  commissions,  was 
as  to  whether  the  notice  of  termination  of  the  contract  claimed  by  the  defend- 
ant had  been  given.  That  such  notice  was  given  was  testified  to  distinctly 
by  the  defendant  and  two  witnesses,  and  their  evidence  was  in  no  respect 
shaken.  That  such  notice  was  given  seems  to  be  conceded  by  the  testimony 
of  the  plaintiff,  given  upon  cross-examination,  as  above  stated.  It  is  true  he 
says  thatat  this  conversation  neither  of  the  two  witnesses  who  were  examined 
on  behalf  of  defendant  were  present.  But  the  language  of  the  plaintiff  is 
entirely  inconsistent  with  the  idea  that  such  notice  was  not  given.  He  says 
that  the  defendant  had  to  keep  on  paying  him  the  same  as  be  had  done,  and 
he  should  not  stand  it  unless  he  did;  and,  in  another  place,  that  the  subject 
came  up  between  himself  and  the  defendant  that  he  did  not  want  to  pay  him 
any  commissions;  and,  in  another  place,  that  there  was  not  any  one  present 
when  ^uinlan  told  him  that  he  would  not  pay  him  any  more  commissions. 
And  in  answer  to  the  question,  "How  many  times  did  he  lell  you  he  Would 
not  pay?"  he  answered:  "He  told  me  once.  I  do  not  recollect  him  telling 
me  any  more."  This  was  a  clear  corrolwratlon  of  the  testimony  of  the  de- 
fendant and  bis  witnesses  that  this  conversation  did  take  place,  and  that  this 
notice  was  given.  Tliere  was  no  evidence  whatever  contradicting  in  any 
material  particulars  the  evidence  of  the  notification,  and  the  jury  should  have 
found  in  favor  of  the  defense  upon  that  issue. 

There  Is  only  one  other  point  to  be  considered,  and  that  is  whether,  upon 
the  whole  case,  as  matter  of  law,  the  plaintiff  was  entitled  to  the  direction  of 
a  verdict  for  the  amount  for  which  the  jury  rendered  their  verdict.  Tliat  de- 
pends upon  whether  the  request  to  charge,  which  has  been  adverted  to,  was 
correct,  and  that  it  was  error  to  refuse  it.  We  do  not  think  that  a  contract 
of  the  kind  mentioned  mortgages  a  customer  forever.  It  is  true  that  suet)  a 
contract  cannot  be  terminateid  at  once,  but  only  after  the  lapse  of  a  reasonable 
time,  and  for  a  good  motive.  But  the  simple  notification  of  the  cancellation 
of  such  a  contract  does  not  prevent  the  having  of  dealings  by  a  party  with  that 
customer  at  some  subsequent  lime,  without  being  liable  to  the  payment  of 
commissions  to  the  introducer.  Good  faith  must  be  at  the  foundation  of  the 
action  of  the  party  seeking  to  terminate  the  contract  He  cannot  terminate 
the  contract  merely  for  the  purpose  of  getting  rid  of  the  payment  of  commis- 
sions. But  where  a  good  reason  arises,  and  proper  notice  is  given,  the  con- 
tract may  t>e  terminated.  The  agent,  if  he  chooses,  may  take  bis  customer 
elsewhere,  if  he  has  sufl9cient  control  over  him  so  to  do,  which  it  would  ap- 
pear in  this  case  from  the  evidence  that  he  did  not  have.  The  cases  cited 
upon  the  part  of  the  appellant,— namely,  Brigga  v.  Rowe,  *43  N.  Y.  426; 
Briggs  v.  Boyd,  56  N.  Y.  291;  Stbbald  v.  Iron  Co.,  83  N.  Y.  378;  and 
Wylie  V.  Bank,  61  N.  Y.  415, — have  no  application  whatever  to  the  case  at 
bai;  they  all  being  cases  in  respect  to  employment  for  particular  services 
which  had  not  been  accomplished  by  the  broker. 
v.l3N.Y.8.no.5 — 43 
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TTpon  tbe  whole  case,  we  are  of  the  opinion  that  tbeverdict  was  agafnskfiM 
weight  of  erldence,  and  that  the  order  denying  the  motion  for  a  new  trial 
slwald  be  reversed  npon  tlmt  ground,  that  the  jndgment  shoald  also  be  t9- 
Teraed  npon  payment  by  the  appellant  of  the  costs  of  the  trial,  and  thai  a  new 
trial  shoald  be  ordered,  with  costs  to  appellant  to  abide  tbe  event. 


MolNTTBK  V.  Gbukan  Sav.  Bakk  et  oL. 

(9iif>renM  Court,  Otntrvl  llarm,  Firat  Departmmtt.   Hazoh  U,  tSU.) 

1.  Coare— ENVOBCBmiFr  bt  ESxaoonoii. 

Costs  on  the  afflnnanoe  on  appeal  of  an  order  denying  a  motion  for  a  new  triaL 
the  respondent  being  antltled  thereto  as  of  coarse  under  Code  Civil  Proc  N.  Y.  { 
8^9,  are  within  the  provision  of  section  779  for  the  issue  of  exeeution,  "where  costs 
of  a  motion,  or  any  other  sum  of  money,  directed  bj  an  order  to  be  paid,  ai*  noit 
paid  within  the  time  "  therein  spedfled.  Cost*  ot  ao  appeal  f  rasa  as  order  are  eoata 
of  a  motion  within  that  proviaion. 

%  APnULABLB  ObDBB — WaIYKB. 

A  moUon  that  plaintilt  be  directed  to  enter  final  judgment,  and  that  the  collection 
ef  costs  awarded  to  plaintiff  on  an  appeal  from  ao  order  in  the  aotlon  be  stayed, 
was  denied  as  to  the  entry  of  jadgment,  and  granted  as  to  tbe  star.  Heid,  that 
plaintift  might  appeal  from  so  much  of  tbe  order  as  stayed  the  ooUeotion  of  the 
costs.  The  right  to  take  such  appeal  was  not  waiyed  by  allowing  the  other  part  of 
the  order  to  stand. 

Appeal  from  special  term.  New  York  county. 

Action  by  Catbaiine  Mclntyre  against  tbe  German  Savings  Bank  and  others. 
Plaintiff  appeals  from  part  of  an  order,  which  stayed,  antO  the  entry  of  final 
judgment,  the  collection  of  costs  granted  to  bar  by  an  order  of  tbe  general 
term  affirming  an  order  of  the  special  term  delving  a  motion  by  defendants 
for  a  new  trial,  and  which  vacated  an  execution  issued  for  the  collection  of 
such  costs. 

Argued  before  Van  Bbudt,  P.  J.,  and  Bbadt  and  Dahiels,  JJ. 

Kellogg,  Rose  <fi  Smith,  (Arthur  IT.  Smith,  of  counsel,)  for  appellant. 
Kaufmann  <&  Sanders,  (Lewis  Sanders,  of  counsel,)  for  respondents. 

Van  Bkxtiit,  P.  J.  Section  82S9  of  the  Code  provides  that  upon  an  ap- 
peal from  an  interlocutory  judgment  or  order  in  an  action  costs  are  in  the 
discretion  of  tbe  court,  and  may  be  awarded  absolutely-  or  to  abide  the  event, 
except  as  follows:  When  the  appeal  is  talien  from  an  order  granting  or  re- 
fusing a  new  trial,  and  the  decision  upon  tbe  appeal  refuses  a  new  trial,  the 
respondent  is  entitled  of  course  to  tbe  costs  of  the  appeal.  In  the  case  at  bar 
tbe  appeal  was  from  an  order  of  the  special  term  denying  a  motion  for  a  new 
trial  on  a  case  and  exceptions,  and  such  order  was  affirmed,  and.  In  pursuance 
of  the  section  of  the  Code  which  has  been  cited,  the  respondent  was  entitled 
as  m:itter  of  course  to  tbe  costs  of  the  appeal.  They  were  not  in  the  discre- 
tion of  the  court.  The  court  bad  no  power  to  wake  these  costs  abide  tbe  final 
event  of  the  action ;  but  the  respondent,  upon  tbe  affirmance  of  such  an  or- 
der, had  an  absolute  right  to  these  costs,  and  they  were  awarded  by  the  order 
of  the  general  term,  entered  upoQ  the  affirmance  of  the  order  of  the  special 
term.  This  brings  tbe  case  clearly  witliin  the  provisions  of  section  779  of  the 
Code:  Where  the  costs  of  a  motion  or  any  other  sum  of  money  directed  by 
an  order  to  be  paid  are  not  paid  within  the  times  therein  specified,  an  execa- 
tion  against  the  personal  property  of  the  person  required  to  pay  the  same  may 
be  issued  to  any  person  to  whom  said  costs  or  sum  of  money  is  made  payable 
by  said  order.  If  It  be  said  tliat  the  coats  of  an  appeal  from  an  order  are  not 
motion  costs.  It  may  be  sufficient  to  answer  that  they  clearly  are  such  within 
the  contemplation  of  the  Code,  because  there  Is  no  other  provision  made  for 
their  collection.  It  may  be  argued  that  they  may  be  iucluded  ita  the  final 
judgment,  but  occasions  may  arise  where  such  costs  are  incnrred  after  the 
entry  of  a  final  jadgment,  as  section  1005  provides  that  a  motion  for  a  new 
trial  may  be  made  after  final  judgment.    It  is  clear  that  in  the  contemplation 
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of  the  Code  an  appeal  from  an  order  denying  a  motion  is  nothing  but  a  con- 
tinuation of  the  motion;  and  whatever  costs  may  be  incurred  in  the  contin- 
nation  of  the  motion  are  the  costs  of  the  motion,  and  have  no  relation  what- 
ever to  the  general  costs  of  the  action.  We  think,  therefore,  that  the  plain- 
tiff had  the  right  to  collect  these  costs,  she  being,  by  the  provialona  of  the 
Code,  absolutely  entitled  to  the  same.  As  to  the  claim  that  the  plaintiff,  by 
appealing  from  so  much  of  ttie  order  aa  restrained  lier  from  collecting  the 
costs,  leaving  standing  in  her  favor  that  part  of  the  order  denying  the  motion 
to  compel  her  to  enter  judgment,  thereby  waived  her  right  to  appeal,  we  fall 
to  see  the  force  of  the  suggestion.  A  party  moved  against  is  successful  in 
defeating  a  part  of  the  relief  asked  upon  such  motion,  and  because  of  such 
success  it  is  claimed  she  is  deprived  of  the  right  to  appeal  from  so  much  of 
the  order  as  grants  relief  against  her.  This  is  certainly  a  novel  proposition. 
— that  a  party  must  be  entirely  defeated  in  order  that  she  may  Iiave  a  right 
to  appeal;  and  that,  where  the  success  of  the  moving  party  is  only  partial,  no 
right  of  appeal  exists.  Tlie  order  sboold  be  reversed,  and  tlie  motion  denied, 
with  #10  costs  and  disbursements.    All  concur. 


In  re  Pauteb. 
(SuprenM  Couirt,  Oeneral  Term,  S^rst  Department.    Uaroh  18,  IWt.) 

RavrvAi.  or  Action— Discbbtion  or  CotTBi-^IjLOHEB. 

After  a  proceeding  to  vacate  or  redace  an  assessment  on  real  property  had  been 
oommenced  bv  the  owner,  he  paid  the  assessment,  and  sold  and  oonveyed  the  prop- 
erty. He  died  soon  afterwards,  and,  more  than  11  years  after  payment  oi  the  as- 
sessment, his  executors  made  application  to  revive  the  ^ooeeding,  but  an  order 
reviving  it  was  reversed  by  the  general  term  on  appeaL  Held,  that  the  delay  ttbm 
a  Buffiaent  reason  for  refusing,  as  a  mere  matter  of  diaoretioD,  to  permit  the  re- 
vival, and  a  motioa  for  raargument  of  the  appeal  should,  be  denied. 

Motion  for  reargument  of  an  appeal. 

See  former  decisions,  43  Hun,  572;  115  N.  Y.  493,  22  N.  £.  Bep.  221. 
Argued  before  Van  Bbunt.  F.  J.,  and  Bradt  and  Daniels,  JJ. 
P.  A.  Hargout,  for  the  motion,    ff.  L.  Sterling,  opposed. 

Daniels,  J.  The  appeal,  for  the  rehearing  of  which  this  application  has 
been  made,  was  decided  by  this  court  in  March,  1887.  In  re  Palmar,  43  Hun, 
572.  An  appeal  from  that  decision  was  taken  to  the  court  of  appeals,  and 
the  appeal  dismissed.  In  re  Palmer,  115  N.  Y.  493,  22  N.  E.  Bep.  221. 
And  in  the  opinion  leading  to  that  result  it  has  been  Intimated  that  this  court 
might,  in  its  discretion,  revive  the  proceeding  in  favor  of  the  executors  of 
this  estate,  which  seems  to  be  slightly  in  conflict,  to  say  the  least,  with  what 
bad  previously  been  held  upon  this  matter  of  practice.  The  proceeding  which 
it  is  the  object  of  the  executors  to  revive  was  commenced  in  December,  1873, 
and  the  testator  paid  the  assessment  in  March,  1874,  prior  to  the  time  when 
he  sold  and  conveyed  the  property,  probably  thereby  intending  to  abandon 
these  proceedings.  This  probability  is  confirmed  by  the  fact  that  no  applica- 
tion was  made  to  revive  the  proceeding  until  the  latter  part  of  December, 
1885,  the  testator  himself  having  died  in  May,  1874.  A  period  of  more  than 
11  years,  therefore,  elapsed  after  he  had  paid  the  assessment  before  the  appli- 
cation to  revive  in  favor  of  his  executors  was  made;  and  that  delay  wouki  bo 
clearly  sufficient  to  render  it  the  duty  of  the  court  to  refuse  to  permit  the  re- 
vival as  a  mere  matter  of  discretion.  Lyon  v.  Park,  111  N.  Y.  351, 18  N.  £. 
Bep.  863.  It  is  not  excused  by  reason  of  the  indecision  assigned  in  support 
Of  the  application,  for  it  is  the  genenU  practice  of  the  courts  in  legal  proceed- 
ings to  require  that  they  shall  be  expeditiously  prosecuted,  and  not  permitted 
to  remain  dormant,  as  this  proceeding  was  for  a  long  period  of  years.  A  re- 
argument  of  the  appeal  would  therefore  be  of  no  service  to  the  applicants,  and 
the  motion  should  be  denied,  with  #1U  costs.    All  concur. 
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People  «a>  rti.  Hiooims  v.  Grant,  Mayor,  et  dl. 
(Suprenw  Court,  Otneral  Term,  First  Department.    Uardh  18, 18B1.) 
L  Rbmotaj.  or  Ofviobb — ^Triai/— Giyn.  Sekviok  Law. 

Laws  N.  T.  1882,  o.  410, 1 48,  providinK  that  do  regular  clerk  shall  be  removed  bf 
the  head  of  a  department  "until  he  has  been  informed  of  the  cause  of  the  pro- 
posed removal,  and  has  been  allowed  an  opportunity  of  makine  an  explanation, " 
does  not  contemplate  a  formal  trial  or  the  production  of  evidenoe,  and  is  sufO- 
ciently  complied  with  where  the  cause  of  the  proposed  removal  is  made  known  to 
the  delinquent,  and  a  reasonable  opportunity  is  E^orded  him  for  making  an  ex- 
planation in  regard  thereto.  Following  People  v.  MacLean,  11  N.  Y.  Snpp.  SSS. 
ft.  Same — ^Effect  of  Dismisbai. 

This  construction  of  the  Btatute  cannot  be  affected  bv  the  fact  that,  under  the 
rules  governing  the  civil  service,  no  one  dismissed  for  misconduct  is  eligible  to  ap- 
pointment in  any  capacity,  in  any  department  of  the  municipal  service,  within  three 
years. 

€!»rUorari  to  review  the  action  of  the  board  of  the  city  record  of  the  city  of 
Sevr  York  in  removing  relator,  Joseph  C.  Higgins,  from  bis  oflice  of  clerk  in 
the  ofiSce  of  the  city  record.  A  copy  of  charges  against  relator  was  served 
upon  him,  with  notice  that  an  opportunity  to  make  an  explanation  in  regard 
to  them,  before  the  board,  would  be  given  him  at  a  certain  hour  the  next  day. 
He  appeared  before  the  board  at  that  time,  and  the  matter  was  adjourned  to' a 
later  hour,  when  he  again  appeared.  Tiie  lK>ard  refused  to  allow  him  to  be 
represented  by  counsel,  or  to  call  witnesses,  or  to  submit  affidavits  contro- 
verting the  charges;  but  they  received  his  written  answer  to  the  charges,  and 
his  oral  denial  of  them;  and  thereupon,  holding  that  a  satisfactory  explana- 
tion to  the  charges  had  not  been  given,  removed  relator  from  his  office. 
Laws  N.  Y.  1882,  o.  410,  (New  York  City  Consolidation  Act,)  §  48.  authoriz- 
ing heads  of  departments  to  remove  clerks,  etc.,  in  their  respective  depart- 
ments, provides  that  "  no  regular  clerk  *  *  *  shall  be  removed  until  he 
has  been  informed  of  the  cause  of  the  proposed  removal,  and  has  been  allowed 
an  opportunity  of  making  an  explanation."  For  former  report,  see  11  N.  Y. 
8upp.  505. 

Argued  before  Van  Brunt,  F.  J.,  and  Bradt  and  Daniels,  JJ. 

John  Jeroloman  and  James  F.  Higgina,  for  relator.  William  H.  Clark, 
{Oharlet  W,  Ridgway,  of  counsel,)  for  respondents. 

Van  Brunt,  P.  J.  The  case  of  People  v.  MaeLean,  11  N.  Y.  Supp.  559. 
determines  most  of  the  questions  involved  In  this  proceeding  against  the  con- 
tention of  the  relator;  it  is  not  necessary  to  rediscuss  questions  which  are 
there  settled.  It  is  claimpd,  however,  that  because  of  rule  40  of  the  rules  of 
the  civil  service,  which  is  to  the  eCTect  that  no  one  dismissed  from  service  for 
misconduct  shall  be  eligible  to  appointment  in  any  capacity  in  any  depart- 
ment of  the  municipal  service  within  three  years,  the  relator  is  entitled  to 
greater  rights  than  would  have  been  the  case  had  he  not  incurred  the  penalty 
prescribed  by  this  rule  by  being  removed.  We  do  not  see  how  it  is  possible 
for  the  rules  of  the  civil  service  to  add  to  or  detract  from  the  statute,  which 
would  be  the  effect  were  a  different  construction  given  to  the  statute  because 
of  the  rule  than  would  obtain  had  no  such  rule  been  adopted.  The  language 
of  the  statute  Is  reasonably  clear,  and  has  been  interproted,  as  has  been  al- 
ready said,  contrary  to  the  view  of  the  relator;  and.  while  the  results  of  a  re- 
moval should  make  the  heads  of  departments  careful  in  the  imposition  of  this 
penalty,  yet  when  they  come  within  the  statute  this  court  cannot  interfere 
with  the  result.  We  think,  therefore,  the  writ  should  be  dismissed,  without 
costs.    All  concur. 
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FBOFI.B  too  rel.  Eellt  9.  MacLean  et  al..  Police  Commlssionen. 

(Supreme  Court,  Oeneral  Term,  First  Department.    Maroh  18,  IMt) 

DinnBSAi.  OF  Foliciiiiar — Bvidbkob  of  Intoxication. 

At  the  trial  of  a  policeman  for  intoxication  testimony  of  witneBses  that  111  their 
Judgment  defendant  was  intoxicated  is  unobjectionable  where  the  opinion  la  lim- 
ited to  what  the  witnesses  saw. 

Certiorart  to  the  police  comnaisaioners  of  the  city  of  Kew  York. 

Froceedinga  on  the  relation  of  Patrick  Kelly  to  review  tbe  action  of  re- 
Bpondenta  in  dismisaing  relator  from  the  police  force  upon  a  charge  of  being 
BO  mnch  under  tbe  influence  of  liquor  as  to  be  unflt  to  perform  police  duty. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Damiei.8,  JJ. 

Louis  J.  Grant,  for  relator.    John  J.  Delany,  for  respondents. 

Van  Bbxtnt,  P.  J.  Tbe  power  of  the  court  to  reverse  tbe  proceedings  of 
tbe  respondents  la  limited  to  those  cases  where  there  is  no  evidence  to  sap- 
port  the  conclusion  arrived  at,  or,  if  there  is  some  evidence,  the  preponder- 
ance of  proof  is  so  great  against  such  conclusion  that,  if  it  were  the  verdict 
of  a  jury,  such  verdict  would  be  set  aside  as  against  evidence.  It  ia  claimed 
by  the  counsel  of  the  relator  that  the  case  at  bar  comes  within  the  latter  class; 
and  that,  although  there  may  be  some  evidence  that  the  relator  was  intoxi- 
cated, yet  it  is  of  so  contradictory  and  unsatisfactory  a  character  that  it  was 
entirely  overcome  by  the  explanation  given  on  behalf  of  tbe  relator.  It  is 
urged  that  the  witnesses  who  testified  against  the  relator  not  only  contra- 
dicted themselves,  but  each  other,  and  that  each  and  every  of  them  was  will- 
ing to  commit  perjury,  so  great  was  their  interest  in  having  the  charge  sus- 
tained against  the  relator.  We  have  examined  the  record  with  care,  and  find 
no  such  disposition  exhibited  upon  the  part  of  the  witnesses;  and,  if  there  are 
any  contradictions  of  the  evidence  of  the  witnesses  as  to  what  they  observed, 
they  arise  from  difference  of  opinion  as  to  the  cause,  and  not  from  disagree- 
ment as  to  results.  This  charge  against  the  witnesses  is  also  urged  because 
they  swore  that  the  relator  was  intoxicated,  which  the  learned  counsel  states 
was  not  evidence,  but  malevolence.  If  the  counsel  had  examined  the  ques- 
tion with  the  slightest  care  before  pronouncing  judgment  he  probably  might 
have  learned  that  it  was  held  in  the  case  of  People  v.  Eastwood,  14  N.  Y. 
566,  over  80  years  ago,  that  "a  child  of  six  years  may  answer  whether  a  man 

Swbom  it  has  seen]  was  drunk  or  sober.  It  does  not  require  acience  or  opin- 
bn  to  anawer  the  question,  but  tbe  child  could  not  probably  deacril)e  the  con- 
duct of  the  man  ao  that  from  ita  description  others  could  decide  the  question. 
Whether  a  person  is  drunk  or  sober,  or  bow  far  he  was  affected  by  intoxica- 
tion, is  better  determined  by  the  direct  answer  of  those  who  have  seen  him 
than  by  their  description  of  his  conduct.  Many  persons  cannot  describe  par- 
ticulars. If  their  testimony  was  excluded,  great  injustice  would  frequently 
ensue."  If  it  is  urged  that  some  of  the  witnesses  only  testified  to  their  opin- 
ion that  the  relator  was  intoxicated,  reference  may  again  be  made  to  the  case 
dted,  where  the  question  was,  "  What  was  the  condition  as  to  sobriety  of  tbe 
prisoner  at  that  time  in  your  judgment?"  and  it  was  held  that,  tbe  judgment 
being  restricted  to  what  the  witness  saw,  the  question  was  unobjectionable. 
So,  in  the  case  at  bar,  the  opinion  being  limited  to  what  the  witness  saw,  it 
was  unobjectionable.  We  have  several  witnesses  swearing  that  the  relator 
was  Intoxicated,  although  differing  as  to  what  was  the  protmble  cause.  The  sur- 
geon who  examined  him  testified  that  in  his  opinion  he  was  laboring  under  alco- 
holic Influence.  The  relator  claims  that  his  condition  arose  from  an  overdose 
of  quinine.  That  he  did  take  some  quinine  may  be  true,  although  there  is  no 
evidence  of  that  fact.  There  Is  only  the  evidence  that  tbe  relator  sent  some 
one  to  get  a  prescription  of  quinine,  and  that  he  brought  back  these  pills,  and 
the  messenger  tells  tbe  extraordinary  story  that  he  got  the  medicine,  and  did 
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not  pay  anything  for  it,  because  he  told  the  apothecaty  that  It  was  for  an  of- 
flcer.  The  apothecary  Is  not  called  to  show  the  prescription,  and  there  is  no 
proof  that  the  relator  erer  took  any  quinine,  macb  less  that  he  todk  20  to  24 
grains  at  a  dose.  The  whole  story  is  suspicious,  and  little  entitled  to  cndit* 
and  we  think  that,  instead  of  a  preponderance  of  evidence  in  favor  of  the  re- 
lator, the  weight  of  evidence  justified  the  conclusion  of  the  respondents.  The 
writ  should  be  dismissed,  with  costs.    AH  concur. 


WoKK  et  al.  V.  Beach. 
(Supreme  Court,  Qtmeral  Term,  Firtt  Department.    March  18, 1891.) 

1.  Action  on  Contbact— Agbbbmbkt  to  P^t  Wren  Abls. 

In  settlement  of  an  action  by  plaintiffs  against  defendant  and  another  for  a  bal- 
ance due  on  a  joint  account  of  the  latter,  to  which  they  had  interposed  a  defense, 
and  of  an  acooimt  between  plaintiffs  and  defendant  individuaUy,  on  which  a  bal- 
ance was  due  to  him,  the  aoconnta  were  liquidated,  and  a  balaaoe  against  him  was 
stated,  which  he  promised  to  pay  "when  I  shall  be  able  to  do  so."  Held,  tliat  an 
action  for  such  balance  was  not  an  action  on  an  account  stated,  but  an  action  on  the 
conditional  promise  of  defendant,  which  promise  was  fonnded  on  a  valnable  oob- 
alderation ;  and  that,  in  order  to  recover,  plaiatifb  mast  show  some  change  tor  the 
better  in  defendant's  circumstances  after  the  promise  was  made.  Following  6  TS. 
Y.  Supp.  27. 

a.  Same— Etidenox. 

The  only  evidence  aa  to  defendant's  ability  to  pay  was  that,  at  the  time  of  mak- 
ing tbs  promise,  and  since  then,  he  received  a  salary  as  judge,  monthly,  out  of 
which  he  saved  nothinK ;  and  it  was  not  shown  that  in  any  respect  his  clrcomstanav 
bad  improved.  HML,  tuat  ability  to  pay,  within  the  meaning  of  his  promise,  was 
not  proved. 

%,  Bams— PAHOt,  BymsNoa. 

One  of  the  letters  written  by  defendant  to  plaintiffs,  and  reUed  on  by  tliem  as 
containing  the  agreement  between  the  parties,  referred  to  defendant's  promise  to 

{>ay  when  able  as  "in  accordance  with  our  agreement  on  Saturday  last."    Held, 
bat  i>arol  evidence  tending  to  prove  what  was  the  entire  agreement  was  admissi- 
ble. 
^  Baxb. 

It  being  easential  to  plalntliEs'  canse  of  action  that  they  should  show  defendant's 
ability  to  pay,  evidenoe  was  not  admissible  to  show  what  he  30uld  have  paid  from 
his  salary  after  defraying  his  personal  expenses,  or  why  he  did  not  devote  any  por- 
tion of  the  diSerenoe  between  bis  salary  and  his  indlvidnal  expenses  to  pay  plain- 
tiffs'  claim. 

Appeal  from  special  term ,  Ifew  York  county. 

Action  by  Prank  Work,  William  E.  Strong,  George  Wood,  and  Frank  K. 
Stnrgis  against  Miles  Beach.  Defendant  and  one  Marston  had  a  Joint  acconnt 
with  plaintiffs,  who  were  stock-brolcers,  arising  out  of  purchases  of  stocks 
for  them  by  plaintiffs,  and  defendant  had  also  an  individual  account  with 
plaintiffs  of  the  same  nature.  Plaintiffs  brought  an  action  against  defendant 
and  Marston  on  such  joint  account,  alleging  that  they  had  advanced  more 
money  thereon  than  this  value  of  the  securities  held  by  them.  Defendant  and 
Marston  appeared  in  the  action,  and  contested  tlieir  liability.  Pending  the 
action,  the  plaintiff  Sturgis  and  defendant  had  an  Interview,  in  which,  after 
defendant  had  explained  his  embarrassed  financial  condition,  Sturgis  proposed 
that.  If  defendant  would  authorize  plaintiffs  in  writing  to  sell  tlie  securities 
held  by  theni  in  both  the  accounts,  and  consolidate  the  two  into  one  account, 
and  would  then  In  writing  admit  the  correctness  of  the  de1)it  balance  on  that 
acconnt,  and  agree  individually  to  pay  that  balance  when  be  should  be  able 
to  do  so,  plaintiffs  would  discontinue  the  action  on  the  joint  account,  would 
sell  tlie  securities,  and  consolidate  the  accounts,  and  would  allow  the  consol- 
idated account  to  stand  until  defendant  should  be  able  to  pay  such  balance. 
At  this  time  the  securities  held  by  plaintiffs  on  defendant's  individual  account 
were  worth  much  more  than  the  amount  due  to  plaintiffs  on  titat  account. 
As  a  result  of  the  interview,  defendant  wrote  toplaintiffs  aletter,  saying:  "It 
is  my  wish  that  you  should  sell,  when  favorable  opportunity  offers,  the  fol- 
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lowing  KcaTilles  in  my  aocoanta;"  and,  after  specifying  the  securities,  oob* 
Cinued  as  follows:  "When  this  is  done,  please  consolidate  my  two  acconntB 
into  the  one  standing  in  my  own  name,  and  let  me  Itave  a  statement  of  my 
indeiitedness  to  your  flrm.  I  will  then  write  a  letter  to  you,  stating  my  obli- 
gKtions  to  pay  this  sum  wlien  1  can  do  so,  ia  accordance  with  our  agreement 
-on  Saturday  last."  This  letter  was  drafted  by  Sturgis,  and  was  copied  and 
signed  by  defendant  as  drafted,  except  that  defendant  added  the  final  clause, 
"In  accordance  with  our  agreement  on  Saturday  last."  Plaintiffs  sold  the  so- 
curitiee,  and  sent  defendnnt  a  final  statement  of  his  account,  showing  the 
amount  due  them  as  $14,570.68;  and  in  their  letter  to  him  inclosing  this 
statement,  wrote:  "Will  you  now,  as  formerly  agreed,  write  to  us  a  letter 
stating  your  liability  for  this  debit  balance,  joining  with  it  an  assurance  that 
when  aliie  you  will  discharge  the  debt?  We  beg  to  add  that  we  will  be  glad 
to  listen  to  any  proposition  looking  to  a  final  adjustment  of  the  account." 
8ouM!  lOdays  later  plaintiffs  again  wrote  to  defendant:  "We  are  without  any 
reply  from  you  to  our  letter  of  recent  date.  Will  you  Itindly  write  to  us,  as 
prefionsly  agreed,  and  state  the  facts  of  the  terms  on  which  our  financial  re* 
lations  now  stand?"  To  this  defendant  replied:  "I  have  received  your  final 
statement  of  account,  showing  balance  your  due,  in  accordance  with  our 
agreement.  To  further  complete  compliance,  I  write  to  say  that  I  will  pay 
such  balance  when  I  sifaall  be  able  to  do  so."  Nearly  three  years  thereafter 
plaintiffs  made  a  demand  on  defendant  for  payment,  and,  no  payment  being 
made,  brouglit  this  action.  The  original  complaint  contained  no  averment 
that  defendant  was  then  able  to  pay,  and  a  demurrer  thereto  was  sustained. 
See  former  decision,  6  N.Y.  Supp.  27.  The  complaint  was  amended,  and,  on 
trial  by  the  court,  a  jury  having  been  waived,  it  appeared  that  defendant,  at 
the  time  the  promise  to  pay  was  given,  and  continuously  since  that  time,  re- 
eeiTed  s  salary  as  judge  of  81,250  per  month,  out  of  which  he  saved  nothing. 
Judgment  was  rendered  for  defendant,  dismissing  the  complaint.  See  decis- 
ion, 12  N.  Y.  Supp.  12.    From  this  judgment  plaintiffs  appeal. 

Argnad  before  Van  Bbumt,  P.  J.,  and  Daniels  and  O'Bkien,  JJ. 

Htnry  B.  Bennett,  for  appellants.    Augimtus  C.  Brown,  for  respondent. 

O'Bbibn,  J.  The  appellants  daim  that  it  was  error  upon  the  part  of  the 
trial  judge  to  assume  thai  the  promise  made  by  the  defendant  is  the  cause  of 
action,  and  insist  that  the  pleadings  and  the  proof  show  it  to  be  an  action 
upon  an  account  stated  and  settled.  This  precise  question  was  presented 
upon  a  former  appeal  in  this  case,  (6  IT.  Y.  Supp.  27,)  and  it  was  held  bythis 
court,  upon  an  oxamination  then  of  tlie  complaint,  as  it  now  more  clearly  is 
made  to  f^pear  by  the  proof  offered  upon  the  trial  to  sustain  the  allegations 
of  the  amended  complaint,  "that  the  original  debt  was  discharged  and  a  new 
obligation  created,  and  that  the  promise  to  pay  '  when  able  to  do  so,'  upon 
which  this  action  is  founded,  was  conditional;  and  that,  to  entitle  the  plain* 
tiffs  to  recover  thereon,  they  must  plead  and  prove  the  fact  of  such  ability." 
Upon  the  lines  thns  indicated  the  learned  trial  judge  proceeded  with  the  trial, 
and  correctly  ruled  that  plaintiffs  were  not  entitled  to  judgment  upon  the 
pleadings  as  upon  an  account  stated,  settled,  and  admitted;  and  in  an  opinion 
remarlcable  for  its  force  and  clearness  he  points  out  the  error  into  which  the 
plaintiffs  seem  to  have  fallen  "in  completely  ignoring  the  valuable  consider, 
ation  which  upon  the  settlement  the  plaintiffs  received  from  the  defendant  for 
their  acceptance  of  this  very  conditional  promise."  We  might  well  be  con- 
tent to  allow  this  appeal  to  stand  upon  the  decision  and  opinion  of  the  learned 
trial  judge,  who,  in  our  judgment,  correctly  disposed  of  every  question  pre- 
sented. It  wonld  be  useless  to  go  over  the  ground  traversed  by  him,  and  dis- 
cuss the  principles  laid  down  in  the  cases  cited  in  support  of  his  ruling's,  and 
which,  with  a  single  exception,  included  all  the  decisions  that  could  be  found, 
both  American  and  SngLsh,  bearing  upon  ttie  issues  between  the  pariin. 


Digitized  by 


Google 


680  KEW  YORK  SUPPLEIiENT  ,  Vol.  13.  [Sop.  Ct. 

Tbls  exception  (the  case  of  2*660  v.  RoMmon,  100  K.  Y.  29,  2  TSf.  E.  Bep.  883) 
aeema  formerly  to  have  been  overlooked  by  counsel,  for  it  was  not  called  to 
the  attention  of  this  court  upon  tlie  former  appeal,  nor  to  the  attention  of  the 
judge  upon  the  trial  The  course  of  reasoning  pursued  by  the  latter  is  never- 
theless directly  in  the  line  taken  by  the  court  of  appeals  in  Tebo  v.  Robinson, 
supra,  which  thus  becomes  an  argumentand  an  authority  to  support  the  judg- 
ment rendered.  The  action  of  Tebo  v.  Robinson  was  brought  upon  a  promise 
contained  in  a  letter  written  by  defendant  to  plaintiff  in  October,  1872.  Of 
80  much  of  the  letter  as  is  material  the  following  is  a  copy:  "You  will  find  in- 
closed one  hundred  dollars,  with  interest,  which  you  so  kindly  loaned  me  one 
year  ago;  and  I  liope  and  trust  that  I  shall  shortly  be  able  to  inclose  you  one 
thousand  dollars,  which  you  also  kindly  loaned  me,  hoping  at  the  same  time 
you  may  have  no  need  of  it  until  such  time  as  I  shall  be  able  to  pay  it;  and 
you  may  rest  assured  you  shall  have  the  money  the  moment  I  am  able  to  pay  it." 
The  complaint  averred  ability  to  pay  prior  to  the  commencement  of  the 
suit.  This  was  not  denied  in  the  answer.  The  sole  defense  set  up  in  the 
answer  was  the  statute  of  limitations.  In  writing  the  opinion  of  the  court, 
Andrews,  J.,  says:  "The  cause  of  action  on  this  promise  accrued  as  soon  as 
the  defendant  had  the  pecuniary  ability  to  pay  his  debt.  Proof  that  the  de- 
fendant at  a  particular  time,  subsequent  to  October  19,  1872,  had  property 
equal  to  or  greater  than  the  amount  of  the  plaintiff's  debt,  would  not  conclu- 
sively show  that  he  was  able  to  pay  the  debt  within  the  meaning  of  the  prom- 
ise so  as  to  give  a  right  of  action.  This  fact  might  be  consistent  with  utter 
insolvency  on  the  part  of  the  defendant,  or  the  property  might  be  of  such  a 
character  that  to  deprive  him  of  it  would  takeaway  his  means  of  livelihood 
as  effectually  as  depriving  a  mechanic  of  his  tools  would  deprive  him  of  means 
of  support.  A  promise  to  pay  when  able  is  to  be  reasonably  interpreted.  On 
the  one  band,  it  does  not  imply  ability  to  pay  without  embarrassment,  or  even 
without  crippling  thedebtor's  resources  or  business;  while,  on  the  other  hand, 
ability  to  pay  cannot  be  fairly  implied  while  the  debtor,  although  he  may  be 
in  possession  of  property  sufficient  to  pay  the  particular  debt,  is  plainly  insolv. 
ent,  or  when  payment,  if  enforced,  would  strip  him  of  his  means  of  support. 
The  creditor  or  a  promisee  of  this  kind,  reposes  very  much  on  the  good  faith 
of  the  promisor.  He  generally  relies  upon  the  debtor's  making  known  any 
change  in  his  pecuniary  circumstances  which  enables  him  to  pay  the  debt, 
although  there  is  no  duty  of  voluntary  disclosure.  It  is  not  contemplated  by 
the  parties  that  the  debtor  will  pay  the  debt  out  of  earnings  nec°<:3ary  for  the 
support  of  himself  or  his  family,  or  that  he  will  pay  the  particuar  debt  to  the 
prejudice  of  other  creditors  whose  debts  are  absolute  and  unconditional."  In 
language  of  similar  import  Mr.  Justice  Barrett  in  this  case  says:  "What 
Is  here  meant  by 'ability  to  pay?'  •  •  •  It  may  fairly  be  deduced  from 
the  cases  that  the  plaintiffs  were  bound  to  prove  the  defendant's  ability  to 
pay  at  the  commencement  of  the  action,  and  that  such  ability  could  be  shown 
by  circumstances  as  well  as  by  direct  evidence.  Beyond  this  there  is  no 
fixed  rule.  Each  case  nuist  depend  upon  the  terms  of  the  contract,  read  in 
the  light  of  the  surrounding  circumstances.  Substantial  proof  of  ability 
within  the  intent  and  meaning  of  the  parties  must  be  given;  and,  although 
that  proof  may,  in  the  nature  of  things,  be  difficult,  it  is  none  the  less  requi- 
site. By  taking  a  conditional  obligation — the  condition  itself  being  founded 
upon  a  valuable  consideration — the  obligee  accepts  the  burden  imposed  npon 
him  of  establishing  the  fulfillment  of  the  condition  before  he  can  recover. 
*  *  *  The  understanding  undoubtedly  was  that  the  defendant  should  be 
required  to  pay  only  when  his  circumstances  were  changed  for  the  better, 
either  by  an  acquisition  of  fortune  or  a  decrease  of  obligation."  12  N.  Y> 
Supp.  16.  It  was  therefore  correctly  ruled  that  it  was  incumbent  on  plain- 
tiffs to  show  some  change  for  the  better  in  defendant's  circumstances  at  a 
period  subsequent  to  the  time  when  the  promise  was  given.    Such  a  con* 
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Btmction.  flnding  support,  as  it  does,  both  upon  principle  and  authoritj,  waa 
giTen  to  the  contract  between  the  parties  upon  the  trial.  No  evidence  was 
presented  to  warrant  the  conclusion  that  defendant's  circumstances  liad  im- 
proved, or  showing  his  ability  to  pay.  He  was  In  receipt  of  his  salary  as 
judge  when  the  contract  was  made.  He  received  It  then,  as  now,  monthly; 
and  the  testimony  shows  that  out  of  it  he  saved  nothing.  It  is  useless  to 
speculate  as  to  what  defendant  could  or  should  have  done;  the  question  be- 
ing, did  the  plaintiffs  prove  defendant's  ability  to  respond  within  the  mean- 
ing of  the  contract?    The  conclusion  reached  was  justifled  by  the  proof. 

Assuming,  however,  that  the  principles  of  law  were  correctly  applied,  it  is 
claimed  that  the  court  erred  in  permitting  the  introduction  and  giving  effect 
to  evidence  varying  the  written  contract  as  set  forth  in  the  letters,  by  allow- 
ing, after  objection,  the  introduction  of  the  complaint  in  the  original  action 
by  plaintiffs  on  the  joint  account,  and  by  incorporating  in  the  firth  finding 
the  conversation  between  the  parties  as  evidence  of  what  the  agreement  was; 
thus  modifying,  as  claimed,  the  letters  which  the  parties  wrote,  and  in  which 
they  intended  to  express  the  agreement  which  they  made.  In  other  words, 
the  claim  is  that  the  court  thus  interpolated  the  conversation  which  led  to  the 
original  agreement  into  the  agreement  itself.  In  answer  to  this  objection  it 
Is  only  necessary  to  remember  that  in  the  letter  of  December  15,  1884,  writ- 
ten by  the  defendant  to  the  plaintiffs,  in  which  he  directs  them  to  sell  the 
securities  mentioned  in  the  letter,  he  thus  concludes:  "When  this  is  done, 
•  •  *  1  will  then  write  a  letter  to  you,  stating  my  obligation  to  pay  this 
sum  when  I  can  do  so,  in  accordance  with  our  agreement  on  Saturday  last. " 
It  will  thus  be  seen  that  in  the  letter  itself,  which  is  one  of  the  letters  referred 
to  by  the  appellants  as  containing  the  agreement  between  the  parties,  it  would 
appear  that  the  agreement  itself  was  made  on  that  Saturday;  that  the  letters 
did  not  embody  the  entire  contract,  and  this  justified  the  reception  of  evidence 
tending  to  prove  what  was  the  entire  agreement.  The  effect  of  the  construc- 
tion given  to  tlie  agreement  by  the  judge  necessarily  resulted  in  excluding 
testimony  offered  by  the  plaintiffs  tending  to  show  how  much  the  defendant 
oould  have  paid,  if  anything,  less  his  personal  expenses,  and  as  to  whether  he 
was  not  during  that  period  able  to  save  sufficient  from  his  salary  to  pay  any 
portion  of  the  claim,  and  why  he  did  not  devote  any  portion  of  the  difference 
between  his  individual  expenses  and  the  amount  of  his  salary  to  pay  this  obU- 
gation.  As  already  said,  what  lie  might,  could,  or  should  have  done  was  not 
the  question  at  issue.  By  the  agreement  between  the  parties  it  was  an  essen- 
tial part  of  plaintiffs'  cause  of  action  to  show  ability  to  pay.  Therefore,  after 
a  careful  examination  of  the  case  and  exceptions,  we  are  of  opinion  that  no 
error  was  committed  justifying  a  reversal,  and  that  the  judgment  should  be 
affirmed,  with  costs  and  disbursements.    AH  concur. 


Glason  v.  Baldwin. 
{Supreme  Court,  Oeneral  Term,  FirH  Department.    March  18, 1891.) 

■noTMEifT— Title  to  Support— Possession. 

In  an  action  to  recover  possession  ot  real  property,  brought  by  a  devisee  tbereoL 
it  was  admitted  that  plaintiff's  devisor  appeared  by  the  record  title  to  have  received 
a  deed  of  the  property,  and  that  the  record  would  show  title  in  his  grantor  at  the 
time  of  such  conveyance,  and  production  of  the  record  was  waived  by  defendant. 
Beld,  that  plaintiff  could  recover  without  additional  evidence  that  actual  po«sea- 
•ion  bad  been  taken  of  the  land  under  the  title  shown  by  the  record,  as  such  title, 
appearing  to  have  been  derived  from  the  original  owner,  was  aocompanied  by  con- 
structive possession. 
8i.i(B — Noy-JoiNDBB  or  Parties — Waiveb  ot  Ob^sotion. 

Although  Code  Civil  Proo.  N.  Y.  { 1502,  requires  that,  in  an  action  for  real  prop- 
erty, where  the  complaint  demands  judgment  for  immediate  possession.  If  the 
Eroperty  is  actually  occupied,  the  occupant  must  be  made  defendant,  the  right  to 
isist  on  an  objection  for  non-joinder  of  such  occupant  ia  waived  by  a  defendant 
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wlio  does  not  set  up  the  objeotton  br  answer,  where  tbe  detect  Is  not  dlsdesed  hf 
the  ooraplaint  so  as  to  be  eround  for  demurrer;  "defect  of  parties"  baiDg an  objeo- 
tion  which,  nnder  Code  CivU  Proo.  K.  Y.  U  4SS,  488,  iM,  is  waived  U  not  takan 
either  by  demorreT  or  answer. 

&  BuuD — Proov  of  Pobbbbsioh. 

Where^  in  an  aoUon  to  reoorer  possession  of  real  propertjr,  the  svidenoe  as  to  the 
fact  of  poaaeBgioD  ia  such  bs  to  retader  the  question  one  for  the  juy,  their  finding 
thereon  will  be  sustained, 

4  B^xs—DiMxasa  tor  Witbboldiho  Posskssiok. 

Where  the  complaint  In  an  action  to  reoorer  realproperty  oontatns  no  allegatioiis 
as  to  damages  for  wlttaholdinR  poaseasion,  plaintiff  cannot  reoorer  enoh  dainages, 
even  from  the  time  of  the  commencement  of  the  aotioo.  Following  Laemed  r. 
Hudson,  67  N.  T.  151. 

Appeal  from  circuit  conrt.  New  York  county. 

Action  by  Josephine  F.  Glaaon  against  Elizabeth  S.  Baldwin  to  recoTor  pan- 
session  of  certain  real  property.  Defendant  appeals  from  a  judgment  for 
plaintiff  entered  on  the  verdict  of  a  jury,  and  from  an  order  denying  a  motimi 
fora  new  trial.  See  former  decision,  9  N.  Y.  Sapp.  609.  Code  Civil  Proc  K. 
Y.  §  1502.  provides  that,  in  an  action  to  recover  real  property,  "  where  the  com- 
plitint  demands  judgment  for  the  Immediate  possession  of  the  property,  if  the 
property  is  actually  occupied,  the  occupant  thereof  must  be  made  defendant 
in  the  action."  Section  488  provides:  "The  defendant  may  demur  to  the 
complaint,  where  one  or  more  of  the  following  objections  thereto  appear  upoo 
ttie  faoe  thereof:  *  *  *■  (6)  Tiiat  there  is  a  defect  of  parties,  plaintiff  or 
defendant."  Section  498  provides :  "Where  any  of  the  matters  enumerated 
in  section  488  of  this  act  as  grounds  of  demurrer  do  not  appear  on  ttie  face  of 
the  complaint,  the  objection  may  be  taken  by  answer."  Section  499  provides: 
"If  such  an  objection  is  not  taken,  either  by  demurrer  or  answer,  the  defend- 
ant is  deemed  to  have  waived  it;  except  the  objection  to  the  jurisdiction  of 
the  court,  or  the  objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."    For  former  report,  see  ante,  78,  371. 

Arguetl  before  Yah  Bbitnt,  F.  J.,  and  Daniels  and  O'Bribn,  JJ. 

Isaae  N.  MUler,  for  appellant.     George  W.  Stephetu,  tot  respondent. 

Daniels,  J.  The  judgment  appealed  from  is  for  the  recovery  by  the  plain- 
tiff of  the  possession  of  the  premises  known  as  "No.  42  Sheriff  Street,"  In 
(be  city  of  New  York,  and  tlie  sum  of  $3,942.50  damages  for  the  withholding 
of  the  same  after  the  commencement  of  the  action.  The  case  was  previousfy 
before  this  oonrt,  and  the  decision  then  made  In  it  is  reported  )n9N.  Y.  Snpp. 
609.  The  plaintiff  derived  her  title  from  her  father,  William  Jones  Glason, 
as  one  of  his  children  and  heirs  at  law.  At  the  time  of  his  decease  be  left 
tihree  children  and  his  widow  surviving  him.  By  his  will,  which  was  duly 
proved,  he  provided  anannuity  for  his  widow,  amounting  to  the  sum  of  $700, 
and  charged  its  payment  upon  his  real  and  personal  estate.  Subject  to  the 
payment  of  the  annuity,  he  gave  his  real  and  personal  estate  to  bis  two  sons, 
and  such  future  child  or  children  as  should  be  born  of  his  wife,  as  tenants  in 
common;  subject  to  the  further  direction  that,  if  either  of  his  children  should 
die  without  lawful  issue,  then  the  share  of  that  child  should  go  to  the  sur- 
vivor or  survivors  of  his  children.  The  will  was  dated  on  the  18th  of  March, 
1823,  and  the  plaintiff  was  born  on  the  13tb  of  June  of  the  same  year.  One 
of  the  sons  died  on  the  27th  of  April,  1825,  and  the  other  on  7th  of  October, 
1860.  They  were  each  unmarried  when  they  became  dereased,  and  conse- 
quently wittiout  lawful  issue.  And  the  widow  died  on  the  27th  of  August, 
1858.  The  plaintiff,  therefore,  acquired  the  estate,  according  to  the  will,  on 
the  decease  of  the  second  son,  free  and  discharged  from  the  widow's  annuity. 
It  was  admitted  on  the  trial  that  William  Jones  Clason  appeared,  by  the  rec- 
ord title  to  the  property  in  suit,  to  have  received  a  deed  of  the  same  on  the 
11th  of  March,  1822;  and  that  the  record,  if  produced,  would  show  title  in  his 
grantor  at  the  time  at  such  conveyance,  and  that  production  of  the  record  was 
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waived  by  the  defendant.  That  admission,  with  the  other  evidence  to  which 
reference  has  hern  made,  vested  the  plaintiff  with  the  title  to  this  land.  But 
it  was  objeeted  that  she  could  not  maintain  this  action  to  recover  ita  posses- 
sion, without  additional  evidence  that  actual  possession  bad  l>een  taken  of  the 
iaod  under  the  title  appearing  by  the  record.  But  that  is  not  the  law  where 
the  plstatifl  appeacB  to  be  the  owner  of  the  land  by  a  title,  as  this  was,  in  no 
way  depending  upon  the  fact  of  possession.  If  the  deed  to  the  plaintiff's  an- 
cestor had  lieen  executed  by  a  person  not  appearing  to  be  vested  with  the  title, 
then  possession  by  him  would  have  been  a  necessary  fartor  in  the  way  of  prov- 
ing title.  But  when  the  title  is  shown,  as  it  was  by  this  record,  to  have  been 
derived  aaccessively  from  the  originsil  owner,  tliere  it  is  accompanied  with  a 
right  of  possession,  which  securt^  to  the  apparent  owner  the  constructive 
possession,  and  the  right  to  recover  it  by  an  action  of  ejectment  from  a  per- 
son withholding  it  without  title.  That  is  conceded  and  assumed  In  the  au- 
thorities cited  to  support  the  appeal,  {Miller  v.  RaiUoad  Co.,  71  X.  Y.  380; 
Dunham  v.  Townshend,  118  N.  Y.  281,  23  K.  £.  Rep.  367;  Cogger  v.  Lan- 
Hng,  64  N.  Y.  417,)  and  is  without  doubt  the  well-established  law. 

The  premises  in  suit  were  occupied  by  tenants  whu  were  not  made  defend- 
ants, and  not  by  the  defendant  herself;  and,  as  section  1502  of  the  Code  of 
Civil  Procedure  has  required  the  occupant  to  tie  made  a  defendant,  it  is  ob- 
jeeted that  the  action  cannot  be  maintained.  But  by  section  1503  the  de- 
fendant, as  the  asserted  landlady,  could  also  be  made  a  defendant  in  the  action ; 
and,  if  she  desired  the  actual  occupants  to  be  joined  with  her  as  defendants, 
her  remedy  to  secure  that  end  was  to  set  up,  by  way  of  answer,  tliis  non- 
joinder of  the  occupants,  as  the  complaint  itself  did  not  diselose  the  defect. 
That  she  has  failed  to  do,  and  that  failure  deprived  her  of  the  right  to  insist 
on  this  objection.  Code  Civil  Froc.  g§  488,  498, 499.  Finnegan  v.  Carraher, 
47  N.  Y.  493.  This  objection,  aa  well  as  the  one  previously  considered,  was 
tlierefore  rightly  overruled  at  the  trial. 

There  was  evidence  in  the  case  that  the  defendant  had  rented,  and  collected 
the  rent  of,  considerable  portions  of  the  premises,  and  that  evidence  related 
to  at  least  one  tenancy,  created  before  the  commencement  of  the  suit.  Under 
this  evidence  the  question  was  submitted  to  the  jury  whether  the  defendant 
was  in  fact  in  possession  of  tiie  premises.  They  found  the  fact  against  her, 
and  their  verdict,  as  the  evidence  stood,  is  entitled  to  be  sustained. 

Exceptions  were  taken  to  portions  of  the  charge  which  related  to  the  right 
of  the  plaintiff  to  recover  tlie  land.  But  neither  of  tiiem  seems  to  be  well 
founded,  and  they  require  no  further  consideration  for  the  decision  of  this 
part  of  the  appeal.  She  was  proved  to  be  the  owner,  and  as  there  was  suffi- 
cient evidence  to  render  the  fact  of  possession  a  question  for  the  jury  to  decide, 
and  that  was  found  in  her  favor,  the  judgment  awarding  the  recovery  of  pos- 
session to  her  was  fully  warmnted. 

The  plaintiff  was  also  held  to  be  entitled  to  recover  the  damages  for  with- 
holding possession  from  the  time  of  the  commenoement  of  the  action,  and 
those  damages  have  been  included  in  the  verdict  and  judgment.  But  that 
cause  of  action  was  not  set  out  in  the  complaint.  It  stated  no  more  than  the 
facts  of  ber  own  seisin,  with  a  description  of  the  property,  followed  by  the 
allegation  that  the  possession  was  wrongfully  withheld  by  the  defendant. 
That  was  not  snfScient  to  entitle  the  plaintiff  to  these  damages,  although  dam- 
ages were  inelnded  in  the  demand  for  judgment.  Lamed  v.  Uvdson,  57  N. 
Y.  151.  The  damages  accruing  after  the  commenoement  of  the  action  were 
considered  not  to  be  within  the  principle  of  this  decision.  But  there  seems 
to  be  no  good  reason  for  the  distinction.  It  is  as  important  that  the  right  to 
recover  the  damages  after  the  action  has  been  commenced  should  be  made  to 
appear  b^  the  complaint  as  it  is  that  it  should  lay  the  foundation  for  such 
damages  as  accrue  {orevious  to  that  event  to  entitle  the  plaintiff  to  recover 
them.    The  defendant  was  to  be  informed  of  the  fact,  to  supply  her  with  an 
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opportunity  to  be  prepared  with  proof,  if  that  could  be  obtained,  to  contest  it 
upon  the  trial.  That  was  not  secured  in  this  Instance;  and  both  the  evidence 
proving  the  damages,  and  the  ruiing  allowing  their  recovery,  were  errone- 
ously sanctioned  at  the  trial.  The  judgment  should  therefore  l>e  modified  by 
setting  aside  and  reversing  bo  much  as  permits  the  recovery  of  these  damages, 
and,  as  modified,  afiSrmed.  without  costs  of  the  appeal  to  either  partj. 
All  concur. 

8OHULTHEI8  V.  MolNERNT  0t  at, 
(Supreme  Court,  Oeneral  Term,  First  Department.    M ardi  18, 1891.) 

1.   RBrBRSNOE— FlKDINSS  OF  RuFBREE — SeTTINO  ASIDB. 

On  a  trial  before  a  referee,  proposed  findinn  were  snbmitted  to  bim  by  each  of 
the  parties,  upon  which  he  stated  the  disposition  made  by  bim  of  each  propositioiu 
and  returned  Uiem  to  the  respective  attorneys,  and  roported  bis  flndings  of  fact  and 
oonclusions  of  law,  not  Including  flndinf^s  so  made  at  the  request  of  the  parties. 
Held,  that  tbbre  was  a  failure  to  comply  with  Code  Civil  Froa  N.  Y.  i  1082,  requir- 
ing the  report  of  a  referee  to  state  the  facts  found  by  him,  and  that  the  case  ahoold 
be  sent  back  to  him  to  make  a  report,  including  all  the  facts  found  by  him. 
8.  Sami— Costs  on  Afpbal. 

On  appeal  from  an  order  refusing  to  set  aside  such  a  report,  it  appeared  that  tb« 
respondent  had  offered  to  appellants  to  consent  to  an  order  sending  bade  the  report 
for  such  correction.  HiUd,  that  the  reversal  of  the  order  of  the  ooort  below  ahoold 
be  without  oosta. 

Appeal  from  special  term.  New  York  county. 

Action  by  Christian  H.  Schultheis  against  Thomas  Mdnemy  and  others. 
The  only  defendants  who  appeared  in  the  action  were  the  Jjorillard  Brick- 
Works  Company,  Georgiana  F.  Wel>ster,  and  William  B.  Albertson.  On 
trial  of  the  action  before  a  referee  the  pliiintiff  and  the  defendants  named  each 
proposed  separate  findings  of  fact  and  conclusions  of  law,  and  submitted  them 
to  the  referee.  He  marked  on  tlie  margin  the  disposition  by  bim  of  each 
proposition,  and  returned  the  proposed  findings  to  the  attorneys  of  the  re- 
spective parties,  and  made  a  report  which  did  not  contain  all  the  Bndings 
made  by  him  at  the  request  of  the  parties.  Defendants  Georgiana  F.  Web- 
ster and  the  Lorillard  Brick-Works  Company  appeal  from  an  order  denying  a 
motion  by  them  to  set  aside  the  referee's  report. 

Argued  before  Van  Bbumt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Charles  H.  Klebisoh,  {Henry  Wehle,  of  counsel.)  for  appellants.  TototueTui 
Wandell,  for  respondent. 

Yan  Brunt,  P.  J.  It  is  conceded  upon  the  papers  submitted  upon  this  appeal 
that  the  referee  did  not  include  in  his  report  all  the  facts  found  by  him.  This 
clearly  made  liis  report  irregular,  because  by  section  1022  of  the  Code  it  is  pro- 
vided that  the  decision  of  the  court  or  the  report  of  the  referee  upon  the  trial  of 
the  whole  issue  of  fact  must  set  out  the  facts  found  and  the  conclusions  of  law. 
This  is  an  express  direction  that  the  facts  found  must  be  set  out  in  the  de- 
cision or  report,  and  the  reason  for  this  is  apparent,  because  an  appeal  may 
be  taken,  and  such  appeal  founded  upon  errors  contained  in  the  report  itself, 
viz.:  That  the  conclusions  of  law  do  not  follow  from  the  facts  found  by  the 
referee;  and,  in  order  that  the  appellant  may  bring  up  this  question,  it  is 
necessary  that  there  should  be  contained  in  the  reporter  decision  all  the  facts 
found.  An  inspection  of  section  1023  reinforces  this  view,  as  it  is  there  pro- 
vided that  either  party  may  request  findings  of  fact,  and  the  referee  is  bound 
to  mark  on  the  margin  of  the  papers  submitted  his  rulings  upon  such  re- 
quests, which  papers  may  be  returned  to  the  parties,  and  never  enter  into  the 
judgment  roll,  and  only  come  before  the  court  as  part  of  the  case,  if  a  case  is 
made  and  annexed  to  the  judgment  roll.  Therefore  it  is  apparent  from  this 
section  also  that  the  facts  fouud  by  the  referee,  no  matter  whether  at  the  re- 
quest of  one  side  or  the  other,  must  be  incorporated  in  his  report.     This  court 
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has  repeatedly  refused  to  entertain  appeals,  wnere  it  appeared  that  this  pro- 
vision of  the  Code  had  not  been  complied  with.  We  think,  therefore,  that 
the  case  should  have  l>een  sent  baclc  to  the  referee  in  order  that  be  might 
make  a  report  complying  with  the  provisions  of  the  Code,  including  therein 
all  the  facts  found  bj  him.  It  is  true  no  such  relief  was  asked  specifically  in 
the  order  to  show  cause,  but  the  order  asked  for  such  further  or  other  relief 
as  might  be  just,  and  under  this  provision  the  court  had  authority  to  make 
the  order  suggested.  It  appearing  that  the  respondents  liave  offered  to  the 
appellants  to  make  such  an  order,  the  reversal  of  the  order  in  the  court  below 
should  be  without  costs,  and  an  order  should  be  made  sending  the  case  back 
to  the  referee,  in  order  that  he  may  make  a  report  in  which  shall  be  Included 
all  the  facts  fonnd  by  him.    All  concur. 


Fbofue  ex  rtH.  MoGowan  «.  MaoLbam  et  al..  Police  Commissioneri. 
(Sujpreme  Court,  Oetieral  Term,  First  Department.    March  18, 1891.) 

]finincTPAi.CoitPOBATioy8 — Removal  of  Pouceubn. 

The  general  term  cannot  Interfere  with  the  action  of  the  police  commlssionerB  in 
dismissing  a  policeman  for  insubordination,  where  the  claim  is  made  that  he  was 
Insane  at  the  time  of  the  acts  complained  of,  unless  It  so  conclusively  appears  that 
his  condition  of  mind  was  such  as  to  render  him  irresponsible  for  his  acta  that  the 
court  would  reverse  the  verdict  of  a  jury. 

Certiorari  to  the  police  commissioners  of  the  city  of  New  York. 

Proceedings  on  the  relation  of  Francis  H.  McGowan,  to  review  the  pro- 
ceedings of  the  police  commissioners  in  dismissing  the  relator  from  the  police 
force. 

Argued  before  Van  Bkumt,  P.  J.,  and  Daniels  and  O'Bbien,  JJ. 

A.  8.  Warner,  for  appellant.    C.  F.  Collins,  for  respondents. 

Van  BRxmr,  P.  J.  There  is  no  question  but  that  the  proofs  establish  the  fact 
that  the  relator  was  guilty  of  insubordination  and  conduct  unbecoming  an  oflBcer, 
and  the  only  question  presented  upon  this  certiorari  istheclaim  madeon  behalf 
of  the  relator  that  he  wasinsaneat  the  time  of  doing  the  acts.  We  have  exam- 
ined the  record,  and  we  find  nothing  in  the  evidence  to  J  ustify  such  a  conclusion, 
except  so  far  as  every  man  may  be  insane  who  loses  iiis  temper  or  does  a 
Billy  act  which  results  in  his  injury.  There  is  nothing  in  the  evidence  which 
justifies  the  conclusion  that  the  condition  of  this  man's  mind  was  such  as 
to  make  him  irresponsible  for  his  acts.  If,  instead  of  abusing  his  superior 
officer,  he  had  assaulted  him,  and  a  criminal  prosecution  had  resulted,  there 
is  nothing  in  this  evidence  which  would  have  justified  a  jury  in  finding  that 
he  was  not  responsible  for  his  crime.  His  nerves  may  have  been  unstrung, 
and  he  may  have  been  rendered  suspicious  and  petulant  l)ecause  of  some  sup- 
posed conpiracy  against  him;  but  these  facts  did  not  render  him  irresponsible 
for  his  acts,  and  unless  such  a  condition  of  mind  is  shown,  and,  upon  a  pro- 
ceeding such  as  this,  so  conclusively  shown  that  tlie  court  would  reverse  the 
verdict  of  a  jury,  this  court  cannot  interfere.  Tiie  evidence  utterly  fails  to 
establish  any  such  condition  of  mind.  In  fact  no  justification  whatever  was 
offered  for  the  conduct  of  the  relator.  The  writ  should  b«  dismissed,  with 
costs.    All  concur. 


Babnkt  et  al.  v.  Kimo  et  al. 
(Supreme  Cmat,  Oetieral  Term,  First  Department    llaroh  18, 1891.) 
1.  PhBADisa — FBrvoLona  AirBWBB. 

▲  pleading  cannot  be  declared  frivolous  where  argument  la  necessary  to  show  tta 
weakness. 
%  Samb — Monon  to  Stbixb  Oct. 

Upon  a  motion  to  strike  out  an  answer  as  sham  the  court  cannot  go  into  the  de- 
termination of  evidence  procured  by  plaintiff. 
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A  rerlflad  mawor,  lattliig  up  alBnnKtlTB  dsfansM,  aaanot  be  striohsn  oat  m 
sbam. 
4.  Waitbr  ot  Appsii. 

The  objection  that  an  appeal  ttam  an  ortfar  striking  out  a  pteadtoK'  a*  bImbi  haa 
been  waived  by  the  Berrlae  of  ••  ameaded  pleading  can  only  betaiBod  ^  laotioa 
to  dismiss  the  appeaL 

Appeal  from  special  term. 

Action  by  Charles  T.  Barney  and  Helen  T.  Barney  against  John  M.  mng. 
Prances  Webster,  und  others,  brought  to  foreclose  two  naortgages,  dated  Feb- 
ruary 26,  1889.  Defendant  Webster  api)eal8  from  order  striking  out  ber  an> 
swer  aa  sham  and  frivoloas. 

Argned  before  Van  Brunt,  P.  J.,  and  Daniels  and  O'Bbibn,  JJ. 

Bmry  Wehle,  for  appellant.    Page  <£  Ta/t,  for  respondents. 

Yan  Bbitivt,  p.  J.    It  is  plain  from  the  argument  made  in  rapport  of  the 

appeal  from  the  order  granting  motion  for  judgment  upon  the  ground  that 
the  answer  was  frivolous  that  it  is  nut  so  deemed  by  the  respondents'  counsel. 
He  has  presented  the  case  to  the  general  term  as  though  the  appeal  was  from 
an  order  sustaining  a  demurrer  to  the  answer.  The  rule  ts  too  well  settled  to 
need  elaboration  here  that  a  pleading  cannot  be  declared  frivolous  where  ar- 
gument is  necessary  in  order  to  demonstrate  its  weakness.  There  is  another 
branch  of  the  case,  however,  which  it  is  necessary  to  consider,  and  that  is  that 
part  of  the  order  appealed  from  which  striliesout  certain  portions  of  the  an- 
swer as  sbam.  It  was  settled  in  the  case  of  Wayland  v.  Tysen,  45  N.  Y.  281, 
that  no  part  of  a  verified  pleading  can  be  stridden  out  as  sham.  It  was  held 
in  that  case  that  under  the  common-law  Systran  of  pleading  an  answer  plead- 
ing a  general  issue,  even  although  unverified,  and  shown  by  affidavits  to  be 
false,  could  not  be  stricken  out  as  sham;  and  the  reason  of  the  rule  is  stated 
to  be  tfaat  this  was  not  upon  the  ground  that  a  false  plea  was  not  sham,  bat 
upon  the  ground  that  a  party  making  a  demand  against  another  through  legal 
proceedings  was  required  tosiiow  his  right  by  common-law  evidence,  and  that 
ex  parte  affidavits  were  not  such  evidence.  The  court  further  held  that  under 
that  system  the  power  of  striking  out  unverified  pleas  setting  up  affirmative 
defenses  as  sham  was  exercised  when  shown  by  affidavit  to  be  false,  but  no 
verified  plea  was  ever  so  stricken  out;  and  the  claim  is  considered  in  the  case 
cited  that  the  rule  relating  to  common-law  pleading  has  been  changed  by  Uie 
adoption  of  the  Code.  But  it  was  there  lield  that  it  was  evident  that  the  legis- 
lature, in  the  pitssing  of  the  section  of  the  Code  in  question,  only  intended  to 
sanction  the  existing  practice,  and  not  to  confer  any  new  power  upon  the 
court;  and  the  rule  is  distinctly  laid  down  that  the  true  construction  was  that 
the  power  to  strike  out  pleadings  was  not  extended  by  the  Code  beyond  that 
contained  in  the  pre-existing  laws;  and  this  was  held  to  extend  only  to  s-icb 
affirmative  defenses  as  were  not  verified  by  the  oath  of  the  defendant  or  other 
equivalent  evidence.  The  reason  of  the  rule  is  very  apparent,  viz.,  that  it  is 
trying  the  issues  upon  affidavits.  In  the  case  of  Thompson  v.  Railroad  Co.,  45 
N.  Y.  468,  the  rule  above  stated  was  held  to  apply  to  an  answerdenying  mate- 
rial alleg^iona  of  the  coinphiint;  and  that  an  issue  raised  by  a  verified  pleading 
cannot  be  tried  upon  affidavits  is  also  held  in  the  case  of  Rogers  v.  Voshurgh, 
87  N.  Y.  228,  where  the  answer  alleged  in  defense  to  a  complaint  upon  a 
promissory  note  an  alteration  of  the  date  of  the  note.  A  motion  was  made  to 
strike  out  the  answer  as  sham,  which  was  granted.  This  was  held  to  be  er- 
ror, and  that  the  alteration  alleged  was  material,  and  the  court  could  not  try 
that  Issue  upon  affidavits  or  by  inspection  ot  the  note.  In  the  case  at  bu 
there  is  an  attempt  to  strike  out  paragraphs  of  this  answer  upon  the  con  str  no- 
tion of  an  agreement  which  is  produced  by  the  plaintiff  upon  this  motion  and 
forms  a  part  of  the  moving  papers.  Although  the  defendant  may  be  mistaken 
in  the  construction  of  this  agreement,  he  is  not  deprived  of  the  orderly  method 
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of  trial  of  the  issues  which  are  concededly  raised  by  his  answer;  and  in  deter- 
mining the  question  as  to  whether  the  answer  is  sham  or  nott  this  ooort  can- 
not  go  into  the  Interpretation  of  evidence  which  may  b«  produced  upon  a  bio- 
tion  of  that  description.  Indeed,  many  of  the  allegations  which  have  been 
•tricken  out  upon  this  motion  raised  questions  which  might  be  raised  under 
a  general  issue,  and  of  course  could  not  be  stricken  out.  Upon  the  whole 
case  it  would  seem  that  this  was  an  attempt  to  try  the  issoee  involved  upon 
affidavits  which  in  some  respects  certainly  entirely  failed  to  meet  the  defend- 
ants' case.  It  has  been  suggested,  and  the  papers  upon  another  appeal  which 
have  been  submitted  would  seem  to  establish  the  fact,  tbat  an  amended  answer 
haa  been  served,  and  consequently  there  was  a  waiver  of  the  present  appeal; 
bot  no  motion  whatever  has  been  made  to  dismiss  the  appeal  upon  tbat  ground, 
and  we  find  nothing  in  the  record  on  the  appeal  before  ns  to  establish  that 
fact.  We  do  not  see  how,  except  upon  a  motiun  to  dismiss  the  appeal,  any 
aueb  objection  could  be  taken.  The  order  should  be  reversed,  with  $10  costs 
and  diabursementa,  and  the  motion  denied,  with  910  costs.    All  concar. 

Samsmt  et  at. «.  Eme  «t  al. 

(Supreme  Court,  Oeneral  Term,  First  Department    Marcb  18, 18BL) 

Appeal  from  special  term. 

Argued  before  Van  BatrsT,  P.  J.,  and  Daitiels  and  O'Brisit,  J3. 

Henry  WelUe,  for  appellants.    Pctge  <t  Tajt,  for  respondents. 

VAX  Bamra,  F.  3.  The  opinion  which  is  handed  down  herewith,  (ante,  S8S,)  dispos- 
ing of  the  appeal  from  the  order  striking  oat  portions  of  the  answer  as  sham,  and  over- 
ruung  the  same  as  frivolous,  disposes  of  this  appeal,  and  the  order  appealed  from  should 
tlwrefore  bo  rsvoMed,  with  910  ooeta  and  disbursements  of  the  appeaL    All  conour. 


HAOADOBN  «.  YlI,LAOB  OF  EDQEWATEB. 

(Supreme  Court,  Oetieral  Term,  First  Department.    March  18, 1891.) 

PuuDiHo — Btbikino  Oct  Akswxb. 

An  answer  whlob  simply  denies  that  defendant  has  any  knowledge  or  informa- 
tion as  to  the  alleKationa  contained  In  the  complaint  sufflolent  to  form  a  belief,  be- 
ing authorized  by  Code  Civil  Proa  N.  Y.  §  500,  providing  tbat  the  answer  must  ooa- 
tam  a  general  or  spedflc  denial  of  each  material  allegation  of  the  oomplaint  con- 
troverted by  the  defendant,  or  "of  any  knowledge  or  information  thereof  aui&aient 
to  form  a  iMlief , "  cannot  be  stricken  oat  as  frivolous. 

Appeal  from  special  term.  New  Yoiii  county. 

Action  by  William  Hagadorn  against  the  village  of  Edgewater.  Defend- 
ant appeals  from  a  judgment  for  plaintiff,  entered  on  an  order  striking  out 
th»  answer  as  frivolous,  and  from  said  order.  Code  Civil  Proc.  N.  Y.  §500, 
provides:  "The  answer  of  the  defendant  must  coatain:  (1)  A  general  and 
•pecilic  denial  of  anch  material  allegation  of  the  complaint  controverted  by 
tbe  defendant,  or  of  any  knowledge  or  information  thereof  suflScient  to  form 
a  belief." 

Argued  before  Van  Bktjkt,  P.  J.,  and  BaAJ>T  and  Dasibls,  JJ. 

WilUuin  if.  Mullen,  for  appellant.    James  Ridgway,  for  respondent. 

Yam  Brumt,  P.  J.  As  was  said  in  the  case  of  Barney  ▼.  King,  ante,  685» 
(decided  herewith.)  the  argument  of  the  respondent's  counsel  shows  condu- 
aively  that  in  his  opinion  the  answer  stricken  out  was  not  frivolous.  In  or- 
der to  sustain  his  proposition  he  has  thoaght  it  necessary  to  cite  26  anthori- 
ties,  none  of  wtiich  have  the  slightest  application  to  the  qneation  presented. 
The  motion  aeems  to  have  been  granted  upon  the  ground  that  tha  answer 
contained  nodemial,  because  it  simply  denied  that  tbedefendant  had  any  knowl- 
edge or  information  as  to  tbe  allegations  contained  in  tbe  complaint  sufficient 
tofocaaa  beliet.    This  form  of  denial,  however,  is  oxprosaly  authorized  by 
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section  500  of  the  Code.  It  hardly  needs  authority  or  argument  to  establish 
its  suflBciency.  The  judgment  and  order  should  be  reversed,  with  costs.  All 
concur. 


PiKST  Nat.  Bank  or  Jebset  Citt  v.  Bahd  et  al. 
(Supreme  Court,  OenercU  Term,  First  Department    March  18,  1891.) 

1.  ASBIQNMBNT  VOB  BBHSnT  OF  CSBDITOBS— ILLEOAI.  PbBFBBXNOBS  —  COXRSSIOXB  OW 
JCDOMXNT. 

A  general  assignment  for  benefit  of  creditors  and  several  confessions  of  judg- 
ments were  executed  at  the  same  time,  by  a  firm  on  the  verge  of  insolvency;  but 
the  assignment  was  not  delivered  until  the  next  day,  and  after  the  firm  knew^  that 
the  judgments  had  been  entered,  and  executions  thereon  levied  on  their  property. 
Held,  that  these  acts  were  the  result  of  a  common  scheme  to  give  preference  to 
those  to  whom  the  judgments  were  confessed ;  that  all  the  instruments  executed  un- 
der these  circumstances  were  to  be  considered  as  one;  and  that  the  confessed  jadg- 
ments,  as  part  of  a  scheme  to  give  preferences  in  evasion  of  Laws  N.  Y.  18s7,  c  SCS, 
which  prohibits  preferences  in  such  assignments  exceeding  one-third  of  the  assets 
of  the  assignors,  were  void,  although  not  themselves  fraudulent. 
S.  Sams — Effect  of  SETTiNa  Aside  Assionmevt. 

The  judgments  could  not  be  rendered  valid  by  the  setting  aside  of  the  assignment 
itself  for  fraud,  although  the  statute  prohibits  undue  preferences  in  assignments 
only. 

t.   FRADDUUtNT  COMVBTANCBS — ^KnOWI^EDOB  OF  OBANTBB. 

The  consideration  of  one  judgment  was  successfully  impeached,  and  It  and  tbe 
general  assignment  were  set  aside  on  the  ground  of  fraud.  Held,  that  the  other 
judgments  were  also  void,  as  the  confessions  thereof  formed  part  of  the  fraudulent 
scheme  by  which  the  judgment  debtors  sought  to  defraud  their  oreditors,  even 
though  the  judgment  creditors  were  not  privy  to  such  fraud. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  First  National  Bank  of  Jersey  City  against  Frederic B.  Bard. 
individually  and  as  assignee  of  the  firita  of  Clarke,  BadclifTe  &  Co.  and  otbers. 
judgment  creditors  of  said  firm,  and  also  the  partners  composing  tbe  firm. 
Plaintiff  appeals  from  so  much  of  each  of  tbe  judgments  in  the  actions  as  dis- 
missed the  complaint  therein  as  against  tbe  defendants  Keuyoii,  Carter,  Sliep- 
ard,  and  Walker,  judgment  creditors  of  Clarke,  Radcliffe  &  Co.  I^aws  N.  1^. 
1887,  c.  503,  provides:  "In  all  general  assignments  of  the  estates  of  debtors 
for  the  benefit  of  creditors,  hereafter  made,  any  preference  created  therein 
(other  than  for  wages  or  salaries  of  employes  *  *  *)  shall  not  be  valid, 
except  to  the  amount  of  one-tbird  in  value  of  the  assigned  estate  left  after 
deducting  such  wages  or  salaries,  and  the  costs  and  expenses  of  executing 
such  trust;  and  should  said  one-third  of  tbe  assets  of  the  assignor  or  assiga- 
ors  be  insufiScient  to  pay  in  full  tbe  preferred  claims  to  which,  under  the  pro- 
visions of  this  section,  tbe  same  are  applicable,  then  said  assets  shall  be  ap- 
plied to  the  payment  of  the  same  pro  rata  to  tbe  amount  of  each  of  said  preferred 
claims."    For  former  report,  see  10  N.  Y.  Supp.  634. 

Argued  before  Van  Buumt,  F.  J.,  and  Daniels  and  O'Brien,  JJ. 

Wilson  <&  Wallis,  (Hamilton  Wallis,  of  counsel,)  for  appellant.  Otiden  dk 
Oakley,  {Luclen  Ouden,  of  counsel,]  for  respondent  Keuyoa.  Warren  W, 
Foster,  for  respondents  Carter,  Shepard,  and  Walker. 

O'Brien,  J.  The  plaintiff  is  a  judgment  creditor  of  the  firm  of  Clarke. 
Badcliffe  &  Co.,  and  brings  this  action  against  that  firm,  its  general  assignee 
for  tbe  benefit  of  creditors,  and  five  of  its  judgment  creditors  by  confession, 
to  set  aside  said  assignment  and  judgments  as  fraudulent  and  void,  on  tho 
ground  that  all  the  defendants  entered  into  a  fraudulent  combination  amongr 
themselves  to  binder,  delay,  and  defraud  the  plaintiff  and  other  creditors  oC 
said  firm,  and  to  evade  the  provisions  of  chapter  503  of  the  Laws  of  1887. 
prohibiting  preferences  in  assignments  for  the  l>enefit  of  creditors  exceeding^ 
one-third  of  the  assets  of  assigning  debtor.  The  case  was  before  this  court 
upon  a  former  appeal,  and,  in  the  absence  from  the  record  of  the  requisite 
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certificate  showing  that  it  contained  nil  the  evidence.  It  was  held  that,  where 
the  record  does  not  show  that  it  contains  all  the  evidence,  the  Qnding  o{  the 
lower  court  on  the  questions  of  fact  will  not  be  reviewed  on  appeal.  It  was 
also  then  stated  that  "the  single  circumstance  that  a  judgment  is  confessed  at 
or  about  the  same  time  that  the  debtor  executes  a  general  assignment  does 
not  of  itself,  standing  alone  and  irrespective  of  other  facts  connected  with 
the  transaction,  necessarily  require  the  conclusion  that  tbis  judgment  is  a  part 
of  the  iissignment."  10  N.  Y.  Snpp.  634.  The  record  now  before  us  is  ac- 
companied by  the  statement  that  it  contains  all  the  evidence,  and  therefore 
we  can  and  it  becomes  important  to  determine  the  facts  proved  upon  the  trial. 
It  appears  that  the  firm  of  Clarke.  BadcliflTe  &  Co.  in  the  latter  part  of  April, 
.1888,  were  unable  to  continue  their  business,  and  decided  upon  a  general  as- 
signment for  the  benefit  of  their  creditors.  On  the  25th  of  April  the  firm 
-was  actually  indebted,  among  others,  to  tlie  defendant  Gersbon  P.Kenyon  in 
the  sum  of  0107,190,  to  the  defendant  Benjamin  Cartel  in  the  sum  of  617,000, 
to  the  defendant  William  £.  Shepard  in  the  sum  of  $5,600  or  tliereabouts,  and 
to  the  defendant  John  £.  Walker  in  the  sum  of  $1,500  or  thereabouts.  On 
tills  date  the  members  of  the  firm  went  to  the  offlce  of  their  attorneys,  one 
of  whom  subsequently  was  chosen  as  their  assignee,  and  then  and  there 
prepared  the  general  assignment  and  confessions  of  judgments,  and  these 
were  all  executed  by  all  the  members  of  the  firm  on  that  date,  and  about  the 
same  time.  The  same  afternoon  the  general  assignment  was  taken  into  pos- 
session by  one  of  the  firm,  and  banded  to  one  of  their  attorneys,  who  was  the 
partner  of  the  assignee.  Thereupon  the  confessed  judgments  were  entered 
in  the  offlce  of  the  clerk  of  this  court,  executions  issued  tliereon  to  the  8lieri£F, 
and  levies  made  upon  the  property  of  the  firm  in  this  city.  Transcripts  of 
these  judgments,  except  the  one  in  favor  of  Kenyon,  were  taken  by  an  em- 
ploye of  the  attorneys  for  the  firm  to  Montgomery  county,  in  this  state,  and  a 
transcript  of  Kenyan's  judgment  by  tlie  latter's  attorney  to  the  same  place. 
On  the  morning  of  the  26th  of  April  they  were  filed  in  the  clerk's  office  of 
Montgomery  county,  executions  issued  thereon,  and  the  property  of  the  firm, 
stored  in  warehouse  in  Amsterdam,  was  levied  upon  by  the  sheriff.  Upon 
the  same  day,  the  26th,  the  messenger  sent  by  the  attorneys  for  the  firm  tel- 
egrapheil  ttiat  levies  had  been  made  under  the  executions  in  Montgomery 
county,  and  thereafter,  on  the  same  day,  one  of  the  firm  took  the  assignment 
from  the  possession  of  his  attorney,  the  partner  of  the  assignee,  and  delivered 
it  to  the  assignee,  who  thereupon  executed  the  assignment,  and  it  was  filed 
as  required  by  law. 

The  consideration  of  a  judgment  in  favor  of  one  Foye  having  been  success- 
fully impeached,  and  the  general  assignment  itself  having  been  set  aside  upon 
the  ground  of  fraud,  the  learned  trial  judge  refused  to  disturb  the  other  judg- 
ments, and  from  such  refusal  this  Hp()eal  is  taken.  These  facts,  beyond  a 
reasonable  doubt,  show  that  the  assignment  and  confessions  of  juilgment  to- 
gether constituted  a  single  transaction  for  the  disposition  of  all  the  firm's 
property,  then  upon  the  verge  of  insolvency.  They  were  all  drawn  and  pre- 
pared at  tlie  same  time,  and  at  the  same  place,  by  the  same  parties,  and  were 
executed  at  substantially  the  same  time.  These  acts  were  undoubtedly  the 
result  of  a  common  scheme,  by  which  it  was  sought  to  make  a  disposition  of 
the  debtor's  property,  and  therein  to  give  a  preference  to  those  to  whom  the 
judgments  were  confessed.  That  instruments  of  this  character,  executed 
under  those  circumstances,  are  to  be  considered  as  one  instrument,  is  wel 
settled.  White  v.  Cotzhmuien,  129  U.  S.  829.  9  Sup.  Ct.  Bep.  309;  SweeUer 
V.  iSmUh,  5  N.  Y.  Supp.  378;  Kessell  v.  Drueker,  6  N.  Y.  Supp.  945.  There 
is  much  force,  therefore,  in  the  suggestion  that,  as  the  assignment  and  judg- 
naents  constituted  a  single  transaction,  parts  of  which  the  court  held  to  be 
fraudulent,  thereby  the  whole  became  tainted  with  fraud.  In  other  words, 
it  is  claimed  that  the  assignment  and  judgments,  though  contained  in  sepa- 
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rate  and  distinct  documents,  constituted  in  law  but  a  single  instrument. 
Tliere  are  like  instances  of  the  law  being  thus  applied  to  separate  documents, 
as  in  the  case  of  a  mortgage,  which  may  consist  of  a  deed  and  a  separate 
agreement  of  defeasance,  both  together  constituiing  a  single  instrument.  So 
a  lease  may  consist  of  a  lessor's  covenant,  executed  separately  from  a  lessee's 
oonvenants,  both  together  constituting  a  single  lease.  If  the  judgments  ar» 
to  be  regarded  as  a  part  of  the  general  Hssignment,  it  would  seem  to  followr, 
logically  and  legally,  that  where  a  part  is  fraudulent  that  avoids  the  wiiole. 
If  the  preferences  sought  to  be  given  were  in  the  instrument  of  assignment 
itself,  and  this  was  held  to  be  fraudulent,  the  preferences,  however  valid, 
would  fall  with  tliat  instrument.  If,  therefore,  the  judgments  and  assig^n- 
ments  are  to  be  regarded  as  a  single  transaction  or  instrument,  the  judgments 
l)ecome  ingrafted  in  and  an  integral  part  of  the  instrument  of  assignment, 
the  same  as  though  contained  tlierein.  Why,  as  here,  where  there  is  sbow^n 
a  single  scheme  to  make  a  general  assignment  for  the  l)eneht  of  creditors, 
should  any  distinction  be  made  between  preferences  in  and  those  oiitsidf  of 
the  assignment?  As  was  said  in  Spelltnan  v.  Freedman,  7  N.  Y.  Supp.  698, 
"where  a  debtor  has  formed  the  determination  to  voluntarily  dispose  of  his 
whole  estate,  and  has  entered  upon  the  execution  of  that  intention,  it  is  im- 
material into  how  many  parts  the  execution  thereof  may  be  divided.  The 
law  will  regard  all  his  acts  having  for  their  object  to  efleol  the  disposition  of 
his  estate  as  parts  of  a  single  transaction." 

But  there  is  another  and  distinct  ground  upon  which  these  judgments 
must  be  set  aside.  Tiie  question  we  would  now  consider  is  not  whether  the 
judgments  were  made  for  the  purpose  of  hindering,  delaying,  or  defrauding 
creditors,  but  whether  or  not  these  judgments,  being  part  of  a  sclieme  to  give 
preferences.  Were  not  obnoxious  to  the  statute,  (chapter  503,  Laws  1887,)  and 
therefore  void.  The  facts  show  that  the  judgments  and  mssignmants  were 
parts  of  a  plan  for  the  disposition  of  all  the  debtor's  property,  and  an  attempt 
and  eifort,  as  part  of  that  scheme,  to  give  preferences  forbidden  by  law.  Not 
only  the  circumstance  of  time,  but  the  withholding  of  the  assignment  itself, 
altliough  executed  by  the  debtors  until  after  levies  were  made  under  the  judg- 
ments, is  confirmatory  of  this  view.  In  White  t.  Cotehausen,  tupra,  in  com- 
menting upon  the  case  of  Preston  v.  Bpaulding,  120  Dl.  208,  10  If.  £.  Rep. 
903,  the  opinion  proceeds:  "The  supreme  court  of  Illinois,  considering  the 
question  whether  the  preferential  judgments  obtained  in  that  case  were  within 
the  prohibition  of  the  act  of  1887,said:  ■  The  statute  is  silent  as  to  the  form  of 
the  instrument  or  instruments  by  which  an  insolvent  debtor  may  effect  an  as- 
signment. «  •  •  It  will  be  observed  this  act  dues  not  aasnme  to  interfere  in 
the  slightest  degree  with  the  action  of  a  debtor  while  he  retains  the  dominion 
of  his  property.  Kot  withstanding  this  act,  he  may  now,  as  heretofore,  in  good 
faith,  sell  bis  property,  mortgage  or  pledge  it  to  secure  a  bona  fide  debt,  or 
create  a  lien  upon  it  by  operation  of  law;  as  by  confessing  a  judgment  in 
favor  of  a  bona  fide  creditor.  But  when  he  reaches  the  point  where  he  Is 
ready,  and  determines  to  yield  the  dominion  of  liis  property,  and  makes  an  as- 
signment for  the  benefit  of  his  creditors  under  the  statute,  this  act  declares 
that  the  effect  of  such  assignment  shall  be  the  surrender  and  conveyance  of 
all  his  estate  not  exempt  by  law  to  his  assignee,  rendering  void  all  prefer- 
ences, and  bringing  about  the  distribution  of  his  whole  estate  equally  among 
bis  creditors;  and  we  hold  that  it  in  within  the  spirit  and  intent  of  the  statute, 
that,  when  the  del)tor  has  formed  a  determination  to  voluntarily  dispose  of  his 
whole  estate,  and  has  entered  upon  that  determination,  it  is  immaterial  into 
bow  many  parts  the  performance  or  execution  of  bis  determination  may  be 
broken.  The  law  will  regard  all  his  acts,  having  for  their  object  and  effect 
tlM  disposition  of  his  estate,  as  parts  of  a  single  transaction;  and  on  the  exe> 
cution  of  the  formal  assignment  it  will,  under  the  statute,  draw  to  it,  and  the 
will  regard  as  eatbrnced  within  its  provisions,  all  prior  acts  of  the  debtor 
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baving  for  their  object  and  purpose  the  voluntary  transfer  or  distribution  of 
bis  esitate  to  or  for  creditors;  and,  if  any  preferences  are  shown  to  have  been 
made  or  given  by  the  debtor  to  one  creditor  over  another  in  such  disposition 
of  bis  estate,  fuU  effect  will  be  given  the  assignment,  and  such  preference 
will,  in  a  court  of  equity,  be  declared  void,  and  set  aside  as  in  fraud  of  the 
statute.' "  In  Ahegg  v.  achwab,  7  N.  Y. Supp.  46,  sabgequently  affirmed  upon 
another  ground  in  Ahegg  v.  Schtoab,  9  N.  Y.  Supp.  681,  it  was  held  that 
"judgments  conTessed  by  debtors  about  to  malte  an  assignment  for  the  benefit 
of  creditors,  the  eflfect  of  which  would  be  to  prefer  creditors  above  the  amount 
of  one-third  in  vnlue  of  the  assigned  estate,  is  in  evasion  of  Lavrs  1887, 
c.  503,  and  are  void,  if  made  as  pans  of  one  plan  for  the  disposal  of  all  tlieir 
propt-rty."  This  decision  followed  the  rule  laid  down  in  White  v.  Cotzhau- 
ten,  129  U.  S.  329,  9  Sup.  Ct.  Rep.  309.  A  distinction,  however,  is  to  be  ob- 
served between  the  Illinois  statute,  the  construction  of  which  was  involved 
in  tliat  case,  and  tiie  New  York  statute.  The  former  made  preferences  in 
violation  of  the  statute  void,  while  our  statute  only  renders  preferences  in  ex- 
eess  of  one-third  void.  A  grave  question  is  therefore  presented,  under  our 
statute,  as  to  whether  any  greater  penalty  is  to  be  attached  to  illegal  prefer- 
ences than  such  as  the  statute  itself  imposes.  Por  this  reason  I  assume  the 
learned  judge  writing  the  opinion  of  this  court  upon  tlie  appeal  in  Abegg  v. 
Schwab,  supra,  was  disposed  to  question  the  soundness  of  the  conclusion 
above  quoted,  as  to  the  effect  of  an  illegal  preference  upcn  the  entire  judg- 
ment. This,  however,  is  no  longer  an  open  question  in  this  court;  for  in 
Spellman  v.  Freedman,  7  N.  Y.  Supp.  698,  the  principle  enunciated  in  Abegg 
v.  Schtoab  was  distinctly  held.  In  Stein  y.  Levy,  8  X.Y.  Supp.  505,  (general 
term,  January.  1891, )  the  presiding  justice,  referring  to  iSpel/nuui  V.  ^rsedman, 
supra,  says:  "It  was  held  in  that  citse  that  judgments  which  were  confessed 
as  part  and  parcel  of  a  scheme  resulting  in  an  assignment,  whereby  all  the  debt- 
or's property  was  devoted  to  the  payment  of  preferred  creditoi-s,  should  not  be 
allowed  to  stand,  as  the  assignment  and  confession  of  judgments  must  necessa- 
rily be  considered  together,  they  having  been  part  and  parcel  of  a  single  scheme, 
and  were  plain  violHtions  of  the  law  in  question."  If  right  in  our  assump- 
tion that  the  assignment  and  j  udgments  were  parts  of  asingle  scheme  or  trans- 
action for  the  disposal  of  all  the  I  nsol  vent  debtor's  property,  these  cases  are  eon- 
1^-olling.  While,  therefore,  the  trial  judge  was  riglit  in  concluding  upon  the 
eviilenoe  that  the  jiidgiTieuts  themselves  were  not  fraudulent,  still  he  seems 
to  have  overlooked  the  consideration  of  the  question  as  to  whetlier  the  judg- 
ments did  not  violate  the  statute  forbidding  preferences. 

It  has  been  urged  by  the  respondent  that,  as  the  assignment  itself  bss  been 
set  aside  and  no  longer  exists,  the  upholding  of  the  judgments  would  not  con- 
travene tike  statute,  which  can  only  be  invoked  where  an  undue  preference  is 
given  in  a  general  assignment  for  the  benefit  of  creditors.  The  logical  con- 
clusion flowing  from  such  an  argument  would  be  tliat,  if  the  assignment  was 
valid,  the  judmeuts  would  be  void,  but  that  the  setting  aside  of  the  assign- 
ment for  fraud  would  leave  the  judgments  of  binding  force  and  effect.  Thus 
we  would  reach  a  legal  absurdity  by  holding  that,  wiiere  an  illegal  preference 
is  sought  to  be  made,  the  court  will  hold  the  judgments  void  if  the  assignment 
is  valid,  and  if  the  assignment  is  fraudulent  the  judgments  will  be  upheld.  It 
is  unnecessary  for  us  to  determine  what  results  may  How  from  this  conclusion 
as  to  the  judgment  creditors'  liability  to  account  to  the  plaintiff  for  tlie 
amounts  received  by  them,  respectively,  under  their  judgments.  Whether 
the  plaintiff  can  compel  the  defendants  to  account  for  sucli  sums  received  or 
not,  cannot  control  the  conclusion  to  t>e  reached  as  to  the  Invalidity  of  the 
judgments,  if  otherwise  warranted.  Our  conclusion,  therefore,  is  that  the 
judgment  appealed  from  should  be  reversed,  and  «  new  trial  ordered,  with 
costs  to  plaintiff  to  abide  the  event. 
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Van  Buunt,  P.  J.,  (oonourrtng.)    I  concur  In  the  result  of  this  opinion, 

but  I  think  there  is  an  additional  ground  why  the  judgment  should  be  reversed. 
It  is  apparent  that  the  confession  of  these  judgments  was  part  of  the  fraudu- 
lent scheme  of  the  judgment  debtors,  by  which  they,  by  means  of  another 
fraudulent  judgment  and  a  fraudulent  assignment,  sought  to  defraud  their 
creditors.  It  is  true  that  the  judgment  creditors  were  not  privy  to  this  fraud, 
but  that  does  not  validate  their  judgment,  because.  If  a  judgment  is  suffered 
in  pursuance  of  a  fraudulent  intent  of  the  debtor,  the  judgment  is  void,  ir- 
respective of  the  intent  of  the  creditor. 

Dasisls,  J.,  concun. 


Hatbb  v.  Bbard. 
(Supreme  Court,  General  Term,  Firtt  Department.  March  15, 189L) 

ABBB8T  IN  CrVIL  ACTION— WlLLPUL  INJITBT  TO  PROPERTT. 

An  order  of  arrest  against  a  woman  under  Ckxle  Civil  Proc  |  6B8,  for  wUIfal  In 
Jury  to  property,  the  injury  consisting  in  the  tearing  out  and  removal  of  oertaia 
fixtures  from  a  house  leased  by  defendant,  is  properly  vacated  where  defendant's 
affidavits  to  the  effect  that  all  the  changes  complained  of  were  made  with  the  con- 
sent of  the  lessor  or  plaintlfl  as  receiver  of  the  premises  are  not  denied  by  plaintiff, 
although  full  opportunity  was  given. 

Appeal  from  special  term. 

Action  by  John  Hayes,  as  recetrer  of  premises  Nos.  62,  64.  West  Fifty- 
Fifth  street.  New  York  city,  against  Mrs.  William  Beard.  Plaintiff  appeals 
from  an  order  vacating  an  order  of  arrest  against  defendant. 

Argued  before  Van  Bkttnt,  P.  J.,  and  Bbadt  and  Dai^tels,  J  J. 

A.  B.  Moon,  for  appellant,    J.  Noble  Hayes,  for  respondent. 

Daniels,  J.  The  defendant  has  been  sued  as,  and  in  the  afiBdavlts  on  her 
part  she  is  stated  to  be,  a  married  woman.  For  that  reason,  under  section  553 
of  tlie  Code  of  Civil  Procedure,  she  was  liable  to  be  arrested  only  for  a  willful 
injury  to  person,  character,  or  property.  And  the  order  recites  that  it  was 
made  on  the  ground  of  a  malicious  injury  by  the  defendant  to  personal  and 
real  property;  and  that  injury  was  charged  in  the  complaint  and  the  affidavits 
on  which  the  order  of  arrest  was  made.  The  defendant  was  the  lessee,  from 
Mrs.  O.  Yandenburg.  of  Nos.  62  and  64  West  Fifty-Fifth  street,  for  the  term 
of  three  years  from  May  1,  1890;  and  after  the  commencement  of  her  term, 
and  while  she  was  in  possession  under  the  lease,  it  is  charged  that  she  mali- 
ciously tore  out  and  removed  from  the  bouse  No.  62  a  valuable  refrigerator, 
which  was  a  fixture  therein,  and  converted  it  to  her  own  use.  Also  that  site 
tore  out  and  removed  three  stone  wash-tubs  and  a  furnace  heater,  and  bad 
taken  down  stone  pillars,  and  the  chimney  breast  in  the  kitchen;  that  she  had 
removed  and  carried  away  the  kitchen  dresser,  cut  and  defaced  the  walls,  and 
was  about  to  remove  a  valuable  cooking  range.  The  defendant,  in  her  afB- 
davit,  has  sworn  that  the  premises  were  greatly  in  need  of  repairs,  and  that 
the  articles  removed  by  her  were  so  removed  for  their  improvement,  and 
in  no  instance  taken  therefrom.  That  the  chimney  was  changed  without  re- 
moving any  stone  pillars,  to  put  in  a  large  range  in  place  of  one  nearly  worn 
out  and  unfit  for  use;  and  that  she  was  not  about  removing  the  cooking  range. 
It  was  also  alleged  that  the  alterations  were  made  with  the  authority  of  the  les- 
sor, and  also  with  that  of  the  plaintiff  after  he  became  receiver.  These  state- 
ments, except  as  to  the  authority  of  the  lessor,  are  confirmed  and  maintained  by 
the  affidavit  of  the  manager  of  the  houses,  Adeline  S.  Sanford,  who  resided  there 
with  the  defendant;  and,  as  to  the  removal  of  the  refrigerator,  wash-tubs, 
kitchen  dresser,  and  furnace  heater,  by  the  affidavit  of  Marie  Collin,  another 
resident  there,  who  agrees  with  the  defendant  and  Sanford  in  the  statement 
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that  neither  article  was  taken  from  the  premises.  Neither  tlie  plaintiff  nor 
the  lessor  has  denied  the  authority  stated  to  have  been  given  to  the  defendant 
to  uicike  the  changes;  and  that  failure  to  deny,  when  there  was  an  opportu- 
nity to  do  so,  goes  very  far  towards  confirming  the  truth  of  the  aflSdavits  con- 
taining tliese  statements,  made  by  the  defendant  and  her  house  manager,  and 
to  prove  the  fact  to  be  that  all  the  changes  complained  of  were  made  with  the 
assent  of  the  lessor  as  to  part  and  the  plaintiff  as  to  the  residue.  The  fact  is 
also  maintained  by  the  three  affidavits  that  neither  article  had  been  removed  or 
taken  away  from  the  premises,  and  no  reason  appears  for  doubting  tlie  truth  of 
these  affidavits.  They  consequently  disproved  the  case  made  by  the  plaintiff  for 
the  order  of  arrest,  and  entitled  the  defendant  to  tlieorder  discliarging  it.  Tlie 
plaintiff's  counsel  tias  appealed  to  old  cases,  long  since  abandoned,  holding  that 
where  the  order  of  arrest  has  been  made  upon  the  cause  of  action  set  forth  in 
the  complaint,  and  required  to  be  maintained  to  support  the  action,  it  would 
not  be  vacated  on  affidavits  controverting  and  disproving  the  facts  on  which 
it  depended,  made  on  the  part  of  the  defendant.  Tlie  injustice  of  subjecting 
the  defendant  to  arrest  and  imprisonment  for  an  unfounded  cause  of  that  nat- 
ure has  so  long  since  led  to  the  explosion  of  that  idea  as  to  warrant  the  be- 
lief that  it  must  have  become  too  well  known  to  the  intelligent  members  of  the 
legal  profession  to  permit  it  to  be  invoked  for  the  support  of  this  order.  The 
defendant  is  entitled  to  be  relieved  from  unwarrantable  imprisonment  in  all 
cases,  and  at  the  earliest  opportunity;  and  the  motion  provided  for  that  end 
to  discharge  an  order  of  arrest  has  not  been  subjected  to  the  qualification  tliat 
it  shall  not  be  permitted  to  prove  successful  when  tlie  cause  of  action  and  the 
cause  of  arrest  shall  be  identical.  But  the  same  necessity,  as  well  as  the  same 
humanity,  applies  to  and  includes  these  cases,  as  well  as  those  where 
the  cause  of  arrest  shall  be  extraneous  to  the  cause  of  action.  Unlawful  im- 
prisonment is  condemned  alike  in  all  cases,  and  the  court  has  no  arbitrary 
power  to  distinguish  between  them,  but  in  all  cases  where  it  appears  to  be 
without  foundation  there  the  person  imprisoned  is  entitled  to  relief.  Liddell 
V.  Paton,  7  Hun,  195;  Sniffen  v.  Parker,  8  Civil  Proc.  B.  398;  Campbell  v. 
Clarke,  16  Wkly.  Dig.  508.  The  defendant  was  clearly  entitled  to  her  dis- 
charge, and  the  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


Jabvis  v.  Chafim  et  aU 
(Supreme  Court,  General  Term,  First  Department.    Karoh  18, 18BL 

VOBECLOBURE  Or  MORTaAOE — RiOHTB  OF  SECOND  MOKTOAOEB. 

In  an  action  to  forclose  a  first  mortmge,  it  was  stipulated  bj  the  varions  parties 
interested  that,  instead  of  selling  sufficient  of  the  property  only  to  satisfy  the  first 
mortgage,  the  entire  premises  shonld  be  sold  in  different  paroels,  so  as  to  realize 
sufficient  to  pay  the  second  mortgage  and  any  other  liens  that  might  exist.  Owing 
to  the  refusal  of  some  of  the  bidders  to  complete  their  purchase,  the  amount  re- 
alized by  the  sale  was  insufficient  to  pay  the  whole  amount  due  on  the  second  mort- 
gage. Held,  tliat  the  holder  of  suoh  second  mortgage  was  not  estopped  by  reason 
of  such  sUpulation  from  bringing  an  action  to  foreclose  his  mortgage  for  the  bal- 
ance due  thereon,  and  that  he  was  not  bound  to  proceed  in  the  former  suit  in  whiob 
he  was  a  defendant  to  compel  the  bidders  to  complete  their  purchase;  that  duty 
devolved  either  upon  the  first  mortgagee  or  the  owner  of  the  eqoltgr  of  ledemptioa. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Nathaniel  Jarvis,  Jr.,  as  trustee  of  the  estate  of  Thomas  Wynns, 
deceased,  against  Anna  A.  Chapin,  as  executrix,  etc.,  of  Willard  P.  Chapin, 
deceased,  Edward  S.  Bull,  and  others.  From  the  judgment  of  foreclosure 
and  sale,  the  defendant  Bull  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  O'Brien  JJ, 

James  E.  CTumdler,  (Robert  P.  Harlow,  of  counsel.)  for  appellant.  Andtr- 
ion  Price,  for  respondents. 
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O'Bkien,  J.  The  mere  statement  of  the  facts  of  this  ease,  withoat  the  ci- 
tation of  any  authorities,  would  tnaiie  it  reasonably  certain  that  the  judgment 
shonld  be  afSnned.  Thte  action  was  brought  to  foreclose  a  mortf^age  made  by 
Welland  P.  Chapin  to  Thomas  H.  Landoa  to  secure  the  sum  of  $11,000.  The 
mortgage  covers  real  property  situated  in  the  city  of  New  York  between  151st 
and  I52d  streets,  and  between  Eighth  and  Edgecombe  avenues.  At  the  time 
of  the  making  and  record  of  this  mortgnge  there  was  a  prior  mortgage  upon 
the  same  property.  An  action  to  foreclose  the  prior  mortgage  was  com- 
menced about  August,  1887,  and  as  incident  thereto  due  notices  of  pendency 
of  action  were  filed  in  the  ofilce  of  the  clerk  of  the  city  and  county  of  New 
York.  A  judgment  in  said  action  directed  the  sale  of  the  mortgaged  prem- 
ises, or  such  part  thereof  as  might  be  salRcient  to  discharge  the  said  flrst 
mortgage  debt,  together  with  expenses  and  costs.  The  property  was  sold  for 
enougli  to  pay  the  flrst  mortgage,  and  left  a  surplus,  the  whole  of  which  was 
subsequently  paid  to  the  plaintlif  in  this  at-tion,  and  credited  by  him  npon  the 
bond  and  mortgage,  and  after  such  payment  there  still  remained  a  balance 
due  to  plaintiff,  to  recover  wbieli  he  commenced  this  action  to  foreclose  his 
mortgage.  Although  the  plaintiff  in  this  action  was  not  a  party  by  name  to 
the  record  in  the  action  to  foreclose  the  first  mortgage,  owing,  no  doubt,  to 
the  fact  that  the  assignment  of  the  mortgage  by  Landon  to  plaintiff  was  not 
recorded  nntil  the  2d  day  of  May,  1889,  be  was  the  real  party  in  interest, 
and  his  interest  was  represented  by  the  executor  c^  Landon,  deceased.  It 
may  be  assumed,  moreover,  that  plaintiff  had  knowledge  of  the  pendency  of 
the  action  to  foreclose  the  said  flrst  mortg^i^,  and  never  m<ide  any  applica- 
tion to  be  made  a  party  prior  to  the  decree  of  foreclosure  and  sale  therein. 
After  the  decree  had  been  made  in  the  action  to  foreciose  the  first  mortgage, 
a  stipulation  was  entered  into  by  the  attorneys,  by  which  it  was  agreed  tliat 
all  the  premises  shonld  be  sold  by  the  referee.  Under  this  stipnlaLion,  which 
was  known  to  p?ainti(r,  the  entire  mortgaged  premises  were  put  up  in  30  dif- 
ferent parcels,  and  bid  in  by  varlons  purchasers.  The  purchasere  of  lots 
numbered  from  19  to  27,  both  inclusive,  and  lots  Nos.  29  and  30,  refused  to 
complete  their  purchases,  and  no  application  has  ever  been  made  to  the  court 
to  compel  tbem  to  accept  title.  The  ground  of  their  refusal  to  take  title  is 
some  paramount  claim  alleged  to  exist  in  favor  of  plaintiff  as  an  individual. 
Theplalntiff,  after  successfully  prosecuting  bis  claim  against  the  surplus  fund, 
commenced  this  action  to  foreclose  his  mortgage,  which  covered  the  same 
identical  property  and  premises  which  were  covered  by  the  first  mortgage  al- 
ready foreclosed,  and  under  which  the  effort  was  made  to  sell  all  the  property, 
aa  stated.  The  defense  interposed,  though  overruled  by  the  referee  and  still 
claimed  by  appellant  to  be  guod  in  law,  is  that  by  virtue  of  the  stipulation 
made  in  tbe  suit  brought  to  foreclose  the  prior  mortgage,  to  which  stipulation 
the  plaintiff  was  privy,  and  the  benefit  of  which  he  has  received  to  the  extent 
of  the  payment  out  of  tbe  surplus  moneys,  plaintiff  bound  himself  to  pursue 
ilia  remedy  t'or  tbe  collection  of  bis  debt  by  means  of  tlukt  stipulation  exclu- 
sively, and  is  therefore  estopped  from  maintaining  this  action.  It  is  conceded 
that  if  the  purchasers  on  tbe  foreclosure  of  tbe  prior  mortgage,  who  refused 
to  complete  their  purchase,  were  compelled  to  do  so,  the  surplus  would  be  suf- 
ficient to  satisfy  llie  plaintiff's  mortgage.  Appellant  contends  that  plaintiff 
is  bound  to  pursue  his  remedy  in  tbe  surplus  proceedings,  and  compel  such 
purcliasers  to  complete  their  bargains.  In  other  words,  it  is  claimed  that 
plaintiff  is  estopped  from  maintaining  this  action  by  the  judgment  sale  and 
stipulation  in  the  former  action.  All  the  questions  urged  upon  this  appeal 
relating  to  exceptions  to  tbe  referee's  rulings,  and  the  latter's  refusal  to  agree 
to  appellant's  claim,  center  around  this  question  as  to  whether  the  defense  in- 
terposed is  valid  in  law.  The  defense  has  at  least  the  merit  of  novelty,  and 
in  its  support  appellant  invokes  tlie  principles  which  underlie  the  doctrine  of 
estoppels,  both  legal  and  equitable,  and  tbe  principles  which  relate  to  ttie 
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power  of  the  court  to  deternaine  the  rights  of  all  the  parties  to  a  foreclosure 
■nit  in  a  single  action.  It  is  difficult,  however,  to  follow  the  appellant  in  his 
effort  to  make  applicable  the  principles  of  law  Invoked.  Stripped  of  all  verbi> 
age,  ttw  (juMtion  at  issue  is  reduced  to  a  narrow,  and  apparently  very  8imple« 
one.  The  plalntilT  has  a  mortgage  on  property  upon  which  a  prior  mortgage 
exists.  The  latter  is  foreclosed  in  an  action  to  which  the  plaintiff,  personuliy 
or  by  privy,  is  mude  a  party.  It  is  agreed  therein,  for  the  benefit  of  all  the 
parties  in  interest,  that,  instead  of  selling  sufficient  of  the  property  only  to 
satisfy  the  first  mortgage,  the  entire  premises  should  be  sold  in  different  par- 
cels, so  as  to  realize  suflficient,  not  only  to  pay  the  first  mortgage,  but  the  sec- 
ond moi-tgHge,  of  the  plaintiff,  and  any  other  claims  tliat  might  exist  ag»inst 
the  property.  The  benefit  of  the  stipulation  and  the  intention  of  the  parties 
was  frustrated  by  the  failure  to  talse  title  of  the  purchasers  who  had  bid  at 
the  sale.  As  to  so  much  of  the  property  as  was  sold,  and  the  title  thereto  in 
the  purchasers  perfected,  all  rights  of  the  plaintiiT  and  the  subsequent  incum- 
brancers, who  were  made  parties  Co  the  suit,  were  cut  off  and  foreclosed.  As 
to  the  balance  of  the  property,  which  was  simply  expused  for  sale  and  bid  off 
by  persons  who  refused  to  complete  their  purchase,  the  plaintiff's  mortgage 
Hen  still  remains,  and  no  principle,  legal  or  equitable,  should  or  can  prevent 
his  proceeding  to  enforce  such  lien  in  a  proper  action,  such  as  he  has  here 
brought.  It  is  idle  to  Insist  that  it  was  plaintifTs  duty  to  proceed  in  the 
former  suit,  in  which  he  was  a  defendant,  and  compel  the  bidders  to  complete 
their  purchases,  and  thus  raise  sutScient  to  pay  his  claim.  That  doty  de- 
volved either  upon  the  plaintiff  in  the  prior  foreclosiue  suit,  or  upon  the 
owner  of  the  equity  of  redemption,  and.  While  the  plaintiff  here  might  have 
taken  upon  himself  that  labor,  he  was  not  so  compelled,  either  by  force  of  the 
judgment  itself  or  the  stipulation  apon  which  so  much  stress  has  been  laid. 
He  could  with  perfect  propriety  elect  to  follow  this  method  of  collecting  money 
which  is  admitted  to  be  justly  due  him  upon  his  mortgage.  We  have  ex- 
amined the  case  and  exceptions  on  appeal,  and  find  no  reason  for  disturbing 
the  condasions  or  judgment  of  the  referee.  The  judgment  should  therefore 
be  affinned,  with  costs  and  disbursements.    All  concur. 


BosHMBLL  e.  Parkeb  Brob.  &,  Co.,  Limited. 
{Suprerne  Court,  General  Term,  BHrtt  Department    Haroh  18, 1881.) 

Rbmotai.  or  Caubbs— Motion  to  Rehjlkd. 

On  filing  of  a  bond  and  petition  for  removal  of  a  cause  from  a  state  to  a  federal 
oonrt,  the  state  court  Is  thereby  deprived  of  its  jurisdiction  over  the  cause,  and  a 
motion  to  remsnd,  for  ttuy  cause,  most  be  addressed  to  the  federal  court.  O'Bbibh, 
J.,  dissenting. 

Appeal  from  special  term. 

Action  by  Robert  G.  Bushnell  against  Parker  Bros.  &Co.,  Limited.  Plain* 
tiff  appeals  from  an  order  denying  his  motion  to  vacate  an  order  of  removal 
of  the  cause  into  the  circuit  court  of  the  United  States. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  and  O'Brien,  JJ. 

H.  B.  Cloaton,  for  appellant.  William  U.  Arnouat  and  G.  If.  Botee,  Jr,» 
tat  respondent. 

O'Bbien,  J.,  [dtasenting.)  The  statements  in  the  petition  filed  to  obtain 
a  removal  of  the  case,  which  are  essential  to  present  the  questions  involved 
upon  this  appeal,  are  that  the  matter  in  dispute  in  the  suit  exceeds  the  sum 
of  $2,O0U;  that  the  controversy  is  between  citizens  of  different  states;  that 
the  defendant  is  a  Pennsylvania  joint-stock  company  or  corporation,  and 
eltlzen  and  resident  of  the  city  of  Pittsburgh,  in  the  state  of  Pennsylvania; 
and  that  the  plaintiff  is  a  citizen  and  resident  of  the  state  of  New  Jersey. 
The  removal  act  of  March  S,  18S7,  as  amended  August  13, 1888,  provides  (seo- 
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tion  1)  that  the  circuit  courts  of  the  United  States  shail  bAve  Jarisdietion  "of 
ali  suits  of  a  civil  nature,  at  common  law  or  in  equity,    •    •    •    In  which 
there  shall  be  a  controversy  between  citizens  of  different  states,  in  which  the 
matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  $2,000."     Section  2  provides  that  "any  suit    *    *    *    maybe  removed 
into  the  circuit  court  of  the  United  States  for  the  proper  district  by  the  de- 
fendant or  defendants  therein  being  non-residents  of  that  state. "    At  the  out- 
set, in  view  of  the  confusion  and  uncertainty  that  have  arisen,  it  is  important 
to  determine  what  is  the  proper  practice  upon  a  motion  of  this  character.     It 
is  contended  by  defendant  that  it  was  improperly  made  in  the  supreme  court, 
and  that  it  should  have  been  made  on  a  motion  to  remand  in  the  circuit  court 
of  the  United  States.    It  is  desirable  that  some  uniform  role  should  be  adopted 
to  prevent  what  has  frequently  happened  when  the  state  court  has  ref usckI  to 
remove,  viz.,  having  the  judgment  subsequently  set  aside  by  the  supreme 
court  of  the  United  States  for  the  error  of  the  state  court  in  refusing  a  re- 
moval.   Under  the  removal  act  it  is  the  presentation  of  a  sufficient  petition 
and  bond  that  ipao/aeto  and  eo  instanti  removes  the  suit.    It  does  not  re- 
sult, therefore,  from  any  action  taken  by  the  state  court  upon  the  presenta- 
tion of  the  proper  petition  and  bond.    If  the  petition  be  sufficient,  no  action 
taken  by  the  state  court  can  remove  the  suit,  nor  can  any  refusal  by  it  to  act 
prevent  the  removal.    In  Stone  v.  South  Carolina,  117  U.  S.  480,  6  Sup.  Ct. 
Bep.  799,  it  is  said  that  "a  state  court  is  not  bound  to  surrender  its  jurisdic- 
tion of  a  suit  on  a  petition  for  removal,  until  a  case  has  been  made  which  on 
its  face  shows  that  the  petitioner  has  a  riglit  to  the  transfer,"  (citing  cases.) 
It  is  undoubtedly  true,  as  was  said  in  Steam-Ship  Co.  v.  Tugman,  106  U.  S. 
118-122,  1  Sup.  Ct.  Bep.  58,  that  u}K>n  the  filing  of  the  petition  and  bond,  the 
suit  being  removable  under  the  statute,  the  jurisdiction  of  the  state  court  ab- 
solutely ceases,  and  that  of  the  circuit  court  of  the  United  States  immediately 
attaches;  but  still,  as  the  right  of  removal  is  statutory,  before  a  party  can 
avail  himself  of  it  he  must  show  upon  the  record  that  his  is  a  case  which 
comes  within  the  provisions  of  the  statute.    As  was  said  in  Insuratice  Co.  v. 
Pechner,  95  U.  S.  183, 185,  his  petition  for  removal,  when  Bled,  becomes  a 
part  of  the  record  in  the  cause.    It  should  state  facts  which,  when  taken  in 
connection  with  such  as  already  appear,  entitle  him  to  the  transfer.    If  he 
fails  In  this,  he  has  not  in  l.iw  shown  to  the  court  that  it  cannot  proceed 
further  with  the  suit.     "Having  once  acquired  jurisdiction,  the  court  may 
proceed  until  it  lias  been  judicially  informed  that  its  power  over  the  cause  has 
t)een  suspended."  "The  mere  filing  of  a  petition  for  the  removal  of  a  suit 
which  is  not  removable  does  not  work  a  transfer.    To  accomplish  this,  the 
suit  must  be  one  that  may  t>e  removed,  and  the  petition  must  show  a  right  in 
the  petitioner  to  demand  the  removal.    All  Issues  of  fact  made  upon  the  peti- 
tion for  removal  must  be  tried  in  the  circuit  court,  but  the  state  court  is  at 
liberty  to  determine  for  itself  whether,  on  the  face  of  the  record,  a  removal 
has  been  affected." 

Without  deciding  whether  or  not  the  United  States  court  can  properly  en- 
tertain a  motion  to  remand  based  solely  on  the  petition,  there  is  both  reason 
and  authority  for  holding  that  the  state  court  has  jurisdiction  to  entertain  the 
motion  for  a  denial  of  the  petition  for  a  removal  where  the  same  is  based  solely 
npon  the  petition  itself,  and  raises  no  disputed  question  of  fact,  but  simply 
one  of  law.  It  can  determine  whether,  taking  all  the  allegations  of  the  pe- 
tition as  true,  it  makes  out  a  case  for  removal  under  the  statute.  On  the 
other  band,  if  the  plaintiff  wishes  to  deny  any  of  the  allegations  of  the  peti- 
tion, and  in  that  way  to  raise  a  question  of  fact,  he  must  make  tliat  motion 
upon  answering  affidavits  to  the  federal  court,  which  alone  has  jurisdiction 
upon  such  applications  to  determine  questions  of  fact  as  distinguisbed  from 
questions  of  law.  In  Railtoay  Co.  v.  Dunn,  122  U.  S.  518,  7  Sap.  Ct.  Itep. 
1262,  the  court  says:    "The  record  closed,  so  far  as  the  question  of  removal 
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is  ooncemed,  when  the  petition  for  removal  is  filed  and  the  necessary  security 
furnished.  It  presents,  then,  to  the  state  court  a  pure  question  of  law,  and 
that  is  whether,  admitting  the  facts  stated  in  the  petition  for  removal  to  be 
true,  it  appears  on  the  face  of  the  record,  which  includes  the  petition  and  the 
pleadings  and  proceedings  down  to  that  time,  that  the  petitioner  is  entitled 
to  a  removiil  of  the  suit.  That  queslion  the  stale  court  has  the  right  to  de- 
cide for  itself,  and  if  it  em  in  keeping  the  case,  and  the  highest  court  of  the 
state  affirms  its  decision,  this  court  has  jurisdiction  to  correct  the  error,  con- 
sidering for  that  purpose  only  the  part  of  the  record  which  ends  with  the  p»- 
titionfor  removal." 

The  proceeding  to  obtain  the  removal  ex  parte  simply  requires  the  presen- 
tation of  the  petition  and  bond,  and  the  only  act  of  the  judge  receiving  the 
same  is  to  accept  the  petition,  and  approve  the  bond.  It  is  evident,  there- 
fore, that  a  plainlifl,  after  a  proceeding  thus  talsen  by  the  defendant  without 
notice  to  him,  h.is  a  right  to  move  to  vacate  the  ex  parte  proceeding  by  a 
motion  upon  notice  properly  made  to  the  court,  and  thus  is  brought  before  it 
the  same  questions,  with  the  same  right  to  pass  thereon,  as  if  the  original  ap- 
plication of  the  defendant  had  been  noticed.  This  practice  was  followed  in 
the  case  of  Hunter  v.  Insurance  Co.,  1  New  York  Daily  Reg.  March  13,  1888. 
There  an  ex  parte  proceeding  was  had,  and  subsequently,  upon  the  plain- 
tiffs motion,  for  defects  appearing  on  the  face  of  the  papers,  the  order  was 
vacated  by  the  court  at  special  term,  Mr.  Justice  Barrett  saying:  "This 
court  has  Jurisdiction  to  determine  the  question  of  law  arising  upon  the  undis- 
puted facts  set  out  in  the  petiUon,  (122  U.  S.  513,  7  Sup.  Ct.  Rep.  1262:)  and, 
in  the  case  of  inadvertent  acceptance  of  the  petition  and  bond,  to  reject  the  lat- 
ter, and  proceed  in  the  cause,  {BeacUe$ton  v.  Harpeiiding,  32  Fed.  Bep.  644.) 
The  case  of  Chamberlain  v.  Trust  Co.,  11  Hun,  870,  which  is  a  decision  of  this 
coart,  is  relied  upon  by  the  defendant  as  an  authority  against  the  right  of  the 
court  to  entertain  the  motion;  but  an  examination  of  that  case  will,  I  think, 
show  that  it  is  in  complete  harmony,  not  only  with  the  view  expressed  by  Mr. 
Justice  Barrett,  but  the  decision  quoted  of  the  United  States  supreme  court." 
In  the  opinion  in  that  case,  Davis,  J.,  says:  "The  only  questions  which  we 
have  any  power  upon  this  appeal  to  consider  are  whether  the  petition  did  set 
forth  the  jurisdictional  facts  required  by  the  act  of  congress,  and  wlietber  the 
security  offered  was  such  as  to  call  tor  its  approval  by  the  court  below;  for 
*  *  *  .  if  the  court  below  bad  jurisdiction  to  malte  the  order  upon  the  facts 
presented  and  found,  and  upon  the  bond  or  security  given,  its  order  was  com- 
pletely effective  to  transfer  jurisdiction  to  the  circuit  court  of  the  United 
States,  and  to  divest  this  court  of  all  jurisdiction  of  the  case."  It  is  true  the 
court  held,  the  questions  involved  arising  outside  the  petition  itself,  that  the 
appellant's  remedy  was  by  a  motion  in  the  United  States  circuit  court  to  have 
the  cause  remanded.  It  will  be  noticed,  however,  that  the  decision  expressly 
recognizes  the  ri^^lit  of  the  state  court  to  consider  and  determine  whether  the 
petition  sets  forth  the  jurisdictional  facts,  and  as  to  whether  the  bond  offered 
called  for  its  approval  by  the  court  below.  The  motion  in  this  case,  therefore, 
having  been  made  upon  the  petition,  and  there  being  no  disputed  questions 
of  fact,  the  court  below  was  in  error  in  intimating  that  the  practice  was  an 
application  to  the  circuit  court  to  have  the  cause  remanded.  The  motion, 
therefore,  having  been  properly  made,  it  remains  to  be  determined  whether 
it  was  rightly  decided. 

Upon  the  part  of  the  appellant  it  is  contended  that  the  petition  was  defect- 
ive in  two  particulars:  First,  that  it  did  not  allege  that  the  defendant  was 
not  also  a  resident  of  the  state  of  New  York,  and  failed  to  deny  the  ailega- 
tions  of  the  complaint  that  for  many  years  it  had  carried  on  business  here, — 
bad  an  office  and  a  large  amount  of  property  here;  second,  that  the  statement 
that  defendant  is  "a  Pennsylvania  joint-stock  company  or  corporation,"  being 
in  the  altemattve,  is  wholly  insufficient,  because  it  is  impossible  to  determine 
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whether  the  ttatu*  of  citizenship  in  Fennsjlvania  is  predicated  of  "the  Joint- 
atock  company"  or  the  "corporation." 

Tills  brings  us  to  the  consideration  of  the  real  qaestion  on  this  appeal. 
The  petition  here  states  that  the  defendant  is  a  Pennsylvania  corporation  and 
citizen  of  that  state,  and  a  resident  of  the  city  of  Pittsburgh,  in  that  state. 
This  is  claimed  by  the  appellant  to  be  defective,  because  it  does  not  in  addi- 
tion allege  that  the  defendant  was  not  a  resident  of  the  stiite  of  Xew  Yorit, 
contending  that,  within  the  meaning  of  the  word  as  nsed  in  the  removal  act, 
a  corporation  ia  a  "resident"  of  any  state  where  it  regularly  maintains  an 
office  and  caiTies  on  Its  businoss  and  owns  property.  A  lamentable  conflict 
exists  between  the  circuit  courts  in  different  sections  of  the  Union  upon  this 
ioiporlant  question  of  removal.  On  the  one  hand,  it  bits  been  held  in  namer- 
ous  cases  tbat  a  corporation,  though  carrying  on  business  in  several  states, 
can  have  a  residence  only  in  the  state  in  which  it  was  created;  so  that  the 
averment  tbat  the  corporation  was  created  under  the  laws  of  a  certain  state 
precludes  the  idea  that  it  may  become  a  resident  of  another  state,  and  is  suf- 
ficient in  the  petition  for  the  removal  of  a  cause  from  a  state  to  a  federal 
court.  My«r8  v.  Murray,  Nelson  &  Co.,  43  Fed.  Eep.  695;  Fales  v.  Rail- 
way Co.,  32  Fed.  Rep.  673;  Henning  v.  Telegraph  Co.,  43  Fed,  Bep.  97; 
Purcell  V.  Mortt/age  Co.,  42  Fed.  Bep.  465;  Villi  v.  Railroad  Co.,  87  Fed. 
Kep.  65;  Booth  v.  Martxifacturing  Co.,  40  Fed.  Bep.  1.  On  the  other  hand, 
it  has  been  held  that  a  corporation  is  a  citizen  of  the  state  under  whose  laws  it 
is  organized.  For  the  purposes  of  suing  and  being  sued,  it  may  become  a 
resident  of  each  state  in  which  it  does  business  under  state  law.  The  rule 
under  the  removal  act  of  August  13,  1888,  as  to  natural  persons,  is  applica- 
ble to  corporations.  When  a  corporation  of  one  slate  is  sued  in  the  courts 
of  another  stttte,  a  petition  for  removal  is  not  sufficient,  unless  it  alleges,  in 
addition  to  the  usual  averments  as  to  citiienship,  that  it  is  a  non-resident  of 
the  state  in  wliich  It  is  sued.  Zambrino  v.  Haihoay  Co.,  88  Fed.  R«p.  449; 
Riddle  t.  RaUroad  Co.,  39  Fed.  Bep.  290;  Scott  t.  Cattle  Co.,  41  Fed.  Bep. 
225.  As  was  said  by  Shiras,  J.,  in  Myers  r.  Murray,  NeUon  di  Co., 
tupra:  "In  the  conflict  of  the  rulings  in  the  circoit  courts,  resort  must  be 
bad  to  the  decisions  of  the  supreme  court."  I  cite  a  few  thereof.  In  Inaur- 
ance  Co.  v.  i^'nzTieM,  11  Wall.210,  itissaid:  "A  corporation  can  have  no  legal 
existence  ontside  the  sovereignty  by  which  it  was  created.  Its  place  of  residence 
is  there,  and  can  be  nowhere  else;  and,  likea  natural  person,  it  cannot  change 
its  domicile  at  will,  and,  although  it  may  be  permitted  to  transact  business 
where  its  charter  does  not  operate,  it  cannot  on  that  account  aoqaire  a  resi- 
dence there."  See, also, JSw parte Schollenberger, 96  U.S. 877; Railrwid Co. v. 
Kaontz,  104  U.  S.  5;  Pennsylvania  R.  Co.  v.  at.  Louis,  A.  di  T.  H.  B.  Co.,  118 
U.  8.  290, 6  Sup.  Ct.  Bep.  1094.  In  Mtdler  r.  Dowa,  94  U.  S.  444,  It  is  said: 
"A  corporation  itself  can  beacitizenof  nostnteinthesensein  wbicli  the  word 
is  used  in  the  constitution  of  the  United  States.  A  suit  may  be  brought  in  the 
federal  courts  by  or  against  a  corporation,  but  in  such  case  it  is  regarded  as 
a  suit  brought  by  or  against  the  stocliholders  of  the  corporation,  and  for  the 
purposes  of  jurisdiction  it  is  conclusively  presumed  that  all  the  stockholders 
are  citizens  of  the  state  which  by  ite  laws  created  the  corporation."  In 
Railroad  Co.  v.  Koontz,  supra,  Mr.  Chief  Justice  Watte,  in  delivering  the 
opinion  of  the  court,  says:  "A  corporation  may,  for  the  purposes  of  suit,  be 
said  to  be  born  where  i)y  law  it  is  created  and  organized,  and  to  reside  where) 
by  or  under  the  authority  of  its  charter,  its  principal  office  is.  A  corpora- 
tion, therefore,  created  and  organized  under  the  laws  of  a  particular  state, 
and  having  ite  principal  office  there,  is  under  the  constitution  and  laws,  for 
the  purpose  of  being  sued,  a  citizen  of  tbat  state,  possessing  all  the  rigbt* 
and  having  all  the  powers  Its  charter  confers.  It  cannot  migrate  or  change 
its  residence  without  the  consent,  express  or  implied,  of  its  state;  but  it  msy 
transact  business  wherever  its  charter  allows,  unless  prohibited  by  local 
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lawa.  Such  bna  been  for  a  long  time  the  settled  doctrine  of  this  court.  It 
must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sot- 
ereignty." 

It  naay  be  true  that  the  word  "residence,"  as  used  in  the  Code  (Section 
636,)  relating  to  attachments,  and  in  sectioti  54,  c.  858,  Laws  1863,  as  con- 
strued in  the  case  of  People  v.  Piatt,  117  N.  T.  159,  22  N.  E.  Rep.  987, 
received  a  different  interpretation;  yet  it  must  be  remembered  that  the  ques- 
tion here  involved  is  the  construction  of  the  word  "resident,"  as  used  in  the 
removal  act,  and,  that  being  a  statute  of  the  United  States,  we  sliould  loolc 
to  the  federal  courts  for  a  determination  as  to  its  meaning  as  thus  used.  In 
our  opinion,  the  weight  of  authority  is  in  favor  of  the  view  taken  by  the 
judge  below,  holding  thHt  the  defendant,  for  the  purposes  of  removal  under 
the  act  uf  congress  of  1888,  cannot  be  considered  a  resident  of  any  state 
other  than  the  state  of  Pennsylvania,  under  whose  laws  it  was  cliartered. 
Assuming,  therefore,  that  the  weiglit  of  authority  is  in  favor  of  the  con- 
struction as  contended  for  by  the  res|)ondent,  it  is  still  insisted  that  the  peti- 
tion  is  defective,  and  fatally  so,  in  that  it  alleges  that  the  defendant  "is  a 
joint-stock  company  or  foreign  corporation,"  organized  under  the  laws  of 
the  state  of  Pennsylvania,  etc. 

It  is  urged  that  although  the  defendant,  if  a  corporation,  could  remove  the 
case.  It  certainly  could  not  if  it  be  a  joint-stock  company.    The  petition 
leaves  it  uncertain  which  of  the  two  the  defendant  is;  nor  is  it  to  be  assumed 
that  these  appellations  of  "joint-stock  company"  and  "corporation"  are  syn- 
onymous, for  we  know  that  the  latter  has  been  held  to  be  a  mere  partnership. 
It  is  necessary  that  the  petition  should  distinctly  aver  the  jurisdictional  facts, 
iind  we  do  not  think  that  an  allegation  in  tlie  alternative  is  such  a  distinct 
averment.    Moreover,  upon  a  question  of  ousting  tliis  court  of  jurisdiction, 
the  prsBomption  with  regai-d  to  a  sworn  statement  should  be  that,  where  it  Is 
susceptible  of  two  constructions,  that  one  should  be  given  which  is  against 
the  person  making  it.     The  alternative  statement  in  the  petition  implies,  at 
least,  that  defendant  is  a  joint-stock  company.   Assuming,  therefore,  the  state- 
ment to  be  that  the  defendant  Is  a  joint-stock  company,  the  question  is  present- 
ed similar  to  the  one  that  arose  in  Chapman  v.  Barney,  129  U.  S.  677,  9  Sup. 
Ct.  Rep.  426,  where  the  court.  In  delivering  the  opinion,  used  the  following 
language:     "Snt,  aside  from  all  this,  we  are  confronted  with  the  question  of 
jurisdiction,  which,  although  not  raised  by  either  party  in  the  court  below  or 
in  this  court,  is  presented  by  the  record,  and,  under  repeated  decisions  of  this 
court,  must  be  considered.     The  ground  upon  wliicli  the  jurisdiction  of  the 
federal  court  is  invoked  is  that  of  diverse  citizenship  of  the  parties."    In 
Rohertton  v.  Cease,  97  U.S.  646,  649,  it  was  said  that,  "where  jurisdiction  de- 
pends upon  the  citizenship  of  the  parties,  such  citizenship,  or  the  facts  which 
in  legal  intendment  constitute  it,  stiould  be  distinctly  and  positively  averred 
in  the  pleadings,  or  they  should  appear  affirmatively,  and  with  equal  distinct- 
ness, in  other  parts  of  the  record.    On  looking  into  the  record,  we  find  no 
satisfactory  showing  as  to  the  citizenship  of  tlie  plaintiff.    The  allegation  of 
the  amended  petition  is  that  the  United  States  Express  CJoRipany  is  a  joint- 
stock  company,  organized  under  a  law  of  the  state  of  New  York,  and  a  citi- 
2en  of  that  state.     But  the  express  company  cannot  be  a  citizen  of  New 
York,  within  the  meaning  of  the  statutes  regarding  jurisdiction,  unless  it  be 
a  corporation.     The  allegation  that  the  company  was  organized  under  the 
laws  of  New  York  is  not  an  allegation  that  it  is  a  corporation.    In  fact,  the 
allegation  is  that  the  company  is  not  a  corporation,  but  a  joint-stock  com- 
pany; that  is,  a  mere  partnership.    *    •    *    The  company  may  have  been 
organized  under  the  laws  of  the  state  of  New  York,  and  may  be  doing  busl- 
ness  in  the  state,  and  yet  all  the  members  of  it  may  not  be  citizens  of  Uie 
state."    This  defect  in  the  petition,  being  a  jurisdictional  one,  calls  for  a 
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reversal  of  the  order,  with  costs  and  disbarsements,  bnt  without  prejudice 
to  defendants  filing  a  new  petition.    Ordered  accordingly. 

Van  Bbunt,  J.  I  do  not  ooncnr  in  the  result  of  this  opinion.  I  think 
that  the  motion  to  remand  the  cause  should  be  beard  in  the  United  States 
courts,  as  no  adjudication  that  we  can  make  will  deprive  that  court  of  juris- 
diction, if  they  hold  the  allegations  of  the  petition  to  be  sulflcient,  which  they 
may  very  well  do.    The  order  should  be  affirmed,  with-  costs. 

Daniels,  J.  I  agree  that  the  approval  of  the  bond,  and  filing  that  with 
the  petition,  transferred  this  action  to  the  United  States  circuit  court,  and 
this  court  was  thereby  divested  of  its  jurisdiction  over  it.  If  the  proceeding 
was,  for  any  cause,  irregular,  tlie  motion  to  send  the  action  back  to  this  court 
on  that  account  should  be  addressed  to  the  circuit  court;  and  this  court 
accordingly  can  do  no  less  than  to  affirm  the  order  of  the  special  term. 


Welttn  e.  Union  Marinb  Ins.  Co.,  Limited. 
(Supreme  Court,  General  Term,  First  DejMirtmetit.    March  18, 1891.) 

1.  JlAxnrE  IssuBXNca — Action  oh  Poliot— Plbadiho. 

A  uomplalnt  in  an  action  on  a  policy  of  marine  insurance,  or  oertiflcates  covered 
thereby,  is  fatally  defective  wben  it  fails  to  allege  that  the  policy  or  certificate  cor- 
ered  the  precise  loss  by  fire  and  water,  or  that  when  the  loss  occurred  the  policy 
and  oertifloate  were  still  binding. 

2.  S.urB. 

An  allegation  that "  there  still  remtdns  a  loss  on  so  much  of  the  cargo  dama^  ss 
aforesaid,  which  was  covered  by  the  certificates  aforesaid, "  is  a  mere  oonolnsion. 

Appeal  from  special  term.  New  York  county. 

Action  by  Edwin  Weltin  against  the  Union  Marine  Insurance  Company, 
Limited,  to  recover  on  a  contract  of  marine  insurance  made  by  defendant 
with  one  Staenglen,  t<  cover  the  latter's  interest  in  a  cargo  of  cotton  to  be 
shipped  from  Galveston,  Tex.,  to  Cronstadt,  Bussia.  A  portion  of  the  cargo 
was  damaged  by  fire  and  water  at  Cronstadt.  The  interest  of  the  assured 
was  assigned  to  plaintiff.  The  complaint  alleges  only  that  the  defendant  car- 
ries on  the  business  of  a  marine  insurer;  that  it  "issued  a  oertificatu  of  in- 
surance  numbered  10,802,  which  certificate  covered  and  was  intended  to 
cover  the  owner's  Interest  in  a  certain  portion  of  a  cargo  of  cotton  that  whs 
then  shipped  or  about  to  be  shipped  by  the  bark  Mitthassel,  from  Galveston,  in 
Texas,  to  Cronstadt,  in  Bussia,  to  the  extent  of  $6,350.  *  *  *  Subse- 
quently, and  on  the  same  portion  of  cargo,  and  to  cover  and  protect  the  same 
Interest,  defendant  issued  another  certificate,  numbered  4,871,  wliich  waa 
merely  additional  insurance  to  the  extent  of  S950.  *  >!■  *  That  these  cer- 
tificates •  *  •  were  issued  under  policy  No.  11,854,  •  *  *  anJ. 
when  issued,  purported  to  and  actually  did  represent  and  take  the  place  of  the 
policy,  and  convey  all  rights  of  the  original  policy-holder  as  fully  as  if  the 
property  insured  had  been  covered  by  a  special  policy  direct  to  the  holder  of 
the  certificate."  The  complaint  further  proceeds:  "The  merchandise  afore- 
said was,  subsequent  to  the  insurance  thereof,  and  on  the  voyage  contem- 
plated in  such  contract,  dispatched  from  Galveston  to  Cronstadt  on  board  the 
bark  Mitthassel,  named  in  said  certificates.  It  arrived  in  the  port  of  Cron- 
stadt, per  Mitthassel,  on  about  the  22d  day  of  May,  1885.  and  soon  thereafter 
steps  were  taken  to  discharge  the  same  by  means  of  lighters.  At  the  port  of 
Cronstadt  it  is  and  for  years  has  been  an  invariable  custom  to  discliarge  air- 
goes  from  sliips  to  the  docks  by  means  of  lighters."  It  then  alleges  that  h 
certain  lighter,  having  been  sent  along-side  the  ship  to  assist  in  the  discharge 
of  the  cargo,  took  Ore,  and  so  much  of  the  cargo  as  had  been  placed  on  board 
of  her  was  damaged;  and  judgment  is  demanded  for  the  damages  thus  oc- 
casioned.   The  complaint  was  demurred  to  as  not  stating  facts  sufficient  to 
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constitute  a  cause  of  action.    From  a  Judgment  sustaining  the  demurrer 
plainUS  appeals. 

Argued  before  Van  Brtjiit.  P.  J.,  and  Danibls  and  O'Brien,  JJ. 

Mr.  de  L.  Berier,  for  appellant.    Iiewia  Coat  Ledyard,  for  respondent 

O'Brien,  J.  The  objections  to  be  found  with  the  complaint  are  that  it  ia 
nowhere  stated  therein  what  risks  were  insured  against,  nor  whether  the 
policy  of  insurance  represented  by  the  certificates  was  a  true  policy  or  a  voy- 
age policy.  What  Is  required  in  a  pleading  is  a  brief  statement  of  facts 
showing  a  cause  of  action.  These,  though  imperfectly,  informally,  or  ar- 
gumeiitatively  averred,  or  though  the  pleading  be  indefinite  or  uncertain, 
do  not  render  the  pleading  obnoxious  to  demurrer.  Where,'  however,  as 
here,  a  suit  is  brought  to  recover  on  a  policy  of  insurance  or  certificates 
covered  thereby,  it  is  not  sufficient  to  aver  in  a  complaint  that  a  policy  was 
issued  and  a  loss  sustained.  Insurances  are  of  various  kinds,  and  many  dif- 
ferent forms  of  policy  are  in  use  covering  very  different  risks.  Here  none  of 
the  terms  of  the  policy  or  of  the  certificates  are  given.  Is  it  not  clear  that  in 
order  to  recover  it  must  be  proved  that  the  policy  or  certificates  were  in  force 
at  the  time  of  the  loss,  and  that  the  agreement  was  to  pay  such  loss  as  oc- 
curred? No  promise  to  pay  any  loss  is  alleged,  nor  is  any  description  of  the 
perils  insured  against  given.  There  is  a  single  conclusion  stated  in  para-. 
graph  8  of  the  complaint,  ttiat  "there  still  remains  a  loss  on  so  much  of  the 
cargo  damaged  as  aforesaid,  which  was  covered  by  the  certificates  aforesaid." 
Assuming  the  language  "which  was  covered"  to  refer  to  the  loss,  and  not  to 
the  damaged  cargo,  and  giving  to  "covered"  the  broadest  signification  as  a 
concise  mode  of  stating  that  the  loss  sustained  was  one  against  which  the 
assured's  interest  "was  protected,"  the  objection  still  remains  that,  in  the  ab- 
sence of  any  statement  of  facts  showing  the  terms  or  conditions  of  the  policy 
or  certificate,  this  is  a  mere  unsupported  conclusion,  and  one  which  by  the 
most  forced  construction  only  can  be  tortured  into  an  allegation  that  the  loss 
was  one  insured  against.  Admitting  every  fact  distinctly  alleged,  or  that  by 
reasonable  and  fair  intendment  can  be  implied,  there  is  still  an  absence  of  the 
averments  essential  to  plaintiS's  cause  of  action,  viz.,  that  the  policy  or  cer- 
tificates covered  the  precise  loss  by  fire  and  water,  or  that  when  the  loss  oc- 
curred the  policy  and  certificates  were  still  binding  and  in  force.  The  con- 
clusion reached  by  the  trial  judge  justified  the  judgment  sustaining  the  de- 
murrer, and  it  sliould  be  aflSrmed,  with  the  costs  and  disbursements  of  this 
appeal,  but  with  leave,  upon  payment  thereof,  and  the  costs  of  the  demurrer 
in  the  court  below,  to  serve  an  amended  complaint.    All  concur. 


Paxil  v.  Williams  et  al. 
{Supreme  Court,  Oeneral  Term,  First  Department.    March  18,  ISSU.) 

Wilis— COSSTEOCTION. 

Under  a  will  the  executors  were  directed  to  pay  oyer  to  trustees  a  specific  sum, 
with  interest  thereon  from  testator's  decease,  to  be  invested  and  held  in  trust  for 
the  benefit  of  testator's  daughter,  and  "the  interest  or  income  thereof  to  be  paid 
over  by  them  to  my  said  daughter  semi-annually,  as  the  same  shall  be  received  by 
tbem,  as  long  as  she  shall  live. "  Held,  that  the  only  interest  to  be  paid  to  the 
daughter  was  the  interest  derived  from  the  investment  of  the  money  received  by 
the  bruatees  from  the  executors,  and  not  the  interest  which  had  accrued  on  the  sum 
while  in  the  hands  of  the  executors. 

Appeal  from  special  term.  New  York  county. 

Action  by  Margaretta  Meyer  Paul  against  William  H.  Williams  and  Thomas 
£.  Egbert,  as  trustees  under  the  will  of  Christopher  Meyer,  deceased.  From 
a  judgment  dismissing  her  complaint  the  plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  O'Brien,  J  J. 

Blair  di  Rudd,  tor  appellant.    Miron  Winitlow,  for  respondents. 
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Van  BRTTirr,  P.  J.  This  action  was  brought  to  obtain  «  Judgment  that 
the  defendants,  as  trusteps  for  the  plaintiff  under  the  will  of  CbristopiieE 
Meyer,  deceased,  pay  over  to  the  plaintiff  some  $18,000,  being  a  part  of  the 
sum  of  $218,000  which  was  paid  to  the  defendants  as  such  trustees  by  the 
executors  uf  the  last  will  and  testament  of  said  Meyer,  and  claimed  to  have 
been  in  accordance  with  the  provisions  of  the  fourth  subdivision  of  the  sec- 
ond paragraph  of  bis  will.  This  paragraph  is  as  follows:  "(4)  I  will  and  di- 
rect that  my  said  executors  and  trustees  shall  out  of  the  proceeds  of  my  sirid 
real  and  personal  estate  so  devised  and  bequeathed  to  them  in  trust  as  afore- 
said, as  soon  after  my  decease  as  it  can  i-onveniently  be  done,  pay  over  to  mj 
son  John  G.  Meyer,  and  my  friend  William  H.  Williams,  of  the  city  of  New 
York,  attorney  and  counselor  at  law,  the  sum  of  two  hundred  thousand  dol- 
lars, with  interest  thereon  from  the  date  of  my  decease,  to  be  invested  by 
them  in  bonds  secured  by  first  mortgages  on  rdl  estate  in  the  city  of  New 
York,  or  in  bonds  of  the  United  States,  or  in  first  mortgiige  bonds  of  dividend 
paying  railroads  in  the  United  States,  to  be  held  in  trust  by  them  for  the  bea- 
elit  of  my  daughter,  Margaretta,  and  the  interest  or  income  thereof  to  be  paid 
over  by  them  to  mysaid  daughter  semi-annually,  as  the  sameshall  \m  received 
by  them,  as  long  as  she  shall  live.  My  said  daagliter  shall  have  ttie  right  to 
dispose  of  the  said  principal  sum  so  devised  in  trust  fur  her  benetit  by  her  last 
will  and  testament;  but,  if  she  shall  fail  to  miike  any  testamentary  disposi- 
tion of  tlie  same  during  her  life-time,  then,  upon  her  decease,  the  said  prin- 
cipal, with  any  accrued  interpst  thereon  not  disposed  of  for  her  benetlt,  shall 
lapse,  and  become  a  part  of  my  residuary  estate,  to  be  disposed  of  and  go  as 
hereinafter  provided  for  the  residue  and  remainder  of  my  estate."  The  tes- 
tator died  in  July.  18ti8,  and  his  will  was  duly  admitted  to  probate  in  the  or> 
pbans'  court  of  Middlesex  county,  N.  J.,  and  on  the  1st  of  May,  1890,  tb« 
executors  paid  to  the  defendants,  as  trustees  for  the  plaintiff  under  said  will, 
the  sum  of  $218,782.22,  bein^  9200,000,  with  interest  from  the  death  of 
said  Meyer.  The  plaintiff,  who  is  the  daughter  named  in  the  fourth  clause 
of  the  will,  claims  that  the  defendants  should  pay  to  her  the  amount  of  said 
interest,  and  this  is  the  sole  question  involved  in  this  appeal. 

It  is  urged  upon  her  behalf  that  it  was  the  intention  of  the  testator  to  se- 
cnre  to  her  the  interest  upon  such  legacy  prior  to  the  time  when  it  should  be 
paid  over  to  the  trustees,  and  that  it  was  the  testator's  desire  thus  to  provide 
for  the  wants  of  his  daughter  for  the  period  between  the  time  of  his  deosase 
and  the  time  when  the  trustees  named  in  the  will  could  claim  from  the  execu- 
tors the  payment  of  the  funds  which  constituted  the  trust.  We  fail  to  see 
how  such  an  interpretation  can  be  place<.l  upon  the  language  of  the  will  under 
consideration.  Had  the  testator  set  aside  particular  securities  which  were 
yielding  an  income,  which  should  constitute  her  portion  which  was  to  be 
transferred  to  trustees  in  the  course  of  administration,  then,  perhaps,  a  dif- 
ferent rale  might  prevail,  because  there  would  be  no  intention  uf  the  testator, 
under  such  circumstances,  that  the  income  of  the  securities  should  remain  in 
his  estate,  the  principal  being  transferred  to  the  trustees;  and  it  might  be 
fair  to  assume, — the  provision  being  made  by  the  father  for  the  support  of 
bis  daughter, — that  it  was  his  intention  that  the  income  should  belong  to  his 
daughter  from  the  time  of  his  death.  But  in  the  will  under  consideration  the 
circumstances  are  entirely  different.  A  specific  sum,  with  interest,  is  de- 
vised to  the  trustees,  which  they  are  to  hold  and  invest,  the  income  of  which 
is  to  be  paid  over  by  them  to  his  daughter  semi-annually,  as  the  same  shall  be 
received  by  them,  as  long  as  she  shall  live.  It  was  entirely  unimportant  as 
to  what  income  the  estate  might  derive  from  its  fund  during  the  period  they 
were  required  to  be  held  by  the  executors.  They  were  bound  to  pay  over  to 
the  trustees  of  the  daughter  the  $200,000  and  interest,  and  consequently  the 
interest  l>ecame  that  which  was  allowed  by  law,  no  less  and  no  greater,  en- 
tirely independent  of  the  income  of  the  estate.    There  was  no  particular  prop- 
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erfy  out  of  which  this  $200,000  and  interest  was  to  be  taken.  It  was  to  be 
paid  oyer  in  money  taken  out  of  the  estate  and  applied  to  the  uses  of  the  trust 
created  in  that  provision  of  the  will.  The  executors  liad  no  power  under  the 
will  to  pay  the  interest  to  the  daughter.  They  are  directed  to  pay  it  to  the 
trustees,  and  the  trustees  are  directed  to  invest  the  8200,000  and  interest  re- 
ceived from  the  executors,  and  pay  the  income  thereof  to  the  daughter.  There 
it  DO  authority  upon  the  part  of  the  trustees  to  pay  any  portion  of  the  sum 
which  they  received  from  the  executors  to  the  daughter.  It  is  only  the  in-. 
come  to  be  derived  from  the  investment  thereof  by  them  that  they  are  author^ 
izeU  to  pay.  It  seems  to  be  apparent  thnt  the  only  interest  which  was  to  be 
paid  over  to  the  daughter  during  her  life-time  was  the  interest  or  income  which 
might  be  derived  from  the  investment  of  the  money  received  by  the  trustees 
from  the  executors.  Tliere  is  nothing  in  tlie  other  portions  of  the  will  which 
indicate  any  different  intent  upon  the  part  of  the  testator;  and  it  would  be 
distorting  plain  and  unHinblguous  Innguage  to  attempt  to  ascribe  to  the  testa- 
tor an  intention  which  he  has  nowhere  even  fainted  at,  much  less  attempted 
to  express.  In  view  of  the  fact  that  the  contingency  of  the  lapse  of  time  be- 
tween his  death  and  the  payment  of  tlie  legacy  to  the  trustees  was  manifestly 
in  the  mind  of  the  testator,  and  he  has  provided  distinctly  and  without  am- 
biguity for  the  result  arising  from  such  a  lapse,  we  cannot  say  that  his  inten- 
tion was  different  from  that  which  he  has  expressed.  The  judgment  should 
therefore  be  affirmed,  with  costs.    All  concur. 


Jabtis  v.  Lynoh. 

{Buvreme  Comt,  Qeneral  Term,  Firtt  Department    February  11, 1891.) 

EiKDnvr — SuFncnENCT  of  Evidencb. 

In  an  action  to  recover  possession  of  real  property,  the  deeds  and  devises  through 
whiob  plaintiff  claimed  title,  subsequent  to  a  deed  made  in  1740,  described  the  prop- 
erty conveyed  only  in  the  most  general  terms ;  and  nothing  was  shown  to  brin^  the 
premises  sought  to  be  recovered  within  the  description  of  the  deed  of  1740.  Held, 
that  no  judgment  could  be  rendered  for  plaintiff. 

Exceptions  from  circuit  court.  New  York  county. 

Action  by  Nathaniel  Jarvis,  Jr.,  a.i;ainst  Sarah  Lynch.  On  the  trial,  at  the 
conclusion  of  plaintiff's  case,  a  motion  by  defendant  to  dismiss  the  complaint 
was  granted,  and  plaintifC's  exceptions  were  ordered  to  be  heard  in  the  first 
instance  at  the  general  term. 

Aigued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 

Anderson  Prioe,  (ff.  W.  Cotterill  and  William  B.  Harrison,  of  connsel,) 
for  plaintiff.  Anderson  A-  Howland,  (Henry  H.  Anderson,  Cluirlet  E.  Mil' 
ler,  and  George  Welwood  Murray,  of  counsel,)  for  defendant. 

Van  Bbttnt,  P.  J.  This  action  Is  one  of  ejectment  to  recover  possession 
of  premises  consisting  of  a  block  of  land  in  the  city  of  New  York,  bounded 
by  155tli  and  156th  streets  and  Eighth  avenue,  and  the  exterior  street  along 
the  Harlem  river.  The  plaintiff,  to  establish  bis  cause  of  action,  introdnoed 
evidence  by  which  he  claimed  to  show  title  in  himself  of  the  premises  in  ques- 
tion. Various  objections  were  raised  to  the  completeness  of  the  evidence, 
which  were  substantially  as  follows:  First,  that  the  premises  in  question  were 
between  high  and  low  water  mark  of  the  Harlem  river,  and  did  not  pass  by 
the  grant  to  the  freeholders  and  inhabitants  of  Harlem;  second,  that  the 
pluntifE  showed  no  record  chain  of  title ;  third,  that  the  deeds  in  question  do 
not  locate  the  property,  or  any  part  of  it,  so  as  to  enable  the  court  or  jury  to 
reuder  judgment;  fourth,  that  the  plaintiff  has  shown  no  title  to  the  property 
in  question;  and,  J!/th,  that  the  plaintiff  has  shown  no  right  of  possession  <tf 
the  property  in  question. 
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A  very  interesting  question  is  raised  by  the  first  ground  upon  which  the 
motion  to  dismiss  the  complaint  is  founded.  It  is  urged  that  the  court  of  ap- 
peals in  the  case  of  Mayor  v.  Hart,  95  N.  Y.  443,  has  decided  this  question 
adversely  to  the  claim  of  the  plaintiff.  But  we  thinis  upon  an  examination 
of  that  oi^e,  and  of  the  proofs  in  the  case  at  bar.  It  might  very  well  be  argued 
that  the  decision  of  that  case  is  not  conclusive  upon  tlie  question  as  to  whettier 
the  title  to  property,  located  as  it  is  claimed  the  property  in  question  was,  did 
not  pass  by  the  grant  to  the  freeholders  and  inhabitants  of  Harlem,  in  that  it 
does  not  seem  to  have  laid  in  the  water-way,  as  the  property  under  discussion 
in  the  case  cited  undoubtedly  did.  But  it  is  useless  to  enter  into  a  discus- 
sion of  this  point,  as  well  as  any  of  the  others  which  are  raised,  for  tlie  reason 
that  we  think  that  the  third  ground  is  an  insuperable  bar,  under  tlie  proof  as 
it  stands,  to  the  plaintiff's  recovery;  and  that  is,  that  the  deeds  do  not  so  lo- 
cate the  property,  or  any  part  of  It,  as  to  enable  the  court  or  jury  to  render 
judgment.  We  have  examined  the  evidence,  and  re-examined  it,  to  see  if 
there  was  anything  in  question  with  that  which  seems  to  have  been  men- 
tioned in  the  grants  through  which  the  plaintifF  claims  title.  The  latest  de- 
scription contained  in  the  deeds  or  grants  is  that  in  the  conveyance  made  by 
Barent  Waldron  to  John  Myer  in  August,  1740.  It  may  be  said  that  this  is 
an  erroneous  statement,  because  John  Myer,  in  1743,  conveyed  the  property 
to  Abraham  Myer  by  the  same  description,  and  Abraham  Myer  conveyed  it 
to  Arent  Myer  in  March,  1746,  by  the  same  description.  The  plaintiS  then 
derives  title  through  the  will  of  Arent  Myer,  who  devised  all  his  property  to  his 
wife  and  children.  In  1794  these  children  conveyed  to  Aaron  Bussing  all  the 
real  estate  which  Arent  Myer,  deceased,  devised  to  them.  By  the  will  of  Aaron 
Bussing,  in  1829,  various  pieces  of  property  were  speciQcally  devised,  and  the 
balance  was  given  in  trust  for  his  hell's,  and  these  heirs,  in  1861,  united  in  a 
conveyance  of  this  property  of  land  under  water  not  specially  devised  to  the 
plaintifF  in  this  suit.  It  will  thus  be  seen  that  no  attempt  has  been  made  to  de- 
scribe the  property  in  question,  except  in  the  most  general  way,  since  the  con- 
veyance of  Waldron  to  Myer.  It  was  sought  to  supplement  this  evidence  by 
proof  that  during  the  life-time  of  Aaron  Bussing  he  had  exercised  certain 
rights  of  ownership  over  the  land  in  question,  such  as  cutting  sedge,  etc. 
But  this  evidence  it  is  not  claimed  was  sufficient  to  establish  a  title  by  ad- 
verse possession,  but  was  only  offered  for  the  purpose  of  showing  that  the 
plaintiff  or  his  grantors  had  been  in  possession  of  the  property  in  question, 
and  exercised  rights  of  ownership  thereon,  in  order  to  prove  seisin  of  bis  gran- 
tors. Therefore,  unless  the  chain  of  title  is  made  out,  and  there  was  sufficient 
in  the  former  deeds  to  show  that  the  title  to  this  property  had  vested  in  Aaron 
Bussing,  these  acts  amounted  to  nothing;  and,  in  order  that  we  should  de- 
termine as  to  whetlier  the  title  to  this  property  had  vested  in  Aaron  Bussing, 
it  would  be  necessary  to  locate  the  property  contained  in  the  grants  which  have 
been  previously  mentioned.  There  is  nothing  whatever  which  brings  the 
property  involved  in  this  litigation  within  the  description  or  terms  of  the  deed 
from  Waldron  to  Myer.  Under  these  circumstances,  it  cannot  be  said  that 
any  chain  of  title  is  made  out,  even  to  the  freeliolders  and  inhabitants  of  Har- 
lem, upon  the  grant  from  whom  the  plaintiS  relies.  This  want  of  definiteness 
of  location  seems  to  be  at  the  foundation  of  the  plaintiff's  case,  and,  without 
some  more  accurate  proof  locating  the  property  conveyed  to  Myer,  we  fail  to 
see  how  the  court  or  a  jury  can  be  called  upon  to  speculate  as  to  whether  the 
property  mentioned  in  the  complaint  may  or  may  not  have  been  included  in 
that  description.  Various  exceptions  were  talcen  to  the  admissibility  of  evi- 
dence during  the  trial,  but  none  seems  to  have  any  particular  bearing  upon  the 
question  herein  stated,  and  it  does  not  seem  to  be  necessary  to  discuss  them 
at  length.  The  exception  should  therefore  be  overruled,  and  judgment  o^ 
dered  for  the  defendant,  with  costs. 
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In  re  McQueen's  Estate. 

FANixrmis  v.  MoQueen. 

(Supreme  Ootirt,  Oentral  Term,  Sirtt  Department.    Uartdi  18, 189L) 

1.  Witness — Pritileobd  CoMinmioATioNB — Phtbioianb. 

On  a  reference  of  a  claim  against  the  estate  of  an  intestate  for  services  as  a  pro- 
fessional nurse,  which  was  disputed  by  the  administrator,  physicians  who  had  at- 
tended deceased  testified  that  the  claimant  acted  as  his  nurse,  and  that  their  Imowi- 
edge  of  the  fact  was  derived  from  having  seen  her  acting  in  that  capacity,  and  from 
statements  to  that  effect  made  to  them  bv  the  intestate.  Held,  that  this  was  not 
within  Code  Civil  Proc.  N.  Y.  i  884-,  forbidding  a  physician  to  disclose  "any  infor- 
mation which  he  acquired  in  attending  a  patient  in  a  professional  capatuty,  and 
which  was  necessary  to  enable  him  to  act  in  that  capacity. " 

li  Bamb — Transactions  with  Ueoedests. 

Claims  against  the  estate  of  an  intestate,  presented  by  two  physicians  and  a 
nurse  who  attended  him  in  his  last  illness,  for  their  professional  services,  were  dis- 
puted by  the  administrator,  and  were  referred,  pursuant  to  statute,  to  the  same 
referee,  by  the  same  order  of  reference.  Held,  that  thus  joining  the  claims  In  the 
reference  did  not  deprive  either  proceeding  of  its  indiriduality,  and  that  the  phy- 
sicians were  not  incompetent  to  testify,  in  support  of  the  claim  of  the  nurse,  to 
personal  transactions  wiih  the  intestate,  as  being  parties  to  the  proceeding,  within 
Code  Civil  Proc  N.  Y.  i  tj29,  prohibiting  such  testimony  by  "a  party  or  •  person 
Interested  in  the  event " 

t,  Kbperesce— Findings— BuFHOiENCT  of  EvideKok. 

The  conclusion  of  a  referee  In  such  a  proceeding  will  not  be  disturbed  by  the 
court  on  a  question  of  the  weight  of  evidence,  where  there  is  evidenoe  sufQcient  to 
sustain  it. 

Appeal  from  special  term.  New  York  county. 

Claim  by  Sarah  J.  Fandjiris  against  the  estate  of  Alfred  G.  McQueen,  de- 
ceased, presented  to  John  McQueen,  as  administrator  of  said  estate,  and  re- 
ferred under  Rev.  St.  pt.  2,  c.  6,  tit.  3,  art.  2,  §  36,  providing  for  the  reference  of 
any  claim  so  presented,  "if  the  executor  or  administrator  doubt  the  justice" 
of  the  claim.  The  claim  was  for  services  rendered  to  the  intestate  as  a  pro- 
fessional nurse  in  bis  last  illness;  and  two  otherclaims,  presented  by  the  pby- 
sicians  who  attended  him  in  the  same  illness,  were  also  referred  to  the  same 
referee  by  the  same  order  of  reference;  and  the  physicians  testified  in  support 
of  the  claim  of  the  nurse  at  the  hearing  thereon.  The  referee  reported  in 
favor  of  the  claimant.  The  administrator  moved,  on  a  case  containing  ex- 
ceptions, for  a  new  trial,  which  was  denied;  and  he  appeals  from  the  order 
denying  his  motion.  Code  Civil  Proc.  N.  Y.  §  829,  provides:  "Upon  the 
trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special  proceeding,  a 
party  or  a  person  interested  in  the  event  •  *  *  shall  not  be  examined  as 
a  witness  in  his  own  behalf  or  interest  *  *  *  against  the  executor,  admin- 
istrator, or  survivor  of  a  deceased  person."  Code  Civil  Proc.  N.  Y.  §  834, 
provides:  "A  person  duly  authorized  to  practice  physic  or  surgery  shall  nol 
be  allowed  to  disclose  any  information  which  be  acquired  in  attending  a  pa- 
tient in  a  professional  capacity,  and  which  was  necessary  to  enable  him  to  act 
in  that  capacity."     For  former  report,  see  11  N.  Y.  Siipp.  510. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Oeorge  P.  Webster,  (Allen  McDonald,  of  counsel,)  for  appellant.  A,  8. 
Diossy,  {Daniel  Clark  Briggs,  of  counsel,)  for  respondent. 

Van  Brxtnt,  F.  J.  We  have  examined  tlie  record  in  the  case  at  bar,  and 
IM  no  reason  to  differ  from  the  conclusion  arrived  at  by  the  judge  at  the 
special  term.  None  of  the  objections  presented  upon  the  record  are  well 
taken,  and  we  do  not  think  it  necessary  to  refer  to  them  in  detail,  because 
the  counsel  for  the  appellant  has  not  considered  the  question  of  suflBcient  im- 
portance to  refer  in  his  points  to  the  correct  folios  in  the  case  affecting  the 
Same,  but  reference  Is  made  to  folios  in  some  imaginary  case  which  is  not  be- 
fore the  court.  The  order  should  be  affirmed,  with  costs. 
v.l3N.Y.8.no.6 — i6 
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Daniels,  J.,  {concurring.)  The  objections  taken  to  the  evidence  obtained 
frcMn  the  physicians,  and  the  motion  to  strike  out  their  answers,  were  devoid 
of  legal  foundation.  What  they  testifled  to  concerning  the  claimant'sservices 
and  employment  in  no  way  entrenched  upon  section  834  of  the  Code  of  Civil 
Procedure.  It  was  not  Information  at  all  entering  into  their  professional  con- 
duct aa  the  physicians  of  the  intestate,  but  related  to  a  wholly  distinct  and 
separate  subject.  Neither  was  either  of  the  physicians  a  party  to  her  pru- 
cee<ling,  nor  whs  this  claimant  a  party  to  the  proceeding  of  either  physician. 
Joining  them  in  the  reference  agreed  upon  and  ordered  did  not  deprive  either 
proceeding  of  its  individuality;  and  the  oath  administered  was  entirely  regu- 
lar. The  evidence,  too,  was  sufficient  to  sustain  the  conclusion  of  the  referee. 
It  was  for  him  to  decide  upon  the  weight  of  the  evidence  given.  There  are 
other  objections,  but  they  seem  to  be  clearly  frivolous,  and  the  order  should 
be  affirmed,  with  costs. 

Bkadt,  J.,  concurs. 


LiviNasTON  V.  Nsw  Tore  Ex.  B.  Oo.  et  oL 
(Suprvnw  Court,  Special  Term,  New  York  County.    June  80, 18D0.) 

X,  Pkacticb— Sebvicb  of  Notict  of  Appeai^-Os  Advbbsb  AnORITBT. 

Dropping  a  notice  of  appeal  Into  the  office  of  the  attorney  for  the  advene  party 
through  the  letter-slot  in  the  offloe  door  is  leaving  It  in  a  "oonspioaouB  place, ' 
within  the  meaning  of  Code  Civil  Froc  N.  Y.  §  797,  subd.  8,  which  permits  the  serv- 
ice of  a  paper  on  an  attorney,  if  there  is  no  person  In  charge  of  lus  ofica,  and  the 
service  u  made  between  0  a.  m .  and  0  p.  m.,  ^  by  leaving  It  in  a  conspicnons  place  in 
his  office. " 
a.  Bamb— SirpFLTnra  Dbfbcts  nr  Affbai.  Fboobbdinos. 

Where  a  notice  of  appeal  was  seaaonably  and  properly  aarred  on  the  advene 
party,  the  snpreme  court,  under  the  authority  expressly  veatad  In  it  by  Code  Civil 
Froc.  N.  T.  i  1308,  may  permit  the  notice  of  appeal  to  be  served  on  the  dark  of  the 
court  after  the  time  limited  by  law. 

Reversed  In  11  N.  Y.  Supp.  859. 

At  chambers.  Action  by  Caroline  Dvlngston  against  the  New  York  I3e- 
▼ated  Bailroad  Company  and  the  Manhattan  Bailway  Company.  There  was 
a  judgment  in  plaintiff's  favor.  On  the  last  day  on  which  notice  of  appeal 
could  seasonably  be  served, — .June  7,  1890, — a  clerk  of  defendants'  attorneys 
served  the  notice  of  appeal  at  about  3  p.  n.,  by  dropping  it  through  a  letter- 
slot  in  the  door  of  the  office  of  plaintiff's  attorney.  Ko  notice  was  served  on 
the  clerk  of  the  court,  and  defendants  now  apply  for  permission  to  serve  said 
notice  of  appeal  on  tlie  clerk  nune  pro  tunc  as  of  June  7,  1890.  under  Code 
Civil  Froc.  N.  Y.  §  1303,  which  provides:  "Wltere  the  appellant  seasonably 
and  in  good  faith  serves  the  notice  of  appeal  either  upon  the  clerk  or  upon  the 
adverse  party  or  his  attorney,  but  omits,  through  mistake,  inadverteuce.  or 
excusable  neglect,  to  serve  it  upon  the  other,  •  •  •  the  court  •  *  • 
may  in  its  discretion  permit  the  omission  to  be  supplied."  Code  CivU  Froc 
§  797,  subd.  3,  permits  the  service  of  a  paper  "upon  an  attorney,  if  there  is 
no  person  in  charge  of  his  office,  and  the  service  is  made  between  six  o'clock 
in  the  morning  and  nine  o'clock  in  the  evening,  *  *  *  by  leaving  it  in  a 
conspicuous  place  in  his  office." 

8.  B.  Livingston,  for  plaintiff.  Brainard  Toilet,  (DavUt  dt  RajMllo,  of 
ooansel,)  for  defendants. 

Imorabam,  J.  I  think  the  notice  of  appeal  was  served  on  the  afternoon  of 
Jane  7tb.  The  person  making  the  service  swears  positively  to  that  effect, 
and  the  affidavits  of  the  plaintiff  merely  that  persons  going  into  the  office  did 
not  see  the  paper  on  the  floor.  It  does  not  appear  how  the  paper  could  be 
served  on  Sunday,  when  the  building  was  probably  closed.  The  woman  who 
•leans  the  office  says  she  went  in  early  Monday  morning,  and  there  found  the 
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peper  on  the  floor.  It  might  well  be  that  on  Saturday  evening,  when  the 
janitor  went  into  the  oQice,  it  was  somewhat  dark,  and  for  that  reason  the 
p«per  was  not  noticed.  The  only  question  is  whether  the  notice  of  appeal 
-was  left  in  a  conspicuous  plaoe  in  the  oflSce  of  the  plaintiff's  attorney.  When 
the  cterk  sffl'ving  the  paper  arrived  three  he  found  the  office  door  closedt  with 
a  hole  tlirough  the  door,  and  into  that  hole  the  paper  was  placed;  and  it  ap- 
pears that,  after  going  through  the  hole,  it  fell  on  the  floor  in  front  of  the 
door.  I  am  inclined  to  think  that  this  waa  a  conspicuous  place  in  the  office. 
It  was  noticed  by  the  person  going  into  the  office  on  Monday  morning,  and 
placed  upon  the  desk  of  plaintifi's  attorney,  and  received  by  him  on  Monday 
morning,  when  he  arrived  at  his  office.  As  thedefendants  evidently  intended 
to  appeal  from  the  judgment  in  good  faith,  and  as  the  notice  of  appeal  was 
seasonably  served  upon  plaintiff's  attorney,  the  court  has  power,  under  sec- 
tion 1SU3  of  the  Code,  lo  permit  the  notice  of  appeal  to  be  served  upon  the 
clerk;  and  nnder  the  circumstances  I  think  that  relief,  should  be  granted,  de> 
fendants  to  pay  costs  of  this  motion. 

Fayhxa  e.  Mobbiti. 
(Supreme  Court,  Special  Term,  New  York  Covmtv-    April  7, 1800.) 
OonirrEB-CiAiH — Vixxoma — Whbh  Replt  Nbcbssabt. 

Code  Civil  Proc.  N.  Y.  J  514,  wbich  requires  a  reply  to  a  oooBteiMslaim,  applies 
only  where  the  new  matter  In  the  answer  is  specifioally  described  as  a  counter- 
claim; and  where  the  new  matter  is  not  so  described,  but  pleaded  as  a  defense,  it 
Is  to  be  deemed  controverted  by  plaintiff  by  traverse  or  avoidanoe,  as  provided  by 
section  S23,  and  defendant's  motion  for  jadgment  for  want  of  a  reply  will  be  de- 
nied. 

At  chambers.  Action  by  Favilla  against  Moretti  for  breach  of  the  condi- 
tions on  a  sale  of  a  restaurant.  Defendant  answered,  and  now  moves  for 
Judgment  for  want  of  a  reply. 

William  O.  Campbell,  (James  A.  Brady,  of  counsel,)  for  plaintiff.  Jamet 
Flynn,  for  defendant. 

Lawbemoe,  J.  The  matters  alleged  in  the  answer  are  not  pleaded  by  the 
defendant  as  a  counter-claim,  but  as  a  defense.  It  is  alleged  that  the  agree- 
ment between  the  plaintiff  and  the  defendant  for  the  sale  by  the  defendant 
to  the  plaintiff  of  the  Caf^  Moretti  was  upon  the  condition  that  the  defend- 
ant should  not,  within  three  months  thereafter,  open  a  similar  eafi,  hotel,  or 
restaurant  below  Thirteenth  street,  in  tlie  city  of  New  York,  or  allow  any 
one  else  to  use  his  name  for  a  similar  purpose;  that  when  the  terms  and  con- 
ditions of  said  contract  were  so  agreed  upon  the  plaintiff  procured  the  contract 
to  be  written,  preparatory  to  being  signed,  and  so  produced  and  presented  the 
same  to  defendant  to  be  signed  by  him;  that  the  defendant,  who  cannot  read 
English,  asked  the  plaintiff  if  it  was  written  as  they  had  agreed,  and  was  told 
by  him  it  was;  and  the  defendant,  supposing  and  believing  that  it  was.  and 
relying  on  the  plaintiff's  statement,  snbsci-ibed  his  name  to  the  contract.  It 
is  then  alleged  that  the  defendant  did  not  know  the  agreement  not  to  open  a 
similar  eo/i^,  hotel,  or  restaurant  was  notlimited  in  the  agreement  as  written 
to  three  montlis,  until  the  commencement  of  this  action;  that  the  defendant 
subscribed  his  name  in  ignorance  of  the  tact  that  the  written  paper  did  not 
truly  express  the  contract  as  ma^le;  tliat  the  plaintiff  was  guilty  of  fraud  and 
deceit;  and,  while  admitting  that  he  has  opened  a  similar  cafi  below  Thir- 
teenth street,  he  avers  that  he  did  not  do  so  until  after  the  expiration  of  three 
months  from  April  23,  1888,  the  date  of  the  delivery  of  the  possession  of  the 
Caf^  Moretti  to  the  plaintiff.  Judgment  is  therefore  demanded  that  the  con- 
tract be  reformed  so  as  to  express  the  true  agreement  tietween  the  parties,  etc. 
No  reply  having  been  interposed  to  this  answer,  it  is  claimed  that  thedefend- 
antis  entitled  to  judgment  wittwut  making  anyproof  of  the  facts  alleged.  The 
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position  cannot  be  sustained.  The  court  of  appeals  held  in  Society  v.  Cuyler, 
75  N.  Y.  511.  tliat  tlie  connter-claim  must  be  described  as  such,  where  the 
question  turned  upon  the  want  of  a  reply.  And  in  Acer  v.  Hotchkiss,  97  N. 
Y.  408,  409,  where  the  cases  on  this  point  are  collected,  the  court  saj,  after 
referring  to  the  case  in  75  N.  Y.,  supra :  "Such  a  rule  is  essential  to  protect  a 
plaintiff  from  being  misled  by  an  answer,  and  to  prevent  the  snare  of  a  coun* 
ter-claim  lurking  under  the  cover  of  a  supposed  defense,  and  unconsciously 
admitted  by  a  failure  to  reply."  See,  also.  Bates  v.  Roteerans,  37  N.  Y. 409. 
Furthermore,  aa  the  defendant  seeks  affirmative  relief  in  asking  for  a  refor- 
mation of  the  contract,  he  is  bound  to  make  proof  of  the  facts  on  which  he 
relies  as  entitling  him  to  such  relief.  The  new  matter  h^ing  pleaded  as  a  de- 
fense, and  not  as  a  counter-claim,  under  section  522  of  the  Code  of  Civil  Pro- 
cedure, is  to  be  deemed  controverted  by  the  plaintitT  by  traverse  or  avoidance. 
The  defendant's  motion  for  judgment  will  therefore  be  denied,  and  the  cause 
j  restored  to  the  calendar. 

!  

I 


MuNBO  V,  Smith  et  cH. 
(Snpreme  Court,  Oeneral  Term,  S%rit  Department.    Vebmrj  11, 1891.) 
1.  Tbase-Mark — Injunction. 

Plaintift  was  the  publisher  of  a  work  of  flcUon  under  the  title  "Old  Sleuth,  the 
Detective, "  on  the  cover  of  which  was  that  title,  with  a  picture  representioK  "Old 
Sleuth. "  Defendants  published  a  story  called  "Bruce  Angelo,  by  Old  Sleuth,"  on 
the  cover  of  which  was  that  title,  with  a  picture  of  the  alleged  author,  copied  from 
the  picture  on  the  cover  of  plaintlfTs  hook,  sod  the  name  "Old  Sleuth,  the  Detect- 
ive, "  applied  to  that  picture.  In  an  action  by  plaintiff  for  an  injunction  against  de- 
fendants' publication  the  evidence  showed  at  most  that  a  casual  or  hasty  purchaser 
might  be  misled  thereby,  but  not  that  any  purchaser  was  iu  fact  misled,  or  that 
there  was  any  intention  to  deceive,  or  that  plaintiff  was  injured  by  the  representa- 
tions made  on  the  cover  of  defendants'  book;  and  it  did  not  appear  that  an  ordinary 
purchaser  would  be  deceived  thereby.  Held  that,  although  plaintiff  had  acquirtjd 
an  exclusive  right  to  ttie  title  "Old  Sleuth,  the  Detective, "  as  applicable  to  a  work 
of  fiction,  as  he  had  no  property  right  in  the  name  as  indicating  authorship,  and 
could  not  have  any  property  right  in  the  picture,  that  being  no  trade-mark,  but  a 
mere  illustrative  feature  of  the  work,  there  was  oo  suoh  invasion  of  liis  rights  as 
to  entitle  him  to  an  injunction. 

I.  Ck>ST8 — ^KXTRA.  AULOWANCB. 

An  action  to  restrain,  as  an  infringement  of  plaintiff's  exclusive  right  to  the  title 
of  a  book,  the  publication  by  defendants  of  a  book  on  the  cover  of  whioh  that  title 
appeared  as  the  name  of  the  author,  with  a  picture  copied  from  the  cover  of  plain- 
tiff's book,  was  brought  after  defendants  had  offered  to  dispense  with  the  use  of 
such  picture  in  .'  aure.  There  was  no  proof  that  any  purchaser  was  deceived. 
Held  that,  on  judgment  for  defendants,  it  was  a  proper  exercise  of  discretion  to 
award  them  costs  and  an  extra  allowance. 

Appeal  from  special  term,  New  York  county. 

Action  by  George  Munro  against  Ormund  O.  Smith,  George  C.  Smith,  and 
Cora  A.  Smith.  On  trial  by  the  court  without  a  jury  the  complaint  was  dis- 
missed, with  costs  and  an  extra  allowance  to  defendants.  Plaintiff  appeals 
from  the  judgment  for  defendants  entered  thereon.  For  former  r°port8.  see 
2  N.  Y.  Supp.  313;  6  N.  Y.  Supp.  426;  7  N.  Y.  Supp.  947;  8  N.  Y.  Supp. 
671;  and  11  N.  Y.  Supp.  940. 

Argued  before  Van  Kuunt,  P.  J.,  and  Babtlett  and  Barrett,  JJ. 

Roger  Foster,  for  appellant.    Archibald  L.  Sessions,  for  respondents. 

Barrett,  J.  There  can  be  no  doubt  tliatthe  plaintiff  has  acquired  the  ex- 
clusive right  to  the  title  "Old  Sleuth,  the  Detective,"  as  applicable  to  a  work 
of  tiction.  Nor  can  there  be  any  doubt  of  his  right  to  couple  with  that  name 
a  picture  or  other  token,  and  ttius  to  found  a  trade-mark  in  the  comldnation 
of  title  and  token.  The  difficulty  here,  however,  is  twofold :  First,  the  picture 
is  nut  such  a  token,  l>ut  a  mere  illustration  of  a  character  in  the  book.  (Munro 
V.  Smith,  8  N.  Y.Supp.  671;)  and,  second,  the  defendants  have  not  infringed 
uoon  tlie  title  "Old  Sleuth,  the  Detective,"  as  applied  to  a  work  of  fiction.  If 
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they  had  infringed  npon  the  title,  then  the  copying  of  the  picture,  though 
sucli  picture  may  be  notliing  more  than  an  illustration,  would  be  evidence  of  a 
fraudulent  purpose.  Indeed,  if  there  were  a  doubt  engendered  by  a  variation 
in  the  title, — that  is,  whether  or  not  such  variation  was  merely  colorable, — 
tlie  pictorial  context  might  properly  be  referred  to,  to  solve  such  doubt.  In 
other  words,  the  whole  title-page  could  be  looked  at  to  ascertain  whether  the 
defendants  were  appropriating  the  name  and  trade-mark  wliich  the  plaintiff 
had  adopted  to  designate  his  publications.  The  real  question  in  this  case,  is 
just  there.  Have  the  defendants  done  this?  If  they  have,  they  should  have 
been  enjoined;  but  if  they  have  acted  innocently,  and  the  resemblance  be- 
tween the  respective  title-pages  is  so  slight  that  there  is  no  probability  or 
likelihood  of  deception,  the  case  was  properly  disposed  of.  It  is  clear  that 
the  plaintiff's  property  rights  with  regard  to  the  name  of  "Old  Sleuth"  are  no 
greater  than  we  have  indicated.  He  had  no  property  in  the  name  as  indicat- 
ing authorship.  Mr.  Halsey  has  a  perfect  riglit  to  publish  new  novels,  from 
time  to  time,  and  to  say  that  tliey  are  by  the  author  of  "Old  Sleuth,  the 
Detective;"  or — using  his  nom  deplume — by  "Old  Sleuth;"  and  he  may  con- 
fer that  same  riglit  upon  the  defendants.  Nor  has  the  plaintiff  a  property 
right  in  the  picture  of  "Old  Sleuth," — that  is,  in  the  pictorial  form  or  idea 
which  we  find  on  the  title-page, — for  the  reason,  already  suggested,  that  that 
picture  is  not  in  any  sense  a  trade-mark,  indicating  the  publisher  or  his 
publications,  but  a  mere  illustrative  feature  of  a  particular  work  or  series  of 
works  of  Action.  The  question,  then,  is  narrowed  down  to  this:  Would  an 
ordinary  purchaser  of  these  stories  be  likely  to  be  deceived  by  the  defendants' 
title-page?  Would  he,  instead  of  a  new  story  by  "Old  Sleuth,"  believe  that 
he  was  purchasing  "Old  Sleuth,  the  Detective,"  or  one  of  that  series  to  which 
the  plaintiff  has  appropriated  the  name  "Old  Sleuth?"  Ws  think  not.  We 
have  examined  the  two  coven  or  title-pages,  and  can  see  no  reasonable  ground 
for  mistake  on  this  head.  The  attention  of  the  buyer  would  undoubtedly  be 
called  by  the  defendants'  cover  to  "Old  Sleuth"  and  to  "Old  Sleuth,  the  De- 
tective;" and  one  who  was  acquainted  with  the  stories  in  which  "Old  Sleuth" 
had  figured  might  not  unnaturally  be  expected  to  stop  and  look  at  this  novel 
title-page.  But  for  what  purpose?  Plainly,  to  see  if  it  was  a  new  edition  of 
the  old  story  which  lie  had  previously  read,  or  a  new  story  in  which  the 
admired  character  would  again  figure.  And  what  would  he  find  if  he  could 
read  plain  English?  Not  at  all  a  story  caUed  "Old  Sleuth,"  or  "Old  Sleuth, 
the  Detective,"  or  a  story  in  which  that  character  was  promised  as  one  of  the 
dramatis personce,  but  a  story  called  "Bruce  Angelo,"  by  "Old  Sleuth."  He 
would  see  a  picture  of  the  alleged  author,  and  the  name  "Old  Sleuth,  the  De- 
tective," applied  to  that  picture.  He  would  see  nothing  of  the  plaintiff's 
"Old  Sleuth  Library,"  but,  instead,  the  defendants'  "Secret  Service  Series;" 
and,  finally,  the  publishers'  names,  "Street  &  Smith,"  plainly  printed  at  the 
bottom  of  the  page.  It  is  true  that  the  learned  judge  at  special  term  has 
found  that  the  picture  upon  the  defendants'  cover  was  copied  from  that  upon 
the  plaintiff's,  and  that  this  was  calculated  to  mislead  a  casual  purchaser,  or 
one  purchasing  a  book  in  haste  or  without  close  observation,  into  mistaking 
the  book  for  an  edition  of  "Old  Sleuth,  the  Detective;"  but  he  expressly  re- 
fused to  find  that  an  ordinary  purchaser  would  be  likely  to  be  thus  misled. 
He  also  refused  to  Qnd  that  the  defendants  thus  acted  fraudulently  or  in  bad 
faith,  or  with  intent  to  deceive  buyers  or  to  cheat  the  plaintiff.  He  also  re- 
fused to  tind  that  the  defendants  have  thus  obtained  profits,  or  that  a  contin- 
uation of  their  acts  will  cause  the  plaintiff  irreparable  injury,  so  great  that  no 
duniages  in  an  action  at  common  law  would  afford  him  any  adequate  remedy. 
There  was,  in  fact,  no  evidence  in  the  case  that  any  purchaser  ever  was  de- 
ceived, or  that  the  plaintiff  whs  injured  in  the  slightest  degree  by  the  repre- 
sentations made  by  the  defendants'  cover  or  title-page.    Indeed,  we  have  con- 


Digitized  by 


Google 


710  NEW  YORK   SOPPLEMBNT,  Vol.  13.  [Sup.Ct. 

siderable  donbt  of  the  accuracy  of  the  finding  that  even  a  casual  or  hasty  pnr- 
chaser  could  be  deceived. 

Under  these  ciTcnmstances  the  plaintiff  was  not  entitled  to  an  injnnction. 
We  do  not  concur  in  the  opinion  of  the  leitrnecl  judge  that,  even  if  tlie  de- 
fendants' cover  was  designed  as  a  fraudulent  imitation  of  the  first  number  of 
the  "Old  Sleuth  Lil)rary,"  and  was  calculated  to  deceive  a  purchaser  of  ordi- 
nary intelligence,  the  plaintiff  could  still  have  no  relief.  If  these  facts  bad 
appeared,  we  think  the  plaintiff  would  have  been  entitled  to  an  injunction 
even  without  proof  of  actual  sales  to  persons  who  were  deceived.  In  Bdel- 
aten  v.  Sdelsten,  1  De  6ex,  J.  &  3.  200,  liOrd  Westburt  said  that  it  was 
not  "necessary  for  relief  in  equity  that  proof  should  be  given  of  persons  hav- 
ing been  actually  deceived,  and  having  bought  goods  with  the  defendant's  mark 
under  the  belief  that  they  were  the  manufacture  of  the  plalntifls,  provided 
the  court  be  satisfied  that  the  resemblance  is  such  as  would  be  likely  to  cause 
the  one  mark  to  be  mistaken  for  the  other."  But,  in  the  absence  of  proof  of 
the  intention  to  deceive,  or  that  purchasers  have  actually  been  misled  by  a  r^ 
semldance,  if  the  two  trade-marks  are  not  to  the  eye  of  the  court  either  al- 
together identical,  or  so  similar  that  the  court  considers  the  difference  unsub- 
stantial, an  injnnction  will  be  refused.  Coffeen  v.  Brunton,  5  McLean,  256. 
Several  authorities  were  examined  in  Cope  v.  Evans,  L.  B.  18  Eq.  CJas.  151, 
and  Vice-Chancellor  Ham.  states  the  result  in  these  words:  "That  the  law 
of  the  court  is  that  it  will  not  grant  the  injunction  unless  it  is  satisfied  that 
there  will  be  deception,  or  that  there  is  a  probability  or  Hkelibood  of  de- 
ception, or,  in  Lord  Kimgsdowns'  words,  that  what  the  defendant  does  is  cal- 
culated to  deceive.  The  burden  of  proof  is  on  the  plaintiffs,  there  being 
no  proof  of  actual  deception,  and  no  proof  that  the  defendants'  object  was 
deception."  It  follows  both  from  the  findings  and  our  own  inspection  of 
the  covers,  that  a  case  for  equitable  interference  was  not  made  out.  The 
finding  with  respect  to  a  casual  purchaser  is  not  the  criterion  In  »  case 
like  the  present.  The  rule  has  regard  to  the  ordinary  purchaser.  1  agree 
with  Sir  George  Jessel  in  Mani^acluring  Co.  v.  Wilson,  2  Ch.  Div.  447, 
when  he  says:  "I  am  not,  as  I  consider,  to  decide  canes  in  favor  of  fools  and 
idiots,  but  in  favor  of  ordinary  English  people,  who  understand  English  when 
they  see  it,  and  are  not  deceived  by  any  difference  in  type,  but  who  have  be- 
fore them  a  very  plain  statement."  'There  are  undoubtedly  cases  where  the 
law  will  consider  the  probable  ignorance  of  the  purchaser,  such  as  where 
domestics  are  in  the  habit  of  baying  kitchen  soaps,  and  the  like,  and  also  cases 
where  even  the  cart-less  and  unwary  will  be  looked  after,  (Colman  v.  Crump, 
70  N.  Y.  573.)  but  novel  readers,  even  of  the  "Old  Sleuth  kind,"  ought  to  be 
able  to  read  plain  English,  to  know  what  the  coyer  of  a  book  repsesents,  and 
to  get  what  they  want.  The  casual  or  hasty  buyer  who  could  be  deceived  by 
the  defendants'  title-page,  and  led  thereby  to  purchase  "Bruce  Angelo"  in  the 
belief  that  he  was  purchasing  "Old  Sleuth,  the  Detective,"  oroneof  the  "Old 
Sleuth  Library"  series,  would  certainly  belong  to  one  of  the  classes  referred 
toby  Sir  Oeouoe  Jessel.  Our  conclusion  is  that,  upon  the  findings  of  the 
special  teira,  supported  as  they  are  by  the  evidence,  there  was  no  invasion  of 
the  plaintiff's  property  rights  in  the  title  "Old  Sleuth,  the  Detective,"  or  "Old 
Sleuth,"  as  applied  to  a  work  of  fiction,  no  attempt  to  palm  off  the  defend- 
ants' publications  as  the  plaintiff's,  no  representation  upon  the  subject  calcu- 
lated to  deceive  an  ordinary  purchaser,  and  no  injury  whatever.  If  costs  were 
to  be  awarded  at  all,  the  allowance  was  not  unreasonable,  considering  that 
the  case  had  been  twice  tried.  As  to  the  award  of  costs,  we  think  the  special 
term  properly  exorcised  its  discretion  in  view  of  the  fact  that  the  action  was 
brought  after  the  defendants  had  written  to  the  plaintiff,  stating  that  they 
would  in  future  dispense  with  the  use  of  the  picture  complained  of.  "V^hen 
we  consider,  too,  the  absence  of  proof  that  any  purchaser  of  the  defendants* 
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oks  was  ever  deoelved,  the  plnintifl  should  take  the  ordinary  conseqnencM 
an  iisaucoessful  Utigatiou.    The  judgment  should  therefore  be  affirmed, 
ith  costs. 

Van  Bbdmt,  F.  J.,  ooncuia  in  the  result.    Basoxbtt*  J.,  not  voting. 


MlLLBB  V.  UinON  SWITOn  &  SlQNAL  GO. 
(iSupreme  Court,  Qeneral  Term,  Fint  Department    Febrnaiy  18, 1891.) 

^  SmrriNO  Acvioms— Mibqek  bt  JniMuuiiiT. 

An  assignee,  under  separate  and  distinct  assignments  of  different  instaUments  at 
royalties,  for  distinct  periods  of  time,  under  a  contract,  may  maintain  separata  so- 
tions  for  such  separate  instaUments,  and  a  jndgment  in  one  such  action  does  not 
merge  tbe  other  oaoie  of  aotioD. 
B.  Rbs  AjMnDiaxTA. 

A.  judgment  is  ooncluslTe  on  the  parties  to  the  record  as  to  facta  estobliahed  I17 
admissions  in  the  pleadings,  as  tvell  as  to  facts  prored  by  evidence,  even  in  a  su^ 
sequent  action  between  them,  where  a  fact  so  admitted  is  denied  in  the  answor. 

ExceptiouB  from  circuit  court,  New  York  county. 

Action  by  Frank  W.  Miller  against  the  Union  Switch  &  Signal  Company. 
At  the  trial,  the  court  directed  a  verdict  for  plaintiff,  and  ordered  defendant's 
exceptions  to  be  heard  in  the  first  instance  at  the  general  term.  For  former 
reports,  see  9  N.  Y.  Supp.  655,  659. 

Argued  before  Yam  Brunt,  F.  J.,  and  Bartlett  and  Barrbtt,  JJ. 

Carter,  Hugheii  di  Cravatb,  (Charles  E.  Hughes  and  John  W.  HousUm,  ol 
eoonsel,)  for  defendant.    George  W.  Miller,  for  respondent. 

Van  Brunt,  F.  J.  This  action  was  brought  on  the  13tb  of  October,  1888. 
by  the  plaintiff,  as  tbe  assignee  of  one  Jolinson,  to  recover  an  installment  of 
royalties  claimed  to  have  become  due  to  said  Johnson  on  the  1st  of  June, 
1888,  under  a  contract  entered  into  in  September,  1886,  between  said  Jobn- 
'flon  and  tbe  defendant.  It  appeared  upon  the  trial  of  the  action  that  on  the 
31st  of  October,  1888,  this  plaintiff  commenced  an  action  ih  the  superior  court 
«f  the  city  of  New  York  against  this  defendant,  to  recover  an  instaUment  of 
royalties  under  said  contract  for  the  quarter  ending  September  1,  1888,  and 
on  tbe  12tli  of  April,  1890,  obtained  a  judgment  in  said  superior  court  against 
the  defendant  for  this  second  installment.  It  was  claimed  by  the  defendant 
apon  the  trial  that  the  judgment  of  the  superior  court  was  a  judgment  for 
the  same  cause  ot  action  as  that  upon  which  tbe  plaintiff  is  now  suing,  and 
therefore  whatever  claim  tbe  plaintiff  had  for  the  first  installment  is  merged 
in  that  judgment;  and  it  is  further  claimed  that  the  plaintiff  has  failed  to 
prove  the  termination  of  the  contract,  which  was  a  necessary  fact  to  be  proven 
in  order  that  the  plaintiff  might  maintain  this  action.  It  may  be  conceded 
that  had  Johnson,  the  original  contracting  party,  commenced  these  actions, 
both  installments  being  due,  a  judgment  in  one  merged  the  claim  for  all  that 
was  due  under  the  contract  at  the  time  at  which  the  action  was  commenced, 
and  that  under  such  circumstances  the  claim  of  the  defendant  that  the  supe- 
rior court  judgment  is  a  bar  would  be  well  founded.  The  question,  however, 
presented  is  whether  the  plaintiff,  having  by  separate  and  distinct  assign- 
ments, made  at  different  times,  acquired  title  to  whatever  claim  Johnson  had 
against  the  defendant  for  these  ro^-alties,  was  bound  to  embrace  in  one  action 
all  tbe  claims  which  he  bad  thus  become  the  owner  of  by  separate  and  dis- 
tinct assignments.  We  think  that  the  fact  that  the  plaintiff  had  thus  acquired 
his  title  makes  the  rule  above  cited  inapplicable  to  the  case  at  bar.  The  plain- 
tiff would  be  required  to  give  separate  aud  distinct  proof  of  his  title  to  these 
two  causes  of  action.  Tlie  authority  to  sue  in  each  case  depended  upon  dif- 
ferent instruments.  It  is  true  that  the  foundation  of  the  causes  of  action  in 
Johnson  rested  upon  one  and  the  same  instrument;  but  his  assignee  had  his 
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standing  in  court  by  virtue  of  the  assignments  of  Johnson's  claims,  which 
were  separable,  and  whicli  necessitated  distinct  and  separate  proof  upon  bis 
part.  It  is  only  in  those  cases  where  the  class  of  proof  is  the  same,  as  to  all 
the  causes  of  action  existing,  that  the  rule  that  a  recovery  for  one  installment 
upon  a  contract  is  a  bar  to  all  that  were  due  at  the  time  of  the  commencement 
of  the  action,  applies.  Stovoell  v.  Chamberlain,  60  liT.  Y.  272.  It  was  said 
in  the  case  cited  that  the  question  is  wbetlier  the  same  evidence  will  main- 
tain  botli  actions.  In  the  case  at  bar,  in  order  to  establish  his  cause  of  ac- 
tion, tlie  plaintifF  was  required  to  put  in  evidence  his  assignment.  In  the 
action  in  the  superior  court  he  was  obliged  to  put  in  evidence  a  different  as- 
signment. Tlius  a  difference  in  proof  was  necessary,  and  no  principle  has 
been  called  to  our  attention,  nor  any  casH  cited,  which  holds  that,  where  a 
party  obtains  title  by  different  instruments  to  his  causes  of  action,  he  is  bound 
to  unite  tlicm  all  in  one  suit.  This  brings  us  to  the  second  proposition, 
namely,  that  there  was  no  proof  of  the  termination  of  the  contract  in  ques- 
tion so  as  to  give  Johnson  the  right  to  claim  these  royalties.  It  has  not  been 
deemed  necessary  to  advert  at  length  to  the  terms  of  this  contract,  inasmuch 
as  the  question  presented  is  one  of  law  upon  conceded  facts.  It  is  claimed 
upon  the  part  of  the  plaintiff  that,  it  having  been  adjudicated  in  the  action  in 
the  superior  court,  he  had  a  right  to  recover  for  these  royalties  as  though  the 
contract  Imd  been  terminated;  that  that  question  cannot  be  again  litigated  in 
the  case  at  bar.  It  is  urged  upon  the  part  of  the  defendant  that  the  adjudi- 
cation in  the  superior  court  is  not  conclusive,  because  the  pleadings  are  not 
the  same,  in  that  in  the  answer  in  the  superior  court  action  it  was  admitted 
that  the  contract  had  been  terminated,  and  in  the  case  at  bar  such  termina- 
tion was  denied.  We  do  not  understand  that  the  form  of  pleading  in  any  way 
affects  the  conclusiveness  of  an  adjudication  as  to  a  fact  necessary  for  the 
maintenance  of  the  action  in  which  the  judgment  has  been  obtained.  A  judg- 
ment founded  upon  an  admission  establishes  the  fact  admitted,  if  necessary 
to  the  judgment,  as  conclusively  as  though  the  fact  had  been  found  from  evi- 
dence. The  sole  object  of  requiring  an  answer  to  a  claim  is  to  avoid  the 
necessity  of  taking  evidence  as  to  admitted  facts,  and  to  inform  the  claimant 
what  facts  be  must  produce  evidence  to  establish.  The  adjudication  ia 
founded  upon  the  facts  established  by  admissions  contained  in  tlie  pleadings, 
as  well  as  upon  the  facts  proved  by  the  evidence;  and  the  judgment  is  con- 
clusive between  the  parties  to  the  record  as  to  the  facts  thus  established. 
Therefore  it  is  immaterial  whether  tiie  termination  of  the  contract  was  ad- 
judicated in  the  action  in  the  superior  court  because  of  an  admission  in  the 
pleadings,  or  because  it  had  been  so  established  by  the  evidence.  As  between 
the  parties,  the  effect  of  the  adjudication  was  the  same;  and  therefore  the 
court  was  right  in  holding  that  the  question  as  to  the  termination  of  the  con- 
tract was  not  open  to  further  investigation.  The  introduction  of  that  judg- 
ment established  the  allegations  of  the  complaint,  and  overcame  the  denial 
contained  in  the  answer.  The  exceptions  should  be  overruled,  and  judgment 
ordered  for  the  plaintiff  upon  the  verdict,  with  costs.    All  concur. 


Williams  et  al.  «.  Folsom  at  al. 
{Supreme  Court,  General  Term,,  Fi/rst  Department    Uaroh  18, 18B1.) 

1.  FiaAsiKo — BiLX  OF  Fabticulabb. 

A  complaint  alleged  that  plaintiffs  placed  In  the  hands  of  defendants,  as  real- 
estate  agents,  certuin  properly  for  sale;  that  by  fraudulent  representations  de- 
fendants procured  from  plaintiffs  a  contract  for  the  sale  of  the  property,  for  a  price 
much  less  than  could  have  been  obtained  for  it,  to  the  wife  of  one  of  the  defendanUL 
who  soon  afterwards  sold  it  for  a  much  larger  price.  The  complaint  further  alleeed 
that  defendants  circulated  rumors  intended  to  keep  away  purchasers,  and  failed  to 
bring  plaintiffs  in  contact  with  persons  desiring  to  buy  the  property,  and  that  de- 
fendants had  received  offers  for  the  property  which  they  concealed  from  plaintiffs. 
Held,  that  defendants  were  entitled  to  a  bill  of  particulars  of  the  names  of  the  pei" 
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BODS  from  whom  tt  was  expected  to  prove  they  had  received  snoh  often,  and  amoDg 
whom  they  had  circulated  such  rumors. 
9l  Right  to  Costs. 

On  sraDting  a  motion  for  a  hill  of  particulars  of  a  small  part  only  of  the  matter* 
of  which  parUoulars  were  asked  f  or  Dy  the  motion,  costs  should  abide  the  result  of 
the  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  Louisa  Williams,  Helen  Gibson  Ward,  and  Clara  A.  Helm  against 
Samuel  D.  Folsom,  Thomas  W.  Folsom,  and  William  H.  Folsom.  Defend- 
ants appeal  from  an  order  denying  their  motion  for  a  bill  of  particulars  of 
matters  alleged  in  the  complaint.  For  former  litigation,  see  3  N.  Y.  Supp. 
681;  6  N.  Y.  Snpp.  211;  7  N.  Y.  Supp.  568;  and  10  N.  Y.  Supp.  895. 

Argued  before  Van  Bkunt,  P.  J.,  and  Brady  and  Daniels,  J  J. 

George  Putnam  Smith  and  Edward  C.  Perkins,  for  appellants.  Cravath 
<b  Houston,  for  respondents. 

Daniels,  J.  The  plaintiffs  were  the  owners  of  the  property  known  as 
"The  Baltimore,"  situated  on  East  Fortieth  street,  in  the  city  of  New  York. 
It  was  placed  in  the  hands  of  the  defendants,  as  real-estate  agents,  for  sale;  and 
the  complaint  alleges  that  by  means  of  fraudulent  representations  and  conceal- 
ments, made  by  them  to  and  from  the  plaintiff  Louisa  Williams,  who  acted 
as  well  for  the  other  plaintiffs  as  for  herself,  she  was  induced  to  enter  into  a 
contract  for  the  sale  of  the  property  to  Jessie  Folsom,  the  wife  of  one  of  the 
defendants,  for  a  price  much  less  than  could  have  been  obtained  by  the  de- 
fendants for  the  property.  It  is  then  particularized  In  the  complaint  that  they 
circulated  rumors  intended  to  keep  away  purchasers,  and  render  it  diflScult  to 
sell  the  property;  that  they  failed  to  bring  either  of  the  plaintiffs  in  contact 
with  persons  desiring  to  buy  it;  and  purposely  refrained  from  apprising  the 
plaintiffs  of  persons  who  thought  favorably  of  and  who  might  have  purchased 
the  property.  It  is  further  alleged  that  they  had  received  offers  for  the  prop- 
erty not  communicated  to  the  plaintiffs,  but  which  they  concealed  from  them; 
and  It  is  as  to  these  allegations  that  the  application  was  made  for  a  bill  of 
particulars.  It  does  not  appear  from  the  complaint,  otherwise  than  inferen- 
tially,  that  the  plaintiffs  did  in  fact  convey  the  property  to  Jessie  Folsom. 
But,  as  she  is  stated  to  have  made  a  deed  of  it  to  Fred  J.  Stone,  within  48 
hours  after  the  contract  of  the  plaintiffs  had  been  signed,  it  is  to  be  presumed 
that  a  proper  conveyance  had  been  made  by  them,  and  that  is  in  fact  admitted 
by  the  answer.  The  sale  to  Stone  is  averred  to  have  been  made  for  the  price 
of  613,000  in  advance  of  that  paid  to  the  plaintiffs, — a  circumstance  which, 
if  it  exists,  indicates  the  probability  that  the  defendants  are  chargeable  with 
misconduct  in  obtaining  the  conveyance  to  Mrs.  Folsom.  But  to  place  them 
in  the  position  where  they  may  be  able  understandingly  to  meet  all  the  plain- 
tiffs' charges,  they  are  entitled  to  know  who  tlie  persons  are  from  whom  it  is 
expected  to  proverthat  they  had  received  offers  for  the  property  which  were 
withheld  from  the  plaintiffs,  and  among  whom  they  circulated  the  rumors 
calculated  to  render  the  sale  of  the  property  difficult.  This  information  will 
enable  them  to  understand  the  case  they  may  be  expected  to  meet  at  the  trial, 
and  without  it  they  will  not  be  in  that  position;  for  it  is  not  to  be  assumed 
that  they  already  know,  or  may  infer,  to  whom  these  allegations  are  intended 
to  refer,  so  long  as  that  has  been  denied  by  the  answer.  Tilton  v.  Beecher, 
59  N.  Y.  177.  Where  material  allegations  are  obscure  and  indefinite  as  these 
are,  the  settled  practice  is  to  reduce  them  to  reasonable  certainty  by  the  serv- 
ice of  a  bill  of  particulars.  Murray  v.  Maybie,  8  N.  Y.  Supp.  289;  Printing 
Co.  v.  Adams,  Id.  276;  Cunard  v.  Francklyn,  111  N.  Y.  511,  19  N.  E.  Rep. 
92.  And  to  the  extent  of  supplying  the  defendants  with  the  names  of  the 
persons,  in  these  allegations  intended  to  be  referred  to,  a  bill  of  particulars 
should  be  served  by  the  plaintiffs.  In  other  respects  the  complaint  seems  to 
supply  all  the  information  concerning  the  grounds  of  the  plaintiffs'  action 
which  the  defendants  can  reasonably  claim  or  expect.    The  order  should  be 
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reversed,  and  an  order  entered  requiring  the  service  ot  these  psrticslars 
within  20  days  after  notice  of  tliis  decision.  But  as  the  motion  was  very 
much  more  extended,  the  costs  should  abide  the  result  of  the  action.  All 
ooncar. 


PsaphB  «D  rel.  Winans  «t  al,  «.  Adams  at  al, 
(Supreme  Court,  dtnaral  Term,  First  Department    Kandt  IS,  1801.) 

Cons— EXTK^  AULOWANCB. 

Where  the  oomplalnt  in  an  action  of  onster  demands  that  eaoh  of  the  alleged 
usurpers  pay  the  fine  of  18,000  Imposed  under  Oode  Ctvll  Proc  N.  Y.  {  1956,  there 
is  a  basis  for  an  extra  allowance  under  Code^  §  83SS,  subd.  3,  giving  the  oonrt  power 
to  ^rant  an  allowance,  not  exceeding  6  per  cenL,  npon  the  sum  reooverad  "or 
tdaimed." 

Appeal  from  circuit  court,  New  York  county. 

This  action  was  brought  to  set  aside  an  election  of  the  Chnrdi  of  the  H0I7 
N^Htivity.  held  in  April,  1890,  at  which  election  these  plaintiffs  claimed  to 
have  beien  duly  elected  wardens  and  vestrymen  of  said  churcii.  The  proceed- 
ings were  instituted  under  sections  194Ji,  1949,  et  $eq.  of  the  Code  of  Givil 
Proeedare  against  the  defendants,  who  it  was  claimed  bad  unlawfully  usurped 
Mnd  intruded  into  certain  rights  and  privileges  which  legally  belonged  to  the 
plaintitTs  and  relators  herein,  as  wardens  and  vestrymen  of  the  said  Church 
of  the  Holy  Nativity.  On  the  trial  the  compliant  was  dismissed,  and  the  ex- 
ceptions were  ordered  heard  at  general  term.  Subsequently  defendants'  at- 
torneys moved  for  an  extra  allowance  on  the  papers  printed  on  this  appeal, 
and  the  justice  granted  an  extra  allowance  of  $350,  handing  down  the  follow- 
ing memorandum:  "By  Beach,  J.  The  People  ex  rel.  Winans  v.  Adams »t 
al.  The  complaint,  additional  to  other  relief,  demands  a  Judgment  that  each 
of  defendants  pay  to  the  people  of  the  state  of  New  York  a  fine  of  two  thou- 
sand dollars.  This  is  an  •  amount  claimed  '  aggregating  twenty  thousand 
dollars,  and  may  be  made  the  basis  for  an  additional  allowanoe  under  section 
3253,  Code  of  Civil  Procedure.  An  allowanoe  of  three  hundred  and  fifty  dol- 
lars is  granted."  Code  Civil  Proc.  N.  Y.  §  8253.  is  as  follows:  "In  an  action 
brought  to  foreclose,  *  *  *  or  in  a  difficult  and  extraordinary  case,  where 
.a  defense  has  been  interposed  in  any  action,  the  court  may  also,  in  its  dis- 
cretion, award  to  any  party  a  further  sum,  as  follows:  *  *  *.  (2)  In  any 
Qther  case  specified  in  tliis  section  a  sum  not  exceeding  five  per  centum  upoD 
the  sum  recovered  or  claimed,  or  the  value  of  the  subject-matter  involved." 
From  the  order  entered  upon  this  decision  the  plaintiffs  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Chas.  F.  Tabor,  Atty.  Gen.,  ( W.  H.  Amoutoand  Wm.  J.  Lardner,  of  coun- 
sel,) for  appellants.    Miller,  P«ikham  <t  Dixon,  for  respondents. 

Bradt,  J.  This  is  an  action  against  the  defendants  as  usurpers,  and  its 
object  is  to  oust  them.  The  relief  demanded  is  not  only  this,  but  that  others 
named  be  declared  entitled  to  the  offices  they  usurped,  and  that  each  of  the 
usurpers  pay  a  fine  of  $2,000.  The  fine  could  be  imposed  under  section  1956 
of  the  Code,  and  the  defendants,  having  this  additional  claim  made  against 
them,  were  justified  in  making  any  and  all  preparation  to  resist  it.  The  proof 
required  to  warrant  such  a  fine,  it  has  been  said,  must  be  of  some  criminal  or 
grossly  improper  act  in  taking  or  holding  the  office,  {People  v.  Nolan,  65 
How.  Pr.  468;)  and  hence  the  claim  was  not  only  grave  in  aspect,  but  to  an 
amount  aggregating  $20,000,  as  said  by  the  learned  justice  in  the  court  be- 
low; and  the  basis,  therefore,  for  an  additional  allowance  under  section  3253 
of  the  Code.  If  the  plaintiffs  did  not  intend  to  essay  to  recovertliesum  named 
it  should  not  have  been  claimed  in  the  complaint.  It  is  there,  however,  and 
must  bear  the  ordinary  vicissitudes  uf  legal  proceedings.  The  order  appealed 
from  should  be  affirmed,  with  $10  costs  and  disbursements.    All  concur. 
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Pbople  eoB  rei.  Cock  et  al.  «.  Flemino  at  dL 
{Supreme  Court,  Oeneral  Terni,  First  Department    Hsrch  18, 1891.) 

1.  Rbuqious  SoocrriBS— Rehovai.  or  Trubtsbs. 

A.  judgment  of  oaater,  remoTing  aervn  of  ten  tmatees  of  a  reUgiosk  oorporation, 
upon  tike,  ground  tiMt  tbey  were  wrongfuUy  deolsied  aleotod  at  an  annual  eleaUon, 
after  they  bod  accepted  and  ezeroised  the  duties  of  the  ofBoe,  and  claimed  title 
thereto  under  such  election,  does  not  invalidate  the  title  of  the  remaining  three 
truatees. 

%  Same— Omission?  to  El'Bct. 

Buch  judgoient  of  ouster  does  not  establlah  an  "omission  or  ne^ect  to  choose  any 
of  the  trustees  "  within  the  meaning  of  Laws  N.  7.  WU,  o.  168,  J  8,  ao  aa  to  entitM 
the  old  trustees  to  hold  over  until  others  be  chosen  in  their  stead. 

S.  Same — Holding  Over  of  Frbdbcessors. 

The  full  number  of  trustees  having  been  voted  for  at  snob  election,  fhosa  declared 
elected  became  the  "successors"  of  the  members  of  the  old  board  who  went  out  of 
offioe,  and  the  old  board  were  not  entitled  to  hold  over,  although  a  majority  of  the 
"successors"  were  afterwards  ousted  or  removed. 

■A.  Same— Cbeatios  or  Vacancies. 

Buch  judgment  of  ouster  merely  creates  "Tacsncles'wlthlntbe  meaning  of  Laws 
181S,  c.  60,  t  1,  providing  that,  "whenever  any  vacancy  shall  bappen  by  death  or 
otherwise,  the  said  trustees  shall  appoint  a  time  for  uoilding  an  •leotion  to  supply 
such  vacancy. " 

Appeal  from  circuit  court.  New  York  countj. 

Actdon  by  the  people  on  the  relation  of  Thomas  F.  Ckxtk  and  others  against 
Oharles  £.  Fleming  and  others.  Plaintiffs  appeal  from  a  judgment  entered 
upon  a  verdict  directed  in  favor  of  defendants,  and  from  so  o^er  denying  a 
■wtioafor  a  new  trial. 

Argued  before  Van  Bbttkt,  P.  J.,  and  Danihu  and  O'Skhsn,  JJ. 

Wager  Stoayne,  Oharles  Blandy,  and  Bdmtmd  Louts  Mooney,  for  appel- 
lants. Daniel  Q.  Uollins,  Daoid  Bennett  King,  and  William  S.  Samilton, 
for  respondents. 

O'Bribn,  J.  This  is  an  action  In  the  nature  of  a  quo  toarranto,  and  was 
tooiight  by  the  attorney  general  in  the  name  of  the  people  on  the  retation  of 
plaintilta  to  oust  the  defendant  Fleming  from  the  office  of  warden  of  the 
'Church  of  St.  Stephen,  and  the  defendants  Schroeder  and  Watson  from  the 
offices  of  restrymen  of  said  church.  The  record  presents  the  following  undis- 
puted facts:  The  rector,  cliurch- wardens,  and  vestrymen  of  the  Protestant 
iBpiscopal  Church  of  St.  Stephen  is  a  religious  corporation,  organized  under 
the  Laws  of  1818,  c.  60,  §  1.  The  number  of  wardens  is  Bxed  by  its  oertifl- 
cate  of  incorporation  and  its  by-laws  at  two,  and  the  number  of  its  vestrymen 
at  eight,  and  these  ten  persons,  with  the  rector,  form  the  vestry  of  said  cor- 
poration. The  defendants  claim  title  to  their  office  by  virtue  of  an  election 
held  on  April  7,  1890.  On  such  date  the  stated  annual  election  of  the  cor- 
poration was  held,  and  the  defendants,  with  seven  other  persons,  were  de- 
clared elected  to  the  offices  of  wardens  and  vestrymen.  On  the  lUth  day  of 
April,  1890,  an  action  tn  the  nature  of  a  quo  warranto  was  brought  in  the 
«ourt  of  common  pleas  against  tlie  seven  persons  who,  with  the  defendants, 
bad  been  so  declared  elected;  and  in  that  action  judgment  was  rendered  oust- 
ing the  said  seven  persons  from  office.  These  defendants  were  not  parties  to 
that  action,  but  thereafter  this  action  was  brought  for  the  purpose  stated. 
Tto  plaintiffs  admit  that  at  the  stated  annual  election  held  on  April  7,  1890, 
the  defendants  received  a  certificate  of  their  election,  but  contend  that  they 
have  never  become  the  legal  offlcera  of  the  corporation,  or  entitled  to  act  as 
«ach,  beeanee  of  an  omission  or  neglect  at  said  election  to  elect  one  other 
warden  and  six  other  vestrymen;  that  by  such  omission  or  neglect  the  obureh- 
■wanxens  and  vestrymen  in  office  at  the  time  of  such  omission  held  over,  and 
are  to  be  deemed  the  legal  officers  of  such  church,  and  continue  to  hold  their 
«fflces  until  others  are  obosen  in  their  stead.    This  contention  is  based  upon 


Digitized  by 


Google 


716  BEW  TORE  SDFPLEMENT,  VOl.  13.  [Sup.Ct. 

the  Laws  of  1813,  c.  60,  §  1,  which  provides  "that  charch-wardens  and  ves- 
trymen to  be  chosen  at  any  of  the  said  elections  shall  hold  their  offlces  until 
the  expiration  of  the  year  for  which  they  shall  be  chusen,  and  until  others 
shall  be  chosen  in  Iheir  stead;"  and  Laws  of  1844,  c.  158,  §  3,  which  provides: 
"Whenever  there  shall  have  been  any  omission  or  neglect  of  any  church,  con- 
gregation, or  religious  society  at  their  stated  annual  meeting  to  choose  any  of 
the  trustees,  church- wardens,  vestrymen,  or  other  officers,  such  church,  congre- 
gation, or  religious  society  shall  not  be  deemed  or  taken  to  have  been  thereby 
diS30lve<l,  but  the  trustees,  church-wardens,  vestrymen,  or  other  officers  in 
office  at  the  time  of  such  omission  shall  be  deemed  and  taken  to  be  the  legal 
officers  of  such  church,  congregation,  or  society,  and  shall  continue  to  bold  their 
offices  until  others  be  chosen  in  their  ste.id."  It  having  been  adjudged  that 
seven  of  the  persons  declared  elected  on  the  7th  day  of  April,  1890,  were  not 
legally  elected,  the  claim  is  that  the  former  wardens  and  vestrymen  hold  over 
by  force  of  these  statutes.  It  is  conceded  that  the  defendants  here  were  legally 
chosen  at  the  election  of  1890,  but  it  is  asserted  tliat  they  were  not  elected  in 
the  stead  of  the  10  persons  formerly  in  office,  so  as  to  terminate  the  rights  of 
the  former  incumbents  "to  bold  their  office  until  others  be  chosen  in  their 
stead,"  under  the  provisions  of  the  acts  cited. 

At  the  outset  a  serious  question  is  presented  as  to  the  right  of  the  relators 
to  question  the  title  of  the  respondents.  They  participated  without  objec- 
tion in  the  election  of  1890.  They  were  candidates  at  such  election,  and  voted 
thereat.  They  actively  participated  with  the  rector  in  rejecting  nine  votes 
tliat  were  offered  against  them  and  for  their  competitors,  four  of  whom  were 
subsequently  declared  to  have  been  elected.  With  knowledge  of  the  facts, 
the  relators  accepted  the  certificates  of  their  election,  accepted  the  offices  un- 
der such  certiBcates,  went  into  possession,  and,  nntil  ousted  by  the  judgment 
of  a  court  of  competent  jurisdiction,  assumed  to  discbarge  all  of  their  duties 
and  functions.  In  the  suit  brought  against  them  they  persisted  in  claiming 
title  under  this  very  election,  and  still  persist  by  an  appeal  taken  from  the 
judgment  of  ouster.  Upon  a  state  of  facts  in  many  respects  similar  to  these 
now  presented,  the  Maryland  court  of  appeals,  in  the  case  of  Handy  v.  Hop- 
kins, 59  Md.  157,  held  that  the  appellants,  who  had  claimed  title  under  the 
election  held  in  1881,  which  was  declared  null  and  void,  were  not  in  a  posi- 
tion tliereaf  ter  to  assert  that  they  claimed  title  by  virtue  of  a  hold  over.  This 
case  is  instructive,  not  only  upon  this  question,  but  as  bearing  upon  the  ef- 
fect of  the  judgment  of  the  court  of  common  pleas  in  ousting  the  seven 
officers  of  St.  Stephen  who  were  elected  together  with  the  defendants  at  the 
election  in  1890.  It  is  an  argument  in  favor  of  respondents'  position  that 
the  effect  of  selecting  officers  at  an  election  subsequently  declared  to  be  null 
and  void,'  and  who  were  thereby  removed,  created  "vacancies"  in  such  of- 
fices. In  the  course  of  the  opinion  we  Bnd  this  language:  "The  election  of 
1881  was  not,  in  effect,  null  and  void  until  declared  so  by  the  judgment  of  a 
competent  tribunal.  It  was  in  all  respects  good  and  valid  until  declared 
otherwise;  and  the  appellants  were  folly  authorized  to  act  in  the  discharge 
of  the  duties  of  their  offlces,  and  all  their  official  acts  are  as  valid  as  if  the 
election  had  been  declared  in  all  respects  legal.  They  had  not  only  the  color 
of  a  due  election,  but  they  had  ail  the  forms  necessary  to  invest  them  with 
full  authority  of  the  offlces;  and  these  they  accepted  and  complied  with  as  an 
intention  to  hold  under  the  last  election  and  none  other.  But  from  the  mo- 
ment that  the  election  was  declared  null  and  void  the  power  and  authority 
with  which  they  were  invested  by  virtue  of  that  election  ceased,  and  the  of- 
flces then  became  vacant."  We  shall  assume,  however,  without  deciding  the 
question,  that  the  appellants  are  not  estopped  from  denying  the  title  of  the 
respondents,  and  will  therefore  pass  to  a  consideration  of  the  real  question  in 
the  case, — as  to  whether  or  not  successors  to  the  relators  and  the  other  mem- 
bers of  the  old  board  were  elected  the  7th  day  of  April,  1890.    It  is  conceded 
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that  the  full  board  of  officers  required  to  be  elected  were  voted  for  on  the  7tb 
day  of  April,  1890;  that  they  were  declared  elected  by  the  proper  officers; 
that  they  all  accepted,  and  went  into  office  under  that  election;  that  certiB- 
cates  of  their  election  were  made  out  and  entered  in  a  book  of  the  minutes  of 
the  vestry;  and  that  they  continued  to  occupy  the  offices  from  April  7  until 
June  21,  1890.  Notwithstanding  these  facts,  the  claim  is  advanced  that  the 
effect  of  the  judgment  of  ouster  of  the  seven  other  officers  destroyed  the  title 
to  the  offices  held  by  the  three  defendants  here,  who  were  legally  elected,  and 
whose  status  is  iu  no  other  way  questioned.  In  other  words,  it  is  insisted 
that  the  removal  of  the  seven  constitutes  an  "omission  or  neglect"  of  the 
church  to  choose  its  officers,  and  therefore,  under  the  Laws  of  1844,  above 
quoted,  the  former  incumbents  held  over,  to  the  exclusion  of  the  defendants. 
This  contention  is  sought  to  be  strengthened  by  the  arguments  that,  if  the 
three  defendants  were  elected  in  the  stead  of  the  former  vestry,  they  are  not 
competent  to  transact  the  business  of  the  corporation  for  the  reason  that  they 
are  not  numerically  sufficient  to  constitute  a  board  for  the  transaction  of  busi- 
ness; nor  are  they  for  the  same  reason  in  a  position,  if  the  judgnii'nt  of  ouster 
of  the  seven  others  be  construed  as  creating  vacancies  in  those  offices,  com- 
petent or  empowered  to  Oil  the  same.  Laws  1813,  c.  60,  §  1.  The  Laws  of 
1844  employ  the  language  that  "whenever  there  shall  have  been  any  omis- 
sion or  neglect  *  *  *  to  choose  any  of  the  trustees  •  *  •  the  trus- 
tees *  *  *  shall  continue  to  hold  their  offices  until  others  be  chosen  in 
their  stead."  In  People  v.  Van  Home,  18  Wend.  515,  in  construing  a  sim- 
ilar statute,  the  court  defines  the  term  "neglect,"  as  used  by  the  legislature, 
as  synonymous  with  "omit,"  or  to  leave  an  act  undone.  Here  there  was  no 
omission  or  neglect  to  hold  an  election  or  choose  officers.  The  stated  annual 
election  was  held,  a  full  board  was  declared  elected,  and  this  board  continued 
in  office  for  two  months  and  a  half,  when  seven  of  its  members  were  ousted 
or  removed,  leaving  the  defendants  in  office. 

Id  our  view,  the  law  of  1844  (chapter  158)  can  have  no  application  to  a 
state  of  facts  such  as  here  presented.  It  provides  for  a  case  where  there  is 
an  omission  or  neglect  to  hold  an  election  or  choose  officers,  and  cannot  be 
construed  as  meaning  that,  upon  a  vacancy  being  created,  or  the  title  being 
destroyed  of  auy  offices  by  judgment  or  otherwise,  then  the  titles  of  all  the 
others  to  their  respective  offices  shall,  ipso  facto,  also  be  destroyed.  This 
view  is  supported  by  the  provisions  of  the  law  of  1813,  which  prescribes  that 
"  whenever  any  vacancies  shall  happen, "  by  death  or  otherwise,  the  said  trus- 
tees shall  appoint  a  time  for  holding  an  election  to  supply  such  vacancy.  It 
18  further  strengthened  by  recalling  what  the  statute  was  intended  to  prevent, 
viz.,  the  dissolution  of  the  corporation  by  an  omission  to  elect  officers.  No 
dissolution  would  result  by  an  omission  to  elect  all,  as  distinguished  from 
some,  of  the  officers.  It  may  be  true,  as  claimed,  that  by  the  subsequent 
provision  of  tlie  section  just  quoted  the  remaining  officers  or  trustees,  not  be- 
ing sufficient  in  number  to  constitute  a  quorum,  cannot  fill  the  vacancies 
thus  created.  In  our  judgment,  however,  a  distinction  exists  between  the 
right  of  persons  to  hold  office  and  their  power  to  do  certain  acts  which  by 
statute  or  the  by-laws  of  a  corporation  can  only  be  done  by  a  board  or  a 
quorum  thereof.  The  courts  have  in  several  instances  set  aside  the  election 
of  a  majority  of  directors  and  trustees  of  corporations,  leaving  only  a  minor- 
ity in  office,  and  directed  the  vacancies  to  be  filled  by  an  election.  In  Ex 
parte  Vesdoity,  1  Wend.  98,  the  election  of  thirteen  trustees  was  set  aside, 
and  that  of  the  remaining  four  declared  valid.  In  Vandenhurgh  v.  Hail' 
road  Co.,  29  Hun,  348,  it  was  held  that  any  number  of  persons  who  might 
receive  a  majority  of  the  lawful  votes  were  elected,  althougli  there  was  a  fail- 
ure to  elect  the  full  number  required  by  law.  In  Re  Union  Ins.  Co.,  22 
Wend.  591,  22  instead  of  23  directors  were  elected.  The  old  board  thought 
the  election  for  that  reason  bad  wholly  failed,  and  claimed  the  right  to  hold 
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over,  and  order  a  new  election.  Tfala  eleetion  was  held,  and  28  wen  ohooeBL 
On  motion,  the  election  of  the  23  was  set  aside,  and  the  election  of  the  22 
declared  valid,  and  an  eleetion  for  1  to  Qil  the  vacancy  was  ordered.  In  tliift 
latter  case,  it  is  true, — which  gives  some  strength  to  the  appellants'  argnment, 
— is  a  diaium  to  the  effect  "that  if  lees  than  twelve — the  majority  number  of 
twenty-tliree — had  received  a  plurality  of  votes,  it  may  be  that  the  whole  eleo* 
tion  would  have  been  void."  It  will  be  noticed  that  this  dietum  does  not  go 
to  the  extent  of  saying  that  the  election  would  have  been  void,  and  yet  this 
is  the  only  authority  referred  to  in  which  any  sudt  intimation  is  given.  On 
the  other  hand,  in  addition  to  the  authorities  cited,  we  find  in  Re  Long  iMlanct 
S.  Co.,  19  Wend.  87,  a  dietum  directly  contrary.  But  it  is  unnecessary  to 
to  examine  all  the  arguments  advanced  to  support  appellants'  contention,  for 
after  all  the  question  is  reduced  to  a  narrow  compass,  and  relates  entirely  to 
tlie  construction  to  be  given  to  the  words  "neglect"  and  "omission."  as  used 
in  the  Laws  of  1844.  In  our  judgment,  successors  to  the  relators  and  the 
oQier  membera  of  the  old  board  were  selected  in  April,  1890,  and  no  omission 
or  neglect  to  choose  officers  occurred,  such  as  would  entitle  the  old  officers  to 
"hold  over."  The  new  officers  were  f ally  authorized  to  act  and  diacbaig» 
their  duties,  as  they  did  for  a  period  of  two  months  or  more.  The  result  of 
the  judgment  of  ouster  of  the  seven  others  elected  with  them  was  to  create 
vaeanciee,  and  cannot  be  held  to  have  destroyed  the  title  to  the  offices  to 
which  the  respondents  wereduly  elected.  This  conclusion,  consonant  with  law. 
seems  to  us  to  be  founded  upon  reason  and  justice.  To  uphold  the  relators*' 
portion  would  be  In  effect  to  determine  that  these  defendants,  who  were 
regularly  chosen  at  an  election  held  at  a  time  and  place  fixed  by  thestatute,  arti- 
cles of  incorporation,  by-laws,  and  invariable  usage  of  the  church,  the  notice 
for  which  was  given  under  the  direction  of  the  court,  and  at  which  election 
all  the  votes  cast,  including  the  relators',  were  for  the  defendants,  and  whose 
title  to  ofiice  was  thereafter  recognized,  should  be  ousted  and  excluded  from 
office  because  a  judgment  subsequently  rendered  removed  the  relators  them- 
selves. In  our  opinion,  the  disposition  made  of  this  case  by  the  trial  court 
was  proper,  and  the  judgment  and  order  should  be  affirmed,  with  costs  and 
disbursements.    All  concur. 


Harbis  v.  Mdtitai.  Lira  Ins.  Oo.  et  at. 

(Suprems  Court,  Oetieral  Tertn,  Ftnt  Department.    Mandi  18,  ISBl.. 

t,  Sboubitt  fOB,  Costs— Suits  in  Fokmi.  P^upekis. 

nie  court  has  power  in  a  proper  case  to  allow  a  non-resident  plaiatill  to  sua  ma 
poor  person.    Dahisis,  J.,  dissenting.    Affirming  10  N.  Y.  Bupp.  478. 
%.  Sams — Afpoiktkbnt  op  ATTORNEr. 

The  attorney  making  the  application  should  not  he  assigned  as  oounsel,  nzoest 
in  ezoeptionsl  cases,  and  then  only  where  It  clearly  appears  that  the  party  aeek- 
hig  to  sne  as  a  poor  person  knows  that  the  connsel  aasl^ied  is  bound  to  aet  witb- 
ont  compensation,  and  where  the  conniiel  certiflea  that  be  will  so  act,  and  that  ae 
charge  or  claim  for  counsel  fees  will  be  made. 

Appeal  from  special  term.  New  York  county. 

Action  by  Franzisca  Harris  against  the  Mutual  Life  Insnnmce  Company  of 
New  York  and  others.  Defendant  company  appeals  from  order  denying  mo- 
tion to  vacate  order  allowing  plaintiff  to  maintain  the  action  as  a  poor  [tenon. 

Argued  before  Van  Bbunt,  P.  J.,  and  Oanibls  and  O'Brusn,  JJ. 

Davies,  8?iort  &  Totemend,  for  appellants.  Chriatophar  Fine,  for  respomW 
ent; 

Van  Bbitnt,  P.  J.  The  court  undoubtedly  has  the  power  to  make  aa  op- 
der  allowing  a  non-resident  to  sue  as  a  poor  person;  but  such  an  order,  evea 
In  the  case  of  a  resident,  should  not  be  granted  except  in  a  reasonably  clear 
■,  and  where  it  Is  reasonably  certain  that  the  process  ot-  the  eooct  will  ask 


Digitized  by 


Google 


Sup.Ct.]  HARBIS   V.  MUTDAL   LIFE   !!«.  00.  71&" 

be  abused,  and  it  may  well  be  doubted  whether  the  case  at  bar  falls  within 
that  category;  but  the  court  should  not  assign  as  counsel  the  attorney  making 
the  application,  except  in  exceptional  cases,  and  then  only  where  it  clearly 
appears  that  the  party  seeking  to  sue  as  a  poor  person  knows  that  the  coun- 
sel assigned  is  bound  to  act  in  the  action  without  compensntion,  and  where 
tlM  counsel  certiQes  to  the  court  that  be  will  so  act,  and  that  no  charge  or 
clHim  for  counsel  fees  by  anybody  will  be  made.  In  roost  cases,  however,  in 
order  to  prevent  abuses,  a  person  entirely  disconnected  with  the  proceeding 
sliouM  be  appointed,  who  will  see  that  improper  use  is  not  made  of  the  privi- 
lege granted.  I  think,  therefore,  that  the  order  appealed  from  should  be  re> 
versed,  with  leave  to  the  plaintiff  to  make  a  new  application. 

O'Brien,  J.,  concurs. 

Daniels,  J.,  {disaenting.)  The  petition  presented  by  the  plaintiff  for 
leave  to  prosecute  this  action  as  a  poor  person  contained  all  that  has  been  re- 
quired for  that  purpose  by  section  459  of  the  Code  of  Civil  Procedure.  But 
it  appeared  tliat  she  was  a  resident  of  the  city  of  Chicago,  in  the  state  of  Illi- 
nois, and  for  that  reason  it  has  been  urged  that  she  was  not  within  this  privi- 
lege, as  It  has  been  created  by  the  statute.  But  the  section  preceding  the  one 
just  referred  to  has  been  made  so  broad  as  to  include  any  poor  person,  and  no 
language  has  been  employed  which  by  any  fair  implication  can  be  restricted 
to  residents  of  this  state;  and  no  substantial  reason  for  making  that  distinc- 
tion appears  to  exist.  To  maintain  the  plaintiff's  action,  it  became  necessary 
for  ber  to  resort  to  the  courts  of  this  state.  The  defendant  is  a  corporation 
organized  and  carrying  on  its  business  under  the  laws  of  this  state;  and,  if 
the  plaintiff  is  to  secure  any  redress  whatever  by  an  action  in  her  favor,  it 
must  be  by  means  of  a  suit  prosecuted  against  the  defendant  in  this  state;  and 
to  all  such  actions  the  provisious  of  the  Code  upon  this  subject  appear  to  ex- 
tend. And  no  solid  distinction  can  be  made  between  the  rights  or  merits  of 
•  claimant  residing  within  this  state  and  those  presented  by  a  resident  of 
another  state,  obliged  to  resort  to  the  tribunals  of  this  state  for  redress  and 
indemnity.  But  all  such  cases  appear  to  stand  upon  the  same  meritorious 
ground,  where  the  plaintiff  is  not  financially  capable  of  commencing  and  pros- 
eeating  the  action  otherwise  than  as  a  poor  person.  This  subject  was  consid- 
ered in  Heckman  v.  Mackey,  32  Fed.  Bep.  574,  by  the  United  States  circuit  court 
for  the  southern  district  of  New  York;  and  it  was  there  held  that  no  such 
distinction  as  the  defendant's  counsel  have  now  insisted  upon  can  be  main- 
tained under  the  language  of  the  statute.  And  under  a  similar  law  in  the  state 
c«f  North  Carolina  the  same  construction  was  deemed  to  be  both  required  and 
justified.  Porter  v.  Jones,  68  N.  C.  820.  And  the  decision  which  was  then 
made  was  in  part  placed  upon  subdivision  1,  §  2,  art.  4,  of  the  constitution  of 
the  United  States,  declaring  that  "the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in  the  several  states."  Cases  have 
been  decided  by  the  special  terms  in  which  this  distinction  has  been  approved, 
bnt  they  do  not  stand  upon  the  application  of  any  such  rules  of  construction 
as  should  commend  them  to  the  adoption  of  this  court.  On  the  contrary,  the 
two  decisions  which  have  already  been  mentioned  are  more  consistent  with 
the  language  of  the  law  and  the  remedy  intended  to  be  provided  by  it,  and 
shoald  be  followed  in  preference  to  the  other  cases  which  have  been  decided 
under  these  provisions  of  the  statute.  The  plaintiff  previously  brought  an 
action  for  the  same  relief  in  the  court  of  common  pleas  of  the  city  of  New 
York,  and  it  was  there  dismissed  upon  the  facts  set  forth  in  ber  complaint. 
Bnt  whether  this  dismissal  will  constitute  a  bar  to  the  present  action  does  not 
sufHciently  appear  from  the  afiSdavits  presented  upon  the' bearing  of  the  rao> 
tloa  as  to  justify  a  conclusion  adverse  to  the  plaintiff.  It  is  stated  that  the 
dUsmiseal  took  placeunder  the  authority  of  Prank  t.  Ituuranee  Co.,  102  N. 
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Y.  266, 6  N.  E.  Bep.  667.  But  in  that  case  it  appeared  that  the  policj  in  salt 
had  become  Forfeited  hj  the  omission  to  keep  up  the  premium,  while  in  this  case 
that  fact  does  not  appear  to  exist.  Whether  the  plaintiff  will  be  able  to  main- 
tain his  action  upon  the  policy  it  is  not,  however,  necessary  to  decide.  It  ia 
suflicient  tliat  no  legal  obstMcle  positively  appears  to  stand  at  the  present  time 
in  Iier  way.  The  case  ia  one,  therefore,  where  the  court  could  properly  re- 
fuse to  vacate  the  order  allowing  her  to  prosecute  the  action  as  a  poor  person; 
and  it  followed  from  that  fact  tiiat  the  order  requiring  her  to  file  security  for 
costs  could  not  regularly  be  made  or  maintained.  The  order  should  be  af- 
firmed, with  $10  costs,  and  the  disbursements. 


BOSENEEIU  e.  BOSBMFIBU). 

{Supreme  Court,  Oeneral  Term,  Mr»t  Department.    March  18, 1891.) 

1.  PaBTNERSHIP— DiBBOLOTION — UsE  OP  FiBM  NA-MI. 

A  partnership  carried  on  by  "M.  H. "  and  "  A.  S.  R.''was  dtssolvad  under  u 
agreement  whicb,  inter  alia,  transferred  to  the  former  the  absolute  and  ezclusiTa 
privilege  of  doing  business  under  tbe  firm  name  of  "The  R.  &  R.  Chemical  Works.' 
Held,  that  the  fact  that  the  firm  name  in  its  two  initial  letters  was  identical  with 
the  initial  letters  of  the  surnames  of  the  two  partners  did  not  render  the  agree- 
ment a  Tiolation  of  Pen.  Code  N.  Y.  S  363,  forbidding  any  person  from  using  in 
his  business  the  name  as  partner  of  one  not  interested  with  him  as  partner,  or 
using  the  designation  "and  company  "  or  "&  Co., "  when  no  actual  partner  or  part- 
ners are  represented  thereby,  where  the  firm  name  was  made  to  loUow  tbe  name 
of  "M.  R. "  as  "sole  proprietor. " 
>.  Same — CoxsioERiiTioii. 

The  agreement  containing  mutual  covenants,  the  objection  that  the  transfer  of 
the  exclusive  right  to  use  the  firm  name  was  without  ooasideraUon  could  not  be 
sustained. 
t,  Bxiri;— Frotbction  in  Usb. 

The  right  of  M.  R.  to  be  protected  In  the  unmolested  use  of  the  firm  name  was 
not  affected  by  the  fact  that  he  was  not  personally  engaged  in  the  maauf actnre  of 
tbe  articles  in  which  he  dealt. 
^  Bahb. 

Kor  by  the  fact  that  be  had  invaded  territory  secured  by  the  agreement  for  tbe 
exclusive  custom  of  his  former  partaer. 

'Appeal  from  special  term,  New  York  county. 

Action  by  Max  Rosenheim  against  Alfred  S.  RosenQeld.  Defendant  ap- 
peals  from  an  order  of  inju  action  restraining  his  use  of  the  name  of  "TlM 
B.  K.  Chemical  Works." 

Argued  before  Van  Brunt,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

Meyer  Avsrhaeh,  for  appellant.    Leonard  Brotmer,  for  respondent, 

Daniels,  J.  The  parties  were  engaged  as  copartners,  prior  to  the  29th  day 
of  December,  1889,  carrying  on  the  essential  oil  and  chemical  and  esctract 
business,  in  the  city  of  New  York.  The  firm  name  was  that  of  Rosenheim 
&  Rosenfield,  and  they  used  and  employed  in  their  business  the  name  of  "Tbe 
B.  &  B.  Chemical  Works."  This  firm  was  dissolved  on  the  day  just  stated, 
and  an  agreement  was  made  by  which  the  plaintiff  took  the  entire  stock  of 
goods  and  merchandise  and  accounts  of  the  firm  then  on  band,  with  power  to 
collect  and  receive  the  del>ts  due  to  the  firm.  A  further  agreement  was  made 
between  these  parties  on  the  29th  of  the  same  month  for  the  dissolution  of 
the  firm  and  tiie  regulation  of  their  conduct  in  future  business,  carried  ou  by 
each  of  them;  and  it  was  thereby  agreed  that  tlie  defendant  sold  and  conveyed 
"to  the  said  Rosenheim  all  his  interest  of  every  kind  and  nature  In  and  to 
the  said  firm,  good-will  of  said  firm,  all  and  every  trade-mark  in  any  way 
owned  or  acquired  by  tbe  said  firm  of  Rosenheim  &  Rosenfield,  hereby  intend- 
ing to  sell  and  convey  all  my  interest,  both  at  law  and  in  equity,' which  I 
heretofore  had,  and  now  have,  in  the  said  firm  of  Rosenheim  &  Rosenfield, 
including,  as  aforesaid,  all  trade-marks  and  good-will  of  the  said  firm." 
And  the  agreement  contained  tbe  further  stipulations  or  oovenaatB  that  "it 
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is  further  understood  and  agreed  that  the  said  Max  Bosenbeim  may  have  the 
absolnte  and  unrestricted  permission  and  right  to  use  the  said  Qrm  name  of 
liosenheim  &  Rosenfleld,  and  is  to  have  all  the  benefits  and  privileges  flow- 
ing therefrom ;  that  is  to  say,  the  said  Max  Rosenheim  is  to  have  the  absolute 
and  exclusive  privilege  of  transacting  and  of  doing  business  under  the  name 
of  'TheK  &  R.  Cliemical  Works,'  and  is  to  have  the  exclusive  right  and 
privilege  of  using  all  the  trade-marks  of  the  said  chemical  works,  or  any  and 
all  trade-marks  owned  and  belonging  to  the  said  firm,  this  day  dissolved,  and 
hereinbefore  absolutely  transferred  to  the  said  Bosenbeira.  It  is  further  un- 
derstood and  agreed  that  the  said  Alfred  S.  Rosenfleld  shall  at  no  time  have 
any  authority  in  any  way  or  manner  to  make  any  contracts  under  the  name 
of  '  The  R.  &  R.  Chemical  Works; '  it  being  expressly  understood  that  the  said 
Rosenfleld  has  no  power  or  autliority  to  issue,  or  make,  or  accept  any  notes, 
checks,  or  bills  of  exchange,  or  make  any  other  contract,  or  writing,  or  paper, 
under  the  said  name  of  Rosenheim  <%  Rosenfleld;  it  l)eing  expressly  under- 
stood by  the  said  Rosen.fleld  that  there  is  no  relationship  of  principal  and 
agent  or  of  copartners  between  the  said  Kosenlieim  and  the  said  Rosenfleld." 
And  after  these  Hgreements  were  made  tlie  defendant  commenced  and  con- 
tinued business  for  himself,  in  the  same  products  or  articles,  under,  and  used 
therein,  the  name  of  the  B.  B.  Chemical  Works;  and  by  the  injunction  order 
be  has  been  restrained  from  using  that  name  or  phrase  during  the  pendenqr 
of  the  action.  The  agreement  by  which  the  right  to  employ  it  in  his  business 
was  transferred  by  the  defendant  to  the  plaintiff  has  been  assailed  as  without 
consideration:  but,  as  it  contains  mutual  covenants  or  stipulations  through- 
out, it  is  quite  evident  that  the  agreements  of  each  of  the  parties  formed  the 
cunsideration  of  those  entered  into  by  the  other,  and  that  this  objection  can- 
not be  sustained. 

The  further  objection  has  also  been  taken  that  so  much  of  the  agreement  as 
by  its  terms  transfers  to  the  plaintiff  the  exclusive  right  to  etuploy  this  phrase 
in  his  future  business  was  made  in  violation  of  section  363  of  the  Penal  Code, 
forbidding  any  person  from  using  in  his  business  "the  name  as  partner  of 
one  not  interested  with  him  as  partner,  or  using  the  designation  *  and  com- 
pany,' or  '&  Co.,'  when  no  actual  partner  or  partners  are  represented 
thereby,"  and  declaring  the  act  to  be  a  misdemeanor;  but  this  objection  has 
no  foundation  in  the  facts  of  the  case,  for  the  phrase,  "The  B.  &  H.  Chemical 
Works,"  although  identical  in  its  two  initial  letters  with  the  initial  lettera  of 
the  surnames  of  the  parlies,  do  not,  aa  they  have  been  used,  and  as  it  was  in- 
tended by  the  agreement  with  the  plaintiff  they  might  be  used,  indicate  that 
the  business  since  carried  on  by  him  is  that  of  a  partnership  with  any  other 
person.  In  their  use,  with  exceptions  stated  to  have  been  inadvertent  and 
unintentional,  they  have  been  made  to  follow  the  name  of  the  plaintiff  aa 
"sole  proprietor,"  of  the  B.  &  R.  Chemical  Works,  which  on  its  face  carries  the 
information  that  the  use  is  not  by  a  firm,  but  by  an  individual  only;  and  no 
person,  from  a  circular  or  advertisement  in  that  form,  could  by  any  possibility 
be  misled  or  induced  to  believe  that  the  plaintiff  was  engaged  in  business 
with  another  person  as  a  member  of  any  business  firm.  The  words,  on  the 
contrary,  "sole  proprietor,"  clearly  expressed  the  fact  to  be  that  tlie  busi- 
ness was  solely  that  of  himself,  and  that  the  statute  was  in  no  respect  violated. 
It  is  highly  penal  in  its  provisions,  and  cannot  be  extended,  by  the  construc- 
tion of  its  words,  to  include  this  case,  which  is  not  within  them,  or  within 
any  fair  significance  which  can  be  assigned  to  tliem.  Qatf  T.  Seibold,  97  K. 
Y.  472;  Lavferty  v.  Wheeler,  63  How.  Pr.  488.  The  plaintiff  was  not  per- 
sonally engaged  in  the  manufacture  of  the  articles  in  which  he  dealt  under 
these  terms,  neither  was  the  firm  itself,  while  it  existed;  but  they  were  man- 
ufactured by  and  obtained  from  Maas  &  Waldstein,  who  were  the  manufact- 
urers. They  appear  to  have  been  well-known  articles  in  the  trade,  and  were 
dealt  in  by  the  firm,  and  the  plaintiff  as  its  suocessor,  as  such:  and  in  those 
V.13N.Y.S.U0.6 — 46 
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dmliMga  the  plaintiff  is,  under  the  agreement  made  with  the  defendant,  en- 
titled to  be  protected  agninst  his  violations  of  its  provisions.  The  case  in 
this  respect  is  not  dissimilar  to  tliat  of  Sodillot  v.  Harris,  81  N.  Y.  263, 
where  it  was  held  that  the  plaintiff,  who  was  nut  the  manufacturer  himself, 
was  entitled  to  be  protected  in  his  business  as  a  dealer  in  a  manufactured 
article,  against  the  simulated  competition  of  the  defendant  in  the  same  trade; 
and  the  fact  tliat  the  plaintiff  has  stated  himself  in  his  circulars  or  business 
cards  to  be  "distillers,"  "importers."  and  "manufacturers"  will  not  necessa- 
rily result  in  a  forfeiture  of  that  right  as  long  da  it  was  no  part  of  the  agree- 
ment in  controversy  that  those  representations  might  or  shoald  not  be  made 
by  him.  What  it  was  agreed  he  should  be  at  libeity  to  exclusively  use  was 
the  phrase,  "The  K.  R.  Chemical  Works,"  and  it  is  no  more  than  his  right 
to  that  use  that  is  now  brought  into  controversy  by  their  similar  use  also  by 
the  defendant.  These  additional  words  had  also  been  in  like  manner  em- 
I^oyed  in  the  business  of  the  firm,  and  could  not  result  in  any  public  decep- 
tion, as  the  fact  was  that  the  plaintiff  stated  himself  to  be  the  sole  proprietor 
of  the  business.  That  bad  the  effect  of  changinp:,  and,  in  fact,  applying  the 
tenor  of  the  words  to  himself  alone,  although  they  were  left  in  the  plural 
form,  of  which  in  strictness  they  should  be  divested.  But  the  failure  so  to 
employ  them  gave  the  d(;fendant  no  authority  to  use  the  phrase  in  his  busi- 
ness, the  exclusive  right  to  which  he  had,  to  the  extent  of  his  interest  in 
it,  transferred  to  the  plaintiff.  It  was  a  distingiiisliing  designation  of  the 
business  to  which  the  plaintiff  succeeded,  and  he  became  entitled  to  its  un- 
molested use  for  the  identification  of  that  business,  {Kidd  t.  Johtuoti,  lOO 
U.  S.  617;  Manhattan  Co.  v.  Wood.  108  U.  S.  218,  2  Sup.  a.  Rep.  436;  Sp- 
monds  v.  Jone*,  82  Me.  802,  19  Atl.  Rep.  820;)  and  the  cases  of  Hazard  v. 
Castoell,  93  N.  Y.  259,  and  Canoell  v.  Hazard,  121  N.  Y.  464,  24  N.  E.  feep. 
707,  are  in  no  respect  subversive  of  that  right.  The  invasion  by  the  plaintiff 
of  the  territory  secured  by  the  agreement  to  the  defendant  for  his  exclusive 
custom  will  not  entitle  him  to  use  this  phrase  in  the  business  carried  on  by 
him,  for  the  exclusive  right  of  the  plaintiff  to  it  has  not  been  made  in  any  re- 
spect to  depend  upon  his  observance  of  this  other  part  of  the  agreement. 
But  the  exclusive  right  to  the  phrase  has  been  positively  and  in  the  most  di- 
rect terms  transferred  to  the  plaintiff;  and  the  fact  that  he  himself  may  have 
become  involved  in  other  wrongs  will  not  forfeit  the  right  in  this  manner 
obtained.  The  remedy  of  the  defendant  is  that  of  an  action  in  his  own  be- 
half for  his  own  vindication,  not  an  attempt  to  reanme  what  he  has  irrevoca- 
bly and  finally  parted  with.  The  use,  stated  to  have  been  inadvertent,  of  the 
partnership  name  in  his  own  business  by  the  plaintiff  is  controlled  by  the 
same  principle.  He  had  no  right  of  authority  to  use  that  name  outside  of  its 
own  unfinished  affairs;  but  that  use  of  it  vested  the  defendant  with  no  power 
or  authority  to  resume  the  use  of  this  business  phrase  after  it  had  been  so 
effectually  transferred  to  the  plaintiff.  There  is  no  good  cause  presented  for 
vacating  this  injunction,  and  the  order  should  be  al&rmed,  with  $10  coats 
and  the  disbursements  on  the  appeal.    All  concur. 


COHPTON  V.  The  CHELfflSA. 
(Suprenw  Court,  Q«neral  Term,  Fir»t  Department.    FebmsTT- 18, 1891.) 
BtoHTs  OF  Stocsholdehs — Ratificatiox. 

The  proBpectos  of  an  apartment  house  corporation  stated  that  the  owner  of  e  cer- 
tain amount  of  stock  would  be  entitled  to  a  virtually  perpetual  lease  of  an  apart- 
ment. C.  subscribed  for  70  shares,  sufBcient  to  entiue  him  to  a  certain  apartment, 
which  was  assigned  to  him ;  and  by  agreement  the  certificate  of  stock  was  issued  to 
V.  At  a  meeting  of  atoGkholders  the  plan  of  the  buUdintf  was  changed,  and  the 
amount  of  capital  stock  was  increased,  the  additional  stock  oeing  distribnted  among 
the  stockholders  without  anything  beinfr  paid  therefor.  Before  such  diatrtbuUoa 
the  stockholders  resolved  that  an  annual  rent  should  be  charged  stockholders,  and 
I  shnold  'be  exeoated  by  them  on  that  basis,  V.  voting  therefor  as  holder  of  iba 
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70  shares,  which  stood  in  his  name,  though  he  had  previouslysold  them  to  plaintiff. 
Thereafter  plaintiff  surrendered  the  certificate  issued  to  V.,  and  received  a  certifl- 
csteforthe  original  TO  shares  and  67  shares  of  the  increased  stoolc  Held,  that 
plaintiff  was  not  entitled,  by  virtue  of  the  original  sabscrlptioa,  to  the  apartment 
without  executing  a  lease  pursuant  to  the  resolutions.  He  was  Iwnnd  by  the 
change  of  plan  andthe  additional  conditions,  such  (Aiange.haTing  been  assented  to  by 
the  then  holder  of  his  stock,  and  ratified  by  plaintiff  by  his  acceptance  of  the  addi- 
tional stock.    Distinguishing  DriacoU  v.  manti/aotuHng  Co.,  69  N.  Y.  96. 

AppciU  from  circuit  court.  New  York  county. 

Action  by  Alexander  T.  Compton  against  The  Chelsea,  a  corporation. 
Plaintiff  appeals  from  a  judgment  for  defendant  entered  on  a  verdict  directed 
by  the  court,  and  from  an  order  denying  a  motion  for  a  new  ttiaL  See  for^ 
mer  decision.  8  N.  Y.  i»upp.  622.  Laws  N.  Y.  18iil,  c.  589.  (supplementary 
to  the  manufacturing  companies  act.  Laws  1848,  c.  40,)  provides:  "Any 
three  or  more  persons  may  organize  themselves  into  a  corjporatlon  *  *  • 
for  the  purpose  of  purchasing,  acquiring,  maintaining,  and  improving  real 
estate,  for  residences,  homesteads,  and  apartment  houses,  to  be  leased  and 
conducted  by  the  corporations  so  formed,  and  occupied  by  the  stocliholdeiH 
thereof  and  others.  *  *  *  xiie  corporation  so  formed  shall  be  subject  to 
all  the  provisions  and  obligations  of  the  act  aforesaid,  [manufacturing  com- 
panies :ict,]  *  ♦  ♦  and  it  shall  have  power  to  take  and  hold  •  *  • 
such  real  estate  as  shall  be  necessary  to  carry  out  the  objects  of  said  oorpora- 
tion,  and  it  may  distribute  and  apportion  thesame,  and  the  rent,  income,  and 
proceeds  thereof,  among  its  members  and  stockholders  in  such  xuamier  as 
shall  be  determined  by  its  by-laws." 

Argued  before  Yan  Bkunx,  P.  J.,  and  Bartlbtt,  J. 

Alexander  T,  Compton,  in  pro.  per.  Lemuel  Skidmore  and  William  H. 
Shepard,  for  respondent. 

Yah  Brunt,  P.  J.  This  case  has  been  before  the  general  term  upon  a 
previous  occasion,  in  wliich  it  seems  to  have  l>een  held  that  this  form  of  ao- 
tion  may  be  maintained.  It  is  not  necessary  to  express  any  opinion  hs  to  the 
conclusion  then  reached,  because  we  think  that  the  j  udgment  inf  avor  of  the  de- 
fendant, must,  in  any  event,  be  sustained.  This  is  an  action  of  ejeotment  to 
tecover  possession  of  a  suite  of  rooms  in  an  apartment  house.  The  defendant 
was  organized  under  what  may  be  called  the  "Apartment  House  Aot."  The 
capital  was  fixed  at  $290, UOO,  the  number  of  shares  of  stock  was  5,800,  and 
the  par  value  of  the  shares  was  850  each.  Before  the  organization  of  the  com' 
pany  a  prospectus  was  issued,  setting  "forth  what  it  was  proposed  to  do,  and 
the  advantages  which  would  result  from  subscrlptione,  and  showing  by  what 
investment  apartments  might  \x  secured.  The  prospectus  then  goes  on  to 
say  that  "if  this  be  so,"  (namely,  their  calculations.)  "nay,  if  tite  cost  of 
apartments  does  not  exceed  twice  the  amount  shown  by  our  estimates,  we 
claim  that  the  great  problem  of  how  to  live  in  N«w  York  city  for  people  of 
educated  tastes  and  refined  habits,  but  of  moderate  means,  is  at  last  approach- 
ing a  soiutiun."  The  circular  further  stated  tlint  the  holding  of  a  cer- 
tain proportion  of  the  stock  would  entitle  the  owner  to  a  virtually  perpetual 
lease  of  an  apartment.  SSubscriptions  were  made,  and  opposite  the  subscrip- 
tions were  placed  the  numbers  designating  the  apartments  which  the  sub- 
scribers selected.  Among  other  subscribers  was  a  subscription  for  70  shares 
in  tlie  name  of  A.  B.  Cruikshank,  and  opposite  to  which  was  mentioned  the 
apartment  in  question.  By  arrangement  between  the  parties  in  January, 
1883,  acertiflcate  for  said  70  shares  was  issued  to  Thomas  C.  Yan  Brunt.  la 
October,  1882,  at  a  meeting  of  the  trustees,  by-laws  were  adopted,  by  which 
it  was  provided  that  all  questions  as  to  the  purchasing  of  land,  the  character 
and  style  of  buildings  to  be  erected,  and  as  to  bow  and  to  whom  and  at  wliat 
rent  the  several  apartments  should  be  leased,  and  as  to  the  apportionment  and 
distribution  of  the  apartments  among  the  stockholders,  should  be  decided  by 
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a  vote  of  the  majoritj  of  the  stockholders,  and  not  otherwise.  At  the  saise 
time,  and  after  the  adoption  of  the  by-laws,  the  trustees  adopted  the  prospec- 
tus aforesaid  as  the  prospectus  of  the  defendant.  On  the  14th  of  December, 
at  a  meeting  of  the  stockholders,  the  subscribers  were  assigned  the  apart- 
ments selected  by  them;  No.  2  on  the  second  floor,  the  apartment  in  question, 
being  assigned  to  A.  B.  Cruikshank.  No. 2  is  now  numbered  21.  It  further 
appeared  that  the  certificate  issued  to  T.  C.  Van  Brunt  was  surrendered,  and  a 
new  certificate.  No.  21,  issued  to  him.  Tliese  shares  stood  in  his  name,  and 
no  transfer  of  the  stock  was  made  to  the  plaintiff  on  the  books  of  The  Chelsea 
until  May,  1885,  altliough  it  appears  tliat  a  lead-pencil  mark  had  been  made 
upon  the  books  of  the  corporation,  showing  that  plaintiff  was  the  owner  of 
this  stock,  which  said  pencil  mark  resulted  probably  from  the  knowledge  that 
Van  Brunt  had  sold  this  stock  to  the  plaintiff  some  time  in  January,  1883. 
The  defendant  commenced  the  construction  of  the  house  early  in  1883.  At  a 
meeting  of  the  stockholders,  Iield  in  December,  1882,  the  plan  of  the  building 
was  changed,  whereby  the  cost  was  very  much  increased;  and  in  January, 
1884,  the  capital  stock  was  increased  from  9290,000  to  (500,000,  such  addi- 
tional stock  t)eing  distributed  among  the  stockholders  without  anything  be- 
ing paid  therefor.  On  the  23d  of  January,  1884,  the  trustees  passed  a  reso- 
lution recommending  to  the  stockholders  at  a  meeting  to  be  called  there- 
after that  an  annual  rental,  equivalent  to  10  per  cent,  of  the  face  valuation  of 
the  stock  held  by  each  on  the  basis  of  $500,000,  be  the  rental  fixed  by  this 
company  to  its  stockholders  on  their  respective  apartments.  On  the  29th 
January,  1884,  and  before  the  distribution  of  the  increased  stock,  a  meeting 
of  the  stockholders  was  held,  at  which  more  than  a  majority  were  present, 
and  unanimously  passed  resolutions — Yan  Brunt,  the  bolder  upon  the  books 
of  the  company  of  the  70  shares,  representing  apartment  No.  21,  being  pres- 
ent, and  voting  therefor — thatan  annual  rent  equivalent  to  10  per  cent,  of  the 
value  of  the  stock  on  the  basis  of  an  issue  of  $500,000  should  be  charged  and 
collected  from  each  stockholder,  and  that  the  trustees  were  authorized  to 
draw  up  a  suitable  form  of  lease  to  be  executed  to  stockholders  upon  said 
basis.  In  June,  1884,  the  trustees  ordered  the  leases  to  stockholders  to  be  exe- 
cuted by  the  president.  In  September,  1884,  the  trustees  approved  and 
adopted  the  form  of  lease.  In  October,  1884,  tlie  building  having  been  com- 
pleted, the  plaintiff  obtained  tbe  keys  of  the  apartment  assigned  to  him, 
and  took  possession  of  liis  apartments,  and  expended  certain  moneys  on  the 
completion  of  the  same.  On  the  1st  of  December,  1884,  the  plaintiff  rented 
the  premises.  On  the  11th  of  May,  1885,  the  plaintiff  surrendered  the  cer- 
tificate which  he  had  received  f  i-ora  Yan  Brunt  of  the  70  shares,  and  received  in 
lieu  thereof  the  original  70  shares  and  67  additional  shares  of  the  increased 
stock,  for  which  nothing  was  paid,  and  thus  became  for  the  first  time  a  stock- 
holder of  record  in  the  company.  In  tlie  summer  of  1885  a  lease  of  the  apart- 
ments, duly  executed  by  the  president,  was  tendered  to  him.  He  declined  not 
only  to  accept  this  but  any  lease.  In  October,  1886,  the  apartments  having 
been  vacated  by  the  plaintiff's  tenant,  the  defendant  took  possession,  where- 
upon the  plaintiff  brought  this  action  of  ejectment.  Upon  the  trial  a  verdict 
was  directed  for  the  defendant,  and  a  motion  was  made  for  a  new  trial,  and 
denied,  and  from  the  judgment  and  order  thereupon  entered  this  appeal  is 
taken. 

The  ground  upon  which  the  plaintiff  claims  the  right  to  succeed  seems  to 
be  that  by  subscribing  under  the  representations  contained  in  the  prospectus 
he  became  an  absolute  owner,  and  entitled  to  tbe  possession  of  tbe  apartment 
represented  by  the  70  shares  of  stock,  which  he  now  holds.  This  might  be 
true  if  there  had  not  been  a  change  of  plans,  of  organization,  and  of  system 
in  the  carrying  out  of  this  enterprise.  But  it  is  urged  that  this  change  can- 
not affect  the  plaintiff,  because  be  was  not  a  party  to  it,  and  because  they 
cannot  impress  an  additional  condition  upon  the  stocV  lield  by  him  from  that 
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wli!ch  it  bore  at  the  time  of  its  first  issuance;  and  our  attention  is  called  to  the 
case  of  Drisooll  v.  Manvfacturing  Co.,  59  N.  Y.  96.  This  was  an  action  to 
compel  the  defendant  to  transfer  on  its  books  stock  purchased  by  the  plaintiff. 
The  derense  was  that  the  stock  had  forratrly  belonged  to  one  Bradley,  who  at 
the  time  of  his  ownership  was  indebted  to  the  defendant,  and  by  virtue  of  a 
by-law  then  existing,  adopted  by  tlie  vote  of  iiradley,  a  transfer  could  not  be 
made  until  the  indebtedness  was  paid;  and  it  was  held  that  by  a  mere  by-law 
they  could  not  impose  restrictions  upon  the  transfer  of  personal  property 
which  were  not  authorized  by  the  statutes.  That  case  presf-nts  no  parallel 
to  the  one  at  bar,  because  there  was  no  inability  on  the  part  of  these  stock- 
holders to  depart  from  the  terms  of  the  contract  made  by  the  subscription  to 
the  stock  and  the  prospectus  If  they  saw  fit;  and  this  was  all  that  was  done, — 
done  with  the  assent  of  the  then  holder  of  the  stock  to  the  change,  and  rati- 
fied by  the  plaintlEf,  who  accepted  the  additional  stock  which  was  the  result 
of  that  change;  the  position  of  the  plaintiff  being  that  he  can  hold  this  addi- 
tional stock  without  in  any  way  assuming  any  portion  of  the  burden  which 
this  additional  stock  represented.  The  magnitude  of  the  enterprise  was  in- 
creased, and  this  stock  was  issued  to  represent  the  increase.  The  value  ot 
the  building  to  be  erected  was  much  greater  than  was  originally  contem- 
plated; and  this  increase  in  stock  was  intended  to  represent  the  additional 
moneys  which  had  been  put  Into  the  building  and  had  been  raised  upon  mort- 
gages upon  the  property.  The  plaintiff  claims  the  right,  after  having  ac- 
cepted the  stock  representing  this  increased  cost,  to  hold  his  apartment  upon 
bis  original  subscription,  in  a  building  much  more  expensive  in  character 
ttaan  the  one  to  which  he  had  subscribe.  Even  if  the  prospectus  entitled 
the  plaintiff,  as  matter  of  right,  to  this  apartment  without  the  payment  of 
any  rent,  he,  having  assented  to  the  new  arrangement  by  the  acceptance  of 
the  stock,  if  in  no  other  way,  cannot  now  be  heard  to  say  that  he  is  not  bound 
by  the  proceedings  of  the  stockholders.  In  the  case  cited,  the  purchaser  of 
tbe  stock  claimed  that  by  the  by-laws  of  the  corporation  they  could  not  im- 
pnss  a  lien  upon  the  stock  which  the  statute  did  not  authorize.  In  the  case 
at  bar,  the  plaintiff,  for  a  consideration,  having  assented  to  the  change  in  con- 
struction, proposes  now  to  keep  the  consideration,  and  recall  the  consent. 
We  think  that  plaintiff  is  not  now  in  a  position  to  claim  the  apartments  with- 
out contributing  to  the  additional  expenses  incurred  by  and  with  his  consent 
in  the  construction  of  the  building,  even  though  he  would  have  been  entitled 
thereto  had  he  not  acquiesced  in  and  received  some  of  the  benefita  of  tbe 
change.    The  judgment  should  be  affirmed,  with  costs. 


SoHNAiBB  et  al.  V.  Schmidt  et  dl. 
(Supreme  Court,  General  Term,  Fint  Department    Msroh  18, 1801.) 

I.  AonON  BBTWBBN  FlRMS— FASTNKR  IN  EACH  FiRM. 

An  action  by  one  firm  against  another  for  goods  sold  and  delivered  is  not  defeated 
by  tbe  fact  that  one  of  tbe  defendants  is  a  member  ot  both  firms,  as  under  Coda 
CivU  Proc.  N.  Y.  i  1207  tbe  court  U  authorized  to  permit  the  plaintiff  to  take  any 
judgment  consistent  with  the  Issues  raised  by  tbe  pleadings. 
9l  Same — Equitable  Action. 

Tbe  action  containing  the  proper  subject-matter  of  an  action  In  equity,  the  court 

Jiroperly  refused  to  dismiss  the  complaint,  although  the  action  was  tried  before  a 
ury,  where  no  objection  was  made. 
I.  Save — Acoountinq. 

The  cause  of  action  set  forth  in  the  complaint  involving  only  an  obligation  for  the 
payment  of  a  specific  sum  of  money  the  circumstance  that  one  of  the  defendant* 
was  a  member  of  each  of  the  firms  did  not  present  a  case  for  an  accounting. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Gustav  Schnaier  and  Tlieophilus  Millot  against  Eonrad  Schmidt 
and  Henry  Lehrburger  to  recover  $1,2^2.60,  the  alleged  value  of  certain  col- 
ored inks  wbiob  the  firm  of  G.  Schnaier  &  Co.  claim  to  have  sold  and  delivered 
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to  the  defendants,  who  composed  the  firm  of  K.  Schmidt  &  Co.  Tbe  firm  of 
O.  Sclinaier  &  Co.,  at  the  time  of  the  commencement  of  the  action,  was  com- 
posed of  Gnstav  Scbnaier,  Tlieopliilns  Miiiot.  and  Konrad  Schmidt,  and  the 
firm  of  K.  Schmidt  &  Go.  was  composed  of  the  said  Konrad  Schmidt  and  Henrj 
Leiirburger,  the  defendants,  so  tliat  this  action  is  brought  by  one  firm  against 
another  Qrm,  in  both  of  which  firms  the  said  Konrad  Schmidt  is  a  partner. 
The  defendants,  in  their  answer,  aver  that  the  inks  mentioned  in  the  com- 
plaint were  received  on  consignment;  tliat  tbe  defendants  were  to  have  tlie 
sole  agency  for  the  sale  thereof;  that  the  defendants  were  to  receive  a  com- 
mission on  all  sales  thereof  of  25  percent.;  that  they  have  sold  thereof  to  tbe 
amount  and  valve  of  $995.30,  and  claim  their  commission  of  $240.82.  They 
further  allege  part  payment  of  $475.  The  complaint  also  alleged  that,  as 
Konrad  Schmidt  refused  to  be  joined  as  plaintiff,  he  had  therefore  been  made 
defendant.  There  was  a  verdict  for  plaintiff  for  $793. 12(  and  froia  tbe  judg^ 
ment  entered  thereon  defendants  appeaL 

Argued  before  Van  Bhunt,  P.  J.,  and  Daniels  and  O'Brien,  JJ. 

J,  &,  Flammer,  for  Appellants.     Abram  Kling,  for  respondents. 

Danikls,  3.  Tlie  action  was  brought  to  recover  the  price  of  certain  inks, 
alleged  to  have  been  sold  and  delivered  by  the  plaintiffs'  firm  to  the  defend- 
ants. In  tiie  complaint  the  defendant  Schmidt  whs  alleged  to  bare  been  a 
partner  in  their  business  with  the  plaintiffs,  as  well  as  a  partner  with  tbe 
other  defendant,  as  the  purchasers  of  the  inks  in  controversy.  It  was  stated 
in  the  complaint  that  he  declined  being  a  party  in  the  action  as  plaintiff,  and 
for  that  reason  had  been  made  a  defendant.  Tbe  answer  of  the  defendants 
denied  the  partnership,  and  alleged  that  the  inks  had  been  delivered  to  them 
to  be  sold  on  commission.  When  the  trial  commenced,  a  motion  was  made 
on  behalf  of  the  defendants  to  dismiss  tbe  complaint  on  the  ground  that  the 
action  could  not  be  maintained  if  Schmidt  was  a  partner  of  the  pl»rntifl!s  as 
well  as  with  the  other  defendant.  This  motion  was  denied,  and  to  the  denial 
the  defendants  excepted.  Upon  the  close  of  the  plaintiffs'  case  tbe  motion 
was  renewed,  which  was  denied,  and  tbe  defendants  again  excepted;  and  tbe 
appeals  have  been  taken  chiefly  upon  the  ground  of  these  exceptions.  In 
their  support  authorities  from  other  states  have  been  presented,  in  which  it 
bas  been  held  that  an  action  at  law  cannot  be  maintained  by  one  firm  against 
another  when  one  of  the  partners  is  a  partner  in  each  of  the  firms;  but  these 
authorities  are  not  decisive  of  this  appeal,  for  the  reason  that  the  proposition 
lias  been  settled,  that  where  an  action  cannot  be  maintained  in  tbe  legal  forum, 
then  a  suit  to  settle  tbe  controversy,  and  for  tlie  appropriate  redress,  may  be 
maintained  in  equity.  WilUamii  v.  Kteman,  25  Hun,  355,  and  cases  there 
referred  to.  And  if  it  should  be  held  tliat  an  action  for  goods  sold  and  deliv- 
ered as  a  legal  action  could  not  be  maintained  when  one  of  the  parties  was  a 
member  of  the  two  firms  engaged  in  the  sale  and  purchase,  yet  that  would 
not  defeat  tbe  plaintiffs'  action,  for  tbe  facts  were  all  set  forth  by  tbe  com- 
plaint; and,  as  an  answer  was  served,  then  by  section  1207  of  the  Code  of 
Civil  Procedure,  the  court  bas  been  authorized  to  permit  tbe  plaintiff  to  take 
any  judgment  consistent  with  tbe  case  made  in  tbe  complaint,  and  embraced 
witbin  the  issue;  and,  if  this  complaint  failed  to  state  a  cause  of  action  at 
law,  it  did  present,  by  the  facts  alleged  iu  it,  a  cause  of  action  in  equity, 
which  tbe  parties  were  entitled  to  tiave  considered  and  determined  in  the  ac- 
tion. The  court  was  right,  therefore,  in  its  refusal  to  dismiss;  and  that  the 
action  was  tried  liefore  tbe  jury  will  not  change  the  rights  or  liabilities  of  tbe 
parties  to  it,  for  no  objection  was  taken  by  tbe  defendants  to  that  mode  of 
trial.  If  it  bad  been,  a  trial  of  the  action  as  an  action  in  equity  might  then 
have  been  ordered,  and  tbe  objection  obviated.  Neither  has  any  objection  to 
the  mode  of  trial  been  presented  in  support  of  the  appeals;  and,  as  the  action 
contained  tlie  proper  subject-matter  of  an  action  in  equity,  altbougfa  it  waa 
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tried  before  a  jary.  the  court  was  right  In  refusing  to  dismiss  the  complaint 
at  the  ciose  of  the  plaintifts'  evidence.  And  that  such  an  action  may  be  main- 
tained to  recover  the  value  of  property  sold  and  delivered  by  one  Arm  to 
the  other  nas  held  in  Cole  v.  Reynolds,  18  K.  Y.  74;  and  that  a  judgment 
for  a  specific  sum  of  money  was  necessary  to  be  awarded  in  the  determination 
of  the  action  in  the  plaintifTs'  favor  formed  no  legal  ground  of  objection  to 
the  riglit  to  maintain  it.  Murtha  v.  Curley,  90  K.  Y.  872.  Keltber  did  the 
circumstance  of  tSclimidt  being  a  member  of  each  of  the  firms  present  a  case 
for  an  accounting,  for  the  cause  of  action  set  forth  in  the  complaint  was  a 
separate  and  distinct  transaction,  not  of  a  partnership  nature,  requiring  the 
settlement  of  partnership  accounts.  It  was  entirely  separate,  involving  only 
an  obligation  for  the  payment  of  a  specific  sum  of  money,  wholly  disconnected 
with  transactions  between  the  members  of  the  plaintiffs*  tirm  as  partners;  and 
for  that  reason  an  action  could  he  maintained,  upon  proof  of  the  facts  set 
forth  in  the  complaint,  for  the  recovery  of  the  amount  owing  on  the  purchase 
of  the  i  nks.  Howard  v.  France,  43  N.  Y.  693 ; .  Crater  v.  Bininger,  45  N.  Y. 
545.  As  the  case  was  disclosed  by  the  complaint,  therefore  no  substantial 
objection  existed  to  the  ri){ht  of  tiie  plaintiffs  to  maintain  it. 

But  on  the  part  of  the  defendants  it  was  denied  that  Schmidt  ever  became 
n  member  of  the  plaintiffs'  firm,  and  the  evidence  given  by  Schnaieras  a  wit- 
ness left  the  fact  in  doubt  whether  Schmidt  did  in  fact  become  a  partner  in 
the  plaintiffs'  firm.  If  be  bad  been  such  purlner.  then  the  plaintiffs  were  en> 
titled  to  recoT^,  if  tlie  inks  were  sold  and  delivered,  as  they  were  alleged,  to 
the  defendants'  firm,  a  much  larger  sum  than  that  for  which  the  jury  ren- 
dered their  verdicts  But  on  tlie  part  of  the  defendants  it  was  claimed  that 
Schmidt  had  purchased  a  machine  for  the  plaintiffs,  and  had  advanced  to  them 
the  sum  of  $300  at  the  request  of  Mr.  Schnaier;  and  the  jury  were  directed  by 
the  court,  if  these  were  the  facts,  and  he  was  not  a  partner,  then  this  sum  of 
4475  should  be  deducted  from  the  price  of  tlie  inks,  as  that  was  given  on  be- 
half of  the  plaintiffs;  and  in  their  verdict,  as  the  amount  was  stated,  it  ap- 
pears that  the  jury  must  have  made  these  deductions,  and  consequently  found 
thai  Schmidt  was  not  a  member  of  the  plaintiffs'  firm;  and,  with  that  fact 
Xound  in  the  action,  it  could  regularly  be  maintnined  as  a  legal  action,  triable 
as  a  matter  of  course  belore  a  jury.  The  defendants  also  by  way  of  defense 
insisted  that  the  inks  were  delivered  to  them  to  be  sold  on  commission,  and 
the  court  directed  the  jury,  if  that  were  the  fact,  that  the  plaintiffs  could  not 
recover.  By  their  verdict  they  must  consequently  have  found  against  the  de- 
fendants as  to  this  defense,  and  that  the  inks  were  in  point  of  fact  sold  and 
delivered  as  that  had  been  alleged  by  the  plaintiffs  to  the  defendants;  and  in 
that  view  no  substantial  objection  arises  in  any  form  to  the  recovery  secured 
in  the  action.  It  was  not  important,  in  any  view,  to  show  the  time  when  the 
defendant  Lehrburger  first  learned  that  the  plaintiffs  claimed  the  goods  to 
have  been  sold,  and  not  consigned.  Neither  was  it  to  prove  whether  he  knew 
before  the  bills  were  delivered  tliat  such  a  claim  was  made;  nor  to  prove  that 
he  ever  made  any  agreement,  or  said  to  the  plaintiffs  that  lie  would  pay  for 
the  merchandise  which  had  been  sent  at  the  prices  stated  in  the  bills;  for  the 
important  issues  in  the  case  were  whether  the  plaintiffs  could  maintain  the 
action  in  the  form  which  they  had  brought  it,  and  whether  the  inks  were  in 
fact  sold  or  delivered  to  the  defendants  to  be  sold  on  commission.  Upon  these 
matters  of  fact  none  of  the  evidence  excluded  by  the  court  could  have  had  the 
least  material  bearing.  The  court  excluded  at  first  the  inquiry  whether  this 
witness  bad  any  other  conversation  than  had  been  stated  with  Mr.  Schnaier 
at  the  time  the  check  was  made  out  for  the  ij^OO.  But  after  that  the  witness 
was  permitted  to  go  on  and  testify  as  to  the  talk  which  took  place  between  him- 
self and  this  member  of  the  plaintiits'  firm,  thereby  fully  removing  the  ground 
of  objection  upon  which  the  answer  to  tlie  question  Wiis  at  first  exduded. 
Nor  was  it  of  any  importance  to  prove  the  course  of  trade  indicating  the  manner 
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in  which  inks  were  sold,  for  the  right  of  the  plaintiflb  to  maintain  the  action 
depended  upon  a  contract  not  affected  by  any  custom  existing  in  the  trade. 
It  was  equally  unimportant  also  for  the  witness  to  answer  wliether  he  Icnew 
the  quality  of  colored  inks.  All  the  evidence  offered  by  the  parties  which 
appeared  to  be  relevant  to  the  grounds  of  controversy  existing  between  them 
was  received  by  the  court;  and,  as  the  jury  have  determined  necessarily  that 
Schmidt  was  not  a  partner  with  the  plaintiffs,  and  the  goods  were  not  deliv- 
ered to  the  defendants  to  be  sold  on  commission,  their  verdict  upon  that 
ground  was  entirely  right,  and  both  the  judgment  and  order  should  be  af- 
firmed, with  costs.    All  concur. 


ScHNAiER  et  al.  V.  Schmidt  et  d. 
{Supreme  Court,  General  Term,  First  Department.    Uarch  18, 1891.) 

AOnONS  BETWEEK  FiRMS — Si.IIB  FaRTNEB  IN  EACH   FlRU — El/EOTION. 

In  an  action  by  one  firm  against  another  it  appeared  from  the  complaint  that  d»- 
fendant  S.,  who  was  a  member  of  each  of  the  firms,  had  relused  to  join  with  th« 
other  plaintiffs  as  a  party,  and  on  account  of  that  refusal  had  been  made  a  defend- 
ant. Meld  that,  this  practice  being  fully  provided  by  Code  Civil  Proo.  N.  T.  $  448, 
the  refusal  of  S.  fully  determined  his  relation  to  the  controversy,  and  bis  right  to 
become  a  plaintiff  became  lost,  and  could  not  afterwards  be  Insisted  on. 

Appeal  from  special  term.  New  York  county. 

This  is  an  appeal  by  defendants  in  preceding  action  from  an  order  refusing 
their  motion  for  an  order  amending  the  judgment  at  postea  at  the  end  of  the 
judgment  by  inserting  the  name  of  Konrad  Schmidt  as  one  of  the  plaintiffs. 
By  section  448  of  the  Code  It  is  provided:  "Of  the  parties  to  the  action  those 
who  are  united  in  interest  must  be  joined  as  plaintiffs  or  defendants,  except 
aa  otherwise  expressly  prescribed  in  this  act;  but,  if  the  consent  of  any  one 
who  ought  to  be  joined  as  a  plaintiff  cannot  be  obtained,  he  may  be  made  ade- 
fendant,  the  reason  thereof  being  stated  in  the  complaint, " 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 

J.  George  Flammer,  for  appellants.     Abram  Kling,  for  respondents. 

Daniels,  J.  The  motion  seems  to  bare  been  made  upon  the  allegatioa 
contained  in  the  plaintiffs'  complaint  that  Schmidt  was  a  member  of  tlie  plain- 
tiffs' firm.  But  assuming  that  to  be  the  fact,  still  the  defendants  had  no 
right,  after  the  trial  of  the  action  and  its  determination,  to  require  that 
Schmidt  should  be  made  a  party  plaintiff  in  the  suit;  for  it  appeared  by  the 
complaint  that  he  had  refused  to  be  joined  with  the  other  plaintiffs  aa  a  party, 
and  on  account  of  that  refusal  had  been  made  a  defendant.  This  practice  has 
been  fully  provided  for  by  section  448  of  the  Code  of  Civil  Procedure,  and  made 
the  action  as  to  parties  entirely  regular.  That  refusal  fully  determined  his 
relation  to  the  controversy,  and  the  action  afterwards  regularly  progressed  to 
a  trial  and  judgment  with  him  only  as  a  defendant.  His  right  to  become  a 
plaintiff  hail  been  lost  by  his  own  conduct,  and  it  could  not  afterwards  be  in- 
sisted upon  as  it  was  in  support  of  this  motion.  The  order  was  right,  and  it 
should  be  afiSrmed,  with  910  costs,  and  also  the  disbursements. 


ScHBPP  r.  Manlbt  et  al. 
{Supreme  Court,  Oeneral  Term,  Firat  Department,    Febmary  11, 18B1.) 

JOBISDICTION  IS  EQCITT — RBMEDT  AT  LAW. 

Defendant  company  having  manufactured  for  plaintiff  certain  cartons  for  wrap- 
pers and  labels,  and  disagreements  having  arisen  as  to  whether  such  cartons  were 
according  to  the  contract,  plaintiff  sued  the  company  for  damages  resulting  from 
defects  in  the  cartons.  Thereafter  they  entered  into  an  agreement  for  the  adjust- 
ment of  their  differences,  and  providing  that  "each  and  every  question  mentioned 
and  not  mentioned  in  this  agreement"  should  be  left  to  a  referee.  Differences 
•rose  as  to  the  construction  of  this  agreement,  and  the  submission  to  the  referee 
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WM  revoked  b;  the  company;  and  it  then  assigned  its  demands  against  plalntlfl  to 
one  M.,  who  sued  plaintiff  thereon.  Held,  that  while  the  stipulations  in  anohagrree- 
ment,  unconnected  with  the  submission,  remained  unrevoked,  the  revocation  of 
the  submission  remitted  the  parties  to  the  rights  they  had,  previous  to  the  agree- 
ment, to  enforce  their  respective  claims;  that  the  actions  already  brought  were 
sufllcient  to  afford  them  full  relief ;  and  plaintiff  could  not  maintain  an  equitable 
action  against  M.  and  the  company  to  have  the  agreement  of  settlement  declared 
valid,  and  to  restrain  the  prosecution  of  the  action  brought  by  M.,  and  to  settle  the 
disputes  between  plaintitrand  the  company. 

Appeal  from  specinl  term.  New  York  county. 

Action  by  Leonard  Sctiepp  against  Lewis  E.  Manley  and  the  Samuel  Crnmp 
Label  Company.  Defendants  appeal  from  a  Judgment  for  plaintiff  entered  on 
trial  by  the  court  without  a  jury. 

Argued  before  Yak  Brunt,  P.  J.,  and  Brady  and  Daniels.  JJ. 

Smith  (£■  Vonigherty,  (J.  Hampden  Dougherty,  of  counsel,)  for  appellants. 
Strong  A  Mathewaon,  {Theron  G.  mroHg,  of  counsel,)  for  respondent. 

Daniels,  J.  The  action  was  brought  to  secure  a  Judgment  declaring  an 
agreement  entered  into  on  the  Ilth  of  July,  1888,  between  the  plaintiif  and 
the  Samuel  Crump  Label  Company,  to  be  valid  and  binding,  and  a  settlement 
of  the  controversies  between  the  parties,  and  to  restrain  and  enjoin  tlie  prose- 
cution of  an  action  brought  by  the  defendant  Manley  against  the  plaintiff  as 
the  assignee  of  tlie  company,  and  to  settle  the  disputes  which  had  arisen  be- 
tween the  i)laintiff  and  the  company.  He  had  previously  been  engaged  in 
manufacturing  and  selling  desiccated  cocoanut  and  pudding  preparations,  and 
the  company  had  manufactured  and  delivered  to  him  wrappers  and  labels 
used  upon  the  packages  in  which  these  articles  were  contained  and  sold.  Early 
in  the  year  1887  tliey  entered  into  an  agreement  by  wliich  the  company  was 
to  make  and  deliver  to  him  25,000  half  pound  and  25,000  pound  cocoanutcar- 
tons.  These  articles  were  to  be  in  the  nature  of  samples  of  a  new  manufact- 
ure, and,  if  they  proved  satisfactory,  an  order  was  to  be  placed  with  the 
company  for  a  much  larger  quantity  of  the  same  or  similar  articles.  The 
company  entered  upon  the  performance  of  this  agreement  and  order,  and  con- 
tinued to  do  that  until  about  the  close  of  the  year  1887.  On  the  14th  of  No- 
vember of  that  year  a  further  agreement  was  made  between  the  parties,  by 
which  the  company  was  to  manufacture  600,000  one-half  pound  and  100,000 
one  pound  pudding  cartons.  These  were  to  be  manilla  lined,  coated  one  side, 
and  having  a  strawboard  back ;  and  early  in  the  year  1888  the  company  began 
the  delivery  of  these  additional  articles  to  the  plaintiff,  but  disagreements 
arose  concerning  these,  and  also,  as  there  is  some  reason  for  believing  from 
the  plaintiff's  testimony,  as  to  some  of  the  other  cartons  made  and  delivered 
to  the  plaintiff.  The  complaints,  however,  as  to  those  made  under  the  con- 
tract and  order  of  the  14th  of  November,  1887,  were  more  general  and  com- 
prehensive, including,  certainly,  a  very  large  number  of  cartons  delivered  and 
offered  to  the  plaintiff;  he  complaining  that  tliey  were  not  according  to  the 
agreement  which  liad  been  entered  into,  and  the  president  of  tlie  company  In- 
sisting that  they  were  manufactured  as  well  as  they  could  be  done  from  the 
material  mentioned  in  the  contract.  The  misunderstanding  arising  out  of 
the  objections  made  by  the  plaintiff  continued  until  the  early  part  of  July, 
1888;  and  on  the  11th  of  that  month  these  parties  entered  into  an  agreement 
for  the  adjustment  of  their  differences.     By  this  agreement  it  was — 

"Agreed  between  Samuel  Crump,  president,  in  behalf  of  Sam'l  Crump  Label 
Co.  and  L.  Schepp,  that  the  controversy  now  existing  between  tliem  regard- 
ing cartons  for  cocoanut  and  puddings  shall  be  settled  on  the  following 
basis,  viz.:  All  cartons  that  have  been  used  by  L.  Schepp  shall  be  paid  for  at 
contract  price,  less  fifty  per  cent.,  {i.  e.  half  invoice  price.)  Those  that  are 
perfect  and  those  that  are  not  perfect,  but  can  be  made  so,  or  like  sample,  are 
to  be  taken  at  full  contract  price.    It  is  understood  that  there  is  no  sample  to 
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guide  regarclfng  the  cocoanut  cartons,  and  the  umpire  Is  to  judge  for  himself 
what  is  a  perfect  carton.  Those  which  are  unmerchantable  are  to  be  dis- 
carded, t.  e.,  imperfect.  The  expense  attending  the  cartage  to  corporation 
yard,  and  the  railroad  charges  to  Canada  and  Monlclair,  N.  J.,  are  to  be 
equally  divided  between  Samuel  Crump  hubel  Co.  and  L.  Schepp.  Each  party 
to  pay  his  own  legal  expenses.  All  labels  are  to  be  jiaid  for  in  full.  Cash  to 
be  paid  by  L.  Schepp  for  the  amount  of  Uie  referee's  award  wlien  same  is 
made.  Each  and  every  question  mentioned  and  not  mentioned  in  this  agree- 
ment is  left  to  Charles  F.  Conant,  if  he  will  serve  as  referee,  and,  if  he  will 
not  serve,  we  are  to  agree  upon  some  other  person,  and  the  terms  of  this 
agreement  shall  be  equally  binding  on  us.  And  it  is  understood,  further, 
that  the  referee  has  no  power  to  m-dke  any  reconstruction  on  anything  that  is 
provided  for  in  this  agreement.  On  the  conclusion  and  settlement  of  this 
agreement  L.  Schepp  agrees  to  witlidraw  all  his  claims  for  business  damages. 

"L.  Schepp. 
"Sam'l  Crump,  Prest." 
In  the  first  Instance,  this  instrument  contains  an  agreement  as  to  prices  to 
be  paid  by  the  plaintiff,  and  the  obligation  of  the  company  concerning  what 
should  be  found  to  be  imperfect  cartons.  Then  it  was  agreed,  after  provid- 
ing for  the  payment  of  the  expenses  of  takiing  a  large  number  of  cartons, 
which  had  been  unloaded  upon  the  sidewalk  in  front  of  the  plaintiff's  store, 
and  which  he  refused  to  receive,  and  for  tliat  reason  they  had  been  carted  lnj  the 
officials  of  the  city  to  the  corporation  yard,  that  the  labels  whicli  had  been  man- 
ufactured prior  to  making  of  either  of  these  agreements  should  be  paid  for  in 
full,  and  then  that  the  other  questions  between  the  parties,  eitlier  mentioned 
or  not  mentioned  i  n  the  agreement,  were  to  be  left  to  CliarlesF.  Conant,  or  some 
other  person  in  case  he  declined  to  act,  as  referee  to  settle  and  adjust  them  ber 
tween  tliese  parties.  Mr.  Conant  was  willing  to  act  in  this  capacity.  Butsooa 
after  the  agreement  was  made  differences  arose  between  the  parties  to  it  ooa- 
cerning  its  construction  and  effect,  and  the  extent  to  which  it  sliould  be  ap- 
plied; and  these  differences  prevented  the  submission  of  the  matters  referred 
to  in  the  agreement  to  Mr.  Conant  for  settlement.  And  for  that  reason  the 
president  of  the  company,  acting  in  its  behalf,  early  in  the  year  1889  revoked 
the  submission  of  these  matters  to  the  arbitrator  or  referee.  Mr.  Conant 
wrote  to  iiim  inquiring  whether  it  was  desired  that  he  should  act;  and  on  the 
28tli  of  February,  1889,  the  president  replied  that  tbey  had  commenced  a  suit, 
stating  that  as  a  reason  for  not  proceeding  with  the  arbitration;  and  on  the 
4tb  of  March  of  the  same  year,  in  answer  to  another  letter  from  Mr.  Conant, 
the  same  fact  was  reiterated,  to  which  the  president  of  the  company  added, 
"I  snppose  I  am  now  relieved  from  any  further  action."  Further cori-espond- 
ence  took  place  between  these  persons,  in  which  the  president  of  the  company 
stated  that  they  had  no  other  alternative  but  to  consider  the  agreement  at  an 
end  on  account  of  the  action  taken  by  the  plaintiff;  and  notice  of  this  final 
conclusion  was  given  by  Mr.  Conant  to  the  plaintiff  on  the  18th  of  March, 
1889.  This  was  clearly  a  revocation  of  so  much  of  the  agreement  of  tbe 
lltb  of  July,  1888,  as  has  been  permitted  by  tbe  provisions  of  the  statnte,  as 
well  as  the  rule  previously  sanctioned  by  the  anthorities,  not  brought  to  the 
attention  of  the  special  term.  Code  Civil  Proc.  §  2883;  People  v.  Nash,  111 
N.  Y.  310,  18  N.  E.  Rep.  630;  Frets  v.  Frets,  1  Cow.  335.  And  the  effect 
of  it  was  to  terminate  and  annul  so  much  of  the  agreement  as  included  and 
provided  for  this  arbitration ;  and,  as  the  company  was  vested  with  tbe  legal 
right  to  revoke  the  submission  in  this  manner,  the  court  had  no  aotbority 
after  that  to  establish  or  maintain  the  submission.  It  was  as  much  out  of 
existence  as  though  no  agreement  had  been  made  at  any  time  providing  for 
it;  and  that  necessarily  remitted  and  restored  the  parties  to  all  their  rights 
against  each  other  which  tbey  had  previous  to  the  makinjf  of  this  agreement. 
These  rights  were  tbe  enforcement  of  tbe  claims  made  by  tbe  plaintiff  against 
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the  company  for  the  defective  roanufactare  of  the  cartons,  and  on  the  part  of 
the  company  for  ttie  prices  agreed  to  be  paid  for  the  cartons  made  and  deliv- 
ered, in  case  tiiey  conformed  to  the  description  of  them  contained  in  the 
agreement.  So  far  as  the  parties  entered  into  stipulations  by  the  instrument 
of  the  lltli  of  July,  unconnected  triti)  the  submission  to  arbitration,  they  re- 
main unrevoked,  and  require  to  be  construed  and  applied,  in  view  of  the  at- 
teniliint  circumstances,  the  same  as  other  agreements  made  between  parties 
competent  to  contract.  Dodds  v.  Hakes,  (N.  Y.)  21  N.  E.  Rep.  898.  And  so 
far  as  snch  agreements  or  stipulations  were  made  a  part  of  the  instrument,  they 
undoubtedly  will  be  applic»ble  to  the  disposition  in  future  of  the  contracts  or 
claims  existing  between  these  parties.  But  tliese  stipulations  created  no  in- 
dependent right  of  action  in  favor  of  the  plaintiff.  He  had,  previous  to  the 
malting  of  the  agreement,  commenced  two  suits  against  the  company  for  the 
recovery  of  the  damages  he  claimed  to  have  resulted  from  the  cartons  being 
defectively  manufactured;  and,  wlien  the  submission  to  the  arbitration  was 
revoked,  he  was  left  at  liberty  to  proceed  with  either  one  or  both  of  these  ac- 
tions, the  same  as  though  no  submission  had  ever  been  agreed  upon.  And 
the  company,  proceeding  upon  the  same  principle,  assigned  their  demands  to 
the  defendant  Manley,  who  commenced  an  action  against  the  plaintiff  for 
their  recovery.  These  actions,  and  probably  one  action  on  the  part  of  each 
of  these  parties,  will  be  sufficient  to  settle  the  entire  dispute  arising  out  of 
their  different  positions.  The  disputes  were  the  proper  subjects  of  actions  at 
law,  arising,  as  th^  did,  out  of  no  more  than  claims  for  damages  on  the  one 
side,  and  of  prices  of  articles  manufactured  and  delivered  on  the  other  side. 
These  were  all  strictly  grounds  for  legal  actions,  as  distinguished  from  suits 
in  courts  of  equity.  Full  and  complete  relief  can  readily,  by  the  simplest 
course  of  proceeding,  be  attained  through  the  instrumenliality  of  these  8uit»: 
and  the  subjects  included  in  them  formed  no  equitable  grounds  of  action. 

It  is  true  that  courts  of  equity  may,  under  certain  circumstances,  maintain 
and  establish  compromises  and  settlements  between  parties.  But  this  is  not 
a  case  of  that  description;  for  no  settlement  was  effected  by  this  agreement, 
but  it  provided  a  means  through  which  a  settlement  or  adjustment  should  be 
reached,  and  that  was  by  the  consideration  and  decision  of  the  matters  agreed 
to  be  submitted  to  Mr.  Conant,  which  was  prevented  entirely  by  the  subse- 
quent disagreements  of  the  parties  and  the  revocation  of  the  submission. 
That  has  left  all  the  disputes  intended  and  desired  to  be  settled  under  the 
agreement  as  completely  unsettled  as  they  were  before,  except  so  far  as  titey 
maybe  affected  by  the  covenants  or  stipulations  contained  in  the  instrument, 
aside  from  those  relating  to  the  arbitration.  The  action,  tlierefore,  cannot 
be  maintained  for  the  purpose  of  establishing  a  settlement  or  compromise, 
for  the  grounds  of  complaints  and  demands  of  the  parties  have  not  been  set- 
tled by  what  has  taken  place;  and  the  legal  mode  for  securing  that  settlement 
is  by  the  actions  on  the  one  side  for  damages,  and  on  the  other  side  for  the 
(krices  of  the  cartons  which  have  been  made  and  delivered;  and  a  full  aud 
complete  adjustment  and  determination  of  these  matters  will  be  made  in  the 
actions  for  damages  on  the  one  part,  and  for  ttie  prices  of  the  goods  on  the 
other.  There  is  no  necessity,  nor  is  there  any  propriety,  for  prosecuting  an 
action  in  equity  to  attain  those  ends.  They  are  the  appropriate  subjects 
of  actions  at  law.  and  there  required  to  be  prosecuted  and  determined. 

I^either  is  there  any  ground  for  maintaining  this  suit  as  one  to  prevent  a 
multiplicity  of  actions;  for  the  range  and  extent  of  possible  litigation  between 
the  parties  is  limited,  and,  as  their  affairs  at  present  are  made  to  appear,  will 
not  transcend  the  suits  which  have  already  been  commenced,  and  probably 
will  not  require  the  prosecution  of  more  than  two  of  these  actruns.  The 
judgment  which  has  been  entered  in  this  case  has  undertaken  to  go  no  further 
than  to  sustain  the  agreement  of  the  11th  of  July,  and  to  restrain  the  prose- 
eotion  of  the  action  commenced  by  Manley  as  the  assignee  of  the  oompaay, 
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and  the  entry  of  jiidgment  for  want  of  a  complaint  in  the  actions  commenced 
by  the  plaintiff  Hgalnst  the  company.  It  to  no  extent  settles,  or  has  under- 
taken to  settle,  either  of  these  disputed  matters  between  these  parties.  Btit 
it  has  declared  in  its  third  subdivision,  "that  no  cause  of  action  exists  in  favor 
of  either  of  the  defendants,  excepting  upon  compliance  with  the  terms  and 
provisions  of  said  agreement  of  July  11,  1888."  And  that  seems  to  be  an 
erroneous  conclusion,  for  the  reason  that  the  company  was  at  liberty  under  the 
lawto  revoke  the  submission  which  had  been  agreed  to  be  made.  The  case  in 
this  respect  differs  from  that  of  Ddatoare,  etc..  Canal  Co.  v.  Pennsylisania 
Coal  Co.,  50  N.  Y.  250;  for  the  province  of  the  arbitrator  was  to  settle  tlie 
disputes  existing  between  tlie  parties,  and  not  to  perform  a  condition  precedent 
to  the  right  of  either  to  maintain  an  action  at  law.  And  the  objection  that  ade- 
quHte  relief  could  be  obtained  by  the  plaintiff  in  an  action  at  law  has  been 
taken  by  the  answer  in  this  action.  The  judgment  should  be  reversed,  and  a 
new  trial  ordered,  but  it  should  be  without  costs  to  the  appellants. 
All  concur. 


Brokmam  v.  Mtebs. 
{Suvreme  Court,  Oeneral  Term,  Firtt  Department.    Febraaiy  11, 1801.) 

1.  Best  and  Becondart  Evicbncb — ^Noticb  to  Fboddcb  Orioinal. 

During  the  trial  of  an  action,  in  the  afternoon,  plaintiff  gave  to  defendant  verbal 
notice  to  produce  a  bill  of  sale  which  had  been  delivered  by  plaintiff  to  defendant, 
and  later  in  the  afternoon  written  notice  to  the  same  effect  was  served  on  defend- 
ant's attorney;  but  he  failed  to  produce  it  the  next  morning,  when  the  case  pro- 
ceeded. Held,  it  not  appearing  that  defendant  had  made  any  effort  to  obtain  and 
produce  it,  or  that  he  could  not  produce  It,  that  plaintiff  might  give  a  copy  of  it  in 
evidence. 

S.  ESTOPPBL — CONBISBRATIOR  O*  BlLL  OV  SaLB. 

A  bill  of  sale  by  plaintiff  to  defendant  of  a  stock  of  goods  contained  a  covenant  by 
defendant  to  pay  all  the  debts  of  plaintiff,  a  list  of  which  was  annexed,  field,  that 
the  effect  of  ttiis  covenant  could  not  be  overcome  by  oral  proof  that  the  considera- 
tion was  a  less  sum,  and  the  court  properly  charged  the  jury  that  it  was  oondusire 
against  defendant  as  to  the  consideration. 

Z.  TBIAJ,— DlBBCTIMO  VXKDIOr— COKFLICTIKO  EviDBNCB. 

In  an  action  for  monOT  loaned,  defendant  testifled  that  at  an  interview  with  plala- 
tifl  he  stated  to  plaintill  what  had  been  paid  to  the  latter,  and  the  amount  remain- 
ing unpaid,  and  that  he  gave  plaintiff  a  note  for  that  amount,  which  was  after- 
wards paid.  Held  that,  as  the  effect  of  the  testimony  was  for  the  jury,  and  it  was 
inconsistent  with  the  obligation  assumed  by  defendant  in  a  bill  of  sale  to  him  from 
plaintiff,  and  with  another  payment  relied  on  by  defendant,  and  other  circum- 
stances, the  court  properly  refused  to  direct  a  verdict  for  defendanti  as  upon  proof 
of  an  account  stated  and  payment  thereof. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Morris  A.  Brok man  against  Lewis  Myers.  Defendant  appeals 
from  a  judgment  for  plaintiff  entered  on  tbe  verdict  of  a  jury,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Van  Brunt,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

Honcitz  it  Her»ttflsld,  for  appellant  Toumsend,  Dyett  d  Binatein,  (B. 
F.  Einstein,  of  counsel.)  for  respondent. 

Daniels,  J.  This  suit  was  brought  to  recover  a  balance  of  moneys  alleged 
to  have  been  loaned  by  tlie  plaintiff  to  the  defendant;  and  there  was  no  sub- 
stantial controversy  as  to  tlie  fact  that  the  loans  as  they  were  alleged  had  been 
made,  except  that  from  the  last  amount  charged  tbe  defendant  testified  that 
6500  bad  been  repaid  to  the  plaintiff.  This,  however,  was  denied  by  him  in 
the  course  of  his  evidence  given  upon  the  trial.  It  was  admitted  in  the  plain- 
tiff's  bill  of  particulars  that  the  sum  of  86,304.80  had  been  received  by  tbe 
plaintiff,  and  was  credited  upon  tbe  loans,  leaving  a  Imlance  of  82,995.20  as 
tbe  amount  still  remaining  unpaid.  The  defendant,  by  way  of  defense,  al- 
leged that  be  had  repaid  the  plaintiff  all  the  moneys  which  bad  been  borrowed 
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from  him.  This  repayment  consisted  in  part  of  $5,200  paid  by  tlie  defendant 
upon  the  indebtedness  of  the  plaintiff  arising  in  a  cloal<  business  carried  on  by 
him.  This  business  was  transferred  by  the  plaintiff  to  the  defendant.  The 
latter  testified  that  he  had  agreed  to  pay  the  former  the  sum  of  $2,500  for  the 
8tocl<  In  the  business,  and  evidence  was  given  by  his  son  and  bis  son-in-law 
tending  to  establish  the  correctneiia  of  this  statement;  butit  was  controverted 
on  the  part  of  the  plaintiff,  whose  position  was  that  the  business  had  been 
transferred  by  him  to  the  defendant  upon  the  consideration  that  he  should  pay 
the  indebtedness  wliicli  had  been  created  in  the  course  of  carrying  it  on, 
amounting  to  the  sum  of  $5,207.49;  and  the  disposition  of  the  action  mainly 
depended  upon  which  of  these  persons  was  correct  in  the  statement  made  con- 
cerning the  sale  of  the  business.  To  corroborate  the  plaintiff  the  defendant 
was  interrogated  as  to  the  fact  of  a  bill  of  sale  having  been  executed  and  de- 
livered to  him  for  the  transfer  of  the  business.  A  copy  of  what  was  asserted 
to  be  the  bill  of  sale  was  produced,  and  the  defendant  was  interrogated  con- 
cerning it,  but  did  not  concede  that  it  was  an  accurate  copy  of  the  instrument 
which  had  been  executed  and  delivered  to  him  by  the  plaintiff.  This  copy 
was  offered  as  evidence,  but  it  was  objected  to  on  the  part  of  the  defend- 
ant, and  verbal  notice  was  thereupon  given  to  the  defendant,  while  he  was 
upon  the  witness  stand  in  the  afternoon,  requiring  him  to  produce  the 
original  bill  of  sale;  and  later  in  the  afternoon  a  written  notice  to  the  same  ef- 
fect was  served  upon  bis  attorneys.  He  failed  to  produce  the  bill  of  sale  be- 
fore the  court  in  the  morning  when  the  case  again  proceeded,  and  the  plain- 
tiff offered  the  copy  that  was  produced  by  him,  and  affirmed  to  be  a  true  copy 
of  the  bill  of  sale,  in  evidence,  and  that  was  received  by  the  court.  It  was 
objected  on  the  part  of  the  defendant  that  the  notice  to  produce  the  original 
bill  of  sale  was  insufficient  to  permit  the  copy  to  be  received  as  evidence.  But 
it  did  not  appear  that  the  defendant  had  made  any  effort  whatever  to  obtain 
the  bill  of  sale  and  produce  it  upon  the  trial,  or  that  he  could  not  do  that;  and, 
as  such  an  instrument  had  concededly  been  made  to  him,  it  is  to  be  presumed 
that  it  was  in  his  possession,  and  might,  upon  reasonable  search  for  its  dis- 
covery, have  been  obtained  and  presented  upon  the  trial.  And  that  he  failed 
to  maike  that  search  is  a  circumstance  tending  to  indicate  his  indisposition  to 
comply  with  the  notice,  or  to  endeavor  to  obtain  the  original  instrument,  and 
certainly  created  the  presumption  that  be  may  have  been  aware  of  the  fact 
that  a  search  for  the  bill  of  sale  would  have  enabled  him  to  present  it  at  the 
trial.  It  was  because  be  had  failed  to  search  for  it,  and  upon  the  assumption 
that  the  verbal  notice  given  to  him  was  sufficient,  that  the  court  received  the 
copy  as  evidence;  and  in  this  practice  the  ruling  has  the  support  of  what  was 
said  in  the  decision  of  Hammond  v.  Hopping,  13  Wend.  505,  and  in  Hoioell 
V.  Huyck,  2  Abb.  Dec.  423.  These  authorities  distinctly  sustain  the  action 
of  the  court  in  permitting  the  copy  of  the  bill  of  sale  to  be  read  in  evi- 
dence. By  this  copy  it  appeared  that  the  substantial  consideration  for  the 
transfer  of  the  stock  to  the  defendant  was  the  agreement  that  he  assumed 
and  covenanted  to  pay  all  the  debts  aud  liabilities  of  the  plaintiff,  a  com- 
plete list  of  which  was  annexed  to  the  instrument,  and  they  amounted  to 
the  sum  of  $5,207.49.  This  instrument,  the  court  held,  in  submitting  the 
action  to  the  Jury,  to  be  conclusive  against  the  defendant  that  the  consid- 
eration for  which  he  purchased  the  plaintiff's  stock  was  not  the  sura  of 
$2,500,  but  that  it  was  the  covenant  on  his  part  to  pay  the  debts  and  lia- 
bilities which  bad  been  incurred  by  the  plaintiff  in  the  course  of  the  business. 
An  exception  was  taken  to  this  ruling  or  direction  of  the  court  in  the  sub- 
mission of  the  case  to  the  jury;  and  it  is  now  insisted,  inasmuch  as  evi- 
dence was  taken  during  the  progress  of  the  trial  tending  to  prove  that  the  same 
was  made  for  the  consideration  of  $2,500,  that  the  court  should  have  sub- 
mitted the  inquiry  to  the  jury  whether  this  evidence  should  have  been  fol- 
lowed as  the  truthful  exposition  of  the  case,  and  as  qualifying  or  over- 
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coming  the  effect  of  the  coTenaut  contained  in  tlie  bill  of  sale.  But  this 
instrument  was  not  liable  to  be  overcome  in  its  effect  by  the  oral  proof  that 
the  stock  was  sold  to  the  defendant  for  the  price  of  $2,500,  for  the  Instrument 
itself  contained  a  covenant  directly  in  conflict  with  the  proof. 

Tliere  was  more  than  the  acknowledgment  of  a  consideration  tor  the  sale  at 
the  Steele,  wtiicli,  if  its  recital  stood  alone,  might  be  explained,  for  it  was  a 
direct  and  unequivocal  covenant  on  the  part  of  the  defendant  that  be  would  pa; 
the  debts  and  liabilities  of  the  plaintiff  for  the  transfer  of  the  stock  of  goods  to 
him;  and  that  covenant  could  not  be  avoided  or  annulled  in  its  effect  by  mere 
oral  evidence  that  the  agreement  for  the  sale  of  the  stock  bad  been  made  for 
a  different  consideration:  and  no  principle  was  referred  to,  either  in  Wooigejf 
V.  Fuuke,  121  N.  Y.  87,  24  N.  E.  Bep.  191,  or  in  either  of  the  other  author- 
ities which  have  been  brought  to  the  attention  of  the  court,  that  would  per- 
mit this  covenant  to  be  set  aside  by  evidence  of  a  precedingagreement  of  the 
character  of  that  presented  by  way  of  defense.  And,  as  his  evidence  was  not 
competent  for  the  purpose  of  ohani^ing  the  obligation  assumed  by  the  defend- 
ant by  means  of  this  bill  of  sale,  it  was  the  duty  of  the  court,  in  submitting 
the  case  to  the  jury,  to  direct  tlieiu  to  reject  the  oral  evidence  given  on  the 
part  of  the  defendant  to  establisli  the  fact  that  tlie  sale  had  been  made  for  a 
different  consideration.  Hamilton  v.  Railroad  Co.,  51  N.  Y.  100.  An  ex- 
ception was  also  taken  to  the  refusal  of  the  court  to  direct  a  verdict  for  the 
defendant  on  the  ground  that  an  account  had  been  stated  between  the  parties 
on  the  1st  of  August,  1887,  which  was  followed  by  the  delivery  of  the  note  of 
the  defendant  to  the  plaintiff  for  the  sum  of  $454.80  and  its  subsequent  pay- 
ment: but  this  charge  could  not  justly  be  given  to  the  jury,  for  the  reason 
that  the  statement  made  of  the  indebtedness  and  the  manner  of  its  adjustment 
depended  wholly  upon  the  testimony  of  the  defendant,  and  what  was  to  be 
the  effect  of  that  testimony  was  for  the  jury  to  decide.  Beyond  tiist,  the 
statement  of  the  defendant  was  inconsistent  with  the  obllgaticn  created  by 
the  bill  of  sale  for  the  payment  of  the  debts  of  the  business.  In  making  it, 
the  sum  of  $5,200  was  included  as  a  charge  against  the  plaintiff,  when  io 
fact  it  was  money  which  had  been  paid  by  tlie  defendant  to  satisfy  the  debts 
and  liabilities  of  the  business.  The  defendant  also  relied  upon  the  payment 
to  the  plaintiff  of  the  sum  of  $500,  which  the  latter  denied  having  received; 
and  whether  he  had  received  it  from  the  defendant  or  not  was  for  the  jury  to 
determine.  The  statement  relied  upon  was  not  the  statement  of  an  account 
between  the  parties,  but  it  was  a  verbal  interview  between  them,  in  which  tlia 
defendant  testitied  that  he  stated  to  the  plaintiff  what  had  been  paid  to  him, 
which  brought  the  account  down  to  the  sum  of  8454.80,  for  which  be  gave 
the  note  Oiat  was  afterwards  paid.  This  was  entirely  inconsistent  with  the 
testimony  given  by  the  plaintiff,  as  well  as  with  the  covenant  coutainod  in 
the  bill  of  sale,  so  far  as  it  related  to  the  moneys  paid  by  the  defendant  for  the 
extinguishment  of  the  debts  of  the  plaintiff.  Upon  this  subject  the  charge  of 
the  court  was  really  more  favorable  to  the  defendant  than  he  was  entitled  to 
insist  upon;  and  the  same  may  be  said  with  propriety  as  to  each  of  the  other 
exceptions  taken  by  the  defendant's  counsel  to  the  charge,  for  neither  the  ev- 
idence of  the  witnesses,  nor  the  surrender  of  the  notes,  as  that  was  stated  and 
explained,  nor  both  together,  were  conclusive  in  favor  of  the  defendant. 
Other  exceptions  were  taken  during  the  trial  to  rulings  upon  offers  of  evi- 
dence, but  in  no  respect  does  any  substantial  error  appear  to  have  arisen  in 
their  disposition  to  the  prejudice  of  the  defendant.  The  evidence  was  en- 
tirely sufficient  to  submit  the  questions  in  the  case  to  the  jury,  and  they  found 
the  plaintiff  entitled  to  the  balance  claimed  by  him  after  deducting  therefrom 
an  item  of  $100.  Both  the  order  and  the  judgment  should  be  affirmed,  wltb 
costs.    All  concur. 
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Zabriskie  0.  Ckntbai,  Veruont  R.  Co. 
ISupreme  Court,  General  Term,  First  Department.    February  11, 1891.) 
1.  Construction  of  Contract. 

A  firm  engaged  in  mining  coal,  having  fnmished  defendant  railroad  oompany- 
dnring  a  year  with  satisfactory  ooal,  agreed  to  furnish  coal  during  the  foUovrlng 
year,  "of  same  quality  and  kind  as  furnished  you  during  the  past  year ; "  but  the 
coal  delivered  was  found  to  be  of  inferior  quality.  Held,  that  the  reference  to 
the  coal  delivered  in  the  previous  year  was  not  a  mere  description,  but  was  an  ex- 
press stipulation  that  the  ooal  to  be  delivered  should  be  of  the  same  good  quality, 
and  that  if  such  stipulation  was  not  performed,  d^endants  were  liable  in  dam- 
ages. Distinguishing  Iron  Co.  v.  Pope,  108  N.  Y.  283,  16  N.  B.  Rep.  885;  Pf^r- 
/inn  V.  Cronlis,  115  N.  Y.  539,  23  N.  K.  Kep.  849;  Stxuter  T.  Bletetein,  116  N.  Y.  816, 
39  N.  K  Rep.  843. 
9.  Referee's  Finding — Review  on  Appeal. 

Where  the  proof  that  the  ooal  is  inferior  to  that  called  for  by  the  contract,  and  as 
to  the  difference  in  value,  is  sufficient  to  make  the  question  one  of  fact  for  the  ref- 
eree, his  conclusion  thereon  will  be  followed  on  appeaJ. 

8.    AsglONMENT  FOR  BENEFIT  OF  CREDITORS — LIA.BILITT  OF  ASSISNEB. 

After  a  general  assignment  by  a  firm  which  had  contracted  to  deliver  to  defend- 
ant ooal  01  a  certain  quality,  the  assignee  oontinued  the  delivery  of  ooal  without 
proposing  any  other  agreement.  Held,  that  it  was  to  be  presumoi  that  the  Inten- 
tion was  to  continue  the  performance  of  the  contract,  and  that  defendant  was  not 
liable  to  pay  therefor  otherwise  than  as  agreed;  and  the  price  was  subject  to  a 
counter-claim  for  damages  from  the  inferior  quality  of  the  coal. 
4.  Breach  of  Contract — Damaqes. 

Under  an  agreement  to  furnish  coal  of  a  oertain  quality,  a  refusal  by  the  par- 
chaser  to  accept  an  inferior  quality  is  neither  a  rescission  nor  a  broach  of  the  con- 
tract, and  such  purchaser  is  entitled  to  damages  for  the  increased  cost  of  coal  pur- 
chased tn  place  of  that  not  delivered. 
B.  Costs — Bztba  Alix>wanoe. 

The  amount  claimed  in  action  by  plaintiff,  with  interest,  exceeded  $7,500;  and 
defendant  set  up  a  counter-claim  for  a  larger  amount,  which  was  allowed  to  the  ex- 
tent necessary  to  extinguish  the  claim  of  plaintiff,  as  the  latter  sued  as  assignee. 
Held,  that  an  allowance  to  defendant.  In  addition  to  costs,  of  {750,  was  warranted, 
nnder  Code  Civil  Proc.  N.  Y.  $  8253,  authorizing  such  an  allowance  of  "a  sum  not 
exceeding  five  per  cent,  upon  the  sum  recovered  or  claimed,  or  the  value  of  the  sub- 
ject-matter involved;"  the  case  being  a  difficult  and  extraordinary  one,  within  the 
meaning  of  that  section. 

Appeals  from  a  judgment  entered  on  the  report  of  »  referee,  and  from  an 
order  of  the  special  tenu. 

Action  by  William  £.  Zabriskie  against  the  Central  YprDoont  Railroad  Com> 
pany.  Flaintifl!  appealti  from  a  judgment  for  defendant  entered  on  trial  be> 
fore  a  leferee,  and  from  an  order  granting  defendant  an  allowance  in  addition 
to  costs.  Tlie  amount  for  which  judgment  was  claimed  by  plaintiff  was 
^.583.50,  with  interest,  which,  computed  to  the  date  of  the  referee's  report, 
would  malce  his  claim  amount  to  more  than  $7,500.  Defendant  set  up  a 
counter-claim  for  $20,000  damages,  and  the  referee  found  io  his  favor  for 
S9,269.36,  but,  aa  plaintiff  sued  on  clitims  assigned  to  him,  no  a£Srroative 
judgment  for  the  excess  was  rendered,  and  the  counter-claim  was  allowed 
simply  as  an  extinguishment  of  plaintiff's  claim.  Code  Civil  Froc.  N.  Y.  § 
3253,  provides  that  "in  a  difficult  and  extraordinary  case,  where  a  defense  has 
been  interposed  in  any  action,  the  court  may  also,  in  its  discretion,  award  to 
any  party  *  *  *  a  sum  not  exceeding  five  per  centum  upon  the  sum  re> 
covered  or  claimed,  or  the  value  of  the  subject-matter  involved." 

Argued  before  Yam  Bbumt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

WUton  ds  Wallis,  {Hamilton  Wallis,  of  counsel,)  for  appellant.  B.  O, 
James,  for  respondent. 

Danieus,  J.  The  plaintiff,  as  the  assignee  of  Robert  Hare  Powel  A  Co., 
and  the  Guaranty  Trust  &  Safe  Deposit  Company  of  Philadelphia,  brought  this 
action  to  recover  the  price  and  value  of  coal  sold  and  delivered  to  and  used  by 
the  defendant.    There  was  no  serious  dispute  concerning  the  quantity  of  coal 
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delivered  to  and  received  by  the  defendant.  Much  the  greater  part  was  de> 
livered  by  the  firm  of  Fowel  &  Co.  in  the  year  1887,  and  before  the  29th  of 
August  of  that  year,  when  they  made  a  general  assignment  to  the  Ouarantj 
Trust  &  Safe  Deposit  Company.  After  the  assignment  the  assignee  con- 
tinued lo  send  coal  to  the  defendant,  which  had  from  time  to  time  objected  to 
the  quality  of  the  coal  it  was  receiving.  Tlie  last  was  sent  and  tested  in  March* 
1888,  when  on  account  of  its  quality,  and  the  objections  made  to  it,  all  further 
shipments  of  coal  were  thereafter  discontinued.  The  tirra  of  Robert  Hare 
Powel  &  Co.  were  engaged  in  the  business  of  mining,  selling,  and  shipping 
coal,  and  had  been  in  the  year  1886,  during  which  they  supplied  the  defend- 
ant with  coal,  which  in  its  use  had  proved  to  be  satisfactory  in  all  respects; 
and  on  or  about  the  8th  of  June,  1887,  the  following  agreement  was  made 
between  these  parties: 

"Gentleues:  We  agree  to  furnish  you  during  the  year  ending  Jane 
Ist,  1888,  thirty  thousand  tons  Powelton  coal,  of  same  quality  and  kind 
as  furnished  you  during  the  past  year,  with  an  option  on  your  part  to 
increase  the  order  to  any  amount,  not  exceeding  thirty  thousand  tons;  you 
to  control  delivery.  The  coal  is  to  be  delivered  to  you  on  the  cars  at  Nor- 
wood, N.  Y..  at  three  dollars  ($3.00)  per  net  ton.  You  are  to  have  an  op- 
tion of  Ave  thousand  tons,  to  be  delivered  you  at  Rutland  during  the  same 
season,  at  93.90  per  gross  ton.  All  above  coal  to  be  way-billed  as  per  your 
directions.  Payments  to  be  made  for  monthly  bills  in  the  usual  course.  Yoa 
are  to  give  reasonable  notice  of  your  requirements,  and  we  are  not  to  be  held 
liable  for  money  damage  on  account  of  strikes. 

[Signed]  "Robert  Habb  Powel  &  Co. 

"By  E.  0.  Smith,  2nd  V.  P.  &  Act.  Gen'l  M. 

"8t.  Albans.  June  8th,  1887." 

And  it  was  under  this  agreement  that  all  the  coal  was  alleged  by  the  de- 
fendant to  have  been  received  which  was  delivered  after  its  date.  It  was 
averred  on  the  part  of  the  defendant  that  the  coal  delivered  after  the  date  of 
the  agreement  was  defective  in  quality,  and  so  far  inferior  to  that  received 
from  Powel  &  Co.  in  1886  as  nut  to  be  worth  more  than  two-thirds  of  the 
price  agreed  to  be  paid  by  ilie  agreement,  and  that  the  assignors  of  the  plain- 
tiff had  failed  to  perform  by  delivering  the  quantity  of  coal  mentioned  in  the 
agreement,  and  damages  were  claimed  for  these  causes,  exceeding  the  amount 
unpaid  for  the  coal  which  had  been  received.  As  the  coal  was  from  time  to 
time  received.  Its  inferior  quality  is  stated  to  have  been  observed  by  the  per- 
sons in  charge  of  that  part  of  the  defendant's  business,  and  by  the  engineers 
using  and  consuming  it,  in  the  management  of  their  engines;  and  of  ihese 
facts  repeated  information  was  sent  to  Powel  &  Co.,  who,  in  substance,  re- 
plied that  the  subject  would  be  investigated,  and  the  coal  sent  forward  should 
be  brought  up  to  the  standard  of  the  contract;  and,  when  notes  constituting 
payment  of  the  sum  of  $7,500  were  made  and  delivered,  the  balance  of 
^,633.30  was  allowed  to  remain,  because  of  the  complaints  made  of  the 
quality  of  the  coal,  and  the  claim  of  the  defendant  for  an  equivalent  abate- 
ment in  its  price.  Upon  the  trial  evidence  was  given  on  behalf  of  the  defend- 
ant, from  which  the  referee  could  very  well  find,  as  he  did  find  and  decide, 
that  the  facts  in  this  manner  alleged,  by  way  of  defense  and  counter-claim, 
had  been  proven,  and  that  the  damages  resulting  therefrom  to  the  defendant, 
together  with  those  sustained  in  the  purchase  of  other  coal  necessary  for  its 
use,  exceeded  the  amount  claimed  to  be  unpaid  by  the  plaintiff,  and  judgment 
was  directed  to  be,  and  it  was,  entered  against  him  for  the  costs. 

Exception  has  been  taken  to  the  conclusions  of  the  referee,  on  the  ground 
that  the  inferior  quality  of  the  coal  was  not  maintained  by  the  evidence,  and 
there  was  for  that  reason  no  failure  in  the  performance  of  the  agreement  by 
Powel  &  Co.,  or  their  assignee,  and,  if  there  had  been,  that  the  defendant  bad 
deprived  itself  of  all  legal  right  to  complain  of  the  quality  of  the  coal  bj  n- 
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ceiving  and  nsing  it-  after  discovering  its  quality,  and  that  the  coal  delivered 
by  tlie  assignee  of  Fowel  &  Co.  was  nnt  under  the  contract,  but  a  distinct 
and  separate  sale  made  by  themselves,  and  that  damages  for  the  increased 
cost  of  coal,  bought  in  place  of  that  not  delivered,  should  not  have  beer  al- 
lowed. But,  as  already  has  been  mentioned,  the  evidence  was  such  as  to 
supi'ort  the  conclusion  of  tlie  referee  that  the  coal  delivered  was  mostly  of  a 
quality  inferior  to  that  delivered  by  Powel  &  Co.  to  the  defendant  In  the  year 
1886.  That  was  an  article  whose  quality  had  become  known,  both  to  Powel 
&  Co.  and  the  persons  who  had  used  it  in  the  defendant's  employment;  and 
it  was  that  quality  of  co»l  that  it  was  expressly  agreed  should  be  delivered 
under  and  in  fulfillment  of  the  agreement  made  in  June,  1887.  That  coal 
was  referred  to  and  adopted  as  the  standard  by  which  the  quality  was  to  be 
tested.  It  was  not  a  mere  description,  which  would  be  waived  by  the  accept- 
ance of  an  article  not  conforming  to  it.  But  it  was  an  express  stipulation 
that  the  coal  delivered  should  be  of  the  same  good  quality  as  that  which  had 
been  delivered  in  1886;  and  there  could  have  been  but  one  intention  animat- 
ing that  stipulation,  and  that  was  that  it  was  to  be  performed,  or  compensa- 
tion made  for  the  failure  to  perform  it.  In  this  respect  the  case  closely  re- 
sembles that  of  Brigg  T.  Hilton,  99  N.  Y.  517.  It  is  true  that  the  sample 
was  there  present  subject  to  the  inspection  of  the  parties  when  their  agree- 
ment was  entered  into.  But  that  can  create  no  substantial  difference  be- 
tween the  cases,  for  it  was  here  equally  within  the  knowledge  and  recollection 
of  each  of  these  parties;  whether  it  was  present  and  subject  to  immediate 
observation,  or  withiu  the  minds  of  the  parties  from  their  preceding  transac- 
tions, can  supply  no  practical  cause  for  distinction.  They  were  equally  ap- 
prised, in  each  instan:'e,  of  what  was  known  and  understood.  And  when 
that  shall  be  the  fact,  and  the  agreement  is  based  upon  what  is  well  known 
and  understood,  it  must  in  all  reason  be  considered  equally  effective.  By  this 
agreement  Powel  &  Co.  took  that  degree  of  responsibility  upon  themselves 
tliat  the  defendants  did  in  the  other  case,  and  expressly  incurred  the  obliga- 
tion to  perform  it,  and  under  this  authority  the  use  and  consumption  of  the 
coal  did  not  deprive  the  defendant  of  that  degree  of  redress,  by  way  of  dam- 
ages, as  would  insure  to  it  the  value  of  its  contract.  The  obligation  was  in- 
tended by  its  terms  to  be  continuous,  and  remained  available  for  indemnity 
after  these  acts  of  non-performance  had  all  transpired;  and  to  this  effect  are 
the  cases  also  of  Norton  v.  Dreufuss,  106  N.  Y.  90,  12  N.  E.  Hep.  428,  and 
Kent  V.  Fi-iedman,  101  N.  Y.  616,  3  N.  E.  Rep.  905;  and  that  of  Warren 
V.  Coal  Co.,  83  Pa.  St.  437,  conflrras  this  construction  of  the  agreement. 

The  authorities  which  have  been  relied  upon  to  support  the  appeal  depend 
upon  agreements  or  f.tcts  materially  differing  from  the  agreement  in  this  ac- 
tion, by  which  a  plain  distinction  has  been  indicated.  In  Iron  Co.  v.  Pope, 
108  N.  Y.  232, 15  N.  E.  Bep.  335,  there  was  no  agreement  whatever  as  to 
quality,  but  it  was  for  an  article  of  a  speciiied  description.  That  was  No.  1 
extra  foundry  pig-iron  of  the  Coplay  Iron  Company.  The  terms  of  sale  did 
entitle  the  purchasers  to  iron  of  that  description,  but  there  was  no  express 
agreement  that  what  would  be  delivered  should  be  iron  of  that  quality;  and 
when  a  different  article  was  delivered  it  was  for  the  purchasers  to  elect 
whether  they  would  accept  or  reject  it;  and,  as  they  did  accept,  they  surren- 
dered all  claim  that  the  terms  of  sale  had  not  been  complied  with,  as  there 
was  no  independent  stipulation  binding  the  vendor  to  the  delivery  of  the 
quality  of  iron  described.  In  the  case  of  Pierson  v.  Crooks,  115  N.  Y.  539,  22 
N.  E.  liep.  349,  the  articles  were  agreed  to  be  sold  by  a  somewhat  similar  de- 
scription, containing  no  direct  agreement  that  they  should  be  of  any  particular 
quality,  and  in  that  respect  broadly  differing  from  tlie  agreement  made  by 
Powel  &  Co.  It  is  true  that  in  the  opinion  language  may  be  found  encroach- 
ing in  some  measure  upon  the  preceding  cases  sustaining  express  contracts  for 
qiMllty  after  the  receipt  and  appropriation  of  the  articles  delivered.  Bat  no 
v.l8N.Y.8.no.6 — 47 
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Inference  can  justly  arise  out  of  this  circnmstance  that  there  was  any  inten- 
tion to  abridge  the  principle  maintained  by  these  other  cases.  The  case  of 
Studer  y.  Bleistein,  115  N.  Y.  816, 22  N.  E.  Rep.  243.  proceeded  largely  upon 
an  actaal  acceptance  of  the  plates  as  a  satisfactory  performance  of  the  agree- 
ment. It  aflBrmed  the  decision  reported  in  1  N.  Y.  Supp.  187,  and  con- 
tained in  a  memorandum  in  48  Hnn,  620,  which  is  a  different  case  from  that 
mentioned  in  the  reporter's  note  in  the  Court  of  Appeals  Reports.  These  de- 
cisions are  inapplicable  to  the  present  action,  and  so  are  those  which  they 
have  cited  and  followed;  for  there  was  sufficient  in  this  agreement  to  entitle 
the  defendant's  claim  for  indemnity  to  be  supported  by  the  other  authorities, 
which  have  been  mentioned  already.  That  there  was  this  difference  of  one 
dollar  a  ton  between  the  coal  delivered  and  that  delivered  in  1886  was  reason- 
ably well  proved,  sufficiently  so  to  make  that  a  question  of  fact  for  the  referee, 
whose  conclusion  as  to  it  must  be  accepted  and  followed  by  this  court.  Sher- 
wood v.  Hattxer,  94  N.  Y.  626.  The  assignee  of  Fowel  &  Co.  was  not  bound 
to  proceed  w'ith  the  delivery  of  the  coal  under  the  agreement  of  its  assignors. 
It  was  entitled  to  elect  whether  it  would  or  would  not  do  that.  It  did  con- 
tinue that  delivery  without  proposing  or  insisting  upon  any  other  agreement 
than  that  which  was  transferred  by  the  assignment;  and  it  is  to  be  presumed 
from  these  facts  that  the  intention  of  the  assignee  was  to  continue  the  per- 
formance of  their  contract.  The  assignee  had  no  other  authority  for  sending 
the  coal  forvrard,  and  no  other  obligation  was  entered  into  by  the  defendant 
than  that  which  appeared  by  the  written  agreement;  and  under  these  circum- 
stances it  cannot  be  held  that  the  defendant  became  liable  to  pay  the  assignee 
for  this  coal  any  othe^rwise  than  that  was  provided  for  by  the  agreement  it- 
self, which  was  made  with  Powel  &  Co.  The  price,  therefore,  was  equally 
subject  to  the  counter-claim  as  the  price  of  the  coal  was  which  was  delivered 
previous  to  the  assignment.  There  was  no  refusal  by  the  defendant  to  re- 
ceive and  pay  for  the  quality  of  coal  lliey  were  entitled  to  receive  by  the  agree- 
ment; and  a  refusal  to  receive  any  more  of  the  quality  of  that  which  waa  sent 
was  neither  a  rescission  nor  a  breach  of  the  contract.  The  defendant  waa 
still  entitled  to  its  performance,  and  that  waa  not  offered,  or  to  an  equivalent 
amount  by  way  of  damages;  and,  further,  to  present  its  right  to  damages,  it 
was  proved  that  the  defendant  had  purchased  a  large  quantity  of  coal,  equal 
In  quality  with  that  supplied  by  Powel  &  Co.  in  1886,  but  for  a  price  with  the 
cost  of  transportation  from  Rochester  or  Charlotte  upon  the  Lake  Shore,  where 
It  was  obtained,  to  Norwood,  where  the  coal  mentioned  in  the  agreement  was 
to  be  delivered,  amountingto$3.59aton.  This  difference,  so  far  as  it  wasnec- 
essary  for  the  extinguishment  of  the  plaintiff's  demand,  was  allowed  for  that 
purpose  by  the  referee,  together  with  the  damages  of  one  dollar  a  ton  on  the 
coal  sent  by  Powel  &  Co.  and  their  assignee.  That  this  was  a  proper  item  of 
damages  seems  to  be  f.iirly  free  from  doubt;  and  its  allowance,  as  well  as  the 
evidence  sustaining  it,  appears  to  be  within  what  has  already  been  held  in 
Wakeman  v.  Manufaeturing  Co.,  101  N.  Y.  205.  4  N.  E.  Rep.  264;  Bean  v. 
Carleton,  4  N.  Y.  Supp.  61;  and  Milliken  v.  McLean,  17  \VkIy.  Dig.  278. 

The  case  was  very  carefully  considered  by  the  referee,  whose  opinion  con- 
tains a  very  complete  examination  of  the  law  and  the  evidence  applicable  to 
it;  and  for  the  reason  assigned  by  him,  as  well  as  those  now  presented,  as 
there  are  no  other  objections  entitled  to  be  specially  examined,  the  judgment 
should  be  affirmed,  with  costs.  The  allowance  made  of  additiontU  costs  in 
ttie  sum  of  S750  was  warranted  by  the  aggregate  of  the  amounts  in  contro- 
versy. The  case  was  difficult  and  extraordinary,  within  the  signlBcance  of 
that  phrase,  as  it  has  been  employed  in  section  S253  of  tlie  Code  of  Civil  Pro 
oedure;  and  the  order  for  the  allowance  should  be  affirmed,  witb  910  costs 
only,  there  being  no  disbursements  on  this  appeal  from  that  order. 

All  concur. 
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Da  VIES  V.  Nkw  Yokk  Conoekt  Co.,  Limited. 

{Supreme  Court,  Oenerdl  Term,  First  Dtpa/rtmenL    Febnmpy  11,  ISVL) 

1.  Afpbai.— Revibw— QuESTiosg  o»  Pact. 

On  the  trial  each  party  requested  the  direetion  of  a  Terdiot  In  his  own  favor.  TiM 
court  denied  the  request  of  defendant,  directed  a  verdict  for  pJHtnHfT,  and  ordered 
defendant's  exceptions  to  both  rulings  to  be  heard  at  the  general  term.  Held  thaL 
on  the  hearing  of  the  exceptions,  only  questions  of  law  could  be  considered,  and 
questions  of  fact,  on  which  there  was  a  conflict  of  evidence,  were  not  before  the 
court. 

SL  INBOLTENOT — AOTION  BT  RbCSIVIIR— BOHEiniLlI  0»  ASBBTB. 

Bonds  Issued  by  a  corporation,  and  sold  br  It  to  a  firm,  which  paid  <or  them  at 
par,  were  afterwards,  with  the  consent  of  the  flrm,  applied  by  the  corporation  to 
the  payment  of  a  note  made  by  it.  Held,  in  an  action  by  a  receiver  of  the  flrm 
against  the  corporation  to  recover  for  the  proceeds  of  the  bonds  so  applied,  that 
the  conrt  was  justified  in  holding  that  the  firm  was  the  owner  of  the  bonds,  and 
that  the  receiver  could  maintain  the  action,  although  the  bonds  ware  not  mentioned 
in  the  schedule  of  assets  of  tho  flrm  filed  by  him. 

&   COBFORATIOS — CJONTKACTS  OP  OfHCEBS — AuTHORITT. 

Bonds  of  a  corporation  were  purchased  by  a  firm,  and  two  members  thereof— F. 
and  W.— became  directors  of  the  corporation,  and  "W.  beoame  Ua  treaanrer,  and,  on 
his  resignation,  D.,  an  employe  of  w.,  became  treaaurar.  The  management  of  the 
corporation's  financial  affairs  was  intrusted  by  its  direotors  wholljr  to  F.,  W.,  and 
D.  By  agreement  between  them,  and  to  make  good  overdrafts  on  its  bank-account, 
D.  made  a  note  in  its  name,  and  W.  gave  him  certain  of  the  bonds  of  the  corpora- 
tion purchased  by  his  firm,  to  pledge  as  ooUataral,  and  D.  delivered  the  note  and 
bonds  to  the  bank  to  secure  a  loan  to  the  corporation.  Tlicpeafter,  Iwth  ttie  firm 
and  the  bank  being  insolvent,  and  receivers  of  their  property  having  been  ap- 
pointed, the  bonds  were  sold  by  the  receiver  of  the  bank,  and  the  proceeds  applied 
to  pay  the  note,  with  the  knowledge  of  the  directors  of  the  corporation,  and  no 

anestion  was  raised  by  them  as  to  the  authority  of  D.  to  sign  the  note  and  procure 
tie  loan,  until  an  action  was  brought  by  the  receiver  of  the  firm  to  recover  from 
the  corporation  the  amount  of  the  proceeds  of  the  bonds  applied  to  pay  the  note. 
Held,  that  the  corporation  could  not  dispute  the  authority  of  D.  to  sign  the  note,  or 
to  borrow  and  pledge  the  bonds  as  securily  for  the  loan  utereon. 
4.  Same. 

Neither  could  it  set  np  that  the  payment  of  the  note  out  of  the  proceeds  of 
the  bond  was  a  payment  by  a  volunteer,  no  such  pretense  having  been  made  pre- 
viously. 

Exceptions  from  circait  court.  New  York  county. 

Action  by  Julien  T.  Davies,  as  receiver  of  the  firm  of  Grant  &  Ward, 
against  the  New  York  Concert  Company,  Limited.  At  the  trial,  the  court 
directed  a  verdict  for  plaintiff,  and  ordered  defendant's  exceptions  to  be  heard 
in  the  first  instance  at  the  general  term.  For  former  report,  see  4  N.  Y. 
Supp.  378. 

Argued  before  Vam  Bbuiit,  P.  J.,  and  Brady  and  Danikls.  JJ. 

William  H.  Amoux  and  David  Leventritt,  for  defendant.  Hombloioer 
dk  Byrne,  ( Wiliiam  B.  Honiblozoer  and  Howard  JL  Taylor,  at  counjsel.)  for 
plaintiff. 

Van  Brunt,  P.  J.  Upon  the  trial  of  this  case  both  the  plaintiff  and  de- 
fendant requested  the  court  to  direct  a  verdict  In  their  respective  favor. 
The  court  refused  to  direct  a  verdict  in  favor  of  the  defendant,  to  which  ez> 
ception  was  taken,  and  directed  a  verdict  in  favor  of  the  plaintiff,  which  was 
also  excepted  to.  Under  this  condition  of  the  record  there  is  no  question  of 
fact  before  the  court,  and  only  questions  of  law  are  to  be  considered,  among 
which  is  the  question  as  to  whether  there  was  any  evidence  before  the  court 
tending  to  establish  the  facts  necessary  to  support  tho  verdict  as  directed. 
The  plaintiff  is  the  receiver  of  the  insolvent  firm  of  Grant  &  Ward,  and  as 
the  successor  to  the  rights  of  that  Brm  has  been  authorized  to  bring  this  ao> 
tkta.  Among  others  who  were  partners  in  that  concern  were  James  D.  Fish* 
president  of  ibe  Marine  Bank,  and  Ferdinand  Ward,  who  were  also  direotors 
in  the  defendant  company.    The  defendant  is  a  domestic  corporation,  own- 
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era  of  the  bullling  known  as  the  "Casino,"  in  which  it  conducts  the  business 
of  theatrical  and  operatic  performances.  In  March,  1883,  the  defendant 
issued  and  sold  to  Grant  &  Ward  the  whole  of  a  series  of  coupon  bonds  se- 
cured by  mortgage  upon  its  property.  These  bonds  were  paid  for  at  par, 
and  it  was  at  the  time  of  tliis  transaction  that  Fish  and  Ward  became  direct- 
ors, and  Ward  the  treasurer,  of  the  defendant.  All  the  books  relating  to  the 
finances  of  the  corporation  were  kept  at  the  olBce  of  Grant  &  Ward,  and  the 
financial  part  of  the  company's  affairs  was  transacted  by  Fish  and  Ward, 
and  Mr.  Doty,  who  was  an  employe  of  Ward,  and  who,  in  July,  1883,  became 
treasurer  of  the  defendant,  in  the  place  of  Ward,  who  resigned.  The  bank- 
account  of  the  defendant  was  kept  at  tlie  Marine  National  Bank  in  New  York 
city,  and  in  July  and  August  of  1883  it  was  overdrawn,  from  time  to  time, 
to  various  extents.  It  having  been  learned  that  the  bank  examiner  was  to 
visit  the  bank,  its  cashier  demanded  that  the  account  be  made  good,  but  the 
company  had  no  money  to  malte  the  account  good,  and  no  securities  upon 
which  to  obtain  a  loan.  It  was  thereupon  agreed  between  Fish  and  Ward 
and  Doty  that  be,  Doty,  on  behalf  of  the  defendant,  should  give  a  note  for 
$15,000,  and  Ward  would  furnish  as  collateral  such  of  the  alK>ve-meDtioned 
bonds  as  remained  in  the  office  of  Grant  &  Ward.  Upon  that  day  Doty  drew 
the  note  in  the  name  of  the  company  for  $15,000,  payable  on  demand,  dating^ 
the  same  back,  and  Ward  gave  Doty  22  bonds  to  pledge  as  collateral  to  the 
note,  and  Doty  took  the  note  and  bonds  to  the  bank  and  delivered  the  same 
to  the  cashier,  and  thereupon  entered  the  amount  of  the  loan  in  the  pass- 
books of  the  defendant,  bringing  the  account  of  the  defendant  from  an  over- 
draft to  a  slight  balance  in  its  favor.  The  details  of  this  transaction  were 
entered  upon  the  books  of  the  defendant  company,  the  entry  upon  the  check- 
book being,  under  the  date  of  August  16th,  as  follows:  "Borrowed  from  the 
Marine  National  Bank  on  022,000  New  Tork  Concert  Co.'s  bonds,  SIS.OOO." 
There  was  some  evidence,  although  slight,  that  the  treasurer  reported  the 
fact  of  this  loan  at  a  directors'  meeting,  but  there  was  no  evidence  that  he 
ever  stated  that  be  had  given  a  note.  The  first  six  months'  interest  on  the 
loan  was  paid  by  a  check,  countersigned  by  the  president,  the  entry  upon  the 
stub  of  the  check-book  stating  that  the  check  was  drawn  to  pay  interest  on 
loan  of  $15,000  from  August  16th  to  February  15th,  six  months.  Subse- 
quently Grant  &  Ward  and  the  bank  failed,  and  both  went  into  the  hands  of 
receivers.  In  1884  the  receiver  of  the  bank  called  for  the  payment  of  the 
loan,  and,  the  loan  not  being  paid,  the  receiver  applied  thereafter  the  coupons 
of  the  bonds  in  payment  of  the  interest  due  on  the  loan,  and  in  part  payment 
also  of  the  principal.  In  1888  Judge  Arnoux  came  to  the  receiver  of  the  bank 
to  make  some  negotiations  in  regard  to  the  matter  of  this  note  and  bonds,  and 
wanted  to  buy  the  note.  Tlie  receiver  of  the  bank  told  bim  that  the  note 
was  secured  by  a  collateral  of  $22,000  of  bonds,  which  he  bad  been  notified 
by  the  receiver  of  Grant  &  Ward  belonged  to  him,  and  hence  he  could  not 
sell  the  note,  as  the  collatt^ral  was  more  than  the  amount  due,  and  whatever 
there  was  over,  if  the  concert  company  ever  paid  the  bonds,  he  proposed  to 
apply  on  the  debt  of  Grant  &  Ward.  Hence  he  proposed  to  keep  the  collat- 
eral and  pay  the  note  by  a  sale  if  it  would  fetch  it.  It  further  appears  that 
the  receiver  of  the  bank  had  applied  to  the  receiver  of  Grant  &  Ward  for 
leave  to  sell  this  collateral,  which  the  last-named  receiver  assented  to,  pro- 
vided that  the  bonds  should  be  sold  at  par  and  interest,  and  provided  the  note 
for  $15,000  should  be  paid  from  the  proceeds  of  the  sale,  and  marked  and 
treated  as  paid.  The  receiver  of  the  bank  and  Judge  Arnoux  had  several  in- 
tei  views,  and  the  receiver  told  him  that  if  he  sold  to  him  the  collateral  he 
would  be  obliged  to  mark  the  note  "Paid,"  and  send  it  to  the  company  as 
paid.  The  judge  said  he  did  not  care  for  that,  and  the  result  of  the  nego- 
tiations was  tliat  the  bonds  were  sold,  the  note  marked  "Paid"  by  the  re- 
ceiver, and  the  bonds  and  note  delivered  to  Mr.  Kitcb,  the  partner  of  Judge 
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Arnoax.  It  farther  appears  that  the  defendant  subsequently  paid  these 
bonds,  and  also  again  paid  the  note  to  Judge  Amoux,  The  receiver  of  Grant 
&  Ward  subsequently  mside  a  demand  upon  the  defendant  for  the  return  of 
the  22  bonds  to  him,  or  payment  thereof.  The  defenJant  refused  to  accede 
to  the  request,  and  this  action  was  brought  to  recover  to  the  extent  to  which 
the  coupons  and  proceeds  of  the  bonds  had  been  applied  to  the  payment  of 
the  note.  As  above  stated,  upon  these  facts  the  court  directed  a  verdict,  to 
which  exception  was  taken,  which  exception  is  now  presented  for  review. 

There  is  evidence  of  many  otlier  facts  in  connection  with  this  transaction 
which  it  has  not  been  deemed  necessary  to  mention,  in  respect  to  some  of 
which  there  is  an  apparent  conflict  of  evidence,  but  in  the  shape  in  which  the 
questions  involved  come  before  this  court  this  conflict  of  evidence  cannot  be 
considered,  but  it  must  be  resolved  in  favor  of  the  ruling  which  has  been 
made  by  the  learned  court.  It  is  claimed  upon  the  part  of  the  defendant  that 
the  plaintiff  cannot  recover,  because  Grant  &  Ward  were  not  shown  to  be  the 
owners  of  the  bonds,  and  because  neither  Doty,  as  treasurer  of  the  defendant, 
nor  its  president,  nor  the  two  combined,  had  any  right  to  create  any  indebted- 
ness or  borrow  any  money  in  the  name  or  on  behalf  of  the  defendant  from  the 
Marine  Bank  without  the  authority  of  the  board  of  directors,  and  no  such 
authority  was  given  to  them  or  either  of  them;  that  the  said  note  for  $15,000, 
signed  and  delivered  on  the  29th  of  August,  and  antedated  to  the  15th  of 
August,  was  signed  without  the  knowledge  or  authority  of  the  defendant,  and 
the  same  was  never  ratilied  by  said  company,  and  was  utterly  void  as  against 
the  company;  that  Doty  had  no  authority  to  borrow  or  pledge  said  bonds,  or 
either  of  them,  and  in  fact  he  did  not  borrow  and  pledge  same,  either  indi- 
vidually or  as  treasurer  of  said  company,  but  simply  delivered  the  same  to 
the  cashier  of  the  bank  as  clerk  of  said  Ward,  and  acting  under  his  directions; 
and  that  this  whole  transaction  took  place  without  the  knowledge  or  authority 
of  the  defendant,  and  without  any  subsequent  ratlQcation  thereof  by  it. 
There  are  various  other  propositions  advanced  in  opposition  to  the  rnling  of 
the  court,  but  it  is  not  necessary  to  repeat  them  at  length,  because  they  are 
substantially  involved  in  those  to  which  attention  has  already  been  called. 

The  claim  that  Grant  &  Ward  were  not  the  ownera  of  the  bonds,  and  that, 
therefore,  the  plaintiff,  as  receiver,  bad  established  no  claim  in  this  action, 
seems  to  be  based  upon  the  proposition  that  because  in  the  schedules  of  assets 
as  filed  they  were  not  mentioned  by  the  receiver  he  has  proved  no  title.  We 
think  the  evidence  clearly  justified  the  learned  court  in  holding  that  Grant  & 
Ward  were  the  owners  of  the  bonds,  and  their  mere  omission  from  the  sched* 
ules  by  the  receiver  in  no  manner  tended  to  weaken  the  force  of  the  evidence 
showing  that  these  bonds  cnme  from  the  assets  of  Grant  &  Ward  to  the  hands 
of  the  defendant  to  be  pledged  as  collateral  to  the  note.  It  seems  to  us  fur- 
ther that  the  evidence  in  this  case  not  only  justified,  but  compelled,  the  find- 
ing that  Doty  in  all  his  transactions  in  reference  to  this  loan  of  615,000  acted 
clearly  within  the  scope  of  his  authority.  It  seems  to  us  that  the  fact  that  he 
had  the  authority  to  make  this  note  is  established  beyond  question,  because  prior 
to  the  commencement  of  this  suit  such  authority  never  has  been  questioned. 
In  fact  his  authority  seems  to  have  been  considered  so  complete  by  the  directors 
of  the  defendant  that,  even  after  tliis  note  had  actually  been  paid,  they  thought 
it  necessary  to  pay  it  over  again;  for  it  appears  from  the  evidence  without 
dispute  that  these  bonds  were  sold  for  the  purpose  of  paying  this  note,  and 
that  it  was  the  condition  under  which  the  receiver  of  Grant  «Sb  Ward  consented 
to  the  sale  of  the  bonds  by  the  receiver  of  the  bank  that  the  proceeds  should 
be  applied  to  the  payment  of  the  note,  and  the  note  marked  "Faid."  And 
it  further  appears  that  when  the  receiver,  the  holder  of  the  note,  received  the 
proceeds  of  the  sale  of  the  bonds,  he  applied  them  to  the  payment  of  the  note, 
marked  it  "Faid,"  and  delivered  it  over  to  be  handed  over  to  the  defendant. 
Of  all  these  negotiations  and  transnctions  with  the  receiver  of  the  bank  the 
oQlcers  of  the  defendant  were  cognizant,  and  the  authority  of  Doty  in  making 
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tbis  loan  or  in  signing'  this  note  was  never  questioned.  TTnder  these  circnm- 
stancea,  it  seems  to  ns  it  is  too  late  for  the  defendant  now  to  say  that  Dotf 
Bad  no  authority  to  sign  tiiis  note  wlien  tliey  acknowledged  it  as  a  donbly 
valid  obligation.  It  is  said  they  have  not  ratified  the  action  of  Doty,  but  it 
seems  to  us  they  have  rntitied  it,  not  only  once,  but  twice,  in  the  most  delib- 
erate and  formal  way,  having  provided  on  two  occasions  the  means  for  its 
payment.  Bat  it  is  said  that,  the  note  having  t)een  paid  out  of  the  proceeds 
of  tlie  sale  of  these  boinls,  it  wns  a  payment  of  the  obligation  of  the  defend- 
ant by  a  volunteer.  That  position  entirely  ignores  the  fact  that  the  evidence 
justified  the  finding  that  Doty,  Fish,  and  Ward  were  managing  the  financial 
alTaira  of  the  defendant  corporation,  and  that  they  were  in  the  habit  of  bor- 
rowing money  for  it,  as  appears  by  tlie  existence  of  these  overdrafts,  and 
there  is  no  pretense  but  what  the  money  resulting  from  these  overdrafts  was 
devoted  to  the  business  of  the  corporation,  and  that  the  amount  of  this  loan 
went  to  pay  the  debt  of  tlie  corporation  to  a  very  large  amount,  and  the  bal- 
ance went  into  the  ordinary  bank-account  of  the  corporation.  How  will  this 
corporation  be  permitted  to  say,  with  the  proceeils  of  tbis  note  in  its  pocket, 
that  Doty  bad  no  authority  to  borrow  upon  the  note?  And  If  he  bad  author- 
ity to  borrow  upon  the  note  be  had  equal  authority  to  make  the  note  aecnre. 
He  had  authority  to  borrow  these  bonds  for  the  purpose  of  pledging  them  as 
collateral  for  the  note,  and  this  transaction  hi«8  been  ratified  by  the  defend- 
ant  company.  Knowing  that  these  bonds  had  been  borrowed  for  that  pur- 
pose, and  had  been  pledged  as  security  for  this  note,  tbpy  participmted  in  the 
transaction  by  which  these  bonds  were  applied  to  the  payment  of  their  debt. 
There  was  no  pretense  or  suggestion,  then,  when  their  debt  was  being  paid, 
that  some  volunteer  was  paying  it.  The  means  is  provided  by  and  with  the 
knowledge  of  these  directors  for  the  payment  of  this  note,  and  not  a  word  is 
said  about  a  want  of  authority  npon  the  part  of  Doty  to  borrow  the  bonds 
and  to  pledge  them  as  collateral  to  the  note;  and  this  conduct  is  in  entire  con- 
sonance with  the  testimony  in  regard  to  the  financial  affairs  of  this  corpora- 
tion. It  appears  that  the  management  of  its  financial  affairs  was  committed 
to  Mr.  Ward  and  Mr.  Fish,  and  that  the  directors  trusted  in  their  judgment, 
so  far  as  the  bank-acconnt  was  concerned.  The  president  testified  that  he 
did  not  consider  it  a  part  of  his  duty  to  oversee  them,  or  what  was  being 
done  in  regard  to  the  finances  of  the  company;  that  he  did  not  know  whether 
ttie  bank-account  was  overdrawn,  nor  did  he  consider  it  part  of  his  duty  to 
ascertain,  because  it  was  entirely  under  the  control  of  Fish  or  Ward;  the 
management  of  the  bank-account  was  entirely  under  their  control.  Now,  it 
is  well  settled  that  where  a  board  of  directors  have  acquiesced  in  the  assump- 
tion upon  the  part  of  one  of  its  offlcers  of  the  exclusive  management  of  the 
bank  business  the  bank  cannot  dispute  the  binding  force  of  the  arrangement 
made  by  such  ofiBcer  in  reference  to  its  bank  business.  Martin  v.  Webb,  110 
U.  S.  7,  3  Sup.  Ct.  Rep.  428;  Fifth  Nat.  Bank  v.  Navassa  Phosphate  Co., 
119  N.  Y.  256,  23  N.  B.  Hep.  737.  In  the  case  at  bar  the  evidence  goes  fur- 
ther, and  supports  the  conclusion  that  the  managment  of  ttie  financial  affairs 
of  the  defendant  was  expressly  committed  to  Messrs.  Fish  and  Ward  and 
Doty.  A  large  amount  of  space  In  the  briefs  of  the  respective  counsel  is  de- 
voted to  the  discussion  of  the  peculiar  relations  arising  between  Grant  Si 
Ward  and  the  defendant,  resulting  from  this  transaction.  It  does  not  seem 
necessary  to  enter  into  this  discussion,  because  the  fact  appears  that  Grant 
&  AVard,  at  the  reqtiest  of  the  defendant,  supplied  the  means  for  paying  its 
debt,  which  now  the  defendant  desires  to  keep  without  recognizing  the  ob- 
jection to  repay  that  which  it  virtually  borrowed.  The  amount  of  the  damage 
which  Grant  <fc  Ward  sustained  is  the  amount  of  the  proceeds  of  their  bonds, 
which  WHS  applied  to  the  payment  of  this  note.  This  is  the  amount  for  which 
the  verdict  was  directed,  and  we  see  no  reason  for  interfering  therewith. 
The  exceptions  should  be  oveiTuled,  and  the  plaintiff  should  have  judgment 
wjon  the  verdict,  with  costs.    All  concur. 
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TAoanxLD  «.  Fkaoles. 
(Supreme  Cowrt,  Oeneral  Term,  FUrst  Department.    Mansh  18, 1891.) 

1.  Acnoir  on  Notb — ^Faildkb  of  Considekatioh — Inbtrdotiosb. 

In  on  aotlon  on  a  note,  where  tbe  Bola  defense  was  that  It  was  given  by  defend-- 
Mit  to  his  mother  in  lieu  of  her  support,  which  by  his  father's  will  ne  was  bound  to 
provide,  and  in  contemplation  of  her  leaving  his  house,  and  that  she  having  re- 
mained with  him  the  consideration  failed,  the  court  charged  that  plaintiff  was  en- 
titled to  a  verdiot  unless  the  note  was  given  under  the  circumstances  testified  to  by 
defendant.  Held,  that  {daintiff  oonld  not  have  been  prejudiced  by  the  refusal  of 
his  request  for  a  charKe  that  the  note  was  valid  if  given  by  defendant  to  induce 
his  mother  not  to  claim  her  third  of  her  husband's  estate. 

Sl  Samb— EviDEycs — Dbclakations  ot  Makes. 

I'laintiff  also  requested  a  charge  that  it  the  jury  found  that  defendant  told  plain- 
tur,  after  tbe  note  had  been  assiffned  to  her,  that  the  note  was  Kiven  so  that  their 
mother  would  not  claim  her  third,  then  their  verdict  must  be  for  plaintiff.  Held, 
that  it  was  properly  refused,  it  being  entirely  immaterial  what  defendant  told 
plaintiff  in  regard  to  the  note,  there  being  nothing  to  show  that  plaintiff  parted 
with  anything  upon  the  strength  of  tbe  statement. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Mary  G.  Fairfleld  against  .Jobn  H.  Feagles.    There  was  a  ver- 
dict for  defendant,  and  from  the  judgment  entered  thereon  plaintiff  appeals. 
Argued  before  Van  Ubunt,  P.  J.,  and  Daniels  and  O'Bbien,  JJ. 
S.  S.  FaU-field,  for  appellant.     DavU  dt  Feagles,  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  to  recover  upon  a  promissory 
note  made  by  the  defendant  to  his  motlier,  Mrs.  Polly  Peagles,  whereby,  one 
year  from  date,  he  promised  to  pay  to  her  .S412,  witli  interest,  which  note 
was  duly  assigned  and  transferred  by  Mrs.  Peagles  to  her  daugliter  Mary  C 
Feaglee,  now  Mary  C.  PairQeld,  the  plaintiff.  It  appeared  from  the  evidenoa 
in  the  case  that  the  father  of  the  plaintiff  and  defendant,  Reuben  D.  Feaglest 
left  a  will,  in  which  he  bequeathed  to  tbe  defendant  in  fee  a  certain  farm,  and 
imposed  a  charge  thereon,  either  to  support  the  wife  of  the  testator,  or  to  pay 
to  lier  a  sum  of  $200  annually.  The  testator  made  certain  other  provisions 
for  bis  wife,  and  provided  that  the  said  gifts  and  bequests  should  be  in  hen 
of  dower.  It  was  claimed  upon  the  part  of  the  plaintiff  that  tbe  note  in  ques- 
tion was  given  by  the  defendant  in  order  to  induce  his  mother  to  take  tbe 
proviaioii  under  tbe  will,  and  not  elect  to  take  her  dower;  and  the  evidence 
offered  to  support  this  claim  was  that  of  the  plaiutiff  herself,  wlio  testified 
that  the  defendant  told  her,  soon  after  the  note  was  transferred  to  her,  that 
it  was  given  so  that  the  mother  would  not  claim  her  third  in  his  father's  esi- 
tate.  Upon  the  part  of  the  defendant  evidence  waa  offered  tending  to  show 
that  the  mother  of  tbe  defendant  having  expressed  an  intention  to  leave  his 
house,  and  to  go  and  reside  with  her  son  David,  made  a  demand  for  one  os 
two  years'  support,  and  that  tbe  note  was  giVen  for  $412,  so  that  it  would* 
on  her  disponing  of  the  note,  realize  $400,  which  would  be  two  years'  support 
prescribed  by  the  will;  that  the  mother,  having  changed  her  mind,  remained 
with  tlie  defendant,  and  never  went  away,  and  told  the  defendant  she  had  de- 
stroyed the  note.  The  principal  witness  to  support  this  claim  was  the  wife 
of  the  defendant.  The  defendant  went  upon  the  stand,  and  contradicted  the 
testimony  of  the  plaintiff  that  he  had  ever  made  the  statement  testified  to  by  her. 
The  case  was  submitted  to  tlie  jury  by  the  court,,  with  instructions  that  the  mak- 
ing of  the  note  being  admitted,  and  the  amount  upon  it  due,  the  plaintiff  was 
entitled  to  a  verdict  if  the  defendant  produced  no  defense  to  the  instrument;  and, 
after  setting  forth  the  evidence  to  the  jury,  they  were  instructed  that,  if  they 
found  that  the  note  was  given  under  the  facts  and  circumstances  sworn  to 
by  the  wife  of  the  defendant,  then  the  defendant  would  be  entitled  to  their 
verdict.  Tbe  plaintiff  requested  the  court  to  charge  that  if  the  jury  found 
that  Jobn  B.  Feagles  made  and  executed  tbe  note  mentioned  in  the  complaint. 
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and  that  the  snme  was  given  to  the  mother  of  the  plaintifF  to  Induce  her  not 
to  claim  her  third  of  her  husband's  estate,  that  is  a  good  consideration,  and 
the  note  is  valid,  and  the  defendant  is  liable;  and,  further,  that,  if  the  jury 
found  that  the  defendant  told  the  plaintifF  that  this  note  was  given  so  that 
she  would  not  claim  her  thii'd,  the  note  is  valid,  and  their  verdict  must  be 
for  the  plaintiff.  Tliese  requests  were  refused,  and  the  jury  having  returned 
a  verdict  in  favor  of  the  defendant  from  the  judgment  thereupon  en tered,  and 
from  the  order  denying;  a  motion  for  new  trial,  this  appeal  is  taken.  It  is 
clear  that  the  proposition  last  above  stated  cannot  be  sustained,  because  it  is 
entirely  immaterial  as  to  what  the  defendant  told  the  plaintiff  in  regard  to  the 
note.  If  the  fact  was  not  so,  the  telling  could  form  no  consideration  for  the 
note,  as  there  is  no  evidence  that  the  plaintiff  ever  parted  with  anything  upon 
the  strength  of  any  such  declaration.  The  only  question  which  needs  consid- 
eration is  the  first  request.  It  seems  to  us  that,  if  the  jury  had  found  that 
the  note  was  given  by  the  defendant  upon  sufficient  consideration,  it  would 
necessarily  follow  that  the  plaintiff  must  recover.  It  is  true  that  the  learned 
counsel  for  the  respondent  alleges  that  there  were  other  questions  for  the 
jury,  but  he  is  studiously  silent,  and  utterly  fails  to  point  them  out.  There 
was  no  question  raised  about  the  transfer  of  the  note  to  the  plaintiff,  and  the 
sole  defense  was  that  this  note  was  given  in  lieu  of  support,  and  in  contem- 
plation of  the  mother  leaving  the  defendant's  house,  and  going  to  live  with 
another  son,  and  she  having  remained  the  consideration  failed.  £ut  it  seems 
to  us  this  request  was  unnecessary,  because  the  court  had  already  charged 
that,  unless  the  defendant  substantiated  his  claim,  the  plaintiff  must  recover. 
The  court  had  charged  that  the  making  of  the  note  and  the  amount  being  ad- 
mitted, the  plaintiff  was  entitled  to  a  verdict,  unless  the  defendant  produced 
a  defense.  And  the  sole  defense  be  attempted  to  establish  was  the  fact  that 
it  was  made  in  lieu  of  support,  and  that  because  his  mother  remained  with 
him  this  consideration  failed.  The  jury  must  have  found  that  suL-b  was  the 
origin  of  the  note;  because  the  last  words  of  the  court  which  ended  the  charge 
were  substantially  that  ttie  plaintiff  was  entitled  to  recover,  unless  the  note 
was  given  under  the  facts  and  circumstances  sworn  to  by  the  defendant. 
Kow,  no  plainer  issue  could  have  been  presented  to  the  jury,  and  they,  having 
evidently  believed  the  story  of  the  defendant's  wife,  found  a  verdict  in  his 
favor.  We  do  not  think,  under  the  circumstances,  the  court  having  alrea(  y 
submitted  the  question,  that,  unless  they  believed  tlie  story  of  the  defenu- 
ant's  wife,  a  recovery  could  be  had,  was  bound  to  repeat  the  same  proposi- 
tion in  another  form.  We  think,  therefore,  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed,  with  costs. 

Daniels,  J.  I  agree  to  affirm  the  judgment  and  order,  for.  as  it  is  said 
in  the  opinion,  the  jury  must  have  believed  the  note  to  have  been  given,  as 
that  was  stilted  by  the  defendant's  wife;  and  that  excluded  the  possibility 
that  the  consideration  for  it  was  the  widow's  agreement  or  consent  not  to 
claim  her  dower  in  the  land. 

CBbiem,  J.    I  concur  in  the  result. 


National  Broadway  Bank  v.  Wessell  Metal  Go.  et  oJ. 

(Stipreme  Court,  Qeneral  Term,  First  Department.    February  18, 1891.) 

fcAUDCLENT  CoNVBTiLNOES  — TlUHSVBB  BT  INSOLVBNT  CORPOalTIOH  —  SbTTISO  ASIDa 

Conveyance. 

Pending  an  action  by  plaintifF  against  a  corporation,  which  was  insolvent,  but  had 
personal  property  ample  to  satisfy  an  execution  in  the  action,  a  jadgmentwas  oon- 
lessed  against  the  corporation  in  favor  of  R.,  one  of  its  directors,  on  a  valid  claim, 
and  execution  was  issued  thereon,  and  immediately  returned  unsatisfied,  without 
any  attempt  to  levy,  although  there  was  property  sufficient  to  satisfy  it^  and  there- 
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upon,  as  authorized  by  Code  Civil  Proo.  N.  T.  S  1'!^,  upon  such  return  of  execution. 
an  action  was  brought  by  R.  for  the  distribution  of  the  property  of  the  companyi 
and  a  receiver  thereof  was  appointed  by  consent,  by  whom  the  property  of  the  com- 
pany was  sold.  It  was  purchased  by  R.  at  a  very  Inadequate  price.  These  pro- 
ceedings were  all  taken  under  an  arrangement  between  the  other  dlreotors  aoa  R., 
and  were  conducted  by  the  counsel  of  the  company,  for  the  purpose  of  preventing 
plaintiff  from  obtaining  a  preference  over  other  creditors  of  the  company.  Held, 
that  such  proceedings  constituted  a  transfer  of  the  property  of  the  corporation  in 
contemplation  of  insolvency,  prohibited  by  Rev.  St.  pt.  1,  o.  18,  tit.  4,  §  4,  and  were 
void ;  and  that  plaintiff  was  entitled  to  have  the  proceedings  set  aside,  and  pro- 
ceed in  due  course  of  law  without  being  obstructed  thereby. 

Appeal  from  special  term,  New  York  countj. 

Action  by  the  Xational  Broadway  Bank  pf  the  city  of  New  York  against 
the  Wessell  Metal  Company,  Kiirrick  Rigga,  and  George  W.  Van  Sicleii,  as 
receiver  of  tlie  Wessell  Metal  Company.  Plaintiff  appeals  from  a  judgment 
for  defendant  dismissing  the  complaint,  entered  on  trial  by  the  court  without 
a  jury.  Kev.  St.  N.  Y.  pt.  1,  c.  18,  tit.  4,  §  4,  provides:  "Whenever  any 
incorporated  company  shall  have  refused  the  payment  of  any  of  its  notes  or 
other  evidences  of  debt  in  specie  or  lawful  money  of  the  United  States,  it  shall 
not  be  lawful  for  such  company  or  any  of  its  oflScera  to  assign  ur  transfer  any 
of  the  property  or  chuses  in  action  of  such  company  to  any  o£Bcer  or  stock- 
bolder  of  such  company,  directly  or  indirectly,  for  the  payment  of  any  debt; 
and  it  shall  not  be  lawful  to  make  any  transfer  or  assignment,  in  contempla- 
tion of  the  insolvency  of  such  company,  to  any  person  or  persons  whatever; 
and  every  such  transfer  and  assignment  to  such  o£Bcer,  stockholder,  or  other 
person,  or  In  trust  for  them  or  their  benetit,  shall  be  utterly  void."  Code 
Civil  Proc.  N.  Y.  §  1784,  provides:  "Where  final  judgment  for  a  sum  of 
money  has  been  rendered  against  a  corporation  created  by  or  under  the  laws 
of  the  state,  and  an  execution,  issued  thereupon  to  the  sheriff  of  the  county 
where  the  corporation  transacts  its  general  business,  or  where  its  principal 
office  is  located,  has  been  returned  wholly  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  to  procure  a  judgment  sequestrating  the 
property  of  the  corporation,  and  providing  for  a  distribution  thereof,  as  pre- 
scribed in  section  1793  of  this  act." 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Barrett,  JJ. 

Kelly  A  MaeRae,  ( William  F.  MaoRae,  of  counsel,)  for  appellant.  Edtotn 
D.  Worcester,  for  respondent  the  Wessell  Metal  Company.  Thomdike  Saun- 
ders, for  respondent  liiggs.  John  J.  Gleaavn,  for  respondent  Van  Siclen,  re- 
ceiver. 

Barrett,  J.  The  real  question  in  this  case  is  whether  the  directors  of  an 
insolvent  corporation  have  a  right,  by  improper  indirection,  to  prevent  an 
honest  creditor  from  obtaining  the  preference  which  his  diligence  entitles 
him  to.  To  put  it  more  fully  and  precisely:  Have  these  directors  a  right  to 
secure  equality  of  distribution  for  all  the  creditors  by  means  other  than  those 
pointed  out  by  the  various  statutes  regulating  tlieir  duties  and  powers,  and 
wbii'h,  apart  f  com  the  object  sought  to  be  obtained,  would  clearly  be  irregu* 
lar,  and  a  fraud  upon  the  law?  That  it  is  not  their  duty  to  take  measures  to 
procure  a  disposition  of  tlie  company's  property  among  the  creditors  without 
preference  was  expressly  held  in  Vamum  v.  Hart,  119  N.  Y.  105,  23  N.  E. 
Bep.  183:  "They  may,"  says  Earl,  J.,  "like  an  insolvent  person,  permit  the 
creditors  to  take  hostile  proceedings,  and  allow  those  to  obtain  preferences 
who  are  the  most  vigilant.  The  statute  places  no  restraint  whatever  upon 
the  creditors,  and  they  are  permitted  to  pursue  their  remedies  in  all  the  ways 
allowed  by  the  law,  and  to  procure  satisfaction  of  their  claims  if  they  can." 
But,  while  no  such  duty  is  imposed  upon  the  officers  of  a  corporation,  there 
can,  of  course,  be  no  objection  to  any  lawful  act  on  their  part  tending  to  effect 
equality  of  distribution.  The  statute  (Rev.  St.  pt.  1,  c.  18,  tit.  4,  §  4)  is  aimed 
at  unjust  discrimination  by  the  company  or  its  officers  among  the  creditors  of 
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an  insolvent  corporation,  and  tfaese  olDcera  cannot  be  condemned  for  any  law- 
ful or  proper  effort  to  prevent  one  creditor  from  obtaining  an  advantage  over 
tlie  rest.  We  think,  however,  that  the  otUcers are  limited  to  such  direct  rem- 
edies as  tbe  statute  affords,  or  at  least  to  such  methods  as  may  be  pursued 
without  an  abase  of  the  forms  of  law ;  and  that  they  cannot  effect  their  ends 
by  legal  shams  or  other  improper  indirection.  If  the  authority  conferred  by 
the  statute,  or  tbe  remedy  afforded  by  a  proper  use  of  some  of  its  provisions, 
is  insufficient  to  prevent  an  impending  preference  by  judgment  and  execu- 
tion, the  officers  must  submit.  However  pure  their  motive,  they  cannot,  to 
effect  their  end,  transgress  the  law.  or  by  an  abuse  of  its  forms  and  processes 
work  an  equity  for  which  tbe  legislature  has  made  no  provision. 

Speaking  of  the  legislative  purpose  to  prevent  "unjust  discrimination." 
Earl,  J.,  in  the  case  cited,  observed  that  it  "was  to  be  accomplished  in  only 
one  way,  to-wit,  by  restraint  upon  tbe  action  of  the  corporation  and  its  of- 
ficers. They,  having  the  best  and  the  earliest  knowledge  of  tbe  actual  or 
impending  insolvency,  were  not  to  transfer  or  assign  any  of  its  property  so 
as  to  give  any  preference  or  advantage  therein  to  any  person;  but  the  pur- 
pose was,  in  such  cases,  to  leave  the  property  to  be  taken  or  disposed  of  by 
due  course  of  law."  Tbe  olBcers  of  a  corporation  must  not  be  wiser  or  mora 
just  than  the  law.  When  they  Qnd  wliat  they  imagine  to  be  a  oa»us  omissttSt 
they  must  not  attempt  to  supply  the  remedy  by  artifices  foreign  to  the  stat- 
ute, and  which,  but  for  an  undoubtedly  good  motive,  would  be  morally,  as 
well  as  legally,  corrupt  and  fraudulent.  Let  us  apply  these  principles  to  the 
facts  of  this  case.  The  present  plaintiff  had  sued  the  defendant  company, 
and  tlie  directors  found  themselves  face  to  face  with  an  impending  judgment 
and  execution.  What  were  they  to  do?  The  company  had  personal  prop- 
erty amply  sufficient  to  satisfy  the  impending  execution.  The  directors 
could  let  the  law  take  its  course,  and  they  were  under  no  legal  obligation  to 
do  otherwise.  They  could  not  stop  the  plaintiff  by  any  remedy  pointed  out 
in  the  statute.  Proceedings  for  the  voluntary  dissolution  of  the  corporation 
would  not  liave  aothoriz^  an  injunction  until  final  order.  InreBoynton 
Saw  &  File  Co.,  34  Hun,  371;  fn  re  Waterbury  Tmstees,  8  Paige,  380. 
Proceedings  founded  upon  theoompany's  insolvency  could  not  liave  been  insti- 
tuted for  upwards  of  a  year.  The  statute  gave  them  no  general  power  to 
apply  to  the  court  for  an  injunction  and  receiver  because  of  the  insolven«tj 
of  the  company,  or  because  oreditors  were  menacing  it.  It  is  well  settled 
that  the  court  could  not,  under  such  circumstances,  aid  the  directors  bj 
virtue  of  its  general  or  inherent  powers,  for  whatever  power  there  is  la 
purely  statntory.  Nor  could  tlie  directors  prevent  the  collection  of  the  plain- 
tiff's debt  by  making  a  general  assignment  for  the  equal  benefltof  all  the  cred- 
itors, aS'the  statute  expressly  forbids  the  makingof  any  assignment  whatever, 
preferential  or  non-preferential.  The  device,  then,  and  the  sole  device,  at 
hand,  was  to  obtain  a  receiver  in  sequestration  proceedings,  under  section 
1784  of  the  Code.  But  the  right  to  institute  proceedings  under  this  section 
was  not  conferred  upon  the  directors.  They  could  only  invoke  tbe  remedy 
indirectly,  namely,  by  an  arrangement  with  a  judgment  creditor.  This  pro- 
ceeding, however,  plainly  excludes  a  case  where  the  company,  though  ioi- 
solvent,  is  possessed  of  sufficient  property,  real  or  personal,  within  tbe 
county  where  it  transacts  its  general  business  or  where  its  principal  office  is 
located,  to  satisfy  tbe  judgment  creditors'  execution.  It  is  a  proceeding 
looking  solely  to  the  sequestration  of  such  assets  of  the  company  as  are  not 
leviable.  It  thus  contemplates  the  possibility  of  the  very  preference  by  due 
course  of  law  which  the  directors  desired  to  prevent;  for  it  is  only  when  the 
vigilant  creditors  have  had  all  the  tangible  property  of  the  company  within 
one  or  the  other  of  the  specified  counties  applied  upon  their  executions,  and 
there  is  still  a  balance  unpaid  thereon,  that  the  court  is  authorized  to  appoint 
a  receiver;  and  it  is  only  the  iissets  which  are  left  after  the  applioatiou,  tlius 
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preferentJally,  at  the  tangible  property  that  are  to  he  distribnted  In  tha- 
sequestration  proeecdlngs  equally  among  all  the  creditors.  In  the  present: 
case  the  directoTs  arranged — we  might,  withont  intending  any  reflection: 
upon  their  good  motiv«8,  say  colluded — with  one  of  their,  number,  Mr. 
Biggs,  who  was  also  the  secretary  of  the  company,  to  confeaii  judgment  in  his 
favor,  "for  the  purpose,"  to  quote  Uie  resolution  of  the  board,  "of  at  onco 
placing  the  company  in  the  hands  of  a  receiver,  in  order  equitably  to  protect 
the  interests  of  all  creditors."  Mr.  Biggs  had  an  entirely  bona  fide  claim 
against  the  company,  and  there  can  be  no  question  on  that  head.  It  was  a 
debt,  however,  which  the  statute  expressly  forbade  the  company  to  pay 
(after  its  notes  had  gone  to  protest)  by  the  assignment  or  transfer,  directly  or 
indirectly,  of  any  of  its  property;  and,  although  Mr.  Biggs  might  have  lawfully 
proceeded  to  judgment  upon  his  claim,  any  levy  tttereunder  would  have 
been  a  fraud  upon  the  statute,  and  snob  levy  would  have  been  treated  as 
void.  King.iley  v.  Bank,  31  Hun,  887.  Thus  the  statutory  prerequisite  to 
Sequestration  proceedings  was  intended  to  be,  and  was,  a  mere  form,  for  Mr. 
Biggs  frankly  avowed  that  he  bad  no  intention  of  levying  under  bis  execu- 
tion, and  that  his  sole  object,  and  that  of  his  fellow-directors,  was  a  mere 
nominal  compliance  with  the  law,  which  i^uired  that  such  an  execution 
sbonld  be  returned  unsatisOed  in  whole  or  in  part.  In  other  words,  the  pur- 
pose was  to  prooeed  by  means  of  an  avowedly  false  return,  for  there  was 
ample  property  to  satisfy  Mr.  Biggs'  execution.  There  was  also  enough  to 
satisfy  the  plaintiiT's  execution,  even  if  Mr.  Iliggs  had  proceeded  under  bis. 
mir.  Biggs'  judgment  was  for  $4,108.70,  while  the  two  judgments  recovered 
bytheplaintlfT  amounted  to$6,100.  The  tangible  property  was  subsequently 
sold  by  the  receiver  appointed  in  the  sequestration  proceedings  to  this  very 
Mr.  Rlggs  for  910,000,  which  is  but  $175  less  than  the  total  amount  of  all 
tiie  judgments;  and  this  sum  of  $10,000  was  but  a  fraction  of  the  real  value 
of  the  property.  The  receiver  reported  to  the  court  that,  although  no  fraud 
or  deception  was  practiced  in  the  sale,  the  price  was  grossly  inadequate, — so 
mnch  so  that  as  an  officer  of  the  court  he  would  not  carry  out  the  sale  be- 
oanse  of  the  "great  hardship"  and  "actual  injustice  to  the  creditors  of  the 
oomptany;"  and  in  fact  he  refused  to  do  so  until  directed  by  the  court.  The 
sequel  is  thus  a  singular  commentary  upon  the  high  sounding  professions  of 
all  concerned,  and  it  illustrates  what  not  unfrequently  happens  when,  to 
avert  some  pretense  or  assumption  of  evil,  the  machinery  of  the  law  is  di- 
TBrted  from  its  precise  statutory  uses.  What,  in  the  end,  was  accomplished 
here,  was  the  practical  preference  of  Mr.  Biggs.  His  judgment  was  for  but 
a  fraction  of  his  claim  against  the  company.  In  fact  the  company  owed 
him  some  $80,000,  and  the  property  he  has  thus  secured  (even  at  the  valua- 
tion put  upon  it  by  the  president,  Mr.  Wesaell,  in  his  iifBdavit  in  the  seques- 
tration prociv  ings)  is  worth  far  more  than  that  sum.  We  are  quite  aware 
that  this  action  is  not  to  set  aside  this  sale,  nor  to  hold  Mr.  Biggs  as  a  tras« 
tee  with  regard  to  his  purchase,  and  these  faeits  are  only  adverted  to  because 
tbey  prove  with  inciBive  clearness  the  character  and  extent  of  the  sham 
which  permeated  these  proceedings  throughout.  They  show  most  conclu- 
sively that  if  Mr.  Biggs'  judgment  and  execution  had  been  enforced,  if  the 
sheriff  had  been  permitted  to  do  his'  ordinary  duty  and  to  respect  the  com- 
mand of  the  writ,  tbe  present  plaintiff,  though  following  that  confessed 
judgment,  would  have  collected  every  dollar  of  its  exeeation.  It  was  only 
because  Mr.  Biggs'  judgment  could  not  be  legally  enforced  that  it  was  con- 
fessed; only  because  the  sheriff  was  not  to  make  the  amount  of  the  execution 
thatit  was  issued.  In  Freeman  on  Executions  theleamed  writer  says  (section 
206)  that,  "according  to  a  very  considerable  preponderance  of  tbe  authorities, 
no  actual  intent  to  hinder,  delay,  or  defraud  any  one  [in  the  issuing  of  ao 
execution]  need  lie  shown.  An  execution  and  its  lien  may  be  avoided  by 
sucb  conduct  onthe  part  of  the  plaintiff  as  shows  an  improper  use  of  hiB 
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writ,  though  the  motives  influencing  such  conduct,  instead  of  being  frandn- 
lent,  were  grounded  on  kindness  and  charity  towards  the  defendant,  and 
free  from  the  slightest  design  to  injure  others.  The  only  proper  use  of  an 
execution  is  to  enforce  the  collection  of  a  debt,  and  to  enforce  it  with  a  con- 
siderable degree  of  diligence.  To  employ  it  for  other  objects  is  inconsistent 
with  its  nature,  and  such  a  perversion  from  its  legitimate  purpose  as  brings 
it  under  the  penalty  prescribed  by  the  statute  of  Elizabeth."  See,  also. 
Smith  V.  Ertoin,  77  N.  Y.  471,  and  Forbes  v.  Waller,  25  N.  Y.  430. 

Thus  it  may  fairly  be  said  that  the  plaintiff  here  has  been  frustrated  solely  by 
the  acts  of  tlie  parties,  not  by  the  true  or  genuine  operation  of  the  law.  The 
statute  has  simply  been  diverted  from  its  natural  and  well-defined  channel, 
and  made  to  serve  the  defendants'  purposes.  The  entire  proceedings  were  act- 
ually instituted,  conducted,  and  carried  through  by  the  defendant  companj. 
Mr.  Biggs  was  in  fact  but  the  name  in  which  the  company  applied  for  seques- 
tration against  itself.  His  participation  in  the  matter  was,  it  is  true,  active 
and  personal,  but  it  was  at  all  times  jointly  with  the  company  and  its  direct- 
ors and  attorney.  This  is  apparent  from  the  findings  of  the  learned  judge  at 
special  term.  They  are  as  follows:  "Thirteenth.  The  action  in  which  said 
judgment  of  Riggs  was  recovered  was  commenced  by  the  drawing  of  a  sum- 
mons and  complaint  in  the  name  of  Karrick  Biggsagainst  said  Wessell  Metal 
Company,  by  one  E.  D.  Worcester,  Jr.,  an  attorney  at  law,  and  a  director  of  said 
Wessell  Metal  Company,  who  procured  the  same  to  be  subscribed  by  one  D. 
Frank  Lloyd,  as  said  plaintiff's  attorney,  on  the  29th  day  of  May,  1889.  A  no- 
tice of  appearance  for  said  Wessell  Metal  Company  was  written  out  by  said 
Worcester,  and  the  name  of  his  Qrm,  Saunders,  Webb  &  Worcester,  subscribed 
thereto  by  him  on  June  3,  1889,  and  an  offer  of  judgmentfor  S4,000and  inter- 
est WHS  written  out  and  prepared  by  said  Worcester  and  executed  by  said  Wes- 
sell Metal  Company,  and  dated  as  of  June  3d,  and  an  acceptance  of  said  offer  was 
written  out  and  prepared  and  dated  as  of  said  June  3, 1889,  by  said  Worcester, 
and  subscribed  by  said  Lloyd.  Fourteenth.  That  said  Worcester  wrote  out  a 
formof  judgment,  and  on  said  JaneS,  1889,  caused  to  be  put  together  and  filed 
with  the  clerk  of  the  city  and  county  of  New  York  said  papers  in  said  action, 
and  thereupon  judgment  was  entered  on  said  day  with  said  clerk  therein, 
in  the  name  of  Kairick  Biggs  against  the  Wessell  Metal  Company  at  the  hour 
of  eleven  o'clock  and  twenty-one  minutes,  for  the  sum  of  $4,075."  "Seven- 
teenth. That  after  the  return  of  said  execution  as  aforesaid,  defendant  Kar- 
rick  Biggs  began  an  action  to  sequestrate  the  property  of  said  defendant  cona- 
pany,  being  the  same  action  in  which  the  defendant  George  W.  Van  Siclen 
was  appointed  receiver.  That  the  summons  and  complaint  therein  were  pre- 
pared by  said  Worcester  id  advance  of  June  3,  1889,  and  were  subscribed  by 
Saunders,  Webb  &  Worcester  as  attorneys;  and  on  said  day  an  order  was  ob- 
tained by  said  Worcester  to  show  cause,  returnable  on  the  10th  day  of  June. 
1889,  for  the  appointment  of  a  receiver  of  said  defendant  company's  prop- 
erty; and  on  said  return-day  an  order  was  made  for  the  appointment  of  the 
defendant  George  W.  Van  Siclen  as  such  receiver."  Mr.  Worcester  was  the 
attorney  for  the  company.  His  firm  were  its  attorneys  of  record  in  Mr.  Biggs* 
common-law  action,  and  they  were  Mr.  Biggs'  attorneys  of  record  in  his  se- 
questration action.  Although  Mr.  Lloyd  was  nominally  Mr.  Biggs'  attor- 
ney in  the  common-law  action,  yet  it  was  Mr.  Worcester  who  procured  his 
signature  to  the  various  papei-s,  who  handed  the  execution  to  the  sheriff,  and 
who  directed  that  oflScer  to  return  it  forthwith.  It  was  also  Mr.  Worcester 
who  moved  the  resolution  in  the  board  of  directors  authorizing  the  president 
to  confess  judgment  to  Mr.  Bigg's,  and  who  moved  a  subsequent  resolution 
authorizing  the  president  to  consent  to  the  appointment  of  Mr.  Biggs,  or  any 
other  proper  person,  as  receiver.  Nearly  every  word  in  both  records — the 
common-law  action  and  the  sequestration  proceedings — was  written  by  Mr. 
Worcester,  and  his  firm  moved  the  court  for  the  appointment  of  the  receiver. 
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Mr.  Yan  Siclen  was  appointed  upon  the  written  suggestion  of  Mr.  Biggs, 
and  upon  the  consent  of  the  defendant  corporation.  It  is  not  too  much  to 
say,  therefore,  however  it  may  appear  in  form,  that  this  company  applied  for 
its  own  sequestration,  and  obtained  its  own  receiver.  If  such  proceedings  as 
tliese  are  to  be  sustained,  what,  then,  becomes  of  the  statute  forbidding  an 
assignment  or  transfer  of  any  Idnd,  even  non-preferential,  in  trust  for  cred- 
itors? What  liave  these  gentlemen  effected,  if  it  be  not  the  transfer  tlius  for- 
bidden? Formally  the  transfer  is  by  operation  of  law,  substHntially  it  Is  by 
their  own  act.  It  was  l.eld  in  Kingsley  v.  Bank,  supra,  that  a  corporation, 
by  offering  to  "allow  judgments  to  be  taken  against  it  in  certain  actions,  be- 
fore its  lime  to  answer  therein  tiad  expired,  in  effect  transferred  and  assigned 
its  property,  in  contemplation  of  insolvency,  in  violation  of  section  4,  tit.  4, 
c.  18,  pt.  1,  Bev.  St.,  and  tliat  the  judgment  entered  upon  such  consent  was 
thereby  avoided,  and  rendered  of  no  effect."  fiAUKER,  J.,  spealting  for  the 
gener^  term,  said  that  "there  is  no  real  distinction  between  a  conveyance 
or  trunsfer  directly  from  the  corporation  to  its  creditor,  and  one  from  tlie  sher- 
iff by  means  of  I'gal  proceedings  against  its  property.  The  sheriff  realizes 
the  money  by  a  sale  of  the  pro))erty,  and  bands  the  same  over  to  tiie  creditor, 
with  the  consent  of  tlie  debtor.  In  the  eyes  of  the  law  it  is  a  sale,  with  the 
consent  of  the  latter,  fur  the  purpose  of  paying  his  debt.  A  perfect  levy  upon 
property  l>y  execution,  issued  on  a  valid  judgment,  followed  by  a  sale,  is  in 
every  sense  of  the  term  a  transfer  of  the  property  to  pay  the  judgment."  The 
decision  against  confessed  judgments  in  that  case  was  not  placed  solely  upon 
the  ground  tliat  a  preference  was  thus  effected.  That  ground  was  specially 
appl  cable  to  officers  of  the  company.  But  the  court,  in  what  we  have  quoted, 
was  considering  the  cases  of  ordinary  creditors,  and  the  decision  was  expressly 
placed  ui>on  the  groun.l,  not  merely  of  a  preference,  but  of  what  amounted  in 
law  ti>  a  transfer  or  assignment  of  property,  forbidden  by  the  statute.  This 
is  evident  from  Mr.  Justice  Bakkek's  subsequent  langu}\ge.  "The  statute," 
be  says,  "declares  the  assignment  or  transfer  void  in  case  the  same  is  made  in 
contemplation  of  insolvency.  The  question  to  be  determimd  is  not  one  of  fraud, 
or  of  an  intent  on  the  part  of  the  creditor  to  obtain  a  preference  in  the  pay< 
ment  of  bis  debt;  but  tlie  simple  inquiry  is,  was  there  actual  or  contempla- 
tive insolvency,  and  a  transfer  of  property  for  the  beueflt  of  cre<litors?  If 
both  these  acts  are  establisiied,  then  the  transaction  is  void;"  and  he  cites 
Broutoer  v.  Harbeck,  9  N.  Y.  589;  Harris  v.  Thompson,  15  Barb.  62,  cited 
and  approved  In  33  N.  Y.  96;  Robinson  v.  Bank,  21  N.  Y.  406:  Duteher  v. 
Bank,  59  N.  Y.  5;  Bump,  Fraud.  Conv.  236;  Ex  parte  Hurst,  7  Wend.  239. 
The  question,  then,  is  unimportant  whether  by  means  of  the  confession  and 
subsequent  proceedings  there  was  a  transfer  for  the  benefit  of  a  particular 
creditor  or  of  creditors  generally.  Any  transfer  is  forbidden,  and  if  in  fact 
such  transfer  was  effected  without  direct  statutory  authority,  and  without 
even  the  genuine  application  of  a  judgment  creditor,  operating  in  good  faith 
under  the  provisions  of  the  statute  as  to  sequestratiou,  such  transfer  is  un- 
authorized and  void;  and,  being  unauthorized  and  void,  it  is  in  law  a  fraud- 
ulent obstruction  to  the  plaintiff's  judgment  and  execution.  We  do  not  mean 
to  intimate  that  in  the  sequestration  proceedings  the  court  had  not  jurisdic- 
tion, nor  do  we  doubt  tliat  the  defendant  company  could  waive  all  objections 
to  the  proper  return  of  the  execution.  Whittleaey  v.  Frantz,  74  N.  Y.  456. 
We  lay  no  teclinical  stress  upon  the  admitted  fact  that  the  sequestration  ac« 
tion  was  actually  commenced  before  the  execution  was  returned.  The  return 
of  an  execution  unsatisfied  is  undoubtedly  a  jurisdictional  prerequisite  to  se- 
questration proceedings,  but  the  company  could  waive  the  point.  It  could 
even  admit  the  false  allegation  that  the  execution  had  been  returned  betore 
the  commencement  of  the  action,  and  a  third  person  in  a  collateral  suit  could 
not  question  the  jurisdiction  acquired  by  such  admission.  The  plulutifl's 
rights  in  this  action  do  not  depend  upon  the  question  of  jurisdiction  at  all. 
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nor  has  the  eompany's  waiver  of  tectanical  diffioultiee  anything  to  do  with  it. 
The  question  is  as  to  the  acta  of  the  parties  within  tl>e  jurisdiction,  and  how 
the  exercise  of  jurisdiction  was  set  in  TDotion  and  utilized.  liie  defendant 
seems  to  think  that  tbe  bona  fides  of  Mr.  Kigga'  claim  is  the  only  impoirtaiit 
factor,  and  that,  wlien  that  is  conceded,  all  else  is  condoned.  Ttieir  position, 
however,  would  be  but  little  worse  in  principle  if  Mr.  Higgs'  claim  had  not 
been  bona  fide.  He  could  still  l>ave  alleged  (we  will  assume  in  an  unverified 
complaint)  a  bona  fide  debt,  the  company  could  have  admitted  it,  and  judj;- 
ment  could  have  t>een  taken  on  the  admission  or  upon  an  offer.  Hovr,  if  tliia 
proceeding  were  attacked,  the  same  argument  could  be  made:  Our  object 
was  not  to  collect  a  debt  at  all,  but  to  effect  an  equal  distribution  of  property. 
And,  after  all,  wliat  harm  have  we  done?  It  was  for  the  corporation,  not 
yon,  the  aggressive  pursuing  creditor,  to  complain  U  the  alleged  debt  waaas- 
sailabte.  If  the  company  was  satisfied,  and  the  court  had  jnrisiiiction  of  par- 
ties and  subject-matter,  that  is  the  end  of  it.  You  cannot  attack  our  pro- 
ceedings collaterally.  We  have  prevented  an  unjust  preference,  and  the  means 
adopted  are  immaterial, — anything  to  prevent  the  collection  of  a  preferential 
judgment.  Such  a  doctrine  would  lead  to  perpetual  evasions  of  the  statute, 
and  in  the  end  to  its  practical  nullification.  Our  judgment,  then,  rests  on  no 
narrow  or  technical  point,  but  on  the  broad  ground  that  unlawful  means  were 
Iiere  used  to  effect  a  forbidden,  and,  namely,  the  means  of  a  collusively  con- 
fessed judgment,  an  equally  collusive  execution,  issued  as  a  sham  and  re- 
turned as  a  sham,  followed  by  sequestration  proceedings  founded  upon  these 
shams,  instituted  by  the  defendant  company  against  itself  tiirough  its  own 
counsel, — idl  to  effect  the  end  of  a  practieid' transfer  by  the  directors  them- 
selves (using  the  court  as  their  agent,  and  moving  it  with  apparent  frankness, 
but -real  concealment  and  deception)  to  an  official  trustee  (of  their  ownse- 
lectiun)  for  the  benefit  of  creditors.  We  think  the  plaintiff  was  thus  in  a 
legal  sense  hindered,  delayed,  and  defrauded,  and  that  it  was  entitled  to  pro- 
ceed in  the  due  course  of  law,  without  being  olistructed  by  the  proceedingps  in 
question.  The  judgment  should  therefore  be  reversed,  and  a  new  trial  o^ 
dered,  with  costs  to  abide  the  event. 


Vas  Brunt,  P.  J.  {eoncurrinif.)  I  concur  in  the  foregoing  opinion,  ( 
cept  ttie  proposition  that  in  this  action  the  question  of  the  jurisdiction  of  the 
court  in  the  sequestration  proceedings  could  not  be  inquired  into,  and  ttiat 
the  defendant  company  could  waive  all  objections  based  upon  the  want  of  re- 
turn of  the  execution  at  the  time  the  sei] uestratlon  action  was  commenced. 
The  authority  cited — Whittlesey  v.  Frantz,  74  N.  Y.  466 — does  not  sustain 
the  proposition.  This  was  an  action  by  the  receiver  of  a  corporation  to  re- 
cover a  debt,  and  it  was  held  that  in  such  an  action  the  regularity  of  the  np- 
pointment  of  the  receiver  could  not  be  called  in  question,  as  that  would  be 
assailing  such  appointment  collaterally.  In  the  case  at  bar  the  sequestration 
proceedings  are  not  attacked  collaterally,  but  an  action  is  brought  to  set  them 
aside  because  of  fraud.  They  are  attacked  directly.  If  the  admission  of  ttie 
corporation  that  an  execution  lias  been  returned  unsatisfied,  wlien  in  fact  It 
has  not  been  so  returned,  is  binding  in  this  action,  then  I  can  see  no  reason 
why  sequestration  proceedings  may  not  ripen  into  the  appointment  of  a  re- 
oeiver,  which  cannot  be  assailed  where  there  is  not  even  a  judgment  in  fact. 
All  that  would  be  necessary  would  be  to  have  the  complaint  allege  a  judg- 
ment, and  the  answer  of  the  corporation  Hdmit  it,  and  jurisdiction  would  be 
conferred.  This,  of  course,  cannot  l>e  so.  In  an  action  brought  to  setaaMs 
such  proceedings  jurisdiction  depending  upon  admission  can  oartainly  be  in- 
quired into. 

BABTi.Krr,  J.    I  ooncur  in  the  result. 
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Mator,  Etc.,  of  the  Citt  of  New  York  v.  Cohhissioners  of  Emi- 
gration. 
ISupreme  Court,  Oeneral  Term,  First  Department    February  11, 1801.) 

IlonoRATioK — Cars  of  Immiorantb — Liability  for  Expensbs. 

Laws  N.  T.  1883,  c.  145,  providing  for  the  raising  by  the  commisBloners  of  emi- 
gration of  a  fund  for  the  expenses  of  the  inspection  and  core  of  alien  passengers,  by 
contract  with  oarriers  of  emigrants  by  vessel  to  the  city  of  New  York,  is  not  en- 
forceable, as  the  subject  is  solely  within  the  jurlsdiotlon  of  the  United  States  con- 
gress; and  the  commissioners  are  not  liable  to  the  city  of  New  York  for  the  care 
and  maintenance  by  the  city  of  immigrants  arriving  at  that  port,  where  it  is  not 
shown  that  there  is  any  existing  fund  out  of  which  payment  therefor  oould  be  made 
by  the  commissioners. 

Appeal  from  special  term,  New  York  countj. 

Action  by  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
against  the  commissioners  of  emigration.  Plaintiffs  appeal  from  an  interloc- 
utory judgment  sustaining  defendants'  demurrer  to  the  complaint  herein. 
The  complaint  alleges  that  it  whs  the  duty  of  the  defendants  to  care  for  and 
maintain  immigrants  arriving  at  the  port  of  New  York  suffering  from  small- 
pox and  other  infectious,  pestilential,  or  contagious  disease,  or  to  provide  for 
their  care  and  maintenance  for  and  during  such  times  as  might  be  necessary 
for  the  protection  of  the  public  health.  It  is  further  alleged  that  certain  im- 
migrants suffering  from  small-pox  and  other  infectious,  pestilential,  or  con- 
tagious disease  did  arrive  at  the  port  of  New  York  during  certain  times  spec- 
ified in  a  bill  of  particulars  annexed  to  said  complaint  and  made  a  part 
thereof,  and  that  by  reason  of  tlie  neglect  or  refusal  of  said  defendants  to  care 
for  and  maintain  said  immigrants  arriving  as  aforesaid,  or  to  provide  for 
their  care  and  maintenance,  the  phiintiffs  were  compelled,  in  order  to  protect 
the  public  health,  to  care  for  and  maintain,  and  did  care  for  and  maintain,  in 
hospitals  belonging  to  and  supported  by  said  plaintiffs,  said  immigrants  ar- 
riving at  the  port  of  New  York  suffering  from  small-pox  and  other  infectious, 
pestilential,  or  contagions  disease,  and  were  compelled  to  render,  and  did  ren- 
der, work,  labor,  and  services  in  connection  therewith,  a  bill  of  particulars  of 
which  items  of  work,  labor,  and  services,  and  the  dates  thereof,  is  annexed  to 
said  complaint,  and  forms  a  part  thereof.  That  the  fair  and  reasonable  value 
of  the  work,  labor,  and  services  rendered  for  six  yeaia  last  past  amounts,  in 
the  aggregate,  to  $8,861.  That  no  part  of  said  sum  has  been  paid,  although 
payment  has  been  duly  demanded.  To  the  complaint  a  demurrer  was  inter- 
posed, as  hereinbefore  stated.  The  demurrer  waa  sustained  by  Judge  Imgba- 
HAM,  an  order  and  interloontory  judgment  was  entered,  from  which  this  ap- 
peal is  taken. 

Argned  before  Van  Brunt.  P.  J.,  and  Brady  and  DANiEiiS,  JJ. 

WiUiam  H.  Clark,  (Edward  H.  Hawke,  Jr.,  and  Charles  A.  O'NeU,  of 
counsel,)  for  appellants.  Charles  F.  Tabor,  (J.  H.  Maynard,  of  counsel,) 
for  respondents. 

Brady.  J.  From  May,  1847,  to  March,  1876,  the  legislature  of  this  state 
endeavored  to  provide  against  the  expense  of  caring  for  alien  passengers  ar- 
riving at  this  port  from  foreign  countries;  and,  although  the  history  of  that 
legislation  might  be  interesting  and  instructive.  It  is  not  necessary  to  men- 
tion it  in  detail.  The  system  established  by  it  was  pot  in  operation  and  con- 
tinued for  many  years,  and,  indeed,  until  the  supreme  court  of  the  United 
States  rendered  a  decision  in  the  case  of  Henderson  v.  Mayor,  eto.,  to  be  found 
reported  in  92  U.  S.  259,  declaring  such  legislation  unconstitutional  and  void. 
As  a 'result  of  efforts  made  by  the  commissioners  of  emigration,  who  were  im- 
pressed with  the  grave  consequences  which  must  ensue  from  that  decision, 
the  leglBlatnre,  ou  application,  upon  the  29th  of  April,  1876,  adapted  the  fol- 
towing  TCBolution:  "Uesolved,  that  the  commissioners  of  emigcation  are 
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hereby  instracted  to  call  the  attention  of  the  congress  of  thp  United  States  to 
the  present  condition  of  tlie  emigration  laws,  resulting  from  the  decision  of 
tiie  supreme  court  of  the  United  States  declaring  the  state  laws  on  that  snb> 
jeet  unconstitutional  and  void,  and  to  impress  upon  congress  the  necessityfor 
speedy  national  legislation  in  regard  thereto,  and  the  said  commissioners  to 
take  such  steps  as  in  their  judgment  may  be  proper  to  secure  such  legisla- 
tion." And  that  was  followed  in  August.  1882,  by  the  passage  of  an  act  of 
congress  to  regulate  immigration,  whicli  imposes  upon  the  owners  of  steam 
or  sailing  vessels  who  shall  bring  passengers  from  a  foreign  port  into  a  port 
of  the  United  States  a  duty  of  50  cents  for  every  such  passenger  not  a  citizen. 
22  U.  S.  St.  at  Large,  p.  214.  This  was  declared  to  be  a  valid  exercise  of  the 
power  to  regulate  commerce  with  foreign  nations.  Head  Money  Cases,  112 
U.  iS.  580,  5  Sup.  Ct.  Rep.  247.  The  act  just  mentioned  imposes  upon  the 
secretary  of  the  treasury  the  duty  of  superintending  and  of  executing  its  pro- 
visions, with  power  to  enter  into  contracts  with  state  commissioners  to  take 
charge  of  the  local  affairs  of  emigrants  in  the  ports  within  the  state,  and  to 
provide  for  the  superintendence  and  relief  of  such  emigrants  therein  landing 
as  might  fall  Into  distress  and  need  public  aid.  The  purpose  of  the  act,  it 
was  said  in  the  Head  Money  Cases  by  the  learned  justice  delivering  the  opin- 
ion, "  was  humane,  highly  beneficial  to  the  poor  and  helpless  immigrant,  and  es- 
sential to  the  protection  of  the  people  in  whose  midst  they  were  depositet.!." 
In  addition  to  this,  the  legislature  of  this  state  passed  an  .ict  in  1882  (chapter 
145,  Laws  of  that  year)  providing  means  for  raising  a  fund  to  be  used  by  the 
commissioners  of  emigration  in  caring  for  and  maintaining  alien  passengers. 
The  act  of  congress,  it  may  be  observed  here,  provides  for  the  distribution  of 
the  sums  received  under  its  provisions  among  the  different  states,  declaring, 
however,  that  no  greater  sum  shall  be  expended  at  any  port  than  has  be«n 
collected  thereat.  The  act  of  this  state  referred  to  is  as  follows:  "Section  1. 
In  order  to  save  the  state  from  the  expense  of  the  inspection  and  care  of  alien 
passengers,  the  commissioners  of  emigration  are  hereby  authorized  to  con- 
tract with  the  carriers  of  emigrants  by  vessel  to  the  port  of  New  York,  for 
periods  not  exceeding  Ave  years  at  a  time,  to  receive  not  less  than  fifty  cents 
nor  more  than  one  dollar  for  each  alien  passenger  so  brought  for  such  inspection 
and  care,  which  payments,  wlien  made,  shall  be  in  lieu  of  any  tax  by  the 
stale  for  tlie  inspection  and  care  of  sueh  passengers."  It  will  be  observed 
that  the  commissioners  of  emigration  were  by  the  act  authorized  to  contract 
with  the  carriers  of  emigrants  by  vessel  to  the  port  of  New  York,  for  pieriods 
not  exceeding  five  years  at  a  time,  to  receive  not  less  than  50  cents  nor  more 
than  81  for  euch  alien  passenger  so  brought.  But  the  difiSculty  with  the  ben- 
eficial use  of  the  powers  conferred  by  this  act  arises  from  the  fact  that  it  can- 
not be  enforced,  in  view  of  the  decisions  to  which  reference  has  been  made, 
and  by  which  the  whole  subject  is  declared  to  be  solely  within  the  jurisdic- 
tion of  the  United  States  in  congress  assembled.  The  only  fund,  therefore, 
which  is  accessible  is  that  which  should  be  received  from  the  secretary  of  the 
treasury  in  the  distribution  of  the  sums  received  undiT  the  act  of  congress 
passed  in  1882,  and  as  to  which  there  is  no  allegation  in  the  complaint.  Xor 
is  there  any  allegation  that  any  contract  had  been  made  under  the  provisions 
of  the  act  of  1882  passed  by  the  legislature  of  this  state;  and  therefore  there 
is  no  existing  fund  out  of  which  the  defendants  could  make  payment  to  the 
plaintiff  for  any  expenses  to  which  it  has  been  subjected  in  the  care  of  emi- 
grants, and  which  should  be  reimbursed  by  the  defendants  if  they  were  in 
financial  condition  to  do  so.  The  remedy  would  seem  to  be  (if  such  an  ap- 
plication  has  not  already  been  made)  to  require  the  IxMird  of  emigration  to  ap- 
ply for  its  proportion  of  the  fund  to  be  distributed,  as  already  stated  by  the 
secretary  of  the  treasury.  All  the  objections  imposed  upon  the  defendants 
are  necessarily  based  upon  the  proposition  that  the  various  acts  of  the  legis- 
lature referred  to  conferring  the  power  to  raise  a  fund  necessary  for  the  pur- 
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pose  wonld  be  operative,  and  in  that  manner  provide  for  any  contingent  ex- 
penses growing  out  of  the  subject.  But  this,  as  we  have  seen,  has  not  been 
veriBed,  and  the  defendants  have  therefore  no  fund  responsive  to  the  plain- 
tiff's claim,  and  no  power  to  gather  it  except  upon  application  to  the  secretary 
of  the  treasury,  whicli  might  or  might  not  be  successful.  The  judgment 
should  therefore  be  affirmed.    All  concur. 


HoNQ  EoNG  &  S.  Banking  Cobf.  «.  Ehanubl  et  aZ. 
{Supreme  Couit,  0«nemt  Term,  First  Department.    February  11, 1891.) 

1.  Action  ok  Bill  ov  Ezcranob— Liabilitt  of  Imdorssr— Btidbnck. 

A  bill  of  exchaDKe,  drawn  upon  M.  &  Co.,  was  delivered  to  plainUfl  bank,  for  ad- 
vances thereon,  witb  the  shipping  documents  of  a  cargo  of  oil,  of  which  one-third 
was  owned  by  the  maker  ana  two-thirds  by  the  indorser  of  the  bill.  It  was  expected 
that  the  bill  would  be  paid  out  of  the  proceeds  of  the  sale  of  the  oil,  but  such  pro- 
ceeds proved  insufficient.  In  an  action  by  plaintifF  aealnst  the  maker  and  indorser 
for  the  balance  unpaid,  the  maker  testified  that  the  shipping  documents  were  given 
to  p.aintUt.  with  instructions  to  turn  them  over  to  M.  &  Co.  on  the  arrival  of  the 
oil,  but  the  indorser  denied  having  made  such  an  arrangement,  or  any  arrange- 
ment to  give  M.  &  Co.  control  of  the  oil.  Held  that,  unless  he  had  authorized  M.  & 
Co.  to  diipose  of  the  oil,  their  account  of  the  sale  of  it  was  not  evidence  against  tUm 
to  show  a  deficiency  of  proceeds  for  payment  of  the  bill. 
9.  Bjimb— Qdsstion  roR  Jubt. 

It  was  a  question  for  the  jury  whether  he  had  given  such  authority. 
8.  Bamb— Instructions. 

It  was  error  to  charge  the  jury  that  the  cargo  was  consigned  to  M.  A;  Ca  for  sale 
by  an  arrangement  and  understanding  between  the  defendants. 

Appeal  from  circuit  court.  New  York  couaty. 

Action  by  tlie  Hong  Kong  &  Shanghai  Ranking  Corporation  against 
Albert  A.  Meyer  and  Joaepli  M.  Emanuel  and  others.  Defendant  Eraanuel 
appeiils  from  a  judgment  for  plaintiff  entered  on  the  verdict  of  a  jury,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Sol  Kohn,  for  appellant.  Redfleld  <£  Bedfteld,  (Amasa  A.  Rec^fldd,  of 
counsel,)  for  respondent. 

Daniels,  J.  The  vei^ict  was  recovered  for  the  amount  of  a  balance  found 
to  be  due  to  tlie  plaintiff  upon  a  bill  of  exchange  drawn  by  Albert  A.  Meyer 
tipon  Meyer  &  Co.,  of  Iliogo,  in  Japan,  and  wliich  was  afterwards  indorsed 
by  the  defendant  Emanuel,  and  delivered  to  the  plaintiff.  The  bill  was 
drawn  for  the  sum  of  £6,678  19s.  6d.,  British  currency.  With  its  delivery 
to  the  plaintiff  the  shipping  documents  of  a  cargo  of  oil  owned  by  the  appel- 
lant and  the  defendant  Meyer  were  also  delivered  to  the  bank,  and  out  of  the 
proceeds  of  the  oil,  which  was  consigned  to  Meyer  &  Co.,  it  was  expected 
that  the  draft  would  be  paid.  But  evidence  was  given  tending  to  prove  the 
fact  to  be  that  the  proceeds  of  the  oil,  after  deducting  expenses,  were  insuffl- 
cient  for  that  purpose,  leaving  the  balance  of  $6,269.24  unp.iid  upon  the  bill. 
Toestiiblish  the  existence  of  this  deficiency,  the  witness  Alfred  M.  Townsend 
testitied  that  he  was  the  agent  of  the  plaintiff  at  the  city  of  New  York,  and 
transmitted  to  the  appellant  an  account  of  the  sale  of  the  oil,  indicating  the 
existence  of  tliis  deficiency:  and  that  a  similar  account  was  presented  by  him- 
self to  the  appellant,  to  wiiich  the  latter  made  no  otlier  objection  tlian  that 
to  the  amount  of  interest  charged.  Tlie  appellant  denied  this  interview; 
and  evidence  was  given  by  the  witness  Albert  A.  Meyer  to  tlie  effect  that  the 
cargo  of  oil  was  owned,  one-third  by  himself  and  two-thirds  by  the  appellant. 
And  it  was  proposed  by  tlie  plaintiff  to  read  the  account  of  the  disposition 
of  the  cargo  of  oil  as  evidence  to  the  jury.  This  was  objected  to  on  the  part 
of  this  defendant;  and  the  court  then  interrogated  Mr.  Meyer  concerning  the 
cousent  of  the  appellant  that  the  shipping  documents  should  be  transfernd  to 
v.l3N.Y.s.no.6 — 48 
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the  plnlntiS,  vrltb  Instructions  to  turn  theni  ov«r  to  Meyer  8C  Co.,  on  tbe  ar- 
rival of  the  sbip  for  that  firm  to  dispose  of  the  oil.  Upon  th^  subject  this 
testimony  was  given:  "Question.  This  cargo  of  oil  whs,  as  I  understand, 
shipped  to  Japan?  Anstoer.  Yes.  Q.  By  tlieshipSontag?  A.  Yes.  Q.  Who 
handed  over  tlie  control  of  it  to  Meyer  &  Co.  at  Hiogo?  A.  Tbe  Koag  Kong 
banlc.  Q.  Without  any  direction  from  yoa  or  your  associates  ?  A.  Xo;  we 
gave  tlie  documents  to  the  banlc,  with  instructions  to  turn  tliem  over  to  &leyer 
&  Ck>.  upon  the  ship's  arrival.  Q.  Were  those  directions  given  by  you  here? 
A.  Yes.  Q.  And  by  the  defendant  here,  also?  A.  That  was  the  under- 
standing. Q.  Between  you  and  tbe  defendant  Emanu^?  A.  Yes;  he  bad  a 
two-third  interest  in  the  cargo.  Q.  All  I  wanted  to  know  was  iJf  tbe  dis- 
posal of  this  cargo  by  the  plnintiffs  in  Japan  to  Meyer  &  Co.  was  in  accord 
with  arrangements  which  you  or  your  firm,  and  the  defendant  Emanael  or 
his  Arm,  had  arranged  and  agreed  upon?  A.  Yes."  The  witm-ss  further 
testifled  that  this  arrangment  was  made  by  writing,  which  was  forwarded  by 
him  to  the  flrna  of  Meyer  &  Co.,  in  Japan.  And  upon  this  evidence  tlie  court 
permitted  the  returns  which  had  been  received  ot  the  sale  of  the  cargo,  and 
showing  its  proceeds,  to  be  read  in  evidence  tu  the  jury.  In  tlie  examination 
of  the  appellant  be  denied  having  made  this  arrangement.  His  teetlmony 
was:  "I  never  gave  him" — that  is,  Meyer — "any  writing  such  as  be  testifled 
to.  I  never  entered  into  any  arrangement  with  tbe  vntness  Meyer  to  give 
the  control  of  these  goods  to  Meyer  &  Co. ,  in  Japan. "  Then  tbe  question  was 
asked:  "Did  you  ever  authorize  tlie  plaintiff  to  employ  Meyer  &  Co.  to  have 
the  control  of  these  goods:"'  and  he  answered:  "Jio,  never.  I  first  heard  of 
any  arrangement  to  give  the  control  of  these  goods  to  Meyer  &  Co.  to-day, 
when  I  heard  Mr.  Meyer  testify  to  that  upon  the  stimd  to-day.  I  never 
gave  any  writing  whatever  relating  to  tbe  allowing  or  authorizing  Meyer 
&  Co.  to  sell  that  oil."  This  brought  the  fact  prominently  into  contro- 
versy whether  the  appellant  bad  authorized  Meyer  &  Co.  to  dispose  of  tbe 
oil.  If  be  had,  then  their  return  of  tbe  result  was  evidence  against  him;  but 
if  he  had  not,  then  it  is  equally  true  that  the  return  wns  not  such  evidence. 

In  the  course  of  the  charge  gi  ven  to  the  jury  they  were  instructed  that 
the  cargo  was  so  consigned  to  Meyer  &  Co.  for  sale  by  an  arrangement  and 
understanding  between  the  defendants,  who  were  jointly  interested  as  own- 
ers of  tbe  merchandiss.  To  this  tbe  defendants'  courf^el  excepted,  and  asked 
tbe  court  to  charge  tlie  jury  that  it  was  a  question  for  them,  and  is  dis- 
puted tliat  Meyer  &  Co.  were  selected  by  the  defendant  here.  That  was  de- 
clined, and  to  that  tbe  defendants'  counsel  also  excepted.  These  exceptions 
seem  to  be  well  founded,  for,  in  the  direction  which  was  given  to  tbe  jury, 
tbe  court  instructed  them  that  tbe  cargo  bad  been  consigned  to  Mey»  & 
Co.  for  sale  by  an  arrangement  and  understanding  between  the  defendants, 
which  included  the  appellant.  This  was  a  mistake  on  the  part  of  the  judge 
presiding  at  the  trial,  for  the  fact  was  not  proved  in  such  a  manner  as  to 
permit  the  court  to  assume  it  and  direct  the  jury,  as  tliat  wns  dune,  that  it 
had  been  established.  It  was,  on  the  contrary,  a  fact  asserted  by  Mr.  Meyer, 
and  denied  by  Mr.  Emanuel;  and  as  tbe  admissibility  of  tbe  report  of  sales 
was  placed  by  the  court  upon  tbe  evidence  of  Meyer  tbat  this  was  the  fact, 
when  it  was  afterwards  denied  by  Mr.  Emanuel,  it  was  forthe  jury  alone  to  de- 
termine whether  the  fact  had  been  proved  in  the  case  or  not.  By  the  instruc- 
tion which  wna  given  and  withheld,  this  inquiry  was  tal^en  from  the  prov- 
ince of  tbe  jury,  and  the  fact  was  decided  by  the  court.  If  the  defendant 
Meyer  was  right  in  this  statement,  then  this  report  of  tbe  sales  was  admis- 
sible against  the  appellant.  But  if  the  latter  was  correct  in  denying  tbe  evi- 
dence of  Meyer,  then  tbe  report  was  not  evidence  against  him.  As  tbe 
case  was  presented,  tbe  jury  could  very  well  find  that  the  appellant  bad  not 
COQiKnted  to  or  approved  of  the  account  presented,  as  that  was  stated  in 
tb«  evidence  of  Mt.  Towiisend;  and  if  they  had  found  that  fact  not  to  be 


Digitized  by 


Google 


Snp.Ct.]  FOWLES  V.  METROPOLITAN    LTTE  IKS.  CO.  755 

proved,  then  the  entire  right  of  the  plHintiff  to  recover  this  b&lance  woald 
stand  upon  the  evidence  of  Mejer,  denied  as  it  was  by  the  appellant.  And 
in  this  state  of  the  evidence  be  was  entitled  to  have  that  question  sub- 
mitted to  the  jury,  and  if  they  were  satisBed  tliat  he  did  not  acquiesce  in  or 
approve  of  the  account,  and  did  not  authorize  M^er  and  Co.  to  sell  the  oil, 
then  he  was  entitled  to  a  verdict  in  his  favor;  for  there  would  be  no  proof  in 
that  state  of  the  case  establishing  the  balance  claimed  by  the  plaintiff,  as  it 
was  included  in  the  verdict  of  the  jury.  The  judgment  and  order  should 
titerefore  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
aJt>ide  the  event.    All  concur. 


FowLEB  o.  Mbtbopolitan  Life  Iks.  Co. 
(^preme  Court,  QentraX  lerm,  FirsUDgpartiitent.    March.  18)  IWl.) 

lalVB  ISSVRAMOB — FOBFBITORB  OF  FOLIOT. 

An  assured  owed  defendant  certain  notes  for  premiums  on  a  polioy,  wbioh  he 
surrendered,  and  took  a  paid-up  polioy,  which  provided  that  faUuie  to  pay  Interest 
on  the  premium  noles  on  a  given  day  of  each  year  should  avoid  the  policy.  About 
the  time  the  first  policy  was  issued,  and  about  three  years  before  the  surrender  and 
exchange,  defendant  published  apamphlet  recommending:  its  policy  as  preferable 
to  those  of  other  companies,  saying  that  its  policies  were  non-forfeitable  and  ia- 
contestable,  and  that  It  allowed  30  days'  grace  for  payment  of  premiums  after  the 
first  one,  which  was  for  the  benefit  of  persons  so  situated  that  they  could  not  pay 
when  their  premiums  wore  due.  The  original  policy  was  substantially  acoorddng 
■  to  these  representations.  A  copy  of  the  pamphlet  was  sent  to  the  assured,  and  was 
found  in  his  possession  with  the  policy  at  his  death.  Assured  paid  the  interest 
promptly  the  next  year  after  the  second  policy  was  issued,  and  was  only  prevented 
from  paying  the  next  installment  by  the  fault  of  his  agent.  Held  that,  as  there 
was  no  evidence  that  the  assured  was  induced  by  the  pamptalst  U>  beUeve  that  he 
had  80  days  within  which  to  pay  the  interest,  but,  on  the  oontrary,  bis  promptness 
indicated  a  contrary  belief,  sending  him  the  pamphlet  would  not  estop  defend- 
ant from  insisting  on  a  forfeiture.    Following  lie  N.  Y.  889,  23  S.  B.  Rep.  876. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Mary  Fowler  against  the  Metropolitan  Life  Insurance  CJompany. 
On  the  6th  day  of  March,  1869,  defendant  insured  the  life  of  Lindiey  Ht 
Fowler,  the  son  of  plaintiif,  then 27  years  of  age,  in  the  sunt  of  810,000,  by 
a  policy  providing  for  the  payment  on  or  before  Msxcfa  6tb  in  every  year  of  as 
annual  premium  of  $377. 50,  Hnd  of  all  loans  and  interest,  ob  such  days  or 
witbin  80  days  after  such  several  payments  should  be  due  and.  payabley  and 
that,  after  the  payment  of  three  annual  premiums  thereupon,  upon  the  sur< 
render  of  such  policy  withih  30  days  after  the  failnre  to  pay  any  premium 
due  the  company  should  issue  a  "paid-up  policy "  for  the  proportion  of  the 
amount  of  insurance  paid  for.  Thereafter  the  defeadimts  circulated  pam- 
phlets for  the  purpose  of  inducing  insurance  with  it,  wherein  was  set  forth 
as  reasons  why  those  wishing  insurance  should  prefer  the  defeodaut:  "All 
its  policies  are  non-forfeitable.  All  its  policies  are  incontestable.  It  allows 
30  days'  grace  in  payment  of  premium."  After  the  issuance  of  that  policy 
a  copy  of  this  book  or  pamphlet. malting  these  representations  orinducements 
came  into  the  possession  of  the  assured,  presumably  from  defendant,  at  or 
subsequent  to  a  time  when  substantially  the  same  statements  wvre  made  to 
bim  or  in  iiis  presence  by  one  of  the  company's  general  ageats.  Thereafter, 
and  ill  the  course  of  a  discussion  with  bis  father  as  to  the  surrender  of  bis 
policy  and  the  taking  out  of  a  new  one,  this  l)Oolc  was.  used  by  the  assured, 
and  the  representations  by  thecompany  made  therein  referred  to.  Thereafter, 
and  on  September  12,  1872,  the  $10,000  policy  was  surrendered,  and  a  new^ 
one  of  $1,500  issued,  which  was  not,  however,  a  "paid-up  policy,"  as  iti 
should  have  been  under  the  provisions  of  the  first  poUcy.  This  $1,500 policy 
contained  a  proviso  for  the  payment  of  an  annual  premium  of  $30.18,  and  foi 
a  forfeiture  in  the  event  of  the  non-payment  of  the  premium  on  tlie  12tb 
day  of  September  in  each  year  in  advance,  without  grace.    Tlie  first  premium 
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on  this  second  policy  fell  dae  September  12, 1873,  and  was  paid  on  that  daj, 
the  assured  then  living  in  New  York  city.  Thereafter,  and  in  tlie  spring  of 
1874,  being  about  to  go  west,  the  assured  handed  the  policy  of  insurance  and 
the  book  to  his  mother,  calling  her  attention  to  that  part  of  the  book  or  pam- 
phlet specifying  the  reasons  why  insurers  should  prefer  the  defendant,  and 
reciting  that  "all  of  its  policies  are  non-forf citable.  All  of  its  policies  are 
incontestable.  It  allows  30  days' grace  in  payment  of  premium."  The  as- 
sured's  father  being  aware  of  these  representations  of  the  defendant  at  that 
time  was  possibly  the  reason  why  the  assured  then  particularly  called  the  at- 
tention of  his  mother  only  to  them.  Thereafter,  and  in  the  spring  of  1874, 
the  assured  went  to  Wisconsin.  On  Saturday,  the  12th  day  of  September, 
1874,  the  day  when,  according  to  the  terms  of  the  second  policy,  the  premium 
was  due,  at  about  2  o'clock  in  the  afternoon,  the  father  of  the  assured,  at  his 
home  in  the  upper  part  of  the  city  of  Xew  York,  received  through  the  mails 
a  letter  from  the  assured  Inclosing  the  money  to  pay  the  premium.  Rel3ring 
on  the  defendant's  representations  as  to  its  policies  being  non-forfeitable  and 
incontestable,  and  as  to  30  days'  grace  being  allowed  in  the  payment  of  pre- 
miums, etc.,  and  his  son  having adso  relied  upon  the  same  representations,  Mr. 
Fowler  did  not  on  that  day  take  the  premium  to  the  defendant.  On  the  fol- 
lowing Monday,  however,  it  was  tendered,  and  refused  on  the  ground  that  it 
should  have  been  paid  the  previous  Saturday,  and  that  the  policy  therefore 
became  forfeited.  The  reliance  of  the  assured  upon  the  representations  of 
the  defendant,  and  the  reliance  of  his  father  thereupon,  as  the  reason  for  not 
having  paid  such  premium  on  September  12th,  was  explained  to  the  defend- 
ant, but  without  avail.  Thereafter  the  premium  was  tendered  regularly  up 
to  the  time  of  the  death  of  the  assured  in  1880,  after  which  proofs  of  death 
were  put  in,  but  rejected.  The  policy  having  been  assigned  to  plaintiff,  this 
action  was  thereafter  brought  to  trial  in  January,  1885,  resulting  in  a  judg- 
ment in  favor  of  the  plaintiff,  which,  upon  an  appeal  taken  by  the  defendant, 
was  affirmed  at  general  term,  (41  Uun,  357,)  but  thereafter  reversed  in  the 
court  of  appeals.  (116  N.  Y.  389,  22  N.  E.  Rep.  576,)  upon  the  grounds  that 
when  it  is  expressly  provided  that  the  premium  on  life  insurance  policies 
shall  be  paid  on  or  before  a  certain  day,  and  in  default  thereof  the  policy 
shall  be  void,  the  non-payment  of  the  premium  on  that  day  works  a  forfeiture; 
that  it  did  not  appear  upon  the  record  as  it  tlien  stood  that  the  father  of  the 
assured  had  been  induced  by  the  statements  contained  in  the  pamphlet  issued 
by  the  defendant  that  30  daj's'  grace  was  allowed  for  the  payment  of  the  pre- 
mium, or  that  he  was  misled  by  such  representations,  and  induced  to  act 
as  he  did,  or  that  the  assured  had  been  misled  by  the  defendant's  representa- 
tions; and  that  therefore  the  representations  contained  in  the  pamplilet  did 
not  modify  the  terms  of  the  policy,  or  constitute  a  waiver  of  its  conditions. 
Thereafter  the  action  was  brought  to  trial,  and  the  complaint  dismissed. 
From  the  judgment  thereupon  rendered  on  his  decision,  the  plaintiff  appeals. 

Argued  before  Van  Bbunt,  P.  J.  and  Daniels,  J. 

Henry  C.  Wilcox,  for  appellant.     William  H.  Amoux,  for  respondent. 

Daniels,  J.  The  action  was  brought  to  recover  the  amount  of  a  policy  of 
life  insurance.  It  was  before  this  court  in  1886,  when,  on  account  of  assur- 
ances contained  in  a  pamphlet  issued  and  circulated  in  defendant's  business, 
it  was  concluded  that  the  policy  was  not  forfeited  by  the  failure  to  pay  the 
interest  on  the  premium  notes  held  by  the  company,  at  the  time  when  it  be- 
came due.  There  was  then  evidence  before  the  court  from  which  it  could  be 
reasonably  inferred  that  the  omission  to  pay  arose  out  of  reliance  placed  upon 
the  statements  contained  in  the  pamphlet,  and  the  comp^my  was  therefore 
held  to  be  liable  to  the  plaintiff  as  the  assignee  of  the  insurance.  FowlfT -v.  In- 
surance Co.,  41  Hun,  357.  But  a  different  view  of  the  case  was  taken  by  the 
court  of  appeals,  which  reveroed  the  judgment,  (116  N.  Y.  389, 22  N.  E.Bep. 
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576,)  and  ordered  a  new  trlaL  ITpon  the  last  trial  evidence  was  given  to  tlie 
direct  effect  ttiat  it  was  reliance  upon  the  statements  contained  in  the  pamphlet 
that  induced  the  delay  in  the  pavment  of  the  interest  from  the  Saturday  when 
it  became  due  until  the  next  Monday,  when  it  was  tendered  and  refused. 
This  created  no  substantial  change  in  the  state  of  the  i-ase;  for  whether  the 
fact  should  be  inferred,  from  the  conduct  of  the  person  intrusted  with  the 
money  to  pay  the  interest,  that  the  delay  had  been  induced  by  the  represen- 
tation contained  in  the  pamphlet,  or  from  direct  proof  that  such  was  the 
truth,  can  make  no  difference  in  the  disposition  to  be  made  of  the  action 
under  the  opinion  of  the  court  of  appeals.  The  representation  which  appeared 
to  have  been  made  was  held  not  to  relieve  the  default  in  payment  on  the  part 
of  the  assured.  That  was  an  effectual  disposition  of  the  action  adverse  to 
the  plaintiff,  and  the  judgment  should  therefore  be  affirmed,  with  costs. 


Fbentibs  v.  Btjtler  tt  aL 

(Supreme  Court,  General  Term,  Firtt  Department.    ICaroh  18, 180L) 

Ravn'w  on  Appeal— DisBOLnnoir  ov  Attachkbnt. 

An  order  vacating  an  attachment  Issued  against  the  property  of  an  alleged  non- 
resident will  not  he  disturbed  by  the  general  term,  although,  II  the  qnestion  as  to 
where  defendant  resided  had  been  presented  originally  to  that  oonrt  upon  the  affi- 
davits contained  in  the  record,  it  might  have  come  to  a  diilerent  oondnsion  from 
that  arrived  at  by  the  special  term. 

Appeal  from  special  term.  New  York  coanty. 

Action  by  Frederick  J.  Prentiss  against  George  H.  H.  Bntler,  impleaded 
with  others.  Plaintiff  appeals  from  an  order  vacating  an  attachment  against 
defendant  Butler  on  the  ground  of  his  alleged  non-residence. 

Argued  before  Van  Bbunt,  P.  J.,  and  Daniels,  J. 

Joseph  B.  Rvnisell,  Jr.,  {L.  A.  Lookwood,  of  counsel,)  for  appellant.  Smith 
A  Dougherty,  for  respondents. 

Van  Brunt,  P.  J.  A  large  part  of  the  bulky  record  presented  upon  this 
appeal  consists  of  affidavits  reflecting  upon  tlie  motive  in  procuring  the  at- 
tachment in  question,  and  upon  the  validity  of  the  notes  upon  which  this  ac- 
tion is  brought.  The  special  term,  however,  in  its  order  vacating  the  attach- 
ment basing  its  conclusion  solely  upon  tlie  ground  that  the  defendant  was 
not  a  non-resident  of  this  state,  only  this  point  will  be  considered  in  the  de- 
termination of  this  appeal.  Although,  perhaps,  if  this  question  had  l)een 
presented  originally  to  this  court  upon  the  affidavits  contained  in  this  record, 
we  might  have  come  to  a  different  conclusion  from  that  arrived  at  by  the 
learned  judge  at  the  special  term,  we  do  not  think  there  was  such  a  prepon-. 
derance  of  evidence  against  that  conclusion  as  will  justify  us  in  a  reversal  of 
the  order.  Residence  is  so  much  a  question  of  intention  that  it  is  with  dif- 
ficulty often  that  a  correct  conclusion  can  be  reached,  and  such  intention  can 
only  be  deduced  from  facts  and  circumstances  in  respect  to  the  existence  of 
which  there  may  be  great  conflict  of  testimony.  It  may  be  that,  notwith- 
standing the  leasing  of  his  house  in  New  York,  the  hiring  of  the  house  in 
New  Jersey,  and  bis  removal  there,  the  defendant  Butler  had  no  intention  of 
giving  up  his  residence  in  the  state  of  New  York.  There  is  no  question  but 
that  be  had  no  place  of  abode  except  at  Orange,  N.  J.,  and  the  attempt  to 
make  out  a  place  of  aliode  at  bis  uncle's  in  the  city  of  New  York  is  so  man- 
ifestly a  fabrication  that  it  seems  to  reflect  discredit  upon  the  whule  of  hia 
claim.  There  is  no  question  but  that  this  place  at  his  uncle's  was  not  in- 
tended as  a  place  of  abode,  but  as  a  place  in  which  he  might  transact  his  busi- 
ness, and  there  is  no  claim  that  at  any  part  of  the  time  either  he  or  any  of 
bis  ftkmily  ever  spent  a  night  there.  The  claim  made  upon  the  part  of  the 
plaintiff  that  the  imposition  of  a  poll-tax  in  New  Jersey,  and  the  fact  that  it 
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was  not  appealed  from,  clearly  can  hare  but  Kttle  wMght.  Tbe  tax  was  so 
small  that  the  tacit  assent  to  its  levy  cannot  in  any  ir-av'  tend  to  establish  tbe 
fact  tbat  he  was  a  resident,  although  socb  tax  can  only  be  imposed  npon  resi- 
dents. The  mailing  of  bis  letters  to  Orange  was  entirely  consistent  with  a 
temporary  residence  there,  and  tbe  giving  of  his  address  In  tbe  New  York  city 
directory  was  not  done  by  himself,  but  by  another.  The  fact  that  be  was  re- 
gariied  by  the  employes  of  tlie  firm  as  a  resident  of  New  Jersey  entirely  arose 
from  the  fact  of  his  baTing  moved  over  there,  even  though  he  may  have  had 
no  intention  of  acquiring  a  residence  in  that  state.  There  is  also  evidence 
that  he  claimed  exemption  from  the  levy  of  a  personal  tax  npon  the  ground 
that  he  was  not  a  resident  of  New  Jersey,  bat  of  >'ew  York.  The  personal 
tax  ler^'ied  upon  his  wife  was  npon  the  fiimitareand  personal  property  within 
the  state,  which,  it  'appears,  according  to  the  fanvs  of  thut  state  was  liable  to 
taxation  whetlier  its  owner  was  a  resident  of  the  state  or  not.  Upon  the 
whole  case  we  think  ttie  question  was  a  fair  one  for  the  determination  of  the 
court  below,  and  no  siiiHeient  reason  appears  trpon  the  record  for  the  reversal 
of  tbe  ovder  mada  Um  order  shoulU  be.  affiruied,  witlt  910  costs  and  dis- 
bursements. 


HOU.KNDBB  O.HALL. 

{Supreme  Court,  Special  Term,  New  York  Coutitu-    July  1, 1890.) 
Fboobss — Skbyios  op  Scmhoss— Paivn-soB  of  Witness. 

A  resident  in  a  foreign  countrj,  though  still  a  citiEen  of  bis  -  state,  is  prlvUaged 
from  tJie  servtee  of  process  while  in  tbe  state  as  a  witness  in  an  action  pending  in 
a  federal  court;  and  the  fact  that  his  testimony,  by  consent  of  parties,  was  taken, 
before  a  notary,  instead  of  before  an  officer  of  the  court,  is  immateriaL  Affirmed 
In  11  N.  Y.  Bupp.  581. 

Action  by  John  H.  Hollender  against  Henry  C.  Hall.  Defendant  left  New 
York  state,  went  to  Mantanzas,  Cuba,  and  there  established  his  residence, 
and  engaged  In  mercantile  business,  in  1853,  and  continued  in  that  business 
until  1864.  After  tbat  he  was  in  the  consular  service  of  tbe  United  States 
until  March,  1889,  and  then  be  went  to  Managua,  In  Nicaragua,  as  resident 
agent  of  a  maritime  canal  company,  and  still  holds  that  position.  On  May 
18,  1890,  he  came  to  New  York  on  a  visit,  and  then  went  to  Washington,  D. 
C.  He  thun  retnmed  from  Washington  forthesole  purpose  of  testifying  in  an 
action  brought  against  one  Baiz  in  the  United  States  district  court  for  New 
York.  After  having  given  his  testimony  before  a  notary,  and  while  leaving 
the  latter's  office,  he  was  served  with  summons  in  this  action.  He  now  moves 
tiiat  such  service  be  set  aside. 

Robert  D,  Benedict,  for  plaintiff.    Daly,  Hoyt  <£  Masott.  for  defendant. 

Bbach,  J.  I  am  sstisfled  from  the  afiBdavits  in  this  case  that  the  defend- 
ant is  not  a  resident  of  this  state.  His  employment  is  In  a  foreign  country, 
and  he  has  not  actually  resided  here  for  many  years.  It  may  be  that  he  has 
not  by  such  foreign  residence  lost  his  citizenship  of  this  state;  bnt  it  appears 
from  a  review  of  the  authorities  that  the  immunity  from  the  service  of  pro- 
cess depends,  not  upon  the  abstract  question  of  citizenship,  but  upon  the  fact 
of  actual  residence.  This  immunity  is  said  to  be  "one  of  the  necessities  of 
the  administration  of  justice,  and  that  courts  would  often  be  embarrassed  if 
suitors  or  witnesses,  while  attending  court,  oould  be  molested  with  process." 
Person  v.  ffrier,  66  N.  Y.  126.  And  this  would  apply  as  well  to  a  person 
while  he  still  claimed  to  be  a  citizen  of  this  state,  and  was  as  a  matter  of  fact 
a  resident  of  a  foreign  state,  and  unless  be  was  sure  of  protection  would  re- 
fuse to  come  within  tbe  state  to  give  his  testimony,  which  was  required  for 
tbe  purpose  of  the  administration  of  justice  in  our  tribunals.  It  is  clear  that 
tbe  defendant  earae  here  from  Washington  for  tbe  sole  purpose  of  testifying  in 
anaction  pending  iathe  United  states  district  court  for  tills  district/and  that -ha 
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actually  gave  his  testimony  in  that  action,  and  was  served  with  the  summons 
in  this  action  while  leaving  the  office  in  which  such  testimony  wsis  given. 
The  fact  that  the  parlies  consented  that  such  testimony  be  taken  before  a  no- 
tary, instead  of  requiring  that  an  officer  of  the  court  be  appointed  to  conduct 
the  exaroinntion  of  the  witnesses,  is  not  material.  Defendant  was  a  witness 
JD  an  action,  and  gave  testimony  which  was  testimony  in  the  action  as  muoh 
■as  if  it  had  been  given  in  court,  and  while  giving  that  testimony  was  entitled 
to  protection.  Motion  sliould  tlierefore  be  granted,  with  810  costs.  Order 
to  be  settled  on  July  2,  at  10:30  a.  m. 


Mannion  v.  Broadway  &  Seventh  Ate.  B.  Co. 

(8m>reme  Court,  Special  Term,  New  Toilt  Countu-    November,  1880.) 

JosomsT^-OoRBKCTioH— No:)smT— Rbcitai.  o»  Dibmibsai.  on  Mebits. 

There  is  no  trial  on  tbe  merite  in  an  action  tried  before  a  jury  unless  the  ques- 
tions are  submitted  to  tbe  jury  for  tbeir  findings  of  fact,  or  aTordict  is  directed  by 
the  court  for  either  party ;  and  therefore,  where  a  nonsuit  for  failure  of  proof  is 
granted  at  the  close  of  plaintiff's  case,  a  recital  in  the  judgment  of  a  dismissal  on 
the  merits  is  erroneous,  and  will  t>e  corrected  on  motion. 

Action  by  Mannion  against  the  Broadway  &  Seventh-Avenue  Bailroad 
Company  for  personal  injuries.  On  the  the  trial  before  a  jury,  the  court 
granted  a  nonsuit  at  close  of  plaintiff's  case  tor  failure  to  prove  negligence  by 
defendant.  Judgment  was  thereafter  entered  by  defendant,  with  a  recital  that 
the  case  had  been  dismissed  "upon  the  merits."  Plaintiff  now  moves  to  strike 
these  words  from  the  judgment,  and  defendant  moves  that  they  be  inserted 
in  the  clerk's  minutes  of  the  trial. 

H.  H.  Leavitt,  for  plaintiff.    Joseph  Kunsman,  for  defendant. 

O'Bbien,  J.  Upon  a  trial  at  circuit  with  a  jury  there  is  no  trial  npon  tbe 
merits  unless  the  questions  are  submitted  to  the  jury  for  their  findings  of  fact, 
or  a  verdict  directed  by  the  court  for  either  party.  In  this  case  there  was  no 
submission  to  the  jury  of  any  questions  of  fact  or  direction  of  a  verdict  by  the 
court,  but  merely  a  nonsojit  for  failure  «f  proof  at  the  close  of  plaintiff's  case. 
The  recital  in  the  judgment  of  a  dismissal  upon  the  merits  is  therefore  erro* 
neous,  and  the  judgment  in  that  respect  should  be  corrected,  and  the  motion 
to  correct  the  clerk's  minutes  by  inserting  "upon  tbe  merits"  ibould  be  de- 
nied. 


WiNTON  c.  Wnrrow. 
(Supreme  Caufrt,  Speokd  Term,  New  York  County.    December  90, 1880.) 

SaT-OFv— Costs  aqaijibt  Unpajd  Alimont. 

Defendant  in  a  divorce  case,  who  bad  been  Imprisoned  as  for  a  contempt  on  Ua 
refusal  to  pay  alimony  awarded  to  plaintiff,  was  disobarged  by  the  general  term 
because  he  had  been  previously  imprisoned  for  the  full  period  limited  by  law. 
Held,  that  tbe  costs  awarded  by  the  court  of  appeals  on  its  affirmance  of  this  de- 
cision belonged  to  defendant's  attorney,  and  that  oonaeqaently  plaintiff  could  not 
set  off  tbe  unpaid  alimony  against  suoh  costs. 

Action  by  Eliza  L.  Winton  against  Walter  N.  Winton  for  divorce.  Flain- 
tiff  moves  to  set  off  unpaid  alimony  against  costs  awarded  to  defendant. 

S.  P.  Wilder,  for  plaintiff.  George  W.  Stephens,  {Foster  <&  Stephetu,  of 
counsel.)  for  defendant. 

Lawbbnoe,  J.  This  is  a  motion  made  by  the  plaintiff  that  tbecosts  awarded 
to  the  defendant  by  the  court  of  appeals  upon  the  affirmance  of  the  order  of 
tbe  general  term  herein,  and  which  costs  have  l>een  taxed  at  the  sum  of  9101.17. 
be  offset  against  an  equal  amount  of  the  unpaid  alimony  due  the  plaintiff,  un« 
der  the  Judgment  herein,  and  for  such  other  and  further  relief  as  maiy  be  just. 
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The  defendant  had  been  arrested  and  imprisoned  for  the  non-paymmt  of  ali- 
mony previously  directed  to  be  paid  by  the  judgment  in  this  action,  and  had 
remained  in  prison  under  the  commitment  becausp  of  such  default  of  payment 
for  the  period  of  three  months,  when  be  was  discharged  from  custody,  pur- 
suant to  section  111  of  the  Code  of  Civil  Procedure.  Being  again  in  default 
in  the  payment  of  alimony,  another  proceeding  was  instituted  to  Danish  bim 
as  for  a  contempt,  and  a  commitment  was  issued  at  the  special  term,  from  the 
order  directing  which  an  appeal  was  taken  to  the  general  term,  which  reversed 
the  order  of  the  special  term,  (5  N.  Y.  Supp.  537,)  and  the  order  of  the  gen- 
eral term  was  subsequently  affirmed  by  the  court  of  appeals,  with  costs,  (22 
N.  £.  Bep.  379.)  Tlie  costs  on  the  affirmance  in  the  court  of  appeals  the 
plaintiff  now  seeks  to  offset  against  an  equal  amount  of  unpaid  alimony.  If 
1  did  not  feel  myself  bound  by  the  decisions  which  have  been  rendered  in  this 
department  upon  similar  applications,  I  confess  that  I  should  feel  inclined  to 
grant  this  motion  as  a  mere  matter  of  equity.  It  was  distinctly  held  in  the 
case  of  Tunstall  v.  Wtnton,  31  Hun,  219,  where  the  defendant  moved  to  have 
the  plaintiff's  proceedings  stayed  because  of  the  non-payment  by  him  of  cer- 
tain costs,  which  had  been  awarded  to  the  defendant  upon  a  reversal  in  the 
court  of  appeals  of  an  order  for  his  arrest,  that  the  costs  in  the  court  of  ap- 
peals could  not  be  offset  against  an  equal  amount  of  the  general  costs  awarded 
to  the  plaintiff  by  the  judgment  in  the  action.  It  was  further  held  that  the 
costs  of  the  successful  appeal  legally  l>elunged,  without  any  assignment,  to  the 
defendant's  attorney,  and  hence  that  the  order  granting  such  set-off  made  at 
the  special  term  should  be  reversed.  In  Lachenmeyer  v.  Laehenmeyer,  65 
How.  Fr.  422,  it  was  held,  where  a  motion  had  been  made  to  vacate  an  order 
of  arrest,  and  the  motion  had  been  denied  at  special  and  general  term,  and  an 
appeal  had  been  dismissed  by  the  court  of  appeals,  that  the  attorney  for  the 
successful  party  was  entitled  to  the  costs  and  disbursements  granted  by  the 
judgment.  These  cases  are  decisive  of  this  motion,  but  I  shall  deny  it,  with- 
out costs. 


COOFEB  e.  TOWNSEND  et  oL 
(Supreme  Court,  Qeneral  Term,  First  Department.    February  18, 1891.) 

1.  Baa  AixinDio^TA— HoNiT  Hsio  to  FLAiHTtrr's  Uaa— PABTiBft— Attachmbkt. 

Under  an  agreement  between  plaintiff  and  tbe  H.  Bank,  a  foreign  oorooration, 
which  had  made  advances  on  bills  of  lading  of  hemp  shipped  to  plaintiff,  money, 
claimed  by  both,  part  of  the  proceeds  of  the  hemp,  was  deposited  with  a  trust  cx>in- 
panjr,  to  be  held  subject  to  the  judgment  in  an  action  to  determine  tbe  rights  of  the 
parties.  In  such  action  judgment  was  rendered  for  plaintiff  that,  after  payment  of 
a  small  part  of  tbe  deposit  to  tbe  H.  Bank,  the  balance  be  paid  to  plaintiff.  Pend- 
ing an  appeal  by  the  H.  Bank,  further  agreements  were  made  liy  It  and  plaintiff, 
under  which  such  balance  was  paid  to  the  H.  Bank,  and,  to  secure  the  repayment 
thereof  to  plaintiff  on  an  alBrmaace  of  the  j  udgmeot,  the  oertifled  check  of  the  H. 
Bank  for  the  amount  of  such  balance,  drawn  on  the  N.  Bank,  was  deposited  with 
the  cashier  of  tbe  latter  bank,  to  be  paid  to  the  order  of  P.  and  T.,  or,  in  tbe  event 
of  their  refusal  to  indorse  tbe  check,  the  cashier  was  to  apply  the  fnnd  in  accord- 
ance with  the  judgment  on  appeal.  The  judgment  was  affirmed,  with  an  addition 
that  it  should  be  "withoutprejudioe  to  any  superior  right  of  a  creditor  or  assignee" 
of  tbe  shippers  of  the  hemp.  It  appeared  that  this  was  added  because  one  of  tbe 
grounds  of  the  judgment  for  plaintiff  was  that  tbe  shippers  were  indebted  to  him 
in  an  amount  exceeding  the  sum  awarded  to  him,  and  it  was  not  intended  to  f  ore- 
olose  the  rights  of  any  other  creditors  of  the  shippers  except  the  H.  Bank.  T.  hav- 
ing refused  to  indorse  the  check,  plaintiff  sued  F.  and  T.,  the  cashier  of  the  K. 
Bank,  and  that  bank,  to  compel  the  delivery  and  indorsement  of  the  check,  and  for 
judgment  against  tbe  cashier  and  the  N.  Bank  for  the  amount  of  it;  and  actions 
were  brought  by  the  H.  Bank  and  other  creditors  of  tbe  shippers  of  the  hemp,  in 
which  attachments  were  levied  on  tbe  check.  Held,  that  plaintiff  might  recover 
in  bis  action,  without  making  such  attaching  creditors  parties,  as  the  right  of  the 
H.  Back  to  the  money  was  already  adjudged,  and  the  mere  service  of  an  attach- 
ment by  the  other  oredltorsdld  not  authorize  the  N.  Bank  to  hold,  as  against  plain- 
tiff, the  money,  which,  by  the  judgment,  became  bis  property,  the  N.  Bank  holdinfr 
It  as  his  trustee. 
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%.  Fbtitcipai.  Am*  Agent— Liabiutt  or  Bank. 

The  acta  of  the  cashier  of  the  N.  Bank  were  in  hts  capacity  M  racta,  and  were 
binding  on  the  bank. 
8.  Taxation  of  Costs. 

T.  having  assented  to  and  acted  upon  the  agreements  between  plaintiff  and  the 
H.  Bank,  with  knowledge,  as  agent  of  the  H.  Bank,  of  all  the  transactions  between 
them,  the  fact  that  he  WE»  not  a  party  to  the  last  agreement,  personally,  was  no 
reason  why  costs  and  an  allowance  should  not  be  awarded  against  him,  costs  being 
discretionary  in  such  equitable  action. 
4.  Interest — Qbmand. 

In  such  form  of  action,  plaintiff  could  not  recover  interest,  as  against  the  N.  Bank, 
from  the  time  of  his  demand  on  the  bauk,  as  it  was  not  in  defanlt  nntil  the  check 
was  presented  duly  indorsed  by  P.  and  T. 

Appeals  from  special  term,  New  York  county- 
Action  by  William  B.  Cooper.  Jr.,  against  Alfred  M.Townaend,  James  N. 
Piatt,  David  Palmer,  and  th«  National  City  Bank.  Defendants  appeal  from 
a  judgment  for  plaintiff  entereJ  on  trial  by  tbe  court  without  a  jury,  and 
plaintiff  also  appeals  from  the  judgment,  so  far  as  it  fails  to  allow  bim  inter- 
est claimed  by  bim. 

Argued  before  "Van  Beunt,  P.  J.,  and  Babtlbtt  and  Barbett,  JJ. 
Piatt  (£■  Bowers,  (John  ii.  Bovxrs,  of  counsel,)  for  plaintiff.     Redjleld  9t 
Redjleld,  (Amaaa  A.  Redjleld,  of  counsel,)  for  defendants. 

Van  Brttnt,  P.  J.  It  appeared  from  the  evidence  in  this  case  that  the 
Hong  Kong  &  Shanghai  Banking  Company  was  a  foreign  corporation,  and 
that  the  plaintiff  herein  is  a  commission  merchant  doing  business  in  the  city 
of  New  York;  that  the  firm  of  Martin,  Dyce  &  Co.  were  merchants  doing 
business  at  Manilla;  that  the  Qrm  of  Martin,  Turner  &  Co.  were  bankers  do- 
ing business  at  Gla.sgow,  Scotland,  the  same  persons  composing  the  two  last- 
mentioned  firms.  In  September,  1883,  at  the  city  of  New  York,  the  plaintiff 
sold  4,000  bales  of  hemp  to  certain  merchunts  in  the  city  of  New  York,  to  be 
shipped  from  Manilla  during  the  month  of  October  and  or  November,  1883,  to 
be  paid  for  on  arrival  at  the  port  of  New  York.  Immediately  after  making 
said  sales  the  plaintiff  notified  the  Qrm  of  Martin,  Dyce  &  Oo.  thereof,  and 
that  he  had  sold  4,000  bales  for  their  account.  In  October,  1883,  Martin. 
Dyce  &  Co.  shipped  4,000  bales  of  hemp,  and  received  from  the  master  of  the 
vessel  bills  of  lading  therefor  in  the  usual  form,  declaring  that  the  same  was 
deliverable  at  the  port  of  New  York  to  the  order  of  Martin,  Dyce  &  Co. 
Thereafter  said  Brm  indorsed  said  bills  in  blank,  and  transferred  them  to  said 
banking  company,  who  on  the  faith  thereof  advanced  to  said  firm  over  818,000, 
and  drew  bills  of  exchange  therefor  on  the  firm  of  Martin,  Turner  &  Co.,  of 
Glasgow.  These  bills  were  subsequently  accepted  by  Martin,  Turner  &  Co., 
and  became  due  in  May  and  June.  At  the  time  of  such  advances  the  banking 
company  had  no  knowledge  or  notice  of  the  sale  of  said  hemp.  Thereafter 
said  firm  of  Martin,  Dyce  &  Co.  notified  the  plaintiff  that  they  had  shipped 
tbe  4,000  bales,  which  notification  reached  him  in  December,  1883.  In  Feb- 
ruary. 1884,  said  firms  of  Martin,  Dyce  &  Co.  and  Martin,  Turner  &  Co.  sus- 
pended payment,  and  became  bankrupt,  leaving  unpaid  the  said  bills  of  ex- 
change. Upon  the  arrival  of  the  hemp  at  the  port  of  New  York  the  banking 
company  took  possession  thereof  as  the  transferee  of  said  bills  of  lading.  In 
March,  1884,  the  banking  company  wrote  to  the  plaintiff,  and  inquired  whether 
this  hemp  bad  been  sold  to  arrive,  and  was  informed  by  tbe  plaintiff  that  it 
had  been  so  sold  for  something  like  84,000  over  its  then  value,  and  that  the 
contracts  had  been  made  in  his  name.  Up  to  this  time  tbe  plaintiff  had  no 
knowledge  or  notice  that  the  banking  company  was  at  all  interested  in  tbe 
hemp  in  question.  A  few  days  subsequently,  in  March,  1884,  tbe  plaintiff 
wrote  to  the  banking  company  rescinding  bis  previous  notification,  and  claim- 
ing the  right  to  treat  the  sales  as  for  bis  own  account.  The  banking  com- 
pany in  no  manner  changed  its  position  on  the  faith  of  the  plaintiff's  first  no- 
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tiflcalion.  Between  the  time  of  the  execution  of  the  contracts  for  the  sale  of 
the  4,000  bales  of  hemp  and  the  time  of  the  arrival  of  the  hemp  shipped  as 
above  stated,  the  prices  of  hemp  had  largely  fallen  in  the  market,  and  cat  the 
latter  time  similar  hemp  could  be  purchased  at  a  price  $17,950  less  than  the 
price  at  which  the  aforesaid  buyers  had  contracted  to  purchase  the  same  of 
the  plaintiff.  Upon  the  arrival  of  the  hemp  shipped  sis  aforesaid  the  banking 
company  demanded  of  the  plaintiff  that  be  should  take  the  hemp,  and  deliver 
it  to  the  buyers,  under  the  aforesaid  contracts  of  sale,  and  cause  tlie  proceeds 
thereof,  after  deducting  his  commissions,  to  be  paid  to  them  to  the  full  extent 
of  their  advances  on  thepledge  of  the  hemp.  The  plaintiff,  however,  claimed 
that  he  had  a  right  to  purchase  other  similar  hemp  in  the  market,  and  deliver 
the  same  to  the  buyers  In  fulillment  of  his  contracts,  and  receive  the  profit  of 
017,950,  and  apply  it  in  the  reduction  of  the  indebtedness  to  him  of  Martin, 
Turner  &  Co.  and  Martin,  Dyce  &  Co.,  and  the  plaintiff  refused  to  accede  to 
the  demand  of  the  banking  company.  At  this  time  the  said  firms  were  largely 
indebted  to  tbe  plaintiff,  exceeding  tlie  amount  of  said  profits,  and  such  in- 
debtedness still  exists,  and  arose  out  of  transactions  between  him  and  said 
firms,  in  whicti  he  acted  for  tliem  as  a  commission  merchant.  Thereupon 
-the  banking  company  and  the  plaintiff,  for  their  mutual  benefit  and  conven> 
ience,  in  order  tliat  the  question  might  be  completely  determined  as  to  their 
legal  rights,  entered  into  an  agreement  by  which  it  was  mutually  agreed, 
«mong  other  tilings,  that  the  plaintiff  should  cause  the  4,000  bales  of  hemp 
shipped  from  Manilla,  as  aforesaid,  to  be  delivered  to  the  purchasers  under 
said  contracts,  and  tbe  net  proceeds,  after  deducting  his  commissions  and  ex- 
penses,  and  tbe  sum  of  $17,950,  to  be  (uud  over  to  the  banking  company  od 
account  of  its'advanueson  the  faith  of  said  hemp;  and  that  said  sum  of  917,950 
should  be  deposited  with  the  Union  Trust  Company,  to  be  held  by  it  sabject 
to  the  Judgment  of  a  court  to  be  made  in  an  action  to  be  brought  to  determine 
the  rights  of  the  parties  thereto.  This  sum  of  $17,950  was  fixed  as  the  amount 
of  profits  which  the  said  plaintiff  could  have  realized  on  the  said  hemp  con- 
tracts  had  he  filled  his  contracts  with  sioiilar  hemp,  which  it  is  assumed  ha 
could  have  purchased  in  the  market.  By  said  agreement  the  question  to  be 
determined  in  such  action  was  whether  he  had  the  right,  as  against  the  bank- 
ing company,  to  deliver  to  tbe  purchasers  under  the  contracts  aforesidd  other 
liemp  than  that  received  from  Martin,  Dyce  &  Co.,  of  Manilla,  to-wit,  the 
hemp  now  shipped  by  the  ship  Polynesia,  (that  being  the  name  of  the  ship  in 
which  said  4,000  bales  were  shipped,)  but  purchased  by  said  Cooper  in  tha 
New  York  market  at  some  time  after  the  said  bankruptcy  of  said  Martin, 
Turner  A  Co.,  and  after  ttie  Ist  of  March,  1884;  or  whether,  on  the  other 
hand,  the  said  Hong  Kong  fianldng  Company  was  entitled  to  demand,  as 
against  the  plaintiff,  that  the  4,000  bales  of  hemp  received  by  the  Polynesia 
from  Manilla,  aforesaid,  should  lie  delivered  under  and  in  fulfillment  of  said 
contracts  of  sale,  and  the  proceeds  thereof  ;^plied  in  satisfaction  of  their  ad- 
vances against  said  hemp. 

In  pursuance  of  this  agreement  the  plaintiff  took  charge  of  the  hemp,  de- 
livered it  to  his  vendees,  and  received  the  profits,  retaining  his  commission! 
and  expenses,  depositing  in  the  Union  Trust  Company  $17,950,  and  paying 
over  the  balance  to  the  banking  company.  This  deposit  with  the  Union  Trust 
Company  was  to  be  lidd  in  their  hands  subject  to  the  joint  order  of  James  N. 
Piatt  and  Alfred  M.  Townsend,  or  to  be  paid  over  in  pursuance  of  tbe  judg- 
ment of  the  court  to  be  made  in  an  action  brought  under  said  agi«ement.  An 
action  was  brought  in  the  supreme  court  to  determine  the  question  reserved 
in  said  agreement,  in  which  action  evidence  was  offered  establishing  the  fore- 
going facts,  and  the  circumstances  under  which  the  plaintiff  was  doing  busi- 
ness with  and  for  the  firm  of  Martin,  Dyce  &  Co.,  and  which  resolted  in  a 
Judgment  in  favor  of  the  plaintiff  to  the  effect  that  said  Piatt  &  Townsend  do 
forthwith  collect  from  the  Union  Trust  Company  the  $17,950  deposited  witb 
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it  as  aforesaid,  witli  all  interest  thereon,  and  pay  to  the  banking  companj  the 
lum  of  83,367.35,  and  that  they  then  forthwith  pay  the  entire  balance  of  said 
deposit,  with  all  accumulations  of  interest  thereon,  to  the  plaintiff.  The 
banking  company,  intending  to  appeal  to  the  general  term  from  the  afore- 
said judgment  in  so  far  as  it  directed  the  payment  of  s.iid  balance  to  the  plain- 
tiff, entered  into  an  agreement  with  tlie  plaintiff  by  which,  after  reciting  the 
recovery  of  the  judgment  and  their  intention  to  appeal,  and  that  the  banking 
company  was  desirous  of  being  in  possession  of  said  balance  pending  said  ap- 
peal, and  that  the  plaintiff  was  willing  that  it  should  hold  tiie  same  on  duly 
securing  the  repayment  thereof  to  him  on  his  securing  the  atlirmance  of  the 
said  judgment,  or  otherwise  being  adjudged  to  be  entitled  to  the  same,  it  was 
agreed  that  said  Piatt  &  Townsend  should  pay  the  entire  balance,  to-wit,  the 
sum  of  $14,665.82,  to  the  banking  company,  and  the  banking  company  should 
deliver  its  check  for  the  sum  of  614,340.50' to  the  order  of  said  Piatt  &  Town- 
send,  which  sliould  be  duly  certitied  by  the  Bank  of  Commerce,  and  should  be 
held  by  the  cashier  of  the  Bank  of  Commerce  until  the  general  term  should 
render  its  judgment  in  that  action.  The  bank,  however,  was  at  any  time  to 
pay  said  check  to  the  joint  order  of  said  Flatt  &  Townsend,  or,  in  the  event 
of  said  Flatt  ft  Townsend  neglecting  or  refusing  to  indorse  said  check,  then 
the  said  cashier  was  to  dispose  of  said  check  in  accordance  with  the  judgment 
rendered  on  said  appeal.  It  was  further  agreed  that  said  cashier  should  de- 
liver a  certificate  that  be  had  received  and  held  said  check  in  accordance  with 
said  agreement.  Thereupon  said  banking  company  delivered  its  check  to  the 
order  of  Piatt  ft;  Townsend  lor  914,346.50  to  the  cashier  of  the  Bank  of  Com- 
merce, which  was  duly  certified  by  the  Bank  of  Commerce.  Thereafter  the 
banking  company  having  changed  its  account  from  said  Bank  of  Commerce 
to  the  defendant  the  National  City  Bank,  and  at  the  request  of  said  banking 
company,  the  check  so  drawn  upon  said  Bank  of  Commerce  was  indorsed  by 
said  Piatt  ft  Townsend  and  surrendered;  and  another  agreement  was  entered 
into  between  the  plaintiff  and  the  banking  company,  whereby,  after  reciting 
the  deposit  of  tlieclieck,  and  that  the  banking  company  was  about  to  change 
its  account  from  the  Bank  of  Commerce  to  the  National  City  Bank,  It  was 
further  agreed  that  a  certified  check  of  the  banking  company,  drawn  upon 
the  National  City  Bank,  should  be  deposited  with  and  held  by  the  cashier  of 
said  bank  in  place  uf  the  check  held  by  the  cashier  of  the  Bank  of  Commerce, 
subject,  mutatis  mutandis,  to  each  and  every  of  the  conditions  of  the  afore- 
said agreement;  and  whereby  it  was  further  agreed  that,  in  the  event  of  the 
neglect  or  refusal  of  either  Platt  or  Tuwnsend,  or  their  successors  or  legal 
representatives,  to  indorse  said  check  in  order  that  the  amount  thereof  might 
be  applied  in  accordance  with  the  judgment  which  it  is  designed  to  protect, 
the  said  caaliier  of  the  National  City  Bank  should,  without  indorsement,  on 
demand  of  the  party  in  whose  favor  judgment  should  be  entered,  cash  the 
same,  and  apply  the  fund  in  accordance  with  such  judgment.  Thereupon 
the  said  banking  company  drew  its  check  on  the  National  City  Bank  for  the 
sum  of  $14,346.50  in  favor  of  the  defendants  Flatt  &  Townsend.  and  the  Na- 
tional City  Bank  duly  certified  the  same,  and  the  same  was  delivered  to  and 
still  remains  in  the  custody  of  said  cashier,  who  executed  and  delivered  to 
the  plaintiff  a  certificate  whereby  he  acknowledged  the  receipt  of  the  check 
above  mentioned,  and  also  of  copies  of  the  above  agreement,  and  in  which  he 
stated  that  he  would  hold  the  check  in  accordance  with  the  agreement  as  re- 
quested. Subsequently  the  said  judgment  was  affirmed  by  the  general  term, 
with  costs  to  the  resi>ondents,  the  said  court  adding  to  said  judgment  the  fol- 
lowing clause:  "But  this  judgment  is  without  prejudice  to  any  superior  right 
of  a  creditor  or  assignee  of  Martin,  Turner  ft  Co.  and  Martin,  Dyce  &  Co.,  if 
«ny  such  exist."  An  appeal  was  taken  to  the  court  of  appeals,  in  which  court 
the  judgment  of  the  general  term  was  aflSrmed.  21  N.  E.  Kep.  994.  Imme- 
diately open  the  general  term's  affirmance,  and  pending,  the  appeal  to  tke 
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conrt  of  appeals,  the  plaintiff  commenced  the  present  action  against  Flatt  St 
Townsend,  Palmer,  the  cashier  of  the  National  City  Bank,  and  the  National 
City  Bank,  to  compel  the  delivery  of  the  check  in  question  by  the  cs<<hier  of 
the  National  City  Bank  to  such  person  as  should  be  named  by  the  court;  that 
Piatt  &  Townsend  be  adjudged  to  indorse  the  same,  and  that  when  so  in- 
dorsed the  check  be  delivered  to  the  plaintiff;  and  for  judgment  against  the 
cashier  of  the  National  City  Bank  and  the  National  City  Bank  for  the  amount 
of  such  check,  with  interest.  In  the  mean  time  the  banking  company,  as  a 
creditor  of  Martin,  Turner  &  Co.,  brought  an  action,  and  obtained  and  at- 
tempted to  levy  an  attachment  upon  the  check  in  the  hands  of  Palmer,  and 
upon  the  fund  in  the  said  bank  which  the  check  represented,  and  gave  notice 
to  Piatt  &  Townsend  not  to  indorse  and  deliver  the  check.  The  plaintiff  him- 
self also  got  out  an  attachment,  and  so  did  the  firm  of  Kidder,  Peabody  & 
Co.  The  defendant  Townsend  answered  to  this  action  separately,  setting  up 
the  pendency  of  the  appeal  in  the  court  of  appeals,  and  also  setting  up  the 
levy  of  the  attHCbment,  and  the  notice  by  the  attaching  creditors  that  he  should 
not  indorse  the  check;  and  that  the  said  banking  company,  Martin,  Turner  & 
Co.,  Martin,  Dyce  &  Co.,  and  all  the  attaching  creditors  of  said  firms,  were 
necessary  parties. 

Tlie  defendants  Palmer  and  the  City  National  Bank  answered  upon  their 
own  behalf  that  the  check  was  not  indorsed  by  either  Townsend  or  Piatt,  set- 
ting up  the  granting  of  tlie  attachment,  and  that  a  copy  had  been  served  upon 
them  with  the  usual  notice,  and  that  the  check  and  the  money  represented 
by  it  was  not  the  property  of  the  plaintiff,  and  that  they  were  under  no  legal 
obligation  to  deliver  the  check  or  pay  the  money  to  the  plaintiff,  so  long  as 
said  attachments  are  a  lien  thereon. 

Upon  the  trial  of  the  issues  thus  presented,  proof  of  the  foregoing  facts 
having  been  offered,  at  the  close  of  the  testimony  a  motion  was  made  by  the 
defendants  Palmer  and  the  City  Bank  that  the  Kong  Kong  Banking  Com- 
pany, and  the  attachment  creditors  and  debtors,  be  brought  in,  and  on  behalf 
of  said  bank  it  was  also  moved  that  the  complaint  should  be  dismissed  on  the 
ground  that  it  contains  no  cause  of  action  against  the  defendant;  that  it  was 
not  a  party  to  the  agreement;  that  it  entered  into  no  contract  with  any  one 
except  to  pay  its  certified  check  when  indorsed  according  to  the  terms  of  the 
check;  and  that  there  was  no  evidence  that  it  was  not  ready  to  do  so.  The 
defendant  Palmer  moved  to  dismiss,  upon  the  ground  that  if  the  action  lies 
against  the  National  City  Bank  it  must  be  on  the  ground  that  Palmer  acted 
only  as  the  agent  of  the  bank,  and  that  an  agent  cannot  be  joined  with  the 
principal;  and,  second,  on  the  theory  that  he  individually  is  not  shown  to 
have  violated  any  obligation  or  failed  to  perform  any  duty.  The  defendant 
Townsend  moved  to  dismiss  upon  the  ground  that  the  banking  company  was 
a  necessary  party  as  attaching  creditor;  that  the  attachment  debtors  or  their 
assignees  were  necessary  parties;  that  tlie  sheriff  was  a  necessary  party;  and 
that  the  defendant  Townsend  was  not  a  party  to  the  agreement  for  the  deposit, 
and  not  a  party  to  the  judgment  awarding  the  fund  to  the  plaintiff,  and  thiit 
upon  the  facts  shown  he  was  justified  in  refusing  to  indorse  the  check.  The 
court  found  substantially  the  facts  above  stated,  and  gave  judgment  for  the 
plaintiff  in  accordance  with  the  prayer  of  the  complaint,  and  from  such  judg- 
ment this  appeal  is  taken. 

The  points  presented  upon  this  appeal  are  that  upon  the  complaint,  the  evi- 
dence, and  the  findings  at  the  trial  il  appeared  that  there  was  a  defect  of  par- 
ties defendant;  and  that  by  a  recovery  in  this  action,  without  bringing  in  at- 
taching creditors,  the  judgment  of  the  general  term  and  of  the  court  of  ap- 
peals is  practically  nullified;  and,  further,  that  the  complaint  states  no  causa 
of  action  against  the  National  City  Bank,  and  that  it  was  not  a  necessary 
party.  We  are  of  opinion  that  none  of  these  grounds  are  well  taken.  It  ap- 
pears from  the  foregoing  statement  of  facts  that,  according  to  the  judgment 
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of  the  court,  this  money  belonged  to  the  plaintiff  in  this  action.  This  Jadg- 
ment  was  rendered  in  an  action  in  which  his  title  to  it  by  the  only  claimant 
who  presented  itself  was  challenged,  and  the  judgment  of  the  court  was  that 
the  moauy  should  be  paid  to  him.  But  It  is  urged  that  this  judgment  was 
nioditled  by  the  general  term  when  it  added  to  tlie  judgment  that  it  should  be 
without  prejudice  to  any  superior  right  of  a  creditor  or  assignee  of  Martin, 
Tcrner  &  Co.  and  Martin,  Dyce  &  Co.,  if  any  such  existed.  It  is  apparent 
what  the  general  term  had  in  mind  at  the  time  this  judgment  was  rendered 
iu  the  action  which  was  then  before  them.  It  had  been  adjudicated  that  one 
of  the  grounds  upon  which  the  plaintiff  should  retain  that  money  was  because 
these  firms  were  indebted  to  him  In  an  amountexceedlngthesum  in  his  hands; 
and  it  was  not  intended  to  foreclose  tiie  right  of  any  creditor  of  these  firms 
except  the  banking  company  to  challenge  that  part  of  the  adjudication,  and 
ChiB  was  the  whole  scope  of  the  modiflcation  of  the  judgment,  and  it  appar- 
ently was  so  modified  for  nu  other  purpose.  In  this  condition  of  affairs,  bow 
were  the  rights  of  the  plaintiff  and  the  t>anking  company  affected  in  respect 
to  this  fund  V  As  far  as  the  banking  company  was  concerned,  it  bad  been  ad- 
judged,  as  between  it  and  the  plaintiff,  that  iie  was  entitled  to  the  money.  It 
could  not  be  allowed  to  come  in  and  challenge  this  finding.  It  bad  been  found 
hgsinst  them  in  another  action,  and  by  no  process  except  by  a  reversal  of  that 
judgment  could  they  get  rid  of  that  adjudication.  When  that  judgment  was 
affirmed  by  the  court  of  appeals,  they  had  no  more  interest  in  the  fund  on  de- 
V.onit  in  the  National  City  Bank  to  secure  tlie  plaintiff  than  if  the  money  had 
iever  been  in  their  possession.  They  became  absolute  strangers  totlie trans- 
action, and  the  plaintiff,  instead  of  bringingan  action  in  the  form  in  which  he 
did,  might  simply  have  brought  an  action  against  the  National  City  Bank  for 
money  had  and  received  to  his  use,  and  upon  these  facts,  with  that  one  de- 
fendant before  the  court,  been  entitled  to  recover.  But  it  is  claimed  that 
tten  was  another  attaching  creditor,  Kidder,  Feabody  &  Co.,  who  was  not 
boned  by  that  judgment,  even  if  the  bank  was.  But  the  mere  service  of  an 
attachment  upon  this  money  did  not  authorize  tlie  bank  to  liold  it  against  its 
true  owner.  If  an  attachment  against  John  Jones  is  attempted  to  be  levied 
against  money  in  the  bank  to  the  credit  of  John  timith,  such  attachment  forms 
no  defense  to  the  bank  when  John  Smith  calls  for  his  money.  So  the  judg- 
ment having  established  as  between  the  banking  company  and  this  plaintiff 
that  this  money  on  deposit  was  the  plaintiff's,  an  attachment  against  some- 
body in  Glasgow  or  Manilla  could  not  affect  bis  right  to  draw  it.  It  was  nec- 
essary, before  any  party  could  have  any  claim  against  this  property  belong- 
ing to  the  plaintiff,  to  establish  the  fact,  not  that  they  were  creditors  of  these 
foreign  firuis,  but  that  tlie  plaintiff  in  this  action  was  their  debtor. 

To  sustain  the  claim  that  the  plaintiff  is  not  entitled  to  draw  that  money,  it 
would  be  necessary  to  hold  that  an  attachment  against  these  foreign  firms 
could  be  levietl  against  the  private  account  of  this  plaintiiT,  tlie  attaching  cred- 
itors claiming  that  the  plaintiff  is  indebted  to  the  foreign  firms;  because,  as 
has  already  been  stated,  by  the  terms  of  the  agreement  and  the  judgment  of 
the  court,  this  deposit  of  money  became  the  property  of  the  plaintiff,  and  the 
bank  was  holding  it  as  his  trustee.  Therefore,  instead  of  the  judgment  ren- 
dered by  this  court  nullifying  the  judgment  of  the  general  term  and  of  the 
court  of  appeals,  a  contrary  judgment  would  have  absolutely  reversed  the  ad- 
judication which  placed  the  title  to  this  deposit  in  the  plaintiff.  The  relation 
between  the  plaintiff  and  these  foreign  firms  was  that  of  consignor  and  com- 
mission merchant.  The  commission  merchant  had  this  fund  in  bis  hands,  the 
proceeds  of  property  which  may  have  belonged  to  his  consignors.  He  claimed 
that  his  consignors  were  indebted  to  him  in  a  larger  amount  than  these  funds 
in  his  hands.  How  can  any  attaching  creditor  of  the  consignors  prevent  him 
from  doing  what  he  pleases  with  the  money  thus  belonging  to  him,  construct- 
ively in  his  possession,  where  it  would  hare  been  actually,  had  these  depos- 
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itaries  of  this  money  done  their  plain  duty,  and  had  not  one  of  them  at  least 
willfull  J  violated  what  he  knew  to  he  his  trust? 

But  it  is  said  that  no  case  was  made  out  against  tt>e  City  Bank,  and  there- 
fore the  complaint  should  iiave  been  dismissed  as  to  it.  The  honesty  of  this 
claim  is  sufficiently  cbaractenized  by  the  answers  put  in  by  the  City  Bank  and 
its  cashier.  Tliuse  answers  are:  If  tlie  claim  is  urged  against  tlie  bank,  the 
contract  is  the  cashier's;  if  theclaim  is  urged  agHinst  the  cashier,  then  it  is 
the  bank's  contract.  And  this  was  the  position  wliich  these  defendants  as- 
sumed upon  this  record,  as  shown  by  the  grounds  of  the  motion  to  dismiss  the 
complaint.  It  is  plain  from  the  whole  transaction  that  Palmer  was  acting  in 
his  representative  capacity  as  cashier  of  the  bank  in  these  negotiations,  be- 
cause it  was  part  and  parcel  of  the  at^reement  that  the  bank  should  pay  these 
checks  under  certain  circumstances,  without  the  indorsement  of  Piatt  & 
Townscnd,  and  certainly  Palmer  did  not  intend  lo  agree  individually  to  that 
condition.  In  agreeing  to  that  condition  of  the  agreement, which  he  did  when 
be  promised  to  hold  this  money  pursuant  to  the  provisions  of  the  agreement, 
he  was  a^reein^  upon  the  part  of  the  bank,  as  the  representative  of  the  bank, 
and  not  as  an  individual.  It  is  probably  true  that  as  an  individual  he  was  not 
a  necessary  defendant.  But  it  is  far  from  true,  in  view  of  the  position  taken 
upon  the  trial,  that  he  was  an  improper  party.  There  was  no  method  in 
which  this  agreement  could  be  carried  into  effect  was  not  Palmer  acting  for 
the  bank,  and  the  parties  to  the  agreement,  as  well  as  Mr.  Palmer,  knew  it 
perfectly.  When  lie  signed  his  name  to  that  receipt  as  cashier,  he  intended 
to  hold  out  that  he  was  acting  on  behalf  of  the  bank  of  which  he  was  cashier. 
He  intended  to  bind  himself  in  his  otfieial  capacity,  and  thereby  to  bind  the 
bank;  and,  under  all  the  circumstances  of  the  case,  it  would  seem  that  the 
claim  that  Palmer  was  acting  as  an  individual  has  not  the  slightest  founda- 
tion. It  is  urged  that  the  court  should  not  have  granted  costs  and  allowance 
against  Townsend,  for  the  reason  that  he  was  not  a  party  personally  to  the 
agreement  between  the  plaintiff  in  this  action  and  the  banking  company. 
With  all  due  deference  to  the  learned  counsel  for  the  appellants,  we  think  the 
record  shows  otherwise.  It  is  true  that  individually  he  did  not  sign  the 
agreements,  and  that  it  was  only  as  agent  of  the  banking  company  that  be 
signed  them.  But  he  knew  their  contents.  He  knew  what  the  trust  was 
that  was  reposed  in  him.  He  assented  to  and  acted  upon  these  agreements 
when  he  indorsed  the  check  drawn  upon  the  Bank  of  Commerce,  and  he  ac- 
cepted the  position  of  trustee  in  reference  to  the  indorsement  of  this  check 
when  he,  with  personal  knowledge  as  agent  of  the  banking  company,  signed 
the  agreement,  and  conducted  the  transactions  and  negotiations  to  the  point 
where  the  money  was  deposited  in  the  National  City  Bank  to  the  credit  of  the 
banking  company,  and  the  check  drawn  to  the  order  of  himself  and  Piatt,  and 
given  to  the  cashier  of  the  National  City  Bank.  He  cannot  say  after  having 
participated  in  this  transaction  from  beginning  toend,  when  he  is  called  upon 
to  perform  the  duty  which  he  voluntarily  undertook:  "I  did  not  sign  the 
agreement,  and  therefore  I  can  be  guilty  of  as  much  bad  faith  as  I  please, 
without  being  required  to  pay  any  penalty  therefor."  The  defendant  was  in 
a  court  of  equity,  and  we  do  not  think  equity  will  tolerate  for  a  moment  any 
such  position  upon  the  part  of  a  defendant  who  is  subject  to  its  jurisdiction. 
The  court  below  was  entirely  right  in  imposing  upon  him  the  costs  of  this 
litigation,  because  he  was  the  party  who  openly  and  defiantly  resisted  the  de- 
crees of  this  court.  It  is  claimed  upon  the  part  of  the  plaintiff  that  he  should 
be  entitled  to  interest  from  the  Kational  City  Bank  from  the  time  at  which  he 
originally  made  the  demand.  In  this  form  of  action,  and  in  the  form  of  the 
judgment  which  has  been  taken,  we  do  not  think  this  claim  can  be  supported; 
because  it  seems  to  be  assumed  in  the  judgment  in  favor  of  the  plaintiff  that 
the  only  method  of  reaching  this  money  is  upon  the  surrender  to  the  bank  of 
this  check  duly  indorsed  by  Townsend  and  Piatt.     Without  adopting  that 
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thpory,  we  do  not  think,  under  tlie  form  of  this  action,  that  the  National  Citj 
Sank  can  be  considered  to  be  lu  default  until  tlie  check  is  presented  m  that 
form.  That  had  not  been  done  at  the  time  of  the  commencement  of  this  ac- 
tion, and  conseqnently  they  were  not  liable  for  interest  upon  the  deposit. 
Had  the  action,  however,  been  bronght  against  the  Kational  City  Bank  for 
money  iiad  and  received  to  tite  use  of  the  plaintiff,  a  different  rebult  might 
probably  have  ensued  in  respect  to  this  question  of  interest;  because  by  the 
terras  of  the  agreement,  to  hold  this  deposit,  It  was  bound  to  pay  this  money, 
if  that  judgment  was  affirmed  which  adjudicated  the  title  to  the  money  to  b» 
in  the  plaintiff,  whether  the  check  was  indoi-sed  or  not.  Upon  the  whole  case, 
therefore,  we  think  that  the  judgment  appealed  from  shoukl  be  affirmed,  with 
costs.    All  concur. 

People  o.  Wah  Leb  Mom. 

(Supreme  Court,  Oeneral  Term,  Firtt  Department.    Haroh  18, 18B1.) 

1.  Abductios — EvrOENCE. 

At  the  trial  of  a  Chinaman  for  taking,  harboring,  aod  receiving  for  the  purpose 
of  sexual  intercourse  a  female  under  16  years,  complainant  testified  that  she  had 
intercourse  with  defendant  at  Providence,  K.  L,  where  they  resided:  that  he  per- 
suaded her  to  accompany  him  to  New  York  for  two  days;  that  they  took  the 
same  train,  defendant  purchasing  the  tickets,  but  neither  speaking  to  the  other 
until  they  reached  New  York,  where  they  entered  a  cab  together,  the  driver  of 
which  drove  them  to  the  police  station.  Said  driver  tcstiJBed  that  defendant  en- 
gaged him  to  drive  to  Mott  street,  the  Chinese  quarter,  and  asked  the  charge  for 
taking  two  men.  The  police  captain  testified  to  defendant's  statement  that  he  was 
taking  complainant  to  her  sister,  who  was  his  wife.  Defendant's  wife  did  not  re- 
side in  Mott  street,  and  was  not  complainant's  sister.  Defendant  attempted  to 
show  that  he  did  not  know  that  bis  wife  bad  moved  since  he  was  last  In  New  Yorlc, 
bnt  admitted  on  cross-examination  that  she  had  lived  at  her  present  address  for 
•iz  months  prior  to  his  arrest.  Held,  that  the  evidence  justified  tlie  inference  that 
defendant's  intent  was  to  take  complainant  to  some  place  for  the  purpose  of  sexual 
Intercourse. 

S.  BAME— EVIDBNCB  OF  FoKSn!R  ACTS. 

Evidence  of  complainant  as  to  what  occurred  at  Providence  was  competent  to 
characterize  the  subsequent  oonduot  in  New  York. 

8.  JdBT — COMPETKNOT. 

A  juror  stated  on  his  vn  ir  dire  that  be  had  formed  an  opinion  as  to  the  guilt  or  in- 
nocence of  defendant  from  what  he  had  read  in  the  newspapers  which  it  would  re 
quire  strong  evidence  to  remove;  but  he  subsequently  declared  that  the  opinion  or 
Impression  which  he  bad  would  not  influence  the  verdict,  and  that  he  would  de- 
cide the  question  involved  upon  the  evidence  uninfluenoea  by  anything  else  what- 
ever.   Held,  that  he  was  competent  to  serve. 

Appeal  from  court  of  sessions.  New  York  county. 

This  is  an  appeal  by  John  Wah  Lee  ACoa  from  his  conviction  of  (he  crime 
of  abduction. 
Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Damibls,  JJ. 
W.  C.  Beeoher,  for  appellant.    M.  8emple,  for  the  People. 

Van  BRtrKT,  P.  J.  The  defendant  was  charged  by  the  first  count  of  an 
indictment  with  the  taking,  harboring,  and  receiving  for  the  purpose  of  sex- 
ual intercourse  a  female  named  Lizzie  Scott,  not  his  wife,  and  under  the  age 
of  16.  By  the  second  count  he  was  charged  with  taking,  harboring,  and  re- 
ceiving for  the  purpose  of  prostitution  the  said  female.  This  last  count  was 
withdrawn  on  the  trial,  and  the  Qase  was  submitted  to  the  jury  upon  the  first 
count  only.  The  defendant  is  a  Chinaman.  He  owned  a  laundry  in  Provi- 
dence, B.  I.  He  had  married  a  white  woman,  who  was  a  dressmaker  by 
trade,  and  resided  in  New  York  city.  Her  husband  was  in  the  habit  of  com- 
ing at  Intervals  to  see  her,  and  she  in  like  manner  went  to  Providence  to  see 
him.  Lizzie  Scott  lived  in  Providence,  and  resided  with  her  mother,  and  was 
between  14  and  15  years  of  age  on  the  day  mentioned  in  the  indictment  aa 
tbd  date  of  the  crime  charged.    She  had  biaen  acquainted  with  the  defendant 
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Bome  little  time  before,  and  had  sexual  interoonrse  with  him  in  Provideuce. 
The  complainant  testified  that  the  defendant  invited  her  to  accompany  hina  to 
New  York  city,  promising  her  a  silk  dress,  diamonds,  and  rings,  and  every- 
thing she  wanted;  and  that  she  could  return  In  two  days,  and  say  she 
had  been  to  an  aunt's;  that  thereupon  the  complainant  consented  to  accom- 
pany the  defendant  for  a  trip  to  New  York,  and  on  Saturday,  the  14tb  of 
June,  the  defendant  bought  two  tickets  to  New  York, — one  for  lier  and  one 
for  himself;  that  they  both  took  the  same  train  from  Providence  toStoniug- 
ton,  and  the  same  boat  from  Stonington  to  New  York;  that  they  did  not 
speak  to  each  other  while  on  the  boat;  and  that  before  leaving  Provi>Ience  lie 
gave  her  a  ring,  and  told  her  to  say  that  she  was  17  years  of  age,  and  was  bis 
wife,  and  to  wear  the  ring  as  her  wedding  ring;  that  upon  the  arrival  of  the 
boat  at  the  pier  in  New  York  both  went  ashore  without  speaking,  the  de- 
fendant walking  about  four  feet  ahead  of  her;  that  thereupon  the  defendant 
engaged  a  cab,  and  the  complainant  walked  along  the  streets,  the  defendant 
and  the  cab  following.  Subsequently  the  driver  slopped,  and  the  defendant 
beckoned  the  complainant  into  the  cab,  and,  as  she  got  in  the  driver  asked 
her  if  she  knew  where  she  was  going,  and  she  told  him  she  did  not.  The  de- 
fendant got  in  himself,  pulled  down  the  curtains,  and  told  the  driver  to  drive 
toll  Mott  street.  The  complainant  further  testified- that  she  did  not  know 
anybody  at  Mott  street,  and  had  no  relatives  or  friends  there.  The  driver, 
being  suspicious,  much  to  bis  credit,  instead  of  taking  them  to  Mott  street, 
went  to  the  pol  ice  station,  where  the  defendant  was  arrested.  The  complain- 
ant further  testified  that  at  the  police  station  she  stated,  and  that  it  was  true, 
that  the  defendant  did  not  tell  her  he  was  going  to  take  her  to  a  place  for 
sexual  intercourse,  and  that  she  did  not  intend  to  go  to  any  place  for  sexual 
intercourse  in  New  York  city,  and  that  she  did  not  come  here  for  that  pur- 
pose. To  corroborate  the  testimony  of  the  alleged  abducted  female  as  to  what 
occurred  between  the  defendant  and  herself  after  they  arrived  in  New  York 
the  people  produced  as  a  witness  the  driver  of  the  cab,  who  testified  to  sub- 
stantially the  same  effect  as  the  complainant,  except  that  the  defendant,  in 
engaging  him,  asked  him  what  the  charge  would  be  for  taking  two  tnen  to  Mott 
street.  He  also  testified,  not  that  the  defendant  pulled  the  curtain  down, 
but  that  he  pulled  the  curtains  of  the  cab  down.  Tlie  captain  of  police  testi- 
fied that  he  was  at  the  station  house  at  the  time  the  cab  brought  them  there, 
and  had  some  conversation  with  the  defendant,  who  said  that  he  was  taking 
the  complainant  to  see  her  sister,  who  was  his  wife.  It  further  appeared  that 
bis  wife  did  not  reside  at  11  Mott  street,  and  that  the  complainant  was  not 
her  sister;  and,  from  the  testimony  of  the  defendant  himself,  that  be  knew  the 
complainant  when  they  came  to  New  York  together;  that  he  told  the  cabman 
to  drive  to  Mott  street;  that  he  did  not  go  to  Oliver  street,  where  his  wife 
lived,  because  he  must  have  been  crazy  at  the  time,  and  that  he  was  never 
crazy  before;  and  that  he  was  taking  the  complainant  to  his  wife,  to  become 
a  dressmaker.  It  further  appeared  tliat  the  defendant's  wife  had  once  lived  in 
Monroe  street,  but  that  she  had  lived  at  42  Oliver  street  from  six  to  nine  months 
atthetimeof  the  happening  of  this  occurrence;  and  the  defendant  attempted  to 
make  it  appear  that  he  did  not  know  where  his  wife  had  moved  to,  andtlial  when 
he  was  last  in  New  York  she  had  lived  in  Monroe  street.  But  in  his  cross- 
examination  he  swore  positively  that  for  six  months  prior  to  the  time  of  his 
arrest  she  had  lived  at  42  Oliver  street,  which  was  pretty  good  evidence  that 
his  story  about  his  not  knowing  where  sho  lived  was  a  mere  fabrication.  He 
also  denied  having  had  intercourse  with  the  complainant.  It  is  urged  that  the 
reception  of  evidence  as  to  criminal  acts  beyond  the  jurisdiction  of  this  state 
was  error;  that  a  crime,  to  be  recognized  by  our  couii^,  must  be  committed  in 
this  state;  and  that  the  complainant  should  not  have  been  allowed  to  testify  as  to 
what  occurred  in  Providence.  It  is  undoubtedly  true  that  what  occurreil  in 
Providence  could  not  be  the  basis  of  an  indictment  in  this  state;  but  evidence 
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jf  the  previous  relations  of  the  parties  was  entirely  competent  in  order  that 
the  subsequent  acts  committed  in  this  state  might  be  thereby  characterized. 
The  intent  with  which  the  defendant  was  inducing  this  girl  to  come  with  him 
might  very  well  l)e  deduced  from  their  previous  relations,  or  at  least  the  proof 
of  such  intent  might  be  very  much  strengthened  by  showing  what  had  been 
their  previous  relations;  and,  although  it  was  not  a  necessary  part  of  the 
proof  on  the  part  of  the  people,  it  was  a  circumstance  to  be  considered  by  the 
jury  in  determining  the  guilt  or  innocence  of  the  defendant.  The  claim  that 
there  was  no  corroboration  of  the  complainant's  evidence  as  to  any  act  of  im- 
morality, or  of  any  request  or  inducement  on  the  part  of  the  defendant  to  come 
to  New  Yoric,  might  be  well  founded  but  for  the  fact  that  she  did  come  with 
him;  that  they  had  had  previous  acquaintance  with  each  other ;  that  at  his  solic- 
itation site  entered  tlie  cab;  that  he  gave  an  erroneous  address  for  no  honest 
purpose  which  has  been  disclosed  by  the  evidence;  that  when  arrested  he 
made  false  statements  as  to  the  relation  of  the  girl  to  himself  and  the  object 
he  had  in  inducing  her  to  enter  the  cab;  and  throughout  the  evidence  of  the 
defendant  shows  all  the  marlcs  of  guilty  intent,  from  which  the  jury  might 
very  well  conclude  that  the  claim  of  the  people  was  entirely  true;  and  it  would 
seem  to  us,  upon  reading  the  testimony,  that  no  other  conclusion  could  be  ar- 
rived at  than  that  the  charge  was  well  founded,  and  that  defendant's  intent 
in  inducing  the  girl  to  enter  this  cab  was  to  take  her  to  some  place  for  the 
purpose  of  sexual  intercourse.  Ample  corroboration  seems  to  have  been  af- 
forded by  the  testimony  of  tlie  defendant  himself,  from  which  the  jury  were 
not  only  authorized  to  infer,  but  could  not  resist  the  inference,  that  he  was 
seeking  to  get  this  girl  into  his  possession  for  improper  and  immoral  purposes. 

There  is  a  further  objection  made  to  the  ruling  of  the  court  in  overruling 
the  challenge  to  the  juror  who  said  that  he  had  not  only  formed  an  opinion  as 
to  the  guilt  or  innocence  of  the  defendant  from  what  he  had  read  in  the  news- 
papers, but  he  believed  it  would  require  strong  evidence  to  remove  that  opin- 
ion, if  the  examination  of  the  juror  had  remained  here  undoubtedly  the 
challenge  should  have  been  sustained.  But  in  his  cross-examination  he 
stated — which  no  doubt  was  the  fact — that  if  he  did  not  hear  further  evidence 
on  which  he  could  rely  he  would  lieep  the  same  opinion ;  but  he  thought  his 
information  from  reading  would  not  affect  his  judgment;  that  he  would  try 
to  forget  what  he  had  read,  and  rely  on  the  testimony ;  and  that  he  l)elieved 
his  opinion  or  impression  would  not  influence  his  verdict,  and  that  he  could 
render  an  impartial  verdict  on  the  evidence.  And  upon  further  examination 
by  defendant's  counsel  the  witness  said:  "Of  course,  I  have  an  opinion  now 
which  it  would  require  evidence  of  a  strong  nature  to  remove.  I  would  enter 
the  case  with  an  opinion.  As  the  case  progressed  I  would  still  have  an  opin- 
ion until  I  received  evidence  to  the  contrary. "  And  in  answer  to  a  question 
from  the  court  be  said  that  if  he  went  into  the  jury-box,  and  did  not  hear  any 
evidence  at  all,  be  would  not  convict  on  that  opinion,  because  it  might  be  false, 
for  all  he  knew,  and  that  he  knew  be  would  be  bound  by  the  proof  as  fur- 
nished by  the  witnesses;  and  finally,  upon  being  asked  the  question,  "Can 
you  tlien  decide  upon  the  testimony  you  hear  in  court  uninfluenced  by  any- 
thing else  whatever?"  the  juror  answered,  "I  believe  I  would."  We  think 
under  the  provisions  of  the  Code  of  Criminal  Procedure  the  court  was  justi- 
fied in  overrnling  the  challenge  and  accepting  the  juror,  he  having  declared 
on  oath  that  the  opinion  or  Impression  which  he  had  would  not  influence  the 
Terdict,  and  that  he  would  decide  the  question  involved  upon  the  evidence, 
aninflnenced  by  anything  else  whatever.    The  judgment  should  b«  aflOrmed. 

All  concar. 

v.l3N.Y.s.no.6 — 49 
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Tn  re  Stonebriboe. 
(Supreme  Court,  Oeneral  Term,  JWrrt  Department    March  18, 1801.) 

1.   RECKIVEK8   FOK   INSOLVENT   CoKPORATIONg — APPOINTMENT. 

In  an  action  for  seqaestratioo  of  the  property  of  a  oorporatlon  after  retom  of  ex- 
ecution unsatiBfied,  a  receiver  waa  appointed  temporsri^,  withoDt  the  aotioe  to  the 
attorney  general  required  by  Laws  N.  Y.  1883,  c  378,  {  8,  to  be  g^ivea  of  all  motions 
or  other  applications  in  any  action  for  the  dissolution  of  a  corporation  or  a  distri- 
bution of  its  assets;  but  by  the  final  judgment  in  the  action,  notice  of  the  applica- 
tion for  which  was  duly  served  on  the  attorney  (general,  the  same  reoelver  was  con- 
tinued as  the  permanent  receiver.  Held,  that  this  ammintment,  legmlly  made, 
vested  the  appointee  witb  all  the  rights  of  his  office,  although  the  appointment  dar- 
ing tho  pendency  of  the  action  was  illegal  and  void. 
(.Insolvent  CoBPoaATioNs  —  Concealment  or  Assets  —  Exuunatioh — CoKanru- 

TioNAL  Law. 

Bev.  St.  N.  Y.  pt.  S,  c.  5,  tit  1,  art  8, 1 13,  which  provides  for  the  issue  of  a  wai^ 
rant  to  bring  before  the  proper  officer  or  judge,  for  examination,  any  person  who 
there  is  good  reason  to  believe  has  embezzled  or  concealed  part  of  the  estate  of  an 
insolvent,  or  any  person  that  can  testify  concerning  the  concealment  or  embezzle- 
ment thereof,  is  not  in  conflict  with  the  constitution  of  the  state ;  and,  as  applied 
to  an  Insolvent  corporation,  the  authority  given  is  proper  to  render  more  efTectoal 
the  proceedings  which  may  be  taken  by  a  receiver  to  sue  for  and  recover  Its  prop- 
erty. 

&  SaMK— EZAKIKATION  OP  PRESIDENT. 

On  an  application  by  the  receiver  of  a  corporation  for  such  a  warrant  for  the  ex- 
amination of  the  president  of  the  company,  it  was  shown  that  the  latter  bad  made 
reports  and  statements,  early  in  \SiiS,  and'as  late  as  Jane  of  that  year,  that  the  com- 
pany had  property  more  than  BufB.cient  to  pay  its  debts;  that  in  September,  lt>8ei, 
an  execution  against  it  was  returned  unsatisfied,  after  making  only  a  small  sum 
thereon;  that  the  receiver  had  been  able  to  obtain  no  property  other  than  the  books 
of  the  company;  that  the  books  showed  that  considerable  transfers  of  its  property 
had  been  made  before  the  issue  of  such  execution,  in  making  which  transfers  tlia 
president  wag  an  active  panicipant,  and  that  some  of  them  were  for  the  benefit  of 
another  company,  with  which  fie  was  identified.  Held,  that  these  facts  were  snjF- 
flcient  to  justify  the  issue  of  the  warrant,  and  that  their  existence  ooold  not  be  con- 
troverted or  overcome  by  the  affidavit  of  the  president,  or  of  others  on  his  behalf, 
in  explanation  of  what  had  been  done  with  the  property  of  the  company,  as  the  re- 
ceiver was  entitled  to  bis  oral  examination  on  that  subject 
i.  Same. 

The  fact  that  the  rocei  ver  had  andled  himself  of  the  assistance  of  the  oounsel  for 
the  creditor  in  whose  suit  he  was  appointed,  being  a  mere  irregularity,  furnished 
no  legal  reason  for  denying  the  warrant,  or  setting  it  aside  after  it  had  Men  issued. 

Appeals  from  special  term,  New  York  county. 

Application  of  6eorg«  H.  Stonebridge,  Jr.,  as  receiver  of  the  Kew  York 
Book  Companj,  for  a  warrant  for  the  examination  of  John  B.  Alden  in  re> 
gU(\  to  the  property  of  the  company.  Said  Alden  appeals  from  an  order  di- 
recting the  warrant  to  issue,  and  from  an  order  denying  his  motion  to  set 
aside  the  warrant.  See  former  decisions,  6  N.  Y.  Supp.  811,  and  10  N.  Y. 
Supp.  727.  Laws  N.  Y.  1883,  c.  378,  §  8,  provides:  "A  copy  of  all  motions, 
and  all  motion  papers,  and  »  copy  of  any  other  application  to  the  court,  to- 
gether with  a  copy  of  the  order  or  judgment  to  be  proposed  thereon  to  the 
court,  in  every  action  or  proceeding  now  pending  for  the  dissolution  of  a  cor- 
poration or  a  diatribntion  of  its  assets,  or  which  shall  hereafter  be  commenced 
for  such  purpose,  shall,  in  all  cases,  be  served  on  the  attorney  general,  •  •  • 
and  any  order  or  judgment  granted  in  any  action  or  proceeding  aforesaid,  with- 
out such  service  of  such  papers  upon  the  attorney  general,  shiUl  be  Toid." 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Dill,  Chandler  di  Seymour,  for  appellant.  Straley,  Hatbrouek  A  aoMo»- 
d*r,  (CharUa  B.  Hughes,  of  oonnael.)  for  respondent. 

Daniels,  J.  The  warrant  has  been  directed  to  issue  on  the  apidioation  of 
the  receiver  of  the  New  York  Book  Company,  appointed  at  the  suit  of  a  judg- 
ment creditor  of  the  corporation,  after  the  return  of  an  execution  unsatisfled, 
iasued  agaiust  its  property.     The  objection  tias  been  taken  that  the  receiver 


Digitized  by 


Google 


Stip.Ct.]  IN   RE  STOKEBSIDOB.  771 

has  not  been  legally  appointed  for  want  of  compliance  with  section  8,  of  chap- 
ter 378  of  the  Laws  of  1883,  and  to  remove  Ihe  objection  it  must  appear  that 
this  part  of  that  act  has  been  complied  with.  Whitney  v.  RaUroad  Co.,  82 
Hun,  164.  The  receiver  was  Qrst  appointed  temporarily  during  the  pendency 
of  the  action  brought  against  the  corporation  after  the  return  of  the  execu- 
tion unsatisfied;  aud  in  tlie  proceedings  to  obtain  that  appointment  there  was 
a  failure  to  give  notice  to  the  attorney  general,  and  also  to  serve  a  copy  of  the 
proposed  order  upon  hiin,  which  rendered  the  appointment  void,  under  the 
language  of  this  section  of  the  act  of  1883.  But  the  present  proceeding  does 
not  test  or  depend  upon  tliat  appointment  of  the  receiver;  for  the  action  aft- 
erwards proceeded  to  judgment,  and  a  copy  of  the  proposed  judgment  was 
served  upon  the  attorney  {{eneral,  with  notice  of  the  application  for  it,  and 
he  admitted  due  and  timely  service  thereof;  and  it  was  pursuant  thereto  that 
the  final  judgment  was  afterwards  directed  and  entered,  and  in  that  judg- 
ment it  was  adjudged  "that  George  H.  Stonebridge,  Jr.,  lieretotore  appointed 
receiver  of  the  said  corporation,  is  hereby  continued  as  the  permanent  re- 
ceiver tiicreof,  with  the  usual  powers  and  duties,  and  vested  with  all  the 
rights  and  powers  of  receivers  in  like  cases;  and  said  receiver  is  hereby  di- 
rected and  empowered  to  collect  and  receive  the  debts,  demands,  and  other 
property  of  the  said  corporation;  to  preserve  the  property,  and  the  proceeds 
of  the  debts  and  demancis  collected;  to  sell  or  otherwise  dispose  of  the  prop- 
erty as  directed  by  the  court;  to  collect,  receive,  and  preserve  the  proceeds 
thereof;  and  to  maintain  any  action  or  special  proceedings  for  either  of  those 
purposes."  And  after  that  he  took  the  oath  of  office,  and  filed  the  bond  1*6- 
quired  to  complete  and  perfect  the  appointment;  and  these  facts  set  forth  in 
the  petition  for  the  warrant  have  not  been  denied  in  the  answer  of  tlie  ap- 
pellant. This  appointment  was  legally  and  regularly  made,  and  vested  the 
appointee  with  all  the  riglits  and  authority  of  his  ottice,  although  the  appoint- 
ment during  the  pendency  of  the  action  was  illegally  made.  He  was  there- 
fore authorized  to  institute  these  proceedings,  inasmuch  as  the  notice  required 
to  be  given  and  publislied  was  in  course  of  actual  publication  before  they  were 
commenced.  After  lie  first  publication  of  that  notice,  it  has  been  provided 
that  all  the  provisions  of  law  iri  respect  to  trustees  of  insolvent  debtors,  the 
collection  and  preservation  of  their  property,  the  concealment  and  discovery 
thereof,  and  the  means  of  enforcing  that  discovery  shall  be  applicable  to  the 
receiver  so  appointed,  (3  Rev.  St.,  6th  £d.,  p.  754,  g  87;)  and  that  first  publi- 
cation had  been  made  of  the  statutory  notice  prior  to  the  a{>plication  for  this 
warrant.  It  has  been,  however,  objected  that  the  statute  in  this  manner  re- 
ferred to,  and  providing  for  this  proceeding,  is  in  conflict  with  the  constitu- 
tion of  this  state.  Bi>t  upon  that  subject  no  doubt  wiis  entertained  wlien  this 
mode  of  proceeding  was  before  this  court,  and  the  decision  was  made  upon 
it,  which  has  bi>en  reported  as  In  re  Stonebridge,  6  N.  Y.  Supp.  311.  It  may 
be  farther  added  to  what  was  then  said  that  this  legislation  does  not  tran- 
scend the  hounds  of  that  which  has  been  oUierwise  aitd  since  enacted ;  for  a 
similar  examination  may  be  directed  of  a  defendant  in  an  action  to  obtain  in- 
formation to  frame  a  complaint,  {O'Heilly  y.  Tdegraph  Co.,  12  Hun.  124; 
Qlermey  v.  Stedtoell,Q^'S.Y .  120 ;)  and  in  the  course  uf  the  proceedings  in  an  ac- 
tion to  discover  the  property  and  effectsof  a  corporation,  (3Bev.  St.,  6th  £d., 
p.  751,  §  65;  Code  Civil  Fruo.  §  1805;)  and  it  has  invariably  been  enforced 
without  question  as  to  the  constitutional  power  of  the  legislature  to  enact  and 
provide  it. 

By  the  provisions  in  this  manner  referred  to,  and  made  applicable  to  the 
receiver,  he  has  been  empowert^d,  certHinly  after  tlie  first  publication  of  the 
notice,  to  sue  for  and  recover  the  property  and  effects  of  the  debtor  corpora- 
tion, and  the  debts  due  to  it,  and  also  to  do  that  at  any  time  before  the  day 
appointed  by  the  notice,  for  the  delivery  or  payment  thereof.  3  Rev.  St. 
(6tb  Ed.)  p.  38,  §  12.    Aud  It  is  to  render  the  proceedings  which  may  be  taken 
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for  that  end  more  effectual  that  the  authority  has  b?en  provided  to  examine 
on  uath  any  peraon  whom  there  may  be  go(xl  reason  to  believe  has  concealed 
property  of  the  corporation,  or  that  can  testify  concerning  the  same,  (Id.  §  14,) 
and  this  proceeding  has  been  tal^en  under  that  authority.  To  sustain  it,  the 
section  has  made  it  necessary  that  tlie  receiver  shall  show  by  his  own  oatb, 
or  other  competent  proof,  that  there  is  good  reason  to  believe  that  the  person 
proposed  to  be  examined  has  concealed  or  eml)ezzled  some  part  of  the  estate 
t)f  the  corporation,  or  can  testify  couceming  such  concealment;  and  the  re- 
ceiver, by  his  own  oath  and  the  oaths  of  other  persons,  has  endeavored  to  es- 
tablish these  facts  to  the  legal  satisfaction  of  the  justice  who  was  applied  to 
for  and  who  issued  tliis  warrant;  and  for  that  object  be  has  transcribed  re- 
ports and  statements  made  by  tlie  appellant  to  the  effect  that  early  in  1888 
this  corporation  had  more  property  than  would  be  required  to  pay  its  debts 
and  liquidate  its  obligations  to  its  stockholders  for  their  investments  in  its 
stock.  On  the  2d  of  June,  1888,  in  a  letter  to  Trow's  Printing  &  Boole- 
binding  Company,  he  stated  that  "the  New  York  Book  Company  lias  •  •  • 
an  abundance  of  property  to  pay  its  debts  in  full;"  and,  in  an  aflBdavit  made 
by  him  still  later  in  the  same  month,  he  stated  "that  the  company  still  has 
large  assets,  and  which  deponent  believes  are  largely  in  excess  of  its  just  in- 
debtedness." He  was  the  president  of  the  company,  and  from  his  personal 
couQection  with  its  affairs  may  be  presumed  to  have  been  well  acquainted 
with  its  financial  and  proprietary  condition;  and  yet,  before  the  middle  of  the 
next  !jeptember,  an  execution  upon  the  judgment  upon  which  the  action  was 
commenced  for  the  sequestration  and  distribution  of  the  property  of  the  corpo- 
ration was  returned  unsatisfied,  after  making  under  the  same  no  more  than  the 
sum  of  6221.33;  and  other  judgments  have  also  been  recovered  against  the 
company  which  remain  unsatisBed.  The  receiver  has  shown  that  he  has  been 
unable  to  obtain  any  more  in  the  way  of  property  than  the  books  of  the  com- 
pany, from  which  it  appears  that  considerable  transfers  of  its  property  bad 
been  made  prior  to  the  issuing  of  tlie  execution  upon  the  creditors' judgment; 
and  from  the  proceedings,  an  account  of  which  has  been  transcribed  into  the 
papers,  it  appears  that  the  appellant  was  an  active  participant  in  making  such 
transfers,  some  of  which  were  for  the  benefit  of  another  corporation  founded 
under  the  laws  of  the  state  of  Kevv  Jersey,  and  called  the  "  Alden  Publishing 
Company,"  with  which  ttie  appellant  seems  to  have  been  identified  in  feeling  or 
interest.  These  facts,  which  have  been  reasonably  well  established  in  the  man- 
ner required  by  the  statute,  supplied  ample  evidence  that  the  appellant  bad  either 
concealed,  or  could  testify  concerning  the  concealment  of,  the  property  of  the 
New  York  Book  Company,  and  justified  the  justice  in  issuing  the  warrant 
for  his  production  and  examination.  And  their  existence  could  not  regularly 
be  controverted  or  overcome  by  his  own  aOidavit,  or  of  others  produced  in  his 
behalf,  endeavoring  to  explain  what  had  been  done  with  the  property  of  this 
company.  It  had  disappeared  after  he  stated  it  to  be  ample  to  meet  all  the 
obligations  of  the  company,  and  was  effectually  concealed  from  the  receiver; 
and  he  was  entitled,  not  to  the  affidavit  of  the  appellant,  but  to  his  oral  exam- 
ination to  discover  the  existence,  as  well  as  the  manner  in  which  this  prop- 
erty had  been  taken  from  the  possession  of  the  company.  The  practice  in  this 
respect  is  the  same  in  all  other  proceedings  provided  for  the  discovery  of  the 
debtor's  property  by  the  creditors,  or  the  receiver  representing  them,  and  that 
is  by  an  oral  examinationof  the  parties  and  the  witnesses;  and  in  no  case  is  that 
denied  beciiuse  the  party  or  the  witness  may  present  his  aflBdavit  denying  the 
existence  of  knowledge  concerning  the  facts  expected  to  be  discovered.  The 
'(uBtice,  therefore,  who  issued  the  warrant, — and,  it  maybe  added,  for  the  rea- 
sons assigned  in  the  appeal  already  decided  and  reported,  who  had  ample  au- 
thority to  issue  it, — was  not  only  right  in  issuing  it,  but  also  in  the  denial 
of  the  motion  to  vacate  it  afterwards;  and  the  fact,  if  it  had  been  satisfactorily 
shown,  that  the  receiver  had  availed  himself  of  the  assistance  of  the  counsel 
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for  the  creditor  in  wtiose  suit  he  was  appointed,  furnished  no  legal  reason  for 
denying  tlie  warrant,  or  setting  it  aside  after  it  had  been  issued.  The  fact, 
however,  has  been  denied.  But,  even  if  It  had  not  l)een,  it  would  be  no  more 
than  an  irregularity  in  the  course  of  the  receiver's  management,  furnishing  no 
legal  excuse  for  the  appellant  in  bis  resistance  to  these  proceedings  to  dis- 
cover the  property  of  tlie  company,  which  is  all  that  has  been  authorized  by 
this  statute,  (3  Rev.  St.,  6th  Ed.,  p.  39,  §§  19, 20,)  or  that  this  proceeding  is 
intended  to  accomplish.  The  objection  that  the  receiver  had  not  paid  the 
costs  awarded  on  another  appeal  to  the  appellant  has  probably  been  obviated, 
as  the  order  provided  it  might  be;  for  it  has  not  been  renewed  in  support  of 
the  appeal.  Neither  has  the  objection  been  that  the  attorney  general  was  not 
properly  apprised  by  notice  of  the  application,  or  of  the  orders  which  were  en- 
tered. No  sound  objection  seems  to  exist  as  a  foundation  for  tin;  appeals,  and 
the  orders  should  be  affirmed,  with  910  costs  and  disbursements.    All  concur. 


HORTON  V.  Childb  et  al. 

(Supreme  Court,  Ovneral  Term,  First  VeparlmenU    March  18, 1891.) 

BKKACn   OF  CONTBAOT— NOlUHiJ.  DiMAOXB. 

In  an  action  to  foreclose  a  mortgage  the  owner  of  the  property  set  up  as  a  oounter- 
clsim  that  he  had  entered  into  a  contract  for  the  sale  thereof  to  B.  for  a  sum  greater 
than  the  price  paid  by  him  to  plaintitt  therefor,  and  that  B.  had  refused  to  perform 
the  contract  because  of  inoumDrances  on  the  property,  which  plaintifl  had  agreed 
with  defendant  to  remove;  but  the  circumstances  connected  with  the  contract  led 
to  the  belief  that  it  was  not  entered  into  in  good  faith,  but  only  for  the  purpoae  of 
proof  cf  damages  in  favor  of  defendant;  and,  although  defendant  testified  that  the 
property  had  deteriorated  in  value,  affidavits  by  him  were  produced,  in  which  he 
bad  sworn  that  the  property  was  worth  the  fuU  amount  which  B.  bad  agreed  to 

five.    Sc'ld,  that  on  this  proof  defendant  was  not  entitled  to  damages  for  the 
leach  of  plalntilTs  agreement,  except  to  a  nominal  amount. 

Appeal  from  special  term.  New  York  county. 

Action  by  James  M.  Horton  against  William  U.  Childs,  Moritz  Bauer,  and 
others  to  foreclose  a  mortgage.  Defendant  Bauer  set  up  a  counter-claim  for 
damages  from  the  alleged  breach  by  plaintiff  of  an  agreement  with  him  to  re- 
move certain  incumbrnnce8  from  the  property.  On  trial  by  the  court  without 
a  jury  judgment  was  rendered  for  plaintiff.  Defendant  Bauer  appeals  from 
the  judgment.  See  former  reports,  7  N^.  Y.  Supp.  570,  and  11  N.  Y.  Snpp. 
797. 

Argued  before  Van  Bbvnt,  P.  J.,  and  Daniels  and  O'Brien,  JJ. 

8.  C.  Baldwin,  for  appellant.    John  M.  Sortbn»r,  for  respondent. 

Yan  Brttnt,  F.  J.  In  the  disposition  of  this  appeal  it  is  not  necessary  to 
consider  the  subjects  which  were  treated  of  when  the  case  was  before  this 
court  upon  the  former  appeal.  7  N.  Y.  Supp.  570.  See  also,  11  N.  Y.  Supp. 
797.  The  record  presented  is  so  entirely  different  in  its  nature  in  one  mate- 
rial point  that  only  one  question  need  be  considered  or  discussed.  Upon  the 
previous  appeal  it  had  been  found  by  the  learned  judge  who  tried  the  cause 
that  the  defendant  Bauer  had  entered  into  a  contract  of  sale  with  one  Borger 
for  the  premises  in  question  for  a  sum  of  money  considerably  in  advance  of 
the  purchase  price  given  by  Bauer  to  the  plaintiff,  Horton,  and  that  Borger 
bad  rejected  the  title  because  of  the  existence  of  incumbrances  upon  the  prop- 
erty, which  Horton  had  iigreed  to  remove.  Under  these  circumstances,  the 
court  held  that  if  there  was  a  violation  of  Horton's  agreement,  as  there  ap- 
peared to  be,  Bauer  was  entitled  to  recover  damages.  As  the  case  is  now 
presented  to  the  court,  however,  there  is  no  finding  that  Bauer  entered  Into 
this  contract  with  Borger.  Upon  tlie  contrary,  there  is  a  refusal  so  to  find, 
which  refusal  is  undoubtedly  based  upon  the  conclusion  of  the  learned  judge 
who  tried  the  case  tiie  second  time  that  this  contract  was  not  entered  into  in 
good  faith,  but  was  only  gotten  up  for  the  purpose  of  proof  of  damages  la 
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favor  of  Baner;  and  we  think,  npon  the  examination  of  the  evidence,  that 
this  conclusion  is  amply  snpporte<l  by  the  proof.  The  circumstances  of  the 
entering  into  the  contract,  the  limitation  npon  the  counsel  for  the  purchaser 
in  reference  to  the  objections  which  he  was  to  talce  to  the  completion  of  the 
title,  and  the  whole  atmosphere  and  surroundings  of  the  case,  seem  to  lead 
to  tlie  belief  that  this  was  not  a  bona  flde  contract  which  In  any  way  tended 
to  establish  the  value  of  the  property,  or  form  any  foundation  for  damages, 
because  of  the  alleg<ed  breach  by  plaintiff  of  his  agreement.  Under  these  cir- 
cumstances, there  being  no  proof  of  damage,  there  was  nothing  upon  which 
the  court  below  could  found  a  judgment  that  damage  had  been  sustained  ex- 
cept in  a  nominal  amount.  It  may  be  said  that  the  defendant  Bauer  swore 
to  the  value  of  tliis  property,  and  that  he  was  a  competent  witness  upon  that 
point,  and  that  bis  evidence  shows  that  the  property  had  deteriorated  in  value; 
bnt  it  seems  to  us  that  the  evidence  given  by  this  witness  was  completely 
shattered  by  the  production  of  aflldavits  wherein  he  had  sworn,  when  it  was 
for  his  interest  so  to  do,  that  the  property  was  worth  the  full  amount  which 
Borger  had  agreed  to  give,  but  when  it  is  his  interest  to  make  the  property 
of  as  liltle  value  as  possible,  then  his  oath  seems  to  be  to  that  effect.  We  can- 
not find,  therefore,  from  the  record  that  the  defendant  Bauer  sustained  any 
damage,  even  if  the  plaintiff  has  technically  violated  his  agreement  in  regard 
to  the  encroachment  of  the  tracks  of  the  Eiglith-Aveniie  Railroad  on  the 
property  in  question.  The  judgment  should  be  affirmed,  with  costs.  All 
concur. 


Dkezbi.  at  ail.  «.  Pbasb  et  ol. 
(Siqnvme  OotMt,  Oeneral  Tmrm,  Firt  Department.    March  18, 188L) 

L  Bbvibw  on  Appeal — Objections  not  Raised  Below. 

An  interlocutory  judgment,  which  soBtalned  plaiatiffa'  alalm  to  a  Uaa  on  part  of 
a  fund  in  the  haaas  of  a  reoedver  in  the  action,  ordered  a  reference  to  determine 
the  rights  as  between  themselves  of  various  defendants  claiming  the  residue  oi  the 
fund,  and  no  objection  to  snch  reference  was  made  at  the  time  or  on  an  appeal 
taken  from  the  interlocntory  judgment.  Hdd  that,  on  appeal  from  a  final  jndg- 
nant  on  oonfirmati(;n  of  the  referee's  report,  the  question  wtietber  saoli  referenoe 
was  strictly  regular  would  not  be  considered. 

S.  Goods  Seuppbd  on  Joint  Account — ^Libn  op  Consionobs. 

A  letter  written  by  B.  to  P.,  stating  the  terms  oi  an  agreement  between  M.,  8., 
and  P.  for  the  purchase,  shipment,  and  sale  of  merchandise  as  a  joint  enterprise, 
profits  to  be  divided  between  them  in  thirds,  was  aooepted  b;^  P-i  and  in  parsuanoe 
of  the  agreement  goods  were  shipped  to  bim,  and  sold  by  him.  Held,  that  8.,  in 
his  own  right  and  as  assignee  of  M.,  was  entitled,  as  agaiast  creditors  of  P.  Indi- 
vidually, to  so  much  of  the  proceeds  of  such  goods  as  was  owing  from  F.  for  the 
shares  of  H.  and  S.  in  the  joint  enterprise. 

%.  Pleadino  and  Froop — Variance. 

The  answer  of  S.  in  the  action  in  which  the  rights  of  such  individual  creditors  of 
P.  were  asserted  set  forth  the  facts  and'  the  grounds  of  his  claim  specifically,  bnt 
contained  an  averment  that  F.  acted  "as  selling  agent"  in  respect  of  the  goods. 
Held,  that  S.  was  not  thereby  precluded  from  recovering  part  of  the  proceed*  as 
upon  dealings  on  joint  account,  as  it  appeared  by  admisslonB  of  snch  individual 
creditors  of  F.  that  they  were  fully  apprised  of  S.'8  claim;  and  the  variance  be- 
tween 8.  's  answer  and  the  proof  was  immaterial,  and  could  be  disregarded,  or  t^a 
answer  amended,  especially  as  no  objection  on  the  ground  of  such  variance  was 
taken  at  the  trial. 

i.  LiiiNB — Rights  op  Individual  Creditobs. 

Tbe  application  of  the  entire  proceeds  to  pay  the  individual  creditors  of  P.  was 
not  authorized  by  the  fact  that  he  had  carried  on  the  business  in  his  own  name. 
That  fact  was  merely  evidence  in  favor  of  his  creditors  that  he  was  tbe  real  owner, 
and  might  be  avoided  by  testimony. 

Appeal  from  special  term.  New  York  county. 

Action  by  Anthony  J.  Drexel  and  others  ag-ainst  Eliza  A.  Pease,  as  execa- 
trix  of  Joseph  M.  Pease,  deceased,  George  St.  Amant,  Alexander  E.  Orr,  as 
assignee  for  the  benefit  of  the  creditors  of  Joseph  M.  Pease,  the  Mechanics' 
National  Bank  and  the  National  City  Bank  of  New  York.     The  defendant* 
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the  Mechanics'  Xatlonal  Bank,  the  National  City  Bank  of  New  York,  and 
Alexander  £.  Orr  appeal  from  a  judgment  in  favor  of  the  defendant  St. 
Amant  as  against  the  other  defendante.  For  former  report,  see  11  N.  Y. 
Supp.  183. 

Argued  before  Yks  Brunt,  P.  J.,  and  Bradt  and  Saniels,  JJ. 

Horace  B.  Deming  and  Emmet  B.  Oloott,  for  appellants.  Oliver  J,  WelU, 
tot  defendant  St  Amant,  respondent. 

Daniels,  J.  The  action  was  brought  by  the  plaintiffs  to  establish  a  lien 
in  their  favor,  or  their  right  to  priority  in  payment  out  of  property  sent  by 
the  defendant  St.  Amant,  and  at  bis  instance,  from  France,  to  Joseph  M. 
Pease,  now  deceased,  to  be  sold  by  him  at  the  city  of  New  York.  On  the 
trial,  as  it  was  first  completed,  the  right  of  the  plaintiffs  to  their  alleged 
.lien  and  priority  of  payment  was  maintained  by  tlie  court,  and  that  was  af- 
firmed by  this  general  term  on  appeal.  Afterthat  attirmancethe  amount  due 
the  plaintiffs  was  paid  out  of  moneys  in  the  hands  of  the  receiver  appointed 
in  the  action,  and  the  plaiutifls  were  tliereby  excluded  from  the  residue  of 
the  controversy,  which  has  been  conSned  to  the  defendants  themselves.  The 
Mechanics'  National  Bank  and  the  National  City  Bank  of  the  city  of  New 
York  became  creditors  of  Joseph  M.  Pease,  who  was  a  defendant  in  the  ac- 
tion in  the  earlier  course  of  its  proceedings,  obtained  attachments  agiiinst 
taim,  and  seized,  under  the  same,  the  property  and  demands  remaining  in 
-controversy  as  Ids  individual  assets;  and  they  recovered  judgments  against 
him  In  their  aetions,  and  issued  executions,  undo'  which  levies  were  probably 
mnde.  The  defiendant  St.  Amant  asserted  a  superior  title  in  himself  to  the 
property,  and  upon  a  motion  made  for  that  object,  and  with  the  assent  of  the 
parties,  a  receiver  was  appointed,  who  obtained  possession  of  so  much  of  this 
property  as  was  levied  upon,  and  sold  the  same,  and  also  collected  the  out- 
-fltanding  debts  owing  for  the  alleged  sales  of  other  portions  of  it.  The  debts 
for  which  these  banks  recovered  their  judgments  were  individual  liabilities  of 
the  defendant  Pease  alone,  and  it  was  objected  on  behalf  of  the  defendant 
St.  Amant  that  they  were  not  entitled  to  be  satisfied  out  of  so  much  of  this 
consigned  property  or  its  proceeds  as  remained  owing  to  him  for  his  share  of 
the  venture,  or  joint  enterprise;  and,  if  that  were  the  nature  of  the  dealings 
between  himself  and  Joseph  M.  Pease,  then  the  result  claimed  in  this  manner 
would  seem  to  legally  follow,  for  the  individual  creditors  of  a  partner  or  joint 
owner  of  property  can  levy  upon  and  appropriate  to  the  payment  of  their 
debts  by  judgments  recovered  and  executions  issued  against  him  no  more  than 
his  interest  in  the  property.  This  principle  has  been  already  well  sustained 
by  the  authorities.  Wilton  v.  Qonine,  2  Johns.  280;  Kavfman  v.  SeJioeffel, 
46  Hun,  571,  576, 577;  Atkins  v.  Sawton,  77  N.  Y.  195;  Banking  Co.  v.  Dun- 
■oon,  86  N.  Y.  221;  Saunders  v.  ReUly,  105  N.  Y.  12,  18,  12  N.  E.  Rep.  170. 
Whether  the  property  seized  was  within  this  principle  was  not  decided  by  the 
court  on  the  first  part  of  the  trial;  but,  after  the  evidence  then  offered  had 
been  received,  it  was  deemed  to  best  comport  with  the  rights  and  interests 
in  this  manner  brought  in  controversy  that  the  parties  to  it  should  besupplied 
with  the  opportunity  to  produce  additional  evidence  affecting  it  which  might 
more  fully  and  satisfactorily  result  in  its  determination.  The  agreement 
under  which  the  property  had  been  consigned  by  St.  Amant  and  bis  assignor 
had  been  found  as  a  fact  by  the  court,  and  a  reference  was  directed  "to  ascer- 
tain and  report — First,  what  particular  portion  of  the  merchandise  or  the 
proceeds  of  sale  thereof  which  came  to  the  possession  of  the  receiver  appointed 
in  this  action  were  received  by  defendant  Pease  from  the  defendant  St.  Amant 
under  the  agreement  between  them  mentioned  in  said  decision;  and,  aaeotid, 
whether  the  indebtedness  for  which  said  defendants  the  Medianics'  National 
Bank  and  the  National  City  Bank  have  so  recovered  judgment  was  an  undi- 
vided indebtedness  of  said  defendant  Pease,  or  whether  it  was  for  MiTancM 
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made  upon  account  of  the  business  conducted  as  stated  In  said  decision  under 
said  agreement  between  said  defendants  St.  Amant  and  Pease;  and  if,  upon 
said  reference,  it  shall  be  ascertained  that  it  was  for  an  undivided  indebted- 
ness of  said  Pease,  then  whether  or  not  said  defendants  the  Mechanics'  Ka- 
tioual  Bank  and  the  National  City  Bank  are,  or  either  of  them  is,  entitled  to 
any  lien  or  claim  upon  said  merchandise  or  the  proceeds  thereof."  TSo  ob- 
jection was  then  made  by  either  of  the  parties  to  this  reference,  but  its  pro- 
priety seems  to  have  secured  the  acquiescence  and  approval  of  each  of  them; 
but  in  the  argument  and  points  presented  by  the  counsel  for  the  appellants 
on  this  appeal  from  the  final  judgment  confirming  the  report  made  by  the 
referee  occasion  has  been  taken,  in  very  uncivil  language,  to  denounce  the 
action  of  the  justice  in  directing  this  reference.  What  has  been  said  on  this 
subject  exceeds  all  bounds  of  legal  propriety,  and  it  fully  deserves,  and  it 
should  receive,  as  it  does,  the  unqiialilied  censure  of  this  court.  That  the 
language  was  deliberately  employed  iippears  by  the  fact  thai  it  has  been  coolly 
printed  and  repeated  in  the  brief,  and  therefore  is  without  even  the  excuse  of 
animation  and  excitement.  What  was  directed  by  the  court  was  deemed  to 
be  best  to  elucidate  the  merits  of  the  dispute,  and  no  word  or  act  of  dissent 
was  expressed  or  intimated  to  it  by  the  counsel  then  interested  in  the  pro- 
ceeding; neither  was  there  in  the  appeal  which  was  afterwards  taken  from 
the  interlocutory  judgment  to  the  general  term.  After  that  practical  acqui- 
escence in  the  reference  ordered  this  conduct  on  the  purt  of  the  counsel  is  ex- 
tremely unbecoming,  and  its  prevalence  requires  checking;  for  in  either  case 
it  has  already  extended  so  far  as  to  include  the  courts  of  final  resort  in  the 
state  and  nation  when  their  decisions  have  been  encountered  as  obstacles  in 
the  way  of  successful  professional  practice.  It  is  a  habit  unworthy  of  coun- 
sel, and  should  be  voluntarily  discarded. 

Whether  this  reference  was  strictly  regular,  is  not  a  matter  now  requiring 
consideration  for  the  reason  already  mentioned,  that  there  was  not  when  it 
was  directed  the  slightest  opposition  to  it,  by  the  counsel.  Under  its  anthor- 
Ity  evidence  was  taken  which,  with  that  then  in  the  case,  was  considered 
by  the  referee,  and  afterwards  by  the  special  term,  to  warrant  the  conclasion 
that  the  defendant  St.  Amant  had  maintained  a  paramount  right  ovei  that 
of  the  banks  to  tlie  fund  in  the  hands  of  the  receiver.  The  foundation  of 
this  title  was  a  letter  written  by  tlie  defendant  St.  Amant  to  and  accepted 
by  Joseph  M.  Pease.  This  letter  stated  the  terms  under  which  the  business 
of  these  parties  was  to  be  managed  and  carried  on;  and  as  they  have  been 
expressed  in  the  letter  they  were  as  follows:  "Your  favor  of  Sth  inst.  is  duly 
at  hand.  I  had  an  interview  with  the  packer  (Dumagnon)  and  owner  of  the 
Biliett  brand,  who  is  willing  to  give  us  the  monopoly  of  these  sardines.  The 
agreement  is  as  follows:  We  to  advance  80  per  cent,  of  cost  of  each  invoice 
as  they  are  forwarded  from  the  factories,  this  advance  to  be  halved  by  yon 
and  I.  As  a  basis  we  take  the  amounts  of  1,000  of  American  ^s,  and  4,000 
cases  of  100  low  ^a,  to  be  handled  during  the  season.  We  to  have  the  liberty 
of  stopping  shipments  and  annulling  the  agreement  at  any  time  during  the 
season  if  we  find  it  unprofitable,  or  have  any  other  good  reason.  Interest  to 
run  on  the  account  of  t>  per  cent,  per  annum.  No  commission  to  be  charged 
by  us,  nor  profit  to  be  added  by  him.  You  to  charge  brokerage  only  when 
actually  paid  by  him.  Goods  to  be  sold  from  wharf,  unless  some  very  good 
reason  should  exist  for  doing  otherwise.  Any  loss  occasioned  by  failure  of 
your  buyei-8  to  be  supported  in  thirds,  one-third  each  by  you,  the  owner  of  the 
brand,  and  myself.  The  total  of  net  proceeds  of  all  accounts  sale,  compared 
with  the  total  cost,  shall  determine  the  profit  of  the  season,  which  shall  be  di- 
vided in  thirds  in  same  manner  as  stated  in  previous  paragraph.  If  this 
should  show  a  loss,  this  loss  is  borne  by  the  packer.  There  are  about  500 
cases  of  tins  cut  to  size  of  old  American  ^,  which  will  be  sent  on  first,  in  or- 
der to  get  as  many  in  as  possible  under  the  four-cent  duty.    In  studying  the 
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foregoing  you  will  see  that  we  are  entirely  in  your  hands  as  to  tlie  result,  and 
-without  my  knowledge  of  your  straiglitforwardness  and  business  integrity 
throiigli  many  years  I  would  never  have  suggested  you  to  my  friend  here.  I 
hope  to  have  your  early  answer,  and  I  trust  that  this  will  lead  to  something 
in  a  larger  business  way  between  as."  By  these  terms  these  parties  engaged 
in  a  joint  enterprise  for  the  purchase,  sliipment,  and  sale  of  sardines,  and, 
after  the  reimbur:sement  of  its  expenses  and  advancements,  for  the  division 
of  its  proBts  in  equal  thirds  between  them;  and  it  is  under  the  agreement, 
and  in  his  own  riglit,  and  as  assignee  of  Duinagnou,  that  St.  Amant  has  been 
finally  held  to  be  entitled  to  the  moneys  in  the  liiuids  of  the  receiver,  which 
are  less  than  what  has  been  considered  to  be  payable  to  him  out  of  the  pro- 
cee<ls  of  the  sales.  This  recovery  has  been  objected  to  as  entirely  unwarranted 
by  the  condition  of  the  pleadings;  but  the  objection  does  not  seem  to  be 
well  founded,  for  the  answers  of  the  baulks  and  of  the  assignee  of  Joseph  M. 
Fease  admit  that  St.  Amant  claimed  this  money.  They  appear,  therefore, 
from  their  own  admissions  to  iiave  been  fully  apprised  of  that  fact;  and 
liis  own  answer  has  set  forth  the  grounds  of  his  claim,  specially  characteriz- 
ing the  business  as  it  was  carried  on  to  the  time  of  the  failure  of  Joseph  M. 
Fease,  the  last  of  August,  1884.  By  this  answer  it  has  been  averred:  "That 
between  the  Ist  day  of  September,  KiiS,  and  the  20th  day  of  August,  1884, 
this  defendant  was  a  merchant  doing  business  at  the  city  of  Paris,  and  as  such 
eliipped  and  consigned  various  lots  of  goods  or  merchandise  to  the  defendant 
Fease,  to  be  by  him  sold;  aud  said  Pease,  acting  as  selling  agent,  undertook 
to  sell  said  goods,  and  remit  the  proceeds  to  the  defendant,  after  deducting 
bis  commission  as  agreed,  and  such  sums  as  should  have  been  advanced  or 
expended  by  him  on  account  of  said  goods."  It  was  further  set  forth  that 
part  of  the  goods  belonged  to  St.  Amant,  and  the  residue  to  Dumagnou, 
who  had  assigned  his  interest  to  this  defendant.  It  was  also  alleged  that 
the  interest  of  Pease  was  limited  to  a  lien  for  his  advances  and  his  services. 
These,  together  with  other  parts  of  the  answer,  set  forth  the  facts  as  there 
was  evidence  given  tending  to  prove  them;  but  the  legal  relations  of  these 
paities  was  more  properly  designated  dealings  on  their  joint  account  than  that 
of  an  agency.  The  facts,  however,  were  essentially  as  alleged,  omitting  the 
designation  of  Pease  as  a  simple  agent.  The  proof  showing  that  they  were 
jointly  interested  in  the  business  was  accordingly  no  more  than  an  immaterial 
variance  from  the  facts  mentioned  in  the  answer,  which  could  very  prop*- 
erly  be  disregarded  on  the  trial,  or  even  amended  then  and  there,  if  the  point 
bad  been  raised  by  an  objection.  Code  Civil  Proc.  §  728.  This  section  em- 
powered the  court  to  insert  a  further  allegation  material  to  the  case,  and  that 
would  probably  have  been  done  if  the  objection  now  pressed  had  been  raised, 
by  stating  that  the  dealings  and  business  were  on  joint  account  for  the  mut- 
ual benefit  of  these  parties.  But  while  tlie  case  is  replete  with  objections 
to  evidence,  the  particular  objection  that  this  was  not  admissible  under  the 
answer  was  not  taken.  It  is  not  in  the  case,  and  therefore  cannot  now  be 
raised  and  insisted  upon.  Barnes  v.  Ferine,  12  N.  Y.  18;  Belknap  v.  Sea- 
ley,  14  N.  Y.  143,  148;  Bimtwms  v.  Sisson.  26  N.  Y.  264,  271.  But  even  if 
the  objection  had  been  taken  It  would  have  been  the  duty  of  tbe  court  to  dis- 
regard it,  as  the  answer  was  drawn ;  for  it  was  to  be  liberally  construed  under 
section  519  of  the  Code  of  Civil  Procedure,  and  the  defect  disregarded  by 
section  589,  as  long  as  it  did  not  mislead  the  defendants,  and  it  could  not  have 
done  so,  as  they  were  previously  aware,  as  by  their  answers  tliey  appear  to 
have  been,  that  this  defendant  claimed  the  property  and  its  proceeds. 

The  evidence  given  on  the  trial,  and  afterwards  upon  the  hearing  before 
the  referee,  tended  to  sustain  that  position,  for  it  was  shown  that  the  sardines 
shipped  by  the  defendant  St.  Amant,  or  under  bis  directions,  liad  been  deliv- 
ered to  Pease,  and  that  also  was  found  to  be  the  fact  by  the  interlocutory 
judgment,  and  that  their  business  had  conformed  to  the  letter  accepted  for  itii 
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basis.  The  order  appointing  the  receiver  was  made  a  part  of  the  evidenceon 
the  trial,  and,  as  has  been  already  observed,  was  consented  to  by  the  counsel 
for  the  two  banks.  It  created  the  receivership  for  this  property  and  its  pres- 
ervation, until  the  rights  of  the  parties  to  it  should  be  settled  in  this  action, 
and  the  receiver  was  anthorized  by  the  order  "to  demand,  collect,  get  in,  and 
reduce  to  possession  any  and  all  indebtedness  due  for  any  of  the  mercbandiae 
mentioned  and  described  in  said  complaint  and  in  the  said  schedules  an- 
nexed to  said  affidavit  of  Gustav  L.  Kiedel,  sold  and  delivered  by  defendant 
Pease  to  tl>e  several  persons  hereinafter  mentioned. "  The  comfdaint  referred 
to  this  property,  and  so  likewise  did  the  affidavit  of  Biedel,  to  which  was  added 
a  schedule  of  the  debtors  wlio  had  purchased  portions  of  it,  and  containing 
the  amounts  owing  by  them,  respectively,  therefor.  Tl.e  same  schedule  was 
m:ide  a  part  of  the  order  appointing  the  receiver,  and  it  was  preceded  by  tbe 
statement  that  "tlie  said  indebtedness,  and  the  several  persons  who  owe  tbe 
same,  are  as  follows, "  and  a  like  reference  was  made  to  the  goods  still  on  hand. 
There  were  distinct  admissions  that  the  debts  which  were  mentioned  had  been 
'Created  by  sales  made  of  the  property  placed  in  the  possession  of  Pease,  and 
that  a  residue  still  remained  on  liand  unsold,  and  the  admissions  were  not  re- 
duced in  llieir  effect  by  tlie  Other  clause  in  the  order  reserving  the  right  of  tbe 
defendants  to  deny  or  put  tn  issue  any  of  the  allegations  or  statements  of  fact 
contained  in  tlie  affidavit  of  Kiedel  or  of  the  plaintiffs,  upon  wliich  the  appli- 
cation was  based  for  the  appointment  of  the  receiver.  The  controversy,  as  it 
was  deSned  by  tlie  answers  of  the  banlts,  related  not  so  much  to  the  identit}^ 
of  the  goods  or  of  the  debts  owing  for  them  by  the  customers  of  Pease  as  It 
did  to  the  priority  claimed  by  6u  Amaot  over  tbe  banks  and  the  assignee  Dor 
the  benefit  of  the  creditors.  Pease  had  carried  on  the  business  in  bis  own 
name,  and  could  without  doubt  confer  a  complete  title  by  his  sales  upon  bis 
purchasers,  but  that  authority  afforded  no  aid  to  the  banks  in  their  proceed- 
ings taken  to  appropriate  the  property  and  the  oatstanding  debts  to  the  p^r- 
ment  of  the  individual  liability  of  Pease.  In  those  proceedings  they  could 
take  only  bis  title  and  interest,  asthatexisted  between  himself  and  St.  Amant, 
whose  claim  under  their  bneiness  arrangement  was  entitled  to  priority  of  set- 
tlement. Tbe  manner  In  which  the  business  was  carried  fm  by  Pease  was  no 
more  than  evidence  in  favor  of  the  banks  and  the  assignee  that  he  was  the 
owner  in  fact.  But  it  was  directly  met  and  avoided,  by  the  admisBions  of  tbe 
order  and  the  evidence  of  Kiedel,  who  was  in  the  Btoi°e  from  April  ontil  tbe 
failure  of  Pease.  He  was  there  as  the  agent  of  St.  Amant,  taking  care  of  his 
interests,  and  testified  to  the  goods  received  and  the  sales  made  of  tliem,  and 
ideiititied  them  by  marks  on  their  packages.  His  evidence  in  these  respects 
supplemented  that  contained  in  the  order,  and  reasonably  well  estaUished  tbe 
amounts  and  value  of  goods  received  by  Pease,  and  the  ontstanding  delHs 
created  by  their  sales;  and  these  defendants  gave  no  evidence  whatever,  tend- 
ing to  create  doubt  in  the  correctness  of  his  Htatemenls  concerning  either  of 
these  subjects,  but  the  statements  were  confirmed  by  tbe  evidence  of  the  re- 
ceiver, showing  the  goods  received  by  him,  and  the  collection  of  the  identical 
debts  mentioned  in  the  schedules  annexed  to  tbe  affidavit  of  Kiedel,  and 
contiiined  in  the  sxnAer  appointiag  tbe  receiver.  It  certainly  is  not  too 
much  to  say  of  this  proof  that  it  was  sufficient  to  authorize  the  referee  and 
the  court  to  conclude  that  all  the  property  here  in  controversy  was  received  by 
Pease  under  the  business  arrangement,  as  that  was  mentioned  in  tbe  lettered 
St.  Amant,  and  that  the  goods  on  band  and  these  outstanding  debts  were  eon- 
trolled  by  that  arrangement.  The  opinion  of  the  general  term  (II  ^f.  Y.  Sopp. 
113)  on  the  decision  of  the  appeal  from  the  interlocutory  judgmcoit  has  been 
referred  to  as  inconsistent  with  this  conclusion,  but  it  is  no£,  for  what  was 
then  being  considered  was  the  authority  of  Pease  to  confer  title  on  persoas 
dealing  with  him  in  the  regular  course  of  this  business,  where  he  did  hav<e 
the  power  to  troufer  tbe  title,  as  that  was  b^  both  in  favor  of  th*  plaintiffs 
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and  of  the  National  City  Bank  when  the  title  of  the  latter  to  the  proceeds  of 
the  107  cases  of  sardines  was  sustained.  These  transactions  were  within  the 
apparent  as  well  as  actual  authority  of  Pease,  while  the  proceedings  of  the 
iMnks  to  apply  the  goods  and  the  outstanding  debts  to  his  individual  indebt- 
edness as  clearly  transcend  It.  The  28  oases  of  sardinpg  of  another  than  what 
has  been  called  the  "Billett  Brand,"  amounting  to  $767.25,  were  not  included 
*n  the  referee's  report,  nor  the  judgment  entered  upon  it:  These  cases  went 
to  make  up  the  (inal  aggregate  mentioned  by  the  receiver  and  obtained  from 
all  his  sales  and  collections,  amounting  to  $24,924.75,  while  the  referee  re- 
ported in  favor  of  defendant  St.  Amantforno  raorethanthesum  ofS23,630.41, 
and  for  that  the  final  judgment  was  directed  and  entered.  What  the  referee 
reported  for  was  the  amount  St.  Amant  was  held  entitled  to  receive  out  of  the 
proceeds  of  the  Billett  sardines,  they  all  having  been  sold  by  the  receiver,  and 
from  the  outstanding  debts  which  he  had  collected,  and  that  decision  was 
warranted  by  the  evidence.  The  report  does  not  seem  to  have  exceeded  the 
scope  of  the  reference  ordered  in  any  material  respect,  neither  does  either  of 
the  exceptions  to  it,  or  to  the  decisions  of  the  special  terms,  or  the  rulings 
wpon  questions  of  evidence,  appear  to  have  been  well  founded.  The  attach- 
-ing  creditors  of  Peime  and  his  general  assignee  are  obliged  to  stand  on  the 
liability  of  Pease  to  St.  Amant  in  bis  own  right  and  as  assignee  of  Dumagnou. 
That  is  paramount  to  the  attiichments  and  judgments  for  the  recovery  of  the 
iadividual  debts  of  Pease,  and  so  it  is  to  the  latter's  general  assignment,  and, 
■u  all  the  remaining  proceeds  of  the  sales  and  the  collections  are  less  than  bis 
interest,  the  Judgment  should  be  affirmed,  with  costs.    All  concur. 


PHEifa  0.  Mayor.  Etc..  of  New  York. 
{Supreme  Court,  Otntral  Term,  First  DefortmeiUt.    Maroh  18, 1891.) 

OOmTBtKmOB  OF  IiBASB— RbPAIBS. 

A  lease  by  a  city  to  plaintiff  of  oertain  wharf  property  oontalned  a  covenant  for 
a  renewal  upon  tb^  same  terms  with  certain  exceptions.  A  renewal  lease  was  exe- 
cuted after  tbe  commcucemeut  of  the  new  term.  Both  leases  contained  an  agree- 
ment by  the  city  that  it  would  make  such  repairs  at  the  oommlssionera  of  the  de- 
partmont  of  docks  might  ooBslder  necessary  for  service  durlsg  tbe  term,  both  par- 
ties agreeing  that  no  claim  should  be  made  that  the  property  was  not  in  such 
condition;  and  plnintiff  covenanted  that,  except  as  so  agreed  by  the  city, 'he  would 
put  and  keep  the  property  in  good  repair  during  the  term.  It  was  admitted  that 
the  premiaes  were  not  in  a  saitable  condition  for  service  at  the  commencement  of 
the  second  term;  that  plaintiff,  during  the  first  term,  kept  the  premises  in  good 
repair,  but  that  tbe  pier,  being  old,  was  not  in  condition  for  service  for  the  second 
term;  and  that  plaintiff  had  expended  a  certain  sum  in  putting  the  wharf  in  sait- 
able condition  for  service.  Scla,  that  plaintiff,  having  talcen  possession  under  the 
renewal  lease,  could  not  recover  for  his  expenditures  for  repairs  without  proof  of 
«  decision  by  the  dock  commissioners  that  such  repairs  were  necessary. 

Appeal  from  special  term,  Xew  York  county. 

Action  by  Frank  Phelps  against  the  mayor,  aldermen,  and  commonalty  of 
tbe  city  of  New  York.  Defendants  appeal  from  a  judgment  for  plaintiff, 
«ntered  on  trial  by  the  court  without  a  jury.  For  former  report,  see  11  N.  Y. 
Sapp.  657. 

Argued  before  Van  Brunt,  P.  J.,  and  Danibls,  J. 

Wtiliam  H.  Clark,  {Sidney  J.  Cotoen,  of  counsel,) for  appellants.  Thonuu 
B.  Roohfort,  {Abram  Kttng,  of  counsel.)  for  respondent. 

Yan  Bbitnt,  p.  J.  This  action  was  brought  seeking  the  reformation  of  a 
lease  under  seal,  executed  by  the  defendant  to  the  plaintiff,  and  for  damages. 
The  court,  having  held  that  no  cause  of  action  for  reformation  wasmadeout, 
^aX,  that  a  case  might  exist  for  damages,  directed  tbe  same  to  be  heard  at 
circuit.  Thereupon,  by  stipulation,  the  facta  having  been  agreed  upon  be- 
tween the  parties  in  reference  to  the  subject  of  damages,  the  case  was  reeub- 
tnitted,  and  the  learned  judge  rendered  Judgment  in  fayor  of  the  plainttt. 
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There  was  no  oral  testimony  taken,  and  the  findings  of  the  court  were  neces- 
sarily based  upon  the  docninentary  evidence  and  stipulations  presented  to  it. 
It  appeared  from  the  evidence  that  on  the  80th  of  April,  1881,  the  defendnnt 
leased  the  rights  of  wharfage  upon  pier  No.  40,  East  river,  and  one-half  of 
the  bulk-head  easterly,  to  the  plaintiff  for  a  term  commencing  May  1.  1882, 
and  ending  May  1,  18S7,  for  the  annual  rental  of  99>000,  and  in  said  lease  or 
grant  covenanted  with  the  plaintiff  for  a  renewal  of  the  lease  for  five  years 
commencing  May  1,  1887,  at  the  option  of  the  plaintiff,  and  upon  the  same 
terms  and  conditions,  save  tliat  the  rent  for  the  renewal  term  was  to  be  Sll>- 
000  instead  of  09,000,  and  that  the  lease  or  grant  for  such  renewal  term  should 
contain  no  covenant  for  another  renewal.  The  plaintiff  duly  availed  himself 
of  this  option,  and  on  the  16th  of  May,  1887,  a  renewal  lease,  dated  Mar  1, 
1887,  was  executed.  Both  of  said  leases  contained  the  following  clauses: 
"And  the  parties  of  the  first  part  promise  and  agree  that  they  will,  prior  to 
the  commencement  of  the  aforesaid  term  of  years,  or  as  soon  after  such  com- 
mencement as  shall  be  found  practical,  make  such  repairs  to  the  alx>ye-de- 
scribed  wharf  prupei-ty  as  the  said  board  of  commissioners  may  consider  nec- 
essary to  put  such  wharf  property  in  a  suitable  condition  for  service  during 
the  foresaid  term;  and  ttie  parties  hereto  promise,  agree,  and  understand 
that  no  claim  that  tlie  said  wharf  property  is  not,  or  was  not  at  the  time  of 
the  commencement  of  said  term,  in  a  suitable  condition  for  the  uses  and  pur- 
poses hereinbefore  mentioned,  shall  or  will  at  any  time  be  made  or  allowed. " 
"And  the  said  party  of  the  second  part  does  further  covenant,  promise,  and 
agree  that  he  will  at  all  times  during  said  term,  except  as  hereint>efore  agreed, 
put,  keep,  and  maintain  all  the  said  wharf  property,  and  every  part  thereof, 
and  the  structures  thereon,  in  grood  and  sulScient  repair  and  condition,  and 
will  well  and  sufficiently  dredge  and  keep  dredged  the  slip  or  slips  adjacent 
thereto;  and  that  all  such  repairs,  rebuilding,  and  dredging  during  said  term 
shall  be  made  and  done  at  the  sole  cost,  charge,  and  expense  of  the  said  party 
of  the  second  part.  And  in  Ciise  the  said  party  of  the  second  part  shall  make 
default  herein,  and  shall  neglect  or  refuse  to  make  such  repairs,  or  do  such 
dredging,  for  the  space  of  ten  days  after  notice  so  to  do  shall  have  been  given 
by  the  said  department  of  docks,  or  any  proper  officer,  agent,  or  employe 
thereof,  or  of  said  parties  of  the  Qrst  part,  then  this  grant  and  everything 
herein  contained  shall  be  forfeited,  and  the  party  of  the  second  part  will  pay 
to  the  parties  of  the  first  part  such  damages  as  they  may  have  sustained ;  or, 
at  their  or  its  option,  the  said  parties  of  the  first  part,  or  the  said  department, 
may  make  such  repairs,  or  do  such  dredging,  and  the  full  cost  and  expense 
thereof  shall  and  will  be  paid  on  demand  by  the  said  party  of  the  second  part 
to  the  said  parties  of  the  first  part."  It  appears  from  the  stipulation  that 
both  parties  claim  and  admit  that  the  said  premises  mentioned  in  said  lease 
were  not  in  a  suitable  condition  for  service  at  the  commencement  of  said  term 
commencing  May  1,  1887,  and  that  such  claim  was  made  at  the  time  of  the 
execution  of  said  lease,  and  has  ever  since  been  made;  and  that  the  plaintiff, 
from  May  1,  1882,  to  May  1,  1887,  put,  kept,  and  maintained  said  pier  and 
premises  and  every  part  thereof  in  good  and  sufficient  repair  and  condition; 
that  prior  to  May  1,  1887,  the  pier  and  bulk-head  were  old,  and  by  that  time, 
notwithstanding  the  said  repairs  that  plaintiff  had  pot  upon  them,  said  prem- 
ises were  not  in  suitable  condition  for  service  for  the  second  five  years;  and 
that  since  May  1,  1887,  the  plaintiff  has  expended  the  reasonable  sura  of 
$12,500  for  repairs,  by  which  said  wharf  was  placed  in  a  suitable  condition 
for  service.  The  court  also  found  that  at  the  time  of  the  execution  of  the 
second  lease  tlic  board  of  commissioners  at  the  head  of  and  governing  the 
department  of  docks  considered  it  necessary  that  certain  repairs  should  be 
made  to  said  premises  to  put  the  same  in  suitable  condition  for  service. 

This  action  was  brought  to  recover  the  amount  expended  by  the  plaintiff 
in  putting  the  pier  in  suitable  condition  for  service,  and  the  learned  judge  be- 
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low  setms  to  have  founded  bis  conclusion  as  to  the  plaintiff's  right  to  re- 
cover upon  the  ground  that  the  dock  commissioners  had  decided  that  the  re- 
pairs made  by  the  plaintiff  were  necessary  to  put  the  pier  in  suitable  condi- 
tion for  service,  and  that  the  defendants  had  refused  to  make  the  same. 
There  is  no  question  but  that  it  wus  the  intention  and  understanding  of  the 
parties  that  the  duck  commissioners  should  determine  what  was  necessary  to 
put  the  wharf  property  in  suitable  condition  for  service  during  the  term,  and 
that,  except  so  far  as  they  have  acted,  no  claim  that  the  same  was  not  at  the 
time  of  tjie  commencement  of  the  term  in  suitable  condition  for  use  could  be 
made  or  allowed.  This  is  certainly  the  language  of  tiie  contract.  The  lessee, 
undoubtedly,  If  the  premises  were  in  an  untenantable  condition  when  they 
were  tendered  to  him,  under  his  lease  would  have  a  right  to  refuse  to  take 
possession;  but  after  be  had  taken  possession,  then,  under  the  clauses  of  the 
lease  in  question,  no  claim  could  be  made  tliat  the  premises  were  untenanta- 
ble, unless  the  dock  commissioners  so  decided.  If  tlie  dock  commissioners 
determined  tliat  certain  repairs  were  necessary  to  put  the  wharf  property  in 
suitable  condition  for  service  at  the  commencement  of  the  term,  then  clearly 
the  defendiints  were  bound  to  make  such  repairs,  and  the  plaintiff  could  re- 
cover wliatever  damage  he  might  sustain  by  reason  of  the  failure  to  mak« 
such  repairs;  but  beyond  that  no  claim  for  repairs  could  be  made,  because  the 
lease  contained  the  express  covenant  that  the  tenant  should  keep  and  main- 
tain the  property  and  the  structures  thereon  in  good  and  autHcient  repair  and 
condition,  and  that  all  repairs,  rebuilding,  etc.,  done  during  the  term  should 
be  at  the  sole  cost,  charge,  and  expense  of  the  lessee.  Now,  in  the  case  at 
bar  there  is  no  evidence  wliatever,  as  far  as  we  have  been  able  to  ascertain, 
of  any  determination  upon  the  part  of  the  dock  commissioners  that  any  re- 
pairs were  necessary  to  put  the  premises  in  a  suitable  condition  for  service. 
It  may  be  claimed  that  this  is  contrary  to  the  admission  contained  in  the  stip- 
ulation, in  which  it  is  stated  that  both  parties  claim  and  admit  that  said 
premises  were  not  in  a  suitable  condition  for  service  at  the  commencement 
of  the  second  term.  Exactly  what  is  meant  by  this  stipulation  it  is  not  en- 
tirely easy  to  determine;  but  there  is  no  admission  of  any  action  upon  the 
part  of  the  dock  commissioners  upon  this  point.  In  respect  to  the  second 
lease,  it  might  very  well  be  argued  that  the  provision  as  to  repairs  prior  to 
the  commencement  of  the  terra,  or  as  soon  after  such  commencement  as  shall 
be  found  practicable,  is  entirely  inconsistent  with  the  covenant  upon  the  part 
of  the  lessee  contained  in  the  original  lease  that  he  will  keep  the  said  wharf 
property  snd  every  part  thereof  and  the  structures  thereon  in  good  and  sufQ- 
cient  repair  and  condition,  and  that  all  such  repairs,  rebuilding,  etc.,  during 
said  term  shall  be  made  and  done  at  his  sole  cost,  charge,  and  expense;  and 
although  it  has  been  admitted  upon  this  record  that  the  plaintiff  did,  during 
tlie  first  term,  keep  and  maintain  the  premises,  and  every  part  thereof,  in 
good  and  sutHcient  repair  and  condition,  such  admission  seems  to  be  incon- 
sistent with  the  further  admission  that  on  the  1st  of  May,  1887,  notwith- 
standing such  repairs,  the  wharves  were  not  in  a  suitable  condition  for  serv- 
ices, the  second  admission  being  predicated,  however,  upon  the  fact  that  the 
pier  and  bulk-head  wereold.  It  seems  to  us  in  the  condition  of  the  proofs  that, 
the  new  lease  not  having  been  executed  until  after  the  commencement  of  the 
term  therein  mentioned,  in  the  absence  of  any  decision  upon  the  part  of  the 
dock  commissioners  that  any  repairs  were  necessary  to  put  the  premises  in  a 
condition  suitable  for  service,  the  only  course  left  to  the  plaintiff  was  to  re- 
fuse to  take  the  lease,  or  to  enter  into  possession  of  the  premises  snd  pay  the 
rent,  having  no  claim  for  want  of  repair.  We  think,  therefore,  that  the  judg- 
ment waa  erroneous,  and  that  the  same  should  be  reversed,  and  a  new  trial 
Jtdeced,  with  costs  to  the  appellant  to  abide  the  event. 


Digitized  by 


Google 


782  nw  Y<aai  8dfi>lembnt  ,  vol.  13.  CSap>  Ct. 


COMKLIN  et  ai.  «.  Xbw  York  El.  B.  Co.  et  oI. 

(Supreme  Court,  Special  Term,  New  Tork  County.    July  2,  ISOO.) 

SvBOJtfsr — Ubfaui,t  in  Perfohmano — Power  or  Coubt  to  Relieve  from. 

A  jadement  restraining  an  elevated  railroad  company  from  operating  ita  road  1» 
a  Mreet  in  front  of  plaintifFs'  premisea  provided  that  the  injunction  sbonUl  not  be- 
come operatlv«  unless  plaintiffs,  within  80  days,  tendered  to  the  company  a  retoaae 
of  their  easements  in  the  street.  iJeZd,  that  the  expiration  of  the  period  limited 
for  making  the  tender  would  not  prevent  the  court  from  thereafter  extending  the 
time,  as  courts  have  the  inherent  power  to  control  their  judgments  in  tb*  interest* 
of  justice,  and  Code  Civil  Proc.  N.  Y.  i  78S,  expressly  empowers  courts  te  relieve  • 
party  from  the  consequenoea  of  an  omission  to  do  an  act  required  to  be  done  within 
a  prescribed  time. 

At  chambers.  Action  by  Frederick  N.  Conklin  and  others  against  the  Kew 
York  Elevated  Ilailroad  Company  and  the  Manliattan  liailway  Company  f<» 
past  damages  sustained  by  the  construction  and  operation  of  defendants'  ele- 
vated railroad,  for  an  injunction  to  restrain  such  further  operation.  A  judg- 
ment was  entered  in  plaintiffs'  favor  on  April  17,  1890,  but  it  was  therein 
provided  that  tlie  injunction  should  be  wtiolly  inoperative,  unless  plaintiffs, 
within  60  days,  tendered  to  defendants  a  conveyance  and  release  of  all  their 
easements  in  ttie  street  appropriated  by  defendants'  railroad,  and  unless  within 
5  days  after  such  tender  defendant  failed  or  refused  to  accept  the  same,  and 
paid  or  tendered  to  plaintiffs  $4,0U0,  with  interest  from  the  date  of  the  judg- 
ment. No  tender  of  the  deed  was  made  by  plaintiffs  within  the  60  daysabove 
provided,  but  on  June  21st,  5  days  after  the  expiration  of  the  60  days,  an  ea$ 
parte  order  was  made,  extending  the  time  for20  days.  Defendants  now  mov* 
that  said  order  be  set  aside.    For  former  report,  see  12  N.  Y.  Supp.846. 

Henry  ff.  Attoater,  (Peckham  <&  Tyler,  of  counsel,)  for  plaintiffs.  Brain- 
ard  Tolleg,  {Davis  <&  Rapallo,  of  counsel,)  for  defendants. 

Inobahau,  J.  A  motion  is  made  to  vacate  an  order  of  the  court  granted 
on  the  2lBt  of  June,  1890,  upon  the  ground  tliat  the  court  bad  no  power  to 
grant  the  order;  it  appearing  that  the  time  within  which  the  plaJntifEs  were 
to  comply  with  the  terms  of  the  judgment  had  expired  prior  to  the  making  at 
the  order,  which  extended  the  time  20  days  from  date.  Counsel  for  defend- 
ants expressly  waives  any  objection  to  the  order  on  the  ground  that  no  notice 
was  given  of  the  application,  and  consents  that  the  only  question  to  be  deter- 
mined is  whether  or  not  the  court  has  power  to  make  the  order  upon  notieeto 
the  defendants.  It  is  clear  that  the  court  had  power  to  make  the  order.  In 
the  case  of  Genet  v.  Canal  Co.,  113  N.  Y.  475,  21  N.  E.  Rep.  390.  It  is  stated: 
"  The  general  practice  permits  courts  to  control  tlieir  judgments  in  the  inter- 
ests of  justice. "  And  in  Hatch  v.  Bank,  78  N.  Y.  489,  it  was  held  that  tb» 
power  of  the  court  over  its  own  judgments  was  an  inherent  power,  and  not 
limited  in  matters  of  substance  by  tlie  Code.  The  judgment  in  this  action 
provided  that,  upon  the  plaintiffs  failing  to  tender  a  conveyance  within  a  cer- 
tain time,  the  injunction  granted  should  be  Inoperative,  and  defendants  claim 
that  the  court  had  no  power  to  relieve  against  a  default  in  making  such  ten- 
der. From  the  authorities  above  cited  it  would  appear  that  the  power  of  the 
court  over  its  own  judgments  is  unlimited,  and  by  section  783  of  tlie  Code  the 
power  is  expressly  given  to  relieve  the  party  from  the  consequences  of  as 
omission  to  do  the  act  which  is  required  to  t>e  done  within  a  prescribed  time^ 
and  allow  such  an  act  to  be  done;  and  under  tbis  provision,  and  the  unlimited 
power  of  the  court  over  its  judgments,  tlie  order  was  properly  granted*  Ap- 
plication to  vacate  will  therefore  be  denied. 
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In  re  Darling's  Estatb. 
In  re  Mills. 
ySupreme  Court,  OeneraX  Term,  Second  Department.    Febrnaiy  U,  1891.) 

LUITATION  OV  ACnONS — LlABILTTIBS  OT  E^XICTITOB. 

Where  an  executor  pays  over  assets  to  legatees  ia  advance  of  fhe  final  settlement 
of  the  estate,  and  thereafter  a  judgment  for  costs  is  recovered  against  the  estate  In 
an  action  brought  by  him,  tbe  statute  of  limitations  is  no  defense  to  proceedings  to 
compel  an  accountiog  by  him,  brought  by  the  judgment  creditor. 

Appeal  from  surrogate's  court,  Suffolk  coantj. 

Petition  by  Daniel  K.  Davis  and  another,  as  administrators  with  the  will 
annexed  of  Elizabetli  Jayne,  deceased,  for  an  accounting  by  Benjamin  S.  Mills. 
as  execotor  of  the  last  will  and  testament  of  Clarissa  Darling,  deceased;  to 
wtaloh  the  executor  set  up  the  statute  of  iirnitations.  It  appeared  tliat  in  1871, 
without  any  accounting,  he  had  paid  to  the  leg^atees  under  tbe  will  all  the  as- 
sets remaining  in  his  hands  after  payment  of  debts  and  expenses.  In  1886 
he  brought  an  action  as  executor  upon  a  note  made  payable  to  the  order  of  hit 
testatrix  by  the  petitioners'  testatrix,  Elizabeth  Jayne,  in  which  action,  on 
appeal  to  the  court  of  appeals,  (21  N.  E.  Rep.  68,)  final  judgment  was  ren- 
dered against  him  and  in  favor  of  the  petitioners  for  costs;  and  this  proceed- 
ing was  brought  by  them  to  compel  payment  of  the  judgment.  The  surrogate 
held  the  statute  of  limitations  a  valid  objection,  and  denied  the  application. 
The  petitioners  appeal  from  the  order  entered  thereon. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

Thomas  J.  Ritch,  for  appellants.    George  T.  Stackpole,  for  respondent. 

Babmabd,  p.  J.  An  executor  or  administrator  cannot  pay  the  assets  to 
the  next  of  kin  in  advance  of  the  final  settlement  Tf  be  do  so,  and  there  be 
costs  and  charges  put  upon  the  estate  in  an  action  where  the  executor  or  ad- 
ninisti-ator  failed  to  recover,  the  statute  of  limitation  is  no  defense  to  an  ac- 
counting by  the  administrator  or  executor.  Tbe  executor  may  be  even  bound 
by  the  statute  as  between  himself  and  the  heir  or  next  of  kin;  but  it  has  no 
relevancy  to  the  petitioners'  claim  to  be  paid  out  of  the  estate.  The  judgment 
should  be  reversed,  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 


ZiEGLER  r.  Chafin,  Mayor,  et  al. 
{StiprerM  Court,  General  Term,  Second  Department,    March  10,  IWL) 

ChnilS — FOWES  TO  PUBCHASB  W^TBR-WORKS. 

Laws  N.  Y.  1886,  o.  835,  annexing  the  town  of  New  Lots  to  the  city  of  Brooklyn, 
authorized  the  mayor  and  other  officers  of  the  city  to  purchase  the  property  and 
franchises  of  a  water  company  Incorporated  in  tbe  town,  at  such  price  as  might  be 
agreed  npon  by  such  officers  and  the  company,  and,  if  they  should  be  unable  to 
agree  upon  a  price,  power  to  acquire  the  property  and  franchises  by  right  of  emi- 
nent domain  was  given  the  city  "within  two  years  hereafter.  "  Xo  agreement  was 
made  for  the  purchase  of  the  property,  and  no  proceedings  were  taken  to  acquire 
Jtle  to  it  within  two  years  after  the  passage  of  the  act.  Held,  that  the  power  of 
the  olScars  named  to  buy  expired  with  the  two  years  to  wtii<ni  tbo  right  to  take 
by  eminent  domain  was  limited. 

Appeal  from  special  term.  Kings  county. 

Action  by  William  Ziegler  agsiinst  Alfred  C.  Chapin,  mayor  of  the  city  at 
Brooklyn,  and  the  comptroller  and  auditor  of  tiiat  city,  brought  by  plaintiff, 
as  a  tax-payer,  to  have  a  contract  entered  into  by  defendants  on  behalf  of  the 
city  to  purchase  the  property  and  franchises  of  tbe  Long  Island  Water-Sup- 
ply Company  for  the  sum  of  $1,250,000  declared  null  and  void.  A  prelim- 
inary injun<kion  was  granted  in  the  action,  restraining  defendants  from  pur- 
ckMing  said  property,  and  from  carrying  out  the  contract  made  by  them  for 
tbe  purchase  thereof.    Defendants  appeal  from  an  order  granting  a  motion 
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by  plaintiff  to  continue  the  injunction  until  the  trial  and  determination  of  the 
action. 

Argued  before  Barnard,  P.  J.,  and  Dtkhan  and  Pratt,  JJ. 

AlTnet  F.  Jenks,  for  appellants.     William  J.  Gaynor,  tor  respondent. 

Barnard,  P.  J.  The  legislature,  by  chapter  335.  Laws  1886,  annexed  New 
Lots,  one  of  the  towns  of  Kings  county,  to  the  city  of  Brooklyn.  There  was 
a  water  company  in  the  town  of  New  Lots  incorporated  under  the  general 
law  of  the  state  for  the  purpose  of  furniahing  pure  and  wholpsome  water  to 
the  authorities  and  inhabitants  of  the  town.  By  the  annexation  act  the  city 
assumed  the  payment  of  the  contract  price  of  the  water  to  be  furnished  tlie 
town  under  an  existing  contract.  The  city  was  by  the  act  of  annexation 
prohibited  from  distributing  water  within  the  limits  of  ttie  town  until  the 
charter  of  the  water  company  expired.  By  the  fifth  section  of  the  act  it  was 
provided  as  follows:  "The  mayor,  comptroller,  and  auditor  of  the  city  of 
Brooklyn  are  hereby  authorized,  for  and  in  the  name  of  the  city  of  Brooklyn, 
to  purchase  the  reservoir,  well,  machinery,  pipes,  franchises,  and  all  other 
property  of  said  company  when  and  at  such  price  as  may  be  agreed  upon  by 
said  officers  and  by  the  said  company,  by  its  Ix)ard  of  directors,  who  are  hereby 
authorized  to  sell  and  convey  the  same  to  said  city;  and  in  case  said  parties 
shall  be  unahle  to  agree  upon  a  price  for  the  purchase  and  sale  of  tlie  said 
property  of  the  said  company,  then  in  that  case  the  power  to  acquire  said 
property  and  franchises  by  the  right  of  eminent  domain  is  hereby  expressly 
delegated  to  said  city  of  Brooklyn,  and  the  said  officers,  in  the  name  of  and 
for  said  city,  within  two  years  hereafter  may  proceed  to  acquire  and  may  ac- 
quire all  such  property  by  proceedings  such  as  are  required  for  the  acquiring 
of  additional  land  for  railway  purposes,  by  corporations  formed  under  the 
provisions  of  chapter  one-hundred  and  forty  of  the  Laws  of  eighteen  hundred 
and  fifty.  And  all  such  property,  when  thus  purchased  or  acquired,  shall 
thereupon  l>ecome  and  be  a  part  of  the  water  supply  property  of  said  city,  bat 
it  shall  be  held  subject  to  two  mortgages  now  on  said  property,  each  made  to 
secure  the  sum  of  two  hundred  and  fifty  thousand  dollars  and  interest."  Ko 
agreement  was  made  for  the  purchase  of  the  property  within  the  two  yean 
after  the  psissage  of  the  act,  and  no  proceedings  were  taken  within  that  time 
to  acquire  the  title  to  the  property  rights  of  the  wiiter  company  within  two 
years  after  the  passage  of  the  annexation  act.  The  mayor,  comptroller,  and 
auditor  have  now  agreed  with  the  board  of  directors  of  the  water  company 
upon  a  price  for  the  water  company's  property.  We  think  that  the  power  of 
these  ofiicers  to  buy  expired  with  the  limitation  of  two  years,  during  which 
period  the  city  had  the  right  to  take  title  by  eminent  domain.  This  reading 
would  be  in  accord  with  the  general  course  of  legislation.  The  general  rail. 
road  act  provides  fur  an  attempt  to  agree  with  the  owner,  and,  in  case  of  fail- 
ure to  agree,  that  a  condemnation  can  be  had,  and  all  condemnations  since, 
which  have  been  authorized  by  the  legislature,  have  so  far  as  possible  l>een 
based  on  this  general  railroad  act.  This  very  section  is  based  upon  the  gen- 
eral railroad  act.  If  there  had  been  no  limitation  of  the  power  to  condemn, 
the  power  to  buy  would  have  been  continuous,  and  accompanied  by  a  contin- 
uous power  to  condemn.  To  hold  that  the  power  to  agree  upon  a  price  con- 
tinued after  the  power  to  condemn  had  expired  would  subject  the  city  of 
Brooklyn  to  pei-haps  an  exhorbitant  price  for  the  property,  as  there  would  bo 
no  method  by  which  a  disinterested  tribunal  could  be  appointed  with  power 
to  establish  a  price  as  between  the  parties  to  the  purchase.  The  power  to 
agree  upon  a  price,  whenever  given,  is  expressly  followed  by  the  right  to  con- 
demn, and  that  is  limited  by  time.  Both  must  fail  together.  We  are  strength- 
ened in  tliis  view  by  chapter  583,  Laws  1888.  By  this  act  all  local  and  spe- 
cial laws  were  combined,  and  a  complete  system  of  condemnation  of  lands 
and  rights  for  its  water  supply  was  given  to  the  city.     The  commissioners  of 
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city  works  could  with  the  consent  of  the  common  council  buy  lands  for  the 
purpose,  and  in  case  of  a  faihire  to  agree  the  right  to  condemn  was  given. 
It  is  true  that  the  consolidation  act  was  saved  by  express  words  from  repeal, 
but  that  act  must  necessarily  stand  as  long  as  the  town  rights  of  Xew  Lots 
were  protected  by  it.  There  was  no  intent  by  saving  the  consolidation  act  to 
retain  certain  provisions  in  it  which  had  become  inoperative  by  lapse  of  time, 
and  that  the  legislature  deemed  section  5  of  the  consolidation  act  as  without 
further  force  is  seen  from  the  substitution  of  a  power  to  take  by  condemna- 
tion the  lands  as  part  of  the  general  city  system.  The  order  should  therefore 
be  affirmed,  with  costs  and  disbursements.    All  concur. 


Palen  v.  Busiinell  et  al. 
{Supreme  Court,  Special  Term,  New  York  County,    December  3, 188B.) 

1.  VALISITT  or  RbCBITEK'S  APPOINTMBNT^tiACHBS. 

In  an  action  by  a  receiver  in  supplementary  proceedings  to  set  aside  aa  frando- 
lent  a  transfer  of  the  judgment  debtor's  property,  the  transferee's  executors,  who 
have  been  substituted  as  defendants  in  his  place,  cannot,  by  supplemental  answer, 
86  years  after  the  commencement  of  the  action,  raise  the  question  of  tbe  regularity 
and  validity  of  the  receiver's  appointment,  where  tbe  transferee  himself  during  his 
life-time  never  attempted  to  do  so. 

tl  VSAITDDLBNT  CONVBTANCBS— ACTION  TO  BbT  ASIDB— JuDOMBNT  DbBTOK'S  DiSCHJJMI 

IK  Baskkcptct— Effect. 

By  filing  his  bill  to  set  aside  the  transfer  of  tbe  property  by  the  judgment 
debtor  as  in  fraud  of  tbe  rights  of  the  judgment  oreoltors  the  receiver  acquired 
an  equitable  lien  against  the  property,  which  is  not  defeated  by  the  fact  that  the 

Judgment  debtor  subsequently  filed  his  petition  in  bankruptcy,  and  was  discharged 
rom  all  his  debts ;  nor  does  such  discharge  prevent  the  f  rauonlent  transferee  from 
being  held  responsible  for  the  property  transferred  or  its  value. 

8.  Same — Pakt  Patmbnt  of  Judomekt — Laches  in  Fleadino. 

The  fraudulent  transferee,  who  lived  2i  years  after  the  commencement  of  the  ao- 
tion,  was  guilty  of  gross  neglect  In  not  pleading  a  part  payment  of  the  judgment 
■Jleged  to  have  been  made  by  the  judgment  debtor  shortly  after  the  rendluon  of  the 
judgment,  and  the  transferee's  executors  will  not  be  permitted  to  set  up  such  pay- 
ment by  a  supplemental  answer. 

4.  Same — Ueath  of  Judgment  Ckbditor — Effect  on  Rbcbivbksrip. 

The  death  of  tbe  judgment  creditors  will  not  prevent  the  receiver  from  prosecut- 
ing the  action  on  the  ground  that  there  is  no  one  in  being  Interested  in  the  receiv- 
ership, where  the  judgment  creditors  have  left  heirs  entitled  to  receive  any  mon- 
eys collected  on  the  judgment. 

On  motion  for  leave  to  file  supplemental  answer. 

This  action  was  originally  instituted  in  1863  by  William  Palen,  as  receiver 
in  supplementary  proceedings  of  Henry  Bange,  against  said  Bange  and  one 
Ezra  L.  Bushnell,  to  whom  said  Bange  was  alleged  to  have  conveyed  prop- 
erty in  fraud  of  his  creditors.  Defendant  Bushnell  died  June  13,  1887,  leav- 
ing a  will  by  which  he  appointed  Adelaide  £.,  his  wife,  executrix,  and  Ezra 
D.  Bushnell  and  Albert  Van  Der  Werken  executors.  At  the  time  of  defend- 
ant Bushneil's  death  the  action  was  pending  before  a  referee,  and  was  subse- 
quently revived  against  tbe  executrix  and  executors.  See  4  N.  Y.  Supp.  64, 
and  21  N.  £.  Bep.  1118,  mem.  Tbe  executors  then  made  this  motion  tor 
leave  to  file  a  supplemental  answer,  the  fourth  paragraph  of  which  is  as  fol- 
lows:  "Further,  these  defendants  answeringsupplementally  as  aforesaid  upon 
information  and  belief  allege  (1)  tliat,  us  set  forth  in  paragraph  3  of  the  com- 
plaint, the  judgment  under  which  the  plaintiff  claims  title  to  bring  and  main- 
tain this  action  was  a  contract  debt  upon  promissory  notes  of  the  defendant 
Bange,  made  by  him  in  1860,  and  thereon  action  was  commenced  by  the  payee 
in  July,  1862,  and,  on  default  of  said  Bange  to  answer,  the  said  judgment 
was  entered  against  him  on  August  14,  1862.  (2)  Tliat  said  judgment  was 
recovered  as  aforesaid  twenty-seven  years  ago,  and  under  the  statute  is  paid 
and  satisfied,  more  than  twenty  years  having  elapsed  since  its  recovery.  (3) 
V.13N.Y.8.Q0.6 — 60 
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Tbat  in  February,  1868,  said  Henry  Bange  filed  hla  petition  in  InnlEraptcy  in 
the  district  court  of  the  United  States  for  the  southern  district  of  New  Yoi^, 
he  was  therein  adjudged  a  bankrapt,  and  on  June  22,  1868,  be  was  dis- 
charged in  said  court  in  banlcruptcy  from  all  his  then  debts,  including  the 
judgment  debt  set  forth  in  the  complaint,  which  was  a  provable  debt  in  said 
proceeding,  and  of  which  proceeding  the  plaintiff  bad  dne  notice  and  Icnowl- 
edge.  (4)  That  soon  after  the  recovery  ot  said  judgment,  to-wit,  on  or  about 
April  27,  1863,  said  Bange  transferred  and  delivered,  to  be  credited  on  said 
Judgment,  notes  and  assets  belonging  to  him  to  the  amount  and  value  of 
$8,686.89,  and  the  same  were  received  by  plaintiff  for  the  judgment  creditors 
aforesaid  as  a  credit  thereon,  or  in  satisfaction  thereof . "  In  their  proposed 
supplemental  answer  the  executors  also  allege  that  the  judgment  creditors  had 
died,  and  that  there  is  no  one  in  being  Interested  in  the  receiYership.  or 
entitled  to  receive  any  moneys,  except  the  receiver  himself.  On  the  hear- 
ing of  the  motion,  however,  plaintiff  introduced  aflSdavits  showing  tliat  the 
judgment  creditors  bad  left  widows  and  nephews  and  nieces  entitled  to  re- 
ceive any  moneys  collected  on  the  judgment. 

William  C.  Holbrook,  {Ndiion  Merrill,  of  counsel,)  for  plaintiff.  B.  M. 
Whitehead,  for  defendants. 

FATTEBaoM,  J.  This  is  an  application  made  on  behalf  of  the  executors  of 
X.  L.  Bnsbnell,  deceased,  for  leave  to  Ble  a  supplemental  answer  in  this  ac- 
tion, which  has  been  pending  in  this  court  for  26  years,  and  which  was 
brought  by  the  plaintiS,  as  receiver  of  the  property  of  Henry  Baiige,  a  judg- 
ment debtor,  to  recover  certain  property,  or  the  value  thereof,  which  it  is 
claimed  was  unlawfully  transferred  to  Mr.  Bushnell  in  bis  life-time,  the  ac- 
tion having  originally  been  brought  against  him,  and,  since  liis  death,  having 
been  revived  against  bis  personal  representatives.  Concerning  the  right  of 
the  plaintiff,  as  receiver,  to  maintain  the  action,  no  question  can  be  raised  at 
this  time,  unless  the  defendants  are  permitted  to  set  up  certain  matters  which 
they  now  desire  to  urge  respecting  the  regularity  and  legality  of  his  appoint- 
ment as  receiver.  To  refer  to  such  mattera  speciUcally,  they  may  be  btated 
as  follows:  First,  that  the  receiver  never  had  any  right  to  institute  this  ac- 
tion, because  he  never  received  any  authority  from  the  court  to  commence 
or  maintain  it;  second,  that  he  is,  and  has  been  for  many  years,  a  non-resident 
of  this  state;  third,  that  he  was  never  regularly  appointed  receiver; /burtA, 
that  be  filed  an  improper  boud,  and  that  there  is  no  one  now  living  liable 
upon  the  Ixind.  So  far  as  all  these  matters  are  concerned,  1  thinic  they 
have  been  disposed  of  by  what  has  been  determined  in  proceedings  in  the 
second  department,'  referred  to  in  the  opposing  afiSdavlts,  and  fully  presented 
on  the  argument  of  this  motion ;  but  whether  they  have  or  not,  it  is  dear 
they  were  all  known,  or  might  have  been  known,  to  Mr.  Bushnell  during 
his  life,  and  after  this  lapse  of  time  it  is  too  late  to  introduce  them  as  defenses 
to  the  action  simply  because  the  substituted  defendants  did  not  know  until 
their  counsel  discovered  that  which  was  known,  or  might  have  been  known, 
to  Mr.  Bushnell  during  his  life-time. 

The  matter  sought  to  be  set  up  in  the  fourth  paragraph  of  tlie  proposed  sup- 
plemental answer  should  not  be  allowed  to  be  interposed,  for  the  presump- 
tion of  payment  therein  referred  to  can  scarcely  be  indulged,  in  the  face  of 
the  fact  that  this  action  has  been  pending  for  26  years;  but,  further  than 
Uiat,  it  seems  that  the  general  term  of  this  court  has  already  passed  upon 
that  question,  and  it  has  been  disposed  of  by  its  dedsion.* 

Concerning  the  discharge  in  bankruptcy,  which  is  sought  to  be  set  up,  I 
tliink  that  should  not  be  allowed.  If  I  understand  the  facts  correctly,  the 
rflceiv«r'8  action  was  brought  in  1863.    The  national  bankrupt  act  was  not 

>aM  note  at  end  of  case.  'See4N.  T.  Sofp.  Ot. 
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passed  until  1867.  The  receiver's  action  was  virtually  to  set  aside  a  transfer 
of  the  property  claimed  to  be  fraudulent  as  against  the  judgment  creditor  rep- 
resented  by  the  receiver,  and  by  the  Qliug  of  his  bill  he  acquired  an  equitable 
lien  against  the  property,  and  the  subsequent  discharge  of  the  judgment  debtor 
does  not,  in  my  opinion,  defeat  that  equitable  lien,  or  prevent  the  fraudu- 
lent transferee  being  held  responsible  for  that  property  transferred,  or  its 
value. 

The  allegation  as  to  the  transfer  of  notes  and  assets  in  1863,  contained  in 
the  fourth  subdivision  of  the  fourth  paragraph,  ought  not  to  be  allowed  to  be 
pleaded  now,  after  a  lapse  of  a  quarter  of  a  century,  and  in  view  of  the  gross 
neglect  of  Mr.  Bushmill  in  setting  it  up  during  bis  life-time,  for  he  did  not  die 
until  June,  1887.  24  years  afler  this  transactiiMi  is  said  to  have  occurred. 

The  only  remaining  matter  sought  to  be  placed  before  the  court  by  this 
supplemental  answer  is  that  there  is  no  one  in  being  interested  in  tlie  receiv- 
ership, or  entitled  to  receive  any  moneys  thereunder,  except  the  receiver  him- 
self. But  this  is  fully  disposed  of  by  the  affidavits  of  Mr.  Nelson  Merrill,  the 
attorney  for  the  plaintiff,  and  of  Mr.  Holbrook.  On  the  whole  case  I  am  de- 
cidedly of  the  opinion  that  this  application  is  without  merit,  and  that  the  ends 
of , justice  would  not  be  subserved  by  grunting  it  in  any  of  its  branches.  Mo- 
tion denied,  with  $10  costs. 

NOTE. 

In  January,  1888,  the  ezecuton,  as  substituted  defendaata,  made  a  motion  in  E3ngs 
county  to  vacate  the  order  appointing  plaintiff  as  reoeiver  on  account  of  irregularities 
in  bis  appointment.  This  motion  was  denied,  and  on  appeal  to  the  general  term  of  the 
supreme  court  for  the  second  department  the  following  opinion  was  filed :  "Dtxman, 
J.  This  is  ao  appeal  from  an  order  of  the  county  judge  of  Kings  eounty  denying  a  mo- 
tion to  vacate  an  order  appointing  a  receiver  in  prooeedlags  supplementary  to  execu- 
tion, and  remove  his  bona  from  the  flies  of  the  county  clerk,  and  vacate  all  his  proceed- 
ings. The  motion  was  made  by  the  judgment  debtoc,  and  the  order  wbteh  he  desires 
to  annul  was  made  in  October,  1S63.  After  his  appointment,  and  in  the  year  1868,  the 
receiver  commenced  an  action  against  the  judgment  debtor  and  Ezra  L.  Bushnell  for 
the  recovery  of  property  alleged  to  have  beeo  transferred  by  the  judgment  debtor  in 
fraud  of  creditors,  winch  has  been  tried  before  a  referee,  who  found  all  the  facts  io 
favor  of  the  receiver,  and,  among  other  things,  found  In  favor  of  his  appointment, — 
that  Is,  that  he  was  reg^ularly  appointed  as  such  reoeiver.  Our  oondaaion  also  is  that 
the  appointment  of  the  receiver  was  regular,  and  that  the  motion  for  his  removal  was 

groperiy  denied.    The  order  appealed  from  should  bo  afBnaad,  with  910  costs  and  dis- 
uraements. " 


Farkek  et  al.  v.  Linden  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department,    Tetooary  U,  1801.) 
SaniNO  AsiDB — FKBMATuaa  Judombiit. 

A  judgment  entered  before  one  of  the  defendants'  time  to  answer  has  expired 
will  be  set  aside  as  premature  on  the  aiwlication  of  such  defendant,  though  on  the 
trial  of  the  case  there  has  been  an  adjudication  of  her  death. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  Parker  and  Robert  Graham,  executors,  etc.,  of  James  Lin- 
den, deceased,  against  Mai-ia  Linden,  James  Lego,  alias  Lythgoe,  and  others, 
for  the  construction  of  the  will  of  James  Linden,  for  a  sale  of  testator's  realty, 
and  for  a  decree  declaring  certain  legacies  as  having  lapsed  by  the  death  of  the 
devisees  during  testiitor's  life-time.  The  will  was  dated  November  9,  1879, 
and  testator  died  in  New  York  City  on  June  10, 1885.  One  of  the  devisees — 
testator's  half-sister,  Jane  Lego,  alias  Jane  Smith — went  to  Australia  from 
Liverpool,  £ng.,  about  1837.  She  was  then  22  years  old.  Afterwards  she 
went  to  New  Zealand,  and  her  relatives  had  not  heard  from  her  for  about  50 
years.  The  court  found  as  a  conclusion  of  law  that  the  devise  to  her  had 
lapsed,  and  that  as  to  it  teiitator  had  died  intestate.  Judgment  was  entered 
accordingly.  Subsequently  the  attorney  for  the  executors  moved  that  the 
judgment  be  set  aside  as  premature  and  irregular  on  the  ground  that  before 
the  entry  of  judgment  said  devisee  Jane  Smith  had  made  a  motion  to  be  al- 
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lowed  to  come  In  and  defend  on  an  affidavit,  verified  before  the  United  States 
consul  at  Auckland,  N'ew  Zealand,  establishing  her  identity;  that  such  motion 
was  granted,  and  40  days  given  her  in  which  to  answer;  and  that  such  time 
bad  not  yet  expired.  The  motion  to  set  aside  the  judgment  was  denied,  from 
which  order,  as  well  as  from  the  judgment  itself,  plaintiffs  appeal.  For  former 
report,  see  13  N.  Y.  Supp.  95. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bsadt  and  Daniels,  JJ. 

/.  jr.  Miller,  for  appellants.    A.  J.  Skinner,  for  respondents. 

Van  Brunt,  P.  J.  The  question  opon  the  appeal  from  the  order  is  whether 
the  court  should  have  vacated  the  judgment  which  had  been  entered  herein, 
it  appearing  that  at  the  time  of  the  entry  of  the  judgment  the  time  to  answer 
of  one  of  the  defendants  had  not  expired.  It  dues  not  seem  necessary  to  dis- 
cuss at  length  any  such  proposition.  It  is  true  that  upon  the  trial  of  the  case 
there  had  been  an  adjudication  that  this  defendant  was  dead;  but  it  would 
seem  that  she  was  very  much  alive,  notwithstanding  the  adjudication,  and 
that  she  had  appeared  in  the  action,  and  bad  been  granted  leave  to  answer  the 
complaint,  which  time  to  answer  had  not  expired  at  the  time  of  the  entry  of 
the  judgment.  She  was  a  necessary  party  to  the  action.  She  was  not  in  de- 
fault; and  the  judgment,  therefore,  was  clearly  Irregular,  and  should  have 
been  set  aside.  The  order  appealed  from  should  l>e  reversed,  with  $10  coats 
and  disbursements,  and  the  motion  to  set  aside  the  judgment  granted. 

As  for  the  appeal  from  the  judgment,  a  motion  having  been  made  to  set 
that  aside  for  irregularity  in  reference  to  the  additions  made  thereto,  which 
motion  was  denied,  and  upon  appeal  the  order  entered  thereupon  reversed, 
and  the  motion  granted,  it  is  not  necessary  to  consider  the  same.  The  ap- 
peal, therefore,  from  the  judgment  should  be  dismissedt  without  costs.  AU 
concur. 


BiEOEB  r.  Fahts  Watoh-Case  Co. 
(Oitt/  Court  of  Brooklyn,  Oeneral  Term.    Harob  88, 1891.) 

Costs— Action  fob  Personal  Injuribs. 

An  action  by  an  employe  for  Injuries  snatained  by  reason  of  a  defective  appli- 
ance is  not  an  action  for  an  "asaaultand  battery, "  witbin  the  meaning  of  Code  Civa 
Froc.  N.  T.  i  8228,  aubd.  3,  providing  that  if  the  plaintUt  in  an  action  for  aaaaolt 
and  battery  recovers  less  than  $Dd  be  shall  have  costs  not  to  exceed  the  amonnt  of 
his  recovery. 

Appeal  from  trial  term. 

Action  by  John  Bieger  against  the  Fabys  Watch-Case  Company.    Flaintilf 
appeals. 
Argued  before  Clement,  C.  J.,  and  Van  Wtok,  J. 
Wilber  <£  Oldham,  for  appellant.     Wetmore  A  Jenner,  for  respondent. 

Van  Wtck,  J.  The  plaintiff  in  bis  complaint  alleges  that,  while  in  tbs 
employ  of  defendant,  he  was  engaged  in  worliing  upou  a  die  and  punch  ma- 
chine, where  he  lost  a  finger,  without  any  negligence  on  his  part,  but  through 
the  negligence  of  defendant  in  permitting  the  machine  to  become  defective. 
He  recovered  a  verdict  for  six  cents.  Defendant  was  allowed  to  tax  costs  la 
his  own  favor,  though  plaintiff  claimed  that  be  should  have  been  allowed 
costs  to  the  extent  of  his  verdict.  Whether  the  plaintiff  or  defendant  is  en- 
titled to  costs  is  the  only  question  before  us,  and  this  turns  upon  whether  or 
not  this  is  an  action  for  an  "assault  and  battery"  within  the  meaning  of 
Code  Civil  Proc.  §  3228,  subd.  3.  This  section  expressly  provides  that  if  the 
plaintiff  in  an  action  for  assault  and  battery  recovers  less  than  fifty  dollars  he 
shall  have  costs  not  to  exceed  the  amount  of  his  recovery. 

Under  our  Code  practice,  the  difference  between  actions  in  matter  of  form 
only  has  vanished,  but  their  intrinsic  differences  still  exist.     This  often  ren- 
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deis  it  still  necessary,  in  the  construction  of  a  statutory  provision,  to  read  it 
in  tlie  liglit  of  the  intrinsic  differences  iietween  the  several  kinds  of  common- 
law  actions.  Qoulet  v.  Aaseler,  22  N.  Y.  225,  228.  For  injuries  to  the  per- 
son, there  were  two  forms  of  action  at  common  law, — trespass  and  trespass  on 
the  case.  Chase's  Bl.  734.  The  true  test  of  whether  the  grievance  belongs 
to  one  or  the  other  of  these  is,  was  tiie  injury  the  immediate  or  mediate  re- 
sult of  the  act  of  the  defendant'i*  "It  is  a  settled  distinction  that  where  an 
act  is  done  which  is  itself  an  immediate  injury  to  another's  person  or  prop- 
erty, then  the  remedy  is  usually  by  an  action  of  trespass  vi  et  armis;  but  when 
there  is  no  act  done,  but  only  a  culpable  omission,  or  wlien  the  act  is  not  im- 
mediately injurious,  but  only  by  a  consequence  and  collaterally,  there  no  ac- 
tion of  trespass  will  lie,  but  an  action  on  a  special  case  for  the  damages  conse- 
quent on  such  omission  or  act.  2  Coolpy,  61.  Comm.  120.  It  is  reasonable  to 
suppose  that  the  law-makers  had  in  mind  an  a<;tion  vi  et  armis  against  the  per- 
son when  they  used  the  words,  "an  action  to  recover  damages  for  assault  and 
battery,"  and  meant  to  exclude  an  action  for  injury  to  the  person  by  negli- 
gence, which  at  common  law  was  an  action  on  the  case.  The  Code  of  Civil 
Procedure  makes  this  distinction  between  an  action  for  assault  and  battery 
and  one  for  negligence.  Section  2863,  subd.  3,  denies  jurisdiction  to  justices 
of  the  [leace  of  an  action  "to  recover  damages  for  an  assault  and  battery." 
Section  2862,  subd.  2,  confers  upon  such  justices  jurisdiction  of  an  action  "to 
recover  damages  for  a  personal  injury."  Blin  v.  Campbell,  14  Johns.  432; 
Vandenhurgh  v.  Truax,  4  Denio,  464;  Ben.  Just.  (1878  Ed.)  p.  114;  Ben. 
Just.  ( 1889  Ed.)  pp.  129, 180;  Argersinger  v.  Lever,  17  Civil  Proc,  R.  353, 355; 
Cotdter  V.  Express  Co.,  56  N.  Y.  585.  The  fair  construction  of  these  provis- 
ions gives  justices  jurisdiction  of  an  action  for  negligence,  and  denies  them 
that  of  an  action  for  assault  and  battery.  This  being  so,  the  intention  is 
equally  clear  in  section  8228,  subd.  3,  to  give  the  defendant  costs  in  actions  of 
which  justices  have  jurisdiction  if  plaintiff  recovers  less  tli  n  fifty  dollars. 
To  hold  this  to  be  an  action  of  assault  and  battery  for  the  purpose  of  costs  and 
not  such  for  that  of  jurisdiction  where  the  exact  language  is  used  in  both 
sections,  and  one  of  them  expressly  refers  to  the  other,  would  be  a  refinement 
that  could  subserve  no  useful  end.  We  have  not  overlooked  the  decision  in 
Qarrahrant  v.  Sidlivan,  13  Civil  Proc.  B.  196,  which  la  in  conflict  with  our 
views,  but,  as  there  is  no  opinion  in  that  case,  we  do  not  feel  called  upon  to 
yield  our  convictions  to  it.    Judgment  and  order  must  be  affirmed  with  costs. 


D'Oro  v.  Atlantic  Avb.  B.  Co. 
(Oiti/  Court  of  Brooklyn,  Oeneral  Term.    March  24,  I89L) 

L  Street  Railwats— 1n*uet  to  Pbbson  on  Tkack. 

While  plaintiff  in  the  performance  of  his  duties  was  flagging  an  approaohlng 
train  at  a  public  crossing  he  was  knocked  down  by  defendant's  borae-car,  althougE 
he  was  in  plain  view  of  the  driver  for  several  hundred  feet  before  the  oar  came  up 
to  where  he  was  standing.  Held,  that  proof  of  these  facts  justified  the  inference 
of  negligence  on  the  part  of  defendant  and  want  of  negligence  on  the  part  of  plain- 
tiff. 

IL  Bake— Goi7TsrBrTORT  Neouobncb. 

A  charge  that  If  plaintiff  stepped  back  and  came  into  collision  with  the  oar  In 
consequence  of  stepping  back,  and  the  the  car  would  not  have  struck  him  if  he  had 
not  stepped  back,  then  he  could  not  recover,  was  properly  refused  as  too  general. 

a.  Same. 

A  charge  that  It  was  the  duty  of  plaintiff  to  look  and  listen  for  a  car  approaching 
on  defendant's  track,  and  that.  If  he  did  not,  in  the  opinion  of  the  jury,  discharge 
that  duty  in  that  respeut,  he  cannot  recover,  is  too  broad,  as  it  assnmes,  as  a  matter 
of  law,  that  plaintiff  was  bound  to  turn  round  from  the  steam-cars  wnioh  be  was 
flagging  and  look  for  defendant's  car. 

Appeal  from  trial  term. 

Action  by  Christian  D'Oro  against  the  Atlantic  Avenue  Bailroad  Company. 
There  was  a  verdict  for  plaintiff,  and  from  the  judgment  entered  thereon  do- 
fendant  appeals. 
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Argued  before  Van  Wyck  and  Osborne,  JJ. 

Tracy,  McFarland,  Iviru,  Boardman  <fe  Piatt,  for  appellant.  R.  H.  Car- 
penter, for  respondent. 

Vas  Wyck,  J.  This  is  an  action  to  recover  damages  for  personal  injniies 
alleged  to  have  been  inflicted  through  the  negligence  of  defendant.  The  juiy 
rendered  a  verdict  of  ®500for  the  plaintiff.  From  the  judgment  entered  there- 
upon, and  from  the  order  denying  the  usual  motion  for  a  new  trial,  the  de- 
fendant api)eal3.  The  counsel  of  appellant,  in  his  oral  and  printed  argument, 
invites  our  attention  to  only  three  exceptions,  which  will  be  considered  in  the 
order  in  which  they  were  talcen. 

The  first  exception  raises  the  point  that  the  evidence  was  insufficient  to 
carry  the  case  to  the  jury  on  the  negligence  of  defendant  and  on  the  freedom 
of  plaintiff  from  negligence,  and  that  the  complaint,  on  these  grounds,  should 
have  been  dismissed.  We  have  carefully  read  and  considered  the  testiuiony, 
and  are  not  impressed  with  the  force  of  this  objection.  There  is  testimony  in 
the  case  which  tlie  jury  seem  to  liave  credited,  and  which,  if  true,  establishes 
that,  at  the  time  of  the  accident,  tlie  plaintiff  was  in  the  employ  of  the  T^ng 
Island  Railroad  Company  as  a  flaguian,  at  the  junction  of  Washington  and 
Atlantic  avenues,  where  the  steam-cars  running  through  Atlantic  avenue 
cross  Washington  avenue.  The  defendant  operates  a  horse-car  line  which 
comes  down  Washington  and  turns  into  Atlantic  avenue,  running  very  close 
to  the  tracks  of  the  Long  Island  Bailroad  Company  on  Atlantic  avenue.  The 
plaintiff  was  stationed  in  the  space  between  the  two  tracks,  which  was  very 
narrow,  but  had  to  be  occupied  by  him  in  order  to  flag  the  trains  and  prevent 
serious  accident,  as  the  crossing  is  in  great  public  use.  The  space  between 
the  overhang  of  the  horse-car  and  the  posts  of  the  gate  which  usually  closed 
the  Washington- Avenue  crossing  while  the  steam-cars  were  passing  was  16 
to  20  inches.  The  position  of  the  plaintiff  in  this  space  was  a  temporary  one, 
as  the  gate  was  brulten,  and  it  was  necessary  that  a  flagman  should  be  em- 
ployed to  warn  people  of  the  danger  of  passing  trains.  At  the  time  of  the 
accident  a  train  was  approaching,  attended  with  the  usual  and  always  start- 
ling noise  of  a  steam-engine  and  train.  The  plaintiff  was  standing  in  this 
narrow  space,  or  as  nearly  so  as  be  could  estimate,  waving,  in  the  perform- 
ance of  bis  duty,  a  flag  attached  to  a  staff  three  and  one  half  feet  long.  His 
face  was  turned  towards  the  approaching  train  which  he  was  flagging,  and 
his  back  was  turned  towards  defendant's  track.  He,  being  intently  engaged 
upon  his  duties  guarding  the  passage,  did  not  see  or  hear  the  approaching  car 
on  defendant's  track,  while  be  was  in  plain  view  of  defendant's  driver  for 
several  hundred  feet  before  the  car  came  up  to  where  he  was  standing.  De- 
fendant's driver,  without  slackening  his  speed,  drove  right  along,  knocking 
plaintiff  down  with  the  edge  of  the  front  of  the  car,  and  injuring  him.  From 
these  faete  the  inference  of  negligence  on  the  part  of  the  defendant  and  the 
want  of  negligence  on  the  part  of  the  plaintiff  can  be  drawn,  and  a  finding  of 
fact  to  that  effect  thereupon  is  justified. 

The  second  exception  was  taken  to  the  refusal  of  the  court  to  charge  the 
following  request  of  defendant's  counsel:  "I  ask  your  honor  to  charge  the 
jury  that,  if  this  plaintiff  stepped  back,  and  came  in  collision  with  the  car  in 
consequence  of  stepping  back,  and  the  car  would  not  have  struck  him  if  he 
had  nut  stepped  back,  the  plaintiff  cannot  recover."  This  request  was  too 
general,  and  asked  for  a  little  too  much.  Suppose  the  plaintiff,  under  the  cir- 
cumstances surrounding  the  situation,  Intently  absorbed  in  the  performance 
of  his  duty,  waving  his  flag  on  a  three-feet  staff,  had,  in  the  noise  and  excite- 
ment of  the  instant — a  great  steam-eugine  puffing  and  ploughing  by  him — 
stepped  back  one,  two,  or  three  inches,  without  which  he  would  not  have 
been  struck.  We  do  not  think  this,  as  a  matter  of  law,  would  have  relieved 
the  defendant  from  the  charge  of  negligence,  or,  as  a  matter  of  law,  fastened 
upon  plaintiff  the  charge  of  contributory  negligence,  though  It  could  hav» 
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been  taken  into  consideration  by  the  jury  in  determining  botli  questions,  and 
sustained  them  in  dec;idiDg  both  questions  against  either  plaintiff  or  defend- 
ant. 

The  third  exception  was  taken  to  the  refoaal  of  the  court  to  charge  the  x»> 
quest  of  counsel  in  the  following  words:  "I  ask  your  honor  to  charge  tb« 
jury  that  it  was  the  duty  of  this  plaintiff  to  look  and  listen  for  a  car  approach- 
ing on  that  track,  and  that,  if  he  did  not,  in  the  opinion  of  the  jury,  discharge 
that  duty  in  that  respect,  he  cannot  recover."  This  request  was  too  broad, 
also,  for  it  assumes,  as  a  matter  of  law,  that  he  was  bound  to  turn  around 
from  the  steam-cars  he  was  flagging  and  look  for  defendant's  car.  It  was  for 
the  jury  to  say  whether  he  exercised  ordinary  care  in  the  use  of  the  sense  ot 
Bight  to  save  himself  from  injury,  taking  into  consideration  the  necessity  at 
his  situation,  the  character  of  the  duty  he  was  engaged  in,  the  use  of  the  flag, 
the  arrival  of  the  engine  at  the  croesing,  his  ability  or  inability  to  change  his 
position,  and  the  other  circumstances  of  the  situation  at  that  time.  After  ■ 
critical  examination  of  the  teatimony ,  we  do  not  think  the  verdict  should  have 
been  set  aside  as  against  the  weight  ot  evidence,  as  contrary  to  evidence,  or 
as  excessive  in  the  amount  of  damages.  The  judgment  and  order  appealed 
from  must  be  therefore  affirmed,  with  coets. 


KoRUNO  V.  Allxb  it  al. 
(OCty  Comt  <t/°  Brooklyn,  Oeneral  Term.    March  H,  IML) 

1.   NBOUeSKCB— D^KQESOnS  PRBMIBW— STOKltg. 

An  owner  of  real  eatate,  who  keeps  the  tame  In  a  reasonably  safe  condition,  la  not 
liable  to  a  paasei^by  on  the  street  who  is  injured  by  the  falling  of  a  fence  during  a 
storm  of  suiHcient  violence  to  unroof  bouses  and  do  like  damatfe. 

Xb   TbUSTS — NbGLIOENCE  of  TriBTKEB — LlABHilTT  OF  ESTATS. 

A  trust-estate  cannot  be  mulcted  for  personal  injuries snstaliiedtbroagh  thenar 
ligenoe  of  trustees  in  relation  thereto. 
8.  NaaueSKoa— LtABiLiTT  of  Laitdlord. 

Where  the  premises  had  been  rented  for  15  ;ears,  and  there  was  no  evidence  that 
the  fence  was  in  bad  repair  when  the  lease  was  mode,  or  that  defendants  were  to 
make  repairs,  they  are  not  liable.    Following  Norllng  ▼.  AUee,  10  N.  T.  Sapp.  97. 

Appeal  from  trial  term. 

Action  by  John  Norling  aj^ainst  William  H.  Allee  and  others,  as  executors, 
«tc..  of  Joseph  B.  Allee,  deceased.  There  was  judgment  for  plaintiff,  and 
defendants  appeal. 

Argued  before  OsBOBNEand  Yan  Wtce,  JJ. 

T.  B.  Hodgakin,  for  appellants.     W.  H.  Sage,  for  respondent. 

OsBOBi^B,  J.  Plaintiff  brought  this  action  to  recover  damages  for  injuries 
alleged  to  have  been  sustain^  by  him  through  the  negligence  of  the  de- 
fendants, by  reason  of  a  fenee  on  a  portion  of  the  trust-estate  held  by  defend- 
ants falling  upon  him.  The  defendant  William  H.  Allee  alone  was  served, 
and  he  alone  answered.  In  bis  answer  he  denies,  inter  alia,  all  negligenee 
in  maintaining  said  fence,  or  that  it  was  dangerous  or  insecure.  He  further 
alleged  that  the  fence  was  blown  down  by  a  storm  of  extraordinary  and  un- 
usual violence,  and  through  the  act  of  God.  A  further  defense  set  up  was 
that  at  the  time  that  said  fence  was  blown  down  the  premises  were  in  the  poe- 
seasion  and  control  of  one  Hart,  a  tenant,  whose  duty  it  was  to  keep  said  fence 
in  repair.  On  the  flrst  trial  of  this  action  plaintiff  obtained  a  verdict  which, 
on  appeal,  was  set  aside  and  a  new  trial  ordered,  on  the  twofold  ground  that 
the  storm  which  blew  down  said  fence  was  of  such  unusual  violence  that  the 
result  should  be  treated  as  the  act  of  God,  and  not  as  owing  to  the  negligence 
of  defendants,  and  also  that  defendant,  as  trustee,  was  not  liable  for  negli- 
gence, but  that  the  remedy  uf  the  plaintiff,  if  any,  was  against  him  personally. 
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Vide  opinion,  10  N.  Y.  Supp.  97.    On  a  new  trial  had,  at  tlie  close  of  plain- 
tiff's case,  defendants'  counsel  moved  to  dismiss  on  tbe  grounds  (1)  that  no 
negligence  had  been  shown  on  the  part  of  the  defendant  in  regard  to  the  con- 
ditton  of  the  fence;  (2)  that  the  proximate  cause  of  the  accident  was  the  vi- 
olent storm  prevailing  at  the  time,  and  not  the  condition  of  the  fence;  (3) 
that  the  premises  were  in  the  possession  of  one  Hart,  and  that  there  was  no 
evidence  to  show  that  the  defendants  were  responsible  for  the  condition  of  the 
fence,  or  liable  to  make  any  repairs  to  it;  (4)  that  defendants  are  sued  in  their 
representative  capacity  as  executors  and  trustees,  whereas,  if  they  are  liable  at 
all,  they  are  liable  in  their  individual  capacity,  and  that  only  one  of  tbe  de- 
fendants has  been  served  with  process,  and  that  the  others  have  not  appeared. 
The  motion  to  dismiss  was  granted,  and  the  case  now  comes  before  us  again 
on  the  exception  of  plaintiff  to  the  granting  of  said  motion,  and  to  tbe  order 
denying  motion  for  a  new  trial  on  the  minutes.    The  evidence  on  tbe  second 
trial  did  not  differ  materially  from  that  on  the  first  trial.    Indeed,  it  was  in 
some  respects  weaker.     We  think,  for  the  reasons  stated  in  our  previous 
opinion,  the  non-suit  must  be  sustained.    The  principal  point  on  this  appeal, 
to  which  counsel  on  both  sides  addressed  themselves,  was  as  to  the  liability  of 
tbe  defendants  in  their  capacity  as  trustees.     We  are  referred  to  no  new  cases 
which  tend  to  alter  our  views  on  this  point  as  expressed  in  our  previous 
opinion.    It  must  be  borne  in  mind  that  this  action  is  not  one  in  equity  to 
reach  the  trust-estate,  and  to  charge  it  with  the  result  of  the  alleged  n^li- 
gence  of  the  defendants  in  their  capacity  as  trustees.     Willi*  r.  Sharp,  113 
N.  Y.  586,  592,  21  N.  E.  Rep.  705.    It  is  the  ordinary  commonJaw  action  for 
negligence.    Tbe  liability,  if  any,  is  because  defendants  were  negligent,  and 
tbe  fact  that  they  held  the  title  to  tbe  premises  on  which  tbe  fence  stood  fixes 
no  liability  on  them  as  trustees,  nor  does  such  alleged  negligence  create  any 
lien  on  tbe  premises  in  favor  of  plaintiff.     The  case  of  Sogers  y.  Wheeler,  43 
K.  Y.  598,  cited  by  the  learned  counsel  for  the  appellant,  does  not  affect  the 
question  here  in  dispute.    In  that  case  defendants,  as  trustees  for  bondholders, 
conducted  a  railroad,  and  in  the  course  of  such  business,  and  within  its  ordi- 
nary scope,  contracted  to  carry  some  grain.    Tbe  grain  was  burned,  and  de- 
fendants, as  trustees,  were  held  liable  as  common  carriers.    It  there  appeared 
that  they  held  a  lien  on  the  trust  property  to  indemnify  them  for  all  liabilities 
incurred  in  the  management  of  the  railroad,  and  they  were  held  liable  for 
their  contracts  on  the  ground  that  they  received  the  fruits  thereof.     That  case 
certainly  is  no  authority  for  holding  the  trust-estate  here  liable  for  the  misfeas- 
ance or  non-feasance  of  these  trustees  in  not  properly  looking  aftera  fence  on  the 
trust-estate.    To  hold  that  by  an  action  against  one  of  three  trustees  the  trust- 
estate  could  be  mulcted,  or  perhaps  absorbed,  without  giving  the  other  trusties 
or  the  cestuis  que  trustent  an  opportunity  to  be  heard,  is  a  projxtsition  for 
which  we  can  find  no  warrant  in  law  or  in  equity.    On  the  trial  of  the  action 
it  appeared  that  the  premises  in  question  had  been  in  possession  of  one  Hart, 
as  H  tenant,  for  some  15  years,  and  the  fence  in  question  had  been  erected 
for  about  15  years.    There  was  no   evidence  going  to  show  that  the  de- 
fendant trustees  were  to  make  repairs,  or  that  the  fence  was  unsafe  or  out  of 
repair  at  the  time  Hart's  tenancy  began.    In  the  absence  of  such  proof  we 
think  defendants  could  not  be  held  liable  for  the  condition  of  the  fence. 
Ahem  v.  Steele,  115  N.  Y.  203,  22  N.  E.  Rep.  193,  and  cases  there  cited. 
We  are  accordingly  of  opinion  that  tbe  judgment  dismissing  the  complaint, 
and  the  order  denying  the  motion  for  a  new  trial  on  the  minutes,  sbould  be 
aflirmed,  with  costs. 
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Wins  e.  De  la  Bionda  et  al. 
(fUtu  Court  of  BroaMyn,  Oeneral  Term.    Hsrch  23,  1891.) 

Do*M— Nbw  Tbial  m  Ejectmbnt— Extra  Aixowanoe. 

In  ejectment  a  judgment  in  favor  of  nlalntifl  was  affirmed  by  the  general  term 
and  the  court  of  appeals,  and  the  defendant  then  applied  to  special  term  for  a  new 
trial  on  payment  of  costs,  as  provided  by  Code  Civil  Froc.  9.  7.  J 16%,  wbioti  mo- 
tion was  granted.  Held,  that  the  order  granting  the  motion  properly  required  de- 
fendants to  pay  the  extra  allowanoe  awarded  plaintiff,  although  it  was  not  taxed, 
and  although  the  court  in  its  findings  directed  the  allowance  "in  addition"  to  the 
costs. 

An  appeal  from  special  term. 

Action  by  Charles  U.  Wing  against  Bernardo  De  la  Bionda  and  others. 
Defendants  appeal.  For  former  reports,  see  5  N.  Y.  Supp.  550,  and  25  N.  E. 
Rep.  1064. 

Argued  before  Clbment,  C.  J.,  and  Van  Wtck,  J. 

O.  J.  Wells,  for  appellants.     Charles  H.  OtU,  for  respondent. 

Glkhent,  C.  J.  This  is  an  action  of  ejectment,  and  was  tried  at  special 
term,  and  judgment  was  rendered  in  favor  of  the  plaintiff.  An  extra  allow- 
ance was  awarded  in  his  favor  for  the  sum  of  $700.  The  judgment  was 
aflBrmed  by  the  general  term,  (5  N.  Y.  Supp.  550.)  and  the  court  of  appeals, 
(25  N.  E.  Rep.  1064)  and  the  defendants  then  applied  at  special  term  for  a 
new  trial,  on  payment  of  costs,  which  motion  was  granted.  The  learned 
judge  held  that  the  allowance  of  $700  should  be  paid  as  part  of  the  costs, 
and  the  defendants  took  this  apiieal  from  so  much  of  the  order  as  required  the 
payment  of  the  allowanoe.  This  question  does  not  appear  to  have  ever  be- 
fore been  raised,  and  no  authority  directly  in  point  has  been  cited.  The  coun- 
sel for  the  appellnnts  lays  stress  on  the  fact  that  the  court  found  that  the 
plaintiff  was  entitled  to  judgment,  "together  with  his  costs  and  an  extra  al- 
lowance of  seven  hundred  dollars,"  and  that  the  allowance  was  not  taxed  in 
the  bill  of  costs.  It  would  have  been  technically  the  proper  practice,  in  our 
opinion,  for  the  clerk  to  have  included  in  the  bill  of  costs  the  allowance.  It 
Is  the  custom  of  the  clerk  to  indorse  on  the  judgment  roll  the  damages  and 
costs  separately,  including  the  allowance  in  the  costs,  and  it  is  also  usual  for 
the  clerk  to  tax  in  the  bill  of  costs  allowances,  whether  the  party  is  entitled 
to  the  same  under  sections  3252  or  3253  of  the  Code  of  Civil  Procedure.  We 
do  not  think  that  the  fact  that  the  allowance  was  not  taxed,  or  that  the  court 
In  the  findings  directed  an  allowance  in  addition  to  the  costs,  has  any  bearing 
on  the  question  before  us  for  review.  Prior  to  the  Revised  Statutes,  the 
action  of  ejectment  was  simply  to  recover  the  possession,  and  the  party  could 
sue  as  often  as  be  chose,  and  could  only  be  stayed  by  the  court  of  chancery. 
Bates  v.  Steams,  23  Wend.  482.  By  the  Revised  Statutes  it  was  provided  that 
a  judgment  in  ejectment  should  be  vacated  within  three  years  on  payment  of 
all  costs  and  damages.  The  damages  did  not  cover  mesne  profits  prior  to  the 
Code  of  Civil  Procedure.  Lamed  v.  Hudson,  57  N.  Y.  151.  The  provision 
of  the  Revised  Statutes  as  to  new  trials  in  action  of  ejectment  is  re-enacted  in 
section  1525  of  the  new  Code.  The  same  is  allowed  upon  payment  of  all  costs 
and  damages  other  than  for  rents  and  profits  and  for  use  and  occupation. 
The  right  to  the  rents  and  profits  cannot  be  determined  until  after  the  new 
trial,  and  hence  the  defeated  party  should  not  pay  the  same  until  the  title  is 
determined.  It  will  be  seen  that  since  the  Revised  Statutes  the  defendant 
seeking  a  new  trial  in  ejectment  has  been  compelled  to  pay  "all  costs  and  all 
damages"  except  damages  for  mesne  profits.  We  are  of  opinion  that  an  ex- 
tra allowance  is  an  item  of  costs,  just  as  much  as  the  trial  or  term  fee.  The 
word  "allowance"  means  the  sum  granted  as  additional  costs.  Title  of  the 
Code  of  Procedure  was  as  followa:    "Of  the  cost  in  civil  actions."    Section 
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803  provided  that  "there  may  be  allowed  to  the  prevailing  partj  apoa  tbe 
Judgment  certain  sums  by  way  of  indemnity  for  Ua  expenses  in  the  action, 
which  allowances  are  in  this  act  termed  'costs.'"  By  this  section  "allow- 
ances" and  "costs"  had  the  same  meaning,  and  the  expression  "additional" 
allowance  meant  additional  costs.  See  sections  308  and  309  of  Code  of  Pro- 
cedure. See.  also,  Downing  v.  MarshaiU  37  N.  Y.  380,  384;  Chapter  21  of 
the  Code  of  Civil  Frocednre  is  entitled  "Cost  and  fees,"  and  title  2  is  entitled 
"Fixing  the  amount  of  costs,"  and  article  1,  "Sums  allowed  as  costs;  dis- 
bursements." By  a  careful  reading  of  section  3253,  included  in  such  article, 
title,  and  chapter,  it  is  evident  that  an  allowance  is  awarded  as  an  item  of 
costs.  It  is  claimed  that  an  extra  allowance  has  been  awarded  on  the  second 
trial,  and  that  thereby  the  plaintiff  may  receive  an  allowance  of  10  per  cent. 
We  are  only  called  to  decide  whether  the  plaintiff  was  entitled  to  be  paid  the 
allowance  awarded  on  the  first  judgment.  Whether  the  conrt  had  power  to 
grant  the  second  allowauce  need  nut  be  determined  until  the  question  is  pre- 
sented. We  see  no  reason  why  the  plaintiff  was  not  entitled  to  be  paid  tbe 
allowance  included  in  the  judgment,  as  the  Code  provides  that  be  is  entitled 
to  receive  all  costs  and  all  damages  except  mesne  profits.  Order  affirmed, 
with  $10  costs  and  disbursements. 


Albebe  et  al.  v.  KlIia6I.AMD. 
iOOy  Ccnrt  of  Brooklyn,  OenenU  Term.    Harch  88, 189L) 

L  AMOtvtnvT  TO  Pat  Plaintitfs'  Dkbt— Coksisbration — Riobt  or  Aonov. 

Plaintiffs,  •  mother  and  ber  two  children,  ezeouted  a  bond  and  mortgage  of  real 
estate  owned  by  them  for  an  indebtedness  of  the  mother.  Thereafter  defendant, 
having  become  indebted  to  the  mother,  agreed,  in  payment  of  his  debt  to  her,  to 
pay  the  bond  and  mortgage.  Seld,  that  on  his  failare  to  do  so  plaintUfs  oonld 
maintain  an  action  against  him  without  having  themselves  paid  the  bond  and  mort- 
gage. 

S.  SAJia— Fabtibs. 

The  children  were  proper  parties  to  such  action,  even  If  defendant's  promise  was 
made  to  tbe  mother  luone^  and  althongh  they  were  strangers  to  the  consideratioB; 
the  promise  being  for  tlieir  beneflt,  and  the  mother  being  nnder  obligation  to  then 
to  relieve  them  from  the  bond,  and  their  estate  from  the  U«n  of  the  mortgage. 

*.  Sajib. 

Defendant  could  not  object  that  the  holder  of  the  bond  and  mortgage,  to  whom 
be  had  paid  interest,  and  thereby  become  liable  thereon,  was  not  made  a  party  to 
the  action,  he  not  having  demurred  on  that  ground,  and  having  also  a  remedy  b/ 
application  for  an  interpleader. 

Appeal  from  special  term. 

Action  by  Charlotte  Albere.  George  W.  Albere,  and  Emma  Jane  Albere 
against  George  A.  Kingsland.  Defendant  appeals  ^m  an  interlocutory  Jnd|^ 
ment  overruling  his  demurrer  to  the  complaint. 

Argued  before  Van  Wtck  and  Osborne,  JJ. 

Jackson  A  Burr,  for  appellant.    A.  Q.  McVoruild,  for  respondents. 

Van  Wtck,  J.  The  complaint  shows  that  plaintiff  Charlotte  Albere  was 
Indebted  to  defendant  in  the  sum  of  $500;  that  she  and  the  other  plaintiffs, 
ber  children,  executed  their  bond  to  defendant  for  that  amount,  and  execnted 
a  mortgage  to  secure  the  same  on  real  estate  owned  by  the  three  plaintiffs; 
thereafter  the  defendant  assigned  this  bond  and  mortgage  to  one  Hamlia; 
that  thereafter  defendant  Kingsland  became  indebted  to  plaintiff  Cbariotte 
All>ere,  and  in  payment  of  this  indebtedness  the  defendant  agreed  to  pay  this 
bond  and  mortgage  so  assigned  to  Hamlin  and  then  due;  that  thereafter  de- 
fendant paid  the  interest  thereon  till  January  1,  1889,  but  lias  (tiled  to  pay 
the  principal  thereof,  or  the  interest  thereon,  since  Januai-y  1. 1889,  though 
requested  to  do  80.  The  defendant  interposed  a  demurrer  to  this  complaint 
on  two  grounds:  "First,  that  there  is  a  misjoinder  of  parties  plaintiff,  in  that 
tbe  plaintiffs  George  W.  Albere  and  £mma  Jane  Albere  have  ao  intereot  in 
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the  subject-matter  of  this  action;  seoond,  that  the  oomplaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the  defendant."  The 
demnrrer  was  overruied,  and  from  the  Jndgment  entered  thereupon  tb«  de- 
fendant appeals  to  this  court.  We  will  consider  the  second  cause  of  dem  urrer 
first.  Defendant  contends  tliat  bv  bis  absolute  agreement  to  paj  this  past- 
due  bond  and  mortgage  >ie  became  the  {Hrincipal  debtor  to  the  holder  of  the 
bond  and  mortgage,  and  the  plaintiffs  became  simply  his  sureties,  and  that 
sureties  can  only  claim  of  tiieir  prioeipal  indemnity  for  the  sum  actually  paid 
by  tbem  for  him;  that  the  plaintiffs  have  sustaioed  and  suffered  no  damage 
by  the  fallnre  of  defendant  to  pay  this  bond  and  mortgage.  To  maintain  this 
oonstruction  he  dtes  a  number  of  cases  in  which  the  grantee  agrees  with  the 
grantur  to  pay  mortgage  debts  upon  the  premises  conveyed.  Calno  v.  Davtes, 
73  N.Y.211;  PiJee  r.  Setter,  15  Hun,  402;  Cometoek  v.  Drohan,  71N.Y.  12; 
Pai-ne  v.  Jones,  76  N.  Y.  274;  Pish  v.  Hayward,  28  Hun.  456.  In  such  a 
case,  as  between  such  grantor  and  grantee  the  land  is  the  primary  fund  for 
tbe  payment  of  the  mortgage.  The  promisee  is  not  damaged  till  be  has  been 
eompdled  to  pay  the  mortgage  debt,  for  the  land  of  the  promisor,  and  not  of 
the  promisee,  is  burdened  with  the  debt.  The  estate  of  the  promisor  is  less- 
ened to  tbe«xtent  of  the  mortgage  debt.  But  in  the  case  before  us  the  estiite 
of  tbe  promisee  (the  plaintiffs)  in  the  premises  is  lessened  to  the  extent  of  the 
mortgage  debt,  which  the  promisor  (the  defendant)  absolutely  agreed  to  pay. 
Their  damage  is  the  amount  of  such  outstanding  mortgage  debt.  These  au- 
tborities,  therefore,  are  not  applicable  to  this  case.  This  agreement  was  not 
one  of  indemnity,  but  an  absolute  agreement  to  pay  this  bond  and  mortgage, 
and  relieve  the  estate  of  the  pliirntiffa  from  the  burden  thereof.  It  was  held 
in  Churehill  v.  Hunt,  8  Denio,  321-324,  upon  an  agreement  of  defendant  to 
pay  the  past-due  note  of  plaintiff,  that  "tbe  right  of  action  becomes  complete 
on  the  defendant's  failure  to  do  the  particular  tlii'  t  he  engaged  to  perform. 
Where  the  covenant  is  to  pay  ttte  plaintiff 's  debt,  it  is  enough  to  show  that  it  was 
not  paid  at  the  stipulated  time.  Tbe  plaintiff  need  not  go  further,  and  show 
that  he  bad  himself  paid  the  demand,  or  been  otherwise  damnified  by  tbe  de- 
fendant'sneglectto  perform  bis  engagement  •  *  *  The  note  was  overdue, 
and,  nocertain  time  of  paymentbeing  specified,  the  law  required  payment  to  be 
mac^e  immediately, — that  is,  on  the  day  when  the  bond  was  given."  Kings- 
land  agreed  to  pay  tbe  past-dne  bond  and  mortgage  of  tbe  plaintiffs,  and  plain- 
tiffs' right  of  action  became  complete  on  his  failure  to  do  so,  without  show- 
ing that  they  had  paid  tlie  same.  In  Rector  v.  Higgins,  48  N.  Y.  582,  it  was 
held,  in  an  agreement  of  defendant  to  pay  taxes  upon  the  lands  of  plaintiff, 
the  plaintiff  could  recover  the  amount  of  imposed  taxes  without  paying  the 
same  himself.  It  seems  to  us  that  this  cause  of  demurrer  was  properly  over- 
ruled, for  in  this  view  of  the  law  there  is  a  good  cause  of  action  pleaded  ill 
favor  of  the  plaintiff  Charlotte  Albere,  if  not  in  favor  of  all  tliree. 

Tliis  disposition  of  that  ground  of  demurrer  brings  ns  to  tbe  consideration 
of  the  other  cause  of  demurrer, — that  the  plaintiffs  George  W.  and  Emma 
Jane  Albere  have  "no  interest  in  tbe  subject-matter  of  this  action;"  that  tbe 
canse  of  action  set  up  is  not  in  their  favor,  bnt  in  that  of  the  other  plaintiff, 
the  mother,  alone.  The  consideration  of  this  proposition  presents  two  ques- 
tions: Pirst.  Whether  all  three  of  the  plaintiffs  were  parties  to  this  agree- 
ment of  the  defendant  to  pay  their  bond  secured  by  mortgage  on  premises 
owned  by  all  of  them.  Second.  If  the  mother  alone  was  a  party  to  this  agree- 
ment, then  whether,  it  being  made  by  the  mother  and  defendant  for  her  own 
benefit,  and  partly,  at  least,  for  the  benefit  of  her  two  children,  they  can  en- 
force its  beneficial  provisions  after  having  adopted  and  accepted  the  obliga- 
tion of  tbe  agreement  made  for  their  benefit.  It  will  be  observed  that  the 
agreement  does  not  in  express  terms  contain  an  exclusive  promise  to  Char- 
lotte Albere,  bat  a  promise  to  pay  the  bond  and  mortgage,  which  were  mads 
4>y  all  three  of  tbe  plaintiffs  on  premises  owned  by  all  al  them.    It  being  i 
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Ifestly  for  the  benefit  of  all,  it  seems  to  ns  it  will  be  assumed  to  have  been 
made  with  all,  thougli  no  promisee  or  promisors  are  expressly  named.     This  is 
a  fair  inference,  unless  the  circumstance  that  the  consideration  for  the  same 
appears  to  have  been  advanced  by  one  (the  mother)  alone,  rebuts  it.     We 
doubt  very  much  that  one  could  defeat  a  promise  expressly  made  to  three 
parties  by  sliowing  that  the  consideration  was  advanced  by  one,  especially 
where  the  one  so  advancing  the  consideration  as  l>etween  the  three  was  mor- 
ally and  equitably  called  upon  to  pay  the  bond  and  mortgage  made  by  all  three 
on  their  common  property,  which  the  promisor  agreed  to  pay.    But  it  is  not 
necessary  to  rest  plaintiffs'  claim  upon  this  ground,  for,  assuming  the  mother 
to  have  been  the  only  party  to  the  agreement  with  defendant,  the  other  plain- 
tiffs can  invoke  th<<  rule  that  it  is  legitimate  for  one  person,  for  a  considera- 
tion, to  contract  with  a  second  to  confer  a  benefit  upon  a  third,  which,  if  ac- 
cepted by  the  third,  can  ordinarily  be  enforced  by  him.     Watkin*  t.  Reff- 
nolds,  123  N.  Y.  218,  2.5  H.  £.  Itep.  322.    The  promise  of  the  defendant  was 
for  tlie  benefit  of  all  the  plaintiffs,  for  the  performance  thereof  relieved  them 
from  the  obligation  of  their  bond,  and  their  estate  from  the  burden  of  the  mort- 
gage.   They  adopted  it  by  demanding  the  payment  thereof  and  by  bringing 
this  action.    But  the  learned  counsel  for  defendant  Insists  that  no  cause  of 
action  can  be  spelled  out  in  favor  of  the  plaintiffs  George  W.  and  Emma  Jane 
Albere,  because  they  are  perfect  strangers  to  the  consideration  of  the  contract 
of  their  mother  with  defendant;  to  any  intention  of  the  mother  to  benefit 
them  thereby;  to  any  obligation  on  her  part  to  them  in  respect  to  the  thing 
agreed  to  be  done  by  defendant;  and  to  any  privity  of  contract  or  estate  be- 
tween her  and  them  involved  in  the  subject-matter  of  this  action.     He  relies 
largely  upon  certain  expressions  in  the  opinion  of  the  court  in  Vrooman  v. 
Turner,  69  X.  Y.  280,  but  we  believe  the  position  of  plaintiffs  can  stand  the 
test  of  these  expressions.     The  tiistory  of  the  transaction  leading  up  to  the 
contract  in  question,  which  was  known  to  all  the  parties  at  the  time  the 
agreement  whs  made,  discloses  the  intent  of  the  mother  to  relieve  her  chil- 
dren as  far  as  she  could  from  the  obligation  of  the  bond,  and  their  land  from 
the  burden  of  the  mortgage,  in  which  they  joined  with  her  to  secure  her  in- 
dividual debt.    She  owed  them  the  duty  of  contributing,  even  if  the  twnd 
and  mortgage  had  been  given  for  the  debt  of  all  three,  to  the  payment  of  the 
same  one-third  of  the  amount,  but,  as  they  were  given  to  secure  her  individ- 
ual debt,  she  was  under  a  moral  and  equitable  obligation  to  relieve  them  from 
the  obligation  of  the  bond,  and  their  estate  from  the  lien  of  the  mortgage.    It 
is  by  no  means  certain  that  the  consideration  involved  in  the  relation  of  mother 
and  children  would  not  be  sufiicient  to  uphold  the  enforcement  of  a  contract 
made  by  the  mother  for  a  valuable  consideration  with  another  person  for  their 
benefit  in  an  action  by  them  against  such  other  person.    The  subject-matter 
of  this  action  cannot  be  distinguished  from  the  subject-matter  of  the  contract 
in  question,  viz.,  this  bond  and  mortgage,  which  defendant  agreed  to  pay  and 
satisfy.    All  the  plaintiffs  are  interested  in  the  performance  of  the  contract 
by  defendant,  by  virtue  of  being  liable  on  the  bond,  and  having  their  estate 
incumbered  by  the  mortgage,  and  they  are  under  mutual  obligations  to  each 
other  to  pay  this  bond  and  mortgage  equitably  as  between  themselves.    De- 
fendant suggests  that  Hamlin,  the  holder  of  the  bond  and  mortgage,  has  ac- 
cepted the  beneOts  of  this  contract  by  receiving  the  interest  up  to  January  1, 
1889,  from  the  defendant,  and  that  he  Is  liable  to  Hamlin  thereon,  under  the 
rule  of  Qifford  v.  Oorrigan,  117  N.  Y.  257.  22  N.  E.  Rep.  756;  that  Hamlin 
should  be  made  a  party  or  he  (defendant)  might  be  compelled  to  pay  the 
amount  twice  if  plaintiffs  did  not  pay  the  bond  and  mortgage.     The  answer 
to  this  is  that  he  has  not  demurred  on  the  ground  of  defect  of  parties  defend- 
ants.    He  could  also  relieve  himself  from  any  danger  in  that  respect  by  an 
application  for  an  order  of  interpleader  under  Code  of  Civil  Procedure,  g  820. 
This  objection,  that  there  is  a  hardship  and  risk  attending  the  recovery  of  a 


Digitized  by 


Google 


City  Ct.  N.Y.]  FORBES  v.  muxlow.  797 

Judgment  without  prepayment  of  tbe  same  by  the  promisee,  lias  already  been 
passed  upon  in  Rector  v.  Higglns,  48  N.  Y.  533,  in  which  the  court  said  "this 
obj<>ction  is  not  substantial. "  See,  also,  Furnas  y.  Dxirgin,  119  Mass.  500. 
For  these  reasons  we  are  of  the  opinion  that  the  judgment  must  be  affirmed, 
with  costs,  though  with  leave  to  defendant  to  answer  the  complaint  herein 
within  20  days  ^ter  service  of  the  order  of  affirmance,  upon  payment  of  costs. 


In  re  Cotnb. 

{Cttv  Court  vf  ycto  York,  Special  Term.    Jnne  86, 1890.) 

lOUTIOK  AQAINST  THE  FeBSON— LlUn  OP  ImPUISONHBNT. 

Code  Civil  Froc.  N.  Y.  {  111,  which  limits  the  time  of  imprisonment  on  an  ezeon- 
tion  in  a  civil  case  to  six  months  where  the  judgment  is  for  ^00  or  over,  relates 
only  to  imprisoDment  on  final  process,  and  not  to  orders  of  arrest  issued  before  judg- 
ment; and  one  imprisoned  on  both  mesne  and  final  process  for  a  period  exceeding 
six  months  is  not  entitled  to  be  released  where  his  imprisoament  on  final  process 
has  been  for  less  than  that  time. 

Action  by  the  Metropolitan  Manufacturing  Company,  a  Connecticut  corpo- 
ration, against  John  P.  Coyne,  for  goods  intrusted  to  defendant,  and  for 
whicli  be  did  not  account.  Un  Novetuber  15,  1889,  plaintiff  obtained  an  or- 
der for  defendant's  arrest,  and  he  has  been  in  custody  ever  since  tliat  time. 
On  the  trial,  which  was  had  December  12,  1889,  plaintiff  recovered  a  judg- 
nient  for  $987.  An  execution  against  defendant's  person  was  issued  Febra- 
ary  19,  1890,  and  was  returned  February  25th,  indorsed,  "Defendant  in  cus- 
tody." Defendant  now  moves  for  bis  discharge  under  Code  Civil  Proc.  N. 
Y.  §  111,  which  provides  that  no  person  shall  be  imprisoned  for  a  longer 
period  than  six  months  under  an  execution  against  tbe  person  to  enforce  a 
judgment  for  8500  or  over. 

B.  Warren  Loce,  for  petitioner.  A.  H.  Berrick,  for  Metropolitan  Manu- 
facturing Company. 

FiTZSiMONS,  J.  Motion  to  discharge  denied,  la  Warshauer  Y.Webb,  lQQA.yi\ 
Proc.  li.  169,  the  learned  chief  justice  of  this  court  held  that  the  time  limit- 
ing the  period  that  a  debtor  may  be  imprisoned  on  civil  process  relates  to 
those  on  final  process,  and  not  those  held  on  orders  of  arrest.  The  defendant 
herein  is  held  under  final  process  issued  February  19, 1890.  His  term  of  im- 
prisonment expires  six  months  from  that  day. 


FOBBES  0.  Musxow. 
(Cttv  Oowrt  of  New  York,  Special  Term.    April  30, 1890.) 

JVBOUEVT  BT  Default — Death  of  Attornet — SnBSTrruTioN — Stat  of  PBOcxEDnroa. 

Where  plaintiff,  on  the  death  of  defendant's  attorney,  serves  notice  on  defendant 
to  appoint  another  attorney,  as  provided  by  Code  Civil  Proc.  N.  Y.  i  65,  which 
stays  all  proceedings  for  SO  days  after  such  service,  the  fact  that  notice  of  the  sub- 
stitution of  another  attorney  for  defendant  is  served  on  plaintiff  within  the  30  days 
will  not  enable  him  to  take  an  inquest  and  enter  judgment  by  default  before  the  ex- 
piration of  tbe  3U  days. 

Action  by  Forbes  against  Mnxlow.  Plaintiff  obtained  judgment  by  default, 
and  defendant  now  moves  that  the  cause  be  set  aside.  Code  Civil  Proc.  H.  Y. 
8  65,  provides:  "If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise 
becomes  disabled  to  act,  at  any  time  before  judgment  in  an  action,  no 
further  proceedings  shall  be  taken  in  tbe  action  against  tbe  party  for  whom 
he  ap))eared  until  30  days  after  notice  to  appoint  another  attorney  has  been 
given  to  that  party,  either  personally  or  in  such  other  manner  as  the  court 
directs." 

Henry  A.  Foster,  for  plalntifl.     W.  H.  Newman,  for  defendant. 
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OiEOEBiCH,  J.  On  March  11,  1890,  the  plaintiff  obtained  an  order  of  this 
court  permitting  him  to  serve  upon  the  def  i^ndant  a  notice  hy  mail  to  appoint 
anothw  attorney  in  place  of  E.  P.  Wilder,  Esq.,  who  died  on  or  about  March 
9,  1890.  On  April  2,  1890,  a  notice  was  served  upon  the  plaintiff's  attorney 
that  James  M.  Smith,  Esq.,  appeared  for  the  defendant  as  her  attorney.  On 
April  7,  1890,  the  plaintiff  took  an  inquest  at  trial  term  in  the  atisence  of  tha 
d^eudant,  and  subsequently  and  on  the  same  day  entered  judgment  against 
her.  I  am  of  the  opinion  that  all  proceedings  on  the  part  of  the  plaintiff 
herein  were  staved  for  SO  days  after  the  notice  in  question  was  served  upon 
the  defendant.  (Code  Civil  Froc.  §  65;  Hiehox  v.  Weawir,  15  Hun,  375;)  and. 
as  the  stay  had  not  expired  when  the  inquest  was  taken  and  the  judgment 
was  entered,  the  same  were  irregularly  ts^en  and  entered.  It  therefore  fol- 
lows tliat  the  inquest  so  taken  and  tlie  judgment  so  entered  must  be  vacated 
and  set  aside,  with  (10  costs  to  the  defendant. 


BE£a>  B.  Photo-Gravuke  Co. 
(Oit|/  Court  of  New  York,  General  Term.    March  37, 1891.) 

PaOMUSOBT  Note— ISDOBSEMKNT  BEPOEE  DbUTXBT— LlASILITT  OV  ISOOBSEB. 

The  indorser  of  a  note  before  iU  delivery  to  the  payee  Is  presumed  to  have  In- 
tended to  become  liable  simply  as  second  Indorser,  and  on  the  face  of  the  paper, 
without  explanation,  will  be  regarded  such,  and  not  liable  to  tbe  payee,  who  Is  sup- 
posed to  be  the  first  indorser.  This  presumption^  however,  can  be  rebutted  by 
parol  proof  that  the  indorsement  was  made  to  give  the  maker  credit  with  taa 
payee. 

Appeal  from  trial  term. 

Action  by  Emma  A.  Heed  against  Fhoto-Gravure  Company  to  reooTer  ob  a 
promissory  note  in  wliich  plaintiff  was  pnyee  and  defendant  indorser.  There 
waa  judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Ehiilich,  G.  J.,  and  McGown  and  Van  Wtck,  J  J. 

Henry  Wehle,  for  appellant.    Rollin  M.  Margan,  for  respondent. 

Yan  Wtck,  J.  On  March  6, 1889,  in  an  action  by  Emma  A.  Beed  against 
A.  J.  Bishop,  one  F.  1.  Clarkin  was  the  attorney  of  record  for  plaintiff,  Beed. 
Upon  the  trial  of  the  case  now  under  consideration  the  plaintiff  was,  against 
objection  and  exception  from  tlie  defendant,  Photo-Gravare  Company,  allowed 
to  prove  by  Clarkin,  her  attorney  in  the  suit  against  Bishop,  that  the  time 
within  which  Bishop  could  answer  was  extended  until  May  9,  1889,  upon 
receiving  from  him  his  promissory  note  indorsed  by  Fhoto-Gravure  Company, 
and  with  the  further  understanding  with  Bishop  alone  that  if  the  note  was 
paid  at  maturity  (May  8,  1889)  that  action  was  to  be  marked,  "Discontinoed 
and  settled. "  The  following  is  a  copy  of  the  note: 
"$80.  N.  Y.  CiTT,  Mar.  6th,  1889." 

"Sixty  days  after  date  I  promise  to  pay  to  the  order  of  P.  I.  Clarkin,  attor- 
ney, eighty  dollars,  at  No.  26  University  Place.    Value  received. 

"A.  J.  BiSHOF." 

And  was  indorsed  as  follows: 

"The  Fhoto-Gravure  Company.    Ernest  Edwards,  Treas." 

"P.  I.  Clarkik,  Attorney." 

"Fay  to  the  order  of  Emma  A.  Beed.    P.  I.  Clarktn,  Attorney." 

In  view  of  the  fact  that  P.  I.  Clarkin  was  the  attorney  of  record  for  Emma 
A.  Keed  in  her  action  against  Bishop,  this  note  must  be  read  just  as  if  it  had 
been  drawn  to  the  order  of  Emma  A.  Beed.  Tbe  case  at  bar  against  Flioto- 
Gravure  Company  seems  to  have  been  tried  below,  as  shown  by  the  record, 
and  argued  upon  this  appeal,  as  evidenced  by  the  points  of  both  counsel,  npoa 
tbe  theory  as  to  whether  or  not  Ernest  Edwards,  treasurer,  had  authority, 
either  express  or  implied,  to  make  the  indorsement  for  tbe  defendant  com- 
pany, whether  or  not  such  act  of  indorsement  was  ultra  vire*,  and  whether 
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the  doctrine  of  estoppel  was  to  prevail  against  defendant.  However,  it  seems 
pro)>er  that  this  appeal  should  be  disposed  of  without  giving  serious  consid- 
eration to  thpse  respective  contentions  of  plaintiff  and  defendant,  for  in  this 
case  there  is  not  the  slightest  evidence  to  show  that  the  Photo-Gravure  Com- 
pany, its  olflcers,  employes,  or  attorneys,  bad  any  knowledge  whatever  of  the 
transactions  between  Bishop,  the  m^er,  and  £mma  A.  Beed,  the  payee,  of 
tlie  note,  wliich,  for  reasons  given  above,  must  be  read  as  if  drawn  to  her 
order  instead  of  to  Clarkin,  her  attorney.  The  Plioto-Gravure  Company's 
knowledge  that  Bishop,  the  m.iker,  intended  to  obtain  credit  with  Keed,  tlie 
payee,  is  not  to  be  inferred  from  the  fact  that  the  company  indorsed  the  note 
in  blank  twfore  it  was  delivered  to  or  indorsed  by  the  payee,  for  the  presump- 
tion of  law,  from  tlie  instrument  itself,  is  that  one  who  has  indorsed  a  prom- 
issory note  before  its  delivery  to  the  payee  intended  to  become  liable  simply 
as  a  second  indnrser.  Of  course  this  presumption  can  be  rebutted  by  parol 
proof  that  such  indorsement  was  made  to  give  the  maker  credit  with  the 
payee,  but  no  such  proof  has  been  made  in  this  case.  This  rule  of  law  is  laid 
down  in  Bacon  v.  Bumham,  37  N.  Y.  614,  and  Hull  v.  Marvin,  2  Thomp.  &  C. 
420,  affirmed  in  59  N.  Y.  652,  and  most  aptly  stated  by  the  late  Chief  Justice 
Chubch  In  Coulter  v.  Bidhmond,  59  N.  Y.  481.  as  follows:  "In  this  state  it 
has  been  repeatedly  held,  and  is  too  strongly  settled  by  authority  to  be  dis- 
turbed, that  a  person  making  such  an  indorsement  is  presumed  to  have  intended 
to  I}ecoine  liable  as  second  indorser,  and  that  on  the  face  of  the  paper,  with- 
out explanation,  he  is  to  l>e  regarded  as  second  Indorser,  and.  of  course,  not 
liable  upon  the  note  to  the  payee,  who  is  supposed  to  be  the  first  indorser." 
nothing  more  need  l>e  said  to  justify  the  reversal  of  this  judgment,  and  the 
granting  of  a  new  trial,  with  costs  to  appellant,  to  abide  the  event. 
AM  concur. 


H.  B.  Smith  Co.  v.  Chapin. 
(Otty  Court  of  New  York,  General  Term.    February  24,  tSBl.) 

Haw  TBIAI/— DlBRBOABDIKa  iNarFBUOnOKS. 

In  ao  action  for  the  contract  price  of  a  heaUag  apparatus  defendant  sUeged  that 
plaintiff  had  misrspresented  its  merits  and  oapabUitles,  and  prayed  for  a  recovenr 
of  advances  made  to  plaintiff  on  the  apparatns.  The  judge  charged  that,  If  plaintiff 
bad  made  the  misrepresentations  allei;«d  by  defendant,  defendant  was  entitled  to 
recover  for  his  advances:  bat  that,  If  no  sooh  mlsrepreBentationa  were  made,  the 
jury  should  return  a  verdict  for  plaintiff  for  the  contract  price.  Held,  that  where 
the  jury  returned  a  verdict  against  plaintiff,  Wi.iiout  allowing  defendant  for  his 
advances,  the  trial  judge  did  not  abuse  tils  disoretlon  In  granting  a  new  trial. 

Appeal  from  trial  term. 

Action  by  the  H.  B.  Smith  Company  against  Charles  P.  Obapln  to  recover 
the  contract  price,  and  for  extra  work,  for  erecting  in  the  house  of  the  defend- 
ant "a  steam  and  hot-water  heating  apparatus."  The  contract  was  in  writ- 
ing, and  the  amount  to  be  paid  under  said  contract  was  the  sum  of  S870.  The 
sum  of  $35.80  was  claimed  for  extra  work  ordered  by  the  defendant.  Tiie 
plaintiff  alleges  that  $500  had  been  paid  on  account,  and  claims  the  balance 
doe  of  $405.80,  besides  interest.  Ttie  defendant  admits  the  making  of  the 
contract,  but  alleges  that  certain  representations  and  statements  were  made 
to  defendant  relating  to  the  merits  and  ability  at  said  apparatus  to  do  the 
heating  of  defendant's  house,  which  statements  and  representations  were 
false,  and  alleges  that  the  sum  of  $500,  referred  to  as  having  Ijeen  paid  on  ac- 
count of  the  contract,  was  not  a  payment,  but  was  a  loan  and  an  advano* 
nmda  to  plaintiff  by  defendant.  At  the  trial  the  judge  charged  that,  if  the 
Jury  fouiK}  that  said  misrepresentations  were  made,  pl^tiff  could  not  recover, 
and  they  wonld  have  to  find  a  verdict  for  defendant  for  the  $500  which  he 
had  "loaned  and  advanced"  to  plaintiff;  but  if  no  misrepresentations  were 
made  then  the  jury  should  find  a  verdict  for  plaintiff  for  the  amooBt  ektimed. 
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The  Jury  found  a  verdict  for  defendant,  allowing  him  no  recuverj  for  the 
$500.  From  an  order  granting  plaintiff's  motion  for  a  new  trial  on  the  min- 
utes, defendant  appeals. 

Argued  before  Ehrlioh,  0.  J.,  and  McQown  and  Van  Wyok,  JJ. 

KenMon  <&  Parsons,  for  appellant.   Smith,  Bowman  <&  Close,  for  respondent. 

McGowN,  J.  We  have  carefully  examined  the  case  on  appeal,  also  the  ex- 
ceptions therein;  and,  considering  the  instructions  given  by  the  trial  justice 
in  his  charge  to  the  jury,  and  alsu  the  verdict  rendered  herein,  we  think  that 
the  action  taken  by  the  trial  justice  in  granting  tlie  order  appealed  from  was 
a  correct  and  proper  one  under  the  circumstances  as  disclosed  upon  the  trial, 
and  that  the  trial  justice  exercised  a  proper  discretion  in  granting  such  order, 
and  that  the  rights  of  each  of  the  parties  to  the  action  would  be  best  served 
by  a  new  trial  herein  in  accordance  with  said  ordi^r.  The  order  appealed 
from  will  tlierefore  be  atflrmeU,  with  costs  to  the  appellant.    All  concur. 


Djb  Laot  v.  Walcott  et  al. 
(Superior  Court  cf  New  York  City,  General  Term.    March  8, 189L) 

Discovert — Supficienct  at  Affidavit. 

An  affidavit  tor  aa  order  for  the  examination  of  defendant,  to  enable  plaintifl  to 
frame  his  complaint,  gave  the  facta  .sbowinK  the  nature  of  the  action,  and  averred 
that,  after  the  discovery  sought,  the  complaint  will  state  appropriate  allef^Uona, 
"based  upon  said  facts, "  and  that  plaintiff  and  his  attorneys  had  endeavored  to  ob- 
tain information  and  evidence  "  cf  the  details  and  particulars  of  the  matters  herein- 
before set  forth, "  and  have  not  been  able  to  procure  or  obtain  either  from  defend- 
ant W.,  and  that  the  books  and  records  of  the  otberdefondant  were  kept  in  another 
state.  Seld,  tbat  the  affidavit  did  not  show  the  materiality  and  necessity  for  the 
examination,  because  the  allegations  were  to  be  "based  upon  said  facts"  alleged  by 
affiant,  and  because  there  was  no  specification  of  the  kind  of  details  and  particulars 
required,  and  It  did  not  appear  that  plaintifl  has  no  other  sufficient  sources  of 
knowledge.' 

Appeal  from  special  term. 

This  is  an  action  by  Peter  De  Lacy  against  Alfred  L.  Walcott  and  others. 
PlalntiflF  appeals  from  an  order  vacating  an  order  for  the  examination  of  de- 
fendant to  enable  plaintiff  to  frame  his  complaint.  Code  Civil  Pruc.  N.  Y. 
§  872,  which  relates  to  applications  for  the  examination  of  parties  before 
trial,  and  requires  the  applicant  to  make  a  prescribed  affidavit,  provides,  in 
subdivision  4,  that  such  utfldavit  shall  set  forth  "tbat  the  testimony  of  such 
person  is  material  and  necessary  for  the  party  making  such  application." 
Supreme  court  rule  83  provides  that  "the  affidavit  shall  specify  the  facts  and 
circumstances  which  show,  in  conformity  with  subdivision  4  of  section  872, 
that  the  examination  of  the  person  is  material  and  necessary." 

Argued  before  Sbdowick  and  Truax,  J  J. 

B.  J.  Myers,  for  appellant.    Loufrey,  Stone  A  Auerbach,  for  respondents. 

Per  Cttkiah.  The  affidavit  on  which  the  order  for  the  examination  was 
based,  after  giving  the  usual  preliminary  statements,  proceeded  to  give  the 
facts  that  would  show  the  nature  of  the  action,  and  proceeded  as  follows: 
"The  complaint  to  be  framed  herein  will,  after  the  discovery  sought,  state 
appropriate  allegations,  based  upon  said  facts,  and  demand  judgment,"  etc. 
"I  do  further  say  I  have  diligently  endeavored  to  ascertain  information  and 
evidence  of  the  details  and  particulars  of  the  matters  hereinbefore  set  forth, 
and,  as  I  am  informed  and  believe,  my  said  attorneys  have  lilcewise  endeav- 
ored so  to  do,  but  cannot  procure  or  obtain  the  same,  either  by  statements  or 
admissions  of  the  defendant  Alfred  L.  Walcott,  and  also  by  reason  of  the  fact 
that  the  book  and  record  of  the  defendant  the  Rapid  Transit  &  Bridge  Con. 

■  See  note  at  end  of  case. 
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Btruction  Company  are  obliged  to  be  kept  in  the  city  of  Chicago  aforesaid,  so 
that  proceeding  for  an  inspection  of  their  records  is  not  available  to  deponent 
or  his  attorney."  It  thus  appears  tiiat  the  affidavit  does  not  show  the  mate- 
riality or  the  necessity  of  the  examination,  for  the  admitted  purpose  of  the 
application, — to  frame  a  complaint.  To  malie  appropriate  allegations  does 
not  call  for  new  knowledge  to  be  gained  from  an  examination,  for  they  are 
to  be  based  upon  "said  facts,"  wbicli  are  known  and  stated  in  the  affidavit. 
An  ignorance  of  details  and  particulars,  generally  referred  to  without  specifi- 
cation as  to  the  kind  of  detail  or  particularity,  does  not  show  that  sufficient 
knowledge  or  information  is  not  possessed  to  enable  the  plaintiff  properly  to 
frame  a  complaint  without  uncalled  for  particularity  or  minuteness.  Indeed, 
it  does  not  appear  that  the  plaintiff  is  not  possessed  of  h11  the  inform.ttioa 
the  examination  might  furnish,  although  the  affidavit  avers  thai  he  has  been 
unable  to  obtain  the  information  from  certain  specified  persons.  Non  con- 
stat that  there  have  not  been  other  sufficient  sources  of  knowledge.  The  va- 
cating of  the  order  was  called  for  on  these  grounds.  An  affidavit,  to  be  suf- 
licient  to  maintain  such  an  order,  should  show  a  want  of  information  as  to 
subject-matters,  information  of  which  will  enable  the  party  to  make  allega- 
tions that  are  material  to  tiie  proper  framing  of  a  pleading.  The  affidavit  is 
so  vague  and  indefinite  as  to  the  matters  that  it  cannot  be  perceived,  from  all 
the  averments  taken  together,  that  what  the  plaintiff  seeks  in  the  examina- 
tion will  be  necessary  to  the  complaint.  Therefore  it  does  not  appear  that 
tlie  examination  is  necessary  and  material,  within  the  meaning  of  the  Code. 
There  should  be  such  a  particularity  of  statement  as  to  the  subject-matter  re- 
ferred to  (section  873)  that  the  court  may  "designate  and  limit  the  particu- 
lar matters  as  to  which"  a  party  to  an  action  shall  be  examined.  This  pro- 
vision is  for  the  benefit  of  the  party  to  be  examined,  and  tlie  papers  should 
disclose  sufficient  to  enable  the  judge,  in  his  discretion,  to  direct  what  course 
the  examination  may  take,  and  the  party  should  have  the  means  of  claiming 
his  right  in  that  regard.  On  the  present  affidavits  a  judge  could  not  make 
such  a  direction  as  the  section  intends.    Order  affirmed,  with  $10  cost. 

NOl'E. 

Affidavit  tor  Examination  of  Party  beforb  Triai.  — Matbkialitt  and  Naccs- 
8ITT  OF  Testimony.  The  affidavit  to  obtain  an  order  for  the  examination  of  a  party 
before  trial  mustallege  positively,  and  not  argumentalively  and  inferentially,  the  facta 

going  to  show  the  necessity  for  such  examination.    Feuchtwanger  v.  Dessar,  5  K.  Y. 
upp.  120. 

Affiant.    The  question  who  Is  to  make  ttae  affidavit,  whether  the  party  himself 

or  his  attorney,  is  to  be  determined  by  their  respective  knowledge  of  the  materiality 
of  the  testimony  sought.  An  affidavit  made  by  the  attorney,  and  stating  the  facta  on 
information  and  belief  alone,  is  insufficient.  Koehler  v.  Sewards,  8  NT  Y.  Supp.  504. 
It  was  held  in  Hale  v.  Rogers,  22  Hun,  19,  that  where  the  attorney  makes  the  alSdavit 
he  must  allege,  upon  his  own  knowledge,  the  materiality  of  the  testimony,  or,  if  it  be 
made  on  information,  he  must  set  out  the  sources  thereof;  but  in  Cross  v.  Insurance 
Co.,  6  N.  Y.  Supp.  84,  the  supreme  court  held  an  affidavit  made  by  the  attorney  on  in- 
formation and  belief  insufficient,  where  it  alleged  that  the  information  was  derived 
from  defendant's  agent,  and  no  reason  was  shown  why  the  agent  himself  did  not  make 
it.  And  in  Simmons  v.  Hazard,  11  N.  Y.  Supp.  511,  the  supreme  court,  by  Van  Bbont, 
P.  J.,  said:  "These  affidavits  should  be  made  by  the  party,  he  or  she  being  the  only 
one  who  can  asseverate  as  to  his  or  her  own  knowledge  or  intention,  material  allega- 
tions ; "  and  it  held  an  affidavit  by  an  attorney  insufficient  where  it  did  not  appear  that 
he  had  any  peculiar  knowledge  of  the  facts,  and  no  reason,  save  plaintilTB  absence 
from  the  county,  was  given  for  his  making  the  affidavit  instead  of  plaintiff. 

Kecessaky  Aixeoationb.    Affidavits  have  been  held   insufficient,  as  omitting 

essential  allegations  which  are  rather  formal  In  their  nature,  and  applicable  to  ul 
cases:  (1)  For  failure  to  show  that  the  testimonv  nought  was  to  be  used  at  the  trial, 
in  Jenkins  v.  Putnam,  (N.  Y.)  IS  N.  E.  Rep.  613:  gpero  v.  Bank,  7  N.  Y.  Supp.  Me-,  and 
Williams  v.  Folsom,  6  N.  Y.  Supp.  211 ;  (2|  for  failure  to  allege  that  there  ia  reason  to 
apprehend  that  such  testimony  cannot  be  had  at  the  trial,  in  Chaskel  v.  Railway  Co., 
0  N.  Y.  Supp.  869,  and  Bank  v.  Lindenmeyer,  8  N.  Y.  Supp.  447;  (8)  and  for  failure  to 
allege  that  the  facta  sought  to  be  elicited  are  not  within  alBant's  knowledge,  nor  easily 
■ooessible  to  him,  inWilJiamsv.  Folsom,  5  N.  Y.  Supp.  211;  Keenan  v.  O'Brien,  Id.  401; 
Bandmann  v.  Jones,  7  N.  Y.  Supp.  577 ;  and  Blennerbasaet  v.  Stephens,  19H.  Y.  Supp.  SOS. 
v.l3N.Y.B.no.6 — 51 
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In  Keenanv.  O'Brien  an  examinatton  of  defendant  was  soagtat  to  establish  the  fact  of  a 
partnership  between  blm  and  plaintiff,  and  the  afBdavit,  which  waa  held  inaofflcient, 
alleged  that  be  had  a  copy  of  the  partnership  agreement,  but  failed  to  allege  that  plain- 
tiff did  not  also  have  one.  The  affidavit,  likewise  held  insutBcient,  in  Bandmann  r. 
Jones,  stated  that  it  was  necessary  to  examine  plaintiff  as  to  the  facts  set  forth  in  (ba 
alleged  libel  on  which  the  suit  was  founded,  the  truth  of  which  defendant  intended  to 
plead,  but  failed  to  allege  that  these  facts  were  not  in  defendant's  knowledge  nor 
readily  attainable  by  him.  But  in  Videtto  v.  Dudley,  4  N.  Y.  Bupp.  437,  the  superior 
court  of  New  York  city  held  that,  where  plaintiff  sought  an  examination  of  defendant 
to  prove  that  be  was  toe  manufacturer  of  a  tool  for  the  consequences  of  whoso  alleged 
defects  plaintiff  sued,  it  was  not  necessary  to  allege  that  there  was  no  other  witneas  by 
whom  plaintiff  could  establish  that  fact. 

buPFiciBNCT.    In  regard  to  the  substance  of  the  allegations  of  materiality  and 

aecessity,  it  was  said  In  Jenkins  t.  Putnam,  (N.  Y.)  12  N.  E.  Rep.  613,  thafthe  alB- 
davit  is  required  to  disclose  the  nature  of  the  action,  and  to  set  forth  that  the  testimony 
of  the  party  is  material  and  necessary,  and  the  judge  m  ust  be  able  to  see  from  the  facta 
stated  that  the  testimony  is  muierial  aud  necessary.  If  from  the  nature  of  the  action 
and  the  other  facts  disclosed  he  can  see  that  the  examination  is  not  necessary  for  the 
party  seeking  it,  then  it  cannot  be  supposed  that  it  was  the  lesislativo  intent  that  ha 
should  be  obliged  nevertheless  to  make  the  order.  •  •  •  where  the  judge  can  see 
that  the  examination  is  sought  merely  for  annoyance  or  delay,  and  that  it  is  not  in  fact 
necessary  and  material,  be  ought  not  to  be  required,  and  cannot  absolutely  be  required, 
to  make  the  order. "  And  in  Beach  v.  Mayor,  14  Hun,  79,  it  is  said  that  the  Code  con- 
templates an  examination  to  be  used  as  a  deposition  on  the  trial,  honce  the  application 
must  show  such  a  purpose;  and  if  it  fails  to  show  that,  but  on  the  contrary  shows  an 
intent  to  force  the  adversary  to  give  information  to  enable  the  applicant  to  hunt  up 
witnesses  to  be  used  against  him,  the  application  must  be  denied,  or  set  aside  as  im- 
providently  granted.  Accordingly  those  affidavits  are  held  insufficient  which  merely 
allege  that  the  testimony  sought  is  material  and  necessary,  but  fail  to  state  any  facts 
from  which  itmay  be  determined  whether  it  is  so.  Qreer  v.  Allen,  15  Hun,  432;  Rob- 
ertson V.  Russell,  2U  Hon,  243;  Corbett  v.  De  Comeau,  44  N.  Y.  Super.  Ct.  806;  Spero 
V.  Bank,  7  N.  Y.  Supp.  546. 

In  the  following  cases  the  court,  in  determiningtbe  necessity  of  the  tsstimony  aongbt, 
haa  held  that  the  facts  alleged  in  the  affidavits  were  not  sufficient  to  show  that  It  was 
necessary:  Crooke  v.  Corbin,  23  Hun,  176,  an  action  for  false  imprisonment,  where  the 
affldiivlt  alleged  that  one  of  the  defendants  procured  the  other,  who  was  an  officer  of 
the  law,  to  arrest  plaintiff,  olaiming  that  be  had  committed  a  oreach  of  the  peace  in 
their  presence,  and  also  alleged  that  their  testimony  was  necessary,  and  that  plaintiff 
could  not  safely  proceed  to  trial  without  it;  Bank  y.  Brackett,  81  Hun,  434,  an  action 
against  a  company  and  its  Dresident,  where  the  affidavit  alleged  that  the  president's  tes- 
timony was  necessary  to  enable  plaintiff  to  ascertain  whether  such  company  waa  a  co- 
partnership, as  alleged  in  the  complaint,  or  a  joint-stock  association,  as  alleged  in  the 
answer,  and  also  to  asoertain  the  authority  of  snch  president  to  maise  notes  on  belialf 
of  or  in  the  name  of  his  company ;  Balcom  t.  Adams,  8  N.  Y.  Supp.  255,  in  which  the 
court  said  that  an  application  for  an  order  to  examine  defendant  to  enable  plaintiff  to 
frame  his  complaint  "should  not  bo  favored, "  and  that  "it  is  not  right  to  nse  this  aeo- 
tion  of  the  Code  in  order  to  find  out  what  chance  of  success  the  plaintiff  may  have," 
and  held  that  in  an  action  for  an  indebtedness  to  plaiatifTs  intestate  tor  labor  doneand 
goods  delivered  it  was  not  necessary  to  the  framing  of  the  oompldnt  tbait  plaintiff 
^ould  know  the  amount  of  such  indebtedness,  and  an  examination  to  asoertain  it  ahoold 
not  be  granted ;  and  in  Sti-akosch  v.  Publishing  Co.,  6  N.  Y.  Bupp.  346,  the  court  in  de- 
termining the  question  of  necessity  did  not  confine  itself  to  »  consideration  of  the  facta 
alleged  in  the  affidavit  for  the  order,  but  held  that  in  an  action  tor  libel  an  examination 
would  not  be  granted  to  enable  defendant  to  frame  a  plea  of  justification,  where  it  ap- 

gsared,  from  the  affidavit  of  the  person  on  whose  information  the  alleged  libel  was  pub- 
shed,  that  he  could  furnish  all  the  facts  needed  for  such  plea. 

In  an  action  upon  a  check,  the  defense  to  which  was  that  the  check  waa  for  alleged 
gaming,  and  other  illegal  considerations,  plalntifTs  affidavit  stated  that  the  cbeok  was 
given  by  defendant  in  satisfaction  of  a  balance  found  due  plaintiff  on  a  settlement  of  ac- 
counts between  them,  and  that  defendant  then  took  away  with  him  plaintiff's  memo- 
randa, by  which  such  balance  was  ascertained ;  that  there  was  no  other  means  of  as- 
oertaining  such  balance;  that  there  was  a  valid  cansideratiou  for  suoh  check;  and  that 
the  defendant  had  special  knowledge  regarding  certain  teots  of  the  case  not  poaaeaaed 
by  any  one  else.  It  was  held  that  this  affidavit  sufficiently  showed  the  aecessity  ot  de- 
fendant's examination  before  the  trial,  since  without  it  the  custodian  otthememoraada 
mentioned,  which  were  essential  to  plaintiff's  case,  might  be  wholly  unknown  to  him, 
and  it  might  be  impoasible  for  him  to  obtain  them  upon  the  triaL  Hnntoon  v.  Jerko  waki, 
ante,  40. 

FisHiMo.    The  second  class  of  insufficient  affidavits  are  those  whtoh  not  only  tall 

to  show  that  the  testimony  sought  is  necessary,  but  which  disclose  upon  their  faoe  the 
tact  that  the  examination  is  only  sought  to  acquaint  the  applicant  with  his  adversair's 
evidence,  so  that  he  may  be  prepared  to  meet  it  at  the  trlu.  And  H>  affidavlta  whliA 
aUaga  that  theesamlaatioB  isoaaaasary  to  enable  the  applicant  to  prqnre  his 
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eution  OF  defense,  or  to  prevent  his  being  surprised  by  the  adversai7'B  eTldence,  have 
been  held  defective  In  Cbapln  v.  Thompson,  IB  Hun,  53;  Smyth  v.  MoGovem,  7  Wkly. 
IMg.  480 ;  Wallace  v.  Wallace,  19  Wkly.  Dig.  495 ;  and  in  Bloom  v.  Patten.  10  N.  Y.  Bupp. 
228,  an  affidavit  for  the  examination  of  defendant  was  held  insufficient,  where  it  ap- 
peared therefrom  that  plaintiff's  object  was  to  obtain  information  as  to  an  anticipated 
defense,  and  to  ascertain  whether  his  cause  of  action  could  not  be  extended  to  other 
parties. 

The  affidavits  which  have  been  held  to  disclose  mere  "fishing  expeditions "  have  no 
particular  element  in  common,  and  there  would  seem  to  be  no  fixed  test  to  which  they 
can  be  subjected  to  detect  this  fault,  except,  perhaps,  the  fact  that  the  information 
sought  appears  to  be  peculiarly  within  the  knowledge  of  the  applicant,  which  always 
vitiates  the  affidavit.  In  Bchepmoes  v.  Bousson,  1  Abb.  N.  C.  481,  an  action  for  the 
breach  of  a  contract  to  lease,  an  affidavit  was  held  insufficient  which  alleged  that  de- 
fendant expected  to  prove  by  plaintiff  that  no  such  agreement  was  made,  that  he  did 
not  suffer  any  damages  by  the  breach  of  it,  and  that  the  damages  he  did  suffer  were 
less  than  those  he  demanded.  And  in  Manufacturing  Co.  v.  Sutro,  6  N.  Y.  Supp.  884, 
an  action  for  slanderous  words  spoken  against  plaintiff's  business,  an  affidavit  was  held 
defective  which  alleged  that  plaintiff's  information  was  not  sulDcient  to  enable  him  to 
ascertain  the  extent  of  defendant's  statementa,  the  person  to  whom  they  were  made,  nor 
the  extent  of  the  damage  caused,  and  that  plaintiff  could  not  frame  his  complaint  with- 
out an  examination  to  ascertain  these  particulars.  In  the  following  cases  the  ground 
on  which  the  affidavits  were  held  insufficient  was  that  the  information  sought  to  be  ob- 
tained was  peculiarly  within  the  applicant's  own  knowledge:  An  affidavit  is  insuffi- 
cient which  alleges  that  it  is  impossible  to  determine  from  defendant's  answer  the 
items  of  materials  sued  for  of  which  be  admits  the  receipt,  so  that  an  examination  is 
necessary  that  plaintiff  may  Icnow  what  items  of  sale  and  delivery  he  will  have  to  prove 
at  the  trial.  Weston  v.  Reich,  1  N.  Y.  Bupp.  413.  in  an  action  against  a  turnpike  com- 
pany for  personal  injuries  sustained  by  driving  off  of  defendant's  road,  an  order  for  the 
examination  of  plaintiff  was  denied,  where  it  appeared  that  one  of  defendant's  wit- 
nesses was  present  when  the  accident  occurred,  and  others  were  familiar  with  the  con- 
dition of  the  road,  and  that  defendant  had  stated  that  It  expected  to  prove  theextentot 
glaintiS's  injuries  by  designated  witnesses,  and  also  that  plaintiff's  driver  was  dcnnk. 
heehan  v.  'Turnpike  Co.,  8  N.  Y.  Supp.  14.  And  in  Golin  v.  Town  of  Mooers,  8  N.  Y. 
Supp.  12,  an  action  for  injuries  sustained  by  reason  of  alleged  defects  in  a  bridge,  an 
order  for  the  examination  of  plaintiffj  before  answer,  as  to  the  location  of  the  bridge, 
the  alleged  defects  therein,  the  names  of  the  persons  present,  etc.,  was  refused. 


Hammann  o.  Jokdan. 

(Superior  Court  of  New  York  City,  General  Term.    February  18, 1891.) 

Taxation  of  Costs. 

In  an  action  the  complaint  in  which  demanded  judgment  for  money  only,  defend- 
ant set  up  a  counter-claim.  The  complaint  was  dismissed  on  the  merits.  There 
was  no  judgment  in  plaintiff's  favor  on  the  counter-claim.  Held  that,  as  plaintiff 
would  be  entitled  to  costs  in  such  an  action,  under  Code  Civil  Proc.  N.  Y.  H  8328, 
8334,  only  on  a  final  judgment  in  his  favor,  he  was  not  entitled  to  an  allowance  com- 
puted on  the  amount  of  the  counter-claim. 

Appeal  from  trial  term. 

Action  by  Valentine  Hammana  against  Richard  Jordan,  to  recover  half  the 
expense  of  boilding  a  party-wall.  Defendant's  answer  denied  that  the  wall 
yiaB  a  party-wall,  and  set  up  a  counter-claim  for  use  and  occupation  of  his 
land  on  which  it  stood,  and  for  the  cost  of  walls  he  was  compelled  to  build 
by  reason  of  defect  in  the  alleged  party. wall.  At  the  trial  the  complaint  was 
dismissed  on  the  merits,  and  judgment  was  entered  thereon  for  defendant  for 
costs,  and  for  plaintiff  for  an  allowance  computed  on  the  amount  of  defend- 
ant's counter-claim.  There  was  no  judgment  in  plaintifl's  favor  on  the  coun- 
ter-claim. Defendant  appeals  from  bo  much  of  the  judgmentas  granted  such 
allowance  to  plainUff.  Code  Cavil  Proc.  N.  Y.  §  8228,  provides:  "The 
plaintiff  is  entitled  to  costs,  of  course,  upon  the  rendering  of  a  final  judgment 
in  bis  favor,  in  either  of  the  following  actions:  *  *  *  (4)  An  action, 
other  than  one  of  those  speciQed  in  the  foregoing  subdivisions  of  this  sectioo. 
In  which  the  complaint  demands  judgment  for  a  sum  of  money  only."  And 
section  3234,  relating  to  allowing  costs  to  both  parties  wtiera  each  recoven 
upon  one  or  more  of  several  issues  of  fact,  provides:  "But  this  section  doas 
not  entitle  a  plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth  of  seo- 
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tlon  3228  of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in  that 
subdivision."  For  former  reports,  see  9  N.  Y.  Supp.  4^,  and  18  K.  T. 
Supp.  228. 

Argued  bbfore  Sedowiok.  C.  J.,  and  Freedhan  and  Inobahak,  JJ. 

A.  Britton  Haveru,  for  appellant.    Jcuob  F,  Miller,  for  respondent. 

Per  Gcriau.  The  plaintiff,  not  having  succeeded  in  the  action,  which 
was  for  a  money  demand,  is  not  entitled  to  an  additional  allowance,  nor  was 
there  judgment  in  tiis  favor  on  the  counter-claim.  Sections  3228,  32i34.  The 
part  of  the  judgment  appealed  from  by  defendant  is  reversed. 


Oilman  e.  Tucker. 
(Superior  Court  of  New  York  City,  Oeneral  Term.   January  B,  189L) 

MxMCxmos — BAL-B—VAUBm. 

Where  an  action  Is  begun  hj  attachment  of  the  property  of  defendant  on  the 
ground  of  his  non-residence  the  execution  on  judgment  in  plaintiff's  favor  must  re- 
cite the  attachment,  and  require  the  sheriff  to  satisfy  the  judgment  out  of  (1)  the 
personal  property  attached,  (2i  the  personal  property  unattached,  (8)  the  real  prop- 
erty attached,  and  (4)  real  property  not  attached,  as  provided  by  Code  Civil  Froc. 
N.  y.  i  1370;  and  where  the  oxeeotion  directs  the  sheriff  to  satisfy  the  judgment 
out  of  defendant's  property  generally,  as  if  there  had  been  no  attachment,  l^e  pur- 
chaser at  the  execution  sale  acquires  no  title. 

Appeal  from  special  term. 

Action  by  Cornelia  Oilman  against  Preble  Tucker  to  compel  the  determina- 
tion of  a  claim  to  real  property  under  Code  Civil  Proc.  §  1688.  The  follow- 
ing is  the  substance  of  the  finding  of  facts  at  special  term:  Plaintiff  acquired 
the  land  in  question  in  1864,  and  has  been  in  possession  ever  since.  On  M.iy 
20,  1884,  an  action  was  brought  a^'ainst  her  and  one  Andrew  £.  Smythe  by 
one  Augustus  Prentice  to  recover  $1,621.98.  On  the  same  day  an  attachment 
was  issued  against  the  property  of  defendants  in  that  action  on  the  ground 
of  their  non-residence.  This  attachment  was  levied  on  May  22,  1884,  on  the 
property  in  question.  Defendants  appeared  generally  in  that  action,  and  on 
August  7,  1884,  Prentice  recovered  a  judgment  against  them  by  default.  On 
November  25,  1884,  execution  was  issued  on  said  judgment,  which  execution 
failed  to  recite  the  attachment,  and  required  the  sheriff  to  satisfy  the  judg- 
ment in  the  same  manner  as  if  no  attachment  had  ever  been  issued,  instep 
of  requiring  him  to  sell  (1)  the  personal  property  attached,  ^2)  the  personal 
property  not  attached,  (3)  the  real  property  attached,  and  (4)  the  real  prop- 
erty not  attached,  as  required  by  Code  Civil  Proc.  N.  Y.  §  1370.  On  the  sale 
under  the  execution  the  property  in  question  was  bid  in  by  Prentice  for 
$1,900.64.  On  March  1,  1886,  one  Mary  N.  P.  Tucker  recovered  a  judgment 
against  Cornelia  Oilman,  plaintiff  herein,  in  the  supreme  court  fur  the  county 
of  New  York,  and  this  judgment  was  afterwards  assigned  to  Preble  Tuckpr, 
defendant  in  this  action.  By  virtue  of  this  assignment  defendant,  Preble 
Tucker,  redeemed  the  land  in  question  from  Prentice,  who  had  acquired  the 
same  at  tlie  execution  sale.  Subsequently,  on  appeal  to  the  general  term  of 
the  supreme  court,  the  judgment  recovered  by  Mary  N.  P.  Tucker  against 
Cornelia  Oilman,  the  plaintiff  herein,  and  assigned  to  Preble  Tucker,  was  re- 
versed, and  in  all  things  set  aside.  Cornelia  Oilman  then  instituted  the 
present  action  against  Preble  Tucker.  At  the  special  term  the  following 
opinion  was  delivered  by  Truax,  .T.:  "At  one  time  the  plaintiff  was  the 
owner  of  the  property  described  in  the  complaint,  but  the  defendant  claims 
she  was  divested  of  that  title  by  a  certain  deed  made  by  the  sheriff  of  the  city 
and  county  of  New  York,  as  sheriff,  to  the  defendant.  The  plaintiff  claims 
that  such  deed  was  void.  I  think  that  is  settled  by  the  case  of  Place  v. 
Riley,  98  N.  Y.  1.  that  said  deed  is  void.  That  case  also  determines  that 
under  a  void  process  no  title  can  be  acquired,  bat  the  defendant,  by  reason  of 
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said  deed,  claimed  title  adverse  to  that  of  plaintiff.  This  action  tlius  comes 
witliin  section  1638  of  Code  of  Civil  Procedure.  Judgment  is  ordered  for 
plaintiff,  with  costs."  From  a  judgment  entered  in  accordance  with  this 
opinion  defendant  appeals.  For  prior  litigation  between  the  same  parties,  see 
7  N.  T.  Supp.  682,  11  N.  Y.  Supp.  555,  and  24  N.  E.  Rep.  302. 

Argued  before  Sedgwick,  C.  J.,  and  Freeduan  and  Inorahah,  JJ. 

Charles  J.  Hardy,  for  appellant.    Charles  E.  Hughes,  for  respondent. 

Pkb  Cubiah.    Judgment  aflSrmed,  with  costs. 


Tallman  e.  Eablb. 

(Common  Pleas  of  New  Totk  CUy  amd  County,  General  Term.    April  A,  1801.) 

1.  Release— CossinsHATioK. 

A  release  of  a  tenant  from  the  terms  of  a  lease  on  his  surrender  of  tbe  property 
and  agreement  to  paf  the  costs  of  reletting  Is  based  on  a  sufficient  oonsideration. 

%.  ACTIOX  FOR  RBXT"— SOBKKNOSB  OF  TBBM— E7IDBNCE. 

Plaintiff  released  defendant  bv  parol  from  a  lease  under  seal,  and  resumed  pos- 
session of  the  premises,  the  defendant  indemnifying  him  against  changes  for  re- 
letting, and  deflverlng  up  the  keys.  Meld,  that  evidence  of  these  facta  should  have 
been  admitted  In  an  action  for  the  rent  after  surrender  of  the  premises  to  show  a 
parol  release,  and  as  the  jury  might  have  found  therefrom  a  surrender  of  the  prem- 
ises by  operation  of  law,  exonerating  the  defendant  from  further  liability  under  the 
contract. 
S.  Bbtiew  oh  Appbal — Objbotions  hot  Raised  Bblow. 

An  objection  of  variance,  not  made  at  the  trial.  Is  not  aTsUable  on  appeaL 

Appeal  from  trial  term. 

Action  by  Jacob  B.  Tallman  against  Ferdinand  P.  Earle  to  recover  for 
seven  months'  rent  of  apartments  let  to  the  defendant  on  the  flrst  floor  of 
the  premises  37  West  Fifty-Third  street.  The  answer  averred  that  the  build- 
ing  was  insecurely  erected  and  untenantable,  specifying  the  particulars,  and 
that  in  September,  1879,  tbe  defendant  having  paid  his  rent  to  the  let  day 
of  October,  1879,  anew  agreement  was  entered  into  between  the  plaintiff  and 
defendant,  whereby  it  was  agreed  that  if  the  defendant  would  surrender  the 
premises,  and  should  agree  to  pay  to  one  V.  K.  Stevenson  the  commissions 
which  he  should  charge  upon  tbe  reletting  thereof,  he  would  receive  the  same 
in  full  satisfaction  and  discharge  of  the  alleged  letting  set  forth  in  the  com- 
plaint. The  answer  further  avers  the  surrender  of  tlie  premises  and  the 
agreement  by  the  defendant,  and  tliat  he  has  indemnlfled  and  kept  harmless 
the  plaintiff,  and  has  performed  all  the  conditions  and  agreements  by  him  to 
be  performed.  The  lease  under  which  the  defendant  held  was  for  one  year, 
and  was  under  seal.  The  court  refused  to  admit  evidence  offered  by  the  de- 
fendant of  a  parol  release  of  tbe  demise,  to  which  ruling  tbe  defendant  ex- 
cepted. There  was  a  verdict  and  judgment  for  the  plaintiff,  and  tbe  defend- 
ant appeals  from  an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Daly,  C.  J.,  and  Bischofp,  Jr.,  and  Prtob,  JJ. 

Thomas  Darlington,  for  appellant.    James  M.  Smith,  for  respondent. 

Prtor,  J.  Admitting  tbe  averments  of  tbe  complaint,  for  affirmative  de- 
fense the  answer  alleges  "that  some  time  in  the  month  of  September,  1879, 
the  defendant  having  paid  his  rent  to  the  1st  day  of  Octol)er,  1879,  the  de- 
fendant represented  to  the  plaintiff  the  changed  condition  of  said  premises, 
and  the  injury  to  the  health  of  defendant's  family  occasioned  thereby,  and  it 
was  thereupon  agreed  by  and  between  the  said  plaintiff  and  the  said  defend- 
ant that  if  the  said  defendant  should  on  or  prior  to  the  1st  day  of  October, 
1879,  surrender  to  the  plaintiff  possession  of  said  premises,  and  should  in- 
demnify and  hold  harmless  from  any  commissions  for  reletting  for  the  re- 
mainder of  said  term  which  might  be  demanded  by  one  Y.  K.  Stevenson,  be 
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would  receire  the  same  in  full  satisfaction  and  discharge  of  the  alleged  let- 
ting set  forth  in  the  compl»iiit.  That  therenpon  this  defendant,  on  or  before 
the  1st  day  of  October,  1879.  surrendered  to  the  plaintiff  the  possession  of 
said  apartments,  and  delivered  to  him  the  key  thereof,  and  has  indpoaiiified 
and  kept  harmless  the  said  plaiotiff  of  and  from  any  commission  for  reletting 
the  said  premises  by  V.  K.  Stevenson,  and  has  duly  performed  on  his  part  all 
the  conditions  and  agreements  on  his  part  to  be  done  and  performed,  and  the 
said  plaintiff  accepted  the  same,  and  ever  since  then  the  said  premises  have 
been  in  tlie  possession  and  under  the  eoutrol  of  said  plaintiff."  To  the  evi- 
dence tendered  by  the  defendant  in  support  of  this  plea  the  plaintiff  objected 
on  the  sole  ground  that  "the  lease,  being  under  seal,  cannot  be  varied  by  a 
parol  agreement."  The  objection  was  sustained,  and  the  evidence  excluded, 
to  which  ruling  by  the  court  the  defendant  duly  «'xcepted.  Thereupon,  on 
motion  of  the  plaintiff,  the  court  directed  a  verdict  in  bis  favor,  and'  to  this 
ruling  again  the  defendant  duly  excepted. 

On  the  argument  before  us  the  respondeat  assumed  tosustaio  the  rejection 
of  the  offered  evidence  upon  the  ground  of  variance  between  the  pleading  and 
proof;  but  we  are  clear  that  the  evidence  tendered  was  relevant  to  the  alleged 
defense.  Bedford  v.  Terhune,  30  N.  Y.  460,  4GL.  If,  however,  this  were  not 
■o,  the  objectioa  of  variance,  not  having  beea  raised  at  the  trial,  is  not  avail- 
able on  appeal.  Dertz  v.  Manvfneturing  Co.,  85  Hun,  116;  Mayhew  v.  How- 
ard, 2  N.  Y.  St.  Rep.  155;  Tyng  v.  Warehouse  Co.,  58  KT.  Y.  318;  Marston 
V.  Qould.  69  N.  Y.  220;  Tooley  v.  Baaon,  70  N.  Y.  34,  37.  The  question, 
then,  is,  did  the  matter  of  which  the  appellant  tendered  proof  constitute  a 
defense  to  the  action?  The  respondent  challenges  the  validity  of  the  agree- 
ment proposed  to  be  proved  for  lack  of  consideration;  but  a  sufficient  consid- 
eration is  supplied  by  the  reciprocal  engagements  of  the  parties  to  the  con- 
tract. "An  executory  contract  may  be  discharged  by  the  simple  agreement 
of  the  parties  that  it  shall  no  longer  bind  either  of  them.  The  consideration 
for  the  promise  of  each  party  is  the  renunciation  by  the  other  of  his  rights 
under  the  contract.  Each  abandons  his  rights  in  consideration  tliat  the  other 
will  do  the  like."  8  Amer.  &  Eng.  Enc.  Law,  889.  But  here  a  substantive 
and  independent  consideration  for  plaintiff's  promise  is  furnished  by  defend- 
ant's engagement  to  pay  the  broker's  commission  for  reletting  the  premises. 
We  are  brought,  tlien,  to  the  real  and  the  decisive  question  in  controversy, 
namely,  can  a  contract  under  seal  be  discharged  before  breach  by  an  executed 
parol  agreement?  We  say  "executed"  because  the  answer  asserts  that  the  de- 
fendant fully  perfonned  all  the  obligations  imposed  upon  him  as  the  condition  of 
his  release  by  the  plaintiff.  We  concede  at  once  that  the  rule  for  which  the 
respondent  contends  was  a  settled  principle  of  the  common  law,  ( Blake's  Case, 
6  Coke,  436;  Berwick  v.  Oswald,  1  EI.  &  Bl.  295;)  but  in  this  state  tlie  pecul- 
iar common-law  properties  of  a  specialty  have  been  modified  by  legislation 
as  respects,  for  instance,  the  conclusive  effect  of  a  seal,  and  by  adjudication, 
we  maintain,  as  respects  the  mode  in  which  the  obligation  of  a  sealed  instru- 
ment may  be  discharged.  At  common  law  a  specialty  could  l)e  dissolved  only 
by  an  instrument  under  seal,  by  the  judgment  of  a  court,  or  by  statute;  but 
in  this  state  at  least  the  weight  of  authority  is  that  it  may  be  discharged, 
even  before  breach,  by  an  executed  parol  agreement  between  the  parties. 
In  Fleming  v.  Oilhert,^  iohna.  628,  the  action  was  on  a  bond  conditioned  that 
the  defendant  should  proiluce  and  deliver  up  a  mortgage  at  a  specified  time, 
and  should  procure  it  to  be  discharged  on  the  records  of  the  county ;  and  it  was 
held  that  a  parol  waiver  of  performance  was  a  valid  defense.  Langtoorthg y. 
Smith,  2  Wend.  687;  Esmond  v.  Van  Benschaten,  12  Barb.  866;  Mayor,  etc.,  v. 
Butler,  1  Barb.  327.  In  Pierrejiont  v.  Barnard,  5  Barb.  364, 6  N.  Y.  279,  the 
attempt  was  to  recover  damages  for  breach  of  a  covenant  not  to  fell  timber 
without  written  consent;  but  it  was  held  that  oral  consent  was  an  answer  to 
the  action.    In  Pike  v.  Butler,  4  Barb.  664,  "the  controveiTjy  arose  out  of 
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mutual  covenants  by  the  tenant  to  build  in  the  way  prescribed,  and  by  the 
landlord  to  pay  for  the  house  at  the  end  of  the  term. "  The  building  was  not 
in  accordance  with  the  lease;  but,  held,  that  tlie  tenant  was  dispensed  from 
the  obligation  of  the  covenant  by  the  oral  acceptance  of  the  landlord.  In  U. 
S.  V.  Hotoell,  4  Waslu  C.  0. 620,  it  was  ru  led  by  Washington,  J.,  that  an  oral 
dispensation  from  payment  of  a  bond  at  the  day  whs  an  answer  to  an  action  be- 
foreexpiration  of  the  deferred  credit.  In  Dearboi-n  t.  Cross,  7  Cow.  48,  the 
precise  point  adjudicated  was  that  a  "bond  or  other  specialty  may  bedischarged 
or  released  by  an  executed  oral  agreement  between  the  parties."  In  Allen  v. 
Jaquish,  21  Wend.  628,  it  Wiis  expressly  ruled  that  "a  contract  not  under  seal, 
rescinding  a  specialty,  if  fully  executed  and  carried  into  effect,  is  valid."  In 
Hisltop  y.  Jackson,  6  Hob.  (N.  Y.)  287,  the  point  adjudged  was,  that  the  mode 
of  performance  stipulated  in  aspecialty  might  be  superseded  by  an  oral  a^'ree- 
ment  to  vary  performance.  In  Totonsend  v.  Stone'Dressing  Co.,  6  Duer,  208, 
it  was  held  that  "an  executed  parol  agreement  upon  a  sufBcient  consideration 
may  operate  to  discharge  the  stipulations  of  a  sealed  contract."  In  Canal 
Co.  T.  Ray,  101  U.  S.  522,  the  federal  supreme  court  explicitly  decided  that 
"the  terms  of  a  contract  under  seal  may  be  varied  by  a  subsequent  parol  agree- 
ment." La Fevre  V.  L«  Pavre,  4 Serg,  AH.  241.  la  Jetiks  v.  Robertson,  5S 
N.  Y.  621,  the  court,  without  considering  the  cooiraon-law  rule  that  a  spe* 
oialty  before  breach  cannot  be dlaoharged  by  a  parol  executory  agreement,  "held 
lib  sutBcient.that  tlie  circumstauoes  showed  an  executed  rescission  of  the  con- 
tract, upon  which  ground  some  of  the  cases  go  to  eeoape  a  harsh  and  inequi- 
table application  of  the  doctrine  of  the  cotnmon  law."  In  Holds'sorth  v. 
Tvcker,  &N.  E.  Bep.  764,  the  supreme  judicial  court  of  Massachusetts  held 
that  "in  an  action  upon  a  contract  under  seal,  executory  on  both  sides,  the 
defendant  ma^  show  in  defense  that' before  any  partof  the  contract  had  been 
executed,  and  before  a  breanh,  the  parties  agreed  by  parol  to  vary  its  terms, 
and  that  he  offered  to  perform  as  thus  varied."  But  the  very  point  in  judg- 
ment has  b»en  adjudicated,  by  the  supreme  oourt  and  tbecourt  of  appeals  of 
this  state.  In  Horgan  v:  K<nitninede,  25  Hun,  116,  the  general  term  of  the 
first  department  held  that,  while  a  sealed  lease  cannot  he  modlQed,  nor  the 
rent  reserved  by  its  terms  reduced,  by  a  mere  oral  executory  agreement, 
yetsuch  an  agreement,  "founded  upon  new  consideration,  and  afterwards  per- 
formed by  the  parties,  is  suflBcient  to  modify  or  change  the  terms  of  an  in- 
strument of  this  nati;.  e."  In  Smith  v.  Dentin,  23  K.  Y.  363,  the  case  was 
tiiis-:  Action  to  recover  one  quarter's  rent  upon  a  lease  under  seal  for  three 
years.  Defense,  that  the  premises  were  surrendered  by  a  parol  agreement  to 
pay  9100,  and  to  deliver  up  the  keys;  that  the  plaintiff  did  actuHlly  .iccept  the 
surrender  upon  the  agreement  to  discharge  the  lease  for  9100,  which  was  ten- 
dered. Held,  afflrming  the  judgment  of  the  general  term,  which  reversed  the 
judgment  at  special  term,  that  the  defense  was  a  complete  bar  to  the  action. 
Doubtless  there  are  dicta  contrary  to  the  proposition  afiirmed  in  the  forego- 
ing citations,  but  we  are  apprised  of  no  authoritiitive  adjudication  in  this 
state  which  decides  that  an  executed  oral  agreement  isinoperati  ve  todischarge 
a  sealed  instrument.  Roe  v.  Oontoay,  74  X.  Y.  201,  only  questions,  but  does 
not  negative,  the  proposition.  Indeed,  by  the  statement  of  the  case  (page  202) 
it  appears  ttiat  this  court  lias  ruled  that  a  sealed  lease  for  a  term  of  10  years 
might  be  canceled  and  surrendered  by  a  simple  contract.  Such  is  the  weight 
of  authority  upon  the  question  in  debate;  but  in  reason  the  balance  of  prob- 
abilities still  more  heavily  preponderates  in  favor  of  the  appellant's  conten- 
tion. By  express  provision  of  law  certain  contracts  are  required  to  be  evl> 
deneed  by  writing;  and  yet,  while  an  agreement  under  the  statute  of  frauds 
may  n»t  be  raodiiied,  it  may  be  rescinded  and  abrogated,  by  parol.  Sosa  t. 
Nugent,  5  Barn.  &.  Adol.  66 ;  Prootor  v.  Thumpaon,  IS  Abb.  N.  C.  340.  Why 
not  a  contract  under  aeal?  Considerations  of  policy,  e.  g.,  the  prevention  of 
frauds  :aod.pNJttries,  suggest  why  the  term  of  a  contract  should  tra  embodied  in 
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a  certain  and  immutable  memorial;  but  a  writing  without  a  seal  is  as  infallible 
an  indication  of  the  intent  and  engagements  of  the  pai-ties  as  a  writing  with 
a  seal.  For  protecting  the  ccntrHct  agninst  mistake  or  misrepresentation 
nothing  is  gained  by  aflixing  a  wafer  to  the  paper  which  contains  its  stipula- 
tions. Since,  then,  a  contract,  which  the  statute  imperatively  prescribes  shall 
be  in  writing,  may  be  abrogated  by  on  oral  agreement,  wliy  not  a  contract 
which  no  law  requires  shnll  be  either  in  writing  or  under  seal?  Ttie  rale  that 
a  specialty  cannot  l>e  discharged  by  parol  is  a  relic  of  a  barbarous  age;  is  a 
purely  arbitrary  and  conventional  regulation;  stands  upon  no  substantial  tea- 
son  or  argument  of  policy;  and  is  opposed,  as  we  see,  to  the  strong  current  of 
American  authority.  We  have  no  hesitation  in  deciding  lliat  the  doctrine  is 
not  a  principle  of  the  jurisprudence  of  this  state.  Since,  then,  the  facts  ten- 
dered by  the  answer  and  offered  in  evidence  presented  a  perfect  defense  to  the 
action,  it  was  error  to  exclude  proof  of  them;  and  for  such  error  the  judg- 
ment should  be  reversed. 

Assuming  for  argument,  however,  that  the  agreement  in  question  was  in- 
valid and  ineffectual  to  annul  the  lease,  still,  upon  the  facts  pleaded  and  of- 
fered in  evidence,  the  jury  might  have  found  another  defense  to  the  action, 
namely,  a  surrender  by  act  or  operation  of  law.  In  Vandekar  v.  Heeveg,  40 
Hun,  430,  it  was  held  that,  although  the  agreement  for  a  change  of  tenants 
was  void,  yet,  in  connection  with  the  conduct  of  the  parties,  it  operated  to 
discharge  the  defendant  from  a  claim  for  future  rent,  "as  it  constituted,  in 
effect,  a  surrender  of  the  remaining  term  by  act  or  operation  of  law."  When 
a  landlord  tal^es  the  key  to  the  premises,  and  deals  with  them  as  his  own,  the 
jury  may  find  that  he  intended  to  resume  possession,  and  to  discharge  the  ten- 
ant from  his  obligation  as  lessee.  Hegeman  v.  McArthur,  1  E.  D.  Smith,  147; 
Harris  v.  Hiseock,  91  N.  Y.340;  Bedford  v.  Terhune,  30  N.  Y.  453;  Beatt 
V.  White,  94  U.  8.  382;  Smith  v.  mver,  2  Barb.  180.  Had  the  learned 
trial  judge  admitted  evidence  of  the  defense  pleaded,  and  submitted  the  case 
to  the  jury,  we  cannot-  say  that  they  would  not  have  found,  under  proper  in- 
structions, that  the  appellant  was  exonerated  from  liability  by  a  surrender  by 
operation  of  law.    Judgment  reversed,  and  new  trial;  costs  to  abide  event. 

All  concur. 


Gibson  o.  Donnelly. 
(ComTnon  Pleas  of  New  York  City  and  County,  Oeneral  Term.    April  S,  189L) 

XOSIFICI.TIOX   or   COXTSACT. 

In  aa  aotion  for  milk  sold  and  delivered,  defendant  oounter-olalmed  tor  damagm 
Bustained  by  reason  of  plain  tifl's  failure  to  deliver  at  the  place  afread.  It  fq>pearad 
that  defendant  received  the  milk  at  a  substitutod  locality  for  five  months  vnthoat 
objection,  and  renewed  his  contract  for  another  year  withoat dissent  as  to  the  place 
of  delivery.  Held,  that  defendant's  course  constituted  an  implied  assent  to  a  mod- 
ification of  the  agreement,  and  that  the  objection  that  the  change  in  the  contract 
was  invalid  for  want  of  consideration  was  not  tenable. 

Appeal  from  city  court,  general  term. 

Action  by  Edward  B.  Gibson  against  Patrick  Donnelly  for  milk  aold  and 
delivered  to  the  defendant  between  August  15  and  October  1, 1888.  The  de- 
fense consisted  of  several  counter-claims.  The  first  was  that  from  Novem- 
ber, 1887,  to  March.  1888,  the  plaintiff  failed  to  deliver  milk  at  the  Harlem 
Biver  station  of  the  New  York,  New  Haven  &  Hartford  liailroad  Gompanv, 
where  it  was  alleged  be  agreed  to  deliver  it,  and  instead  delivered  it  at  pier 
50,  East  river,  whereby  defendant  had  to  pay  969  for  extra  cartage.  The 
second  counter-claim  was  th»t  during  the  same  period,  by  reason  of  the  plain- 
tiff's failure  to  deliver  the  milk  at  the  place  agreed,  the  defendant  lost,  in  milk 
spilled,  soured,  and  destroyed,  $76.30.  Both  of  these  counter-claims  were 
stricken  out  by  the  court  as  not  constituting  a  cause  of  action  against  the 
plaintiff.    The  third  and  fourth  counter-claims  were  for  shortages  and  fidluie 
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to  supply  milk.  There  was  a  verdict  and  Judgment  for  the  plaintiff,  and  the 
defendant  appeals. 

Argued  before  Daly,  C.  J.,  and  Bischoff,  Jr.,  and  Pryor.  JJ. 

D.  Edgar  Anthony,  for  appellant.  Charlet  C.  Burltngham,  for  respond- 
ent. 

Fryor,  J.  In  respect  of  counter-claims  3  and  4  it  suiHces  to  say  that,  since 
It  is  not  apparent  that  the  case  contains  all  the  evidence,  we  are  precluded 
from  the  inquiry  whether  the  proof  was  sufficient  to  sustain  the  verdict. 
Upon  the  evidence  as  given,  liowever,  the  determination  of  the  jury  is  not 
without  adequate  support.  The  first  two  counter-claims  were  rejected  by  the 
court  as  being  invalid  in  point  of  law,  and  whether  this  ruling  be  tenable  is 
the  only  question  before  us.  These  counter-claims  stood  upon  a  common 
ground,  namely,  that  tbe  pluintiff  had  contracted  to  deliver  at  a  certain  place; 
that  instead  be  delivered  at  another  place;  and  that  by  consequence  the  de- 
fendant sustained  loss  and  expense.  But  tbe  defendant  never  objected  to  this 
implied  modification  of  the  agreement;  on  tbe  contrary,  without  a  murmur 
he  continued  dally  to  receive  the  milk  at  the  substituted  locality  for  a  period  of 
five  months,  and  even  renewed  the  contract  for  another  year,  with  a  silent 
acquiescence  in  its  changed  conditions.  The  court  below  rightly  held  the  ap- 
pellant to  an  implied  assent  to  a  modification  of  tbe  agreement.  His  conten- 
tion that  the  change  in  the  contract  is  invalid  for  want  of  consideration  is 
plainly  untenable.  Tollman  v.  Earle,  ante,  805,  herewith  decided.  Judg- 
oient  affirmed,  with  costs.    All  concur. 


NlEBUHB  e.  SCHBETSB. 

(Common  Pleat  qf  New  YorH  City  and  County,  Qtntral  Tarm.    April  S,  189L) 

1.  What  CoNSTiTUTBg  Usurt— Land  Contkaotb. 

The  plaintiff  and  defendant  entered  into  an  agreement  whereby  the  latter  was  to 
advance  money  for  the  purchase  of  lots  and  the  erection  of  hoasea  thereon,  to  be 
sold,  be  to  receive  out  of  tbe  proceeds  of  sale  the  moneys  advanced  by  him,  with 
interest,  and  one-third  of  the  profits.  Thedefendant  advanced  moneys  nnder  said 
contract,  and  a  number  of  lots  were  bought  and  houses  erected  and  sold  thereunder. 
Held,  that  defendant  was  jointly  interested  with  the  plaintiff  in  the  property 
bought  under  said  contract,  and  that  the  moneys  advanoed  by  him  were  not  loans 
to  plaintiff,  and  therefore  not  open  to  the  objection  of  nsniy  in  an  aooounting  be- 
tween the  parties. 

9L  RBVIBW  on  APPBAIr-OaiBCTIONS  NOT  HaDB  BbLOW. 

Where  no  objection  is  made  at  the  trial  as  to  a  variance  between  the  pleadings 
and  proof  the  same  cannot  be  raised  on  appeaL 

t.  ACCOVKTIKO. 

The  defendant  conveyed  certain  premises  to  plaintiff  to  enable  her  to  nlae  money 
by  a  mortgage  thereon.  She  immediately  reconveyed  the  property  to  defendant, 
and  thereupon,  at  the  request  of  defendant,  executed  another  deed  conveying  the 
property  to  his  vendee.  Held,  that  such  subsequent  conveyance  to  said  vendee,  as 
between  herself  and  defendant,  was  no  conveyance  of  any  title  or  interest  what- 
ever, and  that,  having  parted  with  nothing,  she  was  entitled  to  nothing  as  credit 
on  account  thereof. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Margaret  Niebuhr  against  John  Schreyer  for  an  accounting  in 
respect  of  alleged  copartnership  transactions.  The  plaintiff,  the  owner  of 
eight  lots  of  land  on  West  Forty-Fifth  street  and  Tenth  avenue  in  the  city  of 
New  York,  entered  into  an  agreement  with  the  defendant  in  October  or  No- 
vember, 1883.  By  the  terms  of  this  agreement  the  defendant  was  to  advance 
the  plaintiff  such  moneys  as  should  be  required  to  pay  for  these  lots  and  erect 
buildings  thereon,  over  and  above  such  moneys  as  the  plaintiff  should  raise 
for  that  purpose  by  means  of  her  bonds  and  mortgages  on  the  property;  and 
all  of  the  moneys  so  loaned  by  the  defendant  were  to  be  repaid  to  him  when 
the  houses  should  be  completed  and  sold,  with  Interest,  and  one-third  of  the 
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proSts  tbst  shoold  be  realiardupon  t^ir  sale.  The  houses  were  completed 
and  sold  at  a  profit  of  $24,000.  The  defendant  from  time  to  time  made  ad- 
vances under  this  agreement,  which  (including  interest  to  January  1,  1885) 
amounted  to  9^5,014.36,  and  upon  the  sale  of  the  houses  lie  received  from 
the  proceeds  theieuf  (including  similar  interest)  tl)e  sum  of  973,627.  thns 
leiiving  a  balance  ol'  08,612.64  in  favor  of  the  plaintiff  as  of  January  1.  1885. 
In  redootion  of  this  balauce  the  referee  allowed  Uie  defendant  a  credit  of 
98,000, — one-third  of  the  before-mentioned  protils, — and  a  further  credit  ot 
$819.11  upon  a  counter-claim  set  up  in  the  answer,  for  joint  funds  used  by 
the  plaintiff  in  the  purchase  of  individual  property.  The  plaintiff  appeals 
from  a  judgment  entered  upon  the  report  of  a  referee  ascertaining  a  balance 
due  the  plaintiff  of  8206.47.  For  former  reports,  see  2  N.  Y.  Supp.  413,  and 
8  N.  Y.  Supp.  950. 

Argued  before  Dalt,  C.  J.,  and  Bischoff,  Jr.,  and  Pktob,  JJ. 

M.  Mitchell  Tyng,  (?'.  M.  Tyng.  of  counsel,)  for  appellant.  A.  Oldrin  Sal- 
ter, {Alex  Sain,  of  counsel,)  for  respondent. 

Daly,  C.  J.  This  is  an  appeal  from  a  final  and  also  from  an  interlocutory 
judgment  in  an  action  brouglit  for  an  accounting  of  a  copartnership  alleged 
to  have  been  entered  into  between  the  parties  prior  to  November,  1888,  for 
the  purchase  of  lots  and  erection  of  buildings  thereon  in  the  city  of  New 
Yorli,  the  defendant  to  advance  all  the  money  needed  for  such  purchase  and 
building,  and  to  b«entitled  to  repayment  of  the  same,  with  interest,  and  one- 
tliird  of  the  pvoflta.  The  property  acquired  by  tbe  m^rtnerahip  was  avwired 
to  be  live  lots  on  Forty-Fifth  street,  three  lots  on  Tenth  avenue,  one  lot  on 
Ninth  avenue,  and  three  lots  on  Bank  street,  on  which  buildings  were  erected; 
and  it  was  alleged  that  defendant  bad  sold  the  firet  eight  lots  mentioned,  and 
bad  received  the  purchase  price  therefor,  which  exceeded  his  advances  and 
his  propoi-tion  of  the  profits.  In  the  original  complaint  it  was  also  claimed 
that  the  premises  424  West  Fortieth  street  were  also  purchased  and  built 
upon  under  said  copartnership  agreen)ent,  but  by  the  amendment  this  allega- 
tion was  struck  out,  and  it  was  alleged  that  those  premises  belonged  solely  to 
the  plaintiff,  and  that  the  defendant  had  received  the  whole  proceeds  of  the 
sale  thereof  in  part  payment  of  his  copartnership  advances,  and  the  plaintiff 
claimed  a  credit  therefor.  The  answer  of  the  defendant  denied  the  copart- 
nership and  the  other  allegations  of  the  complaint  connected  therewith,  and  set 
up  as  the  actual  arrangement  that  be  had  agreed  with  the  plaintiff's  husband 
that  the  latter  should  purchase  the  five  lots  on  Forty-Fifth  street  and  the  three 
lots  on  Tenth  avenue  and  erect  buildings  thereon,  for  which  purpose  the  de- 
fendant was  to  advance  the  necessary  moneys,  which  were  to  be  returned  ts 
him  when  the  property  was  sold,  witti  interest;  and  that  he  was  to  superin- 
tend the  carpenter  work  oX  the  buildings,  and  receive  for  his  services  one- 
third  of  the  net  profits;  that  he  had  advanced  upwards  of  $80,000,  and  had 
been  repaid  only  $60,000,  and  had  received  no  part  of  the  profits,  which  were 
$8,000;  that  the  only  connection  Mra.  Niebuhr,  the  plaintiff,  had  with  the 
transaction  was  that  the  title  to  the  lots  was  taken  in  her  name  by  the  direc- 
tion of  her  husband.  As  to  the  pivmises  424  West  Foitieth  street,  the 
answer  set  up  tliat  neither  the  plaintiff  nor  her  husband  had  any  interest 
therein,  but  that  they  were  at  one  time  conveyed  by  the  defendant,  as  execu- 
tor of  his  deceased  wife,  to  the  plaintiff,  for  the  purpose  of  having  a  mortgage 
executed  thereon,  and  thereafter  they  were  reconveyed  by  her  to  him,  acting 
as  executor  aforesaid.  As  tothe  lots  on  Ninth  avenue  and  Bank  street,  the 
answer  alleged  that  they  were  at  all  times  the  defendant's  property,  and  de- 
nied that  plaintiff  or  her  husband  ever  had  any  interest  ttierein.  A  counter- 
claim was  set  up,  arising,  as  alleged,  upon  the  plaintiff's  taking  part  of  the 
funds  of  the  joint  enterprise,  and  Investing  them  in  premises  on  Ninety-Third 
Street,  and  asking  that  the  property  should  be  decreed  liable  for  hit  adYanoes 
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and  proflta,  and  that  he  should  be  decreed  owner  thereof  to  an  amount  suffl- 
«ient  to  satisfy  his  claim.  It  was  also  alleged  that  an  accounting  had  been 
bad  between  plaintiff  and  defendant,  in  which  it  was  agreed  that  by  reason 
of  the  aforesaid  transactions  there  was  justly  due  the  defendant  $28,000. 
The  plaintiff,  by  reply,  denied  the  coiinter-claini,  and  averred  that  she  be- 
came the  owner  of  the  Ninety-Tliinl  street  premises  by  taking  the  same  in 
exchange  for  premises  in  Forty-Third  street,  in  which  neither  the  plaintiff 
nor  her  husband  had  any  interest,  and  denied  the  allegation  of  an  accounting, 
but  averred  that  an  arbitration  was  had  between  the  defendant  and  herself, 
whereby  it  was  shown  that  ^28,599.80  was  due  her  from  the  defendant  as 
her  share  of  the  profits  on  the  sale  of  the  flret  eight  lots  aforesaid.  The  is- 
sues were  referred  to  a  referee,  who  made  a  report,  npon  which  an  interloo- 
utory  judgment  was  entered,  and  wlio  tl>en  took  and  stated  the  accounts  of 
tlio  parties,  and' made  a  rupurt,  upon  which  the  final  judgment  was  eutered. 
The  findings  upon  the  interlocutory  judgment  were  substantially,  first, 
that  tliere  was  no  copartnership  between  tlie  plaintiff  and  tlie  defendant,  but 
that  her  husband  at  first  made  an  agreement  with  the  defendant  by  which 
the  latter  was  to  advance  means  to  excavate  the  five  lots  on  Forty-Fifth 
street,  and  was  to  receive  his  advances  and  interest  and  9500  per  lot,  and  that 
be  did  make  advances  of  S7,500  therefor;  that  afterwards  lier  husband,  as 
ber  attorney,  made  a  further  agreement  with  defendant,  by  which  the  latter 
was  to  advance,  in  addition,  the  money  needed  to  erect  buildings  on  said  five 
lotB,  and  upon  the  sale  thereof  to  be  repaid  his  advances  with  interest,  and 
that  he  should  receive  one-third  of  the  profits;  that  a  subsequent  lilse  agree- 
ment was  made  between  the  plaintiff  and  defendant  with  respect  to  the  three 
lots  on  Tentli  avenue;  that  on  November  23,  1883,  the  plaintiff  executed  a 
writing  to  the  defendant,  declaring  that  she  held  the  title  tu  said  property  sub- 
j«ct  to  the  repayment  of  defendant's  advances  and  the  payment  of  one-third 
•f  the  profits;  that  plaintiff  had  no  real  interest  in  the  premises  424  West 
Fortieth  street,  but  received  the  deed  thereof  from  the  defendant  as  executor, 
sod  at  his  request,  and  for  the  sole  purpose  of  executing  a  mortgage  thereon 
iregotiated  by  him,  and  that  she  immediately  conveyed  the  property  to  him 
1^  a  deed  not  recorded,  and  that  she  subsequently  conveyed  the  property  to  a 
third  party,  to  whom  defendant  had  sold  it,  and  that  she-  had  no  interest  in  or 
right  to  the  money  realized  on  such  mortgage  or  sale;  also  that  the  plaintiff 
Iim)  no  interest  in  the  property  on  Ninth  avenue  or  Bank  street;  and  as  con- 
clusion of  law,  that  the  plaintiff  and  defendant  had  a  joint  interest  in  the 
Forty-Fifth  street  and  Tenth  avenue  properties  not  amounting  to  a  copart- 
nership, which  entitled  the  plaintiff  to  maintain  the  action.  The  disposition 
of  the  counter-claim  was  reserved  for  the  accounting.  Upon  the  final  ac- 
counting the  referee  found  that  the  defendant  had  advanced  and  was  entitled 
to  credit  for  $65,014. St5,  which  embraced  interest  to  January,  1885,  and  that 
fae  was  entitled  to  (IS, 000  as  his  share  of  the  profits,  and  to  8819.11  on  his 
counter-claim,  amounting  altogether  to  $73,833.47;  and  that  he  had  received 
of  the  proceeds  of  the  sale  of  the  eight  lots  first  mentioned  $73,627,  including 
interest,  which  left  due  him  on  January  1,  1885,  ^06.47,  and  for  this  sum, 
with  interest,  judgment  was  entered  in  his  favor. 

The  questions  raised  by  the  appeal  of  the  plaintiff  are:  First,  that  the  de- 
fendant ought  not  to  be  allowed  $8,000  as  his  share  of  prolits;  second,  nor 
S819.ll  upon  his  counter-claim;  third,  and  that  the  plaintiff  should  have 
been  allowed  $14,000,  received  by  tht?  defendant  as  proceeds  of  the  premises 
424  West  Fortieth  street.  None  of  the  evidence  taken  before  the  referee  ia 
printed  in  the  case,  and  the  appellant  relies  tor  a  reversal  upon  the  ground 
that  the  findings  of  fact  are  insiiflSoient,  and  inreunsistentwith  each  other,  and 
do  not  sustain  the  conclusions  of  law  and  the  judgment. 

As  to  th«  ProfiUi.  Plaintiff  contends  that  Itiu  referee  found  that  there  waa 
no  copartnership  between  the  parties;  that  the  defendant  wa»  mere)/ a  leaner. 
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and  the  plaintiff  a  borrower,  of  moneys;  and,  therefore,  that  the  stipulation 
for  one-third  of  the  profits  was  a  bonus  in  excess  of  the  lawful  interest,  and 
was  usurious  and  void.  This  is  not  a  correct  statement  of  the  findings.  The 
referee  found  that  an  agreement  was  entered  Into  for  advances  by  defendant, 
and  that  on  the  sale  of  the  house  be  should  be  repaid  with  interest,  and  should 
be  entitled  to  receive  in  addition  thereto  one-third  of  the  proQts  that  should 
be  realized  on  such  sale;  but  there  wits  no  finding  that  this  profit  was  to  be 
paid  for  the  loan  and  forbearance  of  the  money  advanced.  The  plainti£f  made 
no  request  for  any  sucli  finding.  She  requested  the  referee  to  find,  and  he  did 
find,  "that  the  relationship  existing  between  the  plaintift  and  defendant  in  re- 
spect to  the  premises  in  West  Forty-Fifth  street  and  Tentli  avenue,  mentioned 
in  the  pleadings,  was  that  shown  b>  the  paper  writing  signed  by  the  plaintiff, 
dated  Xovember  23,  1883,  whicli  writing  was  read  in  evidence  on  the  trial  of 
this  action  as  defendant's  Exhibit  No.  1."  But  this  paper  is  not  in  the  rec- 
ord. The  referee,  in  his  conclusion  of  law,  states  that  the  plaintiff  and  de- 
fendant had  a  joint  interest  in  the  Forty-Fifth  street  and  Tenth  avenae  prop- 
erty, not  amounting  to  a  copartnership,  sufilcient  to  entitle  the  plaintiff  to 
maintain  the  action  for  an  accounting,  and  the  plaintiff  herself  entered  the 
interlocutory  judgment  upon  his  findings,  adjudging  that  the  plaintiff  had 
such  a  joint  interest  in  the  premises.  We  must  assume,  in  the  absence  of  all 
the  evidence,  if,  indeed,  plaintiff  is  not  concluded  by  her  own  judgment,  that 
there  was  evidence  of  a  joint  interest  of  the  parties,  and  a  lawful  considera- 
tion for  the  agreement  found  by  the  referee  that  the  defendant  was  to  receiya 
a  share  of  the  profits  as  well  as  the  repayment  of  his  advances  and  interest. 

Aa  to  the  Counter-Claim.  The  objection  made  by  plaintiff  is  that  the 
counter-claim,  as  found,  was  different  from  that  pleaded.  The  pleading  was 
substantially  that  the  plaintiff  had  taken  part  of  the  joint  funds,  and  invested 
them  in  property  on  Ninety-Third  street,  which  property  should  be  applied  to 
the  payment  of  the  balance  of  his  advances.  The  plaintiff's  reply  was  that 
said  property  was  acquired  by  the  exchange  of  property  on  Forty-Third 
street,  known  as  the  " Narragansett  Flat,"  which  was  purchased  out  of  her 
own  funds,  and  was  her  private  estate,  and  no  money  was  ever  advanced  by 
defendant  in  connection  therewith.  The  finding  of  the  referee  Is  that  the  de- 
fendant advanced  $3,527.64  to  be  devoted  to  the  Narragansett  flat,  upon  the 
agreement  that  he  should  have  a  lien  thereon  for  the  repayment  thereof,  with 
interest,  and  that  he  subsequently  consented  to  the  exchange  by  the  plaintiff 
of  such  fiat  for  the  property  on  Kinety-Tbird  street  upon  an  agreement  that  be 
should  have  a  lien  on  the  latter  property  for  such  repayment;  and  that  he  has 
received  an  account  of  his  advances,  with  interest,  $2,189.14,  which,  deducted 
from  93,527.04  and  interest,  leaves  a  balance  due  him  of  $819.11,  which,  as 
the  referee  finds,  was  the  counter-claim  referred  to  and  intended  to  be  alleged 
and  set  up  in  the  defendant's  answer.  There  is  a  variance  between  the  plead- 
ing and  the  proof  in  this  matter,  in  this  respect:  that  the  proof  shows  that 
the  advances  made  by  the  defendant  were  from  his  own  funds,  while  the 
pleading  is  that  the  plaintiff  took  the  joint  funds  to  acquire  the  property;  and 
that,  instead  of  the  plaintiff's  acquiring  the  Ninety-Third  street  property  by 
moneys  taken  from  the  joint  fund,  she  acquired  it  by  exchanging  for  the  Nar- 
ragansett  fiat,  upon  wliich  defendant  had  made  the  advances.  The  defendant 
established,  however,  a  right  to  a  lien  upon  the  Ninety-Third  street  property, 
and  this  was  the  only  substantial  issue  between  the  parties.  The  only  way 
in  which  the  plaintiff  could  take  advantage  of  this  variance  between  the 
pleading  and  the  proof  was  by  objection  at  the  trial,  but,  as  the  record  of  the 
trial  is  not  before  us,  it  does  not  appear  that  such  objection  was  made,  and 
there  is,  therefore,  nothing  to  review.  Objection  of  variance  between  the 
pleading  and  proof  is  not  available  upon  appeal  unless  raised  at  the  trial.  See 
Taliman  v.  Barle,  ante,  805,  (decided  at  this  general  term,  April  6,  1891,) 
and  cases  cited  therein. 


Digitized  by 


Google 


C.P.N.Y.]  LATHEB8   V.  HXJNT.  818 

As  to  the  Propertp  424  West  Fortieth  Street.  This  claim  of  the  plaintiff 
is  wholly  without  merit.  It  rests'  upon  the  assumption  that,  because  the  de- 
fendant, in  violation  of  his  duty  as  trustee,  conveyed  the  premises  in  ques- 
tion— a  part  of  the  trust-estate — to  the  plaintiff  for  tlie  sole  purpose,  as  she 
knew,  to  enable  him  to  raise  money  by  mortgage  thereon,  and  subsequently 
effected  a  sale  thereof  to  a  purchaser,  to  whom  the  plaintiff,  at  his  request, 
conveyed  it,  the  defendant  receiving  the  proceeds  of  the  mortgage  in  the  first 
place  and  of  the  sale  in  the  second  place,  this  transaction  gave  the  plaintiff — 
the  agent  or  intermediary  by  whom  these  negotiations  were  effected — the 
right  in  a  court  of  equity  to  the  application  of  such  proceeds  to  the  satisfac- 
tion of  her  private  and  personal  indebtedness  to  the  defendant  arising  out  of 
matters  wholly  unconnected  with  the  transaction  or  the  trust.  It  does  not 
require  any  argument  to  dispose  of  such  a  pretension.  It  is  claimed,  how- 
ever, that  as  the  defendant,  as  executor,  pretending  to  act  under  a  power  of 
sale,  made  a  conveyance  to  the  plaintiff,  he  cannot  dispute  the  validity  of  his 
deed  or  the  plaintiff's  title  thereunder.  No  such  dispute  is  attempted,  for  it 
appears  that  upon  his  executing  such  deed  to  the  plaintiff  she  immediately  re- 
conveyed  the  property  back  to  him  by  a  deed  which  he  continued  to  hold  when 
she  made  the  mortgage,  and  also  when  she  subsequently  conveyed  the  prop- 
erty to  a  third  person,  named  by  him.  He  is  therefore  not  disputing  his  deed, 
but  she  is  attacking  her  own.  It  does  not  appear  that  any  objection  was 
made  to  the  proof  of  the  facts  as  found  by  the  referee.  We  are  to  assume 
that  the  evidence  was  ample  to  sustain  the  findings  of  fact,  and,  it  appearing 
from  the  whole  of  the  findings  that  there  was  a  conveyance  to  the  plaintiff  by 
the  defendant  solely  to  enable  her  to  malce  a  mortgage,  that  she  immediately 
reconveyed  to  the  defendant  before  such  mortgage  was  given,  and  that  her 
subsequent  deed  to  the  purchaser  was,  as  between  herself  and  the  defendant, 
no  conveyance  of  any  interest,  right,  or  title  whatever,  it  follows  that  she 
parted  with  nothing,  and  is  entitled  to  nothing  as  credit  on  account  thereof. 
All  other  exceptions  of  the  plaintiff  relied  upon  on  this  appeal  are  disposed  of 
by  the  foregoing  considerations,  and  do  not  call  for  a  reversal  of  the  judgment. 
There  is  nothing  inconsistent  with  the  findings,  and  they  abundantly  support 
the  judgment  rendered,  which  must  be  atBrmed.    All  concur. 


Lathebs  t).  Hunt. 

(Common  Pleat  cf  New  York  OUy  and  Cawnty,  General  Term.    April  8,  UOL) 

1.  Satisfaction  or  Chattel  Moktoaob. 

The  fact  that  a  landlord,  holding  a  mortgage  on  household  furniture  of  his  tenant 
as  security  for  rent,  takes  possession  of  the  furniture  on  its  abandonment  by  VtM 
tenant,  and  cares  for  it,  does  not  operate  as  a  satisfaction  of  the  mortgage  debt. 
%.  Lakdlobd  and  Tbxant— Abasdonment  of  Pbhsonaltt— Liability  of  Landlobd. 
The  tenant  is  not  entitled  to  damages  against  the  landlord  for  injury  to  the  furni- 
ture, under  such  circumstances,  without  proof  sufficient  in  law  to  flz  such  liability 
upon  the  landlord. 

Appeal  from  eleventh  district  court. 

Action  by  Richnrd  Lathers  against  Jacob  H.  Hunt  for  rent.  Defendant,  to 
secure  payment  of  the  rent,  had  executed  to  plaintiff  a  chattel  mortgage  on 
certain  furniture  in  the  demised  premises.  On  defendant  removing  from  the 
premises,  and  abandoning  the  furniture,  plaintiff  took  possession  of  and  took 
care  of  it.  Defendant's  answer  set  up  tliat  he  was  discimrged  thereby  from 
all  obligation  for  the  rent,  and  also  set  up  a  counter-claim  for  damages  suf- 
fered by  reason  of  plaintiff's  taking  and  using  the  furniture.  Plaintiff  ap- 
peals from  a  judgment  for  defendant.  See  former  reports,  (9  N.  Y.  Supp. 
494.  and  10  N.  Y.  Supp.  529.) 

Argued  before  Dalt,  G.  J.,  and  Bisoboff  and  Prtob,  JJ. 

Joseph  Walmnley,  for  appellant.     Fei-nando  Salinger,  tot  respondent. 
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Pes  Cttriau.  Twice  has  this  case  been  here  on  appeals  by  the  defendant, 
and  It  is  ag^in  before  us  on  substantially  the  same  state  of  facts.  On  the  for- 
mer occHsions  tlie  law  of  the  case  was  clearly  and  fully  propounded  Tor  the 
gnidanee  of  the  court  below;  by  Bischofp  and  Oalt,  JJ..  9  N.  Y.  Sapp.  4S44 
and  by  Bookstaver.  J.,  10  N.  Y.  Supp.  529.  At  the  trial  under  review  tiie 
only  development,  if  any,  to  vary  the  case  was  evidence  of  alleged  injuiy  t» 
tfae  furniture;  but  we  are  of  opinion  that  such  evidence  was  insuffident  ia 
law  to  fix  the  plaintiff  with  liability.  Judgment  reversed,  and  new  trial,  t 
to  abide  the  event. 


Pboplb  e.  Ohlrooob. 
(Cornnum  Plea*  of  Ntw  York  City  and  County,  G-eneral  Term.    April  6, 1801.) 

Bail — PORFBlTrHB — JtTDOjrailT— VACATtOS. 

After  forfoiture  of  a  recogoizance  of  bail,  the  prisoner  surrendered,  waa  titod, 
convicted,  and  sentenced  to  pay  a  floe,  which  was  paid,  with  all  the  sherifTs 
charges.  Held  that,  on  the  certificate  of  the  district  attorney  that  the  people  bad 
lost  no  rights,  the  judgment  entered  on  the  recognizance  should  be  vacated. 

Motion  to  vacate  a  judgment  entered  on  a  forfeited  recognizance  in  favor  of 
the  people  of  the  state  of  New  Yorlt  against  Charles  H.  Ohlrogge and  another. 
Argued  iMfore  Dalt,  C.  J.,  and  Biscboff.  J. 
A.  C.  Bcuaay,  for  the  motion.    Da  Lancey  Nicoll,  opposed. 

Per  Ccriau.  As  the  prisoner  surrendered  himself  after  the  forfeiture, 
and  was  tried,  convicted,  and  sentenced  to  pay  a  One,  which  has  been  paid, 
together  with  all  the  charges  of  the  sheriff,  and  the  district  attorney  certiBea 
that  the  people  have  lost  no  rights,  the  application  to  vacate  the  judgment  en- 
tered upon  the  forfeited  recognizance  should  be  granted. 


Hattembach  v.  Gundersheiheu. 
(.Commion  Pleat  of  New  York  City  and  County,  General  Terra.    April  S,  1881.) 

BaOEBBS — RlOHT  TO  Couiossioii. 

Defendant  agreed  in  writing  to  pay  plaintllt,  a  broker,  a  commission  "if  he  sella 
my  bakery,  or  sends  a  party  that  does  buy  It. "  Plaintiff  produced  a  purchaser, 
with  whom  defendant  signed  a  contract  of  sale  of  the  bakery,  and  accepted  part 
payment  from  him ;  but  by  reason  of  def eudaat  insisting  that  the  purchaser  stioold 
secure  the  lease  of  the  premises,  which  was  not  a  term  of  the  contract,  the  sale  waa 
not  completed.    Held,  that  defendant  was  liable  to  plaintUt  for  his  oommiuion. 

Appeal  from  seventh  district  court. 

Action  by  Isitac  Huttenbach  against  Charles  Gundersheimer.    Defendant ap> 
peals  from  a  judgment  for  plaintiff. 
Argued  before  Bischoff,  P.  J.,  and  Prtoh,  J. 
Herring  <£  Meyer,  for  appellant.     Langbein  <£  Langbetn,  for  respondent. 

Pryor,  J.  The  action  is  by  the  broker  against  the  seller  to  recover  a  com- 
mission "of  —  per  cent,  of  the  selling  price,  if  he  sells  my  bakery,  oraoxtia  a 
party  that  does  buy  it."  Such,  in  terms,  was  the  written  stipulation  cf  the 
defendant.  The  plaintiff  produced  a  purchaser,  who  did  buy,  and  to  wbon 
the  defendant  did  sell,  the  bakery.  The  defendant  signed  the  contract  of  sale, 
and  accepted  $1U0  in  part  payment,  but  afterwards  refused  to  carry  out  the 
sale,  onlfss  the  buyer  would  secure  the  lease  on  the  premises.  This  was  not 
a  term  of  the  contract,  and  by  insisting  on  it  the  defendant  was  the  cauae  <t 
the  miscarriage  of  the  negotiations;  but  the  plaintiff  had  already  fulBlled  his 
engagement  by  presenting  a  purchaser  who  did  buy,  and  to  whom  defendant 
did  sell,  by  an  agreement  obligatory  on  both  parties.  It  was  then  too  late  tor 
defendant  to  escape  liability  to  plaintiff  for  hiM  commissions,  ffeoghegan  r. 
Kelly,  11  N.  Y.  Supp.  704.    The  judgment  is  affirmed. 
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Wtckoff  et  dl.  V.  W11.SON  «t  at. 
iCanaium  Pleat  of  New  York  City  and  Uounty,  Oeneral  Term.    April  6, 1801.) 

IiBATB  TO  Appeal — Ersonxocb  Instructioiis. 

In  an  action  in  the  city  court  of  New  York  on  a  note,  by  the  payees  a^Inst  an 
Indoreer,  it  being  a  question  for  the  jury,  on  the  evidenoe,  whether  defendant  In- 
dorsed the  note  to  give  the  maker  credit  with  plaintiffs,  the  court  charged  the 
jury  that,  if  plaintiSs  took  the  note  in  reliance  on  the  indorsement  of  defendant, 
he  was  liable,  and  that,  tf  they  believed  the  testimony  of  one  of  the  plaintiffs, 
plaintiffs  were  entitled  to  a  verdict.  HeUl  that,  for  the  error  in  these  instructions, 
the  court  of  common  pleas,  on  appeal  thereto  from  a  judgment  for  plaintiffs,  must 
reverse  the  judgment^  even  though  the  evidence  might  show  that  plaintiffs  were 
entitled  to  recover,  and  that  therefore  leave  to  appeal  to  ttie  court  of  appeals  from 
such  Judgment  of  reversal  should  not  be  granted. 

Motion  for  leave  to  appeal  to  tbe  court  of  appeals. 

Action  by  Jolin  N.  Wyckoff  and  Frank  K.  Wyckofl  against  Egbert  B. 
Middlebrook  and  Lemuel  H.  Wilson,  brought  in  the  city  court  of  New  York. 
Plaintiffs  move  for  leave  tu  appeal  to  the  court  of  appeals  from  a  judgment 
reversing  a  judgment  of  the  city  court  in  their  favor  against  defendant  Wil* 
son,  and  granting  a  new  trial.  See  former  reports,  (9  N.  Y.  Sapp.  628,  and  13 
N.  Y.  Supp.  270.) 

Argued  before  Daly,  C.  J.,  and  Prtob,  J. 

Benjamin  EsUs,  for  the  motion.     Charles  E.  Wllatm,  opposed. 

Dalt,  C.  J.  It  is  proliable  that  if  I  had  taken  part  in  tbe  decision  of  thta 
appeal  I  would  have  expresRed  tbe  opinion  that  the  evidence  in  tbe  case  sup- 
ported tbe  plaiHtifi'B'  allegation  that  the  indorser,  -Wilson,  who  is  sued  here 
with  Middlebrook,  the  maker  of  the  note,  made  bis  indorsement  for  the  pur- 
pose of  giving  Middlebrook  credit  with  the  plaintiffs.  When  the  note  was 
brought  to  him  by  Middlebrook  to  indorse,  he  saw  that  it  was  payable  to  the 
plaintiffs,  and  was  not  yet  indorsed  by  them.  He  admits  ttiat  be  indorsed 
for  Middlebrook's  accommodation,  and  to  enable  him  to  obtain  credit  with 
some  one,  but  Insinuates  that  lie  supposed  tbe  pinintiffs  were  also  to  be  ac- 
commodation indorsers  with  him.  The  falsity  of  this  suggestion,  and  of  bis 
denial  that  be  knew  that  the  note  with  his  indoi'sement  was  to  be  given  to 
tbe  i^aintiffs  by  Middlebrook,  is  apparent  from  the  fact  that  he  had  two 
weeks  before  written  a  letter  to  plaintitTs,  recommending  Middlebrook,  who 
was  then  negotiating  for  the  purchase  of  plaintiffs'  business.  He  swears 
that  he  did  not  know  of  such  negotiations  until  afterwards;  but  the  jury 
might  consider  the  prol)ability  as  to  whether  he  did  or  not.  Middlebrook 
was  on  old  friend  uf  his.  When  he  wrote  the  letter  of  recommendation  for 
him  to  the  plaintiffs  be  "supposed  he  was  going  there  in  employment,"  but 
afterwards  says:  "I  thought  he  was  going  to  change  his  business.  I  did  not 
know  be  was  going  out  ot  business."  Two  weeks  afterwards  Middlebrook 
spears  with  a  note  for  6200,  drawn  to  plaintiffs'  order,  and  asks  him  to  in- 
dorse  it,  and  never  stated  the  object  for  which  he  wished  bis  indorsement. 
It  would  be  difQcult  to  find  a  jury  to  credit  sach  a  statement.  But  what  is 
to  be-said  of  it  when  be  goes  on  to  swear  that  he  had  a  distinct  understand- 
ing with  Middlebrook  that  he  was  to  be  "a  second  indorser."  And  yet  it  ap- 
pears that  after  the  note  was  protested,  and  tbe  plaintiff  J.  N.  Wyckoff  told 
him  they  would  look  to  him  for  payment,  he  did  not  mention  this  understand- 
ing, nor  deny  his  liability,  but  only  said  that  he  had  directions  from  Middle- 
brook not  to  pay  it.  Upon  all  the  evidence  it  was  a  question  for  the  jury. 
But  the  general  term  of  this  court  could  not  do  otherwise  than  reverse  the 
judgment  and  order  a  new  trial  for  wrong  instructions  to  the  j  ury.  The  trial 
court  charged  that,  if  plaintiffs  took  the  note  in  reliance  on  Wilson's  indorse- 
ment, he  was  liable,  and  that,  if  the  jury  believed  the  testimony  of  plaintiff 
Wyck<^,  the  plaintiff  was  entitled  to  a  verdict.    The  defendants  duly  ex- 
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cepted.  The  Jnry  should  have  been  instructed  that  the  question  for  tbem  to 
determine  was  whether  Wilson  indorsed  the  note  for  the  purpose  of  procur- 
ing  for  the  maker  a  credit  with  the  plaintiffs,  and  whether  the  plaintiffs  took 
the  note  in  payment  of  part  of  the  purchase  price  of  property  sold  to  Middle- 
brool<  after  and  in  consideration  of  such  indorsement.  If  they  found  in  the 
affirmative,  plaintiffs  would  be  entitled  to  a  verdict,  otherwise  not.  The  casa 
requiring  the  judgment  rendered  by  our  general  term,  the  motion  tor  lesra 
to  appeal  to  the  court  of  appeals  must  be  denied,  with  910  coats. 


Stbauss  v.  Haxerslet. 
(Common  Flea*  qf  New  York  OUy  and  County,  General  Term.    April  6, 188L) 

1.  IiixBiLiTiBs  OF  Landlord— Detsctiyi  PLCMBiiie. 

Tbe  laadlord  of  demised  premises  is  not  liable  for  damages,  ocaasloned  to  adjolii- 
In?  premises  by  reason  of  defective  plumbtng,  where  it  does  not  apiiear  that  be 
eltner  left  or  relet  the  premises,  after  they  bad  become  unsafe  for  want  of  repair, 
or  failedto  make  repairs  accordlngto  his  covenant,  or  failed  in  some  statutory  dn^ 
with  respect  to  the  premises. 

Il  CONSTRDCTION  07  LbaSB. 

The  term  "  basement^ "  employed  In  a  lease,  includes  the  **  cellar  "  upon  the  demised 
pi-emises. 

Appeal  from  fourth  district  court. 

Action  by  Simon  Strauss  against  William  L.  Hamersley  to  recover  damages 
for  injuries  to  plaintiff's  premises  caused  by  the  want  of  repair  of  the  pluml>- 
ing  work  on  tbe  adjoining  premises,  owned  by  the  defendant.  There  was  a 
Judgment  for  the  plaintiff,  and  tbe  defendant  appeals. 

Argued  before  Daly,  C.  J.,  and  Bischoff,  Jr.,  and  Pbyob,  JJ. 

W  E.  Qtlhooly,  for  appellant.    C.  L.  Cohn,  for  respondent. 

Bischoff,  J.  In  an  action  against  the  owner  of  premises  to  recover  dam- 
ages for  injuries  accruing  from  the  defective  condition  thereof,  where  such 
premises  at  the  time  when  the  injuries  were  sustained  are  shown  to  have  been 
in  the  possession  and  control  of  a  tenant  or  lessee  of  the  owner,  tbe  presump- 
tion is  that  tbe  defective  condition  was  the  result  of  negligence  on  the  part  of 
such  tenant,  lessee,  or  occupant,  (Kastor  v.  Ifewhmise,  4  E.  D.  Smith,  20; 
Edwards  v.  Railroad  Co.,  98  N.  Y.  245,  251;)  and  to  overcome  this  presump- 
tion the  person  seeking  to  charge  the  owner  mast  affirmatively  show  that  the 
want  of  proper  repair  resulted  from  his  negligent  omission.  But,  to  charge 
the  owner  with  sufficient  neglect,  it  must  appear  that  the  premises  were  in 
an  unsafe  or  dilapidated  condition  when  he  lefttliem,  or  that  he  relet  the  same 
after  they  had  become  unsafe  and  in  want  of  repair,  or  that,  contrary  to  his 
covenant  so  to  do,  he  omitted  to  make  the  necessary  repairs,  {Clancy  v.  Bryne. 
56  N.  Y.  129, 135 ;  O'Brien  v.  Qreenhanm,  4  N.  Y.  Supp.  852 ;)  or  that  he  failed 
with  respect  to  the  premises  to  perform  some  duty  imposed  upon  him  by 
statute,  (Wood,  Landl.  &  Ten.  p.  618,  §  384;  Tayl.  Landl.  &  Ten.  p.  123,  § 
175.)  Bearing  the  above  in  mind,  we  fail  to  perceive,  in  the  case  at  bar,  any 
facts  which  would  justify  recovery  against  the  defendant.  The  evidence 
shows  that  plaintiff  and  defendant  were  the  owners  of  adjoining  premises,  and 
that  the  plaintiff's  prennises  were  flooded  by  a  leakage  of  water  from  the  cel- 
lar of  defendant's  premises;  that  the  store-floor  and  cellar  of  defendant's 
premises  were  at  the  time  in  the  possession  or  control  of  one  Mcintosh,  under  a 
subsisting  lease  made  by  the  defendant  to  him.  It  does  not  appear  that  any 
part  of  the  premises  so  demised  remained  under  the  control  of  the  defendant, 
or  that  the  defendant  agreed  to  keep  the  demised  premises  in  repair.  No  evi- 
dence whatever  was  offered  from  which  it  could  be  inferred  that  the  defend- 
ant's premises  were  in  a  defective  condition  when  the  same  were  let  to  Mc- 
intosh, and  the  evidence  of  the  defendant  to  the  effect  that  the  premises  were 
in  a  sufficient  state  of  repair  when  they  were  let  to  Mcintosh,  and  that  the 
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latter  during  the  term  for  which  they  were  demised  covenanted  to  do  all  need- 
ful repairs,  remained  wholly  unchallenged  by  the  plaintiff.  It  is  true  that  the 
plaintiff  attempted  to  show  that  the  lease  to  Mcintosh  was  no  longer  in  force, 
but  the  only  evidence  offered  in  that  behalf  was  the  plaintiff's  statement  that 
Mcintosh  had  failed,  but  it  did  not  follow  that,  because  of  Mcintosh's  insolv- 
ency, his  estate  in  tlie  defendant's  premises  had  become  determined;  and  the 
defendant's  uncontrovertt-d  statement  tliat  the  rent  for  the  demised  premises 
bad  been  paid  to  him  up  to  a  time  lung  subsequent  to  the  time  of  the  happen- 
ing of  the  injury  to  plaintiff's  premises  leads  to  the  conclusion  that  the  lease 
was  then  in  full  force  and  effect.  Counsel  for  respondent,  in  his  brief  on  this 
appeal,  calls  our  attention  to  the  fact  that  the  lease  in  evidence  refers  only  to 
the  store  and  basement,  and  that,  inasmucli  as  the  leal<age  complaine:)  of  is 
alleged  to  have  occurred  in  the  cellar  of  defendant's  premises,  and  it  not  ap- 
pearing that  the  cellar  was  demised  to  Mcintosh  or  some  other  person,  it  must 
be  presumed  to  have  been  in  the  possession  or  control  of  the  defendant. 
The  record  of  the  proceedings  at  the  trial,  however,  shows  that  the  terras 
"bassenieut"  and  "cellar"  were  applied  to  one  and  the  same  part  of  the  prem- 
ises demised  to  Mcintosh,  and  we  cannot,  therefore,  in  justice  to  the  defend- 
ant, for  the  purposes  of  this  appeal,  assume  that  the  "cellar"  referred  to  prem- 
ises otiier  tlian  tliose  included  in  the  lease.  The  judgment  should  be  reversed, 
Hud  a  new  trial  ordered,  with  costs  to  abide  the  event.    All  concur. 


Smith  v.  Smith. 
{Common  Plea*  of  Kew  Tcrk  CUu  and  County,  Oeneral  Term.    April  0, 1891.) 

L  Crkdibflttt  of  WiTiniss. 

The  willful  false-Bwearing  of  a  witsess  in  one  partloular  doea  not  abBolutely  dis- 
credit bis  entire  testimony;  butthe  wholeis  tobe  submitted  to  the  court  or  jury 
to  determine,  by  the  ordinary  tests  of  veracity,  whether  and  how  far  they  may  be- 
lieve bim. 

Sl  Divorce— Evidbmcb  op  AstvunxT, 

In  an  action  for  divorce  upon  the  ground  of  adultery  committed  within  a  speci- 
fied time,  evidence  of  the  improper  relations  and  conduct  of  the  parties  anterior 
and  subsequent  to  the  time  charged  is  admissible  and  material  to  snow  an  adulter- 
ous intent. 

The  plalntUt  and  defendant,  in  on  action  for  divorce,  were  married  In  1S79.  In 
18S6  they  became  acquainted  with  the  co-respondent,  who  attached  himself  to  them 
as  an  Inmate  of  their  family,  and  accompanied  or  followed  them  in  a  number  of 
moves  to  different  quarters  of  the  city.  Defendant  frequently  called  on  co- 
respondent, representing  herself  as  a  relative,  and  was  received  by'  him  privately. 
Thereafter  she  engaged  rooms  for  oo-respondent  and  herself,  representing  herself 
as  his  wife,  and  remained  in  the  room  with  him  nearly  every  day,  with  the  door 
closed  and  locked,  and  was  seen  with  bim  undressed  in  the  room.  Finally  co-re- 
■pondent  addressed  to  her  a  letter,  in  which  be  says,  among  other  things,  "there 
can  be  no  resuming  the  past  life  you  and  I  have  led. "  Held,  that  the  e viaenoe  was 
snfflcient  to  sustain  the  charge  of  adultery. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Albert  W.  Smith  against  Julia  M.  Smith  to  obtain  a  divorce  on 
the  ground  of  adultery. 

Argued  before  Daly,  C.  J.,  and  Bischoff  and  Pbyok,  JJ. 

Wm.  O.  Campbell,  for  appellant.     W.  W.  Ladd,  Jr.,  for  respondent. 

Fbtor,  J.  The  complaint  accuses  the  defendant  of  committing  adultery 
with  Edward  Barstow  on  divers  occasions  between  the  1st  day  of  June,  1886, 
and  the  14th  day  of  October,  1888;  but  the  referee  finds  the  fact  of  the 
adultery  only  "between  the  middle  of  March,  1888,  and  the  1st  of  Sep- 
tember, 1888,  at  No.  137  West  16th  street,  in  the  city  of  New  York."  On 
the  argument  the  single  contention  of  the  appellant  was  that  "the  evidence 
does  not  support  such  finding."  With  equal  earnestness  and  ingenuity 
v.l3N.Y.8.no.6 — 52 
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oounsel  for  appellant  endearorad  to  discredit  the  erldenoe  of  the  witnesses 
apon  wbose  testimony  the  r«teree  fonnd  tiM  tact  of  adnlterj;  but  the  qnes- 
tikm  of  credibility  as  affected  by  ttie  relations,  cliaraeter,  manner,  and  mo- 
tives of  the  witnesses,  and  by  tlie  inconsistency  or  improbability  of  their 
story,  is  peculiarlv  for  solution  by  tlie  trial  court.  Devlin  v.  Bank,  26  K.  E. 
Rep.  744,  (Feb.  24,  1891,  Ct.  App.  N.  Y.)  Discrepancies  in  tiie  story  of 
witnesses  are  not  necessarily  fatal  to  the  effect  of  their  evidence;  for.  as 
observed  by  a  celebrated  writer,  "the  usual  character  of  human  testimony  is 
sabstiintial  truth  under  circumstantial  variety."  Nor  is  it  the  rule  in  this 
state  that  even  the  willful  false-swearing  of  a  witness  in  one  particular,  as 
matter  of  law,  discredits  his  entire  testimony;  but  his  evidence  is  to  be  sub- 
mitted to  the  court  or  jnry  to  determine,  by  the  ordinary  tests  of  veracity, 
whether  and  tiow  far  they  may  lielieve  him. 

Before  passing  to  the  eonsideration  of  the  evidence  In  support  of  the 
referee's  conclusion,  anotlier  observation  is  necessary.  Oounsel  for  the 
appellant  rejects,  as  Irrelevant  and  ineffectual,  the  "much  testimony  given 
with  regard  to  the  relations  of  tlie  defendant  and  the  co-respondent,"  not  in 
immediate  connection  with  the  specific  act  of  adultery  found.  But,  "as 
showing  the  adulterous  intent,  it  is  competent  to  give  In  evidence  the 
defendant's  improper  familiarities  with  the  alleged  partfcept  eriminis  at 
times  anterior  to  the  fact  charged,  at  times  concnrrent  with  the  fact,  and 
at  times  8ul>sequent  thereto."  2  Bish.  Mar.  &  Div.  S  625;  1  Amer.  & 
Eng.  Enc.  Law,  214.  And  in  2  Oreenl.  £v.  §  47,  it  is  said  that,  "  where  the 
fact  of  adultery  is  alleged  to  tiave  been  committed  witliin  a  limited  period  of 
time,  it  is  not  neoessary  that  the  evidence  l>e  ooaflncd  to  that  period;  but 
proof  of  acts  anterior  to  the  time  alleged  may  be  adduced  in  exi^anation  of 
other  acts  of  the  lilce  nature  within  that  period.  *  *  *  So,  wliereone  act  of 
adultery  was  proved  by  a  witness,  whose  credibility  the  defendant  attempted 
to  impeach,  evidence  of  prior  acts  of  improper  familiarity  between  the  parties 
has  been  held  admissible  to  corroborate  the  witness."  Direct  evidence  of 
adultery  l>eing  rarely  attainable,  the  proltlem  with  courts  has  been  to  dis- 
ttnguish  the  circumstances  that  are  slgniQcant  of  the  fact,  and  to  assign  to 
them  their  legitimate  probative  force;  and  while  the  law  does  not  prescribe 
arbitrarily  tlie  character  or  the  quality  of  proof  requisite  to  establish  the 
offense,  it  recognizes  certain  facts  as  importing  its  commission,  and  the  con- 
currence of  which  Buflices  to  produce  a  conviction  of  guilt.  Upon  these 
facts,  and  their  eflScacy  as  proof,  a  writer  of  the  weightiest  authority  has 
framed  the  formula:  "That  every  act  ot  adultery  implies  three  things: 
First,  the  opportunity;  aeeondly,  the  disposition  in  tlie  mind  of  the  adulterer; 
thirdly,  the  same  in  that  of  the  particeps  eriminis.  Whenever  these  three 
concur,  tlie  criminal  fact  is  committed;  so  that  to  prove  the  three  is  to  prove 
the  fact  itself."  2  Bish.  Mar.  &  Div.  §  619.  And  that  the  coincidence  of 
inclination  and  opportunity  affords  satisfactory  proof  of  the  fact  of  adultery 
is  abundantly  exemplified  in  adjudged  cases,  e.ff..  Van  Epps  v.  Van  Epps, 
6  Barb.  320;  Soilleux  v.  Hoilleux,  1  Hagg.  Const.  373.  Testing  by  this  canon 
the  sufnciency  of  the  evidence  in  the  case  at  bar  to  sustain  the  referee's  iind- 
ing,  it  will  be  seen  that  the  proof  is  not  only  ample,  but  conclusive. 

1.  As  to  opportunity:  The  plidn tiff  and  the  defendant  were  married  the 
19th  of  June.  1879.  They  had  no  child.  In  1886,  while  boarding  in  West 
Eleventh  street,  city  of  New  Tori;,  they  became  acquainted  with  Barstow, 
then  a  widower,  and  living  in  the  same  house.  Later  in  the  year  the  plain- 
tiff and  the  defendant  moved  to  Brooklyn,  but  Barstow  accompanied  them, 
and  became  an  inmate  of  their  family.  In  the  autumn  of  1886  plaintiff  and 
defendant  returned  to  this  city,  and  made  their  abode  in  a  flat  in  Madison 
avenue;  and  here,  too,  Barstow  resided,  occupying  a  hall  bedroom  in  the  flat. 
For  several  weelcs  of  their  sojourn  in  this  liouse  Barstow  was  practicing  type- 
writing in  the  house;  and  the  defendant  admits  that  be  was  there  almost  all 
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day  at  times,  while  the  plaintiff  was  down  town  at  bis  business.  In  the 
spring  ot  1887  Mr.  and  Mrs.  Smith  moved  to  a  baarding-house  at  217  West 
Eleventh  street,  and  Barstow  went  to  Waverly  place,  two  or  three  blocks 
away.  The  Smiths  then  moved  to  Abingdon  square,  where  they  remained 
until  about  lat  of  May,  1888,  when  they  took  rooms  at  281  West  Fouith 
street.  Barstow  left  Waverly  place  in  tlie  fall  of  1887,  w«nt  first  to  Eighth 
street,  and  thence  to  Mrs.  Negri  n's,  223  West  Fifteenth  street,  where  he  re- 
mained till  the  spring  of  1888,  when  he  moved  to  137  West  Sixteenth  street. 
On  October  13,  1888,  plaintiff  left  his  wife.  At  that  time  they  were  living 
at  281  West  Fourth  street,  and  Barstow  at  146  West  Twenty-Second  street. 
In  the  summer  and  fall  of  1887,  when  the  Smiths  were  in  West  Eleventh 
street,  and  Barstow  in  Waverly  place,  he  and  Mrs.  Smith  were  often  together, 
frequently  in  her  room;  and  on  one  occasion,  when  taking  leave  uf  her,  he 
was  seen  to  kiss  her.  She  called  at  Barstow's  room,  and  represented  herself 
as  his  sister.  When  Barslow  occupied  rooms  in  West  Fifteemth  street,  which 
he  did  from  October,  1887.  to  April,  1888,  the  defendant  visited  him  fre- 
quently, as  his  sister;  at  least  two  or  three  times  a  week,  coming  in  the  after- 
noon, about  S  or  4  o'clock.  All  this  time  they  were  very  affectionate  towards 
each  other.  In  January,  1888,  and  at  other  times,  Barstow  and  Mrs.  Smith 
were  seen  walking  arm  in  arm,  and,  when  so  recognized,  exhibited  much  con- 
fusion. The  defendant  admits  that  while  she  was  living  in  West  Eleventh 
street  Barstow  was  in  the  habit  of  going  there  very  often,  and  tliat  be  also 
visited  her  very  often  when  she  resided  in  Abingdon  square.  In  March,  1888, 
the  defendant  engaged  rooms  for  Barstow  at  Mrs.  Ward's  boarding-house, 
187  West  Sixteenth  street;  and  when  she  did  so  she  gave  her  name  as  Mrs. 
Barstow,  and  represented  that  her  husband  would  call  later.  On  the  same 
evening  they  both  returned.  Baistow  chose  a  larger  room,  and  they  were  left 
alone  in  it.  When  she  took  the  rooms  she  stated  that  she  would  be  there 
only  in  the  day-time,  as  her  mother  was  an  invalid,  iin.  biuith  had  a  key  to 
this  house.  She  called  there  nearly  every  day,  and  would  remain  with  Bar- 
stow in  his  room,  the  door  closed  and  locked.  She  always  spoke  of  him  as 
l:er  husband,  and  he  of  her  as  his  wife.  He  often  left  on  his  bureau  a  slip  of 
paper,  addressed  to  her  as  his  "wife,"  and  informing  her  where  he  had  gone, 
and  when  he  would  return.  When  she  called  latterly  slie  avoided  seeing  any 
one  as  she  came  in,  and  would  shun  people  in  the  hall.  Between  May  and 
October,  1888,  in  her  husband's  absence,  Barstow's  visits  to  her  were  regu- 
larly kept  up.  She  described  Barstow  to  the  servant,  and  directed  him  to  bo 
sent  up  to  her  room,  but  to  deny  her  to  all  other  cullers. 

2.  As  to  the  illicit  feeling  reciprocated  between  the  defendant  and  Barstow, 
it  is  already  apparent;  but  the  evidence  to  the  point  is  clear  and  convincing. 
As  early  as  1886  she  was  lending  him  money  without  her  husband's  knowl- 
edge. In  March,  1887,  she  told  a  witness  that  Barstow  did  not  care  for  her  sis- 
ter or  Miss  Lotta,  but  that  lie  did  care  for  herself;  that  he  was  very  nice  to 
wait  on  her,  and  would  do  anything  for  her  she  wanted.  From  October,  1887, 
to  April,  1888,  at  Mrs.  Negrin's,  they  were  very  affectionate,  and  passed  for 
brother  and  sister.  In  January,  1888,  they  were  frequently  out,  walking  arm 
in  arm ;  and  from  March  to  August,  1888,  she  repeatedly  called  on  Barstow 
in  his  rooms  at  Mrs.  Ward's,  and  was  received  and  treated  by  him  as  his  wife, 
and  she  always  spoke  of  him  as  her  husband.  When  he  was  about  leaving 
the  house,  she  came  there  in  the  morning,  and  insisted  on  going  up  to  his 
room  to  see  if  he  slept  there  the  night  before.  During  this  period  Mrs.  Smith 
and  Barstow  were  in  correspondence,  and  the  witness  was  instructed  by  her 
not  to  let  her  husband  see  any  letters  she  miglit  receive  from  Barstow.  If, 
however,  any  doubt  remains  as  to  the  guilty  passion  of  these  people,  it  is  dis- 
sipated by  the  letter  in  evidence.  Barstow,  it  seems,  is  announcing  to  hw 
bis  resolution  to  break  oft  the  connection.  A  few  excerpts  will  sufiBce  to  re- 
veal the  pervading  tone  of  the  communication :  "  Mt  Omxt  Lots:  I  will  reply 
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to  your  last  letter  as  frankly  aa  I  can.  What  you  wrote  me  was  tender  and 
affectionate.  I  appreciate  every  word  of  it,  and  will  say  rigtit  here  that  there 
is  no  change  in  my  feelings  towards  you,  nor  will  ever  be  as  long  as  I  live, 
but  there  can  be  no  resuming  the  past  life  you  and  I  have  led,  at  least  not 
now.  *  •  •  As  for  you,  I  can  only  say  this:  You  can  lose  notliing  of 
me  that  you  already  possess,  except  through  your  own  acts.  *  •  •  You 
have  done  and  said  nothing  but  what  was  faithful,  true,  loving,  and  abso- 
lutely devoted  to  me.  *  •  *  One  word  in  conclusion  in  regard  to  your- 
self: Ever  since  I  have  known  you,  I  have  had  nothing  but  good.  If  we 
ever  meet  again  it  will  be  your  province  to  say.  If  we  do,  the  same  leaping 
heart  and  passionate  love  (and  all  that  this  implies)  will  greet  you.  Your 
life-long  Edward."  If  this  were  all  of  the  case,  no  rational  mind  could 
resist  the  conviction  of  a  carnal  intercourse  between  these  persons.  But  the 
evidence  points  to  the  fact  of  adultery,  almost  as  unequivocally  as  if  the  par- 
ties were  surprised  in  the  very  act.  After  Barstow  and  the  defendant  had 
been  shut  up  In  his  room,  as  already  indicated,  the  bed,  which  had  been  made 
up  before  they  went  into  the  room,  was  found  disarranged,  as  if  some  one 
had  lain  in  it;  and,  again,  she  was  found  in  his  room  nearly  or  wholly  un- 
dressed, and  Barstow  coming  from  the  bath-room  with  a  pitcher  of  water. 
On  4th  of  October,  1888,  he  called  at  her  house  in  the  morning,  went  up  to 
her  room,  she  being  alone,  and  they  shut  themselves  in.  When  he  went  in, 
she  had  on  a  dark  skirt  and  waist;  when  l)e  came  out  she  wore  a  light  wrap- 
per,— plainly  showing  that  she  had  undressed  while  he  was  in  the  room. 
When  he  left  they  threw  kisses  at  each  other.  On  the  IStb  of  the  same  month 
the  plaintiff  discovered  them  in  a  situation  so  compromising  that  even  the 
fond  incredulity  of  a  doting  husband  could  no  longer  doubt,  and  he  aban- 
doned lier  forever.  Finally,  we  Imve  in  their  clandestine  and  confidential  cor- 
respondence his  avowal  of  the  adultery  to  her;  for  what  else  mean  tlie  ex- 
pressions, "there  can  be  no  resuming  the  past  life  you  and  I  have  led,  at  least 
not  now,"  and  "if  we  meet  again,  the  same  leaping  heart  and  passionate  love 
(and  all  that  this  implies)  will  greet  you?"  If,  then,  as  the  court  of  appeals 
declare,  {Allen  v.  Allen,  101  N.  Y  658,  5  N.  E.  Rep.  341,)  "no  different 
standard  of  judgment  applies  to  the  conviction  of  adultery  in  a  civil  action 
from  that  which  ordinarily  guides  the  conclusions  of  intelligent  and  consci- 
entious men,"  the  learned  referee  could  have  drawn  from  the  evidence  no 
other  inference  than  the  guilt  of  the  appellant.  Judgment  affirmed,  with 
costs.    All  concur. 


Hopper  e.  Cuttino  et  aU 
(Common  Pleas  of  New  York  City  and  County,  General  Term,    April  8, 1881.) 

AOTIOM  OM  BUILDINO  CONTBAOT. 

In  an  action  to  recover  a  balance  on  a  building  contract,  the  oomplslnt  was  dis- 
missed, on  tbe  ground  that  the  plaintiff,  not  having  procured  the  architect's  certifi- 
cate that  the  work  was  satisfactory,  had  failed  to  show  substantial  performance  of 
the  contract.  It  appeared  that  there  was  a  dispute  between  plalnuft  and  the  ar- 
chitect as  to  certain  work  in  the  cellar  of  the  building,  and  the  cause  of  water  rising 
therein,  tbe  plaintiff  maintaining  that  the  same  was  caused  by  changes  which  he 
was  directed  by  the  architect  to  make.  Held,  that  tbe  case  should  have  been  sub- 
mitted to  the  jury  upon  the  question  whether  or  not  there  was  a  willful  omission 
on  tbe  part  of  the  plaintiff  to  substantially  perform  his  contract.  FoUowing  Buron 
V.  Bdl,  10  N.  Y.  Supp.  693., 

Appeal  from  trial  term. 

Action  by  Isaac  A.  Hopper  against  Robert  Fulton  Cutting  and  another  to 
recover  $2,160,  unpaid  balance  on  a  building  contract  of  ^3,729.15.  The 
defense  was  that  the  work  was  not  done  to  the  satisfaction  of  the  architect  ia 
three  particulars,  viz.,  roof,  cellar,  and  a  portion  of  the  sidewalk.  Tbe  action 
was  dismissed,  on  the  ground  that  the  plaintiff  had  failed  to  show  substantial 
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performance  of  the  contract,  by  being  nnable  to  produce  the  architect's  cer- 
tificate that  the  work  was  done  to  bis  satisfaction.     The  plaintifC  appeals. 

Argued  before  D^'^v,  C.  J.,  and  Bischoff  and  Prtor,  JJ. 

Phillip  Carpmier,  for  appellant.  S.  P.  &  J.  MoL.  Na»h,  (Stephen  P. 
Nash,  of  counsel,)  for  respondents. 

Daly,  C.  J.  This  is  an  appeal  from  a  judgment  dismissing  the  complaint. 
The  action  was  to  recover  an  unpaid  balance  of  $2,160  upon  a  building  con- 
tract,  amounting  altogether  to$53,7<i9.15.  The  defense  was  that  the  work 
was  not  done  to  the  satisfaction  of  the  architect  in  three  particulars,  namely,  the 
roof,  the  cellar,  ami  the  sidewalk.  The  complaint  was  dismissed,  on  the  ground 
that  the  plaintiff  had  failed  to  show  substantial  performance,  not  having; 
shown  that  the  work  was  done  to  the  satisfaction  of  the  ai'chitect,  and  not 
having  procured  the  latter's  certificate,  as  required  by  the  contract.  It  ap- 
peared from  tlie  testimony  of  the  plaintifP  that  the  architect  offered  to  give 
him  the  certificate  if  he  would  fix  the  cellar  floor  at  an  expense  of  $300.  This 
was  corroborated  by  the  testimony  of  the  architect  himself,  who  was  called 
by  the  plaintiff.  The  plaintiff  had  therefore  proved  that  the  work  was  done 
to  the  satisfaction  of  the  architect  in  all  respects  save  the  one  specified,  namely, 
the  cellar  floor;  and  the  only  question  to  be  considered  is  whether  there  was  a 
willful  omission  on  the  plaintiff's  part  to  perform  his  contract  in  that  regard. 
If  there  were,  then  he  ought  not  to  recover;  but  if  such  omission  were  unin- 
tentional and  trivial,  as  compared  with  the  whole  contract,  it  was  for  the  jury 
to  say  whether  the  contract  was  substantially  performed,  and  the  certificate 
of  the  architect  unjustly  withheld.  Glacius  v.  Black,  50  N.  Y.  149;  Nolan  v. 
Whitney,  88  N.  Y.  64«;  Doll  v.  Noble,  116  N.  Y.  230,  22  If.  E.  Rep.  406; 
Byron  v.  Bdl,  10  N.  Y.  Supp.  693;  Phillip  v.  Gallant,  62  N.  Y.  256. 

The  evidence  shows  that  the  original  contract  for  the  work  required  the 
cellars  to  be  graded,  and  leveled  with  concrete  to  receive  the  asphalt.  The 
entire  area  of  the  cellars  was  then  to  be  recovered  with  a  thick  coat  of  asphal- 
tum,  turning  up  at  least  three  inches  against  the  walls.  On  this  was  to  be 
laid  four  inches  of  concrete,  to  be  composed  of  best  quality, — white  English 
Portland  cement  and  sand,  and  small  fragments  of  sharp,  angular  stones,  not 
larger  than  would  run  through  a  two-inch  ring,  to  be  in  proportion  of  one  of 
cement  and  two  of  sand,  and  four  of  stone,  to  be  wet  in  small  quantities  a> 
used,  and  well  rammed  and  carefully  leveled  to  a  finish  with  a  half  inch  of 
Portland  cement  worked  to  a  true  and  smooth  face.  After  the  work  bad 
com  menced,  the  architect  instructed  the  plaintiff  to  substitute  a  thickness  of  tar 
paper,  as  prepared  by  the  New  York  Coal  Tar  Chemical  Company,  in  place  of 
the  coat  of  hot  aspliajtum.  On  this  tar  paper  the  four  inches  of  concrete  was 
to  be  laid.  The  architect  saw  the  cellar  before  the  concrete  was  laid  on,  and, 
according  to  the  plaintiff's  statement,  although  he  knew  there  was  water  un- 
der the  tar  paper,  he  gave  plaintiff  no  further  instructions,  and  plaintiff  went 
on  and  laid  the  concrete  as  required  by  the  contract.  The  architect  testified 
that,  before  the  concrete  was  laid  upon  the  tar  paper,  he  called  the  attention 
of  the  plaintiff  to  the  fact  that  there  was  water  underneath  and  above  the 
paper,  and  that  the  paper  was  afloat,  and  that  he  must  take  up  the  paper  and 
relay  it.  This  was  denied  by  the  plaintiff.  The  concrete  placed  above  the 
tar  paper  bad  to  be  "well  rammed,"  as  required  by  the  contract.  The  effect 
of  ramming  sharp  stones  on  top  of  tar  paper  would  be  to  cut  through  the 
paper  if  the  angle  of  the  stone  happened  to  be  up  when  you  rammed  it;  and, 
in  the  proportion  of  one  of  cement  to  two  of  sand  and  four  of  stone,  there 
would  be  apt  to  be  too  many  stones  in  that  position.  This  was  the  plaintiff's 
testimony.  The  architect  swore  that,  if  the  concrete  was  properly  laid  be- 
neath the  tar  paper,  the  sharp  stones  would  cause  little  or  no  impression,  and 
be  would  advise  it  The  plaintiff  swore  that  he  had  leveled  off  the  concrete 
bed  beneath  the  tar  paper  as  described  in  the  specifications.    When  the  plain- 
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tiff  called  npon  ttaesrcMtect  for  Ms  eertiflcRte  the  latter  asked  him  how  much 
it  would  cost  to  make  the  concrete  in  the  cellar  four  inches  thick,  and  put  a 
lulck  wall  around,  to  be  snre  and  keep  water  oat.  The  plaintiff  told  him  ^300. 
The  architect  said  if  be  wonid  do  that  be  would  give  the  certificate.  The 
plaintiff  refused  unless  be  was  to  be  paid  for  it.  l^e  architect  said  he  would 
give  no  certificate  until  plaintiff  had  done  the  work.  The  plaintiff's  expla- 
nation of  the  water  cominfi^  into  the  cellar  was  that  it  did  not  come  through 
the  tar  paper,  but  between  the  tar  paper  and  the  wall,  a  defect  which  was 
remedied  by  the  expedient  finally  adopted  of  bricking  all  around  the  cellar; 
that  he  originally  proposed  this  as  necessary  to  the  architect  when  the  change 
to  tar  paper  was  suggested,  and  before  any  dispute  had  arisen,  but  he  re- 
quired extra  pay  for  it;  and  that  the  architect  declined  to  give  him  an  order 
for  it,  and  directed  him  to  go  on  and  carry  out  the  orders  named,  yiz.,  to  sub- 
stitute the  paper  for  the  bed  of  asphalt.  It  would  seem  from  this  evidence 
that  there  was  a  fair  question  for  the  jury  as  to  whether  there  was  an  omis- 
sion by  plaintiff,  willful  or  otlierwise,  to  do  any  part  of  the  work  required  bv 
the  contract,  and  aa  to  whether  the  laying  of  the  tar  paper  and  the  placing  at 
the  concrete  above  it  was  done  in  a  workman-like  manner.  If  he  did  the 
work  as  required  by  the  contract  and  by  the  architect,  and  the  8300  additional 
work  which  the  architect  insisted  upon  as  a  condition  of  his  getting  the  cer- 
tificate was  intended  to  remedy  defects  for  which  he  was  not  responsible,  then 
it  would  seem  that  the  withholding  of  the  certificate,  unless  he  complied  with 
aach  condition,  whs  unreasonable  and  unjust.  It  is  true  that  the  architect 
was  the  plaintiff's  own  witness,  and  that  they  contradicted  each  other  as  to 
whether  the  plaintiff  was  ordered  to  take  up  and  relay  the  tar  paper  after  the 
water  had  come  through ;  but  it  was  for  the  jury  to  say  what  the  fact  was, 
and  whether  the  plaintiff  was  bound  to  do  this  or  not.  The  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 
All  concur. 


Fkesb  Fob.  Co.  v.  Baker. 

(Cmfumon  Pleat  erf  ITew  York  City  and  Cawntiu,  Beneral  Tirm.    April  0, 1891.) 

PuBinjAmow  of  Somtoirs — Ccmrtaasknov. 

Code  CtvU  Ftoc  N.  T.  %  8817,  praBoribe*  the  rates  to  be  chacgad  fbr  publication 
of  Bummons  and  notices  required  by  law.  JBMd  that,  in  default  of  any  agreement 
between  the  parties  as  to  the  mte  of  p-ublication  of  a  summons  and  notice,  the 
parties  must  be  presumed  to  have  contracted  with  reference  to  the  existing  1^^ 
rate. 

Appeal  from  second  district  court. 

Action  by  the  Press  Phiblishing  Company  against  Seward  Baker  to  recover 
compensation  for  publishing  a  summons  and  notice  required  by  law,  service 
by  publication  thereof  having  been  directed  by  the  court,  and  the  plaintiff's 
newspaper,  the  World,  being  one  of  the  papers  designated  for  the  purpose 
of  such  publication.  There  was  a  judgment  for  the  plaintiff,  and  the  defend- 
ant appeals. 

Argued  before  Beschoff,  P.  J.,  and  Prtor,  J. 

Irving  Washbume,  for  appellant.    Samuel  L.  Gross,  for  respondent. 

BiscHOFF,  J.  Upon  the  trial  of  this  action  the  justice  ruled  that  the  plain- 
tiff was  not  confined  to  the  rates  prescribed  by  section  3317  of  the  Code  of 
Civil  Procedure,  and  plaintiff  was  permitted,  against  defendant's  objections 
and  exceptions,  to  recover  in  excess  of  those  rates.  This  we  think  was  error 
for  which  the  judgment  should  be  reversed.  Plaintiff,  having  performed  the 
services  requested  by  the  defendant,  could,  in  the  absence  of  an  express  agree- 
ment fixing  the  amount  of  compensation,  at  common  law  only  recover  what 
the  services  were  fairly  and  reasonably  worth.  1  Lawson,  Rights,  Rem.  A 
Fr.  p.  444,  §  245,  and  page  465,  §  266,  and  cases  cited;  Booth  v.  Bieree, 
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38  N.  T.  465;  Kanttzky  ▼.  Mejfer,  49  N.  Y.  571.  In  respect,  however,  to  the 
pablicalfon  of  a  summons,  and  other  papers  specified  therein,  sectioo  8317 
has  abrogated  the  common-law  rule;  and,  while  it  may  not  have  been  obligar 
tory  upon  the  plaintill  to  publish  the  summons  and  notice  at  all,  yet,  having 
done  so  without  any  promise  by  defendant  to  pay  any  other  compensation, 
both  contracting  parties  must  be  deemed  to  have  made  their  agreement  with 
reference  to  the  law  as  it  existed  at  the  time,  and  with  notice  and  the  knowl- 
edge of  which  they  were  alilce  chargeable.  2  Wait,  Act.  &  Def.  p.  286,  §  8, 
and  authorities  cited.  The  judgment  appealed  from  should  b«  reversed,  and 
a  new  trial  orderedi  with  costs  to  abide  the  event. 


ThOBUAN  9.  FOLTA. 

(Common  Pleat  of  Ifew  York  Cttg  and  County,  Omwral  Term.   April  0,  ISU.) 

Kov^noH— Etidbnob. 

In  hn  action  by  a  BUboontractor  aeainBt  a  contractor  for  repalra.  It  appeared, 
upon  cross-examiDation  of  the  plaintiff,  that  he  had  accepted  defendant's  employer 
as  his  debtor,  and  had  rendered  him  bills  for  work  done,  and  received  his  note  in 
payment  thereof.  Held,  that  the  court  erred  in  ttoereafter  excluding  evidence 
offered  by  detcDdanit  to  show  tliat  plaiatifl  bad  »o  accepted  defendant's  employer 
as  his  debtor  in  the  place  and  stead  of  defendant,  with  Intent  to  discharge  him  from 
f  nrther  liability. 

Appeal  from  eleventh  district  court. 

Action  by  Phillip  Tborman  against  Julius  Polya  to  recover  for  work,  labor, 
and  services,  and  materials  furnished. 

Argued  before  Bisohoff,  P.  J.,  and  Pbtob,  J. 

Wager  <t  Acker,  for  appellant.    Herman  Frank,  for  respondent. 

BiscHOFF,  J.  Polya  was  engaged  in  the  business  of  r^>alriug  carriages, 
and  bad  been  requested  to  do  repairs  for  Wyman.  He  sublet  the  work  to 
Thorman,  and  the  latter,  having  completed  it,  brought  this  action  against 
Polya  to  recover  the  amount  alleged  to  be  due  him  therefor.  On  the  trial 
plaintiff  claimed  that  the  services  rendered  were  performed  at  the  request  of 
the  defendant,  and  upon  his  promise  to  pay  therefor;  but  on  cross-examina- 
tion piaintiff  admitted  that  he  had  rendered  bills  to  Wyman  charging  the 
work  to  defendant,  and  that  upon  Wyman's  promissory  note  for  the  amount 
be  receipted  the  bills,  and  so  delivered  them  to  him.  The  bills  were  intro- 
duced in  evidence,  and  in  plaintiff's  handwriting  bore  an  indorsement  to  ths 
effect  that  the  same  were  paid  by  Wyman's  note.  Whether  or  not  the  de- 
fendant had  approved  of  this  anangement  lietween  plaintiff  and  Wyman  ws 
cannot  determine,  because-  the  trial  justice  persistently  ruled  out  every  ques« 
tion  by  the  defense  tending  to  show,  by  cross-ex»mi nation  of  the  plaintiff  and 
the  testimony  of  the  witnesses  for  the  defense,  that  Wyman  had  been  solisti- 
toted  as  debtor  to  plaintiff  in  the  place  and  stead  of  the  defendant,  with  the 
latter's  approval  and  assent,  and  that  it  was  thereby  intended  to  discharge 
the  defendant  from  further  liability.  Ttie  defense  to  plaintiff's  cause  of  ac- 
tion was,  in  effect,  an  accord  and  satisfaction  by  novation, — that  is  to  say, 
the  substitution  of  a  new  debtor  in  the  place  of  the  original  debtor;  and  if 
such  arrangement  was  assented  to  by  all  the  parties  concerned,  and  it  was 
thereby  intended  to  release  and  discharge  the  defendant  from  the  claim  in 
suit,  such  would  be  the  effect.  5 1.Mwson,  liigbts,  Bern.  &  Pr.  p.  4236,  §  2572. 
A  case  closely  resembling  this  was  that  of  Caderu  v.  Tsaadale,  38  Amer. 
Rep.  697.  Cadens,  having  a  claim  against  Teasdale,  accepted  the  note  of  one 
Oliver  in  payment,  and  when,  at  maturity  of  the  note,  Oliver  proved  to  be 
insolvent,  Cadens  sought  to  recover  against  Teasdale  upon  the  original  claim. 
Teasdale  was  held  to  be  discharged.  See,  also,  2  Wtuut.  Cont.  "Novation," 
i$  862  et  seq.;  Whitbeak  v.  Van  Ness,  11  Johns.  409;  Boyd  v.  Hitohoook,  20 
Johns.  76;  Booth  v.  SmUh,  3  Wend.  66;  FriabU  v.  Lamed,  21  Wend.  4&0; 
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8hato  T.  Tfiiuranee  Co.,  69  3T.  Y.  286.  The  exclusion  of  the  evidence  offered 
by  the  defense  waa  error,  and  the  judgment  appealed  from  must  be  reveised, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


Bradt  at  al.  v.  Cassidt  et  al. 
(Common  Pleas  of  New  York  City  and  Countu,  Oeneral  Term.    April  S,  1801.) 

1.  AlIBKSMBNT  or  FlBISINS. 

The  granting  of  leave  to  file  an  amended  complaint  Is  a  matter  within  the  diaore- 
tion  of  the  court,  and  oannot  be  objected  to,  though  the  amount  claimed  in  Um 
amended  is  greater  than  that  claimed  in  the  original  complaint. 

2.  Same — Conditions. 

The  plaintiffs,  having  unressonablv  delayed  an  application  for  leave  to  file  an 
amended  complaint  after  a  decision  of  the  oonrt  of  appeals  declaring  the  original 
faulty,  were  required  to  assume  the  costs  of  the  action  as  a  condition  upon  which 
such  leave  would  be  granted.  Held  that,  as  a  further  penalty,  the  plaintifls  should 
have  been  required  to  stipulate  that,  in  the  event  of  their  snooasafnl  issue  in  tba 
action,  the  costs  of  the  former  trials  and  appeals  therein  should  not  be  taxed^agaiost 
the  defendants. 

Appeal  from  special  term. 

Action  by  Harriet  A.  Brady,  executrix,  and  another,  against  Patrick  Gas- 
sidy  and  another,  to  recover  the  price  of  goods  sold  and  delivered  to  the  de- 
fendants. The  defendants  appeal  from  an  order  allowing  the  plaintiffs  to 
amend  their  complaint. 

Argued  before  Allen,  P.  J.,  and  Bischoff  and  Prtob.  JJ. 

Horwitz  <&  Herslijield,  (Otto  Horwitz,  of  counsel,)  for  appellants.  Weeka  <ft 
Forster,  {Henry  A.  Forster,  of  counsel,)  for  respondents. 

Bischoff,  J.  Plaintiffs,  as  the  excutrlx,  etc.,  of  Alfred  Brady,  deceased, 
brought  this  action  against  the  defendants  to  recover  upwards  of  $11,0(K)  for 
a  stocli  of  plumber's  castings  alieg^ed  to  have  been  sold  by  plaintiffs  to  de- 
fendants. The  action  was  commenced  in  August,  1883,  and  first  tried  in 
1885,  and  the  judgment  then  recovered  by  plaintiffs  was  reversed  by  the  court 
of  appeals  for  errors  in  the  rulings  of  the  trial  justice.  10  N'.  E.  Kep.  131. 
The  reversal  occurred  in  January,  1887,  and  in  March,  1888,  the  cause  was 
again  reached  for  trial.  On  the  second  trial  the  justice  intimated  that  plain- 
tiffs had  failed  to  prove  the  cause  of  action  set  forth  in  the  complaint,  and 
permitted  counsel  to  withdraw  a  juror  to  enable  him  to  apply  at  special  term 
for  leave  to  serve  an  amended  complaint.  Such  application  was  made,  and 
plaintiffs  were  required,  as  a  condition  to  the  granting  of  leave  to  serve  the 
amended  complaint,  to  pay  the  costs  of  the  action,  not  exceeding  the  sum  of 
$300.  From  the  order  granting  such  leave  the  defendants  have  appealed, 
urging  substantially  three  grounds  for  its  reversal:  First,  that  the  order 
should  have  been  denied  altogether;  second,  that  plaintiffs  should  not  have 
been  permitted  to  increase  the  amount  of  the  demand  in  the  original  com- 
plaint; and,  third,  that  severer  terms  should  have  been  imposed  upon  plain- 
tiffs. The  only  change  contemplated  by  the  amended  complaint  is  to  peiToit 
plaintiffs  to  demand  recovery  for  merchandise  actually  delivered  under  the 
contract  of  sale  entered  into  by  and  between  the  parties,  instead  of  a  recov- 
ery for  the  sum  agreed  to  be  paid  by  the  defendants  upon  full  and  complete 
performance  of  the  contract  of  sale  by  the  plaintiffs,  and  it  was  therefore 
within  the  discretion  of  the  court  at  special  term  to  grant  the  appliCMtion  for 
leave  to  serve  it,  {Hatnh  v.  Bank.  78  N.  Y.  487;  Eighmie  v.  Taylor,  39  Hun. 
866 ;  Beek  v.  Allison,  56  N.  Y.  366. 873 ;  Code  Civil  Proc.  §  723;  1  Rum.  Pr.  p. 
284,  §  2;)  and  it  is  no  objection  to  the  granting  of  leave  to  serve  an  amended 
complaint  that  the  sum  originally  demanded  is  thereby  increased,  {Reed  v. 
Mayor,  etc.,  97  N.  Y.  620.)  The  order  appealed  from  thus  appearing  to  be 
discretionary,  we  ought  not  to  interfere,  unless  the  discretion  appears  to  have 
been  abused  by  an  unjust  disregard  of  defendants'  rights.    After  a  careful 
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examination  of  all  the  papers  and  testimony  presented  on  this  appeal,  we  can- 
not say  tbat  such  an  abuse  has  been  shown  to  exist.  The  great  delay  which 
plaintiffs  permitted  to  intervene  between  the  decision  of  the  court  of  appeals 
and  the  application  for  leave  to  serve  an  amended  complaint,  and  the  fact 
that  plaintiffs  proceeded  with  a  second  trial  upon  the  original  complaint,  are 
circumstances  which  should  have  been  considered  by  the  court  in  concluding 
to  grant  the  relief  asked  for.  That  these  circumstances  were  properly  con- 
sidered is  sliown  by  the  imposition  upon  plaintiffs  of  all  the  costs  of  this  ac- 
tion, not  exceeding  $300;  certainly  terms  much  severer  than  those  oniinarily 
imposed.  We  think  that  as  a  further  penalty,  and  because  the  former  pro- 
ceedings were  necessarily  futile  because  of  plaintifts'  defective  pleading,  they 
should  also  have  been  required  to  stipulate  that,  in  the  event  of  plaintiffs'  suc- 
cessful issue  in  this  action,  they  will  not  tax  the  costs  of  the  former  trials  and 
appeals  had  herein;  but  we  cannot  agree  with  the  contention  of  the  able  counsel 
for  defendants  that,  l)ecause  the  defendants  have  already  been  subjected  to 
great  expense  in  resisting  the  claim  in  suit,  the  plaintiffs  should  be  required  to 
reimburse  them  to  an  extent  greater  than  the  payment  of  the  costs  imposed. 
Plaintiffs  are  prosecuting  this  action  in  a  fiduciary  capacity,  and  their  good 
faith  is  not  in  any  way  impugned.  The  estate  which  they  represent  has  for 
more  than  eight  years  been  deprived  of  all  compensation  for  the  merchandise 
actually  delivered  to  defendants,  and  they  also  have  been  subjected  to  much 
vexation  and  expense  in  their  efforts  to  recover.  These  circumstances  appeal 
as  much  to  the  leniency  of  the  court  as  the  suffering  of  considerable  expense 
by  the  defendants,  in  resisting  every  part  of  the  claim  in  suit,  call  upon  it  to 
impose  upon  the  plaintiffs,  as  a  condition  to  the  granting  of  the  relief,  terms 
far  in  excess  of  those  usually  imposed  upon  like  applications.  The  order  ap- 
pealed from  should  be  modified  so  as  to  require  plaintiffs  to  stipulate  that 
they  will  waive  all  costs  of  the  former  trials  and  appeals  herein  in  the  event 
of  a  recovery  against  the  defendants,  and,  as  modified,  the  order  should  be 
affirmed,  but  without  costs  to  either  party.    All  concur. 


Leoncini  v.  Post. 

{Common  Pleat  of  New  York  City  and  County,  0«n«ral  2>rm.    April  A,  18BL) 

1.  Warehouseman— LiABii/iTT  ros  Lost  (Joods. 

In  an  aoUon  to  recover  the  value  of  property  stored  with  defendant,  evidence 
was  offered  by  him  tendintr  to  show  tbat  the  property  misht  have  \)aea  lost  or 
stolen  when  transferred  with  other  property  from  one  to  another  of  his  warehouses: 
but  it  did  not  positively  appear  that  the  property  was  so  lost  or  stolen.  Seld,  thai 
•Qoh  evidence  was  insufficient  to  require  proof  on  the  part  of  plaintiff  that  the  sup- 

Sosed  loss  or  theft  oould  have  been  prevented  by  the  defendant  by  the  exercise  of 
ue  care. 
Si  Bams— Defenses — Propbbtt  in  Third  Faasoir. 

A  party  receiving  property  tor  storage  will  not,  upon  demand  of  restitution,  be 
permitted  to  deny  the  olaimant'e  title,  by  interposing  a  olaim  of  ownership  In  a 
third  party. 
&  Co^rvEBsiON  or  Chattbu — Damaoxs. 

The  measure  of  damages  for  the  conversion  of  personal  property  having  no  mar- 
ket value  is  the  cost  of  replacing  it  and  Its  value  to  the  owner  tor  a  particular  use. 
A  Conversion — Who  mat  Brtno. 

The  bailee  of  personal  property  has  such  title  as  will  sustain  an  action  for  the 
recovery  or  conversion  thereof,  against  a  party  having  no  title  or  right  thereto. 

Appeal  from  eleventh  district  court. 

Action  by  Estella  Leoncini  against  Edward  S.  Post  to  recover  the  value  of 
a  quantity  of  sheet-music  belong  to  the  plaintiff's  husband,  which  had  been 
annotated  and  transposed  by  him,  and  left  in  plaintiff's  custody,  and  which 
she  had  stored  with  the  defendant,  who  was  a  storage  warehouseman,  and 
who  failed  to  return  the  same  upon  demand. 

Argued  before  Bischoff,  P.  J.,  and  Pbyob,  J. 
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Ahram  L.  Fromme,  for  appellant.    Frank  Q.  Wild,  for  respondent. 

BiscHOFF,  P.  J.  Tbe  storage  of  tbe  property  with  defendant  was  miIB- 
ciently  shown  to  wari-ant  a  finding  of  that  fact  in  the  plaintLfTs  favor,  and 
it  thereupon  devolved  upon  defendant  to  show  either  a  return  or  to  account 
for  its  loss.  When  it  appears  that  the  property  has  been  lost  or  stolen,  it 
then  becomes  the  duty  of  the  party  seeking  to  recover  to  prove  that  the  loss 
or  theft  could  have  been  prevented  by  the  wareliouseman's  exercise  of  due 
care;  but,  as  is  stated  in  Claflin  v.  Meyer,  75  K.  Y.  263,  "it  is  not  of  coarse 
intended  to  hold  that  a  warehouseman  reusing  to  deliver  goods  can  impose 
any  necessity  of  proof  upon  the  owner  by  merely  ailing  as  an  excuse  that 
th^  have  been  stolen  or  burned.  Tbese  facts  must  appear  with  reasonable 
certainty."  No  testimony  or  other  evidence  was  offered  by  the  defendant  on 
the  trixil  tending  to  prove  an  actual  loss  or  theft  of  the  property,  but  it  waa 
attempted  to  show  that  it  could  have  been  stolen  or  lost  while,  with  other 
property,  it  was  being  transferred  from  one  of  the  defendant's  warehouses 
to  another.  It  was,  of  course,  possible  that  the  propei-ty  was  thus  stolen  or 
lost,  but  it  by  no  means  follows  that  it  was  so  stolen  or  lost,  and  the  evidence 
offered  did  not  therefore  come  within  the  ruling  of  the  court  of  appeals  above 
cited  requiring  proof  on  the  part  of  the  plaintiff  that  the  theft  or  loss  oonld 
have  been  prevented  by  the  defendant  by  the  exercise  of  due  care. 

We  have  examined  tbe  numerous  exceptions  taken  by  defendant  to  Um 
rulings  of  Uie  trial  justice  on  tbe  admission  and  exclusion  of  evidence,  bat 
fail  to  find  any  thereof  of  suOicient  merit  to  warrant  a  reversal  of  the  judg- 
ment. The  particular  exception  urged  on  the  argument  of  this  appeal  ta^ 
defendant's  counsel  was  that  taken  to  the  exclusion  of  tbe  following  qaestion 
addressed  to  Snape,  called  as  a  witness  for  the  defense:  "Who  superintended 
the  removal  from  the  Thirty-Third  street  to  the  Broadway  warehouse?" 
But,  withoot  passing  upon  the  materiality  thereof,  it  is  snfficient  to  say  that 
the  error  of  its  exclusion,  if  any,  was  fully  cured  by  the  fact  that  the  same 
witness,  with  others  called  for  the  defense,  was  subsequently  permitted  to  bo 
examined  at  length  concerning  tbe  matter  included  in  the  question  pro- 
pounded. 

Appellant's  claim  that  this  action  was  not  maintainable  by  the  plaintiff,  it 
appearing  that  she  was  not  the  owner  of  the  property  for  which  she  sought 
to  recover,  is  not  countenanced  by  what  has  repeatedly  been  declared  to  be 
well-settled  law.  Having  received  the  property  from  the  plaintiff,  defend- 
ant is  not  permitted  to  defeat  her  right  to  its  return  by  interposing  the  claim 
of  ownership  in  a  third  person.  Frost  v.  Mott,  34  N.  Y.  253;  Mullins  v. 
Chiekerins,  110  N.  Y.  514,  18  N.  E.  Rep.  377;  Transportation  Co.  ▼.  Bar- 
ber, 56  N.  Y.  547;  Wheeler  v.  Laioson,  103  N.  Y.  40,  8  N.  E.  Rep.  360. 

So,  also,  being  the  bailee  of  her  husband,  the  true  owner,  with  reaped  t* 
the  property,  she  was  entitled  to  recover  its  full  value  as  against  the  defend- 
ant, whu  hHd  no  title  or  right  of  possession  thereto,  (Fowler  v.  Haynea,  91 
N.  Y.  852;  1  Add.  Torts,  Dudley  &  B.  Ed.,  p.  4&\;)  and  the  recovery  by  the 
bailee  bars  a  further  action  by  tbe  bailor,  (4  Lawson,  Bights,  Rem.  &  Pr.  p. 
2935,  §  1711,  and  cases  cited.) 

Neither  Wits  It  error  for  the  trial  Justice  to  allow  plaintiff  to  introduce  «r- 
idence  tending  to  show  tliat  the  sheet  music  had  a  special  value  to  her  hus- 
band because  of  annotations  and  transpositions  inscribed  thereon  by  him. 
When  the  owner  seeks  to  recover  damages  for  the  conversion  of  personal 
property  having  no  market  value,  the  measure  of  damage  is  its  cost,  the  cost 
of  replacing  it,  and  the  valueto  him  for  a  particular  use,  (Heald  v.  Mae€h>UMn, 
5  N.  Y,  Supp.  450;  Spioer  v.  Waters,  65  Barb.  227;  Railroad  Co.  y.  Burke, 
40  Amer.  Rep.  808;  Scattergood  v.  Wood,  14  Han,  269;  affirmed,  79  N.  Y. 
263;  Frankinstein  v.  Thomas,  4  Daly,  256;)  and,  if  recovery  by  the  bailee  of 
the  owner  bars  a  further  action  by  the  baUor,  there  appears  to  be  no  sound 
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reason  for  limiting  the  amount  of  the  recorery  by  the  bailee  to  less  than  tfa« 
bailor  eonld  have  recoTered,  since  eiventuaUy  the  former  woald  have  to  «o- 
ooont  to  the  latter  for  the  recovery  had.  The  judgm«at  appealed  from  should 
b»  affirmed,  with  costs. 


Rossi  v.  MacKeelar  et  al. 
lComm»n  Pleaa  of  Iftw  Tork  CUy  and  County,  Otnetral  Term.    AprU  S,  1891.) 

1.  MjtoKurios'  LiBNS — ^BIbbotion  on  Tbtkd  FBsaoN'ft  Land. 

Laws  N.  T.  1885,  o.  342,  i  1,  provide  that  the  interest  ol  an  owner  of  land  shall 
not  be  liable  for  improTements  made  thereon,  unless  made  at  his  request  or  by  bis 
consent.  Held,  that  a  ludgmsnt  enforcing  s  mechanic's  lien  against  premises  in 
the  poBsesBitm  of  a  parcbaser  uader  an  ezecotorr  agreement  could  not  be  sustained, 
in  the  absence  of  evidence  of  consent  on  the  part  of  the  owner  or  his  agent  to  the 
erection  of  the  buildings  on  account  of  which  the  lien  was  claimed. 

%  Fbbsumpttons  OS  Affbai, 

In  the  absence  of  an  express  finding  of  a  ftet  necessary  to  the  support  of  a  Jndf- 
meat,  the  oourt  on  appeal  will  not  presume  that-  such  f aot  was  fonnd  by  the  trial 
court,  where  the  evidence,  upon  examination,  appears  plainly  Insul&aient  to  sup- 
pert  such  a  finding. 

Appeal  from  special  term. 

Action  by  Louis  Bosai  gainst  Thomas  MaoKellar  and  othem,  to  enforce  a 
McchEmic^s  UeafDr$744.22  upon  certain  premises  on  the  comer  oC  107th  street 
and  Fourth  aveniue,  done  by  the  plaintitf  ti  nder  contract  with  the  defendant 
SouaM.  Sbfarkey.  wlto  occupied  the  property  as  purchaser  under  an  ezeca- 
tory  contract.  The  delendant  Thomiis  MacKeliar  waa  allied  iuthe  complaint, 
admitted  in  the  answers,  and  found  by  the  special  term,  to  be  the  owner;  but 
there  was  no  allegation  in  the  complaint  and  no  evidence  in  the  case  showing 
that  plaintiff's  work  was  done  xt  the  request  or  with  tbeconBent  of  the  owner. 
Laws  N.  Y.  1885,  c.  342,  §  1,  provide  that  any  person,  "  who  shall  hereafter  per- 
form any  labor  or  service,  or  furnish  any  materials  which  have  been  used,  or 
which  are  to  be  used,  in  erecting,  altering,  or  repairing  any  house,  *  *  * 
with  the  consent  of  the  owner  *  *  *  or  his  agent,  or  any  contractor  or 
subcontractor,  or  any  other  person  eontracting  with  such  owner  to  erect,  may 
*  *  *  have  a  lien."  etc.  The  defendants  appeal  from  a  decree  foreclos- 
ing the  Hen. 

Argued  before  Dalt,  0.  J.,  and  Biscboff,  Jr.,  and  Pktob,  J  J. 

Geo.  M.  MaoKellar,  for  appellants.  Harrison  d  Langdon,  (J.  F.  Sarrt" 
ton,  of  counsel,)  for  respondent. 

BwcBOFV,  J.  Where  a  li^ii  for  unpaid  ssrviees  or  material  is  claimed 
against  the  interest  of  the  owner  upon  whose  land  the  improvements  were 
■tade,  it  must  aflSrmatively  appear,  either  that  such  serviees  wore  performed, 
«r  that  such  materials  were  furnished,  at  the  request  of  the  owner  or  his 
agent,  or  that  the  owner,  or  some  person  contracting  with  him  for  the  making 
of  tiie  improvements,  or  a  person  acting  under  or  at  the  request  of  the  person 
so  contrasting  with  the  owner,  consented  to  the  performance  of  such  servioes, 
«c  tlie  furnishing  of  aucfa  materials,  and,  in  the  absence  of  such  a  request  or 
eonsent,  the  interest  of  the  owner  of  the  land  is  not  chargeable.  Chapter  342, 
Laws  ld8&,  §  1;  Nellis  v.  BelUnger,  6  Hun,  560,  approved  in  Otis  v.  Dodd, 
90  N.  Y.  336,  and  in  Schmalz  v.  Mead  and  Wood  v.  Mead.  26  :N^.  E.  Bep.  251, 
(decided  by  the  court  of  appeals,  January  13,  1891.)  From  the  decision  of 
the  learned  trial  justioe,  upon  which  the  judgment  appealed  from  was  en> 
tered,  it  appears  that  the  defendant  MacKeliar  was  the  owner  of  certain  landa 
situate  on  the  cornerof  107tb  street  and  Fourth  avenue,  which  he  had  i^reed 
to  sell  to  the  defendant  Susan  M.  Sharkey,  and  that,  pending  the  perConuaace 
of  the  executory  agreement  of  sale,  she  was  let  into  possession,  but  it  does 
not  appear- that  such  possession  was  accorded  to  enable  her  to  undertake  the 
Impiovaments.    The  decision  is  silent  as  to  any  request  of  or  consent  \if 
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MacKellar,  and  omits  to  state  that  MacEellar  contracted  with  any  person  for 
the  erection  of  the  buildings  in  and  about  which  the  plaintiff's  services  were 
performed.  The  facts  found  were  therefore  wholly  insufficient  to  support  the 
conclusion  that  the  land  was  chargeable  with  the  amount  found  due  the  plain- 
tiff from  the  defendant  Susan  M.  Sharkey.  For  the  purpose  of  upholding  a 
judgment,  the  appellate  court  may,  in  the  absence  of  an  express  finding  of  s 
fact  material  to  the  recovery,  presume  that  such  fact  was  found  and  duly  con- 
sidered by  tlie  trial  court,  (Meyer  v.  Lathrop,  78  N.  Y.  315;)  but  this  pre- 
sumption can  only  be  indulged  in  when  the  case  discloses  sufficient  evidence 
to  warrant  such  a  finding.  {^Oherlander  v .  Speiss,  45  N.  Y.  175;)  and,  if  none 
of  the  evidence  appears  in  the  case,  it  may  \x  presumed  to  have  been  suffi- 
cient. {PhUHp  V.  Gallant,  62  N.  Y.  256,  265.)  An  examination  of  the  evi- 
dence, so  far  as  it  has  been  presented  to  us  upon  this  appeal,  reveals  its  total 
insufficiency  to  support  a  finding  that  the  defendant  MacKellar,  or  his  agent, 
or  any  person  contracting  with  him  for  the  erection  of  the  buildings,  or  any 
person  acting  under  the  person  so  contracting  with  the  defendant  MacKellar, 
consented  to  the  perfonuance  of  plaintiff's  services;  and  the  stipulation  in 
the  case  that  the  omitted  testimony  relates  only  to  the  matters  embraced  within 
the  first,  second,  third,  fifth,  and  seventh  findings  of  fact,  and  the  first  and 
fifth  conclusions  of  law,  neither  of  which  are  excepted  to,  precludes  us  from 
saying  that  there  may  have  been  sufficient  testimony  upon  the  trial  to  have 
authorized  the  finding  of  the  request  or  consent  requisite  to  the  validity  of 
plaintiff's  lien.  The  judgment  appealed  from  must  be  reveraed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event.    All  concur. 


-fflTNA  Nat.  Bank  et  al.  v.  Shotwell. 
iCvmmon  Pleat  of  New  Y  :7c  City  and  County,  Oeneral  Term.    April  8, 1881.) 

1.  AssiONMEjrr  for  Bbnsfit  of  Cbbditobs— Expenses  of  ADUiKisTSATioir. 

The  expense  incurred  by  an  assignee  in  rendering  an  account  of  bis  transactions 
before  a  referee  is  incidental  to  the  administration  of  his  trust,  and  staoDld  be  dis- 
charged by  him  outof  the  funds  of  the  assigned  estate,  before  the  same  is  distribnted 
among  its  creditors;  otherwise  he  will  be  held  personally  liable  therefor. 

9.  Same. 

Under  T^aws  K.  Y.  1877,  o.  486,  S  86,  "General  Assignment  Act, "  conferridg  npon 
the  courts  general  equity  powers  in  reference  to  an  assigned  estate,  and  any  mat- 
ters Involved  therein,  the  court  is  authorized  to  compel  t£e  payment  of  proper  ref- 
eree's fees  by  the  assignee  out  of  any  estate  in  his  hands,  or  which  has  come  to  his 
hands,  properly  applicable  to  that  purpose. 

Appeal  from  special  term. 

Application  by  the  ^tna  National  Bank  and  others  for  an  order  requiring 
Theodore  Shot  well,  assignee  of  Joseph  W.  Frazier,  for  the  t>ene8t  of  appli- 
cants to  take  up  and  file  a  referee's  report  of  the  assignee's  transactions,  and 
pay  the  referee's  charges  thereon.  The  assignee  resisted  the  application,  upon 
the  ground  that  he  had  disbursed  the  proceeds  of  the  assigned  estate  among 
the  parties  entitled,  leaving  a  sum  in  his  hands  insufficient  for  the  payment  of 
the  referee's  fees.  The  assignee  appeals  from  an  order  granting  the  applica- 
tion. Laws  N.  Y.  1877.  c.  466,  §  25,  "General  Assignment  Act,"  provides 
that  "the  court  shall  have  full  jurisdiction  to  do  all  and  every  act  relating  to 
the  assigned  estate,  the  assignees,  assignors,  and  creditors,  and  jurisdiction 
shall  be  presumed  in  support  of  the  orders  and  decrees  therein,  unless  the 
contrary  be  shown;  and,  after  the  filing  or  recording  of  an  assignment  under 
this  act,  the  court  may  exercise  the  powers  of  a  court  of  equity  in  reference 
to  the  trust,  and  any  matters  involved  tlierein." 

Argued  before  Dalt,  C.  J.,  and  Bischoff,  Jr.,  and  Prtob,  JJ. 

J.  S.  Ludden,  for  appellant.     Clarke  &  Lynde,  for  respondents. 

BisoHOFF.  J.  There  is  no  sufficient  reason  for  donbting  the  power  of  the 
judge  at  special  term  to  make  the  order  from  which  this  appeal  has  been 


Digitized  by 


Google 


CP.N.y.]  BLWELL   P.  FABBE.  829 

taken.  It  is  true  tbat  the  assignee  is  not  an  ofiBcer  of  the  court,  and  subject 
ns  such  to  its  directions,  and  the  assigned  estate  is  not  custodia  legis,  but  the 
correlative  rights  and  obligations  of  the  assignee  and  those  interested  in  the 
assigned  estate  are  the  same  as  those  of  other  trustees  a,nd.oestuiaque  trustent, 
{^Lwtington's  Petition,  5  Abb.  K.  C.  S07,)  and  the  general  equity  powers 
conferred  by  section  25  of  the  general  assignment  act  of  1877  upon  the  courts 
having  cognizance  of  the  matter  of  the  administnition  of  assigned  estHtes  are 
amply  sufficient  to  compel  the  assignee  to  perform  the  duties  requisite  for  the 
speedy  determiniition  of  the  trust  committed  to  him.  Pursuant  to  the  deed 
of  assignment,  tlie  assignee  is  directed  to  incur  such  expense  as  may  be 
reasonable  and  necessary  in  the  performance  of  the  trust,  and  such  expenses 
lire  directed  to  be  preferred  in  payment  over  the  claims  of  creilitors  of  the  as- 
signor. To  secure  the  expeditious  distribution  of  the  assigned  estate  among 
tliose  ullimately  shown  to  be  entitled  thereto,  it  is  therefore  the  duty  of  the 
assignee  to  incur  and  pay  the  reasonable  expenses  necessary  in  that  behalf, 
in  the  first  instance,  out  of  the  funds  in  his  possession  for  that  purpose;  and, 
if  he  fails  so  to  do,  it  is  proper  that  the  performance  of  tbat  duty  bie  required 
of  him,  provided  it  appears  that  the  assignee  has  or  ought  to  have  funds  prop- 
erly applicable  to  the  payment  of  such  expenses.  Here  the  assignee  admits 
that  be  has  received  upwards  of  $90,000  in  funds  of  the  estate,  but  claims 
that,  by  reason  of  the  payment  of  debts  of  the  assignor,  the  balance  remain- 
ing In  his  hands  is  in8Uffl<-ient  to  pay  the  referee's  fees,  and  upon  that  ground 
objects  to  the  order  requiring  him  to  do  so.  It  is  a  sutlicient  answer  to  that 
objection  to  say  that  it  was  incumbent  upon  tlie  assignee,  first,  to  ascertain 
the  expenses  necessarily  to  be  incurred  in  the  performance  of  his  duty,  which, 
aa  amatter  of  course,  includes  the  rendering  of  an  account  of  his  proceedings; 
and,  if  he  made  payment  of  the  claims  of  creditors  without  first  having  ascer- 
tained the  precise  amount  of  the  assigned  estate  to  which  the  creditors  would 
be  entitled,  such  payments  were  wholly  voluntary,  and  at  the  risk  of  the  as- 
signee, and  the  lack  of  sufficient  funds  in  bis  hands  will  not  discharge  him 
from  the  performance  of  the  duty  imposed  by  law  upon  assignees  for  the 
benefit  of  creditors,  the  assumption  of  which  was  wholly  voluntary  on  hia 
part.    The  order  should  be  affirmed,  with  costs.    All  concur. 


Elweix  «.  Fabbb. 
(Common  Pleat  of  New  York  CUy  and  Countu,  OeneraX  Term.    April  S,  1891.) 

1.  DisMtssAi.  or  Suit — iNsurpionNor  of  EyiDEHOs. 

Although,  upon  the  plalntUTs  resting',  tbe  proof  is  insufflcient  to  gastain  his  case, 
yet,  if  either  party  thereafter  supply  the  necessary  evidence,  suoh  defect  wUl  be 
ewrei. 

S.  C!oHSTBDcnoK  or  Contract. 

Tbe  defendant,  a  ship-owner,  contracted  to  send  all  ships  of  his  "line"  to  the 
plaintiffs  pier.  In  an  action  for  failure  to  send  tbe  ship  Iberia  to  plaintifTs  pier  it 
appeared  tlist  she  belonged  to  defendant,  but  was  under  contract  of  affreightment 
to  a  London  firm ;  the  captain,  crew,  and  ship  being,  however,  under  control  and 
direction  of  defendant.  Held,  that  tlie  ship  was  properly  found  to  belong  todefend- 
ant'B  "line"  within  the  meaning  of  the  agreement  between  tbe  parties. 

B.   CoCNTBB-ClAIU — EVIDEHOK— FUADINO. 

In  such  action  the  defendant  counter-claimed  for  defects  in  plaintiff's  pier  caus- 
ing him  extra  expense.  At  the  request  of  plaintiff  the  court  charged  that  the  jnry 
should  take  into  account  extra  facilities  afforded  defendant,  offsetting  bis  extra 
expense,  to  which  charge  the  defendant  made  no  exception.  Held,  that  there  was 
no  error,  such  evidence  being  admissible  under  the  plaintiff's  general  denial  of  the 
counter-claim,  but.  If  there  were,  the  objection  could  not  l>e  raised  for  the  first 
time  on  appeal. 

Appeal  from  trial  term. 

Action  by  John  S.  ElweU  against  Cyprien  Fabre  to  recover  damages  for 
the  defendant's  failure  to  send  a  ship  of  bis  "line"  to  the  plaintiff's  pier,  ac- 
cording to  the  terms  of  a  contract  between  die  parties.  Tbe  defense  was  that 
the  said  ship  was  not  of  tbe  defendant's  line,  beiug  under  contract  of  aflreigbt- 
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ment  to  a  third  party:  and  a  eoanteiwclaiio  for  exiMnaes  incuired  by  : 

of  a  defect  in  the  plaintiff's  pier.     Ttie  plaintiff  offered  evidence  of  eztcs 

fadlities  extended  to  the  del!endant  oa  aceoant  of  the  defective  pier. 

was  a  verdict  and  judgaoent  for  the  plaintiff,  and  ttie  defendant  appeala. 

Ai^ued  before  Aluos,  P.  J.,  and  Bischoff,  Jr.,  and  Pbtob,  iJ. 

Sobert  D.  Benediat,  for  appellant.    Buataoe  Couwap,  for  nspoadent. 


Bischoff,  J.  While  it  appears  from  the  ease  on  af^al  that  at  the  clo 
the  trial  defendant  moved  for  a  new  trial  upon  the  grounds  specified  in 
tion  999  of  the  Code  of  Civil  Procednre,  that  such  motion  was  denied,  aad 
that  the  notice  of  appeal  states  that  the  appeal  ia  from  the  judgment  as  weU 
as  from  an  order  denying  a  mew  trial,  ao  auch  order  is  presented  to  ua. 
Waiving  that  matter,  however,  and  considering  this  appeal  as  from  the  judg- 
ment and  order  descrilted,  we  can  discover  no  suffleient  ground  for  their  reveraaL 
Assuming  the  learned  trial  justice  to  have  been  in  error  in  refusing  to  dismiss 
the  complaint  when  plaintiff  rested,  for  insutfieiency  of  proof,  such  a  defect 
would  have  been  sufficieutly  cured  to  render  defendant's  exoeptioii  of  noavail 
if  either  party  thereafter  supplied  tlie  necessary  evidence.  Painton  v.  Sail- 
road  Co.,  83  N.  Y.  7.  When  the  evidence  was  closed  it  appeared  from  tbe 
testimony  of  witnesses  and  the  documents  introduced  that  the  ttefendant, 
trading  under  the  firm  name  of  Cyprien  Fabie  &  Co.,  entered  into  a  writtea 
agreement  with  plaintiff,  whereby  be  promised  and  agreed  that  during  the 
year  1888  all  steamers  belonging  to  his  "line"  at  New  Yoric  or  Brooklyn  sbould 
be  sent  to  plaintiff's  pier,  and  that  for  the  use  of  such  pier  be  would  pay  a 
specified  daily  rent;  that  the  steamer  Iberiaairrlved  at  New  York  on  Jane  17, 
1888,  and  remained  until  July  4th  following,  without  having  been  sent  te 
plaintiff's  pier;  that  upon  her  arrival  siw  was  sailing  nnder  the  eolors  usually 
disphiyed  by  defendant's  steamei-s,  was  taken  cliur^'e  of  by  defendant's  agents, 
Messrs.  James  W.  Elwell  &  Co.,  one  of  whom  UAd  plaintiff  that  tbe  Iberia 
would  probably  receive  her  outward  freight  at  his  pier.  It  also  appeared 
that  the  Iberia  was  the  property  or  under  control  of  the  defendant;  that  slie 
was  finder  a  contract  of  affreightment  to  Plwlps  Bros,  ft  Co.,  of  London, 
which  contract  had  been  entered  into  between  tbe  latter  'firm  and  the  de^ead- 
ant,  and  that  the  captain  and  crew  were  the  employes  and  under  tbe  direc- 
tion of  the  defendant  or  his  agents.  Except  in  trivial  respects  these  facts 
were  wholly  uncontradicted,  the  sole  contention  of  the  defendant  having  been 
that  tbe  Iberia  did  not  belong  to  the  "line"  of  siKamers  mentioned  in  the 
agreement.  From  the  agreement,  however,  it  did  not  appear  that  at  the  time 
it  was  entered  into  defenilant  was  operating  more  than  one  "line"  of  steam- 
ers, or  that  only  the  steamers  of  a  particular  "line"  belonging  to  him  were 
intended  to  be  affected  thereby.  We  think,  therefore,  that  the  facts  proved 
would  justly  sustain  a  finding  that  Ute  Iberia  belonged  to  the  defendant's 
"line,"  and  was  among  those  for  which  the  use  of  plaintiff's  pier  was  con- 
templated by  the  agreement.  The  facts  were  properly  submitted  to  the  jury, 
and  l)eing,  as  above  stated,  mainly  uncontradicted,  we  cannot  say  that  their 
finding  that  the  Iberia  was  within  tbe  agreement  was  either  contrary  to  law, 
or  contrary  to  the  evidence,  or  against  tbe  weight  of  evidence. 

Respecting  the  defendant's  connter-claim,  the  trial  judge  charged  the  jury 
that  tbe  facts  proved  by  defendant  entitled  him  to  arecovery;  that  the  amount 
of  such  recovery  should  be  determined  by  them,  and  that  they  should  deduct 
the  sum  found  due  the  defendant  from  the  amount  found  due  to  the  plaintiff. 
At  the  request  of  plaintiff's  counsel  the  judge  further  charged  that,  in  arriving 
at  the  amount  to  be  awarded  to  the  defendant  upon  the  counter-claim,  the  jury 
should  take  into  consideration  the  additional  facilities  extended  to  tbe  defend- 
ant by  the  plaintiff  for  tbe  loading  and  unloading  of  his  steamers  during  the 
time  that  the  pier  was  undergoing  repairs.  No  exception  was  taken  te  tfak 
part  of  the  charge,  and,  tbe  jury  having  specifically  found  that  any  damage 
wUoh  bad  aoeroed  to  tbe  defendant  from  tbe  lan^  of  Bufflcieiit  room  aadte 
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extra  labor  while  the  pier  wiis  being  repaired  was  offset  by  the  additional  fa- 
cilities extended  by  the  plaintiff,  it  is  unavailing  to  urge  on  uppetil  that  the 
offer  and  acceptance  of  these  additional  facilities  were  not  pleaded  as  a  defense, 
or  in  mitigation  of  damages,  or  that  there  was  no  evidence  to  support  the 
charge.  The  objection  should  have  been  made  while  an  opportunity  for  the 
correction  of  the  supposed  error  still  remained.  MaUory  T.  Railroad  Co.,  S 
Abb.  Dec.  139;  Osgood  t.  Toole,  60  N.  Y.  475.  But  it  was  not  error  for  the 
trial  justice  to  cliar;ge  the  jury  that  tliey  should  consider  the  benefits  derived 
by  defendant  from  any  aiiditional  facilities  afforded  him  by  the  plaintiff.  In 
view  of  his  liability  to  the  defendant  It  was  incontestably  the  plaintiff's  right 
to  seek  to  reduce  the  damage  by  any  means  acceptable  to  the  defendant;  and 
if,  from  the  acceptance  and  use  of  such  means,  the  defendant  derived  any  ad- 
vantage which  tended  to  diminish  the  damage  which  he  would  otherwise  have 
sustained,  the  plaintiff  was  entitled  to  be  credited  therewith  in  the  computa- 
tion o{  defendant's  loss,  and  such  facts  were  admissible  under  plaintiff's  gen* 
eral  denial  interposed  to  defendant's  counter-claim.  O'Brien  v.  MeCann,  58 
2f .  Y.  373.  Plaintiff's  testimony,  not  objected  to  or  struck  out,  shows  that 
during  the  time  the  pier  was  being  repaired  defendant  occupied  without  ad- 
diUonal  expense  another  pier,  the  use  of  which  was  furnished  by  the  phiintifl, 
and  this  evidence  was  sufficient  to  support  the  charge.  The  other  exceptions 
to  the  rulings  on  the  trial  were  not  specially  urged  on  the  argument  of  this 
appeal,  and  are  not  of  sufficient  merit  to  authorize  us  to  disturb  the  proceed- 
ings of  the  court  below.  The  judgment  and  order  appealed  from  shall  be  af- 
firmed, with  coats,  upon  plaintiff  filing  a  stipulation  consenting  to  the  affirm- 
ance of  such  judgment  upon  bis  cross-appeal  in  this  action.  See  Boodtell  t. 
Telegraph  Co.,  109  N.  Y.  147, 16  N.  £.  B^.  824.    All  concur. 


Elweli.  «.  Fabhb. 

(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    April  6, 18BL) 

Tbiai/— iNSTBuoTioira. 

Defendant,  s  ship-owner,  contracted  wltli  plaintiff  for  the  use  of  his  pier  In  dls 
otaarging  cargo  from  his  ships,  agreeing  to  pay  a  certain  amount  extra  for  each 
day  that  Inward  cargo,  over  and  above  a  certain  bulk,  should  be  allowed  to  remain 
on  the  pier  after  the  ship's  departure.  In  an  action  by  the  leaeee  against  the  ship- 
owner for  compensation  for  cargo  so  allowed  to  remain  on  the  pier  the  court  charged 
that  "when  a  common  carrier  delivers  the  goods  according  to  the  terms  of  the  bill 
of  lading,  and  notifies  the  consignee  at  the  port  of  arrival,  and  the  consignee  ezer- 
oiaes  any  act  of  ownership  over  them,  the  liability  of  the  common  earner  ends. " 
Held,  that  the  instruotion  was  misleading,  being  without  appliaatlon  to  the  facts 
of  the  case ;  the  liability  of  the  carrier  respecting  the  goods  In  so  Wise  afteottsf  his 
promise  to  pay  rent  for  their  storage  to  a  third  party. 

Appeal  from  trial  term. 

Action  by  John  D.  Elweli  against  Cyprien  Fabre  npon  a  contract.  Plain- 
tiff alleged  that  on  Xovember  11,  1888,  the  defendant's  steamer  Borgundla 
left  bis  pier,  leaving  on  it  cargo,  viz..  a  quantity  of  pomegranates  in  excess 
of  the  bulk  of  20U  barrels,  and  that  that  remained  there  till  December  29tb, 
and  that  by  virtue  of  a  contract  l)etween  the  parties  he  was  entitled  to  $1,200 
therefor.  Defendant  answered  that  he  had  paid  the  plaintiff,  under  this 
clause  of  tbe  contract,  op  to  the  16th  of  November,  and  he  was  not  entitled  to 
anything  after  that;  and  that  the  pomegranates  had  been,  before  the  16tb, 
delivered  to  the  consignees  of  them,  and  were  no  longer  within  the  provis- 
ions of  the  contract.  Evidence  was  given  as  to  the  bulk  of  the  pomegran- 
ates, and  as  to  their  having  been  delivered  to  the  consignees,  and  the  court 
left  it  to  the  jury  to  say  if  they  had  been  delivered,  and  the  jury  found  for 
defendant.  Tbe  plaintiff  appeals  from  an  order  denying  his  motion  tor  a  new 
trial. 

Argoed  before  Ai.r.F.\.  P.  J.,  and  Bischoff  and  Pbtos,  JJ. 

JBiutaae  Conway,  for  appellant.    JS.  D,  Benedict,  for  respondeat. 
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BiscHOFF,  J.  Plaintiff,  being  tlie  lessee  of  the  Columbia  pier,  and  defand- 
ant,  operating  a  line  of  steHtners,  entered  into  a  written  contract  for  tlie  use 
of  the  pier  during  the  year  1888.  This  agreement  contained  the  following 
provision:  "The  parties  of  the  second  part  further  and  in  addition  agree  to 
pay  to  tlie  party  of  tlie  first  part  twenty-five  (25)  dollars  for  each  day  outward 
cargo  above  the  bulk  of  20U  bbls.  for  any  of  their  steamers  is  on  said  pier  pre- 
vious to  its  arrival,  and  twenty-five  (25)  each  day  inward  or  outward  cargo 
remains  on  the  pier  after  departure  from  the  pier  for  sea  of  any  of  their  steam- 
ers; but  a  small  quantity  remaining  on  the  pier  after  departure  of  steamers, 
say  up  to  tlie  bulk  of  200  l>bls.,  not  to  count  if  the  pier  is  not  employed  for 
another  steanier. "  On  November  2d  defendant's  steamer  Burgiindia  arrived 
with  a  quantity  of  pomegranates  and  grapes  consigned  to  Fabrici  &  Story, 
which  were  discharged  upon  the  pier,  and  there  remained  until  December 
28th ;  the  steamer  having  again  left  port  on  November  lltb.  For  November 
12th,  13th,  14th,  15th,  and  I6tb,  defendant  paid  the  stipulated  sum  for  tiie 
storage  of  these  pomegranates  and  grapes,  but  declines  to  pay  for  the  suc- 
ceeding days,  on  the  ground  that  on  or  before  November  16tb  the  merchan- 
dise had  been  turned  o\er  to  and  accepted  by  the  consignees,  and  tliat  he  was 
thereat  ter  discharged  in  resiiect  to  this  merchandise  from  any  further  liabil- 
ity for  the  use  of  the  pier.  FlaintiCF  thereupon  commenced  this  action,  to 
recover,  among  other  things,  the  stipulated  sum  for  the  use  of  his  pier 
from  November  17tb  to  December  28th,  both  inclusive,  a  period  of  42  days, 
which,  at  $25  per  day,  amounted  to  $1,050;  and  on  the  trial  the  defendant 
was  permitted  to  introduce  evidence  tending  to  show  that  some  time  prior  to 
November  16th  the  consignees  assumed  the  custody  of  the  pomegranates  and 
grapes,  and  removed  a  part  thereof;  the  bulk,  however,  remaining  on  the  pier 
for  the  period  stated.  The  court  charged  the  jury  that  "when  a  common 
carrier  delivers  the  goods  according  to  the  terms  of  the  bill  of  lading,  and 
notifies  the  consignee  at  the  port  of  arrival,  and  the  consignee  exercises  any 
act  of  ownership  over  them,  the  liability  of  the  common  carrier  ends."  This, 
of  course,  as  a  proposition  of  law,  is  true,  but  clearly  it  can  have  reference 
only  to  the  relations  of  the  common  carrier  and  the  consignee,  and  the  liabil- 
ity of  the  former  to  the  latter  respecting  the  goods,  and  can  in  no  wise  affect 
the  liability  of  the  common  carrier  upon  bis  promise  to  pay  rent  to  a  third 
party  for  the  storage  of  goods  carried  by  him  and  discharged  upon  premises 
let  to  him  for  that  purpose.  The  proposition  of  law  contained  within  this 
part  of  the  charge  had  no  application,  therefore,  to  the  facts  of  the  case.  It 
was  misleading,  and  we  cannot  say  that  the  jury  was  not  influenced  thereby 
to  the  prejudice  of  the  plaintiff.  Qreen  v.  White,  87  N.  T.  405,  407;  Hard- 
ing T.  Bnrney,  7  Bosw.  353,  362.  Again,  the  court  charged  sul)stantially 
that  the  defendant  was  not  liable  if  the  jury  found  from  the  evidence  that  the 
pomegranates  and  grapes  had  been  delivered  to  the  consignees,  and  left  by 
the  latter  upon  the  pier.  This  was  erroneous,  since  the  defendant's  liability 
to  pay  rent  for  c.irgo  deposited  on  the  pier  could  in  no  manner  liave  been  im- 
paired by  the  failure  of  the  consignees,  who  had  no  relations  witli  the  plain- 
tiff, to  remove  the  merchandise  agreeably  to  an  understanding  between  such 
consignees  and  the  defendant,  in  the  absence  of  proof  that  the  plaintiff,  with 
knowledge  of  the  delivery  to  the  consignees,  assented  to  their  fui'ther  use  of 
the  pier  for  the  storage  of  the  merchandise.  The  exceptions  to  the  charge 
above  referred  to  are  sufficient  to  call  for  a  reversal,  but  under  the  ruling  of 
the  court  of  appeals  in  Qoodsell  v.  Telegraph  Co.,  109  N.  Y.  147,  16  N.  E. 
Kep.  324,  we  feel  compelled  to  direct  a  reversal  of  the  entire  judgment,  un- 
less plaintiff  consents  to  an  affirmance  upon  this  appeal.  Judgment  reversed, 
new  trial  ordered,  costs  to  abide  event,  unless  plaintiff  files  a  stipulation  con- 
senting to  an  affirmance  thereof,  in  which  event  that  part  of  the  judgment 
which  is  affected  by  this  appeal  is  affirmed,  with  costs  to  defendant,  respond- 
ent herein. 
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People  ex  rel.  Wikchbsteb  v,  Ooleman  •(  ol. 

(Supreme  Court,  Oeneral  Term,  First  Department.    February  18,  1891.) 

Taxation  o*  Joint-Btock  Assooiationb. 

A  jolnt-stook  assooiatioii  formed  by  private  agreement  between  IndiTidnala  la 
not  taxable,  under  Rer.  St.  N.  Y.  pL  1,  c.  18,  tit.  4,  i  1,  providing  that  all  moneyed 
or  stock  corporations,  deriving  an  income  or  profit  from  their  capital  or  otherwise, 
shall  be  liable  to  taxation  on  their  capital  in  the  manner  therein  prescribed.  Dis- 
tinguiahing  People  v.  Wemple,  117  N.  Y.  136, 38  N.  B.  Rep.  104S.  Aiflrming  5  N.  Y. 
Supp.  394. 

Appeal  from  special  term.  New  York  county. 

Proceedings  on  the  relation  of  Iiocke  W.  Winchester,  as  treasurer  of  the 
National  Express  Company,  to  review  the  action  of  the  tax  commissioners  in 
taxing  the  National  Express  Company  upon  its  capital  stock  as  a  corporation. 
From  H  jud);nient  vacating  the  assessment  the  commissioners  appeal. 

Argued  before  Van  Bkx;nt,  F.  J.,  and  Bartlett,  J. 

€f.  S.  Coleman,  for  appellants.    James  C,  Carter,  for  respondent. 

Van  Bbumt,  P.  J.  We  might  very  well  rest  our  decision  in  this  case  apon 
the  very  satisfactory  opinion  rendered  in  the  court  below,  (5  N.  Y.  Supp.  394.) 
because  we  think  that  the  reasons  given  in  timt  opinion  for  the  conclusions 
therein  reached  are  entirely  sufficient.  But  it  tnight  be  said,  if  we  contented 
ourselves  with  that  statement,  that  we  had  overlooked  the  case  of  People  v. 
Wemple,  117  N.  Y.  136,  22  N.  E.  Rep.  1046,  upon  wliich  great  reliance  seems 
to  be  placed  by  the  counsel  for  the  appellanls,  it  being  clairai-d  by  him  that 
the  grounds  upon  which  the  court  below  based  its  opinion  are  shown  by  this 
case  to  be  unfounded.  An  examination  of  that  case  will  show  undoubtedly 
a  use  of  language  apparently  inconsistent  with  that  which  was  employed  by 
the  learned  judge  in  his  opinion  in  the  case  at  bar;  but  it  will  be  seen  that 
there  is  a  distinction  in  the  language,  without  any  difference  whatever  in  the 
position.  The  learned  judge  stated  that  the  true  test  is  whether  a  body  is 
natural  or  artificial.  It  is  artificial  if  created  by  statute  or  called  into  being 
by  compliance  with  statutory  provisions;  it  is  natural  when  solely  the  creat- 
ure of  private  contract.  In  the  case  cited  the  court  of  appeals  say  that  the 
body  resulting  from  the  agreement  for  the  formation  of  this  joint-slock  asso- 
ciation is  an  artificial  body.  It  is  perfectly  evident  that  what  they  meant  by 
that  is  that  the  unit  resulting  from  the  agreement  of  the  several  individuals 
associating  themselves  together  is  an  artillcial  body;  the  word  "artificial"  in 
that  case  being  used  for  the  purpose  of  distinguishing  this  unit  formed  by 
this  aggregation  of  individuals  from  an  individual,  Ciilled  a  "natural  person." 
The  learned  judge  in  the  court  below  used  the  word  "artificial"  in  his  decis- 
ion in  the  case  at  bar  in  an  entirely  different  sense.  He  stated  that  a  body 
was  artificial  which  derived  its  whole  right  to  exist  from  statutory  enactment, 
and  he  called  a  l>ody  a  "natural  body"  which  existed  because  of  a  private 
contract.  In  other  words,  an  artificial  body  draws  the  whole  of  its  life  from 
the  state;  a  natural  body,  from  its  inherent  right  to  exist  derived  from  the 
common  law.  And  therefore  it  seems  to  us  that  no  argument  whatever  can 
be  placed  upon  this  case  cited  which  is  in  any  way  hostile  to  the  reasoning  of 
the  court  below.  It  is  further  to  be  observed  that  all  that  the  court  of  appeals 
decided  in  that  case  was  that  joint-stock  associations  are  organized  under  the 
laws  of  the  state.  The  court  were  interpreting  an  act  entitled  as  follows: 
"An  act  for  raising  taxes  for  the  use  of  the  state  upon  certain  corporations, 
Joint-slock  companies,  and  associations;"  by  which  it  was  provided  that 
"every  corporation,  joint-stock  company,  or  association  whatever,  now  or  hero- 
after  incorporated  or  organized  under  any  law  of  this  state,  or  now  or  here- 
after incorporated  or  organized  by  or  under  the  laws  of  any  other  state  or 
country,  and  doing  business  in  this  state,  *  •  •  shall  be  subject  to  and  pay  a 
tax, "  etc.  Laws  1881,  c.  361.  It  was  claimed  upon  the  part  of  the  relators  that 
V.13N.Y.8.U0.7 — 63 


Digitized  by 


Google 


834  NEW   YOBK  BnPFLEM£NT,  Vol.  13.  [Sap.Ct. 

they,  not  being  a  corporation,  were  not  subject  to  a  tax,  although  Joint-stock 
aaaociations  were  mentioned ;  and  all  that  the  court  decided  was  Uiat,  under 
the  provisions  of  the  act,  the  relatOTS,  a  joint-stock  association,  were  liable  to 
taxation,  because  tliey  were  organized  under  the  laws  of  this  state,  in  that 
their  agreement  of  association  permitted  them  to  do  those  things  which  they 
were  entitled  to  do  only  because  of  the  existence  of  special  statutes  upon  the 
subject  That,  in  the  opinion  of  the  legislature  in  this  legislation,  joint-stock 
companies  were  not  incorporated,  seems  to  be  establislied  by  the  fact  that 
chapter  542  of  the  Laws  of  1880  upon  this  subject  was  amended  to  Insert  the 
words  "or  organized"  in  addition  to  the  word  "incorporated."  The  language 
of  the  act  of  1880  was,  "evoy  corporation,  joint-stock  company,  or  associa- 
tion whatever,  now  or  hereafter  incorporate!  under  any  law  of  this  stale." 
It  is  clear  that  it  was  deeroeti  by  the  legislature  that  this  did  not  subject  joint> 
stock  associations  to  tliis  taxation,  although  mentioned  in  the  title,  and  they 
thought  it  necessary,  Itecanse  suoh  companies  were  not  incorporated,  to  use 
the  words  "or  organized;"  and  the  court  held  that,  because  of  the  use  of  those 
words,  they  being  organized  under  the  laws  of  the  state,  they  were  subject 
to  the  taxation  ttierein  provided  for.  In  the  case  at  bar  it  is  sought  to  tax 
tlie  relator  as  a  corporation,  pure  and  simple,  under  the  Revised  Statutes, 
which  provide  tbiit  all  moneyed  or  stock  corporations  deriving  an  income  or 
profit  from  their  capital  shall  be  liable  to  taxation  upon  their  capital  in  the 
manner  therein  prescribed.  This  is  certainly  going  far  beyond  anything  even 
hinted  at  by  the  decision  of  the  court  of  appeals  in  the  case  of  People  v. 
Wemple.  It  seems  to  be  assumed  by  the  counsel  for  the  appellants  that  every 
association  of  individuals,  formed  pursuant  to  or  under  the  laws  of  the  state, 
must  necessarily  be  a  corporation.  That  this  claim  cannot  be  sustained  is 
evident,  wlien  we  reflect  that  all  limited  partnerships  are  formed  under  the 
laws  of  this  state.  All  psirties  have  a  right,  as  these  joint>stock  associations 
have  a  right,  to  form  a  partnership  by  agreement.  But  the  latter  have  no 
right  to  certain  privileges  resulting  from  the  method  of  association,  except 
they  provide  for  the  same  by  their  agreement,  which  they  are  allowed  to  do 
by  the  provisions  of  the  statute.  And  this  is  precisely  the  same  as  in  the  Ciise 
of  a  limited  partnership.  A  limited  partnership  enjoys  certHin  privileges  re- 
sulting from  the  provisions  of  the  statute,  providing  such  provisions  are 
complied  with.  A  limited  partnership  is  organized,  therefore,  under  the  laws 
of  the  state,  precisely  the  same  as  a  joint-stock  association.  But  can  it  be 
•aid  for  a  moment  because  a  limited  partnership  is  organized  under  the  laws 
of  the  state,  and  enjoys  privileges  conferred  by  statute  resulting  from  its 
peculiar  organization,  that,  therefore,  it  is  a  corporation,  and  that  is  all  which 
a  joint-stock  association  enjoys?  There  are  no  provisions  of  the  statute  regu- 
lating the  formation  of  such  associations,  but  they  are  authorized  by  statute 
to  enjoy  certain  privileges  not  belonging  to  copartnerships,  strictly  speak- 
ing, provided  the  statute  is  complied  with.  We  think,  therefore,  that  the 
judgment  appealed  from  should  be  affirmed,  with  costs. 

MoLbak  e.  JS-HSON. 
(Supreme  Court,  SpeekU  Term,  Sew  York  County.    November,  1800.) 

1,  Taxation— EMvoBOBxaMT  ov  Pbbsonal  Tax— Spboiai.  PaooasDiNos. 

An  application  by  the  receiver  of  taxes  of  New  York  city  for  the  enforoement  of 
a  t^  oa  personal  property  is  not  a  civil  action,  as  it  is  commenoed  by  an  order  to 
■how  cause  wby  defendant  should  not  be  committed  for  contempt,  and  not  by  ttia 
service  of  a  Bummoiu^— the  mode  in  which  civil  actions  are  directed  to  be  com- 
menoed by  Code  Civil  Proc.  N.  Y.  1 410;  but  it  is  a  special  proceeding,  which  ia  da- 
teed  by  section  8SS4  as  iaoludtnc  ul  oItII  proseoetions  which  do  not  fall  witbia  Ot» 
deanltioa  of  "actions. " 

&  Com— Taxatiov— AMOuire. 

Where,  la  saoh  speolal  proceeding,  the  order  committing  detsndaat  as  tor  a  ooa- 
tempt  for  his  tallore  to  pay  the  taxes  is  reversed  on  appeal  to  the  oonrt  of  ^ppe^ 
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"with  the  costs  of  all  oourts, "  defendant,  under  the  express  provisions  of  Coda 
Ciyil  Froc.  N.  7.  f  8840,  is  entitled  to  tax  bis  eosts  at  the  rate  allowed  fi»  similar 
servioes  in  an  action. 

I.  Sjkxa — Monoir  Fbis. 

Since  the  proceedinK  is  a  special  proceeding,  Code  Civil  Froc.  S.  Y.  i  SSaO,  wbiob 
provides  for  the  tazauon  of  costs  on  a  "motion  in  action, "  does  not  applv:  and  the 
fact  that  on  the  receiver's  motion  defendant tvaa  ordered  to  be  commttted  for  a  con- 
tempt if  he  failed  to  pay  the  taxes  does  not  authorize  the  clerk  to  tax  a  motion  fis* 
under  the  above  section. 

4.  SiLUE — CiTT  Chahberlain's  Feb. 

The  fee  retained  by  the  city  chamberlain  out  of  the  sum  deposited  with  him  by 
defendant  to  stay  proceedings  during  the  pendency  of  the  appeal  to  the  court  of 
appeals  is  not  a  disbursement  in  the  proceedings  for  which  defendant  is  entitled  to 
tax  costs. 

At  chambers.  G«orge  W.  McLean,  receiver  of  taxes  foe  the  city  of  Kew 
York,  applied  under  tiie  city  charter,  §  857,  (Law»  1882,  c.  4100  '*>'  '^  ^^'^' 
rant  to  enforce  the  payment  of  a  tax  on  personal  property  owned  by  Jolin  H. 
Jeplison,  a  non-resident.  Tlie  special  term,  after  the  argument,  ordered  the 
defendant  to  pay  the  taxes,  and  on  default  to  be  imprisoned  aa  for  a  contempt. 
Ttiis  order  was  affirmed  by  Uie  general  term.  On  appeal  to  the  court  of  ap- 
peals, however,  the  orders  of  the  general  and  special  terms  were  reversed, 
^'with  costs  in  all  courts."  See  25  N.  £.  Rep.  409.  After  this  reversal  the 
city  chamberlain  returned  to  defendant  the  sum  which  the  latter  had  deposited 
on  his  appeal  to  the  court  of  appeals,  with  the  exception  of  five  dollars  re- 
tained by  the  chamberlain  for  fees.  On  the  taxation  of  costs,  the  clerk  al- 
lowed defendant  $10  costs  of  motion  in  both  the  special  and  general  terms. 
He  also  allowed  defendant  ^0  costs  before  argument  on  appeal  to  the  conrt 
of  appeals,  and  $60  for  the  argument  therein.  He  disallowed  theS5  retained 
by  the  chamberlain,  as  well  as  $15  costs  after  notice  of  trial;  $20  trial  fee; 
1^20  before  argument  on  appeal  to  the  general  term;  and  $40  for  argument  in 
the  general  term.  Defendant  now  moves  for  the  taxation  of  the  disallowed 
Items. 

John  G.  H.  Myen,  for  receiver.  Douglat  <&  Minton,  {T.  B.  A.  MtUleUly,  ot 
counsel,)  for  defendant. 

Ingraham,  J.  By  section  3383  of  the  Code  an  action  is  defined  to  be  "an  or^ 
dinary  prosecution  in  a  court  of  justice  by  a  party  against  an  other  party  for  the- 
enforcement  or  prot«ction  of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  ofCense,"  and  by  section  3334  of  the  Code  it  is- 
provided  "that  every  other  prosecution  by  a  party  for  either  of  the  purposes 
specified  in  the  last  section  is  a  special  prwceeding."  By  section  416  it  is- 
provided  that  the  civil  action  is  commenced  by  the  service  of  a  summons. 
This  proceeding,  not  having  been  commenced  by  the  service  of  a  summons, 
is  not  an  action.  It  is,  however,  a  prosecution  in  a  court  of  justice  by  a  party 
against  another  party  for  the  enforcement  of  a  right,  and  is  a  special  proceed- 
ing within  section  3334  of  the  Code  above  cited.  Section  3240  provides  that 
costs  In  a  special  proceeding  may  be  awarded  at  the  rate  allowed  for  similar 
services  in  an  action  brought  in  the  supreme  court.  The  court  of  appeals  in 
this  case  having  awarded  to  the  successful  party  costs  in  all  courts,  it  would 
appear  that  he  is  entitled  to  costs  at  the  rate  allowed  for  similar  services  in  an 
action.  The  provisions  by  which  the  court  lias  power  to  award  motion  costs 
do  not  apply.  Such  costs  are  allowed  under  subdivision  3  of  section  3251, 
which  provides  that  upon  any  motion  specified  in  section  3236  a  sum  to  be 
fixed  by  the  judge  or  court,  not  exceediug  $10,  besides  necessary  disburse- 
ments for  printing  and  referee's  fees,  may  be  awarded.  Section  8236  refer» 
to  costs  upon  a  motion  in  an  action.  In  this  case  there  was  no  action,  but  a 
special  proceeding.  The  order  that  was  appealed  from ,  and  which  was  reversed, 
was  a  final  order,  requiring  the  defendant  to  pay  a  sum  of  money.  It  is  tra» 
tbat  the  Older  committed  the  defendant  aa  for  a  contempt  in  case  he  refuseA 
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to  payt  bat  the  proceediug  was  not  a  motion  in  an  action  to  pnnish  fur  a  con- 
tempt committed  by  refusal  to  obey  an  order  in  the  action.  I  think,  there- 
fore, that  the  taxation  of  the  clerk  must  be  set  aside,  and  the  clerk  directed 
to  tax  the  costs  as  in  an  action.  The  clerk  was  right  in  refusing  to  tax  as  a 
disbursement  the  fees  of  the  chamberlain  on  deposit  of  the  sum  as  security  to 
stay  proceedings  on  appeal.  That  was  not  a  disbursement  in  the  proceeding. 
Motion  grant^  as  indicated,  with  $10  costs  of  this  motion. 


In  re  Ciancihino. 
{Supreme  Court,  Special  Term,  New  York  Cmmtu.    November,  1890.) 

Aypial — ^Iir  Spbcial  Psoceedinob — Undbbtaeino  to  Bti.t  Bxscution — Form. 

An  undertaking  for  staying  an  execution  pending  an  appeal  to  tiie  general  term 
or  court  of  appeals,  in  a  special  proceeding,  must  be  in  the  form  prescribed  b^ 
Code  Civil  Froc  N.  Y.  {  18:^7,  for  staying  proceedings  on  appeal  from  an  order  di- 
recting the  payment  of  a  sum  of  money,  as  the  provisions  of  this  section  are  ren- 
dered applicable  to  stay  of  proceedings  on  appeal  in  special  proceedings,  by  seo- 
tions  1851,  1360. 

At  chambers.  Elizabeth  G.  Ciancimlno  instituted  proceedings  to  set  aside 
an  election  of  officers  by  a  corporation  of  which  she  was  a  member.  Judg- 
ment was  rendered  against  her  for  costs,  and  she  appealed,  and  gave  an  un- 
dertaking to  stay  execution,  conditioned  that  "appellant  will  pay  all  costs 
and  disbursements  which  have  been  or  may  be  awarded  against  said  appel- 
lant, if  such  order  and  judgment  shall  be  affirmed  or  the  appeal  be  dismissed, 
together  with  all  costs  or  damages  which  may  be  awarded  against  the  appel- 
lant therein,  not  exceeding  $500."  Respondents  except  to  the  sufficiency  of 
the  sureties,  as  well  as  to  the  form  of  the  undertaking. 

Code  Civil  Proc.  N.  Y.  §  1327,  provides:  "If  the  appeal  is  taken  from  a 
judgment  for  a  sum  of  money,  or  from  b  judgment  or  order  directing  the 
payment  of  a  sum  of  money,  it  does  not  stay  ttie  execution  of  the  judgment 
or  order  until  the  appellant  gives  a  written  undertaking,  to  the  effect  that  if 
the  judgment  or  order  appealed  from,  or  any  part  thereof,  i!>  affirmed,  or  the 
appeal  is  dismissed,  he  will  pay  the  sum  recovered  or  directed  to  be  paid  by 
the  judgment  or  order,  or  the  part  thereof  as  to  which  it  is  affirmed." 

Richard  J.  Morrisson,  for  appellant.  A.  P.  £6  W.  Mart,  {Charlei  C.  Pn- 
theroe,  of  counsel,)  for  respondents. 

O'Brien,  J.  The  appeal  herein  is  from  a  final  order  in  a  special  proceed- 
ing which  awarded  costs  to  the  objecting  respondents.  Costs  were  taxed, 
and  a  postea  or  judgment  added,  and  judgment  was  so  entered  against  the 
petitioner,  and  an  execution  has  been  issued  tliereon.  Against  approving 
the  undertaking  given  upon  appeal  to  stay  the  execution  two  objections  are 
urged:  First,  that  the  sureties  are  insufficient;  and,  second,  that  the  form 
of  the  undertaking  is  not  as  prescribed  by  the  Code.  The  first  objection  is 
untenable,  the  sureties  upon  examination  having  sufficiently  justified.  The 
remaining  question  is  as  to  the  proper  form  of  undertaking  to  stay  executiun 
upon  appeal  to  the  general  term.  Section  1360  of  the  Code  provides  that  the 
provisions  (title  4,  c.  12)  relating  to  perfecting  an  appeal  from  an  order  shall 
apply.  We  are  thus  referred  to  section  1351  of  the  Code,  which  provides  that 
"security  is  not  required  to  perfect  the  appeal,  but  *  •  •  the  apt)eiil 
does  not  stay  the  execution  of  the  judgment  or  order  appealed  from  unless 
the  court  in  or  from  which  the  appeal  is  taken,  or  a  judge  thereof,  makes  an 
order  directing  such  a  stay.  *  *  *  If  security  is  given  •  *  •  as  a 
condition  of  granting  the  order,  the  provisions  of  title  2,  c.  12,  shall  apply." 
We  are  thus  again  referred  to  section  1327  of  the  Code,  which  is  the  portion 
of  title  2,  c.  12,  relating  to  the  question  as  to  the  form  of  undertaking.  It  is 
evident,  therefore,  that  an  undertaking,  when  required  to  be  given  for  the 
purpose  of  staying  an  execution  upon  an  appeal  to  the  general  term  or  court 
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of  appeals,  must  be  as  prescribed  by  section  1327,  unless  otherwise  specially 
prescribed  by  law.  The  undertaking  in  this  case  submitted,  it  is  conceded, 
(toes  not  conform  to  this  section,  and  for  this  reason  the  objections  thereto 
must  be  sustained.  It  would  seem  to  be  the  proper  practice,  upon  an  appeal 
talien  from  an  order  of  a  judge  to  the  general  term,  where  it  is  sought  to 
stay  the  execution,  to  mal^e  the  application  to  the  court  in  or  from  which  the 
appeal  is  talcen,  or  a  judge  thereof,  for  such  stay,  upon  terms  as  provided  by 
section  1351  of  the  Code.  For  the  reasons  herein  given  the  undertaking  is 
not  approved. 

Nobis  v.  Pollock  »t  al. 
{Supreme  Court,  Special  Term,  New  York  County.    November  94, 1889.) 

C0ST»— Oh  ApPBAli — ^Befobb  AROCUEirr — When  Allowabui. 

Code  Civil  Proa  N.  Y.  J  3251,  subd.  4,  which  allows  the  sncoesaful  party  on  ap- 
peal C20  oosta  before  argument,  applies  only  where  the  case  is  in  a  condition  to  be 
argued  before  the  appellate  court;  and  therefore  no  snch  costs  are  allowable  for 
terms  in  which  the  case  has  been  improperly  on  the  calendar  of  the  general  term 
because  the  findings  were  not  properly  made  and  signed  by  the  trial  judge. 

Action  by  Charles  T.  Xobis  against  W.  J.  Pollock  and  Louisa  Pollock  for 
the  foreclosure  of  certain  liens.  There  was  a  judgment  in  plaintiff's  favor 
at  special  term,  and  defendant  appealed  to  the  general  term.  When  the  cause 
was  reached  on  the  calendar  of  the  general  term,  it  was  discovered  that  the 
findings  had  not  been  signed  by  the  trial  judge,  and  the  general  term  refused 
to  hear  argument.  When  the  case  again  came  before  the  general  term  that 
court  refused  to  consider  it  because  the  findings  bad  not  been  properly  pre- 
pared. See  6  N.  Y.  Supp.  273.  At  the  third  term  the  cause  was  stricken 
from  the  calendar  because  one  of  the  appellants  had  not  been  served  with 
notice  of  argument.  Thereafter,  in  accordance  with  a  compromise  between 
the  parties,  the  appeal  was  dismissed,  "witli  costs."  Among  other  items,  the 
clerk  allowed  the  respondent  two  term  fees,  at  $20  each.  Defendant  Louisa 
Pollock  duly  excepted  to  these  items,  and  now  moves  for  a  retaxation  of  the 
costs.  Code  Civil  Proc.  N.  Y.  §  8251,  subd.  4,  allows  the  successful  party 
on  an  appeal  to  the  general  term  of  the  supreme  court,  as  coats,  $20  biefore 
argument. 

Charles  B.  Meyer,  for  plaintiff.    Bogtr  Foster,  for  defendanbk 

Patterson,  J.  I  think  that  the  term  fees — $20  for  two  terms  at  the  gen- 
eral term — should  be  stricken  from  the  taxed  bills  of  costs.  The  case  was  not 
in  a  condition  to  be  argued,  and  therefore  was  not  properly  on  the  calendar 
until  it  was  in  the  proper  form  for  the  consideration  of  the  appellate  branch 
of  the  court,  and  that  was  not  until  the  corrections  required  by  the  general 
term  were  actually  made;  and  for  the  term  at  which  the  argument  was  had 
no  term  fee  can  be  allowed.    In  other  respects  the  clerk's  taxf^ion  was  correct. 


Unitsd  States  Lifb  Ins.  Co.  v.  Oage  et  al. 
{Supreme  Court,  Special  Term,  New  ForJt  Countu-    November,  1890.) 

DmOIENCT  ON  FOBECLOSUBB — ACTION  A0AIN8T  HeIBS. 

A  mortgagee  sued  the  heirs  of  the  deceased  mortgagor  to  subject  tbe  proceeds 
of  a  partition  sale  of  the  mortgagor's  realty  to  the  mortgagee's  Judgment  for  a  de- 
flolency  in  foreclosure  proceedings.  The  other  creditors  of  the  mortgagor  were 
also  joined  as  defendants.  A  demurrer  to  the  complaint  was  sustained,  on  the 
gnmnd  that  the  mortgagee  had  not  obtained  leave  to  sue  from  the  court  which  ren- 
dered the  foreclosure  decree.  8uch  leave  was  subsequently  obtained,  and  the 
mortgagee  amended  his  oomplaint  accordingly.  On  appeal  by  some  of  the  defend- 
ants, the  order  granting  leave  to  sue  was  reversed.  Meld,  that  a  motion  to  set 
aside  the  summons,  because  no  leave  to  sue  had  ever  been  obtained,  made  by  one 
of  the  defendant  creditors  who  had  not  answered  the  amended  complaint,  would  be 
denied,  but  that  defendants  wonld  be  permitted  to  set  up  these  faots  by  •  supple- 
mental answer. 


Digitized  by 


Google 


838  mew  tobk  sdfflehent,  vol.  13.  [Svip.CJt. 

At  cfaambere.  Action  hy  tfa«  TTnited  States  Life  Insurance  Company  against 
Oeorge  W.  Foillon  and  otiiers,  heirs  at  law  of  Cornelius  Polllon,  deceased, 
and  Wellesley  W.  Ckige  and  others,  creditors.  The  complaint  alleged  that 
OorneliuB  Poillon  died  intestate,  leaving  insufficient  personalty  to  pay  bis 
debts.;  that  plaintiff  had  a  demand  against  him,  consisting  of  a  jodgment  for 
deficiency  on  foreclosure  proceedings;  that  his  heirs  obtained  a  partition  sale 
of  his  realty;  that  some  of  the  purchasers  refused  to  take  title,  unless  a  part 
of  the  proct'eds  stifflcient  to  pay  decedent's  debts  should  be  deposited  with  the 
United  States  Trust  Company,  to  be  used  for  the  payment  of  sueb  debts;  and 
that  $20,000  were  deposited  with  that  company  to  pay  debts  for  which  the 
real  estate  might  be  liable,  or  could  be  sold  or  applied;  and  prayed  that  plain- 
tiff be  paid  out  of  the  fund,  and,  if  its  share  is  insufficient,  that  it  have  judg- 
ment against  the  heirs  to  the  extent  of  ihelr  inheritance.  Defendant  Gage 
demuried  to  this  complaint,  on  the  ground  that  plaintiff  bad  not  obtained 
leave  to  sue  from  the  oourt  in  which  the  foreclosure  decree  was  rendered. 
The  demurrer  was  sustained,  and  plaintiff  was  given  leave  to  amend.  See 
3  N.  Y.  Supp.  398.  Plaintiff  thereupon  applied  ex  parte  for  an  order  grant- 
ing leave  to  sue,  and  an  order  was  thereupon  entered,  gniuting  such  leave  as 
of  a  date  prior  to  the  commencement  of  the  action,  and  it  was  further  ordered 
that  the  entry  of  such  order  should  be  without  prejudice  to  any  and  all  pro- 
ceedings heretofore  taken  in  said  action.  On  appeal  to  the  general  term  by 
defendant  George  W.  Poillon,  this  order  was  reversed,  on  the  ground  that 
leave  should  not  have  been  given  on  plaintiff's  ex  parte  application,  but  the 
meritsof  the  case  were  not  passed  on.  See  6  N.  Y.  Supp.  370.  Plaintiff  then 
appealed  to  the  court  of  appeals,  but  its  appeal  was  dismissed.  See  24  X.  £. 
Kep.  1095,  mem.  Defendant  Wellesley  W.  Gage  now  moves  to  vacate  the 
snmmons  in  the  action,  on  the  ground  that  plaintiff  had  never  obtained  leave 
to  sue.  His  affidavit  in  support  of  the  motion  sets  out  the  above  facts,  and 
further  shows  that  be  lias  not  answered  the  amended  complaint,  and  ttiat 
plaintiff  has  served  notice  of  trial. 

Jay  &  Candler,  for  plaintiff.     Willmot  d  Gage,  for  defendants. 

O'Brien,  J.  Mr.  Justice  Barrett,  who  bad  the  question  here  presented 
before  him  in  another  form,  is  of  the  opinion,  in  which  I  concur,  that  this 
motion  should  be  denied,  without  prejudice  to  the  defendant's  right  to  raise 
the  question  by  answer  in  the  nature  of  a  supplement.  The  question  now 
prisented  is  whether  leave  to  sue  was  ever  necessary.  This  is  a  serious  qaes- 
tion,  and  should  be  left  to  the  trial,  where  a  ruling  can  be  had  upon  which  a 
review  upon  the  merits  mt^  be  obtained.  The  cases  where  the  courts  have 
dismissed  suits  on  motion  were  such  as  depended  upon  judicial  action,  like 
the  taking  of  lH>nds  from  the  files,  and  delivering  them  to  the  party  for  prose- 
cution. There,  although  the  complaint  may  state  a  good  cause  of  action, 
the  court  will  stay  proceedings,  or  even  dismiss,  if  informed  that  the  party 
has  proceeded  without  its  authority.  Here,  however,  the  plaintiff  has  actually 
averred  "leave  given"  in  his  complaint,  and  issue  has  been  joined  on  tliat  by 
some  of  the  other  defendants.  Now,  plaintiffs  had  such  leave  when  the  suit 
was  commenced,  but  such  leave  has  been  taken  away  from  them  since.  That 
involves  a  supplemental  pleading.  It  is  impossible  to  settle  all  the  questions 
which  thus  arise  on  mere  motion,  especially  as  plaintiffs  now  claim  that  their 
allegation  of  "leave  given"  was  nnnecessary,  and  that  they  have  a  right  to 
proceed  without  it;  citing  authorities  to  that  effect  in  the  second  department 
Mead  v.  Spiuk,  1 N.  Y.  Supp.  390;  Sohultz  v.  Mead,  8  N.  Y.  Supp.  663.  The 
court,  upon  motion,  in  view  of  the  serious  questions  presented,  sliould  not  in 
this  summary  form  dismiss  the  complaint.  The  motion  should  therefore  be 
denied,  without  costs,  thus  leaving  the  parties  to  their  pleadings  and  to  the 
trial.    Ordered  accordingly. 
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DiOHUAN  et  al.  v.  Bobeson. 
(Sttpreme  Court,  General  Term,  Fint  Deparlmtnt.    Mandi  tS,  1891.) 

1.  Action  on  Cscck — Dkaft  on  Fiotitioub  Fi.tkb. 

In  an  action  on  a  check  drawn  by  defendant  it  a^vpeared  that  on  the  36th  of  May 
the  check  was  dallTered  to  B.  as  an  accommodation,  that  B.  indorsed  it  to  S.  M.,  ii- 
ing  business  in  Washington  as  "M.  &  Co., "  and  who  agreed  to  give  B.  his  draft  for 
the  same  amount;  that  It  was  then  indorsed  by  S.  M.  to  the  order  of  M.,  D.  &  Co. 
for  account  of  M.  &  Ck>.,  and  sent  to  New  York,  addressed  to  M.,  D.  &  Co. ;  that  n» 
such  firm  as  H.,  D.  ft  Co.  then  existed,  bnt  prior  to  the  making  of  the  chedk  plain- 
tiffs, with  S.  M.  and  D.  M.,  were  copartners,  doing  a  stock  brokerage  business  la 
New  York  as  H.,  D.  &  Co. ;  that  on  the  24th  or  25th  of  May  B.  M.  &  D.  M.  sold  out 
their  interest  to  one  of  the  plaintiffs,  who  then  formed  th«  firm  of  D.  &  Co. ;  that 
on  receipt  of  the  check  in  New  York  on  the  29th  of  May  it  was  indorsed  by  one  of 
the  plaintltTs  in  the  name  of  the  old  firm  of  M.,  D.  &  Co.,  and  credited  to  their  ao- 
oonnt  with  M.  &  Co. ;  that  S.  M.  failed  on  the  3l8t  of  May,  and  payment  of  the 
check  was  thereupon  countermanded ;  that  the  draft  which  S.  M.  delivered  to  B. 
on  May  29th  to  complete  his  part  of  the  agreement  was  drawn  upon  M.,  D.  &  Co., 
but  was  not  presented  until  the  2d  of  June,  when  payment  was  refused.  All  paper 
drawn  upon  and  addressed  to  M.,  D.  &  Ca  was  honored  by  plaintiffs  the  same  as  If 
it  had  been  drawn  directly  in  the  name  of  D.  &  Co.  Held,  that  a  finding  that  tha 
draft  drawn  by  S.  M.  in  favor  of  B.  was  worthless  because  drawn  on  a  firm  having 
no  existence  on  the  day  of  its  date  could  not  be  sustained. 

%  Saks— Bona  Pros  Holditrs. 

A  finding  that  plaiatiiXs  knew  of  the  insolvency  of  8.  M.  was  not  tiistained  t^ 
evidenoe  that  one  of  them  had  interviews  with  S.  M.  at  Washington  on  the  28Ui  of 
May,  especially  aa  both  plaintiffs  denied  having  any  such  knowledge,  and  it  further 
appearing  that  on  the  29th  of  May  the  accoant  of  8.  M.  with  plaintUtk  showed  ft 
baumce  in  his  favor  sufficient  to  pay  the  draft. 

Appeal  from  eircuit  court.  New  York  county. 

Action  by  Ernest  Dichman  and  William  P.  Tuttle  against  Gkorge  M.  Bob** 
■on.    Plaintiffs  appeal  from  a  judgment  dismissing  their  complaint. 

Argued  before  Van  Bkttnt,  F.  J.,  and  Daniels  and  O'Brien,  JJ. 

W.  W.  Niles,  Jr.,  ( W.  W.  Niles,  of  counsel.)  for  appellants.  Walker  Hart- 
well,  for  respondent. 

Danibls,  J.  The  action  was  brought  upon  a  check  made  by  the  defendant 
npon  the  Camden  Safe-Deposit  &  Trust  Coii^)any,  whereby  he  directed  the 
company  to  pay  to  A.  P.  iirown  or  order  the  sum  of  $3,500.  The  check  waa 
delivered  to  Brown,  to  be  used  by  liim  for  his  benefit  wlienever  it  might  be- 
come necessiiry  that  such  use  sliould  be  made  of  it.  It  was  solely  for  his  ao- 
cummodation,  and  at  the  time  when  be  receired  it  be  made  and  delivered  to 
the  defendant  his  own  check  for  the  same  amount  by  way  of  evidence  only 
that  this  check  had  been  made  and  delivered  to  him.  There  was  no  exchange 
of  checks  by  which  the  defendant  was  empowered  to  use  the  one  made  by 
Brown,  but  his  check  was  made  a  voucher  or  evidence  that  he  had  received 
the  defendant's  check  for  bis  own  use  and  accommodation.  On  the  2uth  day 
of  May,  1884,  two  days  after  the  making  of  the  cliedc  by  the  defendant. 
Brown,  at  ttie  instance  and  request  of  S.  £.  Middleton,  who  was  then  carry- 
ing on  business  in  the  city  of  Washington  under  the  style  of  Middleton  ft 
■Co.,  indorsed  and  delivered  the  check  to  him.  For  tliis  check  he  was  to  re- 
ceive from  Middleton  a  draft  of  the  same  amount  on  the  following  day. 
Wlien  Middleton  received  tlie  check  he  indorsed  it  payable  to  the  order  of 
Middleton,  Dichman  &  Co.  for  account  of  Middleton  ft  Co.,  and  transmitted 
it  to  the  city  of  New  York,  addressed  to  that  Qrm.  At  that  time  no  such 
firm  as  Middleton,  Dichman  ft  Co.  existed  or  was  engaged  in  carrying  on  bus- 
iness. Bat  prior  to  the  making  and  delivery  of  ttie  check  the  plaintiffs,  to. 
getber  with  D.  W.  and  8.  £.  Middleton,  weie  engaged  as  copEirtneni  at  the 
city  of  New  York  in  the  banking  and  stock  brokerage  business;  but  on  tbe 
24th  or  25th  of  May,  1884,  this  &rm  was  dissolved,  and  Dichman,  one  of  the 
plaintiffs,  took  an  assigoment  from  each  of  the  Middletons  of  bis  interest  in 
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the  preceding  firm  of  Middleton,  Dichman  &  Go.    The  draft  which  Middle- 
ton  delivered  to  Brown  on  the  29th  of  May,  1884,  to  complete  his  part  of  the 
agreement  was  drawn  upon  the  firm  of  Middleton,  Dichman  &  Co.,  bat  it 
was  not  presented  for  payment  until  the  2d  of  June,  when  payment  was  re- 
fused.   Prior  to  that  time,  and  after  the  draft  was  drawn,  Middleton  drew 
down  his  account  with  Dichman  &  Co.,  and  created  a  balance  in  their  favor 
against  himself;  and  for  that  reason,  and  because  payment  of  the  check  bad 
been  previously  countermanded,  the  draft  was  uot  paid.    Middleton  failed  on 
the  31st  of  May,  1884,  and  when  that  fact  became  known  the  Camden  Com- 
pany was  ordered  by  telegraph  not  to  pay  the  check.    When  the  check  was 
received,  as  it  was  by  Dichman  &  Co., on  the  29th  of  May,  Dichman  indorsed 
it  with  the  name  of  the  preceding  firm  of  Middleton,  Dichman  &  Co. ;  but 
payment  of  it  was  not  refused  because  of  any  irregularity  in  the  indorsement, 
but  on  account  of  the  failure  of  Middleton.     When  this  check  was  sent  to  the 
city  of  New  York,  and  received,  as  it  was,  by  the  plaintiffs,  it  had  been  in- 
dorsed for  account  of  Middleton  &  Co.,  bankers  in  Washington,  and  it  was 
credited  to  them  in  their  account  with  the  plaintiffs;  and  alter  the  payment 
of  ^t  had  been  refused  it  was  charged  back,  with  the  protest  fees,  in  the  same 
account  to  Middleton  &  Go.     The  trial  of  the  action  resulted  in  a  judgment 
for  the  defendant;  and  this  judgment  appears  to  have  proceeded  upon  the 
findings  that  the  draft  which  was  drawn  by  Middleton  in  favor  of  Brown 
was  worthless,  l>eing  drawn  upon  a  firm  which  had  no  existence  on  the  day 
of  its  date.     But  tlie  evidence  tended  to  establish  the  fact  that  after  Dlcbman 
had  purchased  the  interest  of  each  uf  the  Middletons  in  the  firm  of  Middleton, 
Dichman  &  Co.,  he  and  his  other  partner  continued  to  transact  business  and  to 
pay  drafts  drawn  upon  and  addressed  to  them  in  the  name  of  Middleton,  Dich- 
man &  Co. ;  and  no  instance  appears  to  have  occurred  where  this  firm,  as  the 
successor  of  Middleton,  Dichman  &  Co.,  declined  to  discharge  obligations  of 
this  description  because  they  contained  the  address  of  this  former  tirm.    In 
this  state  of  the  evidence,  therefore,  the  court  could  not  infer  as  a  fact  that 
the  draft  delivered  to  Brown  and  addressed  to  this  firm  was  worthless  for  the 
reason  that  the  firm  had  ceased  to  exist  a  few  days  prior  to  the  date  of  the 
draft.    The  finding,  on  the  contrary,  was  directly  against  the  evidence  prov- 
ing the  fact  to  be  that  paper  of  this  description  was  received  and  honored  bj 
Dichman  &  Co.,  the  same  as  it  would  have  been  if  it  had  been  drawn  and  ad- 
dressed directly  in  that  firm  name.    A  further  finding  of  fact  upon  which  the 
judgment  proceeded  was  that  Dichman  knew  of  the  insolvency  of  Middleton 
&  Co.  on  the  28th  of  May,  1884,  and  prior  thereto,  and  knew  that  any  draft 
on  Middleton,  Dichman  &  Co.  was  worthless,  and  would  not  be  paid.     This 
finding  also  is  without  evidence  to  sustain  it,  for  both  Dichman  and  bis  part- 
ner, Tuttle,  testified  that  they  had  no  knowledge  or  information  of  the  insolv- 
ency of  Middleton  prior  to  the  time  when  his  banking  ofiBce  failed  to  open 
its  doors,  which  was  on  the  last  day  of  May,  1884.    Dichman  was  in  the  city 
of  Washington  on  the  28th  of  May,  and  haid  interviews  with  Middleton;  and 
it  may  very  well  be  that  he  received  information  at  that  time  that  Middleton 
had  become  insolvent,  and  incapable  of  proceeding  with  his  business,  but  there 
was  no  evidence  given  upon  the  trial  tending  to  prove  the  existence  of  that 
fact.     The  most  that  could  be  done  would  be  to  conjecture  that  Dichman 
probably  received  this  information,  but  so  slight  a  probability  would  not  be 
sufiicient  to  be  accepted  as  proof  of  the  fact  when  Dichman  himself,  as  a  wit- 
ness, in  bis  evidence  denied  it.     In  addition  to  that,  the  account  which  was 
produced  and  given  in  evidence  very  clearly  indicated  that  a  draft  drawn  by 
Middleton  on  Dichman  &  Co.  on  the  29th  of  May,  1884,  was  not  worthless, 
for  the  reason  that  at  that  time  a  balance  of  account  nppears  to  have  existed 
in  Middlbton's  favor  exceeding  the  amount  necessary  to  pay  this  draft;  but 
this  balance  was  more  than  drawn  out  of  the  firm  of  Dichman  &  Go.  by  drafts 
on  the  Slst  of  May  and  the  2d  of  June,  1884.    It  therefore  appeared  that  a 
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draft  drawn  upon  the  29th  of  May  was  not  worthless,  and  that  there  was  no 
reason  for  supposing  or  inferring  th»t  it  would  not  be  paid.  The  inference, 
on  the  contrary,  would  be,  as  IMchman  &  Ck>.  continued  to  pay  drafts  drawn 
in  the  name  of  Middleton  &,  Co.  upon  the  firm  of  Middleton,  Dichman  &  Co  , 
that  tliis  draft  would  have  been  paid  if  it  had  been  presented  for  payment  on 
the  80th  of  May,  as  it  well  might  have  been,  instead  of  the  2d  of  June,  when 
Middleton's  balance  had  been  entirely  exhausted.  These  are  the  important 
findings  of  fact  in  the  defendant's  favor,  and  neither  of  them  is  supported  by 
the  evidence  given  upon  the  trial.  There  was  evidence  in  the  case  tending 
to  prove  (]i..t  Dichman  &  Go.  paid  drafts  drawn  by  Middleton  directly  against 
this  check,  but  it  was  not  controlling  upon  the  court.  So  there  was  evidence 
that  Brown  bad  been  induced  to  indorse  and  deliver  the  check  to  Middleton 
upon  a  false  representation  that  he  had  been  informed  by  telegraph  from 
Dichman  &  Co.  that  liis  draft  upon  them  for  this  amount  would  be  paid,  when 
in  fact  no  such  communication  had  passed  from  the  firm  to  him;  and  it  may 
be  that,  if  proper  findings  of  fact  had  been  included  in  the  case  eiuboilying 
and  following  the  opinion  of  the  justice  presiding  at  the  trial,  the  dismissal 
of  the  complaint  could  be  maintained.  But  upon  the  facts  which  were  found 
by  the  court,  and  are  directly  in  conflict  with  the  evidence,  and  upon  which 
the  judgment  itself  was  dependent,  the  direction  for  the  dismissal  of  the  com- 
plaint was  not  warranted.  The  judgment  should  therefore  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  plaintiffs  to  abide  the  event. 
All  concur. 


GoTTBEBQ  «.  United  States  Nat.  Bank. 
{Supreme  Court,  Sj)eelal  Term,  New  York  County.    November,  1890.) 

BXBOCTOBB  — PLKDOB    Or   PBOFEBTT  —  HlSAFFUCATION    OV    PbOCEBDB  —  LlABIUTT    OV 

Pledobs. 

An  ezecator  baa  anthority,  with  or  without  the  ooncurrenoe  of  hia  oo-executor, 
to  sell  or  pledge  the  property  of  the  estate ;  and,  where  he  pledges  the  bonds  of  the 
estate,  the  mere  fact  that  the  pledgee  supposed  that  it  was  dealing  with  the  ezeo- 
iitor  in  bis  Individual  capacity,  and  that  on  inquiry  it  would  have  ascertained  the 
tme  ownership  of  the  bonds,  will  not  render  the  pledgee  liable  for  the  misapplica- 
tion of  the  proceeds  by  the  executor  to  his  own  personal  use,  as  the  loan,  of  itself, 
did  not  effect  a  misappropriation  of  the  funds  of  the  estate,  nor  did  it  give  the 
pledgee  any  notice  of  the  intended  misapplication. 

The  United  States  National  Bank  loaned  money  to  John  J.  Louth  individ- 
ually on  a  pledge  by  the  latter  of  bonds  which  t)elonged  to  tlie  estate  of  Mend- 
lick  Gottberg,  deceased,  and  which  had  come  into  Louth's  possession  as  one  of 
the  executors  of  the  estate.  The  bonds,  which  had  been  registered  in  the  names 
of  the  executors,  were  indorsed  to  the  bank  by  Louth,  in  the  name  of  both  ex- 
ecutors, but  without  the  knowledge  of  his  co-executor.  The  bank  acted  in 
entire  good  faith,  and  witliout  any  knowledge  of  the  fact  that  Louth  was  ex- 
ecutor, as  it  did  not  see  the  bonds  until  after  they  had  been  transferred  to  it 
on  the  books  of  the  corporation  which  issued  them.  This  action  is  now 
brought  by  Julius  Gottberg,  Louth's  co-executor,  against  the  bank  and  Louth 
to  recover  the  value  of  the  bonds. 

JSmmett  <£  Hobinson,  for  plaintiff.  Butler,  Stillman  A  Hubbard,  for  de- 
fendant. 

Bakbett,  J.  Where  one  purchases  property  from  a  trustee,  knowing  that 
the  subject  is  trust  property,  lie  is  put  upon  inquiry  as  to  the  trustee's  power 
to  change  or  vary  the  securities.  But  one  who  purchases  property  from  an 
executor  is  not  necessarily  put  upon  even  this  inquiry.  "On  the  death  of  a 
testator,"  says  Mr.  Perry  in  his  work  on  Trusts,  (section  809,)  "the  personal 
estate  vests  wholly  in  the  executor,  and,  in  order  that  he  may  execute  bis  of- 
fice, the  law  permits  him.  with  or  without  the  concurrence  of  ^-ny  oo-executor, 
to  sell  or  mortgage  by  actual  assignment  or  equitable  deposit,  with  or  without 
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a  pow«r  of  sale,  all  or  any  part  of  the  personal  assets.  legal  or  equitable." 
For  this  propositioa  numerous  authorities  are  cited  in  the  notes  to  the  foaith 
edition,  and  the  principle  may  be  said  to  be  well  established.    The  distinction 
between  a  trastee  and  executor  was  referred  to  iu  Dunean  t.  Jaudon,  15 
Wall.  175.    Id  the  former  case,  namely,  that  of  a  trustee.  Justice  Datis  ob- 
aerveil  that  "there  is  no  presumption  of  a  right  to  sell,  as  there  is  in  the  case 
of  an  executor."    And  in  the  same  case  below,  reported  under  the  name  of 
Jaudon  v.  Sank,  8  Blatcbf .  438,  Justice  Blatghfobd  observed  that  "a  tro* 
tee  stands  on  a  different  footing  from  an  executor  or  administrator,  or  even  a 
guardian,  in  many  respects.     A  trustee  presumptively  holds  his  trust  orop- 
erty  for  administration,  and  not  for  sale."     Where,  then,  the  securities  show 
upon  their  face  that  1;liey  are  trast  property,  the  purchaser  is  put  apou  in- 
qnlry  as  to  the  power  of  the  trustee  to  vary  or  change  such  securities.     In 
the  case  of  an  executor,  however,  this  power  is  presumed  as  a  necessary  in- 
cident to  the  performance  of  his  duties,  and  the  purchaser  or  ple^lgee  is  protected 
if  be  pays  or  advances  his  money  in  good  faith,  and  without  knowledge  of 
any  intended  misapplication  by  the  executor.     What  neither  a  trustee  nor  an 
executor  can  do  without  peril  to  the  purchaser  ur  pledgee  is  to  dispose  of  or 
pledge  his  cettni  que  truxVs  or  testator's  assets  in  payment  of  or  as  security 
for  a  debt  of  his  own.    Field  v.  Srhiefelin,  7  Johns.  Cb.  150;  Shato  v.  ape»- 
<sifr,  100  Mass.  382;  Petrie  v.  Clark,  11  Serg.  &  B.  377.    In  field  v.  Sehieffelin, 
Chancellor  Kknt  examined  all  the  English  cases  up  to  ttut  date,  (1823,)  and 
his  conclusion  was  that  they  all  agreed  that  the  purchaser  is  sate,  "if  be  is  no 
party  to  any  fraud  in  the  executor,  and  has  no  knowledge  or  proof  that  the 
txecutor  intended  to  misapply  the  proceeds,  or  was,  in  fact,  by  the  very  trans- 
action, applying  tliem  to  tlie  extinguishing  of  his  own  private  debt."    "The 
great  difficulty  has  been,"  continued  the  chancellor,  "to  determine  bow  fiar 
the  purchaser  dealt  at  bis  peril,  when  he  knew,  from  the  ver}'  face  of  tbe 
proceeding,  that  the  executor  was  applying  the  assets  to  his  own  private  pur- 
poses, as  the  payment  of  bis  own  debt.     The  latter  and  the  better  doctrine  is 
that  in  such  a  case  he  does  buy  at  bis  peril;  but  that,  if  he  baa  no  such  proof 
or  knowledge,  he  is  not  bound  to  inquire  into  the  state  of  the  trust,  because 
be  has  no  means  to  support  the  inquiry,  and  he  may  safely  repose  on  the  gi'n- 
eral  presumption  that  the  executor  is  in  the  due  exercise  of  his  trust."     The 
rule  was  stated  by  Chief  Justice  Taney,  in  Lotoiy  t.  Batik,  Taney,  310,  as 
follows:  "If  a  party,  dealing  with  an  executor,  has  at  the  time  reasonable 
ground  for  believing  that  he  intends  to  misapply  the  money,  or  is  in  the  very 
toansaction  applying  it  to  his  own  private  use,  the  person  so  dealing  is  re- 
sponsible to  the  persons  injured."     And  the  same  rule  was  put  in  another 
form  by  the  house  of  lords  in  1861  In  Walker  v.  Taylor,  4  Law  T.  (N.  S.) 
845:   "Where  an  executor  parts  with  any  portion  of  the  assets  of  the  testatoi; 
under  such  circumstances  as  that  the  purctiaser  must  be  reasonably  biken  to 
know  that  they  were  sold,  not  for  the  benefit  of  the  estate,  but  for  the  exec- 
utor's own  profit,  the  result  is  that  the  purchaser  holds  the  assets  as  if  he 
were  himself,  in  respect  of  those  assets,  the  executor."    See,  also,  Leiteh  r. 
Wells,  48  N.  Y.  585;  Goodwin  v.  Bank.  48  Conn.  550;  Cook.  Stock,  §  474,  and 
cases  there  cited.     The  present  case  is  analogous  to  MoLeod  v.  Drutnmond, 
14  Yes.  352,  17  Yes.  152.  which  was  carefully  analyzed  by  Chancellor  Kent 
in  Field  v.  Schieffelin.    There  was,  in  McLeod  v.  Drummond,  a  pledge  by 
the  executor  of  the  testator's  bonds  upon  advances  of  money.    The  bill,  as 
here,  was  by  a  co-exeentor,  and  it  was  dismissed  by  the  master  or  the  rolls, 
and  the  decree  was  affirmed  on  appeal  to  the  lord  chancellor.    Tbe  master  of 
the  rolls  said  he  had  found  no  case,  where  the  money  had  been  advanced  at 
the  time  to  tbe  full  value  of  the  assets,  that  it  was  ever  called  back.    Loid 
Eldon,  on  the  appeal,  declared  that,  on  a  sale  by  the  executor  for  monqr  ad- 
vanced at  the  time,  the  vendee  could  never  be  affected  by  proving  the  execu- 
tor's intention  at  tbe  time  to  misapply  tbe  money.    The  tbinl  person,  if  there 
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was  no  more  In  the  transaction,  would  be  justified  in  aaBuming  that  the  lal* 
was  tor  those  purposes,  for  which  the  law  gives  the  executor  the  power  ol 
jRiIe.  The  conclusion,  in  substance,  was  that,  to  charge  the  purchaser,  he 
mist  have  had  direct  evidence  that  the  advance  was  not  for  a  purpose  oon' 
mected  with  the  adniiuistration  of  the  assets,  but  for  a  different  purpose,  and 
tliat  the  executor  was  going  to  misapply  the  fund.  Botli  upon  principle  and 
aattiority,  then,  the  plaintiff  in  the  present  oase  must  fail.  We  will  assume 
tkat  the  bank  was  bKMind  to  notice  the  manner  in  which  the  bonds  were  reg- 
istered. Whatthen?  Itsimply  advanced  money  to  one  of  the  executors  upon 
the  collateral  security  of  the  testator's  bonds  registered  in  the  name  of  the 
two  executors.  There  was  absolutely  nothing  more  than  this  in  the  trans- 
action. It  is  true  that  in  form  the  advance  was  to  John  J.  Lonth  personally. 
That  is,  he  did  not  add  the  descriptive  word  "executor"  to  liis  signature  to 
the  stock  note,  nor  did  the  bank  add  such  word  to  the  name  of  Louth  as  the 
payee  of  its  eheck,  nor  did  Louth  inform  the  bank  that  he  desired  the  loan  for 
purposes  of  the  estate.  Bnt  all  this  was  implied  upon  the  face  of  the  trans- 
action, and  the  b»nk  is  certainly  not  chargeable  because  its  president  supposed 
that  he  was  dealing  with  Louth  personally,  when,  if  he  had  noticed  tlie  man- 
ner in  which  the  bonds  were  registered,  what  transpired  need  not  have  been 
changed  even  in  matter  of  detail;  for  the  debt  contracted  by  Louth  as  exeo- 
ntor  was  in  law  persona],  and  it  would  have  been  just  as  much  personal 
whether  he  added  to  his  signature  to  the  stock  note  his  executorial  description 
or  not.  The  form  of  the  transaction,  therefore,  was  unobjectionable.  It 
appropriately  effected  a  loan  to  the  estate,  and,  so  far  as  it  spoke  at  all,  it 
spoke  of  a  loan  to  the  executor  for  the  purposes  of  the  estate.  It  did  not  of 
itself  effect  a  misappropriation  of  the  funds  of  the  estate,  and  it  certainly  gave 
no  hint  to  the  bank  of  an  intended  misappropriation.  On  the  main  question 
there  should  be  judgment  for  the  defendant,  but  as  the  bonds  have  been  sold 
by  the  bank  to  pay  the  loans  made  to  Louth,  and  as  upon  such  sales  there 
remains  a  surplus  in  the  hands  of  the  bank,  tlie  plaintiff  may  have  judgment 
tlier«for,  without  coets. 


Gampbeli.  v.  Babcooe  et  al. 
{Supreme  CawrU  Special  Term,  Kew  York  Countg.    November,  18S0.) 

1.  latSSLOBS  AST)  TENANT— MbKOBK  OF  LSASS  INTO  CONTSAOT  OV  FUBCHASB. 

A  lease  of  premises  at  a  fixed  yearly  rent  is  not  merged  into  a  subsequent  oon- 
tract  under  which  the  tenant  has  the  option  of  purcbasitiK  the  premises  f^  any  time 
diuring  bis  term;  and,  where  he  elects  to  avail  himself  of  tbe  contract  of  purchase, 
he  must  tender,  not  only  the  purchase  money  agreed  on,  but  also  the  rant  In  arrear, 
before  he  is  entitled  to  the  deed. 
S.  Base — Summabt  Pboobbdinob  to  RBCovaa  Fosbbssion — Ihjumotion. 

A  tender  of  the  purchase  price  agreed  on  in  tbe  contract  of  purcliase,  not  accom- 
panied by  the  rent  in  arrear,  is  not  sufficient  to  entitle  tbe  tenant  to  an  injunction 
aKsinst  summary  proceedings  instituted  by  the  landlord  to  recover  possession  for 
lite  roali  in  arrear. 

At  chambers.  Action  by  Thomas  G.  Campbell  against  John  J.  Babooek  and 
others  to  restrain  summary  proceedings  instituted  by  defendant  before  a  jus- 
tice of  the  peace  to  recover  possession  of  certain  premises,  and  to  compel  de- 
fendant to  convey  tbe  premises  to  plaintiff.  A  preliminary  injunction  was 
issued  as  prayed  for,  and  plaintiff  now  moves  for  its  continuance  pendente 
ate. 

Campbell  <£  Murphy,  (/.  D.  Sallen,  of  counsel,)  for  plaintiff.  WtUiam 
King  Hall,  for  defendants. 

O'Bbieh,  J.  Tbe  law  is  settled  that  it  is  only  in  an  extreme  and  dear  case 
tflMt  the  court  will  by  injunction  restrain  summary  proceedings  instituted  bgr 
a  laadlerd  to  recover  possession  of  premises  for  non-payment  of  rent.  It  it 
here  cbown  that  a  lease  was  made  to  Elkins  on  March  13,  ItiSG,  for  the  tacn 


Digitized  by 


Google 


844  HEW  TOBC  SDPPLEUBHT,  Tol.  13.  [Sap.  Ct. 

of  five  years,  at  a  yearly  rental  of  $500.    It  is  also  made  to  appear  tbat  on 
April  5,  1886,  an  agreement  was  executed,  pursuant  to  which  the  tenant, 
Elkins,  obtained  the  right  to  purchase  the  premises  at  any  time  within  five 
years,  upon  the  payment  of  $8,000.    It  is  evident  that  there  was  no  intention 
by  the  execution  of  this  latter  agreement,  under  which  Elkins  bad  the  right 
to  purchase,  to  allow  him  to  remain  in  possession  of  the  premises  for  the  term 
of  Gve  years,  without  paying  rent  therefor.    In  other  words,  it  was  not  the 
intention  of  tht;  parties  to  merge  the  lease  into  the  alleged  agreement  of  pur- 
chase, but  the  former  was  to  continue  in  full  force  and  effect  until  such  time 
aa  Elkins  should  avail  himself  of  his  option  of  tendering  the  88,000,  and  pay- 
ing whatever  was  due  for  rent,  and  receive  a  deed  of  the  premises.     It  is  oon- 
ceded  and  has  been  adjudicated  upon  by  the  justice  that  at  the  time  of  the 
summary  proceedings  there  was  due  for  rent  the  sum  of  $1,025.     Then  and 
for  the  first  time  the  assignee  of  Elkins'  contract  of  purchase  claims  to  tiave 
tendered  the  $8,000,  and  to  have  demanded  the  deed  for  the  premises.     It  ia 
doubtful  if  even  the  tender,  considering  the  circumstances  under  which  it  was 
made,  was  a  good  tender;  but  it  is  unnecessary  to  determine  this  question,  in 
view  of  the  fact  that  it  is  conceded  that  no  tender  in  addition  was  made  of 
the  rent  then  due.    If,  at  the  time  the  summary  proceedings  were  instituted, 
a  tender  of  the  rent  due,  together  with  the  $8,000,  had  bisen  made,  a  case 
would  have  been  presented,  in  the  event  of  the  justice  refusing  to  consider 
these  facts,  for  the  issuance  of  an  injubction.    I  do  not  see,  however,  upon 
the  facts,  how  the  justice  could  have  reached  any  other  conclusion  than  the 
one  arrived  at  by  him,  whether  we  regard  the  tender  of  the  $8,000  as  having 
been  made  or  not;  for  tliere  was  then  due  by  the  tenant,  for  rent  of  the  prem- 
ises, the  sum  of  $1,025,  which  was  neither  paid  nor  offered  to  be  paid,  and 
which  the  contract  of  purchase  did  not  excuse  the  tenant  from  paying.     The 
tenant,  Elkins,  prior  to  the  assignment  of  his  contract,  in  October,  It^,  does 
not  claim  that  he  ever  tendered  the  $8,000  and  demanded  a  deed  of  the  prem- 
ises.   He  was  therefore  in  possession  of  the  same  under  the  terms  of  his 
lease,  and,  having  failed  to  pay  his  rent  thereunder,  and  there  being  no  claim 
that  there  had  been  any  waiver  under  the  alleged  agreement  on  the  part  of  the 
landlord  either  of  the  payment  of  the  rent  or  of  his  right  to  invoke  his  reme- 
dies under  the  statute  in  case  of  a  failure  to  pay  the  rent  when  due,  the  land- 
lord was  justiQed  in  instituting  the  proceedings,  and  the  justice  in  granting 
the  warrant.    In  other  words,  no  attempt  to  avail  of  the  option  to  purchase 
having  been  made  prior  to  October,  1890,  the  right  to  possession  was  depend- 
ent on  the  payment  of  rent. 

This  case,  in  principle,  seems  to  me  to  come  within  the  decision  of  BosU 
toiek  V.  Frankfleld,  74  N.  Y.  207.  It  was  therein  held  that  the  rule  as  to 
the  merger  of  a  less  estate  with  a  greater  is  not  inflexible,  but  in  equity  de- 
pends upon  the  express  or  implied  intention  of  the  person  in  whom  the  estate 
united.  So,  also,  the  equitable  doctrine  which  protects  one  who  has  contracted 
for  the  purchase  of  land  by  treating  him  as  the  owner,  and  the  vendor  as  the 
owner  of  the  purchase  money,  is  not  invariable,  and  cannot  be  applied  where 
the  intention  of  the  parties  is  clearly  adverse  to  such  a  presumption.  The 
language  of  tlie  judge  in  the  beginning  of  his  opinion  is  apt,  as  bearing  upon 
the  facts  here  presented,  wherein  he  says:  "If  the  lease  executed  *  *  « 
was  valid  and  operative  at  the  time  when  the  summary  proceedings  were  in- 
stituted by  the  defendant,  and  possession  obtained  under  the  same,  the  plain- 
tiff cannot  maintain  this  action."  The  proceeding's  before  the  justice  In- 
volved the  determination  of  the  time  and  letting  of  the  premises,  and  as  to 
the  rent  being  in  arrears,  and  the  effect  of  the  alleged  agreement  to  purchase, 
and  such  were  within  his  jurisdiction  to  decide,  and  this  court  has  no  super- 
visory power  over  its  judgment  to  review  or  supersede  its  execution  in  a  salt 
of  this  character.  If  aggrieved,  the  remedy  is  by  appeal.  The  mistake  or 
error  into  which  the  plaintiff  here  fell  was  in  assuming  that  by  a  tender  of 
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S8,000  he  was  entitled  to  get  rid  of  the  payment  of  the  rent  due,  and  this 
court  has  no  right  to  relieve  the  defendant  from  the  consequences  of  this  mis- 
take by  enjoining  the  issuance  of  the  warrant  upon  defendant  now  offering  to 
pay  the  rent  which  he  should  have  paid  before  the  warrant  was  issued.  Tlw 
motion  to  continue  the  injunction  must  therefore  be  denied,  with  costs. 


PiERSON  V.  Gbonk. 

(Supreme  Cov/rt,  Special  Term,  New  York  Countv-  November,  1890.) 

1.  Abatxment  and  Revival — When  Motion  to  Revive  mat  be  Made. 

The  death  of  plaintiff  during  the  progress  of  the  trial,  and  before  the  case  has 
been  submitted  for  decision,  is  no  ground  for  dismissing  the  action,  as  a  motion  to 
revive  may  be  made  at  any  time  before  judgment. 

9w  Corporations — Liability  of  Dibectobs — ^Waste  of  Assets — ^Notice  of  Counsel. 
The  entire  assets  of  an  insurance  company  were  transferred  to  another  company, 
in  violation  of  law,  and  during  such  transfer  a  large  sum  of  money  was  withdrawn 
from  the  treasuries  of  both  companies  to  procure  loans  in  order  to  perfect  the  trans- 
fer, thereby  Impairing  the  capital  of  both  companies,  and  injuring  creditors  and 
policy-holders.  Held,  that  a  director  of  both  companies  at  the  time  of  the  with- 
drawal of  the  funds  was  liable  for  the  waste  of  the  assets,  at  the  suit  of  a  receiver 
of  the  company,  whose  assets  were  transferred ;  and  the  fact  that  the  transfer  was 
made  on  the  advice  of  couusel  is  no  protection. 

S.  Same— Acquiescence  bt  Ckbditobs. 

The  fact  that  the  policy-holders  of  the  origtual  company  received  dividends  oa 
their  policies  from  the  consolidated  company  does  not  estop  them,  or  the  receiver 
representing  them,  from  maintaining  an  action  against  the  directors  of  the  original 
company  for  wasting  its  assets  by  the  consolidation. 

^  8amb — Evidence. 

Evidence  that  the  Illegal  consolidation  of  the  two  oompanles  resulted  in  taking 
from  the  consolidated  treasuries  an  amount  largely  in  excess  of  the  outstanding 
obligations  of  the  original  company,  and  that  the  deficiency  continued  until  the 
company,  unable  to  meet  its  obligations,  passed  into  the  hands  of  a  receiver,  is  suf- 
ficient to  show  that  the  deficiency  resulted  from  the  consolidation. 

This  action  was  commenced  on  March  6,  1879,  by  Henry  B.  Pierson,  as  re- 
ceiver of  the  Widows'  &  Orphans'  Beneflt  Life  Insurance  Company,  against 
Andrew  W.  Morgan  and  15  other  detendants.  to  recover  damages  for  waste, 
alleged  to  have  been  committed  by  them  as  trustees  in  their  own  wrong  of 
said  company.  After  issue  joined,  but  before  trial,  the  defendant  Morgan, 
on  Marcli  31, 1886.  departed  this  life.  In  June,  1888,  this  action  was  severed, 
and  revived  against  ttie  above-named  defendant  Justine  N.  Cronlc,  as  admin- 
istratrix, etc.,  and  issue  was  joined  by  her  answer  in  September,  1888.  The 
action  was  brouglit  on  for  trial  in  November,  and  testimony  taken  at  differ- 
ent intervals  during  a  period  of  several  weeks,  and  before  submission  the 
former  receiver,  in  January,  1890,  died,  and  the  present  plaintiff  was  sut>- 
mitted  in  his  place.  For  former  reports,  see  4  N.  Y.  Supp.  898,  5  N.  Y. 
Snpp.  53,  and  7  N.  Y.  Supp.  573. 

William  C.  Trttll,  for  plaintiff.    R.  H.  Vernon,  for  defendant. 

O'Brien,  J.,  {after  stating  tke  facta  as  abooe.)  The  defendant  now 
moved  to  dismiss  tlie  action,  on  the  ground  that  there  has  been  a  mistrial,  the 
original  plaintiff  having  died  before  the  submission  of  the  case  for  decision, 
and  there  being  no  order  directing  that  the  pleadings,  proceedings,  and  evi- 
dence already  had  and  taken  stand  in  the  cause  so  revived.  The  motion  to 
revive  can,  in  my  judgment,  be  made  at  any  time  before  judgment;  and  the 
failure  to  enter  the  order  upon  such  motion  can  be  cured  by  having  the  same 
done  prior  to  the  entry  of  tlie  judgment. 

The  motion  to  stril<e  out  the  testimony  of  defendant's  intestate  with  refer- 
ence  to  the  loan  to  Mr.  Gill  and  the  Guardian  Mutual  Life  Insurance  Com- 
pany, should  be  granted;  but  the  other  testimony  sought  to  be  stricken  out 
should  be  allowed  to  remain. 
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The  dflfeadant  aJao  moved  to  diainisa  the  complaint  on  Mveral  prriiminaiy 
grounds,  which  may  be  briefly  noted:  Fint,  that  the  cause  of  action  did  not 
survive  against  the  legal  representative  of  Morgan,  deceased;  second,  that. 
there  is  no  proTision  of  law  which  authorized  ihe  revival  or  contiauance  of 
an  action  of  tort  against  the  legal  representatives  ot  one  of  several  wrong- 
doers, sued  jointly;  third,  that  the  action  should  not  liave  been  severed; 
/ourtA.tbat  the  otberdefendants  originally  included  in  the  action  should  have 
been  brought  in  as  defendants  in  this  action.  Since  the  trial,  the  appeal  taken 
from  the  order  reviving  the  action  against  the  defendant  to  the  court  of  ap- 
peals has  been  dismissed.  As  to  the  other  objections,  they  were  necessarily 
involved  in  the  motions  made  and  decided  adversely  to  defendant,  who,  if  sh* 
felt  aggrieved,  has  a  remedy  by  appeal. 

Witliout  spending  mure  time  upon  these  preliminary  objections,  it  remains 
to  be  considered  wtiether,  upon  the  facta  as  proved,  the  plaintiff  is  entitled  to 
Judgment  against  the  defendant.    The  defendant's  intestate  was  a  director  of 
the  Widows'  &  Orphans',  and  also  of  the  Mutual  Protection,  and  be  is  sought 
to  be  charged  with  the  wrongful  wasting  and  misapplication  of  the  funds  of  the 
former  company.    Tlie  facts  are  in  some  respects  identical  with  those  appearing 
in  the  caseof  Pierson  v.  Mt^Curdy,  33  Hun,  521.    In  October,  1871,  a  scheme 
was  set  on  foot  for  the  acquisition  of  the  assets  and  stock  of  the  Widows'  & 
Orphans'  Company,  and  for  the  reinsurance  of  the  risks  of  that  company  by 
the  Mutual  I^tection  Company.     The  defendant's  intestate  was  a  trustee 
and  one  of  the  officers  of  the  Mutual  Protection  Company.     An  agreement 
was  made  under  which  the  Mutual  Protection  Company  was  to  purchase,  and 
afterwards  did  purcliase,  the  majority  of  the  stock,  and  all  the  assets  of  the 
Widows'  &  Orphans'  Company,  and  reinsured  aU  the  risks,  and  assumed  the 
liabilities,  of  that  company.    It  was  intended  to  acquire  all  the  stock  of  the 
Widows'  &  Orphans'  Company,  and  to  pay  therefor  par  and  accrued  interest 
in  gold.    A  majority  of  the  stock  of  the  Widows'  &  Orphans'  Company  was 
thus  obtained  at  the  stipulated  price.    At  t)ie  time  when  the  agreement  was 
made,  and  also  when  it  was  carried  into  effect,  the  Widows'  &  Orphans'  Com- 
pany was  the  owner  of  property  and  assets  of  the  amount  in  value  of  f  1,643,- 
418.13,  and  its  liabilities  upon  its  outstanding  risks  and  otherwise,  and  for 
its  capital  stock,  Hmounting  to  the  sum  of  $200,000,  were  the  sum  of  $1,74&,- 
078.40.    The  excess  of  its  liabilities  over  its  assets  and  property  was  such  as 
to  leave  its  capital  stock  impaired  to  the  extent  of  8101,660.23,  from  which 
latter  Slim,  if  we  deduct  the  tontine  liability  of  $20,445.40,  which  has  been 
included,  there  would  still  remain  a'deficiency  of  $81,214.93.    In  October, 
1871,  the  Mutual  Protection  had  liabilities,  including  capital  of  $100,000,  o( 
$460,542,  and  its  assets  were  $335,994.80.    Between  October  5th  and  No- 
vember 14th  $156,000  was  paid  for  stock  of  the  Widows'  &  Orphans'  Com- 
pany from  money  borrowed  by  the  Miitnal  Protection  Company,  all  of  which, 
togetlier  with  the  $25,000  paid  as  commissions  upon  the  sale,  was  replaced  by 
the  assets  of  the  Widows'  &  Orphans'  Company.    On  November  11th  a  con- 
tract of  reinsurance  was  made,  and  thereafter  the  entire  assets  of  the  Widows' 
Sci  Orphans'  Company  were  transferred  to  the  Mutual  Protection  Company,  after 
the  intestate  becaraeadirectoroftheformer  company, so  that  before  December 
1st  $186,582.50  had  been  passed  over,  of  which  the  sum  of  $163,303.15  went  to 
pay  the  loans  of  the  Mutual  Protection  Company,  made  to  purchase  the  stock 
of  the  Widows'  &,  Orphans'  Company,  and  pay  commissions.    Thus,  in  tbs 
process  of  the  absorpticAi  of  the  Widows'  &  Orphans'  into  the  Mutual  Proteo 
tioD,  nearly  $300,000  were  withdrawn  out  of  the  consolidated  treaauiy,  aU 
ready  impaired,  thus  rendering  impossible  the  discharge  of  the  obligations  at 
either  company  under  the  law.     As  said  in  Pierson  v.  MaCttrdy,  33  Hun- 
520:   "This  was  relied  upon  as  an  unlawful  transaction  in  the  suit  bronght 
by  the  receiver;  and,  as  these  corporations  were  limited  in  the  exerciae  of 
their  authoritj  to  the  powers  conferred  upon  them  by  the  atatutea  of  the  Bta(e» 
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that  probably  was  its  nature,  for  it  was  practically  and  In  effect  an  amalga- 
mation of  two  separate  a^d  independent  corporations  into  one,  the  tau-^r  be- 
ing  absorbed  by  the  smaller,  and  that  was  authorized  by  n6  provision  con- 
Xained  in  any  statute  relating  at  tliat  time  to  corporations  of  this  descrip- 
tion. The  law  did  allow  one  company  to  reinsnre  the  risks  taken  by  another, 
but  this  was  not  an  agreement  or  arrangement  of  that  character.  .The  pur- 
pose and  design  was  not  so  much  to  reinsure  the  risks  of  the  Widows'  &  Or- 
ptians'  Company  as  It  was  to  acquire  its  property  and  management,  and  after- 
wards to  proceeid  with  the  transaction  of  its  business.  What  was  intended 
to  be  and  was  actually  accomplished  was  not  the  reinsurance  of  the  risks  of 
one  company  by  the  other,  but  it  was  the  bodily  acquisition  of  the  company 
itself  and  all  its  property,  and  the  agreement  to  reinsure  its  risks  as  an  inci- 
dent only  in  the  transaction;  and  that  was  clearly  an  unauthorized  and  un- 
lawful proceeding."  It  having  been  thus  decided  that  it  was  an  unauthorized 
and  unlawful  proceeding,  it  remains  to  be  determined  lo  what  extent  the  de- 
fendant is  liable  by  reason  of  his  participation  therein. 

The  intestate  was  a  director  in  both  companies, — in  the  Mutual  Protection 
when  it  procured  the  loan  to  purchase  the  stock  in  the  Widows'  &  Or- 
phans', and  in  the  latter  before  tbe  transferring  of  all  its  assets  and  the  ^>- 
propriation  of  part  thereof  to  the  payment  of  tbe  loans  made  to  purchase  its 
stock.  It  is  unnecessary  to  determine  whetlier  or  not  a  director  of  an  in- 
surance company  is  strictly  and  technically  a  trustee.  As  stated  in  Hoyle  v. 
Raiii-oad  Co.,  54  N.  Y.  314,  whether  a  director  of  a  corporation  is  to  be 
called  a  trustee  or  not  in  a  strict  sense,  there  can  be  no  doubt  ttiat  bis  char- 
acter  is  fiduciary.  In  Brinckerhoff  v.  Botttoiek,  88  N.  Y.  52,  61,  which  was 
a  suit  in  equity,  brought  by  the  stockholders  against  the  directors  of  a  bank 
to  recover  damages  sustained  by  negligence  and  official  misconduct,  the 
eourt,  in  giving  its  opinion,  said  that  "the  rule  of  liability  in  such  cases  is 
well  stated  by  Chancellor  Walwobth,  in  Robinson  v.  Smith,  3  Paige,  222: 
•The  directors  of  a  corporation  who  willfully  abuse  their  trust,  or  misapply 
the  funds  of  a  company,  by  which  a  loss  is  sustained,  are  personally  liable 
as  trustees  to  make  good  that  loss,  and  they  are  also  liable  if  they  siifler  the 
corporate  funds  to  be  lost  and  wasted  by  ^ross  negligence  and  inattention 
to  the  duties  of  their  trust.'"  Applying  this  rule  to  tbe  facts  presented,  and 
having  in  view  the  then  condition  of  the  two  companies,  and  the  results  that 
would  necessarily  follow  from  tbe  withdrawal  of  nearly  $300,000  of  the  as- 
sets of  the  two  companies,  and  remembering,  too,  that  the  transactions  them- 
selves were  unlawful,  it  would  seem  reasonably  clear,  as  a  legal  proposition, 
that  if  loss  resulted,  and  the  policy-holders  and  creditors  of  the  company 
were  injured,  tbe  defendant's  intestate  and  associate  directors,  whoprodnoed 
this  condition  of  affairs,  should  be  held  liable  to  the  full  extent  of  the  dam- 
age caused.  The  only  suggestion  made  upon  which  these  unlawful  and  nn- 
authorized  actd  are  sought  to  be  justified,  and  by  which  the  liability  is 
sought  to  be  evaded,  is  that  all  these  transactions  were  carried  out  under 
tbe  advice  of  able  and  experienced  counsel.  This  plea,  however,  will  not 
avail.  Perry,  Trusts,  g  927,  thus  states  the  law:  "If  through  any  misap- 
prehension on  the  part  of  a  trustee  he  makes  a  payment  to  a  person  not  au- 
thorized by  the  terms  of  the  trust  to  receive  it^  he  will  be  held  personally 
responsible  for  tbe  misapi^ication  to  the  persons  who  can  establish  a  better 
right;  and  the  advice  of  counsel  will  not  protect  him  in  making  a  wrong  pay- 
ment There  is  a  diotum  to  the  contrary  in  Vez  v.  Emery,  5  Ves.  141,  but 
the  general  rule  prevails.  But  if  trustees  act  in  good  faith  in  such  case,  and 
under  tbe  advice  of  counsel,  the  court  will  not  impose  costs." 

It  Is  also  claimed  that  whatever  may  have  been  the  nature  of  tbe  contract 
(rf  reiDsuiaaee,  whether  it  did  or  did  not  give  the  holder  of  a  policy  of  the 
mlaearad  company  the  right  to  rescind  bis  contract  with  that  company  and 
aue  for  damages,  yet  if  be  should  adopt  the  contract  of  reinsurance,  and 
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enforce  it  against  the  reinsuring  company,  he  thereby  riitifies  and  oonflrms 
the  transaction,  and  cannot  thereafter  repudiate  tbe_same.     The  policy-hold- 
ers of  the  Widows'  &  Orphans'  were  permitted  to  participate  in  the  assets  of 
the  Mutual  Protection  Company,  and  did  receive,  by  the  order  of  the  court, 
dividends  upon  their  policies;  but  1  fail  to  see  how  a  policy-holder  in  tiie 
Widows'  &  Orphans',  or  a  receiver,  in  bringing  an  action  for  the  unlawful 
and  negligent  acts  of  the  directors  of  the  Widows'  &  Orplians',  would  be 
thereby  prevented  from  maintaining  the  action.     There  might  be  some  force 
in  this  contention  if  the  plaintiff  here  were  suing  a  director  of  the  Mutual 
Protection,  or  a  policy-holder  of  the  Widows'  &  Orphans',  who  bad  aooeptad 
a  dividend  of  the  Mutual  Protection,  and  was  seeking  to  avoid  and  set  aside 
the  contract  of  reinsurance.    That,  however,  is  not  the  case.    The  action  is 
brouglit  to  charge  the  defendant  as  a  dii-ecturof  the  Widows'  &  Orphans',  and 
it  would  be  exti'iiding  tlie  doctrine  of  estoppel  or  ratiflcation  very  far  to  bold, 
l)ecause  the  policy-holders  of  the  Widows'  &  Orplians'  sought  to  obtain  a  i^ay- 
ment  upon  their  policies  oat  of  assets  which  formerly  twionged  to  them,  and 
whicli  liad  been  transferred  to  another  company,  that  thereby  all  actions  of 
policy-holders  or  a  receiver  for  the  misconduct  or  wasteful  acts  of  their  own 
dirt^ctors  were  barred.    It  will  thus  be  seen  that  I  liave  reached  the  conclu- 
sion that  the  defendant's  intestate  and  his  associates,  by  violating  their  duty 
to  tlie  Widows'  &  Orphans'  Company,  are  chargeable  with  the  unlawful  acts 
and  neifligent  waste  which  have  resulted  in  injury  to  the  policy-holders  and 
creditors  of  the  company.     It  has  been  shown  that  the  obligations   still  out- 
standing are  $189, 123.24.    It  is  asserted  tliat  there  is  no  proof  that  such  de- 
ficiency was  caused  by  the  unlawful  or  negligent  acts  complained  of,  and 
stress  is  laid  upon  the  language  used  in  Piersun  v.  Cronk,  7  N.  Y.  8upp. 
573,  wherein  Mr.  Justice  Danikls,  on  the  facts  in  that  case,  says:   "There 
may  have  been  a  remote  probability  that  such  was  the  fact,  and  that,  if  it 
bad  not  been  for  the  consolidation  of  the  two  companies,  the  persons  repre- 
sented by  tlie  receiver  might  have  been  paid  the  amounts   maturing  upon 
their  policies;  but  this  was  in  the  nature  more  of  a  conjecture  than  proof,  and 
the  case  was  left  in  that  condition  where  the  court  could  very  well  hold  that 
the  failure  of  the  holder  of  these  policies  to  obtain  indemnity  did  not  result 
from  any  failure  in  the  management  and  conduct  of  the  affairs  of  the  Wid- 
ows' &  Orphans'  Company,  or  that  the  company  would  have  been  in  a  solv- 
ent condition  if  this  consolidation  bad  never  taken  place."    Here,  however, 
the  facts  are  different  from  those  appearing  in  the  case  cited.     The  proof 
here  shows  that  the  result  of  the  consolidation  was  to  take  from  the  con- 
solidated treasury  nearly  ^300,000,  and  thus  to  render  at  that  time  pay- 
ment of  the  liabilities  an  impossibility.     There  is  also  evidence  to  show  tliat 
this  state  of  facts  continued  down  to  the  time  when  the  company,  unable  to 
meet  its  obligations,  passed  into  the  hands  of  a  receiver.    It  seems  to  me,  in 
the  absence  of  any  proof  to  the  contrary,  that  the  acts  complained  of  resulted 
directly  in  eventually  producing  the  deficiency  which  now  exists. 

In  addition  to  the  amount  originally  taken  from  the  treasury  of  the  Wid- 
ows' &  Orphans'  to  pay  the  loans  of  the  Mutual  Protection,  certain  other 
claims  are  made  for  the  negligent  and  wasteful  application  of  the  funds  in 
payment  of  salaries  and  commissions.  It  is  unnecessary,  however,  to  con- 
sider these  Separately,  because,  if  the  defendant  is  liable  for  the  amount  pidd 
out  in  the  purchase  of  the  stock  in  the  Widows'  &,  Orphans',  this,  with  in- 
terest, would  be  sufficient  to  liquidate  the  entire  outstanding  indebtedness 
of  the  company.  No  accounting  in  this  view,  therefore,  is  necessary,  for  it 
must  be  conceded  that,  if  liable  at  all,  the  defendant  is  liable  for  an  amount 
greatly  in  excess  of  the  present  deficiency.  The  plaintiff,  however,  is  not  en- 
titled to  recover  more,  and  it  will  obviate  the  necessity  and  expense  of  a  ref- 
erence by  having  the  Judgment  in  this  case  equal  the  amount  of  the  defi- 
ciency. 
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In  mj  conclusion  I  have  not  oTerlooked  the  hardship  that  will  result  in 
fastening  the  whole  responsibility  upon  one  of  a  number,  and  it  would  seem 
but  just  that  those  who  participated  with  the  defendant's  intestate  should 
each  bear  his  proportionate  share  in  the  liability  incurred.  The  severance  of 
the  action,  and  the  right  to  maintain  it  against  the  defendant  alone,  as  was 
already  stated,  has  b^n  the  subject  of  decision  by  other  judges,  and  Is  there- 
fore conclusive  on  me.  This  is  equally  true  in  regard  to  the  question,  pre- 
sented  and  urged  with  much  force,  as  to  the  statute  of  limitations.  This 
question  was  argued  before  Mr.  Justice  Patterson,  who,  in  his  opinion, 
says,  (20  Abb.  N.  C.  428:)  "My  first  impression  was  that  this  case  is  one  in 
which  a  full  and  perfect  remedy  could  have  been  had  at  law,  in  whicli  rights 
will  not  l)e  changed  simply  by  a  change  of  forum,  and  hence  the  six-years 
bar  of  the  statute  of  limitation  applies.  But  in  Brinokerhoff  v.  Boatwick, 
99  N.  Y  185,  1  K.  E.  Rep.  663,  it  was  decided  that  a  cause  of  action,  similar 
in  principle  to  this,  is  one  in  equity,  to  which  the  ten-years  limitation  ap- 
plies." After  a  careful  consideration,  therefore,  of  all  the  questions  pre- 
sented, I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  against  (he 
defendant  for  the  sam  of  9189,123.24. 


BimBITT  0.  Sheffeb. 

(Supreme  Court,  General  Term,  Fifth  Department.    March,  1891.) 

Chattel  Mobtoaobs— Dibobabob. 

A  mortgage  given  to  secure  a  loan,  and  any  other  loans  that  may  afterwards  be 
made,  is  not,  on  payment  of  the  first  loan,  defeated  as  security  for  another  loan, 
outstanding  at  the  time  of  such  payment,  by  the  fact  that  the  mortgagee  took 
another  mortgage  on  different  property  to  secure  the  second  loan. 

Appeal  from  Monroe  county  court. 

Stephen  D.Burritt  sued  Allen  Sheffer  for  conversion.  Defendant  appealed 
from  a  judgment  for  pluintilT,  and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial  on  the  minutes  of  the  court,  in  an  action  commenced 
in  a  justice's  court,  and  appealed  to  the  county  court  for  a  new  trial. 

Argued  before  Dwiout,  P.  J.,  and  Macomber  and  Coblbtt,  JJ. 

IF.  8.  Huhbell,  for  appellant.     Qeo.  D.  Forsyth,  for  respondent. 

DwioHT,  F.  J .  The  action  was  to  recover  damages  for  the  alleged  wrong* 
fttl  taking  of  a  quantity  of  household  goods.  The  defendant  justified  under 
a  chattel  mortgage  executed  to  him  by  the  plaintiff,  which  covered  tlie  goods 
in  question.  The  question  tried  was  whether  any  debt  or  obligation  was  due 
or  owing  from  the  plaintiff  to  the  defendant,  or  any  liability  of  the  defendant 
for  the  plaintiff  was  outstanding,  for  the  payment  of  wliich  the  mortgage  was 
given  as  security.  The  mortgage,  dated  April  16,  1886,  was  by  its  terms 
given  as  security  for  ttie  payment  of  a  note  of  $50,  indorsed  by  the  defendant 
for  the  plaintiff,  and  also  as  continuing  security — ^to  the  extent  of  SlOO  at 
any  one  time — for  the  payment  of  any  other  notes  or  obligations  which  should 
thereafter  be  due  to  the  defendant,  or  indorsed  by  him  for  the  plaintiff.  The 
S50  note,  after  l>eing  once  renewed,  was  paid  October  16, 1886.  In  the  mean 
time — August  14,  1886 — the  plaintiff  had  given  the  defendant  another  note 
for  8150,  which  was  then  outstanding,  either  in  the  hands  of  the  defendant 
or  indorsed  by  him,  and  was  secured  by  another  chattel  mortgage  on  other 
property.  It  was  for  the  collection  of  the  last-mentioned  note,  which  had 
been  several  times  renewed,  that  the  property  in  question  was  seized  by  vir- 
tue of  the  first-mentioned  chattel  mortgage.  May  10,  1888.  The  contention 
of  the  plaintiff  is  that  the  first  mortgage  was  satisfied  by  the  payment  of  the 
850  note,  and  was  no  longer  aecurlty  for  any  subsequent  indebtedness  or  in- 
dorsement. This  contention,  on  the  trial,  seems  to  have  been  based  upon 
what  took  place  between  the  parties  at  the  time  the  $bO  note  was  paid. 
V.13».Y.8.no7 — 54 
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The  piaintiff^B  testimony  in  tliat  respect  was  as  follows:  "On  the  16th  of  Oc- 
tob<>r,  1886, 1  went  up  and  piiid  Mr.  Shaffer  $51,  and  I  said  to  him,  •  Will  yoa 
discharge  this  mortgage  P'  He  says,  •  Whj.  all  yoa  want  is  this  receipt,' 
and  this  receipt  (in  evidence)  was  made  out  at  the  time  the  note  was  paid. 
(ju/eation.  Was  there  anything  said  by  you  at  any  time  in  reference  to  tliat 
mortgage?  ilrurtoer.  Ko,  sir:  it  was  never  mentioned, — the  850  mortgage." 
He  subsequently  testified  that  after  he  had  commenced  this  action  the  defend- 
ant, in  speaking  to  him  of  liis  liaving  done  so,  said:  "You  supposed  Lliis 
mortgage  was  discharged,  but  it  was  piart  of  my  cuteness  titat  it  was  not." 
It  is  very  plain  tliat  there  was  nothing  in  this  evidence  to  warrant  the  jury  in 
finding  th.it  there  was  an  agreement,  even,  to  disciiarge  the  mortgage,  and  if 
there  had  been  it  would  have  been  ineffectual  for  want  of  consideration. 
There  is  no  pretense  that  the  plaintiff  paid  anything  more  than  was  actually 
due  at  the  time  on  the  850  note;  and  so  the  learned  county  judge  held.  He 
withheld  entirely  from  the  jnry  the  question  whether  there  was  any  such 
agreement  at  the  time  of  the  payment  of  the  950  note,  charging  that  the 
mortgage  was  not  to  l)e  deemed  satisfied  or  discharged  l)y  that  payment,  "even 
thougli  tliey  should  find  that  tlie  parlies  said  so  at  the  time."  The  question 
submitted  to  the  jury  was  limited,  by  repeated  and  r-areful  instructions,  to 
what  took  place  at  t)ie  time  the  second  note  and  mortgage  were  given,  viz., 
whetlier  at  that  time  it  was  agreed  and  understood  between  the  parties  that 
eacli  mortgage  should  stand  as  security  solely  for  the  note  which  it  accompa- 
nied. Undoubtedly,  if  such  an  arrangement  had  been  made  at  that  time,  and 
as  part  of  the  transaction,  of  which  the  giving  of  the  ne^n  security  was  also  a 
part,  it  would  have  been  supported  by  a  sufficient  consideration,  and  thepsiy- 
raent  of  the  first  note  would  have  satisfied  the  first  mortgage.  But  we  are  at 
a  loss  to  see  where  the  learned  county  judge  found  in  the  evidence,  if  cor- 
rectly and  fully  presented  in  the  record  before  us,  any  evidence  to  sustain 
such  a  theory  of  the  case.  There  seems  to  us  to  t>e  none.  The  plaintiff's 
own  version  of  the  transaction  in  reference  to  the  8150  note  and  mortgage  is 
as  follows:  "After  1  got  acquainted  with  Mr.  ShefTer,  I  told  him  that  Hlrsch- 
field  &  Farrar  had  a  mortgage  against  me  for  $150,  *  *  *  and  I  said: 
•If  you  want  to  carry  this,  yoo  can  go  up  and  get  ibis  of  Hirschfield  & 
Farrar;*  and  be  did  go  and  get  it,  and  took  a  copy  of  it;  and  that  was  the 
transaction  in  regard  to  this  note  of  8150,  and  Ihat  was  renewed  every  three 
months,  down  to  the  last  renewal. "  And  the  undisputed  evidence  on  the 
yast  of  the  defendant  is  that,  after  he  obtained  the  note  and  mortgage  from 
Hirschfield  &  Farrar,  the  plaintiff  substituted  for  them  a  new  note  for  the 
same  amount,  payalle  to  the  order  of  the  defendant,  and  a  new  mortgage  cov- 
ering the  same  property  as  that  embraced  in  the  mortgage  to  Hirschfield  St 
Farrar,  which,  as  we  have  seen,  was  property  distinct  from  that  embraced  in 
the  first  mortgage  to  the  defendant.  We  find  in  the  case  no  evidence  from 
which  the  jury  was  warranted  in  finding  that  any  agreement  or  understand- 
ing existed  between  the  plaintiff  and  defendant  which  had  the  effect  to  defeat 
the  first  mortgage  as  a  continuing  security — which  it  was  by  its  terms— for 
any  indebtedness  or  liability,  to  the  extent  of  8100  at  anyone  time,  of  the 
plaintiff  to  the  defendant,  incurred  subsequent  to  the  date  of  its  eocecntion. 
The  second  note — to  the  extent  of  8100 — was  plainly  included  in  the  terms  of 
the  first  mortgage,  and  the  fact  that  other  security  was  also  taken  for  the 
note  does  not,  of  itself,  exclude  it  from  tlie  benefit  of  the  security  first  given. 
Snch  being  the  case  upon  the  evidence  received  on  the  trial'  under  review, 
there  was  error  in  the  refusal  oi  the  court  to  nonsuit  the  plaintiff,  and  in  the 
denial  of  the  defendant's  motion  for  a  new  trial.  The  judgment  and  order 
appealed  from  should  be  reversed,  and  a  new  trial  granted*  with  ooaln  to  abide 
tbe  event.    All  oonout 
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Cole  v.  Millebton  Iron  Co.  et  al. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    March  10, 1891.) 

I.   FRJirDDLBNT  CoNVSYAWCES— I.VSOLVEST  COHPORATIOM. 

Pending  an  action  by  plaintiff,  in  wfaiob  he  afterwards  reoorered  Judgment, 
aKsinst  the  N.  company,  that  company,  being  insolvent,  conveyed  all  its  property 
to  tbe  M.  company,  in  consideration  chiefly  of  the  assumption  by  the  M.  company 
of  certain  of  ita  debts.  The  executive  oiBcers  of  both  companies  were  the  same 
persona.  The  object  of  the  transfer  was  a  consolidation  of  the  N.  company  with 
other  corporations  into  the  M.  company,  and  the  N.  company  never  did  any  busi- 
ness tiiereafter.  On  tbe  same  day  on  which  such  transfer  was  made  the  M.  com- 
pany made  a  mortgage  to  a  trust  company  of  property  including  that  transferred 
to  it  by  the  N.  company,  to  secure  bonds  issued  by  the  M.  company  for  its  existing- 
debts,  or  for  money  to  be  used  in  its  business,  the  trust  company  advancing  no 
money  thereon,  but  acting  as  trustee  for  the  holders  of  the  bonds.  The  greater 
part  of  tbe  bonds  were  delivered  to  a  bank  as  collateral  security  for  a  note  made 
by  the  M.  company,  and  Indorsed  by  two  of  the  oEBcers  of  both  the  N.  company  and 
the  M.  company,  who  were  chief  actors  in  the  transfer  of  the  property  of  the  former 
to  the  latter;  and  thereafter  such  bonds  were  purchased  from  the  bank  by  B.,  one 
of  said  indorsers.  Hel<],  that  the  transfer  of  tbe  property  of  the  N.  company  was 
void  as  to  plaintiff,  because  ultra  vires  as  to  creditors  of  that  corporation,  and  also 
because  of  the  insolvency  of  tbe  company,  and  becanse  the  ofBcers  acting  for  both 
companies  were  the  same  persons. 
S.  Bamh— Ekowlbdoe  op  Oranteb. 

As  the  names  of  those  persons  appeared  In  the  oonveyance  a»  officers  of  and  act- 
ing for  both  buyer  and  seller,  and  also  appeared  in  the  mortgage  to  the  trust  com- 
pany as  executing  that  instrument,  the  record  thereof  was  notice  to  the  trust  com- 
pany, Boffioient  to  put  it  on  inquiry  as  to  tbe  character  of  the  transaction. 
8.  Bamb. 

Such  notice  was  to  be  Imputed  to  the  holders  of  the  bonda  who  took  seenrlty 
through  tbe  mortgage;  and  therefore  none  of  them  could  enforce  the  mortgage  as 
against  plaintiff,  on  property  which  came  from  tbe  IT.  company. 
4.  Sake — Rights  or  Pi'rchasers. 

That  B.,  having  notice  of  plaintiff's  equity,  could  not  claim,  for  the  bonds  coming 
to  him  from  the  bank,  the  benefit  of  the  bank's  lien  under  the  mortgage,  as  against 
plaintiff. 
Sl  Same — Remedies  of  Creditors. 

The  trust  company  should  be  restrained,  at  the  suit  of  plaintiff  as  a  judgment 
creditor  of  the  N.  company,  from  any  recourse  to  the  property  which  the  M.  com- 
pany obtained  from  the  N.  company  until  it  had  exhausted  its  remedy  against  other 
parts  of  the  mort^.iged  premises,  and  against  tbe  M.  company  itself,  and  from  en- 
forcing the  mortgage,  as  against  plaintifTs  equity,  for  the  benefit  of  B.,  on  the 
bonds  held  by  B. 

Appeal  from  special  term,  Dutcbesa  county. 

Action  by  Emory  Cole  against  the  Mlllerton  Iron  CSompany  and  others, 
flaintiff  appeals  from  a  judgment  for  defendants  entered  on  the  dismissal  of 
the  complaint  on  trial  by  the  court  without  a  jury. 

Argued  before  Dykman,  Pkatt,  and  Ccujj^.  JJ. 

William  Downing,  {Hertiok  i&  Losey,  of  counsel,)  for  appellant.  Bimp' 
ton,  Thacher  <&  Barnum,  Alexander  &  Green,  and  Horaoe  D.  Hufout,  for  re> 
spondents. 

Pratt,  J.  The  views  wliich  I  have  taken  of  this  case  require  a  reversal 
of  tlte  judgment  appealed  from.  It  is  an  action  by  a  creditor  of  a  corporation 
to  set  aside  an  alienation  of  its  property  in  fraud  of  his  rig^its,  as  lie  alleges. 
He  bad  no  judgment  when  the  transfer  was  made,  but  I  think  it  sufficiently 
appears  that  tbe  company  was  indebted  to  him  in  fact;  and  tbe  fact  ia  that 
he  subsequently  obtained  a  judgment  for  his  debt,  and  now  stands  in  the  po- 
itition  of,  and  brings  tliis  action  a.s,  a  judgment  creditor.  The  defense  is  that 
the  alleged  fraudulent  grantee  mortgaged  the  property  in  question,  with  otlier 
lands,  to  tbe  Mercantile  Trust  Company,  in  trust  to  secure  tbe  payment  of 
its  bonds,  which  are  now  held  by  innocent  holders;  and,  therefore,  as  it  ia 
said,  the  plaintiil's  right  to  follow  the  property  of  his  debtor  has  been  cut  off 
in  tbe  interest  of  these  alleged  innocent  bondholders.    The  plaintiff  alleged 
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substantially  that  a  large  number  of  these  bonds  are  not  now  held  hy  persons 
in  good  faith.  Hence,  if  that  be  the  fact,  or  if  it  shall  appear  that  the  right 
of  those  who  do  liold  bonds  in  good  faith  may  be  worked  out  withoat  inter- 
fering with  plaintiff's  alleged  right  in  the  land  fraudulently  transferred,  the 
court  ought  to  provide  m>-ans  for  the  attainment  of  that  result.  It  is  thus 
apparent  that  the  merits  of  tlie  plaintiff's  claim  shall  be  investigated  from  the 
beginning.  The  case  does  not  show  the  date  of  the  origin  of  plaintiffs  daim, 
but  it  does  show  that  on  October  1,  1887,  he  sued  the  National  Mining  Com- 
pany of  Paulding  to  recover  $5,000  damages,  and  that  he  recovered  a  jndg- 
ment  for  $2,775  damages,  with  $288.74  costs,  upon  that  claim,  besides  other 
suitable  relief,  July  14,  1888.  It  also  shows  that  an  execution  was  issued 
upon  that  judgment,  which  was  returned  wholly  unsatisfied.  It  must  there- 
fore be  assuineil  that  this  judgment  debtor,  the  National  Mining  Coropanr, 
owed  this  debt  ($2,775)  October  1.  1887.  It  also  appears  that  on  the  20th  of 
February,  1888,  this  debtor  corporation  owned  a  large  amount  of  land,  which 
is  included  in  the  moitgage  to  the  trust  company,  and  valuable  leases  for 
mining  rights  on  other  lands,  and  that  on  that  day,  being  wholly  insolvent, 
and  unable  to  pay  its  debts,  it  sold,  assigned,  and  conveyed  all  its  property  to 
the  Millerton  Mining  Ck>mpany  in  consideration  of  one  dollar  and  the  assamp- 
tion  by  the  latter  of  certain  debts.  It  does  not  appear  whether  or  not  the 
plaintilf's  claim  was  among  those  items  assumed,  and  I  think  it  is  immaterial, 
since  there  is  no  suggestion  that  there  has  been  any  offer  by  anybody  to  pay 
the  plaintiff's  claim.  This  sale  to  the  Millerton  Company  was  made  under 
peculiar  circumstances,  which  render  it,  in  my  judgment,  utterly  indefensi- 
ble as  against  plaintiff's  claim.  The  executive  officers  of  this  grantor  com- 
pany were  the  same  as  those  of  the  grantee  company, — Mr.  Barnum  being 
one  of  them,  indeed  the  chief  actor  iu  the  business.  The  undisguised  object 
of  this  transfer,  as  found  by  the  learned  trial  judge,  was  that  the  National 
Mining  Company  should  cease  and  never  resume  its  business,  and  sell  out  all 
its  property  to  the  Millerton  Company.  The  scheme  seems  to  have  been  a 
sort  of  consolidation  of  the  property  of  several  mining  corporations  into  the 
Millerton  Company.  For  example:  On  the  same  day  as  this  transfer  by  the 
National  Mining  Company  the  Kiga  Mining  Company  conveyed  all  its  prop- 
erty to  the  Dutchess  Mining  Company,  who  then  conveyed  it,  and  all  its  other 
property,  to  this  Millerton  Company,  the  same  persons  participating  in,  and, 
as  I  assume,  directing,  the  business  scheme.  The  National  Mining  Company 
never  did  any  business  after  this  transfer.  There  are  several  obvious  reasons 
why  the  transfer  by  the  National  Mining  Company  cannot  be  upheld  as 
against  the  plaintiff.  In  the  Qrst  place,  it  was  ultra  vires,  within  well-estab- 
lished rules,  not  only  as  against  judgment  creditors,  but  as  against  every 
person  interested  in  ttiat  company,  and  the  plaintiff,  as  an  existing  creditor  of 
the  company,  was  interested  in  it,  and  in  the  lawful  discharge  of  its  duties. 
Its  property — the  whole  of  it — was  a  trust  fund,  held  by  it  in  trust,  primarily 
for  its  creditors;  and  it,  like  every  other  debtor,  was  bound  to  see  to  it  that 
that  implied  trust  was  performed.  So,  too,  its  officers  were  bound,  as  trus- 
tees, fur  the  plaintiff  and  all  other  persons  interested  in  that  company,  to 
perfi>rm  those  duties.  Unlike  the  case  of  an  individual  debtor,  it  was  unlaw- 
ful for  this  corporation  to  sell  out  its  property,  under  these  circumstances, 
for  the  purpose  of  committing  suicide,  no  matter  whether  it  acted  in  good 
faith  or  not,  and  utterly  independent  of  the  question  of  its  solvency.  Again, 
being  insolvent,  its  transfers  were  void.  Its  officers  knew,  or  were  bound  to 
know,  all  this;  and  I  cannot  conceive  how  they  could  have  acted  in  what  the 
law  calls  good  faith  in  view  of  all  these  facts.  They  must  have  known  of  the 
pendency  of  plaintiffs  suit.  It  was  their  duty  to  wind  up  that  company,  and 
apply  its  property  to  the  payment  of  its  debts,  the  plaintiff's  among  the  rest. 
It  is  no  answer  to  say  that  the  Millerton  Company  owned  all  its  stock.  That 
fact  rather  aggravates  than  palliates  or  excuses  the  transaction.    The  rights 
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of  stockholders  were  subordinate  to  the  plaintifl's  rights  as  a  creditor,  irre- 
spective of  whether  he  had  a  judgment  or  not  Indeed,  it  was  only  because 
he  had  no  Judgment  that  the  wrong  was  possible;  and  tliese  officers  who  thus 
owed  these  duties  to  tlie  plaintiff  were  also  otlicers — and  the  managing  officers 
— of  the  Millerton  Company,  the  grantee,  thus  disclosing  another  and  inde- 
pendent reason  why  the  sale  should  not  stand,  and  quite  aside  from  the  ques- 
tion of  notice  of  the  illegality  of  the  sale  itself  on  grounds  above  stated. 
They  were  the  actors  for  both  the  seller  and  the  buyer,  and,  besides  that,  the 
buyer  thus  had  full  notice  of  the  other  infirmities  of  the  transaction  as  against 
plaintiff  and  his  claim.  This  transfer  must  therefore  be  regarded  as  inde- 
fensible, and  we  must  treat  it  as  void  as  against  the  plaintill,  and  let  him 
follow  and  obtain  satisfaction  of  his  claim  out  of  the  property  thus  fraudu- 
lently transferred,  unless  some  Insurmountable  obstacle  has  intervened  to 
prevent  us  from  discharging  that  plain  duty. 

Let  us  now  go  to  that  question.  The  facts  found  by  the  learned  trial  judge, 
or  otherwise  apparent  from  the  undisputed  evidence,  are  that  it  was  a  part  of 
the  scheme  of  these  managing  officers  to  increase  the  Ciipital  of  the  Millerton 
Company,  in  which  they  were  personally  interested,  predicating;  that  increase 
in  part,  at  least,  upon  the  property  acquired  at  this  time.  No  doubt  it 
was  partly  predicated  upon  the  property  thus  fraudulently  and  unlawfully 
diverted  from  plaintifl's  claim.  They  also  intended  that  the  Millerton  Com- 
pany  should  issue  bonds  to  the  extent  of  $250,000,  to  be  secured  by  mort- 
gage to  the  trust  company;  and,  either  to  secure  old  debts  therewith,  or 
raise  money  for  use  in  its  business,  the  Millerton  Company  did  issue  such 
bonds,  and  on  the  same  day  when  this  fraudulent  and  unlawful  transfer  was 
made  against  plaintiff's  rights,  executed  and  delivered  a  mortgage  to  the  trust 
company  to  secure  the  payment  of  these  bonds,  covering  the  property  out  of 
which  plaintiff  was  entitled  to  the  satisfaction  of  his  debt.  1  lake  it  to  be 
plain  that  if  the  trust  company  had  either  actual  notice  of  this  infirmity  in 
the  title  of  the  Millerton  Company,  or  notice  sufficient  to  put  it  on  inquiry, 
that  notice  is  to  be  imputed  to  the  persons  who  took  and  claim  to  hold  secu- 
rity through  the  mortgage  for  the  payment  of  the  bonds.  So,  too,  since  the 
trust  company  advanced  no  money  itself,  but  simply  acted  as  a  trustee  for  the 
bondholders,  I  suppose  that  it  can  have  no  greater  rights  under  the  mortgage 
than  the  bondholders  themselves;  and  if  these  bondholders,  or  any  of  them, 
could  not  themselves  enforce  their  lien,  then  the  trust  company  cannot  en- 
force it  for  them.  Tliis  must  be  true  of  each  separate  bondholder  who  had 
notice,  or  notice  sufficient  to  put  him  on  inquiry,  or  who  otherwise  stood  in 
such  relation  to  the  original  transaction  that  he  ought  not,  in  equity,  to  ob> 
tain  anything  for  himself  as  against  the  plaintiff.  Keeping  these  proposi- 
tions in  mind,  how  stands  the  case  as  to  the  trust  company?  If  the  date  of 
the  record  of  its  mortgage  appears  in  the  case,  I  have  overlooked  the  fact.  I 
assume  that  it  was  promptly  recorded,  and  must  treat  that  transaction  as 
completed  on  the  day  of  its  date,  February  20,  1888.  Did  it  examine  the 
title?  If  not,  why  not?  Assuming  that  it  did  examine  the  title,  it  must 
have  found  the  common  officers  of  the  National  Mining  Company  as  the  active 
agents  and  officers  of  the  Millerton  Company  in  that  transaction  by  which 
plaintiff,  on  the  very  day  of  the  date  of  this  mortgage,  was  defrauded.  The 
same  persons  who  conveyed  the  property  of  the  National  Company  to  the 
Millerton  Company  executed  the  mortgage  by  the  latter  to  the  trust  company; 
and  since  that  conveyance  swept  out  all  the  property  of  the  grantor  corpora- 
tion, and  since  it  must  have  seen  that  the  other  mortgaged  property  had  fallen 
into  this  consolidation  scheme,  it  is  scarcely  reasonable  to  presume  that  !t 
did  not  have  notice  of,  or  sufficient  notice  to  put  it  on  inquiry,  with  respect 
to  the  real  character  of  the  transaction  between  the  National  Company  and 
the  Millerton  Company.  It  is  certain  that  it  must  have  seen  that  the  same 
persons  were  officers  who  acted  for  the  buyer  and  seller,  for  their  names  ap- 
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pearing  In  the  conveyance,  including  its  own  mortgage,  must  have  suggested 
the  feet.    It  seems  to  me  that  this  suggestion  did  not  receive  due  weight  on 
the  trial.    But,  agHin,  how  stands  the  case  with  the  bondholders,  for  whose 
benefit  alone  the  trust  company  may  enforce  this  mortgage  if  it  Is  to  be  en- 
forced at  all.  It  is  found  that  $25,000  of  tlie  bonds  were  sold  to  a  Mr.  Tamer, 
of  Chicago,  and  825,000  were  delivered  to  a  Mr.  Warren,  of  Troy,  as  security 
for  notes  of  the  Millerton  Company,  amounting  to  820,000.     It  does  not  ap- 
pear whether  or  not  thnt  $20,000  note  was  for  a  new  or  old  debt;  but  no 
matter.     The  remnining  $200,000  of  Irands  were  delivered  to  the  Western 
National  Bank  as  collateral  to  a  note  made  by  the  Millerton  Company  for  S75,- 
000,  which  note  was  indorsed  by  Mr.  Barnnmand  Mr.  Frink,  the  chief  actors 
in  the  original  unlawful  transfer  by  which  plaintiff  was  defrauded.    Now, 
it  may  well  be  that  these  bondholders  could  hold  and  enforce  their  bonds 
against  the  Millerton  Company,  but  their  right  to  a  lien  under  this  mortgage 
as  against  plaintiff  is  quite  another  afTair.     If  tiie  trust  company  is  cliarge- 
able  with  notice  of  plaintiffs  equity,  I  take  It  that  none  of  the  bondholders 
could  enforce  the  lien  of  this  mortgage  as  against  plaintiff  on  the  property 
which  came  from  the  National  Company.     And  why  are  they  not  ctiargeable 
themselves  with  notice  of  anything  appearing  of  record  or  in  the  line  of  the 
title  to  the  lands  and  property  against  which  they  claim  a  lien?    In  respect 
to  the  $200,000  of  bonds  held  by  the  Western  Bank,  it  appears  that  tliey  came 
back  to  Mr.  Bamum,  the  chief  actor  in  tlietramsfer  between  the  National  and 
the  Millerton  Companies, — the  man  who  was  an  officer  and  trustee  of  IxAh, 
and  who  was,  therefore,  a  trustee  charged  with  trust  duties  to  see  to  it  that 
the  property  of  the  National  Company  was  applied  to  plaintiff's  debt  before 
it  could  be  lawfully  or  honestly  taken  to  a  company  in  which  he  was  person- 
ally interested, — in  a  sense  taken  partly  for  hi«  own  benefit.     What,  there- 
fore, were  Mr.  Barnum's  legal  rights  respecting  this  lien  under  this  muttgage 
■on  these  $200,000  of  bonds?     He  was  an  indorser  on  the  note  held   by  the 
Western  Bank.     In  a  sense  he  was  a  part  o'f  the  bank's  collateral.     His  and 
the  bonds  of  Mr.  Frink  constituted  the  collateral.    If  Mr.  Barnum  shall  be 
permitted  to  enforce  the  lien  under  this  mortgage,  it  will  transpire  that  he 
shall  be  i)ermitted  in  this  indirect  way  to  ntilize  bis  own  original  breach  of 
trust  towards  pliintifl — his  own  illegal  act — forhis  own  advantage.  In  other 
words,  he  will  get  for  himsell'  what  he  was  bonnd  to  save  and  apply  to  the 
payment  of  plainlifE's  claim.     Qoing  back  to  his  relations  to  these  notes  and 
bonds  held  by  the  bank,  suppose  that  the  bank  had  taken  this  mortgage  and 
these  bonds  directly  as  collateral  to  the  Millerton  Company's  note  indorsed 
■bj  Mr.  Bamum,  and  that  the  bank  had  attempted  to  foreclose,  were  not  plain- 
tiff's equities  such  that  he  could  have  required  the  bank  to  resort  to  Mr.  Bar- 
num's personal  liability  on  his  indorsement  of  the  note  before  having  recourse 
to  the  lien  under  the  mortgage  on  the  land  which  constituted  a  trust  fund  for 
the  payment  of  plaintiff's  claim?    I  fail  to  see  why  equity  would  not  have  re- 
quired precisely  that,  if  it  were  necessary,  in  order  to  save  his  rights.    If  so, 
Mr.  Barnum  could  not  have  been  subrogated  to  the  position  of  thebmk,  even 
if  it  hail  held  the  Ixmils  without  notice  of  plaintiff's  equity, — a  position  which 
I  seriously  doubt.    But  perhaps  tliat  question  is  not  involved.    Mr.  Barnum 
bought  the  bonds,  as  it  is  said,  from  the  bank.     He  therefore  claimed  to  hold 
the  benefit  of  the  bank's  lien  under  the  mortgage.    But  he  had  notice  of  the 
plaintiff's  equity;  and  it  is  answered  that  he  bought  the  bank's  right  under 
the  mortgage,  and  may  therefore  enforce  that  new  title  even  as  against  bis 
ovn  notice.    But  that  is  not  the  trouble.    If  his  scheme  should  succeed,  he 
would  thus  get  plaintiff's  property  flat  in  the  face  of  his  own  wrong  and 
breach  of  trust,  and  of  his  own  personal  liability  for  that  breach  of  trust  to 
plaintiff.     If  he  were  to  get  it  in  any  way  it  would  be  impressed  with  t*e 
original  trust,  which  he  was  bound  to  respect  and  perform,  and  I  think  that 
equity  would  convert  him  into  u  trustee,  pro  tanto,  for  plaintiff's  benefit. 
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Equity  will  not  rocognise  or  tolerate  any  other  method  by  which  a  trustee  shall 
thus  obtain  the  property  of  his  beneficiary  without  just  oompensation.  With> 
out  pursuing  the  subject  further.  I  state  on  my  own  conclusion  that  upon  the 
facts  appearing  by  this  case  this  mortgage  Is  subject  to  the  plaintiff's  right  to 
enforce  bia  judgment  ag.iinst  that  partot  the  mortgaged  premises  which  came 
from  the  National  Mining  CJumpany,  and  that  the  conveyance  by  it,  and  the 
trust  company's  mortgage,  is  void  as  against  that  judgment.  But  since  the 
facts  may  be  changed  on  a  new  trial,  I  hold  that  a  new  trial  shall  be  granted, 
with  costs  of  this  appeal  to  plaintiff  to  abide  the  event  of  the  action.  It  is 
plain  to  my  mind,  in  any  event,  tliat  equity  demands  that  the  trust  company 
should  be  required  by  injunction  to  abstain  from  any  recourse  to  the  prop- 
erty which  the  Miilerton  CSompany  obtained  from  the  N^atiunal  Company  until 
it  has  exliausted  its  remedy  against  other  parts  of  the  mortgaged  premises, 
«nd  against  the  Miilerton  Company  itself  before  interfering  with  the  land  on 
which  plaintiff's  equity  rests,  and  that  the  mortgase  cannot  b^  enforced,  as 
Against  plaintifE's  equity,  for  Mi*.  Barnum's  benehi.,  on  these  $200,000  bonds. 
AU  concur. 


Bkad  0.  MARn^E  Bane  of  Buffalo 
(Supreme  Court,  General  Term,  Fyth  Depatrlmena.    January,  1881.) 

Action  on  CsBTiricuiTX  or  Deposit — Rights  of  Third  Fartibs. 

Where  a  certificate  of  deposit,  transferable  by  deUvery,  is  in  the  hands  of  a 
third  person  under  a  claim  of  right,  the  payee  cannot  sue  the  bank  thereon,  even 
thongh  he  may  offer  an  indemnifying  bond,  until  he  has  first  established  bis  right 
as  against  the  bolder,  and  ol>tained  possession  of  the  oerUflcate. 

Appeal  from  special  term,  Erie  county. 

J.  J.  B.  Bead  sued  the  Marine  Bank  of  Buffalo  to  recover  on  certificates  of 
deposit.  Defendant  appeals  from  a  judgment  in  favor  of  the  plaintiff,  en- 
tered  on  the  verdict  of  a  jury  directed  by  the  court,  and  from  an  order  deqy- 
ing  the  defendant's  motion  for  a  new  trial,  made  on  a  case  and  exceptions. 

Argued  before  Dwight,  P.  J.,  and  Macohbeb  and  Corlett,  JJ. 

B.  H,  Williams,  for  appellant.     O.  O.  Cottle,  for  respondent. 

DwiOHT,  P.  J.  The  action  was  brought  to  recover  the  amount  of  two  de- 
posits, made  by  the  plaintiff  several  years  before,  for  which  certificates  of  de- 
posit were  issued  to  him,  payable  to  bis  order  thereon.  He  demanded  pay- 
ment of  his  deposit  before  commencing  the  action,  but  without  producing  the 
-certiUcates,  and  representing,  in  substance,  that  they  were  lost.  He  was  in- 
formed that  in  that  case  he  would  be  paid  upon  giving  a  satisfactory  bond  of 
indemnity.  A  bond  was  tendered,  but,  pending  its  acceptance,  the  defendant 
was  notified  by  one  Kockwell,  who  exhibited  the  certificates,  tliat  be  held 
them  as  the  executor  of  the  estate  of  one  Elizabeth  A.  S.  Rockwell,  deceased, 
his  late  wife,  and  a  sister  of  the  plaintiff,  who  had  the  certificates  in  her  pos- 
session at  the  time  of  her  death,  claiming  to  own  them.  Some  time  after- 
wards the  plaintiff  commenced  this  action,  alleging  the  deposit  of  the  several 
sums  and  the  defendant's  promise  to  repay  the  same  on  demand,  but  making 
no  mention  of  the  certificates.  The  defendant's  answer  admitted  the  fact  of 
the  deposits;  averred  the  issuance  of  the  certificates,  and  the  terms  thereof; 
that  the  plaintiff  had  not  presented  the  certificates,  and  that  the  same  were 
not  in  his  possession,  but  in  that  of  George  W.  Kockwell,  executor  of  Eliza- 
beth A.  S.  Kockwell,  deceased,  who  claimed  that  as  such  be  was  the  owner 
and  bolder  of  the  certificates,  and  entitled  to  the  moneys  secured  thereby. 
The  answer  further  averred  that  the  plaintiff  transferred  the  certificates  to 
Mrs.  Bockwell  in  her  life-time,  and  also  that  the  sums  of  money  so  deposited 
were  at  the  time  of  the  several  deposits  the  property  of  Mrs.  Bockwell,  and 
that  the  plaintiff  in  making  such  deposits  acted  as  her  agent,  and  afterwards 
delivered  the  certificates  to  her;  that  she  died  the  owner  and  bolder  of  the 
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same,  and  that  they  are  now  assets  of  her  estate.  On  the  trial  Bockwell  was 
called  as  a  witness  for  the  plaintiff,  and  under  a  ntbpaena  dueet  tecum  pro- 
duced the  two  certiQcates.  Thej  were  found  to  be  payable  to  the  order  of  the 
plaintiff  thereon,  and  not  to  have  been  indorsed  by  him.  Koclcwell  testified 
that  he  received  the  certificates  from  his  wife  in  her  life-time.  He  was  not 
permitted  to  answer  the  question  whether  she  claimed  them  as  her  property, 
but  he  testified  that  in  an  action  brought  against  her  by  the  plaintiff  (which 
the  latter  testified  was  an  action  to  recover  possession  of  the  certilicates)  she 
produced  them  under  a  subpcena  before  a  referee,  and  took  tliem  away  with 
her  again.  He  also  testified  that  he  was  the  executor  named  in  the  will  of 
his  wife,  which  had  been  admitted  to  probate,  but  tliat  the  issuance  of  letters 
testamentary  was  suspended  pending  an  appeal  from  the  decree  of  the  sarro- 
gate,  and  that  no  administrator  of  her  pstate  had  been  appointed  in  the  mean 
time.  The  plaintiff  testified  that  be  and  bis  sister  lived  together  before  bei 
marriage;  tliat  during  that  time  he  iiad  the  certiQcates  in  his  possession,  in  bis 
desk  in  the  house,  from  which  they  were  taken  without  his  knowledge  or  con- 
sent;  that  after  his  sister  went  away  he  missed  them,  and  on  application  to 
her  she  admitted  having  taken  them,  and  promised  to  restore  them  to  him, 
but  that  she  never  did  so;  that  the  action  which  he  commenced  against  her  to 
recover  possession  of  the  certificates  was  never  prosecuted  to  judgment,  and 
that  when,  after  her  death,  he  asked  Uockwell  for  the  certificates,  the  latter 
denied  that  he  had  them,  or  knew  where  they  were.  This  was  substantially 
all  the  evidence  given  on  the  trial.  There  was  no  evidence  or  offer  of  evi- 
dence to  show  that  the  plaintiff  ever  transferred  the  certificates  to  his  sister, 
nor  that  the  moneys  deposited  belonged  to  her.  On  the  contrary,  the  evidence, 
as  far  as  it  went,  tended  to  show  tliat  she  obtained  possession  of  the  certifi- 
cates surreptitiously,  and  without  claim  of  right.  But  it  is  needless  to  say  that 
this  evidence  is  not  evidence  against  Mrs.  liock  well's  estate.  That  estate  has 
had  noday  in  court,  nor  had  Mrs.  Rockwell  in  her  life-time,  to  establish  her  right, 
if  any,  to  the  certificates;  and  the  claim  of  her  estate  is  necessarily  unaffected 
byanyjudgment  which  might  be  rendered  in  this  action.  The  defendant  there- 
fore relies,  on  this  appeal,  upon  the  contention  that  there  can  be  no  recovery 
in  this  action,  whatever  the  plaintiffs  evidence  tending  toestablisb  his  title  to 
the  certificates,  when  it  appears  tliat  the  certificates  themselves  are  in  the 
bands  of  a  third  person  claiming  title  thereto.  The  contention  is  based  upon 
sound  general  principles,  and  is  sustained  by  very  definite  authority. 

The  case  of  Orandall  v.  Sohroeppel,  1  Hun,  557,  was  one  very  similar  to 
the  present.  The  negotiable  paper  there  in  suit  was  a  promissory  note,  pay- 
able to  the  plaintiff  in  that  action,  or  bearer,  and  was  held  by  an  administra- 
tor of  an  estate,  who  claimed  to  own  it  as  such,  and  who  produced  it  on  the 
trial  under  protest.  This  court  (in  the  former  fourth  department)  affirmed 
the  judgment  of  a  county  court,  which  reversed  that  of  a  justice,  on  the  pre- 
cise ground  mentioned;  citing  as  authority,  Bank  y.  StnWi,  18  Johns.  240 
Freeman  v.  Soynton,  7  Mass.  486;  and  especially  Van  Alatyne  v  Bank,  7 
Trans.  App.  241,  4  Abb.  Dec.  449.  In  the  latter  case  Judge  Woodruff, 
writing  the  opinion  of  the  court,  maintidns  that  there  is  no  reported  case  nor 
statement  of  the  text-books  to  the  contrary;  and  the  case  then  in  band  was  a 
very  strong  one.  The  plaintiffs  had  Iraught  a  draft  from  the  defendant,  for 
their  own  account,  payable  to  their  correspondent  in  West  Virginia,  who  had 
no  interest  in  it,  but  was  to  use  it  as  directed  by  the  plaintiffs.  The  evidence 
showed  that  the  draft  had  fallen  into  the  hands  of  a  brother  of  the  payee,  who 
indorsed  it  in  the  name  of  the  latter,  obtained  the  money,  and  absconded ;  so 
that  the  plaintiff's  draft,  as  the  evidence  tended  to  show,  was  in  the  hands  of 
a  transferee  by  a  forged  indorsement,  and  in  a  foreign  state;  and  yet  the 
court  held  that  not  even  these  circumstances  weresufflcient  to  excuse  the  non- 
production  of  the  draft  itself;  that,  satisfactory  as  the  evidence  seemed  to  \m 
that  the  plaintiffs  had  never  parted  with  their  title  to  the  draft,  it  was  no  evi. 
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lence  against  the  actual  holder  of  the  paper,  who  might  make  a  very  differ- 
'Dt  case  when  he  hrtd  his  day  in  court;  that  the  draft  was  not  lost  papei-, 
hough  in  another  Jurisdiction,  and  that  the  plaintiffs  could  not  recover  with- 
Kit  the  actual  production  of  the  draft,  with  power  to  cancel  or  surrender  the 
;ame.  There  seems  to  be  no  material  distinction  between  that  case  and  this, 
irisingout  of  the  different  character  of  the  paper  in  the  two  cases.  The  essen- 
ial  fact  in  both  is  that  the  paper  was  negotiable  by  delivery,  and  without  the 
ndorsement  of  the  payee.  Such  was  the  case  with  the  certificates  in  ques- 
ion,  so  far  as  to  pass  all  the  litle  which  the  payee  had  at  the  time  of  the 
ransfer,  {Brlggs  v.  Dorr,  19  Johns.  95;  Freund  v.  Bank,  76  N.  Y.  852,) 
ind  this  is  all  the  negotiability  which  is  necessary  to  constitute  a  reason  for 
he  application  of  the  rule  under  consideration.  The  reason  is  that  the  de- 
endant  is  entitled  to  be  insured  against  liability  to  pay  the  certificates  a  sec- 
ond time;  and  the  reason  exists  whenever  the  paper  is  shown  to  be  in  the 
lands  of  a  third  person  claiming  title  thereto.  In  the  case  uf  a  lost  bill  the 
itatute  provides  for  u  bond  of  indemnity;  but  when  it  appears  that  the  bill  is 
lot  lost,  and  it  is  traced  to  the  hands  of  one  who  claims  to  be  the  owner,  the 
naker,  or  party  liable  to  pay  it,  cannot  be  required  to  accept  a  bond  of  indem- 
lity.  He  has  a  right  to  insist  that  the  question  of  ownership  shall  be  first  de- 
eimlned  between  the  rival  claimants,  and  that  the  right  of  the  party  to  whom 
le  pays  the  debt  shall  be  evidenced  by  possession  of  the  paper,  with  the  power 
o  surrender  the  same  on  payment  being  made;  otherwise,  as  was  said  in  the 
7ase  of  Van  Alstyne,  the  party  liable  on  the  paper  "  may  be  subjected  to  the  haz- 
ard of  proving  such  holding  by  the  third  person  to  be  wrongful,in  any  future 
slaim  which  may  be  made  upon  him ;  in  other  words,  *  *  *  may  be  re- 
luired  to  settle  the  plaintiff's  dispute  with  an  alleged  wrong-doer."  In  this 
isso,  as  the  record  shows,  the  court,  in  directing  a  verdict  for  the  plaintiff,  or- 
lered  thecertiQcates,  which  had  been  produced  in  evidence  by  Rockwell,  to  be 
mpounded  with  the  clerk,  and  an  indorsement  to  be  made  upon  them,  showing 
.bat  the  same  were  in  judgment  in  this  action.  This  was  done  evidently  to  de- 
;troy  their  future  negotiability  by  the  plaintiff,  to  whose  order  they  were  pay- 
able, and  this  effect  it  undoubtedly  had ;  but  it  is  clear  that  it  had  no  effect  upon 
my  previous  negotiation  of  the  paper,  if  such  had  been  made.  It  did  not  af- 
ect  in  any  degree  the  right  or  claim  of  Mrs.  Rockwell's  estate  to  retain  poe- 
.ession  of  the  certificates,  or  to  maintain  an  action  for  their  collection.  The 
emedy  of  the  plaintiff,  as  clearly  indicated  by  the  opinion  in  the  Van  Alatyne 
7a.se,  was  to  bring  his  action  to  recover  possession  of  the  paper  from  the  al- 
eged  wrongful  holder;  and  the  particular  facts  of  that  case  afforded  ground 
>f  dissent  by  one  member  of  the  court;  Gkoveb,  J.,  being  of  the  opinion  that 
is  the  draft  was  held  in  a  foreign  jurisdiction,  it  might  be  treated  as  a  lost  bill. 
Dhe  court  held,  on  the  contrary,  that,  the  courts  of  the  sister  state  (and. 
iqually,  it  would  seem,  of  the  United  States)  being  open  to  the  plaintiff's  suit, 
bey  were  not  excused  from  taking  that  remedy  before  attempting  to  collect 
lie  draft  from  the  drawer.  We  are  unable  to  see  why  the  case  at  bar  is  not 
vithin  the  reason  and  the  rule  in  the  Cate  of  Van  Alstyne,  which  seems  to  be 
>f  unquestioned  authority,  and  which  has  already  been  implicitly  followed  by 
lur  own  court  in  the  case  of  Crandall  v.  8ohroeppel,  mpra.  The  learned 
udge  at  the  circuit  regarded  this  case  as  controlled  by  the  decision  in  Kead  v. 
3a7ik,  8  N.  Y.  Supp.  364,  but  we  are  not  aware  tiiat  the  question  here  con- 
idered  was  raised  at  all  in  that  case.  It  was  certainly  not  considered  In  the 
ipinion  of  the  court,  nor  involved  in  its  decision.  For  the  reason  and  on  the 
.uthority  here  discussed  we  think  the  judgment  and  order  in  this  case  must 
>e  reversed,  and  a  new  trial  granted,  with  coats  to  abide  the  event. 
All  conoor. 
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Sellick  v.  J.  Langdon  &  Ck>. 
(Supreme  Court,  General  Term,  SHfth  Department.    Uarcb,  180L) 

1.  IfASTEK  AND  SbBVANT — DSTBOTITB  APPLIANOBS — AsSnifPTIO^  OF  RI8K. 

A  walk  for  the  use  of  defendant's  employes  was  laid  along  a  trestle  from  whidi 
coal  was  unloaded,  and  was  supported  by  braces  extending  from  the  bents  of  the 
trestle  near  the  ground.  A  wagon  driven  on  a  road-way  maintained  by  defendaat 
displaced  one  of  the  braces,  and  the  walk  fell  with  plaintifF,  an  employe,  injuring 
him.  The  walk  had  only  been  built  three  or  four  days,  and  there  was  no  evidence 
that  plaintiff  knew  of  the  danger  of  the  braces  being  struck.  Held,  that  defeod- 
anl's  motion  for  a  nonsuit  was  properly  overruled. 

a.  Samk— Felix)W-Sertant8. 

In  such  case  defendant  cannot  escape  liability  on  the'  ground  that  the  structure 
was  built  by  plaintiff's  fellow-servants,  since  it  could  not  delegate  to  Its  aarvants 
the  duty  of  building  safe  appliances. 

8.  Bahe— DAMAass. 

A  verdict  of  {6,500  is  not  excessive  where  it  appears  that  both  bones  of  plaintiff's 
leg  were  fractured,  making  one  leg  two  Inches  shorter  than  the  other,  and  that  he 
suffers  much  pain  from  rheumatism  in  that  leg,  and  is  permanently  crippled  in  the 
ankle  joint. 

Appe.ll  from  circuit  court,  Erie  county. 

Allen  W.  Selliclc  sued  J.  Langdon  &  Co.  Defendant  appeals  from  a  jadg- 
meut  in  favor  of  plaintiff  entered  on  the  verdict  of  the  jury,  and  from  an 
order  denying  defendant's  motion  for  a  new  trial,  made  on  the  minutes  of 
the  court. 

Argued  betore  Dwight,  P.  J.,  and  Macombeb  and  Coklett,  JJ. 

Bpaicer  Clinton,  for  appellant.    T.  C.  Beoker,  for  respondent. 

Dwight,  F.  J.  The  action  was  for  a  personal  injury  sustained  by  tbe 
pialntifl  in  tbe  course  of  bis  employment  by  the  defendant  and  chargeable, 
as  alleged,  to  the  negligence  of  tbe  latter.  Tbe  defendant  was  a  corpora- 
tion dealing  in  ooal,  and  having  a  coal-yard  with  trestles  at  tbe  city  of  Buf- 
falo.  One  of  its  trestles  was  employed  for  loading  wagons  with  coal  for  de- 
livery to  its  customers  in  the  city.  Tbe  plaintiff  was  a  laborer  in  tbe  defend- 
ant's employ,  and  was  engaged,  at  the  time  of  the  accident,  in  Bhoveling 
coal  from  cars  standing  on  tbe  trestles  into  wagons  beneath.  The  trestle  was 
composed  of  bents  of  heavy  square  timbers,  each  bent  comprising  a  sill,  four 
posts, — two  upright  and  two  inclined, — and  a  cap,  fratoeil  together.  Tbe 
caps  supported  a  superetructure  of  stringers,  ties,  and  rails  oompoeingtfao 
track  on  which  tbe  cars  stood  when  being  nnloaded.  In  order  to  afford  a 
means  of  reaching  the  cars,  and  of  passing  from  one  to  anotlier,  an  ele- 
vated board  footway  was  constructed  on  one  side  of  the  trestle  at  the  level  of 
the  top  of  the  caps,  which  were  supported  by  projecting  brackets,  each  con- 
sisting of  a  horizontal  arm  and  a  brace,  both  of  plank,  attaclied  to  the  tim- 
bers of  the  bent  by  nails,  the  brace  extending  from  the  sill  at  an  angle  of 
45  degrees  to  the  end  of  the  horizontal  arm.  There  were  two  such  brackets 
attached — on  opposite  sides — ^to  each  bent  of  the  trestle,  8e(iarated  by  tbe 
thickness  of  the  timbers,  and  the  planks  of  tbe  footway  made  joints  between 
tbe  two.  On  the  ground,  at  the  foot  of  the  trestle,  was  a  plank  road-way  for 
the  wagons  which  came  to  be  loaded  with  coal;  and  a  movable  chute,  resting 
partly  on  the  footway,  carried  the  coal  over  the  latter  structure  and  into  the 
wagons.  Shortly  before  the  accident  the  driver  of  one  of  these  wagons,  in 
placing  his  wagon  under  the  car  which  was  to  be  unloaded,  had  struck  the 
brace  uf  one  of  the  brackets  with  his  wheel  or  a  eerner  of  bis  box,  and  forced 
it  loose  from  tbe  timbers  of  the  bent;  and  the  plaintiff,  when  he  hmi  occa- 
sion to  descend  from  the  car,  stepped  upon  planks  which  were  thus  deprived 
of  tbeir  support  at  one  end,  and  was  precipitated  to  the  ground,  and  the  in- 
jury resulted  of  which  the  plaintiff  complains.    Tbe  duty  of  the  defendant 
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to  use  reasonable  care  to  make  and  keep  the  footway  safe  for  the  use  of  the 
plaintifC  in  the  discbarge  of  the  duties  of  his  employment  is  conceded.  It  is 
also  conceded,  on  the  part  of  the  plaintiff,  and  the  court  so  instructed  the 
jury,  that  the  evidence  failed  to  show  any  defect  in  the  strncture,  either  in 
respect  to  the  strength  of  the  materials  or  the  mode  of  construction,  which 
rendered  it  unsafe  for  the  use  of  the  plaintiff,  so  long  as  it  remained  exempt 
from  external  violence:  and  the  contention  of  the  plaintiff  is  narrowed  to  the 
proposition  that  the  defendant  was  chargeable  with  negligence  in  so  construct- 
ing the  supports  of  tlie  footway  that  they  were  liable  to  lie  destroyed  by  causes 
which  were  to  have  been  reasonably  anticipated  under  the  circumstances  of 
the  case.  In  other  words,  that  reasonable  care  for  the  safety  of  the  structure 
in  question  demanded  a  consideration  not  merely  of  the  particular  use  to  which 
it  WHS  to  be  put,  but  also  of  the  particular  dangers  to  which  it  was  to  be  ex- 
posed. The  principle  is  sound.  It  was  substantially  recognized  by  this  court 
in  its  decision  of  the  former  appeal  in  this  action  (8  N.  Y.  bupp.  573;)  and  it 
'formed  the  sole  basis  of  the  submission  of  the  case  to  the  jury  on  the  trial  now 
under  review.  The  jury  was  instructed  that  "if  it  was  fairly  and  reasonably 
to  be  expected"  that  wagons  driven  upon  the  plank  road-way  for  the  purpose 
of  taking  coal  would  come  in  contact  with  the  supports  of  the  footway  as  they 
were  constructed,  and  so  destroy  its  safety,  then  such  mode  of  construction 
was  negligence  on  the  part  of  the  defendant,  which,  so  far,  would  entitle  the 
plaintiff  to  recover.  There  can  not  well  be  any  question  of  tlie  correctness  of  this 
instruction.  The  footway  and  its  supports  constituted  a  part  of  the  structure 
designed  for  the  particular  purpose  of  loading  wagons  with  coal.  The  system 
contemplated  the  driving  of  wagons  upon  the  plank  road-way  near  enough  to 
the  foot  of  the  trestle  to  receive  coal  from  the  chute;  and  reasonable  care  for 
the  safety  of  tt>e  men  on  the  footway  required  that  its  supports  should  be  so 
constructed  as  to  be  reasonably  secured  from  the  danger  of  being  struck  and 
thrown  down  by  wagons  so  employed.  Such  was  the  doctrine  of  the  former 
decision  in  this  case;  and  the  evidence  on  the  last  trial  was  quite  as  favorable 
to  the  plaintiff's  contention  in  that  respect  as  that  given  on  the  former  trial. 
Counsel  fur  the  defendant  moved  for  a  nonsuit  at  the  close  of  the  plaintiff's 
•vidence,  and  at  the  close  of  the  case  moved  for  the  direction  of  a  verdict, 
on  the  ground,  among  others,  that  the  plaintiff  could  not  recover  for  any  de- 
fect of  construction  in  the  respect  mentioned,  "such  defective  construction 
being  open  to  his  observation  as  well  as  to  the  defendants;"  and  in  support  of 
their  exception  to  the  denial  of  these  motions  counsel  refer  to  the  ease  of  Will- 
iams V.  Railroad  Co.,  116  N.  Y.  628,  22  N.  E.  Rep.  1117.  and  the  cases  there 
cited.  Those  cases  are  Appel  v.  Railroad  Co.,  Ill  N.  Y.  550,  19  N.  E. 
llep.  9»;  Gibson  v  Railroad  Co.,  63  N.  Y  449;  De  Forest  v.  Jewett,  88  N. 
Y.  264.  They  are  cited  as  sustaining  the  rule  "that  a  servant  who  enters 
apon  an  employment  fiom  its  nature  hazardous  assumes  the  usual  risks  and 
perils  of  the  service,  and  of  the  open,  visible  structures  known  to  him  or  of 
which  he  must  have  known  had  he  exercised  ordinary  care  and  observation." 
The  cases  cited  do  unquestionably  sustain  the  rule  quoted,  and  none  of  them, 
we  believe,  go  any  farther.  All  of  them,  and  other  like  cases,  limit  the  as- 
samption  of  risk  by  the  servant — outside  of  the  ordinary  risks  of  his  employ- 
ment— to  tliose  known  to  him,  or  of  which  he  must  have  known  had  he  exer- 
cised ordinary  care  and  observation.  There  is  nothing  in  the  evidence  in  this 
case  to  bring  the  plaintiff  within  the  rule  so  defined.  He  testitiea  that  this 
"scaffolding"  in  question  liad  only  been  built  or  finished  three  or  four  days 
before  his  accident,  and  it  does  not  appear  that  he  bad  during  that  time  any 
opportunity  to  observe  its  construction  underneath  the  footway.  There  is  no 
rule  which  imposes  upon  the  servant  the  duty  of  an  active  inspection  of  the 
maeliinery  and  structures  with  or  upon  which  he  is  set  at  work.  He  must 
go  wliere  he  is  sent,  and  do  the  work  to  which  he  is  assigned;  and  he  has  a 
right  to  assnrae  that  reasonable  care  has  been  exercised  t^  the  master  to  pr«>- 
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vide  for  his  safety  in  so  doing,  except  as  to  defects  and  dangers  of  which  be 
is  or  must  be  presumed  to  be  aware. 

The  contention  that  the  defendant  is  not  liable  for  defects  of  constractlon, 
which  was  the  work  of  fellow-servants  of  the  plaintiff,  is  opposed  to  the 
elementary  principles  upon  which,  in  such  cases,  the  liability  of  the  master 
rests.  The  role  is  that  the  duty  of  furnishing  safe  appliances  and  structures 
for  the  work  of  the  servant  is  one  which  is  laid  upon  the  master  himself, 
and  cannot  be  delegated  by  him,  so  as  to  relieve  himself  from  liability  for 
its  neglect. 

We  find  no  error  in  the  rulings  of  the  court  in  the  admission  and  rejection 
of  evidence. 

The  motion  for  a  new  trial  presented  the  question  of  excessive  damages. 
The  plaintiff  suffered  a  fracture  of  both  boued  of  the  lower  leg.  near  the  an- 
kle. He  was  conQned  to  bis  bed  six  or  seven  months;  did  not  wallc  about 
for  nearly  a  year;  tlie  injured  leg  is  two  inches  shorter  than  the  other;  be 
suffers  much  pain  from  rlieumatism  in  that  leg,  and  is  permanently  crippled 
in  tlie  ankle  joint.  The  recovery  of  $6,500  was  not  so  clearly  excessive  as  to 
warrant  setting  aside  the  verdict.  The  judgment  and  order  appealed  from 
should  be  affirmed.    All  concur. 


Keifeb  e.  Grand  Tbune  Bt.  Go.  of  Canada. 

{Supreme  Court,  Oeneral  Term,  Fifth  Department.    April,  1891.) 

Otvsmo  OF  DEFikni/T — Appeai. — Watveb  of  Coxditionb. 

Where  an  order  opening  plaintiff's  default,  on  condition  that  be  pay  certain  costs, 
is  appealed  from  by  defendant,  after  refusing  to  accept  plaintitCs  tender,  which  or- 
der is  affirmed  on  appeal,  defendant  thereby  waives  the  right  to  demand  on  siBnn- 
ance  of  the  order  that  plaintiff  pay  such  costs  before  prosecuting  the  suit. 

Appeal  from  special  term,  Erie  county. 

Argued  before  Bwiqht,  F.  J.,  and  Maoombeb  and  Gorlbtt,  JJ. 

/.  W.  Rusaell,  for  appellant.     George  F.  Bratonell,  for  respondent. 

COBLETT,  J.  This  action  was  commenced  in  January,  1884,  by  the  plain- 
tiff to  recover  damages  for  causing  the  death  of  her  intestate.  Issue  waa 
joined,  and  in  November,  1887,  the  complaint  was  dismissed,  the  plaintiff 
failing  to  appear  when  the  caae  was  called  upon  the  circuit  calendar.  Yari- 
ons  delays  afterwards  occurred.  Finally  there  was  a  change  of  attorneys  on 
the  part  of  the  plaintiff,  and  a  motion  was  made  in  May.  liSS,  at  special  term, 
to  open  the  default,  which  was  granted  upon  payment  of  costs  included  in  the 
judgment  based  upon  the  dismissal,  and  810  for  opposing  the  motion.  These 
costs  were  to  be  paid  within  20  days.  Before  the  time  expired,  the  plaintiffs 
attorney  tendered  the  costs  to  the  defendant.  It  refused  to  accept  tliem,  man- 
ifestly for  the  reason  that  by  so  doing  it  would  waive  the  right  to  appeal  from 
the  order,  which  it  had  determined  on.  An  appeal  was  taken  to  this  court, 
where  the  order  was  affirmed,  (8  N.  Y.  Supp.  2300  ^^en  to  the  court  of  ap> 
peals,  where  tlie  appeal  was  dismissed,  (24  N.  £.  Bep.  1101.)  Thereafter  ap- 
plication was  made  at  special  term  by  the  defendant  for  the  following  re]i(d(: 
For  an  order  "requiring  her  to  pay  to  the  defendant  or  its  attorneys  the  sums 
required  to  be  paid  by  the  plaintiff  as  costs  by  said  order,  (order  opening  de- 
fault,) and  offsetting  against  the  amount  of  such  costs  the  costs  awarded  to 
the  plaintiff  upon  the  appeal  from  said  order,  and  staying  all  proceedings 
herein  on  the  part  of  the  plaintiff  until  payment  by  the  plaintiff  of  all  such 
costs,  and  for  such  other  and  further  relief  as  may  be  just  in  the  premises." 
This  was  heard  and  denied.  No  appeal  was  taken  from  the  order  entered 
upon  this  decision.  Then  the  order  from  which  this  appeal  was  taken  Mras 
made  at  another  special  term,  held  by  another  justice,  upon  the  same  facts, 
except  that  on  the  second  motion  it  appeared  that  the  defendant  had  paid  the 
costs  of  the  appeals.    After  the  affirmance  by  this  oourt  of  the  order  opening 


Digitized  by 


Google 


Sup.  Ct.]  WHITNEY   V.  BICHABDSON.  861 

the  default,  the  plaintiff  moved  for  an  open  commission  to  examine  witnesses, 
yrbich  was  opposed  soleiy  upon  the  merits.  That  application  was  granted, 
and  the  commission  issued.  The  order  now  appealed  from  is  based  upon  the 
assumption  that  the  tender  by  the  plaintiff  within  the  time  fixed  by  the  order 
opening  the  default,  and  the  refusal  by  the  defendant,  including  the  appeals 
and  the  other  acts  above  referred  to,  in  no  way  changed  the  position  of  the 
parties,  or  prevented  this  order  vacating  the  one  opening  the  default,  unless 
the  costs  were  paid  as  directed  in  the  order  appealed  from.  It  was  always  com- 
petent for  a  party  to  waive  a  condition  or  a  provision  made  in  his  favor  or  for 
liis  benefit,  even  though  the  provision  is  statutory  or  constitutional,  and  when 
once  waived  It  is  conclusive.  In  re  Cooper,  98  N.  T.  507-512.  All  the  cases 
are  to  the  sameeflect.  Woolner  v.  Hill,  Id.  576;  Stoats  v.  Garrett,  21  Wkly. 
Dig.  39,  affirmed  98  N.  Y.  630;  In  re  New  York,  L.  tt  W.  R.  Co.,  Id.  463; 
Titua  v.  Insurance  Co.,  81  N.  Y  410;  Sank  v.  Kidder,  50  N.  Y.  Super.  Ct. 
246.  An  election  or  waiver  once  made  cannot  be  recalled  or  revoked  Fowler 
V.  Ba7ik,  23  Abb.  N.  C.  133,  note,  pp.  145-172,  21 N.  E.  Rep.  172.  In  the  case 
at  bar  the  plaintiff,  by  the  order  opening  the  default,  was  compelled  to  pay  the 
money  imposed  as  a  condition,  within  20  days.  This  payment  was  for  the 
benefit  of  the  defendant.  The  plaintiff  offered  to  pay;  tlie  defendant  refused 
to  accept,  electing  to  pursue  a  different  remedy,  which  it  Old.  When  defeated 
in  the  remedy  chosen,  it  seeks  to  restore  itself  to  the  position  it  occupied  be- 
fore it  waived  payment.  This  it  cannot  do.  The  order  appealed  from  is 
based  on  the  assumption  that,  when  the  defendant  was  defeated  in  the  rem- 
edy it  elected  to  take,  it  could  obtain  the  full  benefits  of  the  original  order. 
The  affirmance  by  this  court  was  decisive;  tliere  being  no  power  granted  by 
the  order  of  affirmance  to  move  at  special  term  for  leave  to  set  aside  the  order 
opening  the  default.  The  acceptance  of  tlie  money  and  an  appeal  from  the 
order  would  have  been  entirely  inconsistent,  and  would  have  been  in  no 
sense  concurrent.  VaU  v.  Remsen,  7  Paige,  206;  In  re  Raber,  4  N.  Y.  St. 
Eep.  845 ;  Bennett  v.  Van  Syckel,  18  N.  Y.  481 ;  Canary  v.  KnowleH,  41  Hun, 
642;  Knapp  v.  Bioum,  45  K.  Y.  207;  Alexander  v.  Alexander,  104  N.  Y. 
643,  10  K.  £.  Rep.  37.    It  is  self-evident  that  a  stay  of  all  proceedings  on  the 

Sart  of  the  plaintiff  until  payment  of  the  money  cannot  be  granted  after  what 
as  occurred,  and  it  is  entirely  clear  that  the  special  term  cannot  set  aside  the 
order  opening  the  default,  in  case  of  non-payment,  aftersuch  appeals.  If  the 
plaintiff  can  now  collect  the  money,  it  must  be  by  execution  in  the  ordinary 
way,  under  section  779  of  the  Code  of  Civil  Procedure.  It  follows  that  th« 
order  appealed  from  must  be  reversed.    All  concur. 


Whitmet  «t  al,  V.  BiGHARDSON  et  al. 
{Supreme  Court,  General  Term,  Fifth  Department.    April,  1891.) 

■AaUEXTS— CONBTBUCTION  OP  GkANT. 

The  owner  of  land  executed  an  indenture,  which  was  acknowledged  and  recorded, 
to  the  owner  of  a  cheese  factory,  which  provided  that  he  "has  letten,  and  by  these 
presents  does  let,  grant,  and  demise, "  to  the  latter,  therig^htto  use  suiBcient  water 
noma  spring  on  the  land  to  run  the  factory,  "to  have  the  use  of  said  water  so  long 
as  the  same  shall  be  used  for  the  purpose  of  running  a  cheese  factory. "  Held,  that 
under  1  Rev.  St.  N.  Y.  74S,  J  1,  providing  that  every  grant  shall  pass  all  the  estate 
or  Interest  of  the  grantor,  unless  an  intent  to  pass  a  less  estate  appears,  the  ease- 
ment did  not  terminate  with  the  death  of  the  parties,  but  oontinued  so  long  as  the 
cheese  factory  was  operated. 

Appeal  from  circuit  court,  Erie  county. 

Charles  W.  Whitney  and  others  sued  Henry  W.  Richardson  and  others  to 
recover  rent.  The  defendants  appeal  from  a  Judgment  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Dwiaux,  P.  J.,  and  Macohbbb  and  Coblett,  JJ. 
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Chatiet  W.  Sickmon,  for  appellants.  Charlet  P.  WlMeker,  tor  respond- 
enU. 

CoRiiETT,  J.    At  the  time  stated  In  the  inatrument,  a  paper  was  ozecntetf 

of  which  the  following  is  a  copy: 

"This  indenture,  made  this  second  day  of  December,  1873,  between  Abner 
Orr,  of  the  town  of  Holland  and  county  of  Erie  and  State  of  New  York,  of 
the  first  I  art,  and  William  A.  Johnson  of  the  town  of  Collins,  cxiunty  and 
state  aforesaid,  of  the  second  part,  witnesseth:  That  for  and  in  consideration 
of  the  sum  of  one  dollar,  paid  by  the  party  of  the  second  part  to  the  party  of 
the  lirst  part,  he  has  letten,  and  by  these  presents  does  let,  grant,  and  demise, 
unto  the  said  party  of  the  second  part,  the  right  to  take  and  use  sufficient 
water  to  run  his  cheese  factory  in  Holland,  Iroin  a  spring  on  the  premises  of 
tiie  party  of  the  flrst  part  situate  about  thirty  rods  east  of  said  cheese  factory, 
and  being  the  same  spring  by  which  the  water  is  now  conveyed  to  said  cheese 
factory;  to  have  the  use  of  said  water  so  long  as  the  same  shall  be  used  for  tbe 
purpose  of  running  a  cheese  factory,  provided  the  said  party  of  the  second  part 
shall,  in  digging  fur  the  purpose  of  laying  and  repairing  pipes  for  the  purpose 
of  conveying  water  from  said  spring  to  said  cheese  factory,  fill  up  and  keep 
the  surface  level.  In  witness  wliereof  the  parly  of  the  flrst  part  has  hereunto 
set  his  hand  and  seal  the  year  and  day  flrst  above  mentioned. 

"Abner  Obr.    [l.  s.] 

"On  the  fifth  day  of  December,  1873,  came  before  me,  Abner  Orr,  to  me 
known,  and  acknowledged  that  he  executed  the  within  instrument  for  tbe 
purpose  therein  mentioned. 

"John  O.  Kilet,  Notary  Public  for  Erie  County." 

The  above  instrument  was  acknowledged  and  recorded  in  Erie  coanty 
clerk's  office  on  the  16th  day  of  December,  1873.  Johnson  died  in  1877,  and 
Orr  in  1880.  The  plalntifFs  became  the  owners  of  the  land  upon  which  tbe 
spring  stood  in  18b4,  and  the  defendants  became  the  owners  of  tlie  cheese 
factory,  which  continues  to  be  operated.  In  July,  1888,  this  action  was 
brought  to  recover  rent  from  the  defendants  for  using  the  waters  of  tbe  spring 
in  their  business  of  manufacturing  cheese.  Issue  was  joined,  and  a  trial  was 
had  before  a  justice  and  jury,  which  resulted  in  a  verdict  of  9100  in  favor 
of  the  plaintifTs.  A  motion  for  a  new  trial  was  denied,  and  tbe  defendants 
appealed  to  this  court  from  the  judgment  and  order. 

The  sole  question  on  this  appeal  is  whether  the  right  or  interest  created  by 
the  al)ove  instrument  was  simply  personal,  terminating  with  the  death  of 
Johnson,  or  whether  it  inured  to  the  benelit  of  the  cheese  factory  while  it  con- 
tinued to  be  used  as  such.  The  trial  court  held  that  it  terminated  with  the 
life  of  Johnson,  and  that  after  that  the  plaintiffs  were  entitled  to  the  value 
of  the  use  of  the  water  taken  for  cheese  manufacturing  purposes.  Upon 
that  ground  the  plaintiffs  recovered.  It  appears  from  the  instrument  and 
case  that  water  from  the  spring  had  been  used  for  tbe  purposes  of  this  fa(> 
tory  before  the  writing  was  executed.  The  word  "indeuturOi"  which  the  in- 
strument is  called,  imports  in  its  broadest  sense  a  conveyance.  The  term 
"grant"  is  deflned  as  the  passing  of  real  estate  from  one  to  another.  While 
the  instrument  in  this  case  was  in  form  executed  to  .Johnson,  yet  it  provides 
in  terms  for  the  use  of  such  water,  "so  long  as  the  same  shall  be  used  for  the 
purpose  of  running  a  cheese  factory, "  on  complying  with  certain  oondiUons 
therein  mentioned.  1  Rev.  St.  748,  §  1,  is  as  follows:  "The  term  •  heirs '  or 
other  words  of  inheritance  shall  not  be  requisite  to  create  or  convey  an  estate 
in  fee,  and  every  grant  or  devise  of  real  estate,  or  any  interest  therein,  here- 
after to  be  executed,  shall  pass  all  the  estate  or  interest  of  the  grantor  or  tes- 
tator, unless  an  intent  to  pass  a  less  estate  or  interest  shall  appear  by  express 
terms,  or  be  necessarily  implied  in  the  terms  of  such  grant."  InlfellUy. 
Mumon,  108  N.  Y.  453,  15  N.  £.  liep.  739,  it  was  adjudged  that  an  easement 
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to  carry  water  across  the  lands  of  another,  for  the  benefit  of  the  dominant  es- 
tHte,  is  an  interest  in  fee  or  of  the  freehold,  within  the  meaning  of  the 
statute.    In  that  case  the  instrument  was  not  aclcnowledged  or  recorded.    It 
MTSM- therefore  held  to  be  void  as  against  the  purchaser.     In  the  case  at  bar 
the  instrument  was  both  acknowledged  and  recorded.    The  omission  of  tbe 
words  "heirs  or  iissigns"  did  not  limit  tbe  extent  of  the  grant.    Nieoll  v. 
Railroad  Co.,  12  N   Y.  121;  Cole  v.  Lake  Co.,  54  N.  H.  242,  243-278;  Kirk 
V.  Richardson,  82  Hun,  434,  435.     A  cheese  faetory  in  the  neighborhood  or 
locality  may  be  of  great  value  and  convenience  to  tbe  surrounding  country. 
One  purpose  of  malting  the  instrument  was  manifestly  to  insure  the  contin- 
ued use  of  tbe  factory.     The  consideration  named  in  the  instrument  was  en- 
tirely immaterial.     Bliss  v.  Greeley,  45  N.  Y.  671;  Manufacturing  Co.  v. 
Veijlite,  69  X.  Y.  16.     The  speciHl  term,  in  denying  tbe  motion  for  a  new 
trial,  construed  the  instrument  as  personal  to  Joliimon.     A  careful  reading 
shows  no  such  limitation.    It  was  manifestly  intended  to  enable  the  factory 
to  be  kept  in  use.    The  fact  that  Johnson  was  then  its  owner  caused  the 
instrument  to  be  drawn  to  him.    Tbe  words   "heirs  or  assigns"  were  not 
used,  nor  was  it  necessary  that  they  should  have  been.     The  value  of  the 
cheese  factory  raiglit  be  practically  destroyed  if  the  right  to  use  the  water 
from  the  spring  should  be  confined  to  the  life-time  of  the  owner,  which  might 
be  of  short  duration.    The  whole  instrument  clearly  implies  tliat  its  central 
purpose  was  to  secure  water  for  the  use  of  the  factory  upon  the  conditions 
being  complied  with.     There  were  no  words  of  limitation  confining  such  use 
to  the  life-time  of  Johnson.     It  is  not  alleged  or  claimed  that  any  of  the  con- 
ditions contained  in  the  instrument  were  not  fully  performed  and  kept  by 
Johnson  and  his  successors.     The  form  of  the  indenture  showt<  that  it  never 
entered  into  the  contemplation  of  either  party  that  rent  should  accrue  or  be 
ccdlected.    Importance  was  attached  by  the  special  term  to  the  words  indicat- 
ing that  the  instrument  was  a  lease.     In  Genet  v.  Canal  Co.,  122  N.  Y.  505, 
25  N.  E.  Rep.  922,  it  was  held  that  a  contract  which  stated  that  the  plaintifiF 
and  her  husband,  as  parties  of  the  first  part,  for  certain  considerations  speci> 
fied,  "bath  leased,  and  doth  hereby  lease,"  to  defendant  certain  lands,  vested 
an  estate  in  fee  in  the  coal,  etc.,  which  shows  that  calling  the  instrument  a 
"lease"  does  not  limit  its  construction.    Numerous  cases  have  been  decided 
upon  a  great  variety  of  facts  which  would  throw  no  particular  light  upon  the 
questions  involved  in  this  controversy     The  learned  justice  at  special  term 
states,  in  substance,  that  the  defendants'  contention  would  be  correct  if  the 
instrument  could  be  construed  as  one  executed  for  the  benefit  of  the  factory. 
But  he  limits  its  construction  to  the  use  of  Johnson  personally.     Having  ref- 
erence to  the  terms  of  the  grant  and  circamstances  surrounding  tbe  making 
of  tbe  instrument,  including  the  conditions  existing  at  the  time,  a  construe- 
tion  should  be  adopted,  if  the  language  used  will  admit  of  it,  which  secures 
the  l)eneflt  of  the  water  for  the  manufacture  of  cheese  so  long  as  the  building 
is  used  for  that  purpose.    It  is  a  fundamental  principle  of  construction  that, 
when  the  t4rnis  of  the  grant  are  doubtful,  they  will  be  taken  most  strongly 
against  the  srantor.    Kihner  v.  Wilson,  49  Barb.  86-88;  Herman  v.  Roberts, 
119  N.  Y.  37,  28  N.  E.  Rep.  442.     Coleman  v.  Beach,  97  N.  Y.  545.  cited  by 
the  learned  justice  at  special  term,  is  not  in  conflict  with  this  rule.    The 
learned  judge,  delivering  the  opinion  in  thut  case,  says,  on  page  553:   "The 
rule  governing  controversies  between  grantor  and  grantee,  by  which  the  lan- 
guage of  tbe  conveyance  is  to  be  taken  most  strongly  against  the  grantor,  has 
no  apphcation  when  the  dispute  occurs  between  parties  claiming  under  the 
same  conveyance,  and  who  are  entitled  to  the  benefit  of  the  same  rule  of  con- 
struction."    In  the  case  at  bar  the  grantor  invokes  one  rule  of  oonstructicHi, 
wiiich  would  benefit  him,  and  the  grantee  a  different  one,  which  would  se- 
care  a  different  result.     In  this  case  the  exact  question  is  whether  the  grantee 
tbaU  have  the  benefit  of  the  general  rule  of  construction.     Tbe  case  cited  at 
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special  term  has  no  applieation.  The  learued  counsel  for  the  respondents 
cites  Jackson  v.  Van  Hoesen,  4  Cow.  325,  in  support  of  his  position.  It  has 
no  application,  as  that  case  was  decided  before  the  Revised  Statutes,  when  the 
words  "heirs  and  assigns"  were  material.  It  follows  that  the  judgment  and 
order  must  be  reversed,  and  a  new  trial  granted.    All  concur. 


Lahocon  v.  Mayor,  Etc.,  of  toe  City  of  New  Toek. 
{Suvreime  Court,  Oeneral  Term,  Fint  Department.    February  13, 18B1.) 
1.  Kminbnt  Domaik—Compbnbation— Bulk-Head  Pbopebtt. 

In  determining  the  compensation  to  be  paid  for  balk-head  property  taken  by  • 
olty  in  the  construction  of  a  new  bulk-head  line  in  front  thereof,  the  measure  of 
oompensation  is  not  to  be  limited  to  a  capitalization  of  the  amount  whioh  miRht  be 
received  at  such  bulk-head  for  wharfage  and  cranage;  there  is  nothing  in  the  na- 
ture of  such  property  to  take  It  out  of  the  ordinary  rule  as  to  the  measure  of  com- 
pensation, which  is  the  market  value  of  the  property. 
S.  Same — Etidexce  of  Valcb. 

On  a  reference  to  take  proof  and  report  as  to  the  value  of  bulk-head  property  so 
taken,  reports  of  the  dook  department  of  the  city,  showing  that  it  had  bought  balk- 
head  property  and  wharf  rights  and  bulk-head  and  wharf  property,  were  offered 
In  evidence,  but  were  excluded  on  the  ground  that  the  deeds  should  be  produoed, 
as  they  might  show  that  the  property  so  purchased  comprised  more  than  had  been 
taken  from  plaintiff.  Held,  that  this  was  error,  as  the  evidence  was  competent^ 
and  it  was  for  defendant  to  limit  the  effect  of  the  admission  shown  thereby. 

Motions  to  conSrm  and  to  set  aside  the  reftort  of  a  refpree. 

Action  by  Walter  Langdon  against  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York.  On  the  report  of  a  referee  appointed  in  the  action 
to  talte  proof  and  report  the  same  with  his  opinion  as  lo  tlie  value  of  certain 
bulk-head  property  of  plaintiff  taken  by  defendants  for  public  purposes,  de- 
fendants moved  to  confirm  the  report,  and  plaintiff  moved  to  set  aside  the  re> 
port,  and  for  a  new  hearing. 

Argued  before  Yam  Brunt,  P.  J.,  and  Bartlett  and  Barrett,  JJ. 

W.  H.  Peokham  and  W.  J.  Marrin,  for  plaintiff.  Thomat  P.  Wicket,  for 
defendants. 

Van  Brunt,  P.  J.  It  has  been  determined  in  this  action  that  the  plaintiff 
was  entitled  to  recover  from  the  defendant  the  value  of  the  property  which 
was  taken  by  the  defendant  iu  the  construction  of  its  new  bulk-head  wall  in 
front  of  plaintiff's  bulk-iiead,  and  the  reference  which  iias  resulted  in  the  re- 
port now  before  us  was  to  take  proof  and  report  the  same  with  tiis  opinion  as 
to  the  value  of  the  property  so  taken,  both  at  the  time  of  the  taking  of  the 
property  and  also  at  the  time  of  tiie  liearing  before  the  said  referee.  The 
referee,  having  heard  the  proofs,  reported  that  in  his  opinion  there  was  no 
difference  in  value  between  the  time  of  the  taking  of  the  property  and  the 
time  of  the  hearing,  and  reported  in  favor  of  the  plaintiff  for  a  very  small 
amount  of  the  sum  which  was  claimed  by  him;  and  the  question  which  comes 
before  this  court  upon  the  presentation  thereof  is,  what  judgmen^bould  be 
rendered  upon  the  facts  established?  The  claims  of  the  parties  were  very 
wide  apart;  and  it  seems  to  us,  upon  an  examination  of  the  evidence,  that  the 
investigation  has  proceeded  to  a  considerable  extent  upon  an  erroneous  theory. 
It  seems  to  be  considered  that,  as  this  right  to  the  bulk-head  was  a  right  to 
collect  wharfage  and  cranage,  that  therefore  the  measure  of  compensations 
to  be  paid  to  tlie  plaintiff  was  to  be  necessarily  limited  to  a  capitalization  of 
the  amount  which  might  be  received  at  such  bulk-head  for  wharfage  and 
cranage;  and  in  the  opinion  of  the  learned  referee  very  copious  references 
are  made  to  the  opinions  of  tlie  court  of  appeals  in  these  bulk-head  cases  to 
sustain  this  view.  We  think,  however,  that  these  opinions  to  not  bear  this 
construction,  but  that  the  language  used  is  to  be  interpreted  in  view  of  the 
question  which  was  being  discussed  by  the  court,  and  presented  at  the  time. 
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When  this  case  was  before  the  conrt  of  appeals  the  court  discnssed  the  evi- 
dence, and  reversed  the  judgment,  because  it  appeared  that  the  experts  who 
were  examined  as  witnesses  for  tlie  purpose  of  determining  the  value  of  the 
property  taken  had  included  (and  the  referee  had  done  the  snme)  an  erroneous 
element  in  fixing  such  value;  and  all  that  was  decided  was  that  a  report  based 
upon  evidence  wblcb  had  taken  into  consideration  an  erroneous  element  of 
valuation  could  not  be  sustained.  There  seems  to  be  no  reason  why  the 
plaintiff,  because  of  the  peculiar  nature  of  the  property,  stands  in  any  differ- 
ent relation  to  the  power  exercising  the  right  of  eminent  domain  than  the 
owner  of  any  other  property,  nanie'y,  that  he  is  entitled  to  compensation  for 
the  properly  of  which  he  has  been  deprived;  and  the  ordinary  rule  governing 
Bucii  measure  of  compensation  is  that  he  shall  be  paid  the  market  value  of  the 
property.  Market  value  ia  ordinarily  arrived  at  by  conclusions  deduced  from 
transactions  in  property  of  a  like  character.  Persons  familiar  with  the  prop- 
erty and  with  dealings  in  property  of  a  like  character  are  called  upon  to  tes- 
tify as  to  their  opinion  of  its  value,  such  opinion  being  based  upon  knowledge 
acquireil  by  other  transactions.  "Market  value"  is  a  plain,  definite  term. 
A  marliet  signilies  not  only  that  tliere  sliall  be  sellers,  but  also  tliat  there 
shall  be  buyers,  because  tliere  can  be  no  market  where  everybody  wants  to 
sell,  and  nobo<ly  wants  to  buy,  or  where  everybody  wants  to  buy,  and  nobody 
wants  to  sell.  Therefore,  in  the  case  at  bar,  the  question  to  determine  was, 
what,  in  the  market,  could  the  plaintiff  have  obtained  for  these  rights  which 
be  bad?  The  fact  that  they  produced  a  certain  amount  of  income  may  have 
been  some  evidence  of  value;  but  it  was  by  no  means  conclusive,  nor  was  it 
the  best  evidence,  A  man  might  own  a  lot  on  Fifth  avenue,  and  be  able  to 
derive  very  little  rent  from  it,  and  yet  for  the  purposes  of  sale  it  would  be  of 
great  value.  So  it  is  established  by  the  evidence  in  the  case  at  bar  that  the 
mere  right  of  collecting  wharfage  and  cranage  was  but  a  small  incident  in 
what  was  the  market  value  of  the  ownership  of  such  right.  And  it  was 
shown  and  proven  in  this  case  that  to  a  certain  class  of  the  trade  which  Ciime 
to  the  port  of  New  York  these  bulk-heads  were  almost  a  necessity,  and  that 
this  hail  been  so  early  recognized  that  in  1858  the  legislature  had  passed  an 
act  whereby  the  exclusive  use  of  piers  and  bulk-heads  or  wharves  and  slips 
might  be  given  to  certain  classes  of  commerce  to  the  extent  necessary  for  the 
conducting  and  doing  the  business  in  which  they  were  engaged.  It  appeared 
that  the  large  steam-ship  companies  who  were  located  in  and  about  this  prop- 
erty were  desirous  of  acquiring  these  bulk-heads  in  order  that  their  access  to 
the  slips  might  not  be  interfered  with;  and  it  is  to  be  observed  that  this  ex- 
clusive use  which  is  authorized  by  the  act  of  1858  does  not  refer  only  to  the 
time  of  the  actual  occupancy  of  the  wharf  and  slip  by  the  vessel  itself,  but 
such  exclusive  use  may  be  kept  and  reserved  to  the  extent  necessary  for  the 
conducting  and  doing  the  business  in  wliich  the  companies  were  engaged  If 
it  is  necessary  to  keep  a  slip  vacant  for  an  incoming  boat,  although  nut 
actually  there,  in  order  that  the  business  in  which  they  are  engaged  shall  be 
properly  conducted,  clearly  such  right  can  be  reserved  under  that  act;  and 
the  result  of  the  ownership  of  this  bulk-head  right  by  these  large  steam-ship 
companies  was  substantially  to  prevent  their  being  interfered  with  in  the  oc- 
cupation of  the  slip  by  any  other  crafts  entering  for  the  purpose  of  getting  to 
the  bulk-head,  which  exclusive  use  was  an  absolute  necessity  fur  the  proper 
conduct  of  the  business  in  whicti  these  companies  were  engaged.  This  gave 
a  substantial  value  to  these  bulk-heads  far  in  excess  of  the  right  of  collecting 
wharfage  and  cranage.  The  learned  referee  states  that  if  the  estimate  of 
value  presented  on  the  part  of  the  plaintiff  is  adopted,  he  does  not  think  a 
reasonable  measure  of  compensation  for  the  destroyed  wharfage  rights  of  the 
plaintiff  as  they  have  been  limited  by  the  courts,  and  the  value  of  the  inci- 
dent of  preferential  use  wliicb  under  the  suggestion  of  the  oourt  of  appeals 
v.l8N.Y.s.no.7 — ^56 
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may  be  attached  thereto,  could  be  honestly  ascertained  and  fairly  measured; 
and  be  further  states:  "I  do  not  understand  that  what  is  stated  in  the  Kings- 
land  Case  concerning  this  incident  of  preferential  use  necessarily  requires  that 
I  should  determine  that  it  Ls  so  related  to  the  wharfage  rights  of  the  plain- 
tiffs in  these  cases  as  to  Justify  a  compensation  therefor  tremendously  in  ex- 
cess of  the  value  of  their  simple  and  uncomplicated  wharfage  rights."  But 
the  evidence  in  this  case  showed  l>eyond  question  that  the  market  value  of 
these  bulk-heads  was  far  in  excess  of  the  simple  wharfage  rights;  and,  if  that 
arose  from  these  preferential  rights,  liowever  problematical  they  might  be. 
the  city  had  no  power  to  deprive  the  plaintiff  of  his  property  without  paying 
that  which  this  property  was  reasonably  worth, — that  for  which  it  could  have 
been  sold, — whetiier  such  value  arose  from  preferential  rights  or  the  right  to 
collect  wharfage.  "Due  compensation"  means  paying  the  full  value;  and 
value  is  determined  by  what  a  thing  can  be  sold  for. 

In  view  of  the  condition  of  the  evidence  in  this  case  at  the  time  it  was  sub- 
mitted to  the  learned  referee,  we  concede  that  it  was  impossible  to  make  a  just 
and  fair  estimate  of  the  value  of  these  rights.  The  evidence  upon  the  part  of 
the  plaintiff  undoubtedly  gave  a  greatly  exaggerated  estimate  of  the  value  of 
these  privileges;  and  the  estimate  on  tiie  part  of  the  defendant,  on  the  other 
band,  ridiculously  small.  The  plaintiff  does  not  seem  to  have  been  entitled 
to  receive  an  award  as  large  as  Is  claimed  by  him;  neither  was  the  city  to  be 
allowed  to  appropriate  this  property  for  the  mere  bagatelle  of  the  capitaliza- 
tion of  the  wharfage  rights.  There  was  evidence  offered,  however,  which 
was  stricken  out  by  the  learned  referee,  which  might  Lave  afforded  a  fair 
ground  upon  which  an  estimate  of  value  might  have  been  founded.  The 
plaintiff  offered  in  evidence  the  reports  of  the  dock  department,  showing  that 
they  had  bought  what  in  some  instances  was  described  as  "bulk-head  prop- 
erty and  wharf  rights"  and  in  others  "bulk-bead  and  wharf  property"  at 
various  places  upon  the  North  river.  This  evidence  was  objected  to  solely 
upon  the  ground  that  the  deeds  should  be  produced,  as  they  might  show  that 
the  property  referred  to  in  the  report  comprised  more  than  that  which  had 
been  taken  from  the  plaintiff.  This  objection  was  sustained,  and  the  offer  of 
evidence  was  refused.  This,  we  think,  was  error.  If  the  plaintiff  had  a 
right  to  show  these  facts  upon  the  question  of  the  value  of  these  rights,  then 
this  evidence  was  competent;  and  if  it  was  to  be  limited  it  was  thedefendant 
who  was  called  upon  to  limit  the  same.  The  nature  of  the  evidence  is  not 
objected  to;  but  the  only  objection  is  that  the  deeds  should  be  produced. 
Now,  if  a  party  makes  an  admission  that  he  has  bought  certain  property  at  a 
certain  price,  that  admission  is  evidence;  and  if  he  wants  to  limit  the  admis- 
sion by  showing  that  the  property  Is  different  from  that  which  the  admission 
would  imply,  he  has  to  offei  evidence  to  show  the  limitation.  Thus  it  would 
appear  tliat  evidence  which  was  very  important  in  determining  the  value  of 
these  rights  was  excluded  from  consideration  by  the  referee;  and,  such  evi- 
dence not  having  been  admitted  or  considered,  and  not  being  in  the  record, 
as  far  as  this  court  is  concerned,  it  cannot  be  considered  by  us,  because,  if 
the  evidence  is  to  be  considered,  the  defendant  should  have  the  opportunity 
to  show  that  notwithstanding  these  admissions  the  property  purchased  was 
differently  situated,  and  of  a  different  character  from  that  taken  from  the 
plaintiff,  and  that  consequently  the  evidence  could  have  no  bearing  upon  the 
question  under  investigation.  The  value  of  this  evidence  is  peculiarly  great 
in  a  case  like  the  one  at  bar,  where  It  appears  that  it  is  difficult  to  fix  a  mar- 
ket value  dependent  upon  actual  transactions,  these  rights  not  being  the  sub- 
ject of  frequent  barter  and  sale,  so  as  to  enable  parties  familiar  with  the 
market  to  speak  from  actual  transactions,  but  their  opinions  being  of  necessity 
largely  dependent  upon  ideas  to  some  extent  speculative.  We  think,  there- 
fore. Uiat  there  having  been  an  exdnsion  of  evidence  which  was  competent,  and 
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the  investigation  in  respect  to  the  valne  of  this  property  having  proceeded 
upon  an  erroneous  theory,  this  report  should  be  sent  back,  in  order  that  the 
parties  may  Introduce  additional  evidence  upon  which  a  judgment  maj  be 
rendered.    All  concur. 

BlOBASDSON  V.  FOQABTT. 

(Supreme  Court,  Oeneral  Term,  Pytft  department    April,  1891.) 

IiiJR>i.ORD  AND  Tenant— Actios  for  Rent. 

Where  the  purchaser  at  a  forecloanre  sale,  to  prevent  snlt  to  set  the  sale  aside 
by  one  who  had  a  lien  on  the  land,  gives  him  a  pai-t  thereof,  and  affraea  to  make 
Um  a  deed  therefor,  and  the  latter  rents  the  premises  to  another,  judgment  tor  the 
tenant,  in  an  action  against  him  by  the  purchaser  at  the  foreolosore  sale  for  rent, 
is  proper. 

Appeal  from  judgment  on  report  of  referee. 

Argued  before  Uwight,  F.  J.,  and  Macoubeb  and  Gohlbit,  JJ. 

Jamea  Wood,  for  appellant.    Fred  W,  Noyet,  for  respondent. 

COBLEXT.  J.  This  action  w.hs  originally  commenced  before  a  justice  of  the 
peace  in  Livingston  county  by  Amariah  H.  Bradner  against  the  respondent 
In  August,  1882,  to  recover  S200  for  rent.  A  pleaof  title  was  interposed,  whidi 
alleged  that  one  Martin  F.  Linsley  was  the  owner  of  the  premises  producing 
the  rent,  and  that  the  defendant  was  Linsley'a  tenant.  Tiie  justice,  upon  the 
execution  of  the  proper  bond,  discontinued.  An  action  was  then  commenced 
in  tlie  Livingston  county  court.  The  complaint  delivered  to  the  Justice  was 
answered.  The  county  judge  was  disqualified,  and  the  case  was  transferred 
to  tills  court.  The  action  was  afterwards  referred.  The  original  plaintiff 
made  an  assignment  for  the  benefit  of  creditors  to  the  present  plaintift,  who 
was  substituted  in  hia  place.  The  aciion  was  tri<)d  before  the  referee,  who 
found  as  follows:  "First.  That  this  action  was  originally  commenced  in  the 
name  of  Amariah  H.  Bradner,  as  plaintiff,  before  B.  T.  Squikss,  Esq.,  a 
justice  of  the  peace,  to  recover  the  sum  of  two  hundred  dollars  rent  money, 
alleged  to  be  due  plaintiff,  pursuant  to  the  agreement  for  the  letting  the  prem- 
ises referred  to  in  the  complaint  by  tl)e  said  Bradner  to  the  defendant.  That 
the  defendant  appeared  in  said  action,  and  pleaded  title,  and  flied  his  bond  for 
the  purpose  of  removing  tlie  cause  to  the  proper  court.  That  thereafter,  and 
on  or  about  the  30tb  day  of  August,  1882,  the  plaintiff  brought  his  action  for 
the  same  cause  in  the  Livingston  county  court,  and  issue  was  joined  in  such 
action  by  ttie  service  of  the  defendant's  answer.  That  thereafter  such  action 
was  removed  to  this  court  upon  the  ground  that  the  county  judge  of  Living- 
ston county  was  a  material  and  necessary  witness  for  the  defendant  in  the 
prosecution  of  bis  defense  in  tliis  action.  Second.  That  the  ■  Beonet  Farm,' 
80  called,  and  of  which  the  premises  mentioned  in  the  complaint  was  a  parcel, 
was  sold  on  or  about  the  5th  day  of  April,  1873,  at  a  foreclosure  sale,  and 
Amariah  H.  Bradner  became  the  purchaser  thereof  at  such  sale,  and  took  a 
deed  and  conveyance  thereof.  Third.  That  one  Martin  F.  Linsley  was  a 
creditor  of  Ruel  H.  Blake,  the  defendant  mortgagor  in  suit  which  resulted  in 
said  foreclosure  sale.  Thatsaid  Linsley  was  a  subsequent  lienor  on  the  prem- 
ises sold  by  virtue  of  a  mortgage  on  said  premises  sold  at  said  sale,  given 
to  him  by  said  Blake  as  collateral  to  said  Blake's  bond  to  said  Linsley.  That 
said  Linsley  went  to  Greneseo,  the  pliice  where  such  sale  was  held,  on  the  day 
of  said  sale,  for  the  purpose  of  buying  said  farm  to  protect  the  lien  of  bis  said 
mortgage.  That  when  he  arrived  at  Greneseo  he  was  informed  that  the  said 
sale  had  closed.  Fmitth.  ThatthereaftersaidLinsIey  threatened  to  take  such 
legal  proceedings  as  were  necessary  to  set  aside  such  sale,  and  he  employed 
counsel  for  that  purpose.  Fifth.  That  thereafter  Alonzo  Bradner,  a  brother 
of  said  Amariah  H.  Bradner,  said  Martin  F.  Linsley  and  his  counsel  met  pur- 
suant to  arrangement  at  the  Tillage  of  Avon,  K.  Y.,  to  adjust  the  matter  in 
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dispute,  and  such  negotiations  were  then  and  there  had  that  said  Linaley,  in 
consideration  of  the  abandonment  on  his  part  of  his  proceedings  to  set  aside 
such  sale,  should  have  the  premises  mentioned  in  the  complaint,  and  known 
as  the  ■  Bed  House  Lot,'  secured  to  liim  by  a  deed  and  conveyance  thereof 
from  the  said  Amariab  H.  Bradner,  the  then  owner  of  said  premises.  Siaeth, 
That  said  Amariah  U.  Bradner  subsequently  declared  to  said  Linsley,  in  the 
presence  of  one  James  Yan  Ness,  that  lie,  Uradner,  understood  the  arrangement 
entered  into  as  above  found  between  said  Linsley  and  Alonzo  Bradner,  and  that 
he  would  execute  a  deid  of  the  said  premises  to  said  Linsley,  and  send  it  to 
him.  Seventh.  That  after  the  arrangement  at  Avon,  hereinbefore  found,  said 
Linsley  took  no  further  steps  to  set  aside  said  sale,  but,  pursuant  to  the  terms 
of  the  agreement  entered  into  at  the  conference  at  Avon,  abandoned  all  pro- 
ceedings in  that  behalf,  and  took  possession  of  the  premises  mentioned  in  tlie 
complaint  in  this  action,  fenced  oS  a  portion  thereof,  and  let  the  remainder 
of  said  premises  to  the  defendant,  James  Fogarty,  as  his  tenant;  and  sa:d 
Fogarty  as  such  tenant  accounted  to  and  with  said  Linsley  for  the  rental  value 
of  said  premises  to  their  mutual  agreements  from  time  to  time,  until  said 
Amariah  H.  Bradner  took  stejis  to  dispossess  said  Fogarty,  and  whicli  course 
on  the  part  of  said  Bradner  resulted  in  this  suit.  Biyhth.  That  said  Amariah 
H.  Bradner,  during  the  pendency  of  this  action,  made  a  general  assignment 
to  William  Richardson,  and  thereafter  died.  That  said  William  Bictiardson, 
as  such  assignee,  was  by  an  order  duly  made  substituted  as  plaintiff  in  this 
action.  Ninth.  That  said  Amariab  H.  Bradner  never  executed  and  delivered 
any  deed  or  conveyance  of  said  premises  to  said  Linsley,  nor  to  any  one  for 
him,  nor  has  any  deed  or  conveyance  ever  been  delivered.  Tenth.  That  said 
Martin  F.  Lmsley,  from  the  time  be  took  possession  of  the  premises  mentioned 
in  the  complaint  as  hereinl)efore  found,  has  at  all  times  since  been  in  contin- 
ual occupation  of  the  same,  either  by  himself  or  his  tenants.  Eleventh.  That 
the  defendant,  James  Fogarty,  hired  and  leased  said  premises  of  Martin  F. 
Linsley  upon  bis  own  behalf,  and  of  no  other  person.  Twelfth.  That  before 
this  action  was  commenced  in  the  justice's  court,  said  Amariah  H.  Bradner 
caused  a  notice  to  be  served  on  the  defendant,  in  which  he  chumed  to  be  the 
owner  of  said  premises,  and  thereafter  Fogarty  refused  to  pay  rent  until  he 
knew  to  whom  to  pay  it.  That  he  afterwards  paid  the  rent  money  to  Linsley, 
or  for  his  benefit,  and  took  Linsley's  bond  of  indemnity.  Thirteenth.  That 
at  or  before  the  joinder  of  issue  before  said  justice  said  Linsley  promised  the 
defendant  that  he  would  take  care  of  said  suit,  and  employed  counsel  for  that 
purpose.  1  further  certify  and  find  as  a  fact  established  before  me  on  the  trial 
of  this  action,  that  the  title  of  real  estate  came  in  question.  From  the  fore- 
going facts  I  find  and  decide — First,  that  the  premises  mentioned  in  the  com- 
plaint were  at  all  the  times  set  forth  in  the  complaint  owned  by  one  Martin 
F.  Linsley,  and  that  the  defendant  occupied  the  same  as  the  tenant  of  said 
Linsley  as  such  owner;  second,  that  said  defendant  became  and  was  indebted 
to  said  Martin  F.  Linsley  for  rent,  use,  and  occupation  of  said  premises,  and 
to  no  other  person;  third,  that  the  defendant  is  entitled  to  judgment  dismiss- 
ing tlie  complaint  in  this  action,  with  costs  to  be  taxed,  which  are  hereby 
awarded  to  the  defendant;  and  I  direct  judgment  to  be  entered  accordingly. 
Dated  April  18,  1890."  The  referee's  findings  were  warranted  by  the  evi- 
dence. Numerous  exceptions  were  taken,  and  many  requests  to  find  were 
made,  all  of  which  have  been  carefully  considered,  but  no  error  has  been  dis- 
covered which  would  warrant  a  rerersaL  Thtt  Judgment  must  be  affirmed. 
All  concur. 
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MAiraiMO  at  <d.  v.  Bbok  et  at, 
{Supreme  Court,  O^neral  Term,  FifOi  Department    Jannary  SS,  U01.) 

1.  AaaiONMENT  FOR  BeNBFIT  of  CrBSITOSS — EZOBBBIYE  FBBFBRBNOa. 

An  InsolveDt  debtor  gave  a  bill  of  sale  of  his  stock  of  ^oods,  oomprlBing  four- 
fifths  of  his  estate,  to  his  son,  a  large  part  of  the  consideration  being  an  alleged  ex- 
isting Indebtedness.  On  the  day  after  the  execution  of  the  hill  of  sale  the  debtor 
executed  a  general  assignment  for  the  benefit  of  creditors.  Held,  an  attempt  to 
create  a  preference,  in  violation  of  Laws  N.  Y.  1887,  c.  603,  (4  Bjbv.  St.  8th  Ed.  p. 
8612,  §  80,)  which  permits  preferences  only  to  the  extent  of  one-third  of  the  debtors 
estate  to  pay  wages  of  employes,  and  that  the  assignment  would  be  set  aside  at  the 
suit  of  a  creidltor.  Following  7  N.  Y.  Supp.  215. 
i.  Bake — Validitt  to  Eitest  Ai-lowbd  bt  Law. 

Excessive  preference  created  by  an  assignor  for  the  benefit  of  creditor*  with  the 
fraudulent  intent  of  evading  the  law  renders  the  assignment  absolutely  void ;  and 
the  rule  that  excessive  preferences,  when  innocently  created,  may  be  sustained  to 
the  extent  allowed  by  statute,  does  not  apply  to  such  a  case. 

Appeal  from  special  term,  Monroe  county. 

Action  by  George  O.  Manning  and  others  against  Louis  P.  "Beck  and  others 
to  set  aside  a  bill  of  sale  and  a  general  assignment  for  the  benefit  of  creditors 
made  by  defendant  Louis  P.  Becii.  The  following  opinion  was  delivered  by 
Adams,  J.,  at  special  term: 

"The  above  actions  were  tried  together,  and,  as  they  are  dependent  upon  the 
same  facta,  as  well  as  the  same  principles  of  law.  they  may  be  disposed  of  in 
like  manner.  The  evidence  clearly  establislies,  and  it  is  virtually  conceded, 
that  on  the  4th  day  of  January,  mU9,  the  defendant  Louis  P.  Beck,  who  was 
then  engaged  in  business  as  a  boot  and  shoe  dealer  in  the  city  of  liochester, 
executed  and  delivered  to  the  defendant  Weinberg  a  general  assignment  for 
the  benefit  of  hia  creditors,  by  which  be  transferred  and  assigned  all  of  the 
estate  he  then  possessed,  amounting  in  value  to  the  sum  of  about  $8,000. 
This  assignment  contained  no  preference;  but  on  the  day  prior  to  ita  execu- 
tion the  assignor  transferred  to  his  son,  the  defendant  W.  H.  Beck,  by  a  bill 
of  sale,  the  greater  portion  of  his  estate,  consisting  of  his  stock  of  goods,  fixt- 
ures, etc.,  which  amounted  in  value  to  the  sum  of  about  911>977.32.  The 
consideration  for  the  transfer  of  this  property  was  made  up  as  follows,  viz.: 
By  the  surrender  of  notes  amounting  in  value  to  the  sum  of  94,754.85,  which 
William  H.  held  against  his  father,  the  assumption  of  the  back  rent  upon  the 
store  formerly  occupied  by  his  father;  which  was  due  the  defendant  Wein- 
berg, and  which  amounted  to  $743.64;  the  assumption  of  the  payment  of  these 
notes  indorsed  by  the  son  fortlie  accommodation  of  his  father,  held  by  various 
parties  to  whom  bis  father  was  indebted,  and  amounting  in  the  aggregate  to 
9855.10;  the  payment  of  the  sum  of  0118.23  in  cash,  and  the  execution  and 
deliverytohisfatherof  twelve  promissory  notes,  amounting  in  all  to  $5,505.50. 
These  last-mentioned  notes  were  made  by  William  H.  Beck  to  the  order  of 
bis  father,  Louis  P.  Beck,  and  with  two  exceptions  were  made  for  the  precise 
amounts,  and  so  as  to  mature  at  the  same  time  as  certain  outstanding  notes 
which  had  been  indorsed  by  various  parties  for  the  accommodation  of  Louis  P. 
Beck.  They  were  subsequently,  and  prior  to  the  execution  of  the  assignment, 
delivered  to  the  several  indorsers,  from  whom  receipts  were  taken,  by  which 
they  respectively  agreed  to  take  up  and  surrender  at  maturity  the  notes  of 
corresponding  amounts  upon  which  they  were  liable;  the  design  obviously 
being  that  the  indorsers  should  pay  at  maturity  the  notes  upon  which  they 
were  severally  liable,  and  look  to  William  H.  Beck  for  reimbursement  out  of 
the  property  transferred  to  him  by  his  father.  The  two  notes  not  included 
in  this  arrangement  were  for  $6U0  and  91,000,  respectively,  and  were  trans- 
ferred to  Elizabeth  Rehm  and  Caroline  Beck,  the  wife  of  Louis  P.  Beck;  and 
they  at  the  same  time  surrendering  other  notes  which  they  held  against  him 
for  like  amounts.  Thus  it  will  be  seen  that  thu  entire  estate  of  the  defendant 
Louis  P.  Beck,  with  the  exception  of  about  93,000,  or  one-fifth  part  thereof, 
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was  disposed  of  by  this  bill  of  sale  for  the  express  purpose  of  paying  certain 
of  his  creditors  to  the  exclusion  of  others.  In  other  words,  by  a  cunningly 
devised  seheme  hesonght  tosccompllsh  by  indirection  that  wl]ich  he  was  pro- 
hibited from  doing  by  the  statute. '^  There  are  many  facts  and  circamstances 
developed  by  the  evidence  in  the  case  other  than  those  already  adverted  to 
which  tend  very  strongly  to  sliow  that  this  scheme  was  one  that  hud  been  ma- 
turing for  some  time;  that  both  father  and  son  were  parties  to  it;  and  that,  if 
the  defendant  Weinberg  was  not  an  active  participant  tlierein,  he  certainly 
profited  by  it  as  a  preferred  creditor,  and  for  that  reason,  if  for  no  otlier, 
could  hardly  be  expected  to  make  any  very  strenuous  efforts  to  thwart  it.  That 
a  transfer  of  property  made  under  such  circumstances,  and  with  such  an  in- 
tent, was  in  fraud  of  the  general  assigument,  and  consequently  void,  is  a  prop- 
osition concerning  which  there  is  scarcely  room  for  two  opinions,  and  for 
which  there  is  abundant  authority.  Spellman  v  Freedman,  7  N.  Y.  Sapp. 
698,  and  cases  there  cited.  It  is  truetliattlie  plaintiffs  miglit  have  called  upon 
the  assignee  to  bring  an  action  to  set  aside  such  a  transfer,  and  in  case  of  his 
refusal  or  failure  to  do  so  they  miglit  have  instituted  one  themselves  for  that 
purpose,  but  they  were  not  limited  to  this  remedy.  The  execution  of  the  bin 
of  sale  WHS  but  one  act  in  the  scheme  by  which  the  debtor  hoped  to  be  able 
to  surrender  his  entire  estate  into  the  hands  of  certain  of  his  creditors  for  their 
benefit,  to  the  exclusion  of  tlie  remaining  creditors.  The  execution  of  the 
general  assignment  was  another,  which,  standing  by  itself,  would  prottably 
excite  no  criticism,  but  which,  considered  in  the  liglit  of  the  former  and  otlier 
contemporaneous  acts,  is  seen  to  be  an  important  factor  in  the  attempted  fraud, 
as  well  as  in  the  result  sought  to  l>e  accomplished.  It  follows,  ther^ore,  that 
if  these  acts  were  contemporaneous,  and  are  but  parts  of  a  great  scheme  bj 
means  of  which  the  plaintiffs  are  to  be  defrauded  of  their  rights,  this  aetioa 
may  be  maintained,  and  tlie  bill  of  sale,  as  well  as  the  assignment,  may  be 
declared  fraudulent  and  void  as  against  them.  This  was  the  view  talcen  hj 
the  general  term  on  the  appeal  from  the  order  granting  the  injunction  herein, 
(see  opinion,  Macouber,  J.,  7  N.  Y.  Supp.  215;)  and  the  additional  evidence 
brought  out  upon  the  trial  seems  to  strengthen,  rather  than  weaken,  the 
ground  upon  which  that  decision  rests.  It  is  insisted  by  the  defendants' oouo- 
sel  that,  even  if  the  bill  of  sale  is  to  be  regarded  as  part  of  the  assignment,  by 
means  of  wtiich  creditors  are  preferred  in  excess  of  the  amount  authorized  bjr 
the  act  of  1887,  it  is  nevertheless  to  be  deemed  valid  to  the  extent  contemplated 
by  the  statute.  This  would  undoubtedly  be  the  case  if  the  excessive  prefer- 
ences Lad  been  created  innocently,  but  when  they  are  the  result  of  a  fraudu- 
lent intention  to  evade  the  law,  nnd  to  accomplish  that  which  the  law  prohib- 
ited, no  such  mle  can  be  invoiced.  The  entire  transaction  is  tainted  by  the 
fraud  in  which  it  was  conceived,  and  is  consequently  absolute  void.  Tiie 
plaintiffs  are  entitled  to  the  relief  sought,  with  costs." 

Argued  before  Dwight,  P.  J.,  and  Maoomber  and  Cojojat,  JJ. 

H.  H.  Woodward,  for  appellants  Louis  P.  Beck  and  H.  Israel  Weinberg. 
H.  B.  Halloek,  for  appellant  W.  H.  Beck.  Bdtoard  F.  WeUingUm,  for  ra- 
spondentB. 

Per  Cttbiam.  Judgment  appealed  from  afflrmed,  with  costs,  on  tlie  opin- 
ion of  the  special  term,  and  on  that  of  this  court,  reported  in  7  N.  Y.  Snpp. 
21& 

■  Laws  N.  7. 1887,  o.  608,  permits  pref  erenoes  to  the  extent  of  ene-thtrd  of  Vbm 
•r**  Mtats  for  the  purpose  <tf  piling  wages  of  employes,  eta 
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BioDOH  V.  AxLsaHANT  LuuBEB  Oo.,  limited. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April,  1891.) 

MaSTBR  Aim    BBBTAirr — DeFBOTITB  AFFLIAJ(0BB  —  CoUPBTBKOr  OV   FoBBItA.K  — Is- 
8TK0GTION8. 

In  an  action  by  an  employe  for  Injuries  alleged  to  have  been  oaused  by  defeottre 
oonstructlon  of  defendant's  premises,  it  is  not  error  to  refuse  to  charge  that  the 
jury  must  assume  as  a  matter  of  fact  that  the  foreman,  under  whose  orders  plain- 
tiff was  working  when  injured,  was  a  competent  man,  when  the  court  has  snomit- 
ted  his  competenoy  to  the  jury  in  a  charge  to  whiob  theie  was  no  ezoeptiOD. 
Samb. 

It  is  not  error  to  raf  nsa  requests  to  charge  wlien  the  mattera  Involred  have  pra 
Tiously  beea  charged  upon. 
Saxb — DUTT  OF  Sebtant. 

A  servant  may  assume  that  his  master's  premises  and  appliances  are  safe,  sad 
need  not  actively  inspect  them. 

Appeal  from  circuit  court,  Cattaraugus  county. 

£.  &.  M.  Rigdunsued  tbe  Alleghany  Lumber  Company,  Limited,  to  recover 
}r  personal  injuries.    Judgment  for  plaintifF,  and  defendant  appeals. 
Argued  before  Dwiqht,  P.  J.,  and  Macombeh  and  Corlbtt,  JJ. 
Gary  d  Rurmaey,  for  appellant.    J.  R.  &  M.  B.  Jewell,  for  respondent. 

CoRLBTT.  J.  The  defendant  was  a  corporation  operating  a  saw-mill  at 
3arrollton,  Cattaraugus  county,  K.  Y.,  and  was  doing  an  extensive  business 
u  manufacturing  luml^r.  In  October,  1885,  tbe  plaintiff  commenced  work- 
ng  for  the  defendant  in  its  mill  as  an  ordinary  day  laborer.  When  be  com- 
aenced  work  tbe  defendant  had  in  use  at  its  mill  stalls  or  compartments 
irected  for  the  purpose  of  holding  lumber  of  different  sizes.  These  stalls 
vere  placed  in  a  row  or  range,  abutting  upon  a  dock,  which  was  used  for 
oading  lumber  and  carting  it  away  to  be  put  upon  cars.  This  dock  was  a  high 
>hitform,  built  up  from  the  ground,  and  running  from  the  mill  a  distance  of 
ibout  20  rods.  Its  height  was  6  to  8  feet.  The  stalls  were  side  by  side,  and 
txtended  about  half  the  length  of  the  dock.  They  were  from  2  to  8  feet  in 
width,  and  from  12  to  14  I'eet  in  height  from  the  ground;  the  bottom  of  tbe 
italls  being  from  4  to  6  feet  below  the  dock  or  platform.  All  of  these  stalls 
>r  compartments  were  conslructed  in  this  way:  Two  standards  or  uprights 
were  placed  from  2  to  3  feet  apart,  resting  on  the  ground  from  4  to  6  feet  be> 
ow  the  dock.  The  standards  were  2  by  6,  and  placed  flatwise  towards  the 
umber  to  be  put  in  the  stall,  which  would  indicate  that  the  pressure  of  the 
lumber  on  the  standards  would  be  a  lateral  one.  Two  standards  were  also 
placed  at  the  same  distance  apart  of  like  dimensions,  in  substantially  tite same 
manner.  On  the  24th  day  of  October  the  foreman  of  the  defendant  directed 
the  plaintiff  to  go  down  from  tbe  dock  to  the  bottom  of  one  of  these  stalls^ 
which  was  empty,  except  a  few  loose  pieces  at  the  bottom,  and  take  oat  those 
pieces,  and  hand  them  to  tbe  foreman  on  the  dock.  The  plaintiff  obeyed  these 
instructions,  and  was  engaged  as  directed  when  the  adjoining  stall,  which 
was  tilled  withlumber.  immediately  gave  way,  and  came  down  upon  the  plaii^ 
tiff,  crushing  him  beneath  its  weight,  inflicting  severe  injuries.  It  is  insisted 
on  the  part  of  the  respondent  that  the  supports  gave  way  of  their  own  inherent 
weakness,  and  because  of  their  insuBiciency  and  improper  construction.  So 
far  as  tbe  evidence  discloses,  there  was  notliing  in  tbe  wealher  likely  to  cauae 
the  lumber  to  fail;  there  was  no  tempest  or  external  violence,  so  far  aa  ap- 
pears. When  all  the  stalls  were  full,  each  would  support  the  other,  and  thus 
prevent  tbe  lumber  from  falling.  Tbe  plaintiff's  claim  was  that  these  stalls 
were  improperly  constructed,  and  were  liable  to  fall  of  their  own  inherent 
weakness,  when  the  adjoining  stall  was  empty.  Tbe  appellant  claims,  and 
tbe  evidence  on  its  part  tended  to  show,  that  the  stall  was  properly  constructed 
in  tbe  usual  manner,  and  of  larger  timber  tlian  stated  by  the  plaintiff's  wit- 
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nesses.  This  action  was  brought  by  the  plaintifF  to  recover  damages  for  the  in- 
juries so  incurred.  Issue  was  joined,  andatrial  was  hadin  May,  1889,  before 
a  Justice  and  jury.  The  jury  found  a  verdict  in  the  plaintiff's  favor  of  94.500. 
A  motion  for  a  new  trial  on  the  minutes  was  denied,  and  the  defendant  ap- 
pealed from  the  judgment  and  order  to  this  court. 

The  trial  justice  charged  the  jury,  amunj;  other  things,  that  the  plaintiff 
claimed  that  the  timbers  were  not  of  sufficient  size  to  witlistand  the  pressure 
if  one  of  tlie  stalls  was  empty;  that  the  plaintiff  claimed  that  the  timbers  and 
supports  were  not  of  proper  dimensions  or  properly  arranged ;  that  their  sides 
were  presented  to  the  pressure,  instead  of  the  edges.     The  justice  called  the 
attention  of  the  jury  to  the  evidence,  and  charged  fully  as  to  the  testimony 
upon  each  side,  and  the  respects  in  which  the  witnesses  differed,  bearing  upon 
the  size  of  the  timbers  and  their  safety;  also,  in  reference  to  their  manner  ot 
construction,  and  all  the  other  questions  involved  in  the  case.    At  the  close 
of  the  charge  the  counsel  for  the  defendant  excepted  to  that  portion  which  he 
claimed  was  to  the  effect  that  the  question  was  wliether  the  stalls  were  prop- 
erly constructed.     In  reply  the  court  said  that  was  one  of  the  questions.     An 
exception  was  also  taken  to  that  part  of  the  charge  that  the  plaintiff  had  a 
right  to  expect  that  tlie  defendant  would  furnish  safe  appliances.     The  court 
in  reply  stated  that  the  counsel  understood  how  he  had  charged  on  that  sub- 
ject, but  said  he  had  further  stated  that  the  plaintiff  must  also  have  used  vig- 
ilance.   There  were  some  requests  to  charge,  though  the  above  are  all  the  ex- 
ceptions to  the  charge  as  made.     The  first  request  was  to  the  effect  that  the 
mere  fact  that  the  lumber  fell  was  not  of  itself  sufficient  evidence  of  negli- 
gence.    The  court  BO charged.    In  the  second  request  the  defendant  asked  the 
court  to  charge  that  the  jury  must  assume  as  matter  of  fact  that  Georgia,  the 
foreman,  was  a  competent  man.     The  court  refused  to  so  charge,  and  the  de- 
fendant excepted.    In  the  charge  as  made  the  trial  justice  had  fully  com- 
mented upon  the  evidence  of  Georgia,  calling  the  attention  of  the  jury  to  his 
evidence,  including  what  he  had  omitted  to  state,  submitting  the  question  of 
his  competency  and  credibility  to  the  jury.    There  was  no  exception  to  the 
charge  as  made  in  reference  to  this  witness,  and  it  was  not  error  for  the  court 
to  refuse  to  charge  that  the  witness  was  a  competent  man,  especially  in  view 
of  the  fact  that  the  question  had  been  submitted  to  the  jury  in  the  charge  to 
which  no  exception  whs  taken.     In  another  request,  the  learned  counsel  for 
the  defendant  assumed  that  the  court  had  charged  that  the  sole  question  was 
whether  the  stalls  were  properly  constructed.     The  court  replied  by  saying 
that  that  was  one  of  the  questions.    The  defendant's  counsel  also  asked  the 
court  to  charge  that  it  the  lumber  fell  in  consequence  of  nailing  at  the  top 
the  defendant  was  not  liable.     The  court  inquired  why.     The  counsel  said 
that  there  was  no  evidence  that  it  was  improperly  nailed.    The  justice  said 
that  he  did  not  remember  that  the  evidence  disclosed  how  it  was  nailed.    The 
counsel  then  assumed  that  if  the  falling  was  caused  by, the  nails  giving  away 
at  the  top  of  the  standards  the  plaintiff  could  not  recover.     The  court  replied 
that  it  could  not  so  charge,  because  it  might  l>e  that  If  it  gave  away  at  the 
top,  although  properly  nailed,  it  might  not  have  fallen  if  it  had  been  other- 
wise properly  constructed,  and  of  sufficient  dimensions.     The  same  request 
was  in  substance  repeated,  and  disposed  of  by  the  court  in  the  same  way,  to 
which  exception  was  taken.    It  will  thus  be  seen  that  every  material  question 
was  fully  covered  by  the  charge  of  the  trial  court;  that  no  material  excep- 
tions were  taken  to  any  portion  of  the  charge;  and  that  the  various  requests 
to  charge  were  properly  refused,  because  the  matters  involved  in  them  had 
been  previously  charged  upon ;  and  that  the  requests  left  out  some  important 
elements,  and  were  too  narrow.    The  testimony  of  witnesses  in  the  employ 
of  the  defendant,  in  the  nature  of  things,  including  their  credibility,  pre- 
sented questions  of  fact  for  the  jury.    It  is  a  familiar  rule  that  employes  have 
a  right  to  assume  that,  so  far  as  ordinary  diligence  can  accomplish  it,  the 
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master  will  furnish  proper  structures  and  appliances  to  insure  the  safety  of 
the  servant.  Kram  v.  liailway  Co.,  123  N.  Y.  1.  25  N.  E.  Rep.  206;  Mo- 
Govern  V.  RaUroad  Co.,  123  N.  Y.  280,  25  N.  E.  Rep.  878;  Palmer  v.  Canal 
Co.,  120  N.  Y.  170,  24  N.  E.  Itep.  802;  Goodrich  v.  Railroad  Co.,  116  N.  Y. 
898.  22  N.  E.  Rep.  397.  All  the  cases  are  to  the  same  effect.  Fuller  v.  Jet4>. 
ett.  80  N  Y  46;  Slater  v.  Jetoett,  85  N.  Y.  61-73;  Manniny  v.  Hogan,  78 
N.  Y.  615;  Devlin  v.  Smith,  89  N.  Y.  470;  DurMn  v.  Sharp,  88  N.  Y.  225; 
Hough  V.  Railroad  Co.,  100  U.  S.  213;  Fuchs  v.  Manufacturing  Co.,  12  N. 
Y.  Supp.  870.  In  Mullen  v.  St.  John,  hi  N.  Y.  567,  and  Cahalin  v.  Coch- 
ran, 1  N.  Y.  St  Rep.  583,  it  was  held  that  when  a  building  or  tool  falls  with- 
out known  cause  or  external  violence  it  is  some  evidence  bearing  on  the  ques- 
tion of  negligenca  "There  was  evidence  given  upon  the  trial  sufficient  to 
justify  an  inference  of  negligence  of  the  defendant."  Palmer  v.  Canal  Co., 
supra.  Tlie  same  is  true  on  the  question  of  contributory  negligence.  No 
active  duty  was  imposed  on  the  plaintiff  to  inspect  the  piles  of  lumber,  or 
their  proper  construction,  in  reference  to  the  question  of  safety.  That  duty 
devolved  upon  the  master.  The  servant  had  a  right  to  assume  that  the  piles 
were  properly  built  and  safely  secured.  He  was  performing  his  duty  under 
the  directions  of  the  master  when  the  accident  occurred.  All  the  cases  show 
that  the  questions  in  the  case  at  bar  upon  which  a  recovery  depended  were 
properly  submitted  to  the  jury.  Curtis  v.  Railroad  Co.,  18  N.  Y.  534;  Ed- 
gerton  v.  Railroad  Co.,  39  N.  Y.  227;  SeyMt  t.  Railroad  Co.,  95  N.  Y.  562; 
Breen  v.  Railroad  Co.,  109  N.  Y.  297,  16  N.  E.  Rep.  60.  The  Judgment  and 
order  must  be  affirmed.    All  concur. 


Havehsteb  et  at.  v.  Brookltn  Sugar  TtBrrstso  Go.  et  at, 
(Supreme  Court,  Special  Term,  Kings  County.    Deoember,  1890.) 
1.  Judombniv-Vacatino— Expiration  of  Tms  to  Answeb. 

Wbere  detendants  are  satisfied  with  an  interlocutory  judgment  rendered  in  aa 
action,  tbe  judgment  will  not  be  vacated  on  plaintiffs'  motion,  based  on  the  groand 
that  defendants'  time  to  ayawer  had  not  expired. 
9^  Bajib— Actios  AOArasT  Class. 

The  trustees  of  an  illegal  combination  of  oorporatlonB,  known  as  the  "Sugar 
Trust, "  brouf^ht  an  action  against  such  corporations  and  certain  of  the  holders  of 
trust  certificates,  as  representatives  of  the  class,  in  which  the  trustees  asked  leave 
to  account,  and  be  discharged  from  their  duties.  Held,  that  an  Interlocutory  judg- 
ment which  grants  the  trustees  substantially  the  relief  sought  would  not  be  vacated 
on  iheir  motion  because  all  the  certificate  holders  were  not  named  as  defendants  ia 
the  record. 
$.  Praoticb — FRAUsn.BNT  Extensions  ov  Tims  to  Anbwbk. 

Extensions  of  time  to  answer,  collusively  given  by  the  trustees  to  the  defendant 
corporations  composing  the  trust,  to  prevent  the  entry  of  judgment  on  application 
of  the  certificate  holders,  will  be  disregarded,  and  judgment  entered  notwith- 
standing such  extensions. 

4>  JtTDOlIBNT — UOTION  TO  VaOATB— WhO  HAT  JoiN. 

A  defendant  who  has  not  answered,  and  who  has  not  appeared  on  the  argument 
of  a  motion  to  vacate  the  judgment,  will  not  be  permitted  to  join  in  the  motion 
after  its  submission  for  decision. 

Motion  to  vacate  interlocutory  judgment. 

Action  by  Henry  O.  Havemeyer  and  others,  constituting  the  board  of  trus- 
tees of  tlie  Sugar  Refineries  Company,  (Sugar  Trust,)  against  tbe  Brooklyn 
Sugar  Refinery  and  the  other  companies  forming  the  "Sugar  Trust,"  which 
had  theretofore  been  adjudged  illegal,  (People  v.  Sugar  Refining  Co.,  3  N. 
Y.  Supp.  401,  affirmed  by  the  general  term  of  the  supreme  court  in  7  N.  Y. 
Supp.  406,  and  by  the  court  of  appeals  in  24  K.  £.  Rep.  834,)  and  certain 
holders  of  "trust"  certificates.  Tbe  object  of  this  action,  as  stated  in  the 
complaint,  was  to  obtain  a  decree  declaring  that  plaintifts  were  no  longer  re- 
quired to  continue  in  the  discharge  of  the  duties  as  members  of  such  board; 
that  the  "trust"  property  in  their  hands  be  sold,  that  tbe  persons  interested 


Digitized  by 


Google 


874  mw  TOBK  ■OFi-ijnacNT,  vol.  18.  [Sup.  CU 

in  the  same  be  ascertained  and  be  required  to  assert  their  dainis  in  this  ac- 
tion; that  they  be  enjoined  from  bringing  any  other  action  to  assert  sach 
rights;  and  that  plaintiffs,  on  accounting  for  the  property  in  their  bands,  be 
discharged  from  all  further  liability  in  the  premises.  Duncan  Cameron  and 
John  H.  Gleason  were  made  defendants  in  this  action  on  their  own  applica- 
tion as  holders  of  "trust"  certiflcates.  Defendants  Cameron  and  &leasoa 
move  for  the  appointment  of  a  receiver. 

While  the  action  brought  by  Havemeyer  was  pending,  Duncan  Cameron, 
as  a  certificate  holder,  sued  said  Havemeyer  and  his  associates  to  obtain  a 
speedy  settlempnt  of  the  affairs  of  the  "trust."  Plaintiff  alleged  that  though 
defendant  trustees,  in  the  action  brought  by  them,  averred  that  tliey  were 
willing  to  account  to  the  oertiticate  holders,  yet,  as  a  matter  of  fact,  they  were 
lueping  the  property  of  the  "trust"  together  at  great  expense  to  the  certifl- 
cate  holders  in  order  that  it  might  be  sold  in  bulk  so  as  to  prevent,  competi- 
tive bidding,  it  being  their  object,  together  with  others,  to  reorganize  the 
"trust"  for  their  own  Itenellt,  and  to  transfer  the  property  in  their  hands  to 
the  reorganized  body;  that  said  trustees,  in  ftitherance  of  their  scheme, 
had  made  the  firms  of  Nash,  Spaulding  &  Co.  and  Wormser  &  Co.  de- 
fendants in  the  action  brought  by  them;  that  said  firms  were  secretly  oo> 
operating  with  said  trustees,  and,  while  apparently  representing  the  interests 
<rf  the  certificate  holders,  they  were  really  endeavoring  to  delay  judgment  in 
said  action,  and  to  induce  the  certificate  holders  to  surrender  their  certificates; 
and  that  said  trustees  are  secretly  buying  up  certificates  in  abuse  of  their  trust. 
On  November  11,  1890,  Henry  W.  Slocuro,  Sleplien  V.  White,  and  Henry  O. 
Havemeyer  were  appointed  receivers  of  the  property  of  the  "trust."  On  No- 
vember 15, 189U,  the  special  term  entered  an  Interlocutory  judgment,  in  which 
it  was  adjudged  that  the  trustees  held  the  trust  property  in  trust  for  the  cer> 
tificiite  holders,  and  that  they  should  be  discharged,  and  account  to  the  cer- 
tificate holders.  The  trustees  were  given  80  days  in  which  to  make  a  full 
disclosure  to  the  receivers  of  all  their  doings  wliile  on  the  board  of  trustees, 
and  to  reader  their  account;  and  they  were  directed  to  immediately  turn  over 
to  the  receivers  the  trust  property,  including  the  stock  of  the  corporations 
composing  the  trust.  The  receivers  were  directed  to  ascertain  and  report  to 
the  court  the  best  disposition  to  be  made  of  the  property,  and  to  investigate 
the  condition  of  each  of  the  corporations  comprising  the  trust,  and  tbe  offi- 
cers and  employes  of  such  corporations  were  directed  to  make  full  disclosare 
to  the  receivers.  The  receivers  were  further  empowered  to  bring  and  defend 
all  necessary  actions.  The  account  of  the  trustees  and  the  objections  thereto 
were  directed  to  be  submitted  to  a  referee,  who  was  empowered  to  bear  testi- 
mony on  all  controverted  claims.  All  persons  were  enjoined  from  doing  any- 
thing which  might  embarrass  the  receivers  in  the  discharge  of  duties.  The 
trustees  now  move  that  this  interlocutory  judgment  be  vacated.  Fw  opinion 
on  motion  for  injunction,  see  12  N.  Y.  Supp.  126. 

Edward  M.  Shepard  and  Elihu  Root,  for  plaintiffs.  Lockwood  &  Hill,  tat 
defendant  Cameron. 

Pkatt,  J.  This  is  a  motion  by  plaintiffs  to  vacate  the  interlooutory  Judg- 
ment entered  herein  November  15,  1890,  on  the  ground  of  irregularity.  The 
irregularity  which  they  allege  is  that  tbe  defendants'  time  to  answer  had  not 
expired.  The  parties  who  are  prejudiced  do  not  make  the  motion;  it  is  made 
by  plaintiffs  alone.  So  long  as  the  former  are  satisfied  with  the  judgment, 
this  irregularity  need  not  concern  the  plaintiffs.  But  plaintiffs,  through  their 
counsel,  allege  that  they  are  prejudicMl  by  the  judgment.  In  answer  to  that 
contention  it  is  to  be  noted  that  the  judgment  grants  them  aubstaatiaUj  tbe 
relief  which  they  prayed  for  in  their  bill,  and  suob  as  was  entirely  appropriate 
to  the  allegations  therein  contained.  They  do  not  arer  tlwt  they  are  oertlO- 
eate  holders  in  tlieir  own  right,  nor  do  they  ask  any  relief  as  such.     Tbe  re- 
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lief  sought  by  them  is  that  they  should  hnre  leave  to  aoconnt  as  trustees,  and 
be  disc^rged  from  their  trust.  The  judgment  provideg  that  they  may  ac* 
«ount,  and  that  they  shall  be  discharged  by  final  judgment  when  they  have 
tuUy  accounted.  Meantime  the  court  has  appointed  receivers  to  take  the 
property  in  their  hands,  and  if  they  would  turn  it  over  to  the  receivers  their 
accoanting  will  be  a  very  simple  matter.  True,  tbey  say  the  property  in 
their  hands  is  inea{>able  of  being  actually  partitioned,  but  that  is  a  matter 
which  concerns  the  certificate  holders,  and  they  have  not  yet  complained. 
Besides  ttiat,  the  judgment  provides  for  all  that.  It  adjudges  that  the  prop- 
erty in  question  belongs  to  the  oertiQcate  holders,  and  provides  a  speedy 
aethod  for  ascertaining  the  nature,  extent,  and  valae  thereof,  so  that  they 
asay  obtain  the  benefit  of  it.  The  court  will  be  better  enabled  to  judge 
whether  the  property  can  be  actually  partitioned  or  not  when  it  learns  what 
It  cornsiatB  of;  and  it  appears  that  one  of  the  chief  representatives  of  the  plain- 
tiffs has  declined  to  inform  the  receivers  of  facts  necessarily  affecting  the 
value  of  the  stock  of  thH  constituent  corporations,  which  is  the  main  item  of 
property  in  the  plaintiffs'  hands.  Again,  plaintiffs  say  that  numerous  own- 
ers  of  950,000.000  worth  of  property  ure  not  yet  before  the  court,  but  plain- 
tifls  ought  to  have  thought  of  that  before.  They,  by  their  bill,  made  Messrs. 
Wormsers  and  Nash,  Spaulding  &  Co.  defendants,  as  representatives  of  all 
otiier  ceirtifieate  bolders.  If  they  wished  others  to  be  joined,  they  might  have 
joined  them,  or  brought  them  in  as  unknown  owners.  What  they  did  was  to 
tiring  in  certain  certificate  holders  as  representatives  of  a  class,  who  might 
4le(end  for  that  dass  under  section  448  of  the  Code.  The  court  has  now  taken 
tbe  subject-matter  of  action  into  its  custody,  and  proposes  to  deal  with  that  as 
«  proceeding,  to  a  certain  extent,  in  rem.  The  absent  part  owners  may  come 
In  under  the  judgment,  and  receive  Iheir  shares,  isecause  tbe  judgment  has 
t>een  entered  on  motion  of  certificate  holders,  who  move,  not  for  themselves 
alone,  but  in  behalf  of  all  other  certificate  holdei-s;  hence  the  court  will  pro> 
vide  for  those  who  are  not  actnal  parties  to  come  in  nnder  the  judgment.  In- 
^ked,  that  is  their  plain  right  and  plain  duty.  Travis  v.  Myers,  67  N.  Y.  542; 
jr«rr  V.  Blodgett,  48  K.  Y.  62.  I  repeat  that  this  motion  is  not  made  by 
certificate  holders.  Tbey  do  not  complain.  The  complaint  comes  solely  from 
tbe  trustees  of  the  sugar  trust,  as  such. 

Furthermore,  plaintiff's  counsel  were  asked  on  the  arguntent  to  state  wherein 
the  judgment  was  prejudicial  to  them,  in  order  that  it  might  be  modified  or 
amended,  if  necessary;  bat  they  utterly  refused  to  state  anything  on  that 
point,  or  to  discuss  the  merits  of  the  judgment  at  all.  They  stood  wholly 
on  their  alleged  technical  rights.  I  fail  to  see  bow  any  technical  right  at 
theirs  has  been  violated ;  for  if  the  right  to  answer  is  cut  off,  the  plaintiffs' 
bill  is  the  only  pleading  before  the  court.  It  was  claimed  on  the  hearing  of 
the  motion  for  the  appointment  of  receivers  that  a  reorganization  was  desir- 
able, and  the  eoart  can  already  see  that  that  must  be  true.  The  appointment 
«f  reoeivers,  and  the  judicial  ascertainment  of  the  value  of  the  property 
through  tbem,  are  the  first  and  necessary  steps  to  accomplish  tbe  reorganiza- 
tion. Can  it  be  reasonably  expected  that  certificate  holders  will  come  into  a 
teorganlzatlon,  or  that  they  or  anybody  else  will  bid  upon  the  property  for 
that  or  any  other  purpose,  unless  they  know  what  it  consists  of,  and  its  value? 
The  judgment  directs  that  the  receivers  shall  at  once  ascertain  and  report  to 
the  court  what  the  property  consists  of,  its  value,  and  tbe  best  disposition 
which  can  be  made  of  it,  for  the  interests  of  all  concerned.  In  fact,  it  looks 
to  immediate  action  and  immediate  report,  which  shall  inform  tbe  court  and 
«ertifleate  holders  of  the  nature  and  value  of  their  property,  so  that  they  can 
exercise  inldligent  judgment  as  to  tbe  course  which  they  will  pnrsue, — 
whether  to  have  tbe  property  sold  in  parcels  and  the  proceeds  distributed,  or 
go  into  a  scheme  of  reorganization.  It  therefore  seems  as  plain  as  anything 
1  be  that  tbe  ebief  difficulty  in  tbe  way  of  reorganization  is  the  ignoranca 
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of  everybody  except  plaintiffs  and  their  counsel  of  the  value  of  the  stock  of 
the  corporations  whicli  plaintiffs  lately  held,  and  that  is  the  chief  item  of  the 
property  in  question.  The  judgment  provides  for  the  ascertainment  of  that 
fundamental  fact  by  requiring  the  corporations  to  mal<e  discovery  and  dis- 
closure in  that  respect.  It  would  therefore  seem  that  reorganization  will  be 
hastened  by  obeying  this  provision  of  the  judgment,  instead  of  refusing  to  do 
it,  as  the  plaintiffs'  chief  instrument  (Mr.  Searles)  has  ali-eady  done,  and  then 
sending  counsel  to  court  to  move  to  vacate  the  judgment  on  teciinical  points, 
and  to  refuse  to  answer  a  plain  question  by  the  court  as  to  the  reason  why 
they  allege  that  the  judgment  will  retard  the  reorganization. 

It  may  be  as  well  to  note  here  the  answer  to  the  suggestion  that  the  provis- 
ions uf  this  judgment  necessarily  involve  delay  in  the  receivers'  report,  until 
an  examination  can  be  made  into  the  affairs  of  these  corporations.     That  is  a 
plain  mistake.    The  receivers  are  thereby  directed  to  make  report  from  time 
to  time.    Tliey  may  report  upon  the  value  of  the  stock  of  these  corporations 
just  as  soon  as  Mr.  Searles  and  the  other  oflBcera  of  these  corporations  will 
obey  this  judgment  by  disclosing  the  property  represented  by  that  stock,  but 
he  refuses  to  permit  these  receivers  to  ascertain  this,  and  thus  himself  pre- 
vents their  report.    Instead  of  assisting  them  in  that  work,  he  comes  to  court  to 
have  the  judgment  set  aside  which  provides  for  this  fundamental  disclosure. 
To  the  ordinary  mind  this  seems  a  very  puzzling  thing,  especially  when  done 
by  the  chief  advocate  of  speedy  reorganization.    The  counsel  refused  to  ex- 
plain this  mystery.     I  infer  that  they  were  not  at  liberty  to  do  so.     The  court 
must  therefore  draw  its  own  inferences,  one  of  which  is  that  the  provisions 
of  this  juiigment  are  riglit  on  the  merits,  and  tliat  they  are  in  the  interests  of 
the  certificate  holders  in  any  view,  especially  in  tiie  interests  of  those  who 
desire  a  speedy  and  fair  reorganization.     The  property  being  in  the  hands  of 
the  receivers,  and  its  value  being  known,  it  may  be  sold  or  turned  over  witli- 
out  delay  to  certificate  holders,  if  they  shall  unite  or  sell  for  its  fair  value,  to 
be  paid  for  in  part  with  certificates  of  any  substantial  portion  of  them  who 
wish  to  reorganize,  it  being  always  understood  that  they  shall  pay  the  fair 
value  of  each  share  to  each  certificate  holder  who  does  not  wish  to  unite;  but 
the  scheme  must  be  fair,  open,  and  above-board.    No  holder  must  be  forced 
or  allured  into  any  scheme.    He  must  be  able  to  act  upon  his  own  judgment 
as  to  what  is  for  bis  own  interests,  and  that  is  precisely  what  this  judgment 
means  by  requiring  this  disclosure  ot  facts  affecting  the  value  of  this  stock  in 
the  most  speedy  manner.    Before  the  receivers  were  appointed  the  property 
was  in  the  custody  of  a  body  of  men  who  had  no  legal  right  to  deal  with  it, 
whose  duties  were  defined  by  no  written  instrument,  who  had  given  no  se- 
curity for  its  safety,  and  who  refused  information  to  certificate  holders.    The 
plaintiffs  seemed  to  be  most  concerned  about  the  rights  of  Mr.  Gray,  the  re- 
ceiver of  the  North  River  Sugar  Refining  Company.     Those  rights  have  bees 
already  twice  considered  by  this  court,— once  at  general  term  of  the  first  de- 
partment, (10  N.  Y.  Supp.  632,)  and  again  in  this  department  by  Mr.  Justice 
CcLLEN,  on  Mr.  Oray's  motion  to  be  joined  as  defendant  in  this  action.    In 
neither  case  was  the  court  able  to  see  how  Mr.  Gray,  as  such  receiver,  had 
any  interest  in  the  property  in  question.    He  has  been  joined  as  a  par^  de- 
fendant here  on  bis  own  motion.     He  had  notice  of  this  application  for  this 
judgment,  and  instead  of  showing  why  it  should  not  be  entered  he  came  not 
at  all.     The  afitdavit  filed  in  opposition  to  this  motion  shows  that  he  does 
not  propose  to  take  any  part  in  this  action.    I  therefore  fail  to  see  why  Mr. 
Gray's  rights  in  this  action  should  be  any  concern  of  the  plaintiffs. 

After  the  argument  of  this  motion,  and  the  parties  had  dispersed,  an  afB- 
davit  of  Mr.  Talbot  was  sent  to  me,  wherein  he  states  he  is  the  attorney  for 
the  Brooklyn  Sugar  Refining  Company,  one  of  the  defendants  in  this  action, 
and  that  he  joins  in  the  motion  to  vacate  this  judgment.  No  one  appeared 
in  court  to  represent  him  or  liis  clients  on  the  motion,  so  far  as  I  could  ob- 
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serve,  and  he  now  fails  to  state  when  be  appeared  In  the  action.  He  further 
states  that  bis  time  expired,  but  had  been  kept  open.  Everything  appears  to 
have  been  Icept  open  in  this  suit  from  the  commencement  until  the  cer- 
tificate holders  began  to  act  for  themselves.  Mr.  Talbot  fails  also  to  show 
wherein  the  judgment  prejudices  his  client,  or  what  answer  he  desires  to 
make.  Indeed,  he  does  not  show  that  he  desires  to  make  any  answer.  To 
test  the  sincerity  of  bis  appearance,  what  answer  can  he  make?  Does  he 
wish  to  deny  that  these  trustees  have  property  which  does  not  belong  to  them, 
and  that  they  desire  to  deliver  it  up  and  account  to  the  true  owners?  The 
fact  is,  lie  did  not  appear  upon  the  argument  of  the  motion,  and  he  cannot 
now  be  regarded  as  joining  in  the  motion. 

Plaintiffs  further  claim  that  the  original  motion  by  Mr.  Cameron  was  not 
broad  enough  to  auttiorize  the  court  to  enter  the  judgment,  and  that  that  mo- 
tion was  waived,  abandoned,  or  withdrawn.  This  brings  us  to  a  technical 
view  of  the  motion.  We  may  observe,  in  the  first  place,  that  on  October  15, 
1890,  a  motion  for  judgment  was  duly  noticed  for  the  20th  by  Mr.  Cameron, 
a  certificate  holder,  wlio  was  joined  as  defendant  on  the  14tb.  He  did  not 
answer.  The  allegations  of  the  complaint  were  full  enough  for  him.  He 
Simply  insisted  tha^'  juil^'ment  sliould  be  entered  as  the  logical  result  of  the 
allegations  of  the  complaint.  The  ground  of  bis  motion  was  that  time  to 
answer  had  expired,  and  plaintiffs  did  not  mean  to  enter  judgment  promptly, 
but  wished  to  delay  that  result  until  they  could  accomplish  certain  schemes 
of  their  own.  This  action  was  commenced  July  26th  or  29th.  On  August 
20th,  judgment  might  have  been  entered.  True,  Mr.  Gray'.s  motion  to  be 
admitted  as  a  defendant  was  pending,  but  tliere  was  no  stay  of  proceedings. 
That  motion  was  decided  August  22d,  but  the  order  was  not  entered  until  Oc- 
tober 10th.  In  the  mean  time  Mr.  Gray  decided  that  he  would  not  answer. 
On  September  23U  Mr,  Gleason  appeared,  joining  himself  as  defendant,  and 
answering;  but  liis  answer  presents  no  question  as  against  the  plaintiffs'  right 
to  an  accounting  and  to  be  discharged  when  they  had  accounted.  As  already 
observed,  they  do  not  sue  as  certificate  holders,  and  seek  no  relief  in  that 
capacity.  i\lr.  Gleason  did  not  wish  to  raise  any  question  about  tlieir  riglit  to 
render  an  account,  and  all  other  points  which  he  desired  to  present  as  against 
tlie  trustees  as  such  could  be  raised  on  their  accounting.  The  other  points 
raised  by  his  answer  related  to  questions  whicli  might  arise  as  between  certifl> 
cate  holders,  and  may  be  properly  disposed  of  when  they  come  in  or  are  brought 
in  under  the  judgment.  Hence  he  joined  with  Mr.  Cameron  in  his  motion 
for  judgment,  which  was  in  behalf  of  himself  and  all  other  certificate  hold- 
ers. The  judgment  is  therefore  plainly  not  for  himself,  but  fur  all,  and  all 
may  come  in  under  it,  and  have  their  rights  settled.  Hallett  v.  Hallett,  2 
Paige,  15;  McKetizie  v.  L^Amouretix,  11  Barb.  516,  and  authorities  above 
cited.  This  motion  was  made  by  Cameron,  and  Gleason  joined  in  it.  It  is 
not  true  that  it  was  waived,  withdrawn,  or  abandoned.  On  the  contrary,  it 
was  vigorously  pressed.  The  court  determined  that  it  would  not  decide  the 
motion  at  once,  but  reserved  the  question,  and  substantially  so  stated  in  the 
order  appointing  the  receivers.  On  the  return-day  of  the  order  to  show  cause, 
and  on  the  argument,  there  was  no  pretense  that  any  party's  time  to  answer 
had  been  extended,  or  tliat  any  technical  obstacle  stood  in  the  way  to  the  en- 
try of  judgment,  except  Mr.  Gleason's  answer,  and  he  joined  in  asking  for 
judgment,  as  above  stated.  Since  all  parties  had  notice  of  the  motion,  tliey 
are  bound  by  the  Judgment.  But  there  is  another  and  broader  view.  The 
corporations  defendant  are  simply  instruments  in  the  hands  of  plaintiffs,  who 
elected  all  the  directors,  and  the  latter  elected  the  oflBcers,  and  most  of  the 
plaintiffs  bold  otBces  in  these  corporations.  Mr.  Searles  is  an  ofilcer  of  four 
or  five  of  them.  Mr.  Gurgensen  of  anotiier,  and  Mr.  Stursberg  of  two  more. 
Now,  if  the  plaintiffs  can  delay  by  merely  extending  time  to  their  own  instru. 
ments,  by  obviously  collusive  agreements,  then  the  action  would  never  be  In 
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oondition  for  certificate  boldera  to  obtain  judgment,  which  will  be  a  reproach 
to  the  administration  of  jostice.  I  have,  therefore,  no  doubt  of  the  power  of 
the  conrt  to  disregard  extensions  of  time  as  between  parties  situated  as  Uiea* 
plaintiffls  and  these  defendant  corporations  are,  because  I  am  satisfied  Uiey 
were  collusirely  given,  if  given  at  all,  for  Uie  purpose  of  keeping  the  action 
open,  and  preventing  the  entry  of  judgment  on  tlie  application  of  certificate 
bolden.  It  is  a  significant  circumstance  in  this  connection  that  there  is  now 
an  entire  absence  of  any  a£9davit  in  behalf  of  any  one  of  the  defendant  cor- 
porations tending  to  show  that  they  desire  or  intend  to  interpose  an  answer, 
or  that  they  claim  to  have  any  honest  defense.  Indeed,  I  cannot  imagine  how 
they  could  raise  an  issue  upon  the  complaint.  There  is,  in  my  judgment,  no 
merit  in  this  action,  (motion,)  and  it  can  only  result  in  embarrassment  to  the 
receivers,  and  delay  in  settling  up  the  affairs  of  the  trust.  There  can  be  no 
doubt  that  a  speedy  reorgaitization  is  for  the  best  interests  of  oerti&cate  hold- 
ers, and  any  unnecessary  delay  would  be  injurious  to  all  parties  interested. 
It  is  clear  there  can  be  no  reorganization  except  through  the  recedvers,  and 
any  obstruction  placed  in  the  way  of  their  duties  will  delay  sucli  results.  If 
it  can  be  made  to  appear  Uiat  any  party  is  prejudiced  by  the  decree,  or  tluU  it 
is  imperfect  in  detail,  there  is  no  ditBculty  in  modifying  it  so  as  to  do  justice 
to  all.  It  must  be  clear  that  as  soon  as  the  value  of  the  trust  pr(q|>erty  can  be 
ascertained,  at  that  moment  the  exact  value  of  the  certificates  can  be  cons- 
pnted.  Until  then  ail  is  involved  in  doubt  and  uncertainty,  and  ai^  eti^ 
upon  the  receivers  delays  reorganization.     Motion  denied. 


Obafton  v.  Ukion  Fehrt  Oo. 
ICtty  Court  of  BrooKlvn,  Special  Term.    April  10,  USL) 

1.  PnioricB— Appsabance  bt  Attokjtet. 

In  an  action  against  a  corporation,  plahitifl,  after  expiration  of  Itsahartar, 
to  continue  the  action  against  the  directors  who  ware  in  olfioa  at  the  tima  of  the  az> 

plration,  but  notice  of  the  motion  was  served  on  two  only  of  the  directors.  Defend- 
ant's attorneys  appeared,  and  consented  to  an  adjournment,  field,  that  there  waa 
an  appearance  for  all  the  purposes  of  the  motion. 

>.  DlBSOLUTIOJI  OF  COHPORATlOIfS — AbXTEHBNT  0»  AOTIOS  IN  T<»*. 

Plaintiff,  in  a  pending  action  against  a  corporation  for  personal  injuries,  la  not  a 
creditor,  within  the  meaning  of  the  Revised  Laws  of  New  York,  providinK  that, 
upon  dissolution  of  a  corporation,  the  directors  shall  l>e  trustees  for  the  creoitora, 
with  power  to  settle  the  affairs  of  tlie  corporation ;  and  such  action,  on  expiratloa 
of  the  charter  of  the  corporation,  cannot  be  continued  against  the  directon. 

Action  by  H.  N.  Grafton  against  the  Union  Ferry  Company  to  recover  for 
personal  injuries. 

Backiia  dt  Matme,  for  plaintiff.  Lotore]/,  StoTie  &  Auerheuih,  for  defend- 
ant. 

Cleu ENT,  G.  J.  This  action  was  brought  to  recover  damages  for  a  personal 
injury  to  the  plaintiff  by  reason  of  the  negligence  of  the  employes  of  the  do. 
fendant,  and  was  commenced  on  March  27,  1890.  The  charter  of  the  defend- 
ant expired  on  November  9,  1890,  and  plaintiff  moves  to  continue  the  action 
against  the  directors  who  were  in  otBoe  at  that  time.  The  notice  of  motion 
was  served  upon  two  of  the  directors  only,  but  I  hold  that  the  attorneys,  by 
their  consent  to  adjourn,  appeared  for  all  the  purposes  of  the  motion.  At  com- 
mon law,  on  the  dissolution  of  a  corporation,  its  real  property  reverted  to  the 
original  owners,  its  personal  property  went  to  the  g^vemmoit,  and  all  debta 
due  to  and  from  the  corporation  were  canceled.  Otoen  y.  Smith,  31  Barh 
641,  and  authorities  there  cited.  This  rule  of  the  common  law  was  never 
adopted  in  this  country,  and  while,  without  any  statute,  an  action  at  law 
would  not  lie  by  a  creditor  against  a  defunct  corporation,  yet  a  ooart  of  ehai»- 
oety  would  enable  a  creditor  to  follow  the  assets  andcolleot  the  claim.  Baeam 
T.  Aotertovn,  18  How.  480.    By  the  BeviMd  Laws  of  this  state,  it  was  pg*- 
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Tided  that,  upon  the  dissolution  of  a  corporation,  the  directors  should  be  tlie 
trustees  of  the  creditors  and  stockholders,  with  full  power  to  settle  the  affairs 
of  the  corporation,  collect  and  pay  debts,  and  divide  among  the  stockholders 
the  remainder  after  the  payment  of  debts  and  necessary  expenses.  This  law 
was  re-enacted  in  the  Bevised  Statutes,  and  the  directors  of  the  defendant 
have,  since  the  expiration  of  the  charter,  been  acting  as  trustees.  By  section 
4.  c.  295.  Laws  1832.  it  was  provided  that  the  court  in  which  any  suit  was 
peniiing  against  a  corporation,  which  should  have  been  dissolved  by  the  ex- 
piration of  its  charter,  should  have  power  to  continue  the  action  until  final 
judgment.  Judge  Bapaii.0  held  in  McCulloch  v.  Norwood,  58  N.  Y.  562. 
568,  that,  under  this  statute,  the  new  representatives  should  be  substituted 
by  name;  and  also  said  that,  "unless  such  an  order  be  made,  there  is  nothing 
in  our  statutes  interfering  with  tbe  common-law  rule  that  the  dissolution  of 
the  corporation  puts  an  end  to  the  action,  and  that  all  subsequent  proceedings 
are  void."  The  law  of  1B32  was  in  force  until  1880,  when  it  was  repealed, 
(chapter  245.  Laws  188U.)  and  section  4  has  not  been  re-enacted,  (see  table. 
p.  35.  4  liev.  St.,  Banks,  7th  Ed.)  There  is  therefore  no  statute  in  force  in 
this  state  for  the  continuance  of  this  action,  unless  the  directors  are  to  be 
treated  aa  trustees  for  the  plaintiff.  An  action  abates  when  no  statute  exists 
for  its  continuance.  €hreelty  v.  Smith,  S  Story.  657 ;  Bank  v.  Colby,  21  Wall. 
609.  Therefore  tbe  only  question  on  this  motion  is  whether  or  not  the  plain- 
tiff is  a  creditor  of  the  defendant,  within  the  meaning  of  the  statute  befor#re- 
ferred  to,  as  to  tbe  powers  of  the  directors  in  office  at  the  date  of  the  expira- 
tion of  the  charter.  I  have  examined  the  definitions  of  the  word  "creditor," 
and  can  find  no  definition  and  no  authority  that  a  party  who  has  an  action 
pending  for  injuries  to  the  person  can  be  considered  as  such.  The  contrary 
was  held  in  1795  in  Stanly  v.  Ogden,  2  Root.  259,  262,  265.  The  meaning 
of  the  word  is  defined  in  Insuranw  Co.  t.  Meeker,  87  N.  J.  Law,  282,  300, 
and  in  Frazer  v.  Tunis,  1  Bin.  254,  and  in  the  various  law  dictionaries.  While 
It  is  a  hardship  to  the  pUiinliff  to  huld  that  the  action  cannot  be  continued,  it 
is  also  a  similar  hardship  to  the  plaintiff  who  sues  an  individual  for  personal 
injuries  when  such  individual  dies  pending  the  action.  It  was  probably  an 
oversight  on  the  part  of  the  legislature  tl)at  suction  4  of  tbe  law  of  1882  was 
not  re-enacted  in  the  Code.  Even  if  such  was  the  fact,  the  courts  have  no 
power  to  administer  tbe  law  except  as  it  is.  The  law  of  1832  was  in  force  48 
years,  and,  according  to  the  theory  of  the  plaintiff,  was  entirely  unnecessary; 
for  I  am  asked  to  construe  a  prior  law  of  the  duty  of  the  directors  towards 
creditors  and  stockholders  in  such  a  way  that  all  parties  having  claims  on  con- 
tracts or  suits  in  tort  had  their  remedy  against  the  directors  of  a  cor[)oratioa 
whose  charter  had  expired  without  reference  to  such  law  of  1882.  JiioUon  to 
continue  denied,  without  costs. 


Gibbons  et  at.  o.  BrssBU. 

(Ci«|/  Court  ((f  Brooklyn,  Oeneral  Term.    March  2S,  1891.) 

AonOH  ON  BtriLOINO  CoNTBAOT— AROHITBCT'S  CKKTIFI01.TB. 

A  building  contract  provided  that  the  work  was  to  be  done  to  tbe  saUsfaotlon  of 
the  architect,  to  be  shown  by  his  certificate.  In  an  action  for  a  balance  dae  thereon 
one  of  tbe  plaintUIs  taatlfied  that  the  work  htid  been  completed,  and  that  when  he 
applied  to  the  architect  for  a  oerttfioate,  the  latter  made  no  complaint  about  the 
work,  but  referred  to  some  damage  from  water,  and  said  defendant  was  "a  little 
cranl^, "  and  that  he  did  not  like  to  ^ve  a  certiflcate  until  defendant  waa  satisfied ; 
that  dMendant  onsht  to  settle,  etc.  Held,  that  it  was  proper  to  eubmlt  to  tb»  iwrj 
the  qnestion  whether  tbe  certificate  was  unreasonably  withheld. 
Buia— 4)nasTioii  *oa  Jcbt. 

The  qneition  whether  a  building  contract  was  sabstiantlally  parfoimed,  where 
the  evidence  la  contradictory,  is  peculiarly  one  for  a  Jury,  and  motions  to  ■^'"»'— 
and  far  the  direction  of  a  r«rdlot  are  property  denied. 
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S.  BixB— Rbtibw  oh  Afpbai. 

A  verdict  for  plaintiffs  on  oontradlotory  evidence  on  Bach  an  Issue  shonld  not  b« 
reversed  on  appeal,  especiall}r  where  it  appears,  from  a  redaction  of  plaintilb' 
claim  by  the  verdict,  that  the  jury  considered  the  evidence  on  the  part  of  defend- 
ant 

4.  Same— EviDBHOB. 

In  an  action  for  a  balance  claimed  under  a  building  contract  defendant  testified 
that  the  worlc  was  improperly  done,  causing  him  damage,  and  was  not  finished,  as 
required  by  the  contract.  Held,  that  a  question  to  him  whether  he  did  any  work, 
or  attempted  to  have  anything  done  that  was  not  a  remedying  of  "the  defect  and 
injuries"  he  had  testified  to,  was  properly  excluded,  as  calling  for  a  conclusion. 

Appeal  from  trial  term. 

Action  by  Michael  Gibbons  and  another  against  Thomas  Russell  for  a  bal* 
ance  claimed  to  be  due  on  a  building  contract,  and  for  extra  work.  Defend- 
ant  set  up  a  coiinler-clatm  for  damages  from  the  negligent  conduct  of  the  work 
by  plaintiffs,  and  testified  that  the  work  was  improperly  and  negligentljdone^ 
and  that,  in  several  particulars,  it  was  not  finished  as  required  by  the  con- 
tract and  specifications.  A  further  question  to  him,  "Did  you  make  any 
work,  or  attempt  to  have  anything  done,  that  was  not  a  remedying  of  the  de- 
fects and  injuries  that  you  have  testified  to?"  whs  objected  to  by  plaintiffs, 
and  excluded  by  the  court,  as  calling  for  the  witness'  conclusion,  and  defend, 
ant  excepted.  The  jury  found  a  verdict  for  plaintiffs.  Defendant  appeals 
from  the  judgment  for  plaintiffs  entered  thereon,  and  from  an  order  denying 
liiAnotion  for  a  new  trial. 

Argued  before  Clement,  C.  J.,  and  Osborne,  J. 

Theodore  F.  Miller,  for  appellant.     George  W.  Pearsall,  for  respondents. 

Osborne,  J.  On  or  about  April  13, 1889,  plaintiffs  entered  into  a  contract 
with  defendant  for  patting  an  extra  story  on  his  house  at  No.  803  President 
street  in  this  city,  for  the  sum  of  $2,000,  accorJing  to  certain  specifications. 
The  contract  provided  that  the  work  was  to  be  done  to  the  satisfaction  and 
under  the  direction  of  the  architect, — one  Covert, — to  be  testified  by  writing 
or  certificate  under  his  hand.  Plaintiffs  brought  this  action  to  recover  a  bal- 
ance of  $970.  alleged  tu.be  due  on  said  contract,  and  also  a  further  sum  of 
$50.50  for  extra  work;  in  all,  $1,020.50.  The  claim  for  extra  work  was  not 
disputed  by  defendant.  As  to  the  balance  alleged  to  be  due  on  the  contract, 
defendant  claimed  that  the  work  was  iJone  improperly,  and  not  according  to 
the  specifications;  that  it  was  not  done  to  the  satisfaction  of  the  architect,  who 
has  refused  to  give  a  certificate  to  that  effect;  and  that  he  tias  suffered  dam- 
ages by  the  negligent  conduct  of  the  work  to  the  amount  of  $500,  and  has 
been  compelled  to  expend  $513.53  to  complete  the  work  aa  contracted  for, 
which  amounts  he  counter-claimed.  On  the  trial  plaintiffs  had  a  verdict  for 
$770,  and  from  the  judgment  entered  thereon,  and  from  an  order  denying  a 
motion  for  a  new  trial,  this  appeal  is  taken.  At  the  close  of  the  plaintiffs' 
case  the  learned  counsel  for  the  appellant  moved  to  dismiss  the  complaint  on 
the  ground  that  the  architect's  certificate  had  not  been  given,  and  that  it  had 
not  been  shown  that  it  had  been  unreasonably  withheld,  which  motion  was 
denied,  and  the  refusal  excepted  to.  We  do  not  think  this  exception  was  well 
taken.  One  of  the  plaintiffs  testilled  that  the  work  called  for  by  the  contract 
bad  been  completed,  and  that  he  applied  to  the  architect.  Covert,  for  a  certifi- 
cate to  that  effect.  That  Covert  made  no  complaint  about  themanner  in  which 
the  work  had  been  done.  He  referred  to  some  damage  done  by  water,  and 
advised  plaintiff  to  see  defendant,  and  fix  the  matter  up,  adding  that  "he 
[Kussell^  ia  a  little  cranky,  and  I  don't  like  to  give  a  certificate;"  "that  he 
did  not  like  to  give  a  certificate  until  Mr.  Russell  was  satisfied;"  "that  he  was 
a  crank,  and  ought  to  settle  with  us;"  "hedidnotknow  the  reason  why."  We 
think,  on  his  testimony,  that  it  was  proper  to  submit  to  the  jury  the  question 
whether  the  architect's  certificate  bad  been  unreasonably  withheld.    If  tba 
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contract  had  been  completed,  aa  plaintiffs  testified,  it  was  the  duty  of  the  archi- 
tect to  furnish  the  certificate,  and  a  refusal  on  his  part  so  to  do  was  unreason- 
able.. Bank  v.  Mayor,  63  K.  Y.  337.  The  testimony  on  the  part  of  the  de- 
fendant sought  to  shov  that  the  work  was  improperly  and  negligently  done, 
tliereby  causing  him  damage;  and  that  in  several  particulars  the  work  was 
not  finished  as  required  by  the  contract  and  specifications.  Jliese  matters 
were  disputed  by  tlie  rebutting  testimony  on  the  part  of  the  plaintiffs,  and 
the  issue  was  accordingly  made  us  to  whether  the  contract  had  been  substan- 
tially performed.  This  was  peculiarly  a  question  for  the  jury  to  determine, 
and  we  are  therefore  of  the  opinion  that  the  motion  to  dismiss  and  the  motion 
for  direction  of  a  verdict  for  defendant  at  the  close  of  the  testimony  were 
properly  denied.  Nolan  v.  Whitney,  88  N.  Y.  648.  The  learned  counsel  for 
the  appellant  also  contends  that  the  verdict  was  contrary  to  the  weight  of  evi- 
dence. We  have  carefully  gone  over  ail  the  evidence,  and  are  unable  to  agree 
with  him  in  his  contention.  While  it  is  true  that  there  are  some  sharp  con- 
tradictions, we  can  see  no  valid  ground  for  interfering  with  the  verdict.  That 
the  jury  were  not  carried  away  by  passion  or  prejudice,  and  that  they  duly 
'  considered  the  evidence  on  the  part  of  the  defendant,  is  plainly  indicated  by 
the  reduction  of  $250  which  they  made  on  plaintiffs'  claim.  We  think  sub- 
Btantial  justice  was  done  between  the  parties.  The  exception  to  the  exclusion 
of  the  question  put  to  the  defendant  is  not  tenable,  for  the  reason  that  it  called 
for  a  conclusion  of  the  witness,  and  constituted  him,  instead  of  the  jury,  the 
judge  of  what  were  "defectsand  injuries,"  and  what  was  necessary  to  be  done 
to  remedy  them.  The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 


In  re  Sherman's  Estate. 
(Surroffotet'  Cowrt,  CVuiutaugua  County.    JaDoary  81, 1891.) 

1.  WnXS— COMSTBTTCTION— PABTIiLl,  InTBSTAOT. 

Testatrix,  in  ber  will,  stated  that  she  understood  that  a  fnnd  bequeathed  to  her 
by  her  father,  and  payable  at  her  mother's  death,  would  descend  to  her  son  and 
daughter  in  equal  amounts,  and  requested  her  son,  in  consideration  of  prior  ad- 
▼aocementg  to  him  in  larger  amounts  than  she  was  then  able  to  give  her  daughter, 
to  reltaquish  his  share  of  the  fund  to  the  daughter,  for  her  education  and  mainte- 
nance. Meld,  that  testatrix  died  intestate  as  to  this  fund,  and  that  her  hnsband 
was  entitled  to  his  distributive  share  therein. 
9.  Same — Advanoemektb — Evidence — Fbssumptioh. 

The  request  of  testatrix  that  ber  son  should  relinqnish  his  share  of  the  fend  In 
consideration  of  prior  advancements  gives  rise  to  the  presumption  that  saob  ad- 
vancements were  actually  made ;  and  where  the  son  does  not  dispute  the  fact  that 
th^  were  made,  the  burden  of  proof  is  on  htm  to  show  a  change  of  oircumstanoes 
sufttcient  to  avoid  them. 

On  judicial  settlement  of  the  estate  of  Sophronia  H.  Sherman,  deceased 
and  on  application  to  construe  her  will. 

A.  B.  Ottoway,  for  executrix  and  Abba  M.  Sherman.  JET.  C.  Kingsbury, 
for'Burke  L.  Sherman  and  George  W.  Sherman. 

Sherman,  S.  The  deceased  died  May  12,  1883.  She  made  her  will,  dated 
April  17,  1883,  appointing  her  sister,  Elizabeth  M.  Wright,  executrix.  She 
left  a  husband,  George  W.  Sherman,  and  one  son,  Burke  L.,  of  full  age,  and 
one  daughter,  Abba  M.,  a  minor,  aged  12  years,  her  only  surviving  heirs  at 
law  and  next  of  kin.  She  left  various  otiier  articles  of  household  furniture 
and  personal  property  which  she  bequeathed  to  her  husband,  her  two  children, 
and  other  relatives.  The  executrix  of  ber  will  has  received  from  the  estate 
of  ber  father,  Willis  Boyce,  a  separate  fund  of  (672.88,  to  which  this  proceed- 
ing relates,  from  which  there  remains,  after  paying  funeral  expenses  and  ex- 
penses of  administration  and  debts,  $530.11  for  distribution  to  the  heirs  and 
next  of  kin  entitled  thereto.  Tne  counsel  for  the  executrix  and  Abba  M. 
v.l3s.Y.8.no.7 — 66 
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Stierman,  minor,  claims  that  this  balance  should  ail  be  paid  to  Abba,  and  that 
neither  the  surviTing  husband  of  the  deceased  nor  her  brother,  Burke,  should 
receive  any  of  it,  by  reason  of  an  alleged  advancement  to  Burke  by  the  testa- 
trix in  her  life-time.     The  counsel  for  Burke  L.  SiiernMin  and  the  surviving 
husband,  George  W.  Sherman,  claims  that  such  husband  of  the  testatrix  and 
tier  said  son,  Burke,  and  daughter,  Abba,  should  each  receive  on  distribution 
herein  one-third  of  said  balance.     The  will  contains  this  pro  vision:  "I  having 
heretofore  advanced  money  to  my  son,  Burke  L.  Sherman,  to  a  larger  amount 
than  I  am  now  able  to  give  to  my  daughter,  Abba,  and,  there  being-  a  sum 
of  money  coming  to  me  from  my  father's  est:ite.  now  deceased,  at  the  death 
of  my  mother,  which,  as  I  understand,  will  go  to  my  two  said  children  in 
equal  amounts,  in  case  I  should  die  before  my  mother,  leaving  my  two  chil- 
dren me  surviving,  I  request  uiy  sun,  Burke  L.  Sherman,  to  give  bis  sliare  to 
his  sister,  Abba,  to  be  used  for  her  education  and  maintenance."     By  the 
win  of  Willis  Koyce,  father  of  the  testatrix,  his  wife  was  to  and  did  have  tlie 
use  of  tl\is  fund  during  her  life.    She  died  subsequent  to  tliedeath  of  her  said 
daughter,  Soplironia.    It  would  seem,  and  I  find,  that  the  testatrix  died  in- 
testate as  to  this  particular  fund.    She  does  not  undertake  to  dispose  of  it  by 
her  will,  but  gives  lier  understanding,  as  a  matter  of  law,  that  upon  the  death 
of  her  mother  it  would  go  to  her  two  children  in  equal  amounts,  and  requests 
that  her  son,  Burke,  in  consideration  of  her  prior  advam;ements  to  him  in  a 
larger  amount  than  she  was  then  able  to  give  to  her  daughter,  Abba,  sfaoald 
give  bis  share  to  his  sister,  Abba,  to  be  used  for  her  education  and  mainte- 
nance.   This  language  does  not  make  a  bequest  to  Abba  of  one-half  of  the 
fund,  or  of  any  part  of  it.     The  testatrix  was  evidently  mistaken  as  to  the 
legal  rights  of  her  husbaud  in  this  fund  on  distribution,  as  she  was  also  to 
the  legal  effect  of  her  advancement  to  her  son,  Burke.    The  important  ques- 
tion to  l>e  considered  is  whether  the  language  of  the  will  and  facts  here  given 
constitute  suiflcient  proof  of  an  advancement  to  Burke  by  his  mother,  tlie 
testatrix,  to  authorize  the  court  to  hold  that  such  advancement  was  aetually 
made.    No  oral  testimony  was  given  upon  the  hearing  herein  bearing  upon 
the  question  of  such  alleged  advancement,  or  of  any'chaoge  in  the  equitable 
or  legal  rights  of  the  respective  heirs  since  the  date  of  the  will.     The  learned 
counsel  for  Burke  did  not,  upon  the  hearing,  ail^e  or  claim  that  such  ad- 
vancement had  not  been  actually  made,  but  Maimed  that  circumstanceii  might 
have  changed  after  the  will  was  made  to  excuse  Burlse  from  complying  with 
the  request  ol'  his  mother  to  give  bis  share  in  this  fund  to-  his  sister,  Abba, 
for  her  education  and  maintenanee.    Abba  was  only  12  years  old  at  the  tdme 
the  will  was  made,  and  Burke  was  of  full  age.    If  there  was  such  an  ad- 
vancement, as  Is  alleged  in  the  will,  and  not  disputed,  Abba  is  entitled  to  her 
allowance  of  it  on  distribution,  notwithstanding  the  apparent  ignorance  of 
the  testatrix  as  to  the  distribntiou  of  estates  under  the  statutes;    I  am  of  ttie 
opinion  that  the  burden  of  proof  rests  upon  Burke  L.  Sherman  to  show  that 
no  such  advancement  had  been  made,  or  that  citcnmstanceB'  had  changed, 
avoiding  it.    I  do  not  regard  the  request  of  the  testatrix  to  her  son,  Burke, 
as  amounting  to  a  bequest,  or  as  of  any  importance  further  than  showing  the 
wishes  and  intent  of  the  testatrix,  as  Abba  would  be  entitled  to  the  l>ene6t  of 
snch  advancement,  if  actually  made,  without  such  request.     And  it  appear- 
ing that  the  fact  of  such  advancement  to  Burke  by  his  mother  in  her  life- 
time to  a  larger  amount  than  she  was  able  to  give  to  her  daughter.  AJ>1»,  is 
not  disputed,  and  appears  to  be  conceded,  I  find  that  it  was-  made.    In  Beede 
V.  Msiabrook,  79  N.  Y.  246,  the  court  say:  "Whether  a  gift  be  one  designed 
as  an  advancement  ia  always  a  question  of  intention,  and  is  generally  pre^ 
Bumed  when  property  is  received  by  a  son  from  his  father."    Aieaxmder  v. 
Altxander,  1  N.  Y.  St.  Bep.  608.    Such  presumption  is  increased  in  this  case, 
wtMre  the  sob,  receiving  the  advancement,  was  of  full  age^  and  tfae-<Mily  other 
hair  affected  bf  it  is  his-  sister,  now  a  minor,  and  who  was  only  12  yean  oid  at 
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tbe  date  of  the-  will.  The  property  conaiaU  of  a  single  itepi  of  money- ooming 
from  a  single  souree.  The  aocount  shows  «  small  inoreaae  of  interest  since 
its  receipt,  and  it  is'  improbable  Uiat  any  further  change  sinca  tbe  will  was 
inude  as  affecting  tbe  rights  of  tbe  several  persons  interested  therein.  Story, 
£q.  Jur.  §§  1202-1204;  WeUon  v.  Divine,  20  Bub.  9;  Hanford  v.  Sanford, 
5  Laus.  491 ;  Proteiu  v.  Molntyre,  5  Barb.  424;  Partridge  v.  Havens,  10 
Paige.  618;  aeotiona  75-77,  2  Be  v.  St.  p.  97.  I  direct  a  decree  that  Abba  M. 
Sherman  is  entitled  heiein  on  distribution  of  such  fund  of  9530.11  to  two- 
tbirda  thereof,  and.  that  said  George  W.  Sherman  is  ealitled  to  tbe  lemaiaing. 
one-third,  of  same. 


Lbatitt  t.  Ghasb. 

(Superior  Cowrt  af  New  York  City,  Oetieral  Term.    April  16, 189L) 

1.  Appbait-Reyibw— Weioht  or  Evidexce. 

Id  an  action  by  an  attorney  for  professional  services,  the  evidence  was  conflicting 
as  to  whether  an  agreement  fixing  the  compensation  therefor,  which  had  been  ab- 
rogated by  a  letter  from  plaintiff  to  defendant,  had  been  reinstated  by  the  with- 
drawal of  the  letter,  asolaimedby  defendant.  Held,  that  the  flnding  of  a  referee 
thereupon  in  favor  of  plaintiff  would  be  sustained  on  appeal,  although  defendant's 
testimony  was  corroborated  by  that  of  his  attorney,  who  was  a  brother  of  plalntUt, 
and  had  been  connected  with  him  in  business. 

i.  COHFEKSATION  OF  ATTORXET— EVIDESCB. 

The  defendant  and  plaintiff's  brother  testified  that,  after  the  ahrogaUoa  of  tbe 
original  contract,  other  agreements  were  made  as  to  the  compensation  to  be  paid  to 
plaintiff  for  servicies  he  was  to  render.  FlaintiiTs  brother  was  not  his  partner, 
and  no  relation  existed  between  them  which  authorized  him  to  bind  plaintiff  by 
special  contracts  made  for  him;  and  plaintiff  denied  that  he  had  knowledge  of  the 
agreement.  Held,  thata  finding  of  the  referee  that  plaintiff  was  not  bound  by  such 
agreemeuts  should  be  sustained. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  Brooks  Leavitt  against  Louis  S,  Chasot  Defendant  appeals 
from  a  judgment  for  plaintiff  entered  on  trial  by  a  referee. 

Argued  before  Ssdgwick,  C.  J.,  and  Freedua's  and  Iii«raecam.  JJ. 
HotMrt  0.  IngaraoU,  for  appellaot.    Auaten  &.  Fox,  for  leBpoodeot. 

Ingrahah,  J.  This  action  was  brought  to  recover  for  legal  setTices  ren> 
dered  by  plaintiff  to  defendant.  Tlie  substantial  queatione  litigated  before 
the  re&ree- are  questions  of  fact,  and  tbe  determination- of  ti)ia-..|jpe8l  baa  re- 
quired an  extended  examination  of  the  extremely  voluminous  briefs  and  a 
large  portion  of  tbe  testimony  before  the  referee.  There  was  a  sbarp  conflict 
oi  evidence  as  to  tbe  agreement  under  which  tbC' plaintiff  performed  theserr- 
loes.  Whether  It  was  under  the  agreement  made  October  1, 18H2,or  whether 
that  agreement  had  been  abrogated,  and  tbe  services  performed  without  a 
special  contract  as  to  the  compensation  to  be  paid,  depended  upon  whether 
the  referee  believed  the  testimony  of  the  plaintiff,  or  that  of  the- defendant, 
oorruborated  by  the  evidence  of  the  plaintiff's  brother,  who  had  been  con- 
nected with  plaintiff  in  business,  but  who  now  appears  us  attorney  for  the  de- 
fendant. It  was  conceded  that  a  letter  had  been  written  by  plaintiff  to  de- 
fendant on  December,  1888,  which  would  abrogate  tbe  agreement  of  October, 
1882.  Defendant,  however,  claims  that  that  letter  bad  beoi.  withdrawn,  and 
tbe  agieement  of  October,  1882,  reinstated.  Thai  qnestioa  waa  for  the  ref- 
eree. T±e  other  questions  were  passed  on  by  tbe  referee  in;  favor  of  plaintiff, 
and  his  findings  were,  I  think,  sustained  by  tbe  evidenoa.  It  is,  however, 
clear  that  the  evidence  did  not  so  greatly  pr^onderate  in.  fkvoD  of  the  defend- 
ant as  to  justify  the  court  in  reversing  the  judgment  on  the  ground  that  the 
conctusions  arrived  at  by  the  referee  were  against  tbe  weight  of  evidence.  I 
bave  arrived  at  this  result  after  extended  examination  of  the  oaae,  but  nm 
good  purpose  would  be  subserved  by  a  reference  to  the  testimony  which  has 
Kd  me  to  that  conclusion.    The  questions  of  law  presented  are  not  impor- 
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tanti  and  do  not  require  extended  consideration.  After  ttie  agreement  of  Oc- 
tober, 1887,  was  made  it  cannot  be  said  that  the  relations  that  existed  be- 
tween the  plaintiff  and  his  brother  were  such  as  authorized  plaintiff's  brother 
to  bind  bim  by  special  contracts  made  for  him.  The  referee  has  foand  that 
the  plaintiff  and  his  brother  were  not  partners,  and  that  Sliding  is  amply  sus- 
tained by  the  evidence.  Plaintiffs  brother  was  not  an  attorney,  and  the 
contract  was  made  with  the  plaintiff  alone.  Under  the  circumstances  as 
they  appear,  even  admitting  that  the  referee  believed  the  plaintiff's  brother 
and  the  defendant  as  to  the  agreements  tliat  they  made  between  themselves 
as  to  the  compensation  to  be  paid  to  plaintiff  for  services  he  was  to  render,  I 
think  the  referee  was  justified  in  finding  that  those  agreements  were  not  bind- 
ing upon  the  plaintiff,  unless  communicated  to  and  ratiQed  by  him,  and  such 
knowledge  of  the  agreements  or  ratification  was  expressly  and  strenuously  de- 
nied by  the  plaintiff.  The  question  having  been  left  to  the  determination  of 
the  referee,  and  be  having  found  the  disputed  questions  of  fact  in  favor  of 
the  respondents  upon  evidence  which  is  suflBcient  to  sustain  the  finding,  and 
no  principle  of  law  having  been  violated  that  requires  a  reversal  of  the  judg- 
ment, I  think  the  judgment  should  be  aSBrmed,  witii  costs.     All  concur. 


Caooato  v.  Rome,  W.  &  O.  E.  Co. 

(Sttperior  Court  of  New  Tork  CUy,  Oeneral  Term.    March  S,  1891.) 

Bboubitt  fob  Costs — Aotiok  bt  Administkatok. 

Under  Code  Civil  Proc.  N.  T.  §  3271,  providing  that,  in  an  action  by  or  against 
an  administrator  in  his  representative  capacity,  the  court  may.  In  its  disorsUon, 
require  the  plaintiff  to  ^ve  security  for  costs,  where  it  appears  that  intestate  left 
no  estate,  that  letters  were  taken  out  only  to  prosecute  a  claim  for  damages  in 
causing  his  death,  that  plaintiff  is  not  pecuniarily  respoasible,  and  the  oomplaint  is 
made  out  on  information  and  belief,  and  the  sources  of  information  not  given,  and 
affidavits  are  presented  showing  that  intestate's  death  was  caused  by  his  own  neg- 
ligence, a  proper  case  is  made  out  for  the  exercise  of  the  court's  discretion.^ 

Appeal  from  special  term. 

Andrea  Caccavo,  as  aOministrator,  sued  the  Borne,  Watertown  A  Ogdens- 
burg  Railroad  Company  for  causing  the  death  of  his  decedent,  and  appeals 
from  an  order  compelling  him  to  furnish  security  for  costs. 

Argued  before  Sedgwick,  C.  J.,  and  TiitrAX  and  Duoro,  JJ. 

Edward  J.  McQuire,  for  appellant.    Thomas  Spratt,  for  respondent. 

D0ORO,  J.  This  is  an  appeal  from  au  order  requiring  the  plaintiff  to  file 
security  for  costs.  By  section  3271,  Code  Civil  Proc.,  it  is  provided  that,  in 
an  action  brouglit  by  or  against  an  administrator  in  his  representative  capac- 
ity, the  court  may,  in  its  discretion,  required  the  plaintiff  to  give  security  for 
costs.  In  the  present  case  the  court  did  so  require,  and  upon  this  appeal  the 
only  question  presented  is  whether  any  grounds  existed  for  the  exercise  of  a 
discretion.  In  order  to  determine  this  question,  it  is  well  to  inquire  into  the 
general  principles  upon  which  the  Code  provisions  as  to  security  for  costs 
were  b.ised.  It  seems  to  have  been  deemed  wise  by  the  codiflers  to  assume 
the  pecuniary  responsibility  of  plaintiffs,  except  in  certain  specified  cases 
where,  from  the  nature  of  the  case,  irresponsibility  was  apparent,  or  deemed 
proper  to  be  assumed.  In  the  excepted  cases  the  plaintiffs  were  required  by 
the  Code  provisions  to  give  security  for  costs,  for  instance,  as  of  the  class 
first  referred  to, — an  infant  whose  guardian  ad  litem  had  not  given  security; 
and  in  the  second  class,  among  others,  non-residents  and  foreign  corporations. 
When  irresponsibility  was  certain,  security  was  generally  required;  the  right 
of  application  for  leave  to  sue  in  forma  paupens,  however,  being  accorded. 
In  a  case  such  as  the  present,  It  seems  in  harmony  with  the  policy  adopted  by 

*8ee  note  at  end  of  case. 
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the  codifiers  to  assume  the  responsibility  of  the  plaintiff.  If  irreaponsibility 
is.  iiowever,  conceded,  it  would  naturally  follow  that  this  circumstance  would 
suffice  to  make  a  ■prima  facie  case  for  the  requirement  of  security.  It  may 
be  sufficient  to  meet  this  case  that  an  administrator  satisfy  the  court  that  he 
has  a  good  cause  of  action.  In  the  case  presented  sufficient  appears  to  make 
it  unnecessary  to  pass  apon  the  question  above  referred  to.  It  seems  that 
the  allegations  of  the  complaint  are  upon  information  and  belief,  and  that  the 
court  was  not  informed  of  the  sources  of  the  information.  This  fact,  in  view 
of  the  specific  statements  in  the  affidavits  submitted  on  behalf  of  the  defend- 
ant as  to  the  circumstances  of  the  accident,  supplied  sufficient  ground  for  the 
exercise  of  discretion  by  the  learned  judge  below.  Upon  the  concession  of 
pecuniary  irresponsibility,  it  certainly  became  the  duty  of  the  plaintiff,  upon 
the  motion,  to  satisfy  the  court  that  he  had  a  good  cause  of  action,  and  this, 
it  must  be  assumed,  he  failed  to  do.  Order  affirmed,  with  910  costs.  All 
concur. 

NOTE. 

Seccsitt  roB  Costs— AonoN  bt  Administratob.  Id  Darby  v.  Condit,  1  Duer,  599, 
on  motion  to  require  on  administrator  to  give  security  for  costs,  the  court  said :  "We 
are  oleariy  of  opinion  that  the  disoreUonary  power  which  is  given  to  the  court  can 
only  be  exercised  when  it  la  rendered  probable  that  a  judgment  directing  the  plaintiff 
to  pay  the  costs  will  be  given,  and  that  the  seourity,  when  required,  must  in  all  casus 
be  made  to  depend  upon  the  ludgment,— that  is,  by  its  terms  is  not  to  be  valid  unless 
such  a  judgment  shall  be  rendered.  We  are  also  of  opinion  that  the  security  ought  not 
to  be  required,  even  when  the  estate  is  insolvent,  unless  it  appears  that  the  plaintiff 
is  himself  insolvent "  And  It  was  said  in  Norris  v.  Breed,  12  Abb.  Fr.  (N.  S.)  185,  that 
an  administrator,  who  was  appointed  in  the  state,  and  who  resides  within  the  juris- 
diction of  the  court,  would  not  in  general  be  required  to  give  security,  in  the  absence 
of  misconduct  or  bad  faith. 

This  discretion  is  properly  exercised  in  requiring  security  for  costs,  where  plaintiff 
is  the  attorney  in  fact  of  a  foreign  executrix,  and  was  appointed  administrator  for  the 
sole  purpose  of  bringing  the  action.  Carney  v  Bernheimer,  12  Wkly.  Dig.  91.  But  it 
was  neld  In  Fessenden  v.  Blanohard,  1 N.  Y.  Supp.  105,  that  an  order  to  compel  an  an- 
cillary administrator  to  give  secnrity  for  costs  is  properly  denied,  where  he  has  given 
security  for  the  faithful  performance  of  his  duties,  and  the  claim  sued  on  is  meritorious 
on  its  face,  though  it  is  the  only  assets  of  the  estate  in  New  York,  and  all  persons  In- 
terested in  the  estate  reside  outside  of  the  state.  And  furthermore,  as  the  Code  places 
the  requirement  of  security  for  costs  in  an  action  1}y  an  administrator  within  the  dis- 
cretion of  the  court,  and  as  he  is  not  personally  liable  for  costs  except  In  case  of  mis- 
conduct or  bad  faith,  defendant  is  not  entitled  to  require  security,  under  section  8268, 
simply  because  plaintiff  administrator  is  a  non-resident.  McDougal  v.  Gray,  4  N.  Y. 
Supp.  74. 

Dbath  bt  Wronofdi.  Aot.    As  to  actions  for  the  death  of  plaintiff's  intestate, 

resulting  from  defendant's  negligence  or  other  wrongful  act,  it  was  remarked  in  Koch 
V.  Keller,  2  Law  Bull.  90,  that  the  requirement  of  security  for  costs  therein  would  In 
most  cases  put  an  end  to  their  prosecution.  Where  the  action  is  brought  and  prose- 
cuted In  good  faith  by  the  administrator  for  the  death  of  his  intestate,  the  court  should 
not  require  security  for  costs  simply  because  the  estate  has  no  assets  other  than  the 
claim  in  suit,  even  though  it  be  insolvent.  Darby  v.  Condit,  1  Duer,  699 ;  Shepherd  v. 
Burt,  8  Duer,  645;  Healy  v.  Railroad,  1  Civil  Proc.  R.  15;  Ryan  v.  Potter,  4  Civil  Froc. 
R.  80;  Wassinger  v.  FenneU,  13  Civil  Proc.  R.  286;  Fagan  v.  Strong,  11  N.  Y.  Supp. 
766.  And  the  fact  that  the  administrator  is  the  only  next  of  kin  to  the  intestate  does 
not  alter  the  rule.    Wassinger  v.  Fennell,  supra. 

Rbvivxl  o*  Action.     The  section  requiring  an  executor  or  administrator  to 

,  ve  security  for  costs  has  no  application  to  an  action  begun  by  decedent  and  revived 
n  favor  of  bis  personal  representatives.    Sullivan  v.  Machine  Co.,  27  Hun,  270. 

Actions  against  Administkatobs.  Plaintiff,  in  an  action  against  administra- 
tors, will  be  required  to  give  security  for  costs,  where  it  is  shown  by  affidavit  that  he 
Is  pecuniarily  irresponsible,  though  he  may  be  prosecuting  his  action  in  good  faith. 
Murphy  v.  Travers,  60  How.  Pr.  801. 

TixB  OF  Application.    It  is  uniformly  held  that  the  party  desiring  security  for 

costs  must  make  application  therefor  at  the  earliest  opportunity;  and  defendant's 
laches  will  bar  his  light  to  require  security  from  an  administrator,  where  be  does  not 
move  for  it  until  after  there  have  been  two  trials  on  issues  of  law  raised  by  Us  own  de- 
murrers, and  the  complaint  has  been  dismissed,  but  the  dismissal  attarwaMaaetaside, 
wltlt  leave  to  ameod.    Facan  ▼.  Strong,  11 N.  Y.  Supp.  tSA. 
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fiB&BS  et  dl.  V.  MBTROFOI.ITAV  El..  Bt.  Go.  »t  al. 

{Superior  Court  of  New  York  Ctty,  General  Term.    April  6, 1891.) 

Vtxrrtio's — Dborsb— Estatk  Convbvbs. 

By  a -will,  a  share  In  testator's  real  estate  was  given  to  a  trustee  for  plafaitlifs' 
mother  during  her  life,  plaintiffs  to  take  the  remainder  in  fee  at  her  death.  Such 
share  was  set  off  in  partition,  in  which  all  persons  having  interests  in  the  ^tate 
were  parties.  Held,  that  such  parties,  who  received,  by  the  partition,  in  lien  of 
their  undivided  interests,  the  whole  of  the  fee  of  the  land  other  than  that  part  of 
it  conveyed  to  the  trustee  for  plaintiffs'  mother,  could  not  thereafter  olaim  any  in- 
terest In  that  part  of  the  land;  and  that, .on  the  death  of  their :mother,  plaintifft 
Itad  a  valid  tiUe  thereto. 

Appeal  from  speoial  term. 

Action  by  David  Sears,  Henry  F.  ^an,  and  Emily  E.  Sean  against  tbe 
Metropolitan  £Ievat«d  Railway  Company  and  tbe  Manhattan  Bailwaj  Com- 
pany. Defendants  appeal  from  a  judgment  for  plaintifTs  entered  on  triai  by 
the  court  without  a  jury. 

Argued  before  Skdgwiok,  C.  J.,  and  Tr0az  and  Ducnio,  JJ. 

Davies  &  Kapallo,  {Edward  C.  Jatnes,  of  coansel,)  for  appellants,  ff. 
Willett  Van  Meat,  for  respondents. 

Pbb  Cubiau.  It  to  claimed  by  the  learned  ooonsel  for  the  appellants  that 
the  plalntills  did  not  stww  title  to  the  land  appurtenant  easements  to  which 
have  been  taken  as  the  complaint  ctuu^es.  The««pf>oBed  defects  in  tbe  title, 
as  claimed,  arise  from  the  non-compliance  with  certain  of  the  proTisions  of 
the  will  of  one  Hoyt,  from  whom  tlie  title  comes.  If  the  land  is  a  part  of  a 
share  described  in  the  will,  wiuch  was  to  be  set  off  to  tbe  trustee  for  tbe 
mother  of  tbe  present  plaintiffs  for  her  life,  then  nnder  tbe  will  tbe  plaintiffs 
took  tbe  remainder  in  fee  at  her  dealli.  This  setting  off  was  actximpiished 
by  the  partition  suit,  to  which  all  persons  who  could  question  plaintiffs'  title 
to  tbe  land  were  parties.  Tlieee  parties  having  received,  in  lieu  of  undivided 
interests,  the  whole  of  the  fee  ef  ttie  other  parcel  of  land,  cannot  daim  that 
they  liave.an  unjdiTided  interest  in  tbe  land  conveyed  by  the  referee  to  Hoj't, 
as  trustee  for  plaintiffs*  mother.  The  mother  liaving  died,  the  Ic^l  estate  of 
the  trustee  then  eeaaed.  The  defendants  have  not  a  right  to  a  jury  trial  in 
this  case,  as  the  action  is  for  equitable  relief.  "TV lien  a  plaintiff  brings  an 
action  for  both  legal  and  equitable  relief,  in  respect  of  the  same  cause  of  ao- 
.tion,  tlie  case  presented  is  not  one  of  light,  triable  by  jury  under  the  constitD- 
Won."  Cogswell  v.  Railroad  Co.,  105  N.  T.  319, 11  N.  E.  Rep.  618.  Judg- 
.Dieut  a£9rmed,  with  costs.    All  concur. 


Coffin  «.  Atkins  et  al. 
(Sti|»erior  Court  nf  New  York  City,  Qmeral  Term.    April  B,  1891.) 

COVSKANT  TO  HeAT  BuiLDrNOS. 

A  deed  contained  a  covenant  by  the  grantee  to  "sapply  the  ateam  tor  heating  and 
the  hot  water  for  the  adjoining  buildingB  on  the  east  of  the  premises  hereby  odd* 
veyed,  as  now  connected, "  so  long  as  the  expenses  of  doing  so  shoald.be  paid  for  by 
dividing  them  equally  amonf;  the  buildings  using  said  steam  and  hot  water.  Heii, 
that  a  subsequent  grantee  of  the  premises  conveyed  conld  not  recover  the  expenses 
of  supplying  steam  and  hot  water  to  such  buUdings,  without  showing  that  such 
supply  to  the  buildings  was  as  they  were  oonneotea  at  the  time  of  the  deliveiy  of 
the  deed. 

Appeal  from  special  term. 

Action  by  Eupbemia  S.  Coffin  against  Elizabeth  Jane  Atkins  and  othen, 
for  an  accounting  of  expenses  incurred  by  plaintiff  in  supplying  steam  and 
hot  water  to  defendants'  houses.  It  appeared  that  plaintiff  and  defendants 
were  owners  of  adjoining  houses,  all  of  which  were  formerly  owned  by  ths 
same  person,  and  had  been  constructed  with  boilers  and  steam-beating  appa- 
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ratuB  in  the  cellar  of  one  of  them,  with  pipes  and  conuectioas  with  the  two 
next  adjoining  on  the  east;  that  such  former  owner  conveyed  the  house,  in 
which  were  the  boiler  and  heating  apparatus,  by  a  deed  con tainlogiH  covenant 
by  the  grantee,  for  lieraelf,  and  her  heirs  and  assigns,  that  sbeand  tliey  would 
keep  the  boilers  and  connei^tions  in  the  cellar,  and  would  "supply  the  steam 
lor  heating  and  the  hot  water  for  the  adjoining  buildings  on  ttie  east  of  the 
premises  hereby  conveyed,  as  now  connected,  ao  long  as  the  expense  of  sup- 
plying said  ateam  and  hot  water,  and  of  repairing  said  boilers  and  steam  and 
hot-water  QttiogS'and  connections,  which  are  now  in  the  cellars  of  said  build- 
ings, shall  be  paid  for  by  dividing  said  expenses  equally  among  the  buildings 
using  said  steam  and  liot  water. "  Sttbsequently  thetitle  to  the  premises  con- 
veyed by  this  deed  became  vested  in  plaintiff.  All  the  defendants  answered 
the  complaint,  but  only  the  defendant  Atkins  appeared  at  the  trial.  Plaintiff 
appeals  from  a  judgment  ilisniisiiing  the  complaint  as  to  the  defendant  Atkins, 
rendered  on  trial  by  the  court  without  a  jury. 

Argued  before  SiiaMjwiCK,  C  J.,  and  TkuaZ  and  DUOBO,  J  J. 

Udmund  Coffin,  Jr.,  for  appellant.  J)aly,  Hoyt  <b  Mason,  for  Atkins,  n- 
spondent. 

Drreno,  J.  TMs.is  an  appeal  from. a  Judgment.  Tt>e  covenant  in  the  deed 
of  July,  18B4,  reads  that  the  plaintiff  will  "8up{dy  the  steam  for  heating  and 
the  hot  water  for  the  artjohiing  buildings  on  the  east  of  the  pi'emises  hereby 
•conveyed,  as  taow  'Connect«d."  The  word  "-now"  refers  to  the  time  of  tt)e 
delivory  of  the  deed.  To  establish  his-cuse  it  l)eoa«ae  necessary  for  the  plain- 
till  to  ^sliow.  among  other  things,  that  the  supply  of  the  steam  and  hot  water 
'to  the  praniisf  8  in  question  was  as  they  were  connected  at  the  time  of  the  de- 
livery of  the  deed.  This  he  failed  to  do.  The  complaint  was  therefore  prop* 
erly  dismissed.    The  judgment  should  be  aillrmed. 

SsoomwoL,  O.  J.,  ooneurs  in  the-resolt. 


Emmitt  e.  Matob,.Bto.,  or  the  Qitt  of  New  Yosx. 
iJ9upe7ior  Cmirt  of  N«w  York  Otty,  General  Term.    April  ifl.  isn.) 

X  MVNIOIFiLL  COEPOBATION — AQUBDUOT  CJoMUISSION — SUSFBHBIOM  OF  ISerBOTOR. 

The  aqueduct  oommiMioners  of  the  oity  of  I^aw  York,  under  Laws  JS.  Y.  1888,  a 
490,  which  authorizes  th^n  to  appoint  and  fix  the  compeosation  of  iospectors  of 
the  work  of  constructing  the  aqueduct,  have  no  power  to  suspend  such  an  Inspeotor 
without  pay,  there  being  no  provision  in  the  statute  for  euoh  aaspeasloa ;  and  au 
Inspector  may  >eoover  pay  tor  the  time  during  which  he  was  so  suspended.  Fol- 
lowing Mullen  V.  Mnyo':  cto->  1^  ^-  ^-  t^upp.  3tiU. 
A  Same— flioHT  TO  Su.art— Estoppel  to  Cuom. 

While,  under  suoh  suspension,  an  inspeotor  ezaouted  a  written  agreement  with 
the  aquedaot  commissioners,  recritiug  bis  previous  appointment,  and  thereby  agree- 
ing that"  U  he  is  suspended  or  disobar^d,  for  any  cause  whatever,  while  in  t^ 
employ  of  such  commission,  •  *  •  hts  pay  as  such  inspector  shall  cease  from 
snd,aiter  the  time  of  sui^h  suspension,  subject  to  the  direction"  of  the  commission- 
ers. Held,  that  he  was  estopped  from  claiming  the  invalidity  of  the  agreement  as 
to  any  period  of  suspension  following  its  execution. 

£xc(^tUon8  from  jury  term. 

Action  1^  Albeit  Emmitt  against  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York.  On  April  25, 1887,  the  aqueduct  commissioners  of  the 
city  of  New  York,  created  by  Laws  N.  Y.  1883,  c.  490,  which  authorized  them, 
among  other  things,  to  "appoint  and  fix  the  compensation  of  suitable  eu- 
gineers  and  other  persons  to  supervise  and  inspect  all  work  hereby  author- 
ized," appointed  plaintiff  an  inspector  of  masonry,  to  supervise  the  work  of 
-construction  of  the  new  aqueduct;  and  be  thereafter  served  as  such  inspector. 
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except  during  several  periods  of  suspension  from  duty  by  the  commissioners, 
until  lie  WHS  Qnally  dismissed,  on  February  12.  1890.  On  January  23.  1889, 
during  one  of  such  periods  of  temporary  suspension,  an  agreement  in  writ- 
ing, reciting  his  appointment  as  inspector,  un  April  25,  1887,  was  entered 
into  between  plaintiff  and  the  commissioners,  whereby  he  agreed,  in  con- 
sideration of  being  so  appointed,  "fiiithfully  and  diligently  to  perform  the 
duties  assigned  to  him  as  such  inspector,"  etc.;  and  further  agreed  "that 
if  he  is  suspended  or  discharged,  for  any  cause  whatever,  while  in  the  employ 
of  such  commission,  *  *  *  his  pay  as  such  inspector  shall  cease  from 
and  after  the  time  of  sucli  suspension,  subject  to  the  direction  of  the  aqueduct 
commissioners."  The  action  was  brought  by  plaintiff  to  recover  bis  salary 
for  the  several  periods  during  which  he  was  suspended.  At  the  trial  the 
court  directed  a  verdict  for  defendants,  and  ordered  the  exceptions  to  be  beard 
in  the  first  instance  at  the  general  term. 
Argued  before  SEajGWiCK,  C.  J. ,  and  Truax  and  DuGRO,  JJ 
Hatch  &  WaTren,  for  plaintiff.  WiUiam  H.  Clark,  (Charltt  Blandy,  ot 
counsel,)  for  defendant. 

Per  Curiah.  Since  the  trial  in  this  action  the  main  question  of  law 
raised  by  this  appeal  has  been  passed  upon  favorably  to  appellant's  contention 
by  the  general  term  of  the  supreme  court,  in  Afullen  v.  Mayor,  etc.,  12  X.  Y. 
Supp.  269.  We  have  determined  to  accept  this  disposition  of  the  question  as 
correct,  for  the  purposes  of  this  appeal.  The  agreement  of  January  23,  1889, 
raises  a  question  which  should  be  determined  in  favor  of  the  respondent. 
The  plaintiff,  by  his  action  in  executing  this  agreement,  which  was  not  pro- 
hibited by  law,  and  did  not  relate  to  an  illegal  transaction,  is  estopped  from 
claiming  the  invalidity  of  the  agreement  as  to  any  period  of  suspension  fol- 
lowing its  execution.  It  follows  that  the  defendant  is  liable  only  for  compen- 
sation for  such  periods  of  suspension  as  preceded  January  23,  1889.  The 
judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  tin 
event. 


BOHWARZ  V.  Familt  Fuio)  Soo. 
(Superior  Court  of  Hew  York  City,  Oeneral  Ternk    AprU  t,  180L) 

Motion  for  reargument. 

Action  by  Lida  G.  Schwarz  against  the  Family  Fund  Society.  The  court 
directed  a  verdict  for  plaintiff,  and  ordered  "that  the  exceptions  talten  during 
the  trial  be  heard  in  the  first  instance  at  general  term."  The  general  term 
overruled  the  exceptions,  on  the  ground  that  the  case  did  not  show  that  de- 
fendant excepted  to  the  direction  of  the  verdict,  and  it  must  therefore  be 
deemed  that  he  acquiesced  in  the  direction,  so  thnt  the  general  term  had  no 
power  to  disturb  the  verdict,  and  all  prior  exceptions  taken  in  the  course  of 
the  trial  became  immaterial.    See  former  report,  12  N.  Y.  Supp.  717. 

Argued  before  Sedgwick,  G.  J.,  and  Freedman,  J. 

Charles  S  Noyea,  for  the  motion.    Blumenstid  d  Hiraoh,  opposed. 

Freedman,  J.  The  cases  alleged  to  have  been  overlooked  are  aU  cases  ia 
which  the  general  term  acquired  full  jurisdiction  over  the  wboto  case  by  ttM 
notice  of  appeal.    They  do  not  apply  to  the  case  at  ber.    Motion  denied. 
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Denton  o.  Eernoohan. 

{Common  Pleat  of  New  York  City  and  County,  Oeneral  IVm.    April  6, 1801.) 

NiouoiKCK— SuTFiauircT  or  Btidbnob. 

In  an  action  for  damages  to  premises  from  an  overflow  of  water  caused  bj  a& 
open  fanoet  in  an  upper  story,  there  was  no  proof  as  to  how  or  by  whom  the  fauoet 
was  left  open.  There  were  other  occupants  of  the  building  besides  the  defendant, 
who  was  merely  a  technical  tenant,  having  goods  stored  in  the  upper  story  under 
the  care  of  a  hired  man.  Held,  that  the  premises  being  occupied  in  common  with 
others,  and  there  was  no  eridence  that  they  did  not  have  access  to  the  faucet,  judg- 
ment for  plaintiff  will  be  reversed. 

Appeal  from  third  district  court. 

Action  Ijy  Frederick  S.  Denton  against  J.  Frederick  Kernochan,  to  recover 
for  damage  to  plaintiff's  goods  by  an  overflow  of  water.  The  wrong  imputed 
to  defendant  is  that  he  "negligently,  carelessly,  and  heedlessly  opened  and 
left  open  a  certain  faucet  appurtenant  to  his  premises,  whereby  the  water 
flowed  through  the  same  into  the  apartments  of  the  defendant,"  and  occa- 
sioned the  injury  complained  of.  One  Donnell,  tenant  of  the  fourth  and 
fifth  stories  of  the  building,  sold  defendant  a  lot  of  merchandise  there  depos- 
ited, and  defendant  agreed  to  pay  the  rent  until  he  could  dispose  of  the 
merchandise.  He  engaged  a  man  to  look  after  the  merchandise,  but  it  does 
not  appear  that  either  defendant  or  his  agent  was  ever  actually  on  the  prem- 
ises. Several  other  persons  were  occupants  of  the  building,  and  for  anytliing 
shown  to  the  contrary,  any  one  of  them  might  have  opene<I  the  fauoet.  There 
was  a  judgment  for  the  plaintiff,  and  the  defendant  appeals. 

Argued  before  Bischoff,  P.  J.,  and  Fbtob,  J. 

Mtlohell  di  Erlanger,  for  appellant.    Leonard  Baker,  for  respondent. 

Fbtob.  J.  Assuming,  what,  however,  is  questionable  apon  the  facts,  that 
defendant  was  technically  tenant  and  occupant  of  the  premises,  we  are  never- 
theless of  the  opinion  that  the  evidence  is  insu£Bcient  to  fix  him  with  liability 
for  plaintiff's  injury.  By  the  form  of  the  complaint,  and  it  could  not  be 
otherwise,  negligence  is  the  gist  of  action;  and  to  recover  it  is  incumbent  on 
the  plaintiff  to  show  that  the  negligence  of  the  defendant  was  the  occasion  of 
his  injury.  The  judgments  of  courts  are  founded  upon  proofs,  not  upon  sur- 
mise or  conjectures;  and,  to  overcome  the  legal  presumption  that  every  man 
fulfills  his  obligations,  evidence  must  be  produced  of  the  fact  of  a  breach  of 
duty.  True  it  is  that  one  must  so  use  his  own  as  not  to  injure  another;  but 
still  it  remains  to  be  shown  that  it  was  his  act  that  caused  the  injury.  In 
the  case  before  us  no  evidence  whatever  was  given  as  to  how  the  faucet  came 
to  be  open,  or  by  whom  it  was  opened,  or  bow  long  it  had  been  opened;  all 
that  appears  being  that  a  policeman  found  the  water  running  and  the  sink 
overflowed.  If  the  defendant  were  the  only  occupant  of  the  rooms,  or  if  be 
alone  had  access  to  the  faucet,  then  possibly  a  presumption  might  arise  that 
it  was  by  bis  act  the  water  was  set  running.  But  as  other  persons  occupied 
the  building,  and  as  it  is  not  apparent  that  they  did  not  have  access  to  the 
faucet,  there  is  no  warrant  iA  the  evidence  to  impute  to  defendant  responsi- 
bility for  the  accident.  In  Donnelly  v.  Jmkin$,  9  Daly,  41,  the  several  oc- 
cupants of  a  house  were  sought  to  be  held  liable  for  an  injury  from  a  fidl 
through  an  elevator  hatchway;  but  a  verdict  for  the  plaintiff  was  set  aside  at 
general  term,  the  court  saying,  (page  44:)  "If  either  of  these  defendants  used 
the  elevator  exclusively,  then,  if  the  door  was  left  open,  one  might  legiti- 
mately infer  that  it  was  left  open  by  such  defendant;  but,  in  the  absence  of 
all  proof  upon  the  subject,  how  can  we  say  that  this  or  that  defendant  was 
was  guilty  of  the  negligence?  There  was  therefore  no  evidence  showing  the 
defendants  guilty  of  the  negligence,  and  the  judgment  must  be  reversed." 
SuflSciently  in  point  is  Moors  v.  Qoedel,  34  N.  Y.  527,  an  action  for  damages 
from  an  overflow  of  premises  occasioued  by  leaving  the  fauoet  open,  where  it 
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was  said:  "The  premises  being  occupied  in  common,  no  presumption  arises 
that  the  overflow  was  occasioned  by  the  neglect  of  ttie  defendants."  Bab- 
bins  V.  Mount,  4  Bob.  (N.  Y.)  553;  Clarke  v.  Andenon.  2  Citv  Ct.  R.  115; 
Boas  V.  Ftdden,  L.  R.  7  Q.  B.  661;  Harris  v.  Perry,  23  Hun,  244,  89  N.  Y. 
80ii.    Judgment  ravened,  and  n«w  trial,  costs  to  abide  the  sveot. 


Dbsson  «.  Antont  «t  al. 
iCammon  Pleas  of  New  York  Glty  and  Oounty,  OeneriU  Term.    April  6,  ISBL) 
AasmiPsiT — Monet  had  akd  Rbceited. 

The  plaintiff  purchased  a  pony  of  the  defendanto  for  $100,  whldi  was  nald.  B 
was  warranted  "sound  and  kind, "but,  being  not  liind,  was  received  back  l^ths 
sellers,  who  agreed  to  "keep  giving  [the  purchaser]  a  pony  until  he  was  satisfied.* 
Three  more  exchanges  were  made,  and  when  a  pony  was  found  to  suit,  the  sellers 
demanded  a  "boot"  of  $110  between  the  third  and  foarth  pony,  still  keeping  the 
plaintiff's $100  originally  paid,  and  refusing  to  deliver  the  fourth  pony  until  pay- 
ment of  the  boot.  Held;  that  a  judgment  was  rightly  rendered  against  the  defeoo- 
anta  for  the  $100  received  by  them  for  the  first  pony. 

Appeal  from  seventh  district  court. 

Action  by  Simon  Desson  against  Carl  Antony  and  anotber  to  recover  taoasf 
had  and  reoeived.  Ttiere  was  a  judgment  for  the  plaintiff,  and  the  defend- 
ants appeal. 

Argued  befere  BisoHorF,  P.  J.,  and  Fktor,  J. 

Prederiok  H.  Ernst,  for  appellants.    Leon  Letoiu,  for  reapondent. 

Prtor,  J.  The  appellants  sold  respondent  a  pony  horse,  with  a  written 
warranty  that  he  was  "sound  and  kind."  The  purcbaae  prioe,  6100.  was 
paid.  On  trial  the  horse  proved  anything  but  kind,  and  so  there  was  a  breach 
<of  Vfairtenij.  The  breach  of  warranty,  however,  did  iiot  eatltle  tfae  purdiaser 
to  damages.  Nevertheless,  the  buyer  retuised  the  horse,  and  the  sellers  re- 
oeived him,  saying  that  tliey  "  would  keep  giving  me  a  pony  until  I  was  satis- 
fled."  Thereupon  they  gave  the  plaintiff  another  horse,  with  a  warranty 
that  l>e  was  sound  and  kind.  This  horse,  proving  uoeound.  frooi  a  "de- 
formity in  the  neck,"  was  returned,  and  received  by  the  aeUers,  who  gave 
plaintiff  a  third  horse,  with  a  warranty  ( ^ToroAina  v.  Pemberton.bll!!.  Y.  198) 
that  he  was  "all  right  and  perfectly  kind ;  just  the  pony  your  boy  wants." 
But  this  thind  horse  had  an  ugly  habit  of  lying  down  with  the  boy  in  the 
middle  of  tlie  street,  and  of  rearing  en  Ibis  hind  feet  when  the  girth  was  tight- 
ened. 1:0  tlie  third  pony  was  returned,  and  was  accepted  by  the  sellers. 
Then  a  fourth  pony  was  produced;  but,  having  distemper,  the  seller  aaid  ibey 
would  cure  him,  and  the  buyer  answered  that  he  would  "take  him  in  ex- 
change for  tlie  other. "  Accordingly  the  buyer  sent  for  the  pony,  but  the 
sellers  demanded  "CHO  to  boot,"  which  tfae  buyer  refused  to  pay,  and  so  the 
negotiation  terminated;  hence  this  action  for  tlie  8100  paid  for  the  first  pony. 
Plaintiff's  demand  is  met  by  a  counter-claim  of  ^81,  ex(i«nseof  the  keep  of  ttie 
fourth  pony.  Thus  plaintiff  is  oat  of  pocket  i^lOO;  has  no  horse  to  show  for 
it;  and  is,  besides,  required  to  pay  481  for  the  keep  of  a  horse  which  defend- 
ants refused  to  deliver  to  btm  except  on  payment  of  8110  "to  boot."  Upon 
the  evidence,  the  manifest  agreement  between  the  parties  was  that  for  the 
8100  paid  for  the  first  pony  tlie  defendants  would  eventually  furnish  plaintiff 
a  pony  to  his  satisfaction.  Two  ponies  were  successively  delivered  to  the 
plaintiff  in  exchai^e  for  the  first;  but  they,  being  unkind  or  unsound,  were 
taken  back  by  the  defendants;  and  when,  finally,  plaiatiff  found  a  pony  to  his 
purpose,  he  was  told  that  he  could  not  have  him  except  on  payment  of  SllO 
additional.  This  was  not  the  bargain  between  the  parties,  but  rather  that, 
for  the  8100  reoeived,  defendants  would  continue  to«xobange  until  plaintiff 
was  suited.  Defendants,  however,  declined  a  further  exchange  except  «m  > 
(urtlier  paymMit  of  more  than  double  the  original  paid.    Ttiis  demand  .phun- 
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tiff  righteously  resisted.  As  ttie  parties  never  agreed  upon  the  price  for  the 
foarth  ponyt  and  defendants  refused  to  deliver  him,  the  title  to  him  remained 
in  defendants,  and  tbey  cannot  charge  plaintiff  with  the  keep  of  their  own 
pro]>erty.  The  case  was  well  decided  l^  the  court  below,  and  the  judgment 
must  be  atBrmed. 

GUTMAN   V.  BoaEBS. 

iOommon  Pleaa  of  Nma  York  City  and  Corunty,  General  Term.    April  6, 1891.) 

1.  BaIUIBNT — IiIABII.ITtB8  OV  BAILBB — MONHT  HAD  ASD  KeOCTVIID. 

A  bailee,  who  voluDtsrily  effects  insurance  upon  the  goods  of  a  oonsignor  along 
with  those  of  himself  is  not,  in  case  of  a  loss  wherein  he  reoeives  an  amount  less 
than  that  for  which  his  own  goods  are  insured,  liable  to  the  coosignor  for  money 
bad  and  received  to  bis  use. 

9.   EoriTT — JtTKISDIOTlOW. 

A  complatnt  which  ststaa  a  cause  of  action  requiring  an  aocounting  in  equity  oan- 
oot  be  entertained  by  the  city  court  of  New  York, 

Appeal  from  city  court,  general  term. 

Action  by  Carl  G-utman  against  Henry  Hogers  to  recover  money  had  and 
received  to  the  defendant's  use.  The  plaintiff  appeals  from  an  order  affirming 
a  judgment  of  the  trial  term,  dismissing  the  complaint  at  the  dose  of  the  plain- 
tiff's  case.    For  former  report,  see  ante,  576. 

Argrued  before  Dat^t,  C  J.,  and  Bisohoff,  Jr.,  and  Prtor,  JJ. 

Meyer  Auerbaoh,  for  appellant.    /«An  ff.  V.  Arnold,  for  respondent. 

Prtob,  J.  In  form  and  in  substance  the  action  is  fer  money  had  and  te- 
'ceired  by  defendant  to  plaintiff's  use.  The  rule  is  elementary  that,  to  main- 
tain such  action,  the  pktintifl  must  allege  and  prove  that  the  defendant  has 
wctually  received  money,  or  its  equivalent,  which  belongs  of  right  to  the  plaiu- 
'tilf,  and  which  the  defendant  is  bourKl  in  conscience  to  pay  over  to  the  plain- 
tiff. And  the  evidence  must  tend  to  show  a  definite  and  determinate  sum  so 
due  and  payable  to  the  plaintiff.  Harvey  v.  Archhold,  3  Bam.  &  C.  626; 
Tanhereley  v.  ChUders,  28  Ala.  781.  Although  in  form  a  comtnon-law  ac- 
"tion,  the  litigation  proceeds  upon  equitable  principles,  and,  as  the  plaintiff 
may  recover  what  appears  to  be  due  him  ex  ceqtto  et  bono,  so  the  defendant 
may  defeat  the  claim  by  showing  a  right  of  a  like  nature  to  retain  the  money. 
In  the  construction  of  this  complaint  the  plaintiff  exhibits  a  correct  concep- 
tion of  the  rules  governing  the  action.  Accordingly  he  alleges  that  the  de- 
fendant, as  bailee  of  his  goods,  insured  them  on  bis  account;  that  the  goods 
were  destroyed  by  Ore;  and  that  upon  such  insurance  the  defendant  received 
'#177.86,  which  the  plaintiff  has  demanded  of  him,  but  which  he  refuses  to 
pay  over.  On  the  conclusion  of  the  plaintiff's  case,  the  comphiint  was  dis- 
missed; and  the  question  is,  did  the  evidence  produced  by  the  plaintiff,  viewed 
in  the  aspect  most  favorable  to  him,  authorize  a  verdict  in  his  favor? 

The  case  presented  by  the  plaintiff  was  this:  The  delivery  to  the  defend- 
ant, for  sale  on  commissioin,  of  Ave  musical  boxes,  of  the  value  of  $177.85: 
tlteir  destruction  by  fire;  insurance  of  defendant  in  several  compnniee  "on 
merchandise  the  property  of  the  assured,  or  held  by  the  snid  assured  in  trust 
vr  on  commissioD,"  to  the  amount  of  867,000;  that  the  value  of  the  merchan- 
dise destroyed  by  Are  in  the  defendant's  store  was  8151,950.23;  that  the  value 
of  defendant's  own  property  so  destroyed  was  8149,6^.08,  and  of  consigned 
property  82,285.20;  that  defendant  collected  on  all  the  Insurance  861,760, 
less  6  per  eent. ;  that  in  his  sworn  proof  of  loss  presented  to  the  insurance 
-companies,  and  on  which  payment  by  them  was  based,  the  defendant  included 
'"Merchandise  the  property  of  others  for  which  Henry  Sogers  is  liable  and  re- 
sponsible, 82,285.60,"  and  also  under  the  heading  "Merchandise  on  consign- 
ment with  Henry  Rogers,  January  30,  1888,  and  which  is  entirely  destroyed 
•by  fire,  Carl  Qatman,  8177;85;"  that  payments  of  the  insuraneetnoney  "ireEe 
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made  on  the  proofs  as  a  whole,  covering  all  the  goods;"  that  defendant  bad 
never  agreed  to  insure  plaintiff's  goods;  that  plaintiff  never  asked  defendant 
to  insure  his  goods;  that  plaintiff  did  not  know  until  after  the  fire  that  there 
was  any  insurance  on  defendant's  property  which  covered  the  plaintifTs 
goods;  that  he  knew  nothing  al>out  what  insurance  defendant  bad,  or  what 
it  covered,  until  after  the  fire;  that  all  the  insurance  defendant  had  at  the 
time  of  the  fire  was  placed  before  plaintiff's  goods  came  into  his  possession. 
From  this  predicament  of  fact,  the  jury  would  not  have  been  authorized  to 
find  tliat  ttie  defendant  bad  8177.85,  or  any  sum  whatever,  the  property  of  tba 
plaintiff,  which  defendant  was  bound  to  pay  over  to  him.     The  ,)ulicies  pro- 
cured by  defendant  did  not  insure  the  plaintiff's  goods  specifically.     There 
was  no  obligation,  legal  or  conventional,  on  defendant  to  Insure  the  plain- 
tiff's goods.    In  Stiltoell  v.  Staples,  19  IT.  Y.  401,  it  was  said  that  "the  rigiit 
of  a  bailor  to  avail  himself  of  a  policy  may,  it  seems,  independent  of  contract 
or  custom,  be  asserted  by  him  at  any  time  while  it  continues  in  force;  and 
when,  in  case  of  loss,  the  bailee  has  received  money  for  the  bailor's  goods,  it 
belongs  to  the  latter,  though  be  was  ignurant  of  the  insurance,  and  has  done 
nolbing  to  ratify  or  adopt  it."     The  principle  thus  propounded  with  a  sembie 
does  not  cover  the  present  case.    It  is  not  apparent  that  the  defendant  re- 
ceived  any  money  for  the  plaintiff's  goods.     The  amount  of  defendant's  in- 
surance was  less  than  half  the  value  of  his  own  goods  destroyed  by  the  fire; 
and  the  money  he  received  was  less  than  the  amount  of  his  insurance.    It  is 
not  apparent  that  the  payments  to  lilm  were  increased  a  dollar  on  account  of 
plaintiff's  loss.    The  adjuster  testified  that  "all  I  had  in  mind  was  a  total  in- 
surance of  so  much,  and  a  loss  claimed  in  excess  of  it.    I  did  not  consider, 
nor  was  it  in  my  mind  in  any  way,  that  a  man  by  the  name  of  Gutman  had 
9177.85  worth  of  music  boxt-s  left  with  Rogers  for  sale,  which  weredestroyed 
by  the  fire.    That  there  happened  to  be  in  this  loss  of  this  large  amount  of 
goods  some  other  consigned  goods  did  not  enter  at  all  in  my  mind  in  arriving 
at  this  figure  for  payment  to  Mr.  Rogers,  nor  was  the  question  of  consigned 
goods  taken  up  at  all." 

The  circumstance  upon  which  the  appellant  relies  as  evidence  that  the  re- 
spondent received  $177.85,  on  the  insurance  of  appellant's  goods,  is  that  in 
his  proofs  of  loss  the  respondent  included  tlie  consignment  of  appellant.  But 
this  he  did  in  necessary  compliance  with  the  provisions  of  the  policies,  which 
required  a  statement  of  the  t/otal  loss;  and  it  is  still  not  apparent  that  the  re- 
spondent received  anything  on  account  of  the  appellant's  consignment.  While 
thus  the  principle  suggested  in  Stilioell  v.  Staples,  supra,  fails  to  support  the 
appellant's  contention,  the  point  actually  adjudicated  by  the  court  is  fatal  to 
his  case;  for  the  court  ruled  that,  "where  such  insurance  is  effected  by  the 
the  bailee  or  agent  as  a  mere  volunteer,  he  may  abandon  or  modify  it  at  his 
pleasure,  until  the  principal  has  in  some  manner  ratified  or  adopted  it;  and 
accordingly  where  a  manufacturer  effected  insurance  on  his  own  goods  and 
goods  held  by  him  in  trust,  and  a  loss  occurred  of  his  own  goods  to  a  greater 
value  than  the  whole  amount  of  insurance,  held,  that  the  owner  of  materials 
in  the  hands  of  the  manufacturer  to  be  worked  up,  who  had  in  no  way  inter- 
vened in  respect  to  an  insurance,  and  had  no  knowledge  of  its  existence  until 
after  the  manufacturer  had  claimed  the  whole  amount  for  himself,  was  not 
entitled  to  participate  therein."  And,  on  page  406,  the  court,  per  Selden,  J., 
say  "The  right  of  the  owner  of  the  goods  to  ratify  or  adopt  such  a  policy, 
whether  before  or  after  a  loss,  must,  from  the  nature  of  the  case,  be  subject 
to  certain  limitations;  that  is,  it  must  be  subordinate  to  the  right  of  the  party 
who  obtained  the  policy,  to  deal  with  it  as  he  pleases,  up  to  the  time  of  ito 
actual  adoption. "  In  the  case  at  bar  there  is  no  evidence  to  warrant  the  con- 
clusion that  the  appellant  "actually  adopted"  the  policy  l)efore  the  respondent 
"claimed  the  whole  amount  for  himself."  Reverting  now  to  the  i)eculiar 
nature  of  tills  action,  by  virtue  of  which,  "whenever  one  person  has  in  his 
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possession  money  which  he  cannot  conscientiouslj  retain  from  another,  the 
latter  may  recover  it,"  {Roberta  v.  Ely,  113  N.  Y.  131,  20  N  E.  606.)  it  is 
evident,  beyond  controversy,  that  the  equity  of  the  caae  is  altogether  with  the 
respondent.  The  trouble  and  expense  of  the  insurance  were  his  alone.  He  has 
Buffered  a  loss  of  $149,665.03,  and  has  been  indemnified  only  to  the  extent  of 
^0,000.  He  was  not  directed  by  the  appellant,  nor  required  by  law,  to  in- 
sure his  goods.  Appellant  knew  nothing  of  the  insurance  until  after  the  Are, 
and  so,  by  the  respondent's  refusal  to  pay  him,  has  been  disappointed  in  no 
expectation.  Upon  what  ground  of  equity,  then,  does  the  appellant  demand 
the  money  of  the  respondent,  and  why  may  not  the  respondent  conscientiously 
retain  it?  Manifestly,  the  appellant's  case  is  as  destitute  of  equitable  as  of 
legal  right.  The  properties  of  11  several  persons,  who  might  claim  the  bene- 
fit of  respondent's  insurance,  were  destroyed  by  the  fire.  These  properties 
were  of  unequal  values,  so  that,  to  ascertain  the  proportion  of  indemnity  pay- 
able to  each,  an  accounting  in  equity  was  indispensuble.  Rathbonev.  Stock- 
ing, 2  Barb.  135,  145;  Lee  v.  Adsit,  87  N.  Y.  78,  91;  McMahon  v.  Rauhr, 
47  N.  Y.  67,  71;  Rodman  v.  Devlin,  23  Hun,  590,  593.  But  the  city  court 
cannot  entertain  an  action  in  equity;  and  an  amendment  of  the  complaint  to 
conform  to  the  proof,  besides  being  inadmissible,  because  introducing  a  new 
and  different  cause  of  action,  would  have  operated  to  oust  the  court  of  juris- 
diction.  Upon  this  additional  and  independent  ground,  the  dismissal  of  the 
complaint  is  justifiable.    Judgment  affirmed,  with  costs.    All  concur. 


Bbown  v.  Baldwin  &  Gleason  C!o.,  Limited. 
ICommon  Pleas  of  New  York  City  and  County,  General  Term.    April  6, 1891.) 

1.  Ob^botionb  to  Verdict— Estopfhl. 

In  an  aotion  for  bi-each  of  contract  defendant  waived  its  right  to  ro  to  the  jurj 
on  the  question  of  the  breach  by  requesting  "to  go  to  the  jury  upon  the  question  of 
the  amount"  of  damages  Bustaiued  by  the  plaintiff.  .Held,  that  defendant  there- 
by admitted  plaintiffs  cause  of  action,  and  oould  not  thereafter  object  to  a  verdiot 
for  plaintiff  upon  the  ground  that  it  was  rendered  upon  hia  unsupported  testi- 
mony. 

X  WbITTSIT  CONTBA.CT — FaBOL  ByIDKNCS — CCSTOK  AND  USAQS. 

Bvldenoe  to  show  that  an  agreement  in  writing  "to  serve  as  traveling  salee- 
man"  imposes  upon  the  salesman,  aocordlng  to  the  usages  and  customs  of  trade,  the 
dnty  of  making  up  samples  necessary  for  his  business,  is  admissible  in  an  aotion  for 
breach  of  suofa  contract. 

S.  COITTBACT  or  SKPLOTMBNT — BBIACH — EVTDINCB. 

In  an  action  for  breach  of  contract  of  employment,  evidence  of  plaintiff's  dmnk^ 
enness,  by  which  he  is  inoapacitated  to  render  the  services  contemplated,  is  com- 
petent. 
4.  Bame. 

Though  the  contract  provides  for  the  payment  of  the  employe's  traveling  ex- 
penses by  the  employer,  evidence  of  such  expenses  after  thq  breach,  and  after  the 
employe  has  gone  into  business  for  himself,  is  Inadmissible  on  the  question  of 
damages. 

Appeal  from  city  court,  general  term. 

Action  by  William  T.  P.  Brown  against  the  Baldwin  &  Gleason  Company, 
Limited,  to  recover  damages  for  an  alleged  wrongful  discharge  from  the  de- 
fendant's service.  The  plaintiff  was  employed  by  the  defendant  to  serve  it 
"exclusively  and  actively  as  traveling  salesman"  under  a  written  contract. 
He  entered  upon  his  duties,  but  soon  thereafter  declined  to  pursue  them,  upon 
the  ground  that  they  did  not  include  the  getting  out  a  line  of  samples  for  the 
trade.  Defendant  offered  evidence  tending  to  show  that  the  preparation  of 
samples  was  included  by  the  usages  of  trade  in  a  written  contract  to  act  as 
"traveling  salesman;"  also  to  show  that  the  defendant  was  incapacitated,  by 
habits  of  intemperance,  to  fulfill  bis  contract, — all  of  which  the  conrt  rejected. 
The  defendant  thereupon  requested  to  go  to  the  jury  upon  the  amount  of  dam- 
age sustiiined  by  the  plaintiff.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  appeals. 

Argued  before  Daly,  C.  J.,  and  Biscbuff,  Jr.,  and  Fbtob,  JJ. 
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B.  0.  Duvall,  Jr.,  for  appellant.     WUmat  A  Gage,  {De  B.  WUmot,  at  ooan- 
sel,)  for  respondent. 

Pryob,  J.  The  appeal  is  from  a  jndgment  only,  and  the  case  exhibits  no 
statement  that  it  contains. all  the  evidence.  We  are  confined,  therefore,  to 
the  review  of  errors  of  law  duly  raised  by  exceptions  in  the  record.  Appellant 
urgi's  that  the  trial  conrt  erred  in  directing  a  verdict;  and,  since  the  plaintiff 
himself  was  the  only  witness  in  his  behalf,  the  contention  would  probably  be 
valid  if  the  appellant  had  not  waived  its  right  to  go  to  the  jury  on  the  ques- 
tion of  the  wrongful  discharge  of  plaintiff.  Kavanai/h  v.  Wilson,  70  N.  Y. 
177;  midersleeve  v.  London,  73  N.  Y  609:  Wohlfahrt  v  Beckert.  92  N.Y. 
490.  Trne,  the  appellant  made  no  motion  for  a  nonsuit  or  the  direction  of  a 
verdict;  and,  had  il  rested  there,  it  might  now  claim  that  whether  respond- 
ent was  wrongfully  dismissed  should  have  been  submitted  to  the  jury  on 
conflicting  evidence;  but  appellant  followed  respondpnt's  motion  for  a  direc- 
tion in  his  favor  by  a  request  "to  go  to  the  jury  upon  the  question  as  to  tiie 
amount."  Here  was  a  distinct  concession  that  ujion  the  evidence  there  was 
no  issue  for  the  jury  except  the  amount  of  damages,  and  a  waiver  of  the  riglit 
to  gu  to  the  jury  on  any  other  question.  Since  the  evidence  as  to  the  fa<% 
was  contradictory,  we  are  to  assume  that  the  court  would  not  have  taken  the 
question  of  respondent's  discharge  fixwn  the  jury  had  not  appellant,  in  effect, 
admitted  that  the  only  issue  for  them  was  the  amount  of  damages.  Hav- 
ing so  assured  the  court  at  the  trial,  appellant  cannot  now  and  here  retract 
the  concession.  Hence  the  wrongful  discharge  of  respondent  is,  on  this  ap- 
peal, an  unimpeachable  fact.  But  if  the  court  erred  in  the  rejection  of  evi- 
dence proving  the  misconduct  of  respondent  as  the  cause  of  bis  discharge, 
such  error  would  be  fatal  to  the  judgment;  for  we  could  not  say  but  that,  had 
the  trial  judge  received  the  eviaence,  he  would  have  believed  it,  and  have 
considered  it  as  sufficient  in  law  to  justify  respondent's  dismissal.  It  appears 
by  the  contract  between  the  parties  tliat  respondent  was  engiiged  "to  serve 
this  company  exclusively  and  actively  as  traveling  salesman  for  our  Christ- 
mas, Valentine,  and  Easter  novelty  business;"  and  the  evidence  tended  to 
show  that  respondent  was  discharged  because  "  he  refused  to  make  up  sam- 
ples." AppeUant  olTered  to  prove  that  by  the  custom  of  the  trade  it  was  the 
duty  of  a  traveling  salesman  "in  that  line  of  business  to  get  up  his  own  sam- 
plfs."  The  evidence  was  objected  to  on  the  ground  that  it  was  "irrelevant 
and  immaterial,  the  contract  speaking  for  itself;"  and,  being  excluded,  appel- 
lant duly  excepted.  Irrelevant  and  immaterial  the  offered  evidence  certainly 
was  not,  for  it  Wits  directed  to  the  essential  issue  in  the  case, — ^the  wrongful 
discharge  of  respondent.  Doubtless  the  learned  trial  judge  rejected  the  evi- 
dence on  the  ground  that  a  written  contract  cannot  be  added  to  or  in  any  way 
altered  by  oral  testimony.  By  the  contract  the  respondent  was  "to  serve  as 
traveling  salesman ;"  but  what  were  his  duties  as  such  is  not  defined,  nor  does 
the  law  determine  them.  Parol  evidence  of  trade  usage  ascertaining  those 
duties  was,  therefore,  in  no  sense  contradictory  of  or  inconsistent  with  the 
terms  of  the  written  instrument,  bnt  tended  only  to  show  the  fnll  meaning: 
and  effect  of  the  words  "travelinj^  salesman."  "Parol  evidence  is  competent 
to  annex  incidents  to  written  instruments,  to  explain  a  particular  word  or 
phnise  appearing  therein,  or  to  clear  up  and  render  definite  and  precise  what 
was  indefinite  and  ambiguous."  Broom,  Com.  Law,  (3d  fing.  Ed.)  518.  Id 
Metzner  v.  Bolton,  9  £xch.  518, — a  leading  case, — the  declaration  stated  tliat 
the  plaintiff  entered  into  the  service  of  the  defendant  as  a  commercial  traveler 
at  a  yearly  salary,  and  that  the  defendant  agreed  to  continue  him  in  his  em- 
ploy for  a  whole  year,  but  discharged  the  plaintiff  before  the  expiration  of  the 
time  specified.  The  court  ruled  that  evidence  of  a  usage  in  the  trade  to  dis- 
miss with  three  months'  notice  was  admissible  to  annex  a  term  to  the  written 
tontract,  for  "generally  usages  are  tacitly  annexed  to  all  contracts  relating  to 
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thebHsinesa  witb  reference  to  whieb  they  are  made,  n  niess  the  terras  of  such  con- 
tracts expressly  or  impliedly  exclude  them."  2  Fliil.  Ev.,  Coir.  &  H.  notes 
510,  622;  Hagan  v.  Machine  Co.,  9  Hun,  73;  Knapp  v.  Wamwr,  57  ST.  Y  668; 
Boorman  t.  Jenkins,  12  Wend.  573.  The  evidence  offered  was  clearly  com- 
petent, and  its  exclusion  was  eri-or.  Another  error  by  the  court  below  also 
requires  a  reversal  of  the  judgment,  namely,  the  exclusion  of  evidence  of 
plaintiff's  drunkenness.  It  was  part  of  his  case  to  prove,  as  alleged,  his 
wrongful  discharge;  and,  in  conformity  with  a  Tamiliar  rule,  the  defendant 
had  the  right,  under  a  general  denial,  to  negative  any  fact  essential  to  the 
cause  of  action.  Accordingly  it  was  open  to  the  defendant  on  the  pleadings 
to  show  that  the  plaintiff's  dismissal  was  rightful,  liecause  of  intoxication. 
The  evidence  tendered  should  hare  been  received.  A  roling  by  the  learned 
trial  judge,  not  noticeil  in  appellant's  argument,  should  be  indicated,  that  it 
may  be  avoided  on  the  new  trial.  By  the  contract  it  was  stipulated  that  plain- 
tiff should  receive  $25  a  week,  and  his  "traveling  expenses  be  tjorne"  by  the 
defendant.  By  the  verdict  plaintiff  was  awarded  $220  expenses  for  "board, 
car-fare,  and  lunches,"  incurred  when  he  was  no  longer  in  defendant's  serv- 
ice, and  while  he  was  "in  business  for  himself."  We  are  aware  of  no  prin- 
ciple or  precedent  which  justifies  this  recovery.  Judgment  reversed^  and  new 
trial;  costs  to  abide  event.    All  concur. 


Dyett  v.  Hyman  et  al. 
{Camrium.  Pleat  of  New  York  City  and  County,  OenonU  Term.    April  8, 1801.) 

1.  WbOKOFCL  ATTAOHMEKTS — LlABIUTIES  ON  BoNXts. 

The  plaintifl's  property,  as  assignee,  was  seized  under  attachments  Issned  by 
several  different  parties,  each  of  whom  executed  indemnity  bonds.  Held,  In  an 
action  by  the  plaintiff  upon  one  of  said  bonds,  that  the  defendants  were  liable  as 
trespassers  for  the  whole  of  the  property,  and  that  it  was  no  defense  to  them  that 
the  iDdemnitora  under  the  other  attachments  shared  in  the  proceeds  of  the  prop- 
erty. 
9.  Same— Action  ok  Bond— Evidence. 

In  an  action  by  an  assignee  against  indemnitors  for  goods  taken  away  under  an 
attachment,  wherein  the  bona1lden  of  the  assignment  to  plaintiff  was  attacked,  the 
record  of  an  aotion  by  such  Inaemnitors  theretofore  bad  against  the  assignee,  In 
which  the  assignment  was  held  valid,  was  properly  admitted  as  evidenoe  for  the 
plaintiff. 

Appeal  from  trial  term. 

Action  by  Cliarles  II.  Dyett.  assignee,  against  Samuel F  Rymanand  otbetB, 
to  recover  damages  for  trespass  in  the  taking  and  carrying  away  of  plaintiff'a 
goods  under  an  atUichmeiit.  The  defense  interposed  was  (1)  that  there  were 
other  attaetiing  and  indemnifying  creditors  who  shared  in  the  proceeds  of  the 
property  taken,  and  should  be  required  to  share  in  the  liability  therefor;  (2) 
that  the  assignment  under  which  the  plaintiff  claimed  was  fraudulent  and 
void.    Tliere  was  a  judgment  for  the  plaintiff,  and  tlie  defendants  appeal. 

Argued  before  Bookstaveb,  P.  J.,  and  Bischoff,  Jr.,  and  Pbyok,  JJ. 

JBlumeugtiel  <&  Hirsch,  for  appellants.     Vyett  <&  Einstein,  for  respondent. 

Bischoff,  J.  That  the  indemnitors  upon  a  bond  given  to  the  attaching 
officer  to  hold  him  liarmless  against  the  consequences  of  a  wrongful  seizure 
and  removal  of  the  property  attached  are  liable  as  trespassers  for  the  full 
value  of  the  property  taken  to  the  person  aggrieved,  though  there  be  no  other 
proof  of  participation  in  tlie  taking  or  interference  with  the  property,  is  a  prop- 
osition so  well  establislied  by  authority  as  to  admit  of  no  dispute.  Herring  v. 
Hoppock,  15  N.  Y.  409;  Davia  v.  Newkirk,  5  Denio,  92;  Root  v.  Chandler, 
10  Wend.  110;  Wall  v.  Osbom,  12  Wend.  40;  Luvejoy  v.  Murray,  8  Wall.  1; 
JPoo;  V.  Ellison,  9  If.  Y.  Supp.  171;  Pozzoni  v.  Henderson,  2  E.  D.  Smith, 
146;  Posthoff  v.  Bauendahl,  43  Uun,  570;  Posthoff  v.  Sahreiber,  47  Hun, 
£93;  Ball  v.  Loomis,  29  N.  Y.  412.    The  persons  participating  in  the  corn- 
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mission  of  the  trespass  are  liable  jointly  and  severally,  and  the  onaission  to 
pursue  one  or  more  of  them  Ciin  be  of  no  avail  to  those  against  whom  tbe 
liability  is  sought  to  be  enforced.  Rose  v.  Oliver,  2  Johns.  365;  Wehle  ▼. 
BuUer,  61  N.  Y.  245;  8  Lawson,  Bights,  Bern.  &  Fr.  p.  1778,  §  1044,  and 
cases  cited. 

It  appeared  upon  the  trial  that  tbe  property  for  the  wrongful  seizure  of 
which  plaintifi  complained  vras  taken  under  three  several  attachments  issued 
against  the  property  of  plaintiff's  assignor,  two  of  wliich  were  issued  at  tbe 
instance  of  the  defendant  Hyman,  and  the  other  at  the  instance  of  Louis 
Stroock  and  others,  ami  that  the  defendants  Hyman  and  Morris  were  two  of 
the  indemnitors  upon  the  several  bonds  given  to  the  sheriff  upon  such  seizure. 
It  also  was  shown  that  subsequent  to  that  seizure  the  saroeproperty  was  levied 
upon  at  the  instance  of  otlier  alleged  creditors  who  sliared  in  the  proceeds  of 
its  sale,  and  tbe  defendants  thereupon  contended  tliat  the  liability  of  each 
should  be  limited  to  the  extent  of  his  participation  in  the  distribution  of  the 
avails  of  the  property.     The  trial  justice  correctly  ruled  against  the  conten- 
tion.    It  does  not  lie  In  the  mouth  of  a  number  of  joint  tort-feasors  to  say 
that  each  should  be  held  liable  only  to  the  extent  of  bis  profit  in  the  wrong 
committed.  (  Williams  v.  Sheldon,  10  Wend.  654;)  and  the  subsequent  levy 
under  legal  process  upon  the  property  seized  can  furnish  no  defense  to  the 
prior  wrongful  seizure,  {Hanfner  v.  WHsey,  17  Wend.  91;  Carpenter  v.  Dres- 
ser,  89  Amer.  Itep.  337.)    Posthoff  v.  Sohreiber,  47  Hun,  593,  cited  by  appel- 
lants, is  not  to  the  contrary.    In  that  case  tbe  court  ruled  that  the  damage  to 
the  party  aggrieved  was  complete  when  the  original  seizure  was  made,  and 
that,  therefore,  the  defendants,  who  were  Hulisequent  attaching  creditors,  and 
not  joint  trespassers  with  the  original  takers,  could  only  be  held  answerable 
to  the  extent  of  the  remaining  value  of  the  property  levied  upon  under  their 
process.      The  provisions  of  the  Code  of  Civil  Procedure  (sections  1419, 
1427)  do  not  impair  the  right  of  a  person  wrongfully  deprived  of  bis  prop- 
erty under  legal  process  issued  against  the  property  of  another  to  prosecute 
the  indemnitors  and  uU  olliers  concerned  in  the  seizure  us  joint  trespassers. 
The  provisions  referred  to  undertake  no  more  than  to  iillow  the  exonera- 
tion of  the  officer  acting  under  legal  process  by  a  substitution  of  tbe  in- 
demnitors as  defendants  in  his  place,  if  the  person  aggrieved  has  elected 
to  sue  the  oiBcer,  and  their  effect  should  not  be  extended  by  implication. 
Hein  v.  Davidson,  96  N.  Y.  175;  Hayes  v.  Davidson,  98  N.  Y  19.     There 
is  nothing  in  the  case  on  appeal  before  us  to  indicate  that  the  record  of 
the  action  of  Hyman  di  Morris  v.  Dyett  et  al.  was  admitted  in  evidence  on 
plaintiff's  offer  as  conclusive  upon  the  defendants  on  the  question  of  the  bona 
fides  of  the  assignment.    It  was  not  incumbent  apon  plaintiff  to  repel  tbe 
charge  of  fraudulent  intent  in  tbe  making  of  the  assignment  until  it  had 
been  assailed  by  tbe  defendants;  and  tbe  latter  were  not  only  not  precluded 
from  introducing  all  evidence  offered  by  them  tending  to  impeach  the  assign- 
ment, but  did  actually  secure  the  admission  of  the  testimony  of  several  wit- 
nesses to  that  end.     The  action  to  set  the  assignment  aside  was  brought  by 
Hyman  and  Morris  individually,  and  they  were  prosecuted  in  this  action  in 
the  same  capacity.    The  question  litigated  in  the  equity  action  was  whether 
or  not  the  assignment  was  made  with  intent  to  hinder,  delay,  cheat,  and  de- 
fraud the  creditors  of  the  assignor,  and  the  determination  therein  adverse  to 
the  plaintiffs  was  certainly  admissible  against  them  in  this  action.     Wood, 
Pr.  Ev.  pp.  751,  752;   Doty  v.  Brown,  4  N.  Y.  71;   Gardner  v.  Buckbee,  3 
Cow.  120;  White  v.  Coatstoorth,  6  N.  Y.  137 ;  Demurest  v.  Darg.  82  2f.  Y. 
281;  CromtoeU  v.  Sao  Co.,  94  U.  S.  351-371,  96  U.  S.  51.    This  appeal  be- 
ing from  the  judgment  only,  we  ctm  therefore  review  only  the  exceptions 
taken  upon  the  trial;  and  tbe  omission  from  the  case  of  the  testimony  intro- 
duced by  the  defendants  to  impeach  the  assignment  prevents  us  from  saj-lng 
that  it  was  sufficient  to  warrant  the  submission  of  the  question  of  the  assijtn- 
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or'B  fraudulent  intent  to  the  Jury.  Hence  we  cannot  say  that  the  learned 
trial  justice  erred  in  bis  direction  of  a  verdict  for  the  plaintiff  for  the  agreed 
value  of  the  property  admitted  to  have  been  taken.  We  can  discover  no  tx- 
rors  in  the  rulings  of  the  trial  justice,  and  the  judgment  should  be  affirmed, 
with  costs.     All  concur. 


Obbuan  v.  Sububban  BAFii>-TRAMsrr  Go. 

{Common  Pleas  ttf  Ifew  York  City  and  County,  OeneraX  Term.    April  ft,  1801.) 

1.  iHniBT  TO  Pbrsokb  on  Track — Contsiectobt  Neouobnos. 

Plaintiff,  a  workman  employed  In  building  a  station,  observed  an  inoominK  train, 
and  stepped  aside  to  avoid  it.  After  the  engine  was  uncoupled  he  was  called  across 
the  track  by  a  fellow-workman,  and  directed  to  go  under  the  platform  to  get  lum- 
ber, and,  wnlle  stooping  for  that  purpose,  was  caught  between  the  platform  and  the 
tender  of  the  engine  as  it  backed  out  of  the  station,  and  severely  injured.  He  was 
seen  by  the  engineer  before  the  engine  was  started  back.  No  warning  was  given 
of  the  engine's  starting,  but  plaintiff  knew  that  it  would  be  backed  down  very 
shortly.  Meld,  that  plaintiff  was  not  guilty  of  contributory  negligence  in  orossing 
the  track  before  the  engine  while  not  In  motion. 

%,  8A)tB. 

It  was  culpable  negligence  in  the  engineer,  after  having  seen  plaintiff  in  a  dan- 
gerous position,  to  back  down  upon  him  without  loolring  again  to  see  if  he  was 
out  of  the  way. 
IL  Opinion  Evidbnoe  of  Physician. 

A  physician  who  attends  an  Iniured  man  for  the  first  six  weeks  after  the  Injuy, 
and  examines  htm  seven  months  before  trial  of  action  for  damages,  is  qualified  to 
speak  to  the  nature  and  extent  of  the  injury. 
^  BiZOESSIVB  Damaoeb. 

Plaintiff's  injuries  consisted  of  breakage  of  two  ribs  and  laceration  of  the  pleura 
of  the  left  lung,  incapacitating  him  for  steady  work.  His  earnings  before  Injured 
were  from  (2.50  to  C3.60  per  day.    Held,  that  a  verdict  for  15,500  was  not  excessive. 

Appeal  from  trial  term. 

Action  by  Phillip  W.  German  against  the  Suburban  Bapid  Transit  Com- 
pany to  recover  damages  for  personal  injuries.  There  was  a  verdict  and  judg- 
ment for  the  plaintiS,  and  the  defendant  appeals. 

Argued  before  Dalt,  C.  J.,  and  Bisohoff,  Jr.,  and  Prtob,  JJ. 

James  S.  Marvin,  for  appellant.    Leopold  Leo,  for  respondent. 

Dalt,  C.  J.  Tills  is  an  appeal  by  the  defendant,  the  Suburban  Bapid 
Transit  Company,  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon  the 
verdict  of  the  jury  for  the  sum  of  $5,500,  awarded  for  personal  iujuriea  sus- 
tained through  the  alleged  negligence  of  the  defendant,  and  from  an  order  deny- 
ing the  defendant's  motion  for  a  new  trial.  The  accident  to  theplaintiff  occurred 
at  the  then  terminus  of  the  defendant's  road  at  170tb  street  and  Third  avenue 
in  the  city  of  New  York,  where  the  defendant  had  a  station  elevated  above 
the  street,  which  station  was  then  in  process  of  erection  or  completion,  the 
work  upon  it  being  performed  by  one  Gustavesson,  under  a  contract  with  the 
railroad  company.  The  plaintiff  was  a  journeyman  carpenter,  employed  by 
Gustavesson  in  the  said  work,  and  had  been  engaged  upon  it  at  said  place  five 
or  six  weeks,  with  others,  in  the  same  employment.  Trains  were  arriving 
and  departing  at  this  terminus  at  intervals  of  five  minutes,  and  the  work  by 
the  mechanics  there  was  done  "by  fits  and  snatches,"  as  "they  had  to  wait^ 
their  opportunity  to  jump  in  between  trains  all  the  time."  There  was  but  a 
single  track,  and  when  a  locomotive  brought  a  train  to  the  station  it  left  it 
there,  and  went  a  few  feet  beyond  the  end  of  the  station  platform;  another 
engine  cume  up  and  took  the  train  out  for  the  next  trip;  and  then  the  first 
engine  backed  down  after  the  outgoing  train,  and  went  down  the  track,  and 
was  switched  off  to  wait  for  the  next  train,  to  take  it  out  for  the  succeeding 
trip.  The  single  track  at  the  station  was  so  close  to  the  station  platform  that 
the  locomotive  tender  and  cars,  when  along-side  the  platform,  were  not 
v.l3N.Y.8.no.7 — 57 
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more  Dian  five  inches  fraoi  it.  The  injury  to  the  plaintiff  was  oecuioned  by 
his  being  cauglit  between  the  end  of  the  platform  and  the  tender  of  a  locomo- 
tive, which,  having  in  the  customary  manner  hrougbt  a  train  to  tbe  station, 
and  left  it  there,  had  guae  a  few  feet  lieyond  tihe  northerly  aid  of  the  station, 
and  then  started  to  back  down  to  follow  the  outgoing  train  in  order  to  be 
switched  uff  and  wait  for  another.  Tlie  plaintiff,  when  caught,  was  in  a 
stooping  posture,  about  to  crawl  under  a  short  flight  of  steps  at  the  nortli^-rly 
end  of  the  station  platform,  in  order  to  get  down  upon  the  cross-beam  which 
suppoiled  the  station,  for  tbe  purpose  of  aasisting  in  raising  some  boards 
from  the  street  up  to  the  railway  structure,  to  be  used  in  the  work  upon 
which  he  was  engaged.  He  had  seen  this  locomotive  coming  to  tbe  station 
with  its  train,  and  bad  stepped  aside  to  the  west  of  tlie  track  to  avoid  it.  He 
had  seen  it  uncoupled  from  the  cars,  and  move  a  few  feet  beyond  tbe  station 
platform,  and  cume  to  a  stand  there.  He  was  called  by  a  fellow-wurkinan, 
who,  thougli  not  his  foreman,  had  some  direction  of  the  work  he  was  engageii 
in,  and  whose  orders  he  was  Iwund  to  olMiy.  This  person  stood  along-side  of 
tbe  short  flight  of  steps  above  mentioned,  in  tbe  very  narrow  space  between 
those  steps  and  tlie  track.  The  plaintiff  went  across  the  track,  and  went  be- 
side him,  and,  when  crossing,  was  seen  by  the  engineer  of  tbe  looomutive. 
When  the  plaintiff  reached  the  side  of  the  person  in  question,  the  latter  ordered 
him  to  go  down  under  the  steps  by  which  they  stood  to  get  the  boards.  Tht! 
engineer  saw  them  then.  The  plaintiff  turned  to  oliey  this  order,  stooped  to 
crawl  under  the  steps,  the  locomotive  was  hacked  down,  tbe  tender  caught 
the  plaintiff,  and  crushed  liim  against  the  comer  of  the  station,  which  was 
just  ahead  of  the  flight  of  steps  under  wliich  he  was  creeping.  The  engim«r 
of  the  locoiuotive  did  not  look  to  sef  if  the  plaintiff  was  still  standing  at  this 
place.  He  could  have  seen,  but  it  would  have  been  necessary,  he  saya,  for 
him  to  put  his  head  out  at  tbe  window  to  do  so.  He  gave  no  warning  of  the 
starting  of  the  locomotive,  and  none  was  ever  given,  but  the  plaintiff  knew 
it,  and  knew  that  the  locomotive  badced  down  very  shortly  after  the  depart- 
ure of  the  train. 

The  jury  found  by  their  verdict  that,  as  between  tbe  plaintiff  and  the  com- 
pany, the  latter,  in  the  operation  of  its  loeomotives  and  trains  at  that  point, 
was  the  sole  cause  of  the  accident,  and  the  evidence  is  sufficient  to  sustain 
its  finding.  There  was  no  negligence  on  the  part  of  the  plaintiff  which  the 
jury  were  bound  to  find  contributed  to  tlte  injury.  He  was  lawftilly  upon 
defendant's  railroad  structure  in  the  perf ormanoe  of  bis  duty  in  aaalsting  to 
build  a  station,  by  defendant's  authority,  and  under  the  dirBction  of  his  eno- 
ployer.  The  work  had  to  be  done,  as  descritied,  "by  fits  and  starts."  as  the 
ooming  or  going  of  trains  permitted,  and  the  aien  "luid  to  watch  their  oppor- 
tunity to  jump  in  b^ween  trains  all  the  time."  It  would  hav«  been  negli- 
gence to  have  crossed  in  front  of  a  moving  train  approaching  so  near  as  to 
render  a  collision  probable,  hut  it  was  not  negligence  to  erosa  in  front  of  a 
train  which  was  standing  still,  in  order  to  stand  beside  it;  and  it  was  a  fair 
question  for  the  jury  whether,  the  train  being  at  a  stand-still,  it  was  negli- 
gence for  the  plaintiff  to  stoop  down  and  attemptto  cre^  under  the  steps  in 
such  a  position  that  if  the  train  moved  it  would  be  certain  to  strike  him. 
What  conduct  on  the  plaintiff's  part  was  prudent,  tested  by  the  ataadard  of 
ordinary  care  which  he  was  bound  to  exercise,  depended  upon  tbe  circum- 
stances. He  saw  that  be  was  observed  by  the  engineer  when  he  was  called 
to  cross  in  front  of  the  tender,  and  irfter  be  stood  beside  tbe  steps;  and  he 
might  have  the  right  to  rely  upon  the  exerciae  of  ordinary  prudence  on  tbe 
part  of  the  engineer  ia  looking  to  see  whether  he  had  gotten  out  of  tbe  way. 
There  was  evidence  to  sustain  the  finding  of  negligence  on  tlie  part  of  tbeen- 
giueer  of  the  locomotive.  He  knew  that  tiie  earpenters  were  woriciog  there 
OB  and  about  tbe  platform  all  the  time  at  that  time.  Hie  had  warned  this 
plaintiff  that  d«y,«c  theday  betore.    He  saw  him  erosa  before  the  tendor  t» 
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this  occasion,  and  he  saw  him  standing,  with  the  other  workman  who  called 
bim.  beside  Ihe  ateps;  and  whether  it  was  an  act  of  ordinary  prudence  to 
back  his  engine,  without  warning,  in  tlie  direction  in  which  he  had  seen  the 
plaintiff  standing,  and  witliout  looking  to  see  whether  the  plaintiff  was  so 
near  ais  to  be  in  peril,  was  a  question  for  the  jury.  Ttie  other  workman, 
whom  the  plaintiff  calls  the  "foreman,"  and  who  remained  where  he  and  the 
plaintiff  had  been  standing  when  the  engineer  saw  them,  was  struck  on  the 
arm  by  the  locomotive  when  it  was  backed  down,  and  narrowly  escaped  in- 
jury. So  that,  as  the  plaintiff  stood  before  the  looomotive  backed  down,  be 
was  in  a  position  where  he  was  likely  to  be  hurt  if  the  engine  was  moved,  and 
it  was  at  least  a  question  for  the  jury  whether  the  engineer  ought  to  have 
moved  the  locomotive  without  looking  to  see  whether  plaintiff  had  left  the 
spot.  The  evidence,  I  think,  showed  want  of  ordinary  care  on  his  part,  and 
the  verdict  of  the  jury  ought  not  to  be  disturbed. 

There  is  one  exception  which  has  not  been  disposed  of  by  the  foregoing 
considerations, — the  admission  of  the  evidence  by  the  physician  as  to  the  ef- 
fect of  the  plaiiitifT'e  injury.  It  is  claimed  to  be  error.on  the  ground  that  the 
doctor  bad  not  examined  the  plaintiff  since  about  6  weeks  after  the  injury,  and 
had  not  seen  the  plaintiff  in  18  months  before  the  trial.  Ttie  evidence  is,  how- 
over,  that  the  doctor  examined  him  6  or  7  months  before  the  trial,  and  while 
be  had  attended  him  continuously  for  the  first  6  weeks  after  the  injury,  he  had 
since  that  time  treated  him  12  or  15  times. 

It  is  claimed  tliat  the  damages  were  excessive,  because  the  plaintiff  was  en- 
abled to  continue  his  work  at  the  end  of  six  months  after  his  injury,  and  there 
was  not  sutlicient  proof  to  show  that  his  injury  would  be  permanent.  The 
plaintiff  at  the  trial— two  years  after  the  injury-  testified  that  the  pains  in 
bis  lung  were  as  severe  as  Ihey  were  in  the  beginning;  that  he  could  not  lie 
on  bis  back  because  of  the  pain  in  his  lung.  He  is  55  years  old.  The  injury 
was  the  breaking  of  two  ribs  and  the  laceration  of  the i^^eum  of  ttie  left  lung; 
and  the  reasonable  certainty,  according  to  the  testimony  of  the  physician,  was 
that  there  would  be  permanent  adhesion  of  the  pleura  to  the  lung  tissue.  He 
was  unable  to  work  for  six  months  after  the  accident.  Uis  earnings  bad  been 
ti2.b0  to  ^.50  per  day,  and  be  could  work  every  day  in  the  week  before  the 
accident.  Now  he  can  only  work  a  few  days  in  the  week  sometimes.  A  ver- 
■dict  for  $5,500  is  not  excessive.  I  do  not  think  the  injuries  w«re  exaggerated 
by  the  plaintiff,  or  that  the  jury  were  misled  and  overrated  them,  or  awarded 
anything  from  pHSsion  or  prejudice.  The  judgment  and  order  appealed  from 
ahuuld  be  affirmed.    All  concur.    

Sperbt  v.  IIeixman  «t  oZ. 
ICamman  FUom  of  New  Yi,rk  CUy  and  Countu,  Oeneral  Term.    AprQ  6, 1891.) 
1.  Abrssi  in  Ciyu.  C^ses — Action  ov  Bo^tn — Damaoss — Costs. 

Code  Civil  Proo.  N.  Y.  S  599,  which  requires  plaintiff,  on  obtaining  an  order  of 
arrest,  to  give  an  undertatcing,  conditioned  that.  If  defendant  recovers  judgment, 
plaintiff  will  pay  all  costs  awarded  to  defendant,  and  all  damages  which  the  latter 
may  sustain  by  reason  of  the  arrest,  was  intended  to  secure  imiomnity  to  an  arrest- 
ed defendant  only  to  the  extent  to  which  he  may  have  been  inconvenienced  and 
may  hare  suffered  expenses  oyer  defendants  not  arrested;  and  hence,  where  two 
defendants,  one  of  whom  only  was  arrested,  hare  recovered  a  joint  judgment  lor 
costs  in  the  original  action,  the  arrested  defendant  cannot  recover  such  costs  in  an 
action  on  the  undertalcing.  Following  Sutcn-lua  v.  North,  ante,  SS7. 
8.  Same— Counsel  Fees. 

The  judgment  by  default  in  favor  of  defendants  in  tho  original  action  ended  their 

liability  to  arrest;  and  the  arrested  defendant  is  not  entitled  to  recover,  from  the 

BureUes  on  the  undertaking,  his  expenses  for  counsel  fees  thereafter  incurred  by  him 

when  the  original  action  was  reopened  and  prosecuted  to  an  appeal  by  said  sureties. 

t.  Ihstkcotiox— To  Disregard  Incompetent  Evidexcb. 

The  fact  that  the  sureties  in  an  action  on  the  undertaking  made  no  objection  to 
the  introduction  of  evidence  as  to  the  counsel  feus  incurred  by  the  arrested  defend- 
ant after  the  judgment  by  default  in  his  favor,  and  did  not  move  to  have  the  same 
stncken  out,  doL'S  not  warrant  a  refusal  of  the  trial  court  to  charge  the  jury  to  dis 
regard  such  evidence,  as  it  is  the  right  of  a  party  to  have  the  jury  directed  to  disre- 
gard evidence  which  is  wholly  irrelevant  and  iucomoeteat. 
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Appeal  from  cltj  conrt,  general  term. 

Action  by  Howard  A.  Sperry  against  Theodore  FTellman  and  another  npoa 
an  undertaking  given  by  tliem  as  sureties  to  secure  an  order  of  arrest  of  the 
plaintiff  in  an  action  against  bim  and  another  in  the  supreme  coart.  The 
defendants  appeal  from  a  judgment  of  the  general  term  of  the  city  ooart, 
attirming  a  judgment  against  tliem  rendered  by  the  trial  term.  The  Code 
of  Civil  Procedure,  §  559,  provides:  "Except  •  •  •  where  it  is  spe- 
cially provided  that  security  may  be  dispensed  with,  •  *  *  the  judge, 
before  he  grants  the  order  [of  arrest  of  defendant,]  must  require  a  written 
undertaking  on  the  part  of  the  plaintitt.  with  two  sutiicient  sureties,  to  the 
effect  that  if  the  defendant  recover  judgment,  or  if  it  is  finally  decided  that 
the  piaintifC  was  not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages  which  be 
may  sustain  by  reason  of  the  arrest."  For  former  reports,  see  12  N.  Y. 
Supp.  494,  and  ante,  271. 

Argued  before  Dalt,  G.  J.,  and  Bischoff,  Jb.,  and  Pbyob,  JJ. 

Bugene  Seligman,  for  appellants.    Uotoard  A.  Sperry,  in  pro.  per. 

Bischoff,  J.  In  April,  1884.  the  Metropolitan  Concert  Company.  Lim- 
ited, instituted  an  action  in  the  supreme  court  to  recover  damages  for  tres- 
pass against  Howard  A.  Sperry  and  Robert  W.  Reid,  and  an  order  for  the 
arrest  of  both  defendants  was  issued  therein,  but  the  order  was  executed  as 
to  Sperry,  who  alone  was  arrested.  On  the  application  for  the  order  of  arrest 
the  usual  undertaking  required  by  section  559  of  the  Code  of  Civil  Procedure 
was  given,  Theodore  Hellman  and  Emil  Carlsbach  becoming  sureties,  the 
limit  of  their  liability  being  $41)0.  Pursuant  to  the  terms  of  that  undertak- 
ing the  sureties  jointly  and  severally  agreed  "that  if  the  defendants  in  the 
action  do  recover  judgment  tlierein,  or  if  it  is  finally  decided  that  the  plain- 
tiff is  not  entitled  to  the  order  of  arrest,  the  plaintiff  in  said  action  will  pay 
ail  costs  which  may  be  awarded  to  the  defendants,  and  all  damages  which 
they  may  sustain  by  reason  of  the  arrest  in  said  action,  and  not  exceeding 
the  sum  of  four  hundred  dollars."  Sperry  and  Reid  having  appeared  and  de- 
fended, tlie  action  was  reached  for  trial  on  March  31,  1885,  on  which  day, 
because  of  the  plaintiff's  default,  it  was  dismissed,  and  on  April  15,  1885, 
judgment  for  dismissal  of  the  complaint,  with  $273.87  costs,  was  duly  en- 
tered in  favor  of  the  defendants,  Sperry  and  Reid.  In  November,  1885, 
Sperry  brought  an  action  in  the  city  court  against  the  sureties,  Hellman  and 
Cai'lsbiich,  to  recover  upon  their  undertaking  above  mentioned;  and  the 
sureties  thereupon  applied  to  the  supreme  court  to  have  the  default  of  the 
Metropolitan  Concert  Company,  Limited,  opened,  and  the  judgment  in  favor 
of  Sperry  and  Reid  vacated  and  set  aside.  This  application,  however,  was 
only  granted  to  the  extent  of  permitting  the  sureties  to  try  the  issues  raised 
by  the  pleadings  m  the  action  against  Sperry  and  Beid.  Such  a  trial  was 
bad,  and  resulted  in  favor  of  the  Metropolitan  Concert  Company,  Limited, 
but  on  appeal  to  the  general  term  of  the  supreme  court  and  court  of  appeals 
the  proceedings  of  the  trial  court  were  reversed  and  judgment  absolute  was 
rendered  in  favor  of  Sperry  and  Reid.  44  Hun,  63U,  •^3  N.  E.  Bep.  1152. 
The  action  in  the  city  court,  having  in  the  meanwhile  remained  in  abeyance, 
was  readied  for  trial,  which  terminated  in  a  judgment  in  favor  of  the  plaintiff 
therein,  entered  upon  the  verdict  of  a  jury.  From  this  judgment  the  defend- 
ants appealed  to  the  general  term  of  the  city  court,  where,  upon  plaintiff's  fil- 
ing a  stipulation  to  that  effect,  it  was  reduce,d,  and,  as  reduced,  afiBrmed.  The 
reduction  of  the  judgment  was  imposed  upon  the  plaintiff  upon  the  ground 
tliat  the  recovery  was  excessive,  in  so  far  sis  the  liability  of  the  defendants 
was  not  limited  upon  the  trial  to  the  amQunt  of  their  undertaking,  and  that, 
if  such  limitation  had  been  made,  the  recovery  by  plaintiff  would  not  have 
exceeded  the  amount  to  which  the  judgment  was  reduced  after  allowing  the 
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defendants  the  same  offsets  which  were  allowed  In  the  trial  court.  From  the 
judgment  of  afSrmance  the  defendants  have  appealed  to  this  court,  and  it  is 
apparent  that  the  grounds  urged  for  reversal  are  in  no  manner  affected  by 
the  action  of  the  general  term  of  the  court  below  in  requiring  plaintiff  to 
'waive  so  much  of  tlie  recovery  as  was  held  to  be  excessive.  Appellants 
assign  as  error  that  the  trial  court  permitted  a  recovery  by  the  plaintiff  of  the 
costs  recovered  against  the  Metrupolitan  Concert  Company,  Limited,  although 
such  costs  by  the  judgment  therefor  had  been  awarded  to  the  plaintiff  in  this 
action,  and  his  co-defendant,  Beid,  in  the  supreme  court  action,  jointly,  which 
ruling  was  duly  objected  to,  and  an  exception  taken;  and,  further,  that  the 
triitl  j  usiice,  though  specifically  requested  to  do  so,  refused  to  instruct  the  jury 
that  they  should  not,  in  estimating  the  damages  to  which  plaintiff  was  sub- 
jected by  reason  of  the  arrest,  consider  any  expense  incurred  by  him  for  coun- 
sel fees  subsequent  to  the  time  it  was  finally  determined  that  the  plaintiff  in 
the  supreme  court  action  was  not  entitled  to  the  order  of  arrest.  This  refusal 
was  also  duly  excepted  to.  We  have  not  overlooked  the  additional  grounds 
urged  by  appellants  for  the  reversal  of  the  judgment;  but  as  we  are  of  the 
opinion  tliat  those  specifically  noticed  by  us  are  sufficient  to  demand  a  retrial 
of  the  action,  it  is  unnecessary  to  discuss  others,  which  may  not  again  occur. 
It  is  plainly  apparent  from  the  record  before  us  that  the  trial  of  this  action 
proceeded  upon  the  mistaken  theory  that  an  undertaking  given  pursuant  to 
the  requirements  of  section  559  of  the  Code  of  Civil  Procedure  upon  the  arrest 
of  a  defendant,  is  intended  to  secure  to  such  defendant,  if  it  be  finally  decided 
that  the  plaintiff  was  not  entitled  to  the  order  of  arrest,  the  general  costs  of 
the  action  and  the  counsel  fees  incurred  in  the  defense  of  that  action,  to- 
gether with  such  other  damages  as  defendant  may  have  sustained,  and  which 
may  have  accrued  directly  from  the  arrest.  That  such  is  not  a  correct  inter- 
pretation of  the  section  mentioned  has  been  lately  determined  by  the  general 
term  of  this  court  in  Sutorius  v  North,  ante,  557,  the  opinion  wherein  was 
filed  March  2,  1891.  In  the  case  cited  it  was  determined  that  the  true  inten- 
tion of  the  Code  of  Civil  Procedure  is  to  secure  indemnity  to  an  arrested  de- 
fendant only  to  the  extent  to  which  he  may  have  been  inconvenienced  and 
may  have  suffered  expenses  over  defendants  not  arrested.  Ordinarily  a  de- 
fendant has  no  redress  for  the  expense  to  which  he  may  have  been  subjected 
in  defending  against  the  plaintiff's  alleged  caused  of  action,  and  the  taxable 
costs  represent  the  limit  of  his  indemnity  in  the  event  of  plaintiff's  defeat; 
and,  as  no  action  for  damages  for  false  arrest  would  lie  if  the  arrest  was  had 
upon  legal  process,  (If arks  v.  Tovmsend,  97  N.  T.  590,)  the  undertaking  re- 
quired by  section  559  of  the  Code  was  intended  to  secure  to  the  defendant  the 
additional  costs  and  the  additional  expense  and  damage  to  which  he  might  be 
subjected  by  reason  of  his  arrest.  That  this  is  so  is  apparent  from  the  provis- 
ions of  section  32G8  of  the  Code  of  Civil  Procedure,  pursuant  to  which  a  non- 
resident plaintiff  may  be  required  to  give  security  for  costs.  If  a  non-resi- 
dent plaintiff  has  given  such  security  for  costs,  and  upon  causing  the  arrest 
of  the  defendant  has  given  the  further  undertaking  required  by  section  559 
of  the  Code,  and  the  action  results  in  a  judgment  for  dismissal  of  the  com- 
plaint, with  the  costs'of  the  action  to  the  defendant,  could  it  be  contended 
that  the  plaintiff's  payment  of  the  costs  alone  would  cancel  the  undertaking 
given  to  secure  their  payment,  and  at  the  same  time  entitle  the  plaintiff  to  a 
credit  of  an  equal  amount  upon  the  undertaking  to  secure  the  order  of  arrest? 
If  so,  should  both  undertakings  have  been  in  equal  amounts,  it  must  be  con- 
ceded that  upon  the  payment  of  one  the  plaintiff  can  discharge  two  separate 
and  distinct  obligations.  If  it  be  admitted  that  he  cannot  do  this,  then  it  in- 
evitably follows  that  the  costs  secured  by  the  undertaking  upon  the  order  of 
arrest  are  not  the  costs  intended  to  be  secured  by  the  undertaking  required  of 
a  non-resident  plaintiff.  This  illustration  should  sudftce  to  prove  that  our 
determination  in  Sutorius  t.  North  was  correct,  but  if  another  illustration 
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ia  reqnind  it  may  be  found  in  thB  oase  at  bar.  Th«  judgment  for  eosts  re- 
covered  against  the  Metropolitan  Concert  Company,  I^imited,  in  the  saprpme 
court  action,  wns  for  the  general  costs  of  that  action,  nnd  was  properly  awarded 
to  both  defendanta  therein,  and  now  exists  in  tliem  as  a  joint  demand.  lieid 
was  not  arreate<l,  and  is  not  a  proper  party  to  an  action  by  Sperry  to  recover 
damages  sustained  by  the  latter  by  reason  of  his  arrest;  and  he  uinnot,  witb- 
oat  joining  Beid  as  plaintiff,  recover  the  costs  awarded  to  him  and  Beid,  be- 
cause the  right  to  soch  custa  constitutes  a  joint  demand,  the  interest  of  earb 
of  tlie  obligees  extending  to  every  part  of  the  demand.  2  Whart.  Cont.  §  814; 
Dob  V.  Halsey,  16  Johns  34.  If,  however,  it  be  held  that  the  ousts  intended 
to  be  secured  by  the  undertaking  given  upon  tlie  arrest  of  a  defendant  are  for 
the  tuiditioiial  costs  which  accrued  from  the  arrest,  stich  costs  would  have 
been  awarded  to  the  airested  defendant  only,  and  he  alone  would  be  entitled 
to  the  payment  thereof.  Again,  if  the  plaintiff  causing  the  arrest  of  the  de- 
fendant pay  the  costs  of  the  action  recovered  against  him,  and  such  easts 
should  exceed  In  amount  the  sum  named  in  the  undertalcing  given  to  secure 
the  order  of  arrest,  and  the  undertaking  should  be  held  to  apply  to  the  gen- 
eral costs  of  tlie  action,  the  defendant  would  be  without  redress  for  the  dam- 
age sustained  by  him  by  reason  of  the  arrest,  since  the  sureties  are  not  liable 
for  more  than  the  aggregate  sum  of  costs  and  damages,  not  exceeding  tbe  anm 
specified  in  the  undertaking;  and  no  actinn  lies  against  the  plaintiff  causing 
the  arreet,  though  it  be  decided  that  tite  arrest  was  wrongful.  We  are  there- 
fore of  the  opinion  that  tbe  defendant's  request  tbat  the  court  instruct  the 
jury  that  plaintiff  could  not  in  this  action  recover  the  costs  which  had  been 
awarded  to  him  and  his  co-defendant  in  the  supreme  court  action  jointly,  was 
proper,  and  that  the  refusal  so  to  charge  was  error.  Defendants'  request  that 
the  court  direct  the  jury  to  disallow  as  a  part  of  the  plaintiff's  damage  such 
expense  for  counsel  fees  as  the  plaintiff  bad  incurred  subsequent  to  the  judg- 
ment of  April  15,  1885t  dismissing  the  complaint  in  the  action  of  The  Metro- 
politan Concert  Co.,  Limited,  v.  Speiry  et  al.,  was  also  proper,  and  should 
have  been  granted,  and  the  exception  to  the  refusal  was  well  taken.  With- 
out now  passing  upon  the  effect  remaining  of  that  judgment,  after  it  had 
been  so  far  vacHted  as  to  allow  the  sureties  upon  the  undertaking  to  secure 
the  oi-der  of  ^rest  to  try  the  issues  upon  the  pleading^  in  that  action,  it  is 
auflicient  for  the  purposes  of  this  appeal  that  the  judgment  was  relied  upon 
by  tbe  plaintiff  in  this  action,  and  received  by  the  court  as  a  final  determina- 
tion that  tbe  plaintiff  therein  named  was  not  entitled  to  the  order  of  arrest 
issued  in  the  action  in  which  such  judgment  was  rendered.  Assuming  that 
the  judgment  had  the  effect  claim^  for  it,  the  determination  thereby  made 
was  reciprocal,  and  conclusive  upon  both  parties  to  this  action,  and  no  damage 
could  thereafter  have  accrued  to  the  plaintiff  herein  by  reason  of  bis  arrest  ia 
that  action.  The  judgment  ended  his  liability  tu  arrest,  and  the  expenses  for 
counsel  fees  incurred  by  plaintiff  3ut>sequent  to  this  judgment  in  the  trial  of 
the  issues  prosecuted  by  the  sureties  and  the  snl>sequent  appeals  to  the  general 
term  of  the  supreme  court  and  tbe  court  of  appeals  were  not  rendered  neces- 
sary to  enable  the  plaintiff  herein  to  extriCHte  himself  from  his  arrest  or  lia- 
bility to  arrest,  but  to  defend  hiihself  against  a  recovery  by  the  Metropolitan 
Concert  Company,  Limited,  in  the  action  commenced  by  it,  and  such  expense 
is  not  a  part  of  tbe  damage  for  which  indemnity  was  intended  by  the  undo^ 
taking  upon  which  this  action  was  brought.  Counsel  fees  are,  of  course,  re- 
coverable as  a  part  of  such  damage,  but  only  such  proportion  of  the  counsel 
fees  as  were  reasonably  necessary  to  defend  against  the  arrest,  or  to  cause  tbe 
order  of  arrest  to  be  set  aside,  and  such  could  obviously  not  have  been  the  ob- 
ject of  retaining  counsel  after  it  had  already  been  determined  that  the  plain- 
tiff was  no  longer  liable  to  arrest.  We  note  plaintiff's  contention  that  de- 
fendants' exceptions  to  the  refusal  of  the  court  to  instruct  the  jury  tx>  disre- 
gard  the  evidence  concerning  expenses  incurred  subsequent  to  the  jndgmeiit 
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of  April  15. 1885,  are  wltbont  force,  because  defendants  permftted  such  evi- 
dence  to  be  received  without  objection,  and  failed  to  make  a  motion  to  have 
It  stricken  out.  Tlie  (wint  is  not  well  taken,  and  the  case  relied  opon  by 
plaintiff's  counsel  (Gannon  v.  Tifft,  71  N.  Y.  48,  56)  does  not  support  It.  An 
examination  of  the  opinion  in  tliat  case  shows  tliat  the  refusal  by  the  trial  court 
to  direct,  the  jury  to  disregard  certain  evidence,  which  was  received  witboat 
objection,  and  concerning  which  no  motion  was  made  to  have  it  strack  out, 
was  sustained  upon  the  ground  that  the  evidence  was  relevant,  and  had  a 
bearing  upon  the  amount  of  damages  to  be  awarded.  It  is  tlie  right  of  a 
party  to  have  the  jury  directed  to  disregard  evidence  which  is  wholly  Irrele- 
vant and  faieompetent,  and  whicli  has  been  admitted  without  objection,  and  a 
refusal  so  to  direct  constitutes  error  for  which  a  reversal  must  be  ordered. 
Hawtry  v.  lioane,  61  N.  Y.  84;  Marks  v.  King,  64  N.  Y.  628;  Pontius  v. 
People, 82  N.  Y.  839, 947;  Plainer  v.  Plainer,  78  N.  Y  90,  101.  The  judg^ 
nent  appealed  from  must  be  reversed,  and  new  trial  ordered,  with  costs  to 
•bide  the  event.    All  concur. 


People  cs  rd.  Flbmhts  et  al,  v,  Habt. 
{Coamtm.  Plta»  tvf  New  Tork  City  mud  CSownty,  General  Term.    April  0, 1801.) 

t.  Rks  Asjusicata. 

1b  18t]»  St.  Stapban's  Cbmeh  eleetad  a  vmtry.  On  the  same  day,  la  1800,  Vtitj 
elected  another  vegtiy.  Thereafter  in  a  quo  imirratttD  prooeedintr  the  election  of 
some  of  the  vastry-men  was  declared  illegal,  and  they  were  ousted  from  their  offl- 
oes,  leaTtna- only  three  memtwrs  of  the  body,  who  thereupon  applied  to  the  rector  to 
jola  with  them,  ia  Holdiu^  a  new  etectlon.  He  refD8ed  upon  the  ground  that,  the 
•leoUon  of  1880  haviag  been  dficlared  invalid,  the  veatry  of  1889  held  over,  la  the 
mean  time  W.  and  four  member  ^  of  the  vestiy  of  188B,  and  also  ousted  members  of 
the  veatry  of  1890,  claimed  to  buld  orer,  and  instituted  an  action  against  the  threa 
remaintDK'  members  of  the  veatrv  of  1890  to  oust  them  from  their  omoes,  which  ao- 
tion  rMmted  in  a  jadement  in  favor  of  defendants.  Held,  tbat  the  iudgments  to 
•e^  proceedings  estauiahed  that  such  defendants  were  lawfully  in  oJSce  pursuant 
to  the  election  of  1890,  and  that  the  vestry  of  1889  did  not  bold  over,  and  were  oon- 
clusiye  as  to  the  titles  of  the  respective  claimants  to  said  offices,  and  binding  upon 
the  rector  of  the  charob  and  all  otber  persons  not  claiming  title  to  such  ofSces, 
(thoagb  BOt  parties  to  said  proceedings,)  questioning  the  titles  of  such  claimants 
in  any  collateral  proceeding  in  which  they  and  suoh  clairaants  are  partiea. 

Il  Beuaious  Socibtibb— Vaoanoibs  ik  Vestbts— Poweb  to  Fiu. 

Irrespective  of  the  adjudications  between  the  rival  claimants  to  said  ofBoes,  the 
Is^ly  elected  members  of  the  vestry  of  1890  constituted  a  board  of  trustees,  whloh, 
tlwugb  not  a  majority  of  a  full  board,  was  competent  to  fill  the  vacancies  caused  by 
the  displacement  of  the  illegally  elected  memMrs,  as  if  such  vaoandaa  bad  been 
created  by  the  resignation  or  death  of  a  majority  of  the  board. 

Appeal  from  special  term. 

Application  by  Charles  E.  Fleming  and  others,  relators,  chnrch-warden 
and  trustees  of  the  Protestant  Episcopal  Church  of  St.  Stephen  in  the  city  of 
New  York,  for  a  mandamua  requiring  A.  Bloomer  Hart,  rector  of  said  church, 
to  join  with  the  relators  in  holding  a  special  election  to  supply  vacancies  In 
the  vestry  of  said  church.  The  foUowing  facts  appear  in  the  case:  St.  Ste- 
phen's Church  is  organized  under  section  1,  c.  60,  of  the  Laws  of  1813,  and 
its  church  edifice  is  located  on  Forty-Sixth  street,  between  Fifth  and  Sixth 
avenues.  The  defendant  is,  and  for  several  years  has  been,  its  rector,  and 
by  virtue  of  the  statute  one  of  its  trustees.  Its  articles  of  incorporation  and 
by-laws  provide  for  the  election  of  two  church-wardens  and  eight  vestry-men 
annually  on  Monday,  in  Easter  week,  and  at  the  Easter  election  in  1869, 
James  Blackhnrst  and  Ctiarles  £.  Fleming  were  elected  church-wardens,  and 
Thomas  F.  Cock,  Hobart  B.  Jacobs,  Edwin  K.  Linen,  James  Maclaury,  Ed* 
mnnd  Lnis  Mooney,  S.  Montgomery  Pike,  Theodore  E.  Smith,  and  Stephen 
B.  Weeks  were  elected  vestry-men ;  that  the  date  for  the  last  Easter  election 
was  Apill  7,  1890;  that  the  defendant,  though  present  on  the  second  Sunday 
prior  titeretoy  and  officiating  as  rector  at  the  divine  services  in  the  ciMirch,  and 
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though  requested  by  one  of  the  wardens  to  give  notice  of  the  annual  election  to  be 
held  April  7th,  refused  to  give  such  notice,  and  thereupon  such  warden  in  tlia 
time  of  divine  service  gave  notice  of  the  election ;  that  thereafter  the  supreme 
court  duly  granted  its  peremptory  writ  of  mandamus,  (11  K.  Y.  Sapp.  670.) 
commanding  the  defendant,  on  Sunday,  April  6th,  to  give  drs  notice  of  the 
annual  election  to  be  held  on  tlie  following  day,  and  in  pursuance  of  such 
mandatntu  the  defendant  did  on  the  following  Sunday  give  notice  of  the  an- 
nual election  to  be  held  on  Easter  Monday,  April  7,  1890,  and  on  that  day  an 
election  was  held,  at  whicli  tlie  defendant  presided,  and  was  the  returning 
oflBcer.     The  defendant,  as  returning  officer,  announced   that   Stephen   B. 
Weeks  and  Charles  E.  Fleming  were  elected  church-wardens,  and  ThomHS  F. 
Cock,  Edwin  K.  Linen.  S.  Montgomery  Pike,  Edmund  Luis  Mooney,  Henry 
W.  Mooney,  William  G.  Smith,  William  S.  Watson,  and  Charles  Shroeder 
were  elected  vestry-men,  and  he  caused  the  proceedings  of  the  election  to  be 
entered  in  the  liook  of  the  minutes  of  the  vestry,  and  signed  his  name  thereto, 
and  offered  the  same  to  as  many  of  the  electors  present  as  he  thought  fit,  and 
the  same  was  by  them  also  signed  and  certified.    Thereafter  an  action  was 
brought  in  this  court  by  the  people  of  the  state  on  the  relation  of  Jamea  Black- 
hurst,  James  Maclaury,  Theodore  E.  Smith,  William  G.  Gardner,  William  W. 
Warren,  William  J.  Smith,  and  WoodrnS  Smith  against  said  Stephen    K. 
Weeks,  Thomas  F.  Cock,  Edwin  K.  Linen,  Edmund  Luis  Mooney,  Henry  W. 
Mooney.  S.  Montgomery  Pike,  and  William  G.Smith,  for  the  purposeof  cast- 
ing such  defendants  from  the  offices  of  church-warden  and  vestry-men,  and  a 
trial  of  said  action  before  Hon.  Joseph  F  Daly,  judge  of  this  court,  and  a 
jury,  resulted  in  a  verdict  for  the  plaintiffs,  on  which  final  judgment  was  en- 
tered June  21,  1890,  which  ousted  and  excluded  the  defendants  from  such 
offices.    (11  N.  Y.  Supp.  671.)    At  the  time  this  application  for  mandamus 
was  made  there  existed  an  injunction  against  the  defendant.  Hart,  and  the 
said  Stephen  B.  Weeks,  Thomas  F  Cock,  Edwin  K.  Linen,  Edmund  Lois 
Mooney,  Henry  W  Mooney,  S.  Montgomery  Pike,  William  G.  Smitli,  and  the 
corporation  of  St.  Stephen's  Church,  restraining  them  from  exercising,  or  at- 
tempting to  exercise,  any  of  the  functions  of  the  offices  of  church-warden  and 
vestry-men  of  the  churcli  of  St.  Stephen,  until  the  further  order  of  this  court. 
The  judgment  of  ouster  of  June  21, 1890,  left  one  vacancy  in  the  oflSce  of 
warden  and  six  vacancies  in  the  offices  of  vestry-men.    The  relators  Fleming, 
Watson,  and  Shroeder  were  left  in  office, — the  first-named  as  warden,  and 
the  other  two  as  vestry-men.    They  took  immediate  steps  to  provide  for  the 
filling  of  the  vacancies,  and  the  defendant  appeals  from  an  order  directing 
that  a  writ  of  mandamus  issue  requiring  him  to  join  with  them  in  holding  a 
special  election  to  supply  said  vacancies.    For  former  reports,  see  10  N.  Y. 
Supp.  125,  and  11  N.  Y.  Supp.  669,  670,  671,  678,  674.  and  675. 

Argued  before  Daly,  C.  J.,  and  Bischoff,  Jr.,  and  Pkyob,  JJ. 

Andrew  J.  Shipman,  ( Wager  Sumyne  and  Charles  Blatidy,  of  counsel,)  for 
appellant.  Booraem,  Hamilton  &  Beckett,  {Daniel  G.  BoUins,  David  BeO' 
nett  King,  and  Wm.  H.  Hamilton,  of  counsel,)  for  respondents. 

Daly,  0.  J  This  is  an  appeal  by  the  defendant.  A.  Bloomer  Hart,  rector 
of  the  Itotestant  Episcopal  Church  of  St.  Stephen  in  the  city  of  New  York, 
from  an  order  of  the  special  term  of  this  court,  made  upon  the  petition  of 
Charles  E.  Fleming,  church-warden,  and  William  F.  Watson  and  Charles 
Shroeder,  vestry-men,  corporators  and  trustees  of  said  church,  directing  that 
a  writ  of  mandamus  issue  to  the  said  rector,  requiring  him  to  join  with  the 
said  relators  in  holding  a  special  election  to  supply  vacancies  in  the  vestry  of 
said  church,  caused  by  the  ousting  from  office  of  Stephen  B.  Weeks  as  church- 
warden, and  Thomas  F.  Cock,  Edwin  K.  Linen,  S.  Montgomery  Pike,  Ed- 
mund Luis  Mooney,  Henry  W.  Mooney,  and  William  G.  Smith,  as  vestry^ 
men  of  said  church,  by  a  judgment  of  this  court  in  an  action  in  the  nature  of 
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quo  toarranto,  brought  on  behalf  of  the  people  of  the  state  by  the  attorney 
general.  11  N.  Y.  Supp.  673.  The  order  for  the  mandamtis  appointed  a 
time  and  place  for  the  holding  of  such  election,  and  directed  that  it  should  be 
held  under  the  supervision  of  a  referee  named  by  the  court  From  the  whole 
of  the  order  and  the  writ  of  mandamus  issued  in  conformity  therewith  the 
defendant,  as  rector  of  said  church,  appeals.  It  appears  that  a  regular  election 
for  church- wardens  and  vestry-men  was  held  in  the  said  church  at  Easter,  1890, 
and  the  defendant,  who  presided  hs  rector,  announced  and  certilied  in  the 
usual  course  that  the  last-named  persons,  together  with  these  relators,  were 
duly  elected, — Weeks  and  Fleming,  church-wardens;  and  Cock,  Linen,  Pike, 
E.  L.  Mouney,  H.  W.  Mooney,  Smith,  Watson,  and  Shroeder,  vestry-men. 
There  had  been  much  dissension  in  the  corporation  before  this  election  was 
held,  growing  out  of  the  action  of  the  former  vestry  at  u  special  meeting  in 
February,  1890,  in  voting  to  consolidate  the  church  with  the  Protestant  Epis- 
copal Church  of  the  Holy  Trinity  in  the  same  city;  and  the  rector  had  re- 
fused to  give  notice  of  an  Easter  election  in  1890  in  view  of  said  vote  and  the 
agreement  of  consolidation  entered  into  in  pursuance  thereof;  but  a  mandu- 
mus  to  him  having  been  issued  by  the  supreme  court  (11  N.  Y.  Supp.  670) 
requiring  a  notice  of  the  election  to  be  given  and  the  election  to  be  held,  he 
obeyed  the  writ,  and  held  the  election,  at  which  he  presided,  and  the  result 
of  which  he  declared  as  above  mentioned.  Subsequently  t)ie  action  of  the  at- 
torney referred  to  wiis  instituted,  which  resulted  in  ousting  Weeks  as  church- 
warden, and  all  the  vestry-men  except  Watson  and  Shroeder.  Among  the 
oflBcers  so  ousted  were  flvn  members  of  the  former  vestry,  who  were  in  office 
as  veslry-men  at  the  time  of  the  said  election,  viz..  Weeks,  Cock,  Linen,  Pike, 
and  £.  L.  Mooney,  and  they,  deeming  that  the  judgment  which  ousted  them  es- 
tablished the  invalidity  of  that  election,  and  there  were  no  successors  to  the 
former  vestry  chosen  thereat,  claimed  to  hold  over  under  the  statute;  and 
upon  their  relation  the  attorney  genenil  commenced  an  action  in  the  supreme 
court  against  these  relators  as  defendants,  together  with  the  remaining  mem- 
bers of  the  former  vestry  not  joined  as  relators.  The  complaint  in  that  ac- 
tion set  forth  the  election  of  church- wardens  and  vestry-men  at  the  annual 
election  of  1889,  and  claimed  that  no  person  had  at  any  time  since  been  chosen 
or  elected  in  their  stead,  and  that  these  relators,  Fleming,  Watson,  and  Shroe- 
der, wrongfully  claimed  and  asserted  that  Iheyhad  been  elected  at  the  election 
of  1890,  and  were  usurping  the  offices  of  church-warden  and  vestry-men,  and 
demanded  judgment  ousting  them  from  such  office,  and  adjudging  the  former 
vestry  entitled  to  the  offices  by  virtue  of  the  election  of  May,  1889.  That  ac- 
tion was  tried,  and  resulted  in  a  judgment  in  favor  of  these  relators,  Fleming, 
Watson,  and  Shroeder,  dismissing  the  complaint  upon  the  meiits.  Such  judg- 
ment was  rendered  after  the  making  of  the  order  now  appealed  from,  but  the 
action  was  commenced  while  the  application  of  these  relators  for  this  tnando- 
miLS  was  pending. 

The  judgments  established,  as  between  the  relators  here  who  were  elected 
in  1890,  and  all  other  persons  claiming  to  have  been  elected  with  them  at 
such  election,  or  claiming  to  hold  over  for  want  of  a  valid  election  in  1890: 
(1)  That  these  relators  are  lawfully  in  office  pursuant  to  said  election,  and 
lawfully  exercising  the  powers  of  trustees  of  said  church;  (2)  that  the  other 
persons  claiming  to  have  been  elected  at  the  time  have  no  title  to  office  as 
church-warden  or  vestry-men;  (3)  that  the  former  vestry,  elected  in  1889,  does 
not  hold  over,  and  that  these  relators  were  chosen  in  their  stead.  The  judg- 
ments are  not,  in  one  sense,  conclusive  upon  the  defendant  here,  the  rector 
of  the  church,  because  be  was  not  a  party  to  the  actions  in  which  they  were 
rendered,  and  could  not  properly  be  made  a  party  thereto,  such  actions  being 
brought  to  try  the  title  of  the  claimants  who  were  made  defendants  therein; 
but,  inasmuch  as  the  only  way  in  which  the  title  of  rival  claimants  to  said 
offices  could  be  determined  was  in  such  action,  the  Judgment  therein  is  con- 
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closiTe  upon  all  other  persons  who  do  not  claim  the  same  office,  but  who  nai^ht 
urge  a  doubt  or  question  as  to  the  title  of  such  claimanta  where  such  doubt 
or  qaestioD  would  affect  the  relief  demanded  against  tbf<m  in  anj  collateral 
proceedings  to  which  they  and  such  claimants  were  parties.    Such  doubt  or 
question  is  raised  in  this  proceeding  for  a  mandamus  as^aiiist  the  rector  on 
the  relation  of  these  trustees  for  the  holding  of  the  special  election.   He  objects 
that  there  is  doubt  of  their  title,  and  claims  that  to  be  a  sufficient  defense  to 
the  application  for  a  manriamtt;.     People  v.  Stevens,  5  HiW,  616.    But,  if  tlie 
title  of  the  relators  has  been  estulilished  in  a  direct  proceeding  to  test  it, 
brought  by  rival  claimants,  or  against  them,  the  ubjectlon  is  answered,  and  the 
judgment  in  such  proceeding  is  conclusive  until  reversed.    This  is  the  present 
cHSe,  and  the  adjudications  which  the  relatoi-s  invoke  must  not  only  dispose  of 
the  defense  tliat  there  are  rival  claimants  to. the  office,  but  necessarily  answer 
all  objections  assailing  the  title  of  the  relators  to  the  office  of  trustees  of  the 
church,  and  that  any  other  person  or  persons  whomsoever  have  any  right  to 
such  c^ces,  or  to  exercise  the  powers  of  church -warden  and  vestry-men,  as 
holding  over  or  otherwise;  and,  Bnally,  must  dispose  of  the  objection  that  no 
vacancy  now  exists  to  be  filled  by  a  special  election;  for  the  contention  of  the 
defendant  is  th;it  there  is  no  vacancy:  that  there  was  a  failure  to  elect  any 
trustees  at  the  election  of  1890,  or  a  failure  to  chuose  a  sufficient  number  to 
transact  business,  which,  it  is  claimed,  amounts  to  the  same  thing  as  a  fail- 
ore  to  elect  any,  {In  re  Union  Int.  Co.,  22  Wend.  591;)  and  that,  therefore, 
the  former  vestry  holds  over,  and  all  the  offices  are  filled,  (Laws  1818,  c.  6U, 
§  1;  Laws  1844,  c.  158.)    The  contention  beinf?  that  there  is  no  vacancy  be- 
cause the  old  board  holds  over,  a  Judgment  against  the  members  of  th*>  oM 
board  that  they  do  not  hold  over  establishes  that  a  vacancy  exists;  and  the 
number  of  vacancies  is  fixed  by  the  one  judgment  which  ousts  seven  of  the 
trustees,  and  by  the  other  judgment  conflrming  the  right  of  the  three  remain- 
ing trustees  to  hold  the  office.     But  if  there  were  no  such  conclusive  adjudi- 
cations as  to  title  lietween  the  rival  claimants  to  the  office  it  would  seem  clear 
that  a  vacancy  was  created  when  the  seven  persons  elected  in  1890  were  sub- 
sequently ousted  from  office.     There  was  an  election  regularly  held  aft  the 
church  St  Easter,  1890,  and  two  church-wardens  and  ei^ht  vertry-men  were 
duly  declared  and  certified  elected.     There  was,  therefore,  a  de  facto  board, 
competent  to  discbarge  the  duties  of  trustees.     All  the  offices  were  tilled  by 
successors  chosen  in  the  stead  of  the  former  vestry-men,  and  the  latter  could 
not  hold  over.     Were  it  not  for  the  judgment  In  qiio  warranto,  all  tl>«  mem- 
bers of  the  new  board  would  have  continued  to  serve,  and  the  offloes  would 
have  been  Blled.     That  judgment  ousted  certain  of  the  persons  declared  so 
elected,  but  not  all;  and  there  were  left  remaining  defaato  trustees  in  office, 
with  vacancies  created  by  the  judgment,  and  not  existing  before  It     The  case 
differs  from  Inre  Union  Insitranee  Co.,  22  Wend.  591,  where  it  was  suggest- 
ed that  if  less  than  the  number  of  trustees  competent  to  convene  as  a  board 
and  transact  business  had  been  chosen  "it  might  be  that  the  whole  election 
would  have  been  void,  as  there  would  not  have  been  a  satiicient  number  of 
the  directors  chosen  to  constitute  a  board,"  because  in  this  ease  a  full  board 
had  been  voted  for  by  the  church  and  declared  elected,  and  a  majority  had 
afterwards  been  displaced.     The  vacancies  caused  by  such  di8p]ac^'m^■nt  must 
be  filled  by  a  new  election  the  same  as  if  such  vacancies  had  been  caused  by 
the  resignation  or  death  of  a  majority  of  the  board.     This  is  substantially  the 
view  taken  by  the  supreme  court  in  affirming  the  judgment  above  referred  to. 
People  V.  Fleming,  ante,  715,  (March  13,  1891.)    This  last  consideration  dls* 
poses  of  all  that  is  argued  against  the  power  of  the  three  remaining  trustees 
to  appoint  a  time  for  holding  a  special  election  to  fill  the  vacancies, — whether 
snob  objections  are  based  upon  the  want  of  power  to  convene  as  a  board,  there 
not  being  a  quorum,  (a  majority  of  the  whole  number  of  vestry-men,  viz., 
five,  being  required  to  transact  business,)  or  upon  the  informality  of  the  pro- 
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ceedings  of  the  three  trustees  in  calling  such  election  and  requesting  the  rec* 
tor  to  unite  with  them.  If  a  majurlty  of  the  trustees  had  resigned  or  died, 
the  minority  would  be  bound  to  proceed  forthwith,  and  call  a  special  election 
to  fill  their  places,  for  the  law  will  not  tolerate  inaction  or  delay  in  tliat  respect, 
which  virtuuUy  suspends  the  functions  of  the  corporation,  and  embarrasses 
it  and  all  persons  dealing  with  it.  If  the  trui^tees,  because  too  few  in  number, 
cannot  convene  as  a  board,  nor  hold  a  meeting,  then  they  must  unite  as  indi- 
viduals to  perform  the  duties  devolving  upon  them.  It  is  as  "trustees,"  and 
not  as  a  "board,"  they  nre  to  call  such  an  election.  Act  1813,  c.  60,  §  1.  It 
is  conceded  by  the  defendant  that  the  relators  Fleming  and  Watson  called 
upon  him  personally,  and  requested  him  to  unite  with  tliem  in  signing  a  res- 
olution appointing  a  time  for  holding  a  speciul  election  to  fill  the  existing 
vacancies,  and  that  he  refused,  restating  certain  reasons  he  had  given  in  the 
vestry-room  the  evening  before,  at  the  time  appointed  for  a  meeting  In  a  no- 
tice from  the  trustees,  wtiich  had  been  previously  served  upon  him.  These 
t-easons  were:  (1)  That  (he  relators  had  no  legal  standing  as  a  vestry;  (2)  the 
notice  or  call  for  a  meeting  was  not  auflicient;  (3)  that  there  was  not  a  quo- 
rum present;  (4)  that  the  vestry  had  not  power  to  ctill  such  a  special  election 
as  was  mentioned  in  the  notice  or  call  for  a  meeting.  Those  objections  went  to 
the  power  of  tlie  remaining  trustees  to  take  any  action  whatever  to  fill  vacan- 
cies, and  not  to  the  time  appointed  for  the  meeting  or  for  the  election,  or  to 
any  matter  of  propriety  or  convenience  as  to  which  his  wishes  should  t>e  re- 
garded, or  his  discretion  exercised.  It  was  a  refusal  which  left  the  trustees 
no  recourse  except  a  resort  to  their  remedy  by  mandamus,  which  they  have 
taken  The  objection  that  th«  relator  iihroeder  did  not  make  the  request  of 
the  rector  is  not  good,  m  he  joins  as  relator  in  this  proceeding. 

There  remains  to  be  considered  but  one  question, — the  appointment  of  a 
referee  to  supervise  and  superintend  the  election,  "and  see  that  said  election 
is  fairly  held  and  conducted  in  all  respects  in  accordance  with  the  law,  with 
power  to  administer  oaths  to  and  examine  persons  ofFering  to  vote  at  said 
election,  and  to  adjourn  the  said  election  at  any  stage  of  the  same  to  a  time 
to  be  specified  and  announced  by  him,  if  in  bis  diseretion  such  adjournment 
shall  be  needful,  expedient,  and  just;  and  that  the  said  rector,  if  present  at  the 
aaid  election,  act  in  all  things  under  the  supervision  and  superintendence  of 
said  referee."  Under  ordinary  circumstances,  there  could  be  no  question  that 
a  rector  should  be  left  to  preside  over  and  conduct  a  special  election ;  bat  the 
facts  of  this  case  are  peculiar,  and  the  court  at  a  special  term  doubtjess  con- 
sidered that  in  appointing  the  referee  for  the  purpose  aforesaid  it  was  giving 
the  rector,  who  was  likely  to  be  much  more  embarrassed  between  the  orders 
of  the  court  and  a  sense  of  duty  which  might  interfere  with  the  fullest  com- 
pliance therewith,  a  relief  which  he  would  greatly  appreciate.  Certain  trus- 
tees whom  he  declared  elected  at  the  last  election  were  ousted  because  of  his 
refusal  to  receive  the  votes  of  certain  duly-qualified  voters,  and  now,  afterthe 
verdict  of  the  jury  and  the  judgment  of  the  court  thatsuoh  votes  should  have 
been  received,  he  solemnly  states  under  oath  in  his  answer  to  this  application 
tor  a  mandamus :  "I  received  only  those  voles  which  I  eonsoientiously  be- 
lieved and  still  believe  should  have  been  received,  and  refused  to  receive  only 
the  votes  of  those  whom  I  conscientiously  believed  and  still  believe  were  not 
entitled  to  vote."  The  power  of  the  court  to  appoint  a  referee  to  take  charge 
of  the  election  is  undoubted.  Maffuire  v.  Byrnes,  2  N.  Y.  Supp.  760; 
Kninkern  v.  Lutheran  Churches,  1  Sandf.  Ch.  ^7,  561.  The  rector,  as  pre- 
siding and  retiring  oflicer,  has  only  ministerial  duties  to  perform,  and  so  with 
the  referee.  McCrary,  Elect.  §  229;  People  v.  Canvassers,  12  Abb.  N.  C.  77; 
People  Y.  Bell,  7  K.  Y.  Supp.  701,  and  8  X.  Y.  :3upp.  254.  Tta*  order  and 
snandamus  sbonld  be  affirmed,  with  costs.    AH  concvr. 
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Bbush  et  al,  v.  Manhattan  Bt.  Go.  et  oZ. 
(Common  Fleas  of  New  York  City  and  Coimtiy,  EquiUy  Term.    Korember,  ISM.) 

1.  iNJUNOnON— LlOKBS— EUIVATBO  R^ILHOiLD — CONSTSnOTIOK  IN  9TBRBT — DaMASBS 
«0  ABOTTIXa  OWNIBS. 

A  delay  ot  ovor  10  yean  from  the  constraction  of  an  elevated  railroad  in  a  street 
before  the  commencemeDt  of  prooeedings  to  enjoin  its  operation  In  front  of  the 
premises  of  an  abutting  owner,  whose  easements  of  light,  air,  and  acoeas  it  has  ap- 
propriated, does  not  prevent  the  granting  of  the  relief,  as  it  was  not  definitely  set- 
tled until  eight  years  after  the  construction  that  suoh  act  and  the  continued  oper^ 
ation  of  the  road  were  illegal  and  wrongful  as  to  abutting  owners,  whose  only  prop- 
erty invaded  was  the  easement  In  the  street. 

9.  Bahb. 

A  delay  of  two  years  after  the  determination  of  the  rights  of  abatting  owners  in 
such  streets  before  beginning  proceedings  to  enjoin  the  continued  operation  of  the 
road  does  not  bar  the  right  to  ei^uitable  relief,  where  complainant's  non-action  had 
no  influence  whatever  on  the  maintenance  and  operation  of  the  railroad. 

8.  Bahe. 

Since  complainant  is  asking  an  injunction  against  the  operation  of  the  road  to 
protect  his  easements  in  the  street,  which  are  strictly  legal  rights,  the  doctrine  ot 
laches  on  his  part  has  no  application,  unless  his  delay  has  been  so  long- continued 
as  to  come  within  the  provisions  of  the  statute  of  Umitationa. 

4  Bake — Damages. 

Where  the  rental  value  of  complainant's  property  has  greatly  Increased  since  the 
construction  of  the  road,  and  such  increase  is  due  chiefly,  if  not  exclusively,  to  the 
operation  of  the  rood  in  the  immediate  proximity  of  the  property,  no  injury  nas  re- 
sulted to  him  entitling  him  to  relief  by  injunction  against  the  continued  appropria- 
tion of  his  easements  in  the  street. 

Action  by  Sarah  B.  Brush  and  another  against  the  Manhattan  Railway 
Company  and  the  Metropolitan  Elevated  Railway  Company. 

Peokham  <&  Tyler,  {E.  W.  Tyler,  of  counsel,)  for  pluintiAs.  Daotea,  Short 
A  Toumsend,  (Edtoard  C.  James,  of  counsel,)  for  defendants. 

Pbtob,  J.  The  action  is  in  equity,  to  enjoin  the  maintenance  and  opera- 
tion of  defendants' railway  along  the  street  in  front  of  plaintlfb' premises, 
and  incidentally  to  recover  past  damages  caused  by  such  maintenance  and 
operation.  Shepard  v.  Railway  Co.,  117  N.  Y.  442,  448,  23  N.  E.  Rep.  30; 
Henderson  v.  Railroad  Co.,  78  ST.  Y.  428, 430.  At  the  close  of  plaintiffs'  case, 
and  again  on  the  conclusion  of  all  the  evidence,  defendants  moved  to  dismiss 
the  complaint  as  a  suit  in  equity  for  injunctive  relief.  The  motion  waa  de- 
nied, and  defendants  excepted;  but  tlie  question  presented  by  the  motion  re- 
curs now  upon  the  final  determination  of  the  case.  The  special  grounds  of 
the  motion  were  laches  on  the  part  of  the  plaintiffs  in  instituting  their  action 
to  restrain  the  construction  and  operation  of  the  railroad,  and  acquiescence  by 
plaintiffs  in  such  construction  and  operation.  The  railroad  was  constructed 
and  put  in  operation  In  front  of  plaintiffs'  premises  on  Sixth  avenue  the  5th 
day  of  June,  1878,  and  was  constructed  and  put  in  operation  in  front  of 
plaintiffs'  premises  on  Eighth  avenue  "at  various  times  between  June  1, 
1878,  and  January  1,  1879."  Plaintiffs'  ancestor,  owner  of  the  properties  at 
the  time  of  the  construction  of  the  railroad,  opposed  its  construction;  bat  it 
is  not  apparent  what  specific  measures  of  opposition  be  took,  nor  that  he  pre- 
sented any  formal  objection  to  the  construction  and  operation  of  the  railroad. 
In  1885  the  plaintiffs,  in  whom  the  title  to  the  propeities  then  resided,  con- 
tributed money  to  the  erection  of  an  elevator  in  front  of  their  premises  on 
Eighth  avenue,  in  connection  with  defendants'  station,  for  the  purpose  of 
facilitating  access  to  the  railroad;  and  July  29, 1885,  at  a  yearly  rental  of  one 
dollar,  leased  the  elevator  to  the  railway  company  for  a  period  of  fifty  years, 
the  railway  company  covenanting  "at  its  own  expense  and  charge  to  operate 
said  elevator  for  the  public  use  during  the  term  of  said  lease,  to  meet  all 
trains  stopping  at  said  station  on  its  road,"  etc.  In  fiict  the  connection  of 
plaintiffs  with  the  erection  and  lease  of  the  elevator  was  indirect,  and  througii 
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the  instrumentality  of  a  corporation  in  which  tbev  were  stockholders,  but,  to 
give  full  effect  to  defendants'  contention,  I  assume  their  immediate  implica- 
tion in  the  acts  alleged  as  operating  an  acquiescence  in  bar  of  injunctive  re- 
lief. 1  own  that,  in  view  of  the  principles  regulating  the  exercise  of  the 
jurisdiction  to  award  injunctive  relief,  I  was  strongly  of  opinion  on  the  ar- 
gument that  by  laches  and  acquiescence  plaintiffs  had  precluded  themselves 
from  recourse  to  this  extraordinary  remedy.  But  subsequent  examination  of 
the  rulings  of  the  courts  of  appellate  as  well  as  of  original  jurisdiction  satis- 
fies me  that  the  circumstances  above  recited  are  ineftectaal  as  a  bar  to  in- 
junctive relief  between  the  parties  to  this  litigation.  In  Piatt  t.  Piatt,  58 
N  Y.  646.  the  court,  in  applying  u  familiar  rule,  say,  "Laches  cannot  be  said 
to  exist  where  a  party  is  ignorant  of  his  rights, "  and,  in  effect,  where  they  are 
obscure  or  doubtful.  And  upon  this  principle  a  party  cannot  by  acquiescence 
lose  a  right  of  the  existence  of  which  he  is  not  aware,  the  requisites  to  estop- 
pel by  acquiescence  being  "knowledge  or  notice  of  tlie  transaction,  and 
knowledge  of  the  party's  rights."  2  Pom.  Eq.  Jur.  §§  817,  965.  "If  a 
party,  fully  cognizant  of  his  rights,  permits  a  public  corporation  to  expend," 
etc.,  he  will  be  estopped  by  acquiescence.  Railroad  Co.  v.  Strauss,  S7  Md. 
238.  In  Powers  v.  Railroad  Co.,  120  N.  Y.  178,  24  N.  E.  Rep.  295,— an  ac- 
tion for  injury  to  an  abutting  property  owner  from  the  construction  and  oper- 
ation of  defendant's  railway, — the  question  was  wbetlier  plaintiff  could  re- 
cover exemplary  damages  on  the  ground  that  defendant's  wrong  was  willful 
or  grossly  negligent.  The  courts  below  ruled  in  the  affirmative,  but  the  court 
of  appeals  reversed  the  judgment,  and  for  the  reason  that  not  until  the  decis- 
ion of  the  Lahr  Case  in  January,  1887,  (104  N.  Y.  268. 10  N.  E.  Rep.  528.) 
was  it  deflnitely  settled  that  defendant's  act  in  constructing  and  operating  its 
railroad  was  illegal  and  wrongful  as  to  abutting  owners,  whose  only  property 
in  the  street  was  an  easement  of  light,  air,  and  access.  The  court  added  that 
a  delay  of  two  years  by  defendant  to  institute  condemnation  proceedings  after 
it  was  adjudged  to  be  a  trespasser  "could  not  be  held  of  itself  such  a  wanton 
and  oppressive  act  as  to  justify  an  award  of  punitive  damages."  Now,  un- 
less the  wrong-doer  be  entitled  to  a  more  lenient  construction  of  his  conduct 
than  will  be  accorded  to  the  victim  of  the  wrong,  and  is  to  be  allowed  Immu- 
nities withheld  from  the  suitor  who  asks  reparation  for  the  wrong, — a  propo- 
sition which  surely  will  not  be  urged  in  a  court  of  equity, — it  results  that 
the  same  uncertainty  as  to  the  law  whicli  exempts  the  defendants  from  the 
full  measure  of  liability  which  they  would  otherwise  incur  preserves  to  the 
plaintiffs  those  rights  which,  had  they  been  ascertained  and  settled,  might 
have  been  lost  by  laches  and  acquiescence.  That  which  is  insulhcient  to  im- 
pose a  penalty  on  the  wrong-doer  must  be  Ineffectual  to  alBict  the  sufferer 
with  a  forfeiture.  Plaintiffs'  rights  were  not  determined  and  known  until 
January,  1887.  120  N.  Y.  183,  24  N.  E.  Rep.  296.  This  action  was  com- 
menced 1st  June,  1889,  and  the  delay  is  not  so  great  as,  of  itself,  to  bar  the 
plaintiff  of  equitable  relief.  It  might  be  otherwise  had  defendants,  in  the  in- 
terval between  the  ascertainment  and  the  assertion  of  their  rights  by  plain- 
tiffs, incurred  any  obligation  or  expense  or  inconvenience  on  the  faith  that 
plaintiffs  assented  to  or  acquiesced  in  the  wrong;  had  defendants  upon  such 
belief  or  supposition  in  any  way  altered  their  position.  But  this  inference  is 
justifled  by  no  evidence  in  the  case.  On  the  contrary,  it  is  entirely  clear  that 
plaintiffs'  non-action  had  no  influence  whatever  upon  the  maintenance  and 
operation  of  defendants'  railroad. 

As  to  the  specilic  act  of  acquiescence  on  which  the  defendants  rely,  namely, 
the  construction  and  lease  of  the  elevator  by  plaintiffs,  it  suffices  to  say  that, 
even  were  the  act  In  itself  operative  and  effectual  as  an  acquiescence.  It  was 
transacted  in  1885,  two  years  before  plaintiff's  rights  were  ascertained  and 
settled,  (Id.,)  and  so  does  not  preclude  plaintiffs  from  a  relief  which  they  did 
not  then  know  to  be  open  and  accessible  to  them. 
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Again,  In  the  present  action  plaintiOa  ask  an  injunction  for  the  protectioa 
of  legal  rights,  which  otherwise  would  be  without  ndequaie  security.     Bat 
"tiie  effect  of  delay  is  subject  to  the  important  limitation  that  it  is  properlr 
confined  to  claims  for  purely  equitable  remedies,  to  which  the  party  has  na 
strict  l<tgal  right.     Where  an  iujuuction  is  sought  in  support  of  a  strict  legal 
riglit  the  party  is  entitled  to  it  if  his  legal  right  is  established.    Mere  delay 
and  acquiescence  will  not,  therefore,  defeat  the  remedy,  unless  it  has  continuul 
as  long  as  the  right  itself. "    2  Pom.  £q.  Jur.  §  817.    Accordingly,  in  Ormsbp 
V.  Mining  Co.,  56  N.  Y.  623,  the  court  ruled  that  "the  doctrine  of  laches  and 
acquiescence,  as  a  bar  to  an  action  through  lapse  of  time,  Uuds  its  just  appli- 
cation i  n  respec-t  to  equitable  rights  only.     As  to  legal  rights,  mere  lapse  of 
time  before  an  action  to  enforce  them  is  of  no  moment,  unless  it  come  up  to 
the  requirements  of  the  stiitute  of  limitations," — which  is  not  the  case  here. 
Campbell  v.  Seaman,  63  N.  Y.  568.     If  it  do  not  appear  that  any  action  of 
the  defendant  has  been  induced  by  the  delay,  plaintiff  is  not  estopped  by  the 
delay.     Boardman  v.  Railroad  Co.,  84  N.  Y    168;  Bubber  Co.  v.  Rotliery. 
107  N.  Y.  310,  14  N.  E.  Rep.  269;  Snow  v.  Williams,  16  Hun,  468.     So,  of 
mere  delay  where  defendant  has  not  been  prejudiced.     Moif array  v.  McJtfur- 
ray,  66  N.  Y.  176;  Piatt  v.  Piatt.  58  N.  Y.  646;  Ode  v.  RaUroad  Co.,  9  X. 
Y.  Supp.  838.    So,  of  mere  delay  so  long  as  the  parties  remain  in  statu  quo. 
Snow  V.  Williams,  supra.    So,  to  constitute  an  estoppel,  there  must  he  proof 
that  defendant  relied  upon  the  acquiescence.    Rota  v.  Railroad  Co.,  8  N.  Y. 
Supp.  495.    Finally,  "a  court  of  equity  applies  the  rule  of  laches  according  U> 
its  own  idea  of  right  and  justice.    Every  case  is  governed  strictly  by  its  own 
circumstances.     Whether  the  time  the  negligence  has  sut>si8ted  is  sufficient 
to  make  it  effectual  is  a  question  to  be  resolved  by  the  sound  discretion  of  the 
court,"  {Brovm  v.  Buena  Vista  Co.,95  U.  S.  157, 160;)  and  "in  the  exercise  of 
that  discretion  tliey  use  the  statute  of  limitatipns  as  a  guide  to  their  action," 
(Coit  V.  Campbell,  82  N.Y.  509, 514.)    Applying  the  principles  above  stated  to 
cases  identical  with  or  analogous  to  the  present,  the  courts  have  decided  that 
injunctiverelief  was  not  precluded  by  laches  or  acquiescence.     Thus.inanac- 
tion  exactly  similar  to  this,  and  against  these  defendants,  the  general  term  of 
the  supreme  court,  first  department,  unanimously  held  that  the  right  of  plain- 
tiff to  assert  his  rights  before  those  rights  were  definitely  determined  by  the 
court  of  last  resort  did  not  operate  as  laches  or  as  acquiescence  to  the  extent 
of  precluding  him  from  injunctive  relief.    Ode  v.  Railroad  Co.,  9  N.  Y.Supp. 
338;  Ro8t  v.  Railroad  Co.,  8  N.  Y.  Supp.  495;  Carter  v.  Railroad  Co.,  14  N. 
Y.  St.  Kep.  859;  Coming  v.  Iron  d  Nail  Factory,  40  N.  Y.  202-207;  BateK- 
elder  v.  iSanborii,  24  N.  H.  474.     But  the  case  most  decisive  of  the  question 
under  discussion  is  Snow  v.  Williams,  16  H  uii,  468.     The  action  was  by  a  ripa- 
rian owner  to  restrain  defendants,  proprietors  of  a  cheese  factory,  from  dis- 
charging unwiiolesome  and  offensive  sulratances  into  the  stream.    Plaintiff 
knew  when  the  factory  was  built  that  it  was  tlie  custom  to  discharge  Buclk 
substances  into  streams,  and  he  made  no  objection  when  such  discharges  were 
spoken  of.     The  factory  was  put  in  operation  in  the  spring  of  1874,  during 
which  season  and  that  of  1875  plaintiff  patronized  it,  and  made  no  objection 
to  the  discharge  into  the  stream.     The  action  was  brought  in  1877.     Held, 
that  plaintiff  was  not  estopped  from  maintaining  the  action,  and  tlie  injunc- 
tion issaed.     Upon  principle  and  authority,  therefore,  I  conclude  that  plain- 
tiffs are  nut  precluded  from  injunctive  relief  by  laches  or  acquiescence. 

But  defendants  moved  to  dismiss  the  complaint  for  insufficient  proof  of 
title  to  equitable  relief,  and  so  moved  severally  in  respect  of  the  premises  in 
Sixth  avenue  and  in  Eighth  avenue;  and  the  question  is,  do  plaintiffs  show  a 
right  to  enjoin  the  maintenance  and  operation  of  defendants'  railway  in  front 
of  either  of  their  properties?  It  is  fundamental  and  a  familiar  rule  of  equity 
jurisprudence  that  an  injunction  issues  only  to  intercept  a  substantial  injury, 
and  that  this  extraordinary  remedy  will  not  be  applied  to  prevent  even  a  con- 
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ceded  wrong  if  it  be  of  trivial  consequence.  People  v.  Telephone  Co.,  31 
Hun,  596-(>04;  Blahe  v.  City  of  Brooklyn,  26  Barb.  301;  Attorney  General 
V.  ShefflOd,  3  De  Gex,  M.  &  G.  304;  MacLanry  v.  Hart,  121  If.  Y.  636-643. 
24  N.  E.  Bep.  1013.  Admitting  a  wrongful  encroachment  upon  plaintiffs' 
eaoemeuta  by  defendants'  railway  structures,  and  a  consequent  obstruction 
of  liglkt,  air,  and  access,  does  it  appear  that  these  injuries  have  reduced  the 
rental  or  the  permanent  value  of  plaintifib'  properties?  All  presumptions  are 
against  the  wrong-doer,  and  he  cannot  complain  that  the  exact  amount  of 
damage  has  not  been  proved  with  mathematical  precision,  {Drwsker  v.  Rati- 
teay  Co.,  106  N.  Y.  157,  12  K.  £.  Kep.  568;)  but  still  It  must  be  apparent 
from  the  evidence  that  he  has  suffered  some  pecuniary  loss,  (LeecU  v.  Oas- 
Light  Co.,  90  N.  Y.  26-30.)  In  Newman  v.  Railroad  Co.,  118  N.  Y.  619,  23 
N.  E.  Rep.  901,  the  court  held  that  for  the  taking  of  plaintiff's  easement  in 
the  highway  "there  would  be  no  compensation  beyond  a  nominal  sum;"  that 
"his  right  to  recover  would  rest  chiefly  upon  proof  of  consequential  damages;" 
that  "bis  right  to  compensation  is  measured,  not  by  the  value  of  .the  ease- 
ments separate  from  his  land,  but  by  the  damages  which  the  land  sustains 
because  of  the  loss  of  Uie  Ciisements;"  that  "the  increase  of  value  resulting 
from  the  growth  of  public  improvements,  the  construction  of  railroads  and 
iruproved  means  of  transit,  a<-crues  to  the  public  beiieHt  generally,  and  the 
general  appreciation  of  property  consequent  upon  such  improvements  belongs 
to  the  property  owner,"  and  the  railroad  company  is  not  to  be  credited  with 
it;  bat  that  "special  and  peculiar  advantages  which  property  receives  from 
the  construction  and  operation  of  the  road  and  the  location  of  the  stations" 
are  chargeable  to  the  owner;  and  that  if,  upon  setting  off  these  special  and 
peculiar  benefits  against  tbe  injuries  indicted  by  the  railroad,  "the  result  is 
beneficial,  there  is  no  damage,  and  nothing  can  be  awarded."  Obviously, 
any  enhancement  of  the  value  of  property  accruing  from  the  contiguity  of  the 
railroad  or  the  proximity  of  a  station  is  a  "special  and  peculiar"  benefit,  not 
common  to  the  general  public,  just  as  tbe  injurious  effects  of  a  nuisance  upon 
adjacent  propei-ties  are  "special  and  peculiar,"  so  as  to  sustain  a  private  ac- 
tion, no  matter  how  gre!<t  the  number  of  such  properties  so  affected.  What, 
then.  Is  the  balance  of  benefit  and  injury  to  plaintiffs'  properties  from  the 
construction  and  operation  of  defendants'  railway?  Is  the  net  result  a  loss  or 
a  gain  in  value?  Have  plaintiffs  shown — ^for  it  is  upon  them  to  show — such 
a  substantial  injury  to  their  properties  as  authorizes  a  court  of  equity  to  in- 
tervene with  its  extraonlinary  process  of  injunction? 

1.  As  to  the  Sixth-Avenue  property,  plaintiffs  produce  expert  evidence  that 
the  property  is  of  less  value  than  before  the  construction  of  the  railroad ;  but 
defendants  present  equal  evidence  of  the  same  sort  that  the  property  is  of 
greater  value  since  the  construction  of  the  railroad.  Here  is  no  preponder- 
ance  of  proof  for  plaintiffs.  Then  plaintiffs  attempt  to  corroborate  the  testi- 
mony  of  their  experts  by  evidence  that  adjacent  properties  in  tbe  same  street 
have  fallen  in  value  since  the  railroad;  but  this  is' met  and  repelled  by  con- 
clusive proof  that  still  other  properties  in  the  same  street,  in  the  presence  of 
the  same  railroad,  have  increased  in  value  three  and  four  hundred  per  cent. 
Again,  plaintiffs  give  evidence  tliat  in  some  streets  and  avenues  not  affected 
by  tbe  railroad  property  has  risen  in  value;  but  this  again  is  overcome  by 
proof  that  in  some  streets  and  avenues  where  the  railroad  runs  property  also 
has  increased  in  value.  Finally  plaintiffs  give  evidence  which  might  warrant 
the  inference  that  their  property  would  have  been  more  largely  enhanced  in 
value  but  for  the  presence  of  the  railroad,  but  the  inference  is  rebutted  by  tbe 
conceded  fact  that  the  locality  of  the  plaintiffs'  property  is  of  the  most  dis- 
reputable and  repulsive  character,  and  that  this  cause  accounts  for  the  slight 
improvement  in  its  value.  And  so  the  evidence  of  the  respective  parties  is 
so  balanced  by  opposing  probabilities  that  I  cannot  tind  that  plaintiffs  have 
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discharged  themselves  of  the  burden  of  proof.  But  an  undisputed  fact  in  tbe 
Ciise  f  urnislies  a  satisfactory  solution  of  the  problem.  It  appears  by  uncon- 
tradicted evidence. — what  indeed  no  evidence  was  needed  to  establish, — that 
a  certain  ratio  exists  between  the  rental  and  tbe  fee  value  of  inoome-produc- 
ing  property;  that  thoyrise  and  fall  together;  that  tbe  fluctuations  in  tbe  one 
value  are  responsive  to  the  fluctuations  in  the  other.  If.  then,  there  be  oTi- 
dence  exhibiting  the  course  of  the  rental  value  of  the  property  in  question  be- 
fore and  since  the  railroad,  such  evidence  furnishes  an  infallible  criterion  by 
which  to  determine  the  course  of  the  fee  value.  Xow,  just  such  evidence  is 
in  this  case,  and  is  supplied  by  the  plaintiffs  themselves.  They  produce  a 
schedule  of  rents  collected  from  tbe  property  before  and  since  tbe  railroad. 
Tbe  road  was  opened  to  the  public  June  5,  1878.  and  here  is  plaintiff's  state- 
ment of  the  rental  value  of  bis  property  tor  tlie  preceding  year  and  for  the 
present  year: 

No.  441-  •  .  .  .  . 

Ko.  443  • 

No.  445            .           «           .           .           • 
No.  507 

—And  thus  it  appears  that  all  tbe  Sixth- Avenue  property  has  increased  in 
rental  value  since  the  operation  of  the  road  from  12  to  40  per  cent.  Tho 
inference  is  irresistible  that  its  fee  value  baa  increased  in  a  correspond- 
ing ratio;  and  such,  in  my  opinion,  is  the  weight  of  the  positive  testimony. 
I  conclude,  therefore,  that  as  to  their  Sixth-Avenue  property  plaintiffs  have 
shown  no  injury,  but  the  contrary  rather. 

2.  As  to  the  Eighth-Avenue  property,  the  case  is  still  more  clear  and  con- 
clusive. It  appears  by  uncontradicted  evidence  that  before  the  construction 
of  the  railroad  in  Eighth  avenue  plaintitTs'  property  there  was  agricultural 
land,  wholly  unimproved,  and  occupied  only  by  shanties  Hud  stables.  The 
property  was  built  and  opened  for  occupancy  in  1887.  Ttie  rent  received 
for  the  year  1887  was  $1,956;  for  1888.  $4,512.50;  for  1889,  $4,890;  and  for 
the  first  four  months  of  1890.  $1,900,  or  at  the  rate  of  $5,700  for  the  year. 
Tbe  testimony  of  tbe  experts  as  to  this  property  shows  that  the  lots  upon 
which  it  was  built  were  worth,  at  the  time  the  elevated  railroad  was  opened, 
and  up  to  1885,  about  $5,000  for  the  corner  lot,  and  $3,000  for  the  inside  lots, 
and  that  the  corner  lot  is  worth  to-day  about  $17,500  to  $20,000,  and  the 
inside  lots  are  worth  between  $12,000  and  $14,000.  And  the  undisputed  evi- 
dence demonstrates  that  this  VKst  improvement  and  enormous  increase  in  the 
value  of  plaintiffs'  property  are  due  chiefly,  if  not  exclusively,  to  the  opera- 
tion of  defendants'  railroad  in  immediate  proximity  to  the  property;  and  yet 
I  am  asked  to  award  plaintiffs  thousands  of  dollars  for  injuries  inflicted  on 
this  property  by  defendants'  railroad.  To  my  mind,  the  claim  is  untenable 
and  unjust.  Upon  all  the  evidence,  I  am  of  opinion  that  plaintiffs  have  shown 
no  injury  entitling  them  to  equitable  relief,  and  it  follows  that  the  complaint 
must  be  dismissed.  Mann  v.  Fairchild,  •41  N.  Y.  106;  Ueywood  v.  CU^ 
of  Buffalo,  14  N.  Y.  534-540;  Bradley  v.  Aldrich,  40  N.  Y.  504;  WhaOoA 
v.  Lee,  74  N.  Y.  495;  Arnold  v.  Angell.  62  N.  Y.  608. 
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Bernhedibb  et  al.  «.  Mamhattan  Bt.  Go. 
(Common  Pleat  (tf  New  York  City  and  County,  SpeehU  Term.    December,  1890i) 

1.   EiLKTATBD  RAlUtOADB  —  CoKSTRUOTIOM  IR  STRBBT  —  NniBANOE^ABUTTIMa  OWIIBBS. 

The  construction  of  an  elevated  railroad  in  a  street,  thereby  InfringinK  on  the 
easements  of  abutting  owners,  does  not  render  the  railroad  company  guilty  of  a 
trespass,  because  incorporeal  Interests  are  not  the  subject  of  trespass,  but  does 
render  it  guUty  of  the  maintenance  of  a  nniaanoe. 

1l   BAMB— iNJVNOTtOH— DaHAOBS. 

To  warrant  the  injunction  against  the  operation  of  the  road  as  a  nuisance  the 
complaint  must  show  a  substantial  injury;  and,  as  the  question  in  such  a  case  is  of 
permanent  Injury  to  the  inbeiitauce,  It  is  proper  to  consider  the  advantages  of  the 
locality  of  complainants'  lots  for  residential  purposes,  the  eftect  of  the  railway 
structure  in  neutralizing  those  advantages,  and  the  comparative  value  of  the  lots 
for  any  other  purpose. 

S.   BaME — KVIDENOE. 

The  fact  that  property  in  adjacent  streets,  notaffected  by  the  railroad,  has  doubled 
in  value  since  its  construction,  whilo  the  value  of  complainants'  property  has  only 
slightly  increased,  proves  that  the  injury  from  the  railroad  preponderates  over  the 
benefits  derived  from  it,  and  warrants  the  issuance  of  an  injunction  against  its  con- 
tinued operation. 

Isaac  Bernbelmer  and  another  brought  this  action  against  the  Manhattan 
Railway  Conipan\'. 

Dessar  &  ReUly,  for  plaintiffs.  Davies,  Short  di  Tovmsend,  {B.  C.  Jamet, 
of  counsel,)  tor  defendant. 

Prtor,  J.  The  action  is  in  equity,  to  enjoin  the  maintenance  ani  operation 
of  defendant's  railway  in  the  street  fronting  plaintiffs'  premises.  The  issue 
to  be  determined  is  whether  the  invasion  of  plaintiffs'  property  be  so  serious 
as  to  require  redress  by  the  extraordinary  remedy  of  Injunction.  The  rule 
that  to  prevent  multiplicity  of  litigation  a  continuing  trespass,  though  only 
of  nominal  damage,  may  be  restrained,  ( Wheelock  v.  Noonan,  108  N.  ST.  179, 
183,  15  N.  £.  Bep.  67,)  is  inapplicable  to  this  case,  because  here  the  property 
infringed  is  an  easement  only,  and  an  incorporeal  interest  is  not  the  subject  of 
trespass,  (7  Lawson,  Jiights,  Rem.  &  Fr.  §  3059;  Cooley,  Torts,  440.)  The 
wrong  inllicted  upon  plaintiffs  by  defendant  is  the  maintenance  of  a  nuisance, 
(Uline  V.  Railroad  Co.,  101  N  Y.  98,  107,  4  N-  E.  Bep.  536;)  and  it  is  set- 
tled law  that  to  enjoin  a  nuisance  complainant  must  show  something  more 
than  nominal  damage  from  a  technical  wrong,  (Campbell  v.  Seaman,  63  N. 
Y.  568,  586.)  "A  fanciful  diminution  of  the  value  of  property  by  a  nuisance 
without  irreparable  mischief  will  not  furnish  any  foundation  for  equitable  re- 
lief."  Snell,  Eq.  (Eng.  Ed.  1878.)  562;  Attorney  General  v.  Nichol,  16  Ves. 
842.  In  this  case  I  cannot  resist  the  conclusion  that  the  value  of  plaintiffs' 
property  is  substantially  diminished  by  the  presence  and  operation  of  defend- 
ant's structures.  The  principle  of  injury  applied  in  Tollman  v.  Railroad 
Co.,  121  N.  Y.  119,  23  N.  E.  Bep.  1134,  is  here  totally  inapplicable.  There 
the  action  was  at  law  for  damage  to  rental  value;  and,  of  course,  the  court 
held  that  the  estimate  of  damage  must  proceed  upon  the  basis  of  the  then  con- 
dition of  the  property,  and  that,  in  the  computation  of  the  actual  loss  of  rent- 
als, evidence  of  potential  loss  was  irrelevant  and  inadmissible.  But  in  this 
equity  suit  for  injunctive  relief  the  question  is  of  permanent  injury  to  the  in- 
heritance, and  the  sum  to  be  awarded  as  an  alternative  of  the  injunction  is 
not  the  amount  of  loss  plaintiffs  have  already  sustained,  but  all  the  loss  they 
will  hereafter  suffer  from  the  appropriation  of  their  easements  to  defendant's 
purposes.  In  other  words,  this  is  an  assessment  of  the  value  of  private  prop- 
erty taken  for  public  use,  and  in  such  case  the  "just  compensation"  of  the 
constitution  requires  that  in  determining  the  value  of  the  property  "due  re- 
gard must  be  had  to  all  the  asea  for  which  it  is  available,  and  which  tend  to 
enhance  its  value."  1  Hare,  Const.  Law,  349;  Boom  Co.  v.  Patterson,  98  U. 
S.  408.  It  is  legitimate,  therefore,  to  consider  the  advantages  of  the  locality 
v.l3N.Y.8.no.7 — 58 
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of  plaintiffs'  lots  for  residential  purposes,  the  effect  of  defendant's  railwaj 
structures  in  neutralizing  tlioae  advantages,  and  the  comparative  value  of  the 
lots  for  any  other  practicable  purpose.    I  am  of  opinion  that  the  utility  of 
plaintiffs'  lots  as  a  site  for  residence  is  destroyed,  and  that  tlieir  value  for  any 
other  purpose  is  less  than  their  value  before  theraiiroad.     Piaintiffs'  evidence 
shows  that  before  the  railroad  the  lots  were  worth  $50,000,  and  that  now 
they  are  wortii  .'^55,1)00, — an  increase  of  S5.000.     Defendant's  evidence  shows 
that  before  the  railroad  the  value  of  the  lots  was  $20,000,  and  that  now  their 
value  is  $60,000, — an  Increase  of  $34,000.    Plaintiffs'  witness  testifies  that 
the  railroad  depreciates  their  property  25  per  cent.;  defendant's    witness 
swears  that  it  enhaiicfs  the  value  of  the  property  25  per  cent.     Such  an  egre- 
gious discrepancy  of  estimate  affords  a  strllcing  illustration  of  the  nntrust- 
worthiness  of  expert  testimony.    But  of  the  two  witnesses  plalntifib'  seems 
onlitled  to  tlie  greater  confidence,  because  of  his  larger  experience,  and   his 
better  opportunities  of  information.    From  the  evidence  I  deduce  that  prop- 
erty in  adjacent  streets,  not  affected  by  the  f)resence  of  defendant's  railroad, 
has  doubled  in  value  since  tlie  construction  of  the  railroad.     This  fact  tends 
to  prove  that  whatever  be  the  benefit  of  the  railroad  to  plaintiffs'  property, 
the  injury  from  the  railroad  still  preponderates, — a  probable  conclusion,  in- 
deed, from  the  nature  and  relation  of  the  railroad  to  the  property.     And, 
among  others,  this  fact — namely,  the  greater  lucreaae  in  the  value  ot  prop- 
erty in  neighboring  streets,  not  affected  by  the  presence  of  the  railroad — es- 
sentially distinguishes  the  present  from  the  Brush  Case,  ante,  908.     I  am  of 
opinion  that  upon  the  whole  the  defendant's  railway  is  asnbstantial  injury  to 
plaintiffs'  property,  and  that  accordingly  an  injunction  should  issue;  but  I 
must  avow  the  greatest  perplexity  in  measuring  that  injury  bj  a  money 
standard. 


MoViTY  V.  Stanton. 
ICommon  Pleas  of  New  York  Citv  and  County,  Qentral  Term.    April  6^  IflBL) 

1,  Depobitios  or  Pabtt  to  Action. 

The  provision  in  Code  Civil  Proc.  N.  Y.  (  873,  snbd.  5,  anthoriiing  the  taklnj^  of 
the  deposition  of  a  person  "about  to  depart  from  the  state,  "or  who  is  siok  or  in&m, 
etc.,  that  "tbis  aubdivislon  does  not  apply  to  a  case  where  the  person  to  be  exam- 
ined is  a  party  to  the  action, "  has  no  application  to  the  taldn^  of  the  deposition  of 
a  party  to  an  action  at  his  own  instance  before  trial,  under  we  amendment  of  sec- 
tion 870,  enacted  in  1878 ;  there  having  been  previouslv  no  provision  for  taking  sacb 
a  deposition.  Disapproving  Preston  v.  Hencken,  9  Abb.  N.  C.  68,  and  WilUams  v. 
Folsom,  8  N.  Y  Bupp.  681,  and  6  H.  Y.  Supp.  31L 

S.  Same. 

That  a  party  to  an  action  is  employed  as  a  travelin/r  salesman,  and  Is  thereby 
compelled  to  oe  absent  from  the  state  for  months  at  a  time,  and  that  he  is  about  to 
leave  the  state  in  the  coarse  of  such  employment,  is  sufficient  ground  for  permit- 
ting his  deposition  to  be  taken  before  trial,  on  his  own  application,  under  Code  Civil 
Proc.  M^.  Y.  §  870,  as  amended  in  1S78,  allowing  the  deposition  of  a  party  to  be  taken 
"at  his  own  instance. " 

Appeal  from  special  term. 

Action  by  James  McYity  against  Daniel  N.  Stanton.  Defendant  appeals 
from  an  order  denying  his  motion  to  vacate  an  order  for  the  talcing  of  the  dep- 
osition of  plaintiff  before  trial,  made  on  the  application  of  plaintiff.  On  the 
bearing  of  defendant's  motion  at  special  term,  the  following  statement  of 
facts  and  opinion  were  filed  by  J.  F.  Dalt,  C.  J.: 

"An  order  having  been  granted  the  plaintiff  for  the  taking  of  his  own  dep- 
osition pursuant  to  section  870  of  the  Code  of  GlvU  Procedare,  the  defend- 
ant moves  to  set  it  aside.  The  grounds  stated  In  plaintiff's  affidavit  for  his 
own  examination  are  that  he  is  about  to  leave  the  state  of  New  7ork  to  en- 
gage in  traveling  in  tlie  western  states  and  other  places  as  a  oommendal 
salesman  for  a  manufacturing  corporation  carrying  on  business  at  Cincinnati, 
Ohio,  and  does  not  expect  nor  intend  to  return  to  the  city  and  county  of  New 
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York  or  state  of  New  York  until  the  month  of  July  next,  when  he  expects  to 
be  in  the  city  of  New  York  for  a  few  days,  then  to  resume  for  six  months  or 
more  his  said  business  outside  of  the  stHte  of  New  York;  that,  as  he  believes, 
be  will  be  unable  to  attend  the  trial  of  this  action;  and  that  his  testimony  is 
necessary  and  material  in  his  own  behalf  in  the  respects  set  forth  particularly 
In  bis  afSdavit.  The  contention  of  the  defendant  is  that  the  examination  of  a 
party  cannot  be  talceu  at  iiis  own  instance  before  the  trial  when  the  sole  ground 
of  his  application  is  tfaathe  is  aboutto  depart  from  tlie  state;  citing  section  872 
of  tiie  Ctxie,  subd,  5,  which  prescribes  the  affidavit  to  be  presented  by  a  person 
desiring  to  take  a  deposition  before  trial,  and  wliich  reads  as  follows:  'If  anac- 
action  is  pending,  that  tlie  person  to  be  examined  is  about  to  depart  from  the 
state;  or  that  he  is  so  sicii  or  infirm  as  to  afford  reasonable  ground  to  believe  that 
he  will  not  be  able  to  attend  the  trial ;  or  that  any  other  special  circuuistanoes  ex- 
ist which  render  it  proper  that  l)e should  be  examined  as  prescribed  in  tliis  arti- 
cle.  But  this  8ub<li  vision  does  not  apply  to  a  case  where  the  person  to  be  exam- 
ined is  a  party  to  the  action. '  When  the  Codeof  Civil  Procedure  was  originally 
enacted  in  1877  it  contained  no  provision  for  taking  a  deposition  of  a  party  to 
an  action  at  his  own  instance  before  a  triaL  Section  870  provided  that  the 
deposition  of  a  party  to  an  action  might  be  taken  at  the  instance  of  an  ad- 
verse party  or  of  a  co-plaintifl  or  co-defendant  at  any  time  before  the  trial. 
Section  871  provided  for  the  deposition  of  a  person  not  a  party,  and  section 
872,  in  making  general  provision  for  such  examination,  and  specifying  the 
requirements  of  the  affidavit  upon  which  the  application  was  based,  declared 
that  when  the  person  to  be  examined  wa*  a  party  to  the  action  it  should  not 
be  necessary  to  show  that  he  was  about  to  depart  from  the  state,  or  was  so 
sick  or  infirm  as  to  afford  reasonable  ground  to  believe  that  he  would  not  be 
able  to  attend  the  trial.  The  object  of  this  provision  was  perfectly  plain.  An 
adversary  or  co-plaintiff  or  co-defendant  might  be  compelled  to  submit  to  an 
examination  at  any  time  before  the  trial,  and  it  was  not  necessary  to  show 
any  of  the  special  circumstances  required  to  procure  the  ordinary  deposition 
of  a  witness  de  bene  esse.  As  no  provision  of  law  then  existed  for  a  party 
having  liis  own  deposition  taken,  the  provision  of  subdivision  5  above  quoted 
could  in  no  respect  apply  to  any  such  application.  The  following  year,  1878, 
the  Code,  §  870,  was  amended  by  providing  that  a  deposition  of  a  party  to  an 
action  migut  be  taken  at  his  own  instance  at  any  time  before  the  trial.  No 
change  in  subdivision  5  of  section  872  was  made.  But  the  intention  of  the 
legislature  in  the  latter  enactment  being  perfectly  plain  and  apparent,  and 
not  applicable,  when  it  was  passed,  to  the  examination  of  a  party  at  his  own 
instance,  it  would  be  a  strained  construction  to  hold  that  it  was  intended  to 
apply  to  such  a  case  when  sulieequently  authorized  by  the  legislature,  for  it 
would  prohibit  the  examination  of  the  party  in  the  very  cases  in  which  such 
examination  would  ordinarily  be  of  any  practical  nse  to  him.  It  is  not  easy 
to  conceive  of  any  circumstances  under  which  a  party  to  an  action  would  de- 
sire to  have  his  deposition  taken  before  trial  except  that  on  account  of  ab- 
sence from  the  slate  or  illness  it  was  apprehensive  that  be  would  not  be  able 
to  offer  himself  as  a  witness  on  his  own  behalf  at  the  trial.  At  all  events, 
those  would  be  the  circumstances  under  which  this  application  would  in  most 
instances  be  made,  and  as  there  is  clear  evidence  that  the  intention  of  the  leg- 
islature in  enacting  subdivision  5  of  section  872  was  to  confine  its  application 
to  other  cases,  we  are  justified  in  holding  that  this  case  is  not  within  it. 
Freston  v.  Hencken,  9  Abb.  N.  0.  68,  (Super.  Ct.)  and  Williams  v.  Folsom, 
8  N.  Y.  Supp.  681,  (Sup.  Ct.)  are  in  conflict  with  this  view.  In  the  former 
case  the  opinion  does  not  disclose  that  the  history  of  the  amendment  to  sec- 
tion 870  was  considered.  The  latter  case  followed  the  former  as  controlling. 
Sat  for  the  reasons  I  have  stated  I  think  that  the  ruling  in  Briggg  t.  Tofflor. 
4  Civil  Froo.  B.  328,  should  be  adhered  to,  if  we  would  give  the  party  to  an 
action  the  benefit  which  ibe  legislature  by  the  amendment  of  1878  evident]/ 
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intended  that  he  should  have.  It  is,  of  course,  not  required  that  in  every 
case  where  a  party  to  an  action  shows  an  intention  to  leave  the  state,  and 
urges  the  probability  that  be  may  not  be  present  at  the  trial,  that  the  court 
should  grant  his  application  for  the  taking  of  his  own  deposition  de  bene  esse. 
It  must  be  shown  that  he  is  compelled  by  circumstances  over  which  he  has 
no  control  to  absent  himself  from  the  jurisdiction,  and  that  the  application  is 
made  in  good  faith.  It  is  in  the  discretion  of  the  court  to  grant  or  refasetbe 
taking  of  the  deposition.  Jenkins  v,  Putnam.  106  N.  Y.  272, 12  N.  E.  Rep. 
613.  In  the  present  case,  as  I  understand  from  the  aflBdavit  of  the  plaintiff, 
bis  business  is  that  of  a  commercial  traveler  or  traveling  salesman,  and  re- 
quires liim  to  be  out  of  the  state  for  many  months  at  a  time;  his  employer,  a 
manufacturing  corporation,  doing  businessat  Cincinnati,  Ohio.  The  plaintiff, 
therefore,  being  an  employe,  and  his  time  not  being  his  own,  it  may  not  t>e 
possible  for  him,  consistently  with  his  duties  to  his  employer,  to  l>e  present  in 
this  state  when  his  cause  is  called  for  trial.  Under  the  circumstances  it 
might  involve  considerable  loss  to  him  if  he  were  not  permitted  to  have  his 
deposition  taken  to  provide  against  such  an  emergency.  The  motion  to  va- 
cate the  order  for  examination  will  be  denied,  but  without  costs;  and  as  the 
defendant  asks  for  an  opportunity  to  have  the  law  settled  by  the  general  term 
In  view  of  the  difference  between  the  special  terms  on  this  question,  a  stay 
should  be  granted  until  an  appeal  can  be  heard;  it  being  probable,  as  I  under- 
stand the  position  of  the  case  on  the  calendar,  that  the  trial  will  not  be  bad 
before  the  appeal  is  determined." 

Argued  before  Allen,  P.  J.,  and  Bischoff  and  Prtor,  JJ. 

Dill,  Chandler  &  Seymour,  {James  B.  Dtll,ot  counsel,)  for  appellant.  .^6- 
bott  Bros.,  ( William  A.  Abbott,  of  counsel.)  for  respondent. 

Per  Curiam.  Upon  careful  consideration  of  the  opinions  in  Preston  v. 
ffencken,  9  Abb.  N.  C.  68,  and  in  Williams  v.  Folsom,  3  N.  Y.  Supp.  6S1,  5 
N.  Y  Supp.  211,  we  are  clear  that  the  reasoning  of  the  learned  chief  judge  in 
the  decision  appealed  from  proceeds  upon  the  more  solid  grounds,  and  con> 
ducts  to  the  more  consistent  and  satisfactory  conclusion.  Accordingly  the 
order  is  affirmed  on  the  opinion  at  special  term.    Order  affirmed,  with  costs. 


Claflin  et  al.  «.  Flaok,  SherifF. 
(Common  Fleas  of  New  York  City  and  County,  Oeneral  Term.    April  S,  1881.) 

APPKAIi— Al.LOWANOa. 

Id  New  York,  where  a  case  involves  no  new  question  of  law,  and  the  dedaton 
of  the  court  of  common  pleas  Is  only  an  application  of  well-settled  prinolplea,  an 
appeal  to  the  court  of  appeals  will  not  be  allowed. 

Motion  for  an  allowance  of  an  appeal  to  the  court  of  appeals. 
Argued  before  Daly,  C.  J.,  and  Bischoff  and  Peyor,  JJ. 
David  Tim,  for  the  motion.    David  Leventritt,  opposed. 

Per  Curiam.  Assuming  that,  although  the  remittitur  has  been  Qled  in 
the  court  below,  and  our  judgment  made  a  judgment  of  that  court,  we  still 
have  jurisdiction  of  the  motion,  we  are  of  opinion  nevertheless  that  it  should 
not  be  granted.  The  case  involved  no  new  question  of  law,  and  our  decis- 
ion wiks  only  an  application  of  well-settled  principles.  The  authority  (ifo- 
cullar  v.  McKinley.  99  N.  Y.  353,  2  N.  E.  Rep.  9)  so  strenuously  urged  by 
the  appellant  was  critically  examined  by  us,  and  was  found  essentially  dis- 
tinguishable from  the  case  at  bar.  Our  decision  in  no  way  impugns  the  prin- 
ciple enunciated  by  the  court  of  appeals.  Although  we  adverted  to  the  omis- 
siun  from  the  case  of  a  statement  that  it  contained  all  the  evidence,  and  sug- 
gested the  effect  of  such  omission,  the  remark  was  obiter;  and  we  proceedol 
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to  consider  and  determine  the  appeal  upon  the  evidence  as  presented  in  the 
record  before  us.  £!x  industria  we  avoided  to  found  our  decision  on  the 
technical  effect.  The  other  considerations  pressed  upon  us  are  overborne  by 
the  equal  hardships  to  the  respondent,  and  by  the  public  interest  in  the  end  (XC 
the  litigation.    Motion  denied,  with  costs. 


MoPhillips,  Adm'r,  o.  New  Yobk,  N.  H.  &  H.  B.  Ck>. 
(Commim  Pleat  of  New  York  Ctby  and  County,  Oeneral  Term.    April  6, 1891.) 

AOCIDBHT  TO  PEK80N8  ON  TbaCK— CONTKIBUTORT  NeOLIQENOB. 

Plaintiff's  intestate,  a  boy,  crossed  the  defendant's  track  In  front  of  a  rapidlj 
approacbing  train,  less  than  800  feet  distant.  In  attempting  to  recross  the  track, 
his  foot  became  entangled,  and  before  he  could  extricate  himself  he  was  run  over 
and  killed.  The  court  was  requested  to  charge  that  "if  the  plaintiff's  intestate  at- 
tempted to  cross,  with  the  train  advancing  In  plain  sight,  at  or  nearer  than  the 
fourth  telegraph  pole  below  the  crossing,  he  was  guilty  of  contributory  negligence 
and  cannot  recover, "  which  request  the  court  refused.  Held  that,  the  facta  em- 
bodied in  the  request  being  presented  by  the  evidence  in  the  case,  the  question  of 
contributory  negligence  arising  therefrom  was  one  of  law  for  the  court,  and  that 
the  court  erred  in  refusing  to  instruct  the  jury  as  requested.  Following  Ooruulea 
V.  RaUroad  Co.,  88  N.  Y.  440;  Olaoiiu  v.  Black,  67  N.  Y.  688. 

Appeal  from  trial  term. 

Action  by  Patrick  J.  McPhillips,  as  administrator  of  the  estate  of  John  B. 
McPhillips,  against  the  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany, to  recover  damages  for  the  death  of  the  plaintiff's  intestate,  alleged  to 
have  been  caused  by  the  defendant's  negligence.  John  B.  McPliillips,  the 
plaintiff's  intestate  and  sun,  a  school  lad,  was  killed  on  the  3d  day  of  May, 
1881.  He  had  left  bis  school  at  about  12  o'clock  on  the  day  when  he  was 
killed,  in  company  with  a  number  of  other  boys,  including  his  brothers.  They 
went  west  on  169th  street  towards  the  railroad  upon  wliicb  the  trains  of  the 
defendant  company  run.  The  boys  were  Intending  to  cross  the  track,  and  go 
to  tlie  woods  on  the  other  side.  Kay  Kilbourn  and  Cyrus  D.  Aiken,  besides 
tlie  decedent,  crossed  the  track.  169th  street  was  not  open  across  the  track, 
but  17  feet  8  inches  south  of  the  southerly  curb  of  169th  street  there  was  an 
opening  through  the  fence  which  inclosed  the  tracks  of  the  railroad.  This 
opening  led  to  a  grade  crossing  over  the  tracks.  This  crossing  had  been  used 
for  a  long  time  by  vehicles  and  pedestrians  crossing  the  tracks.  The  cross- 
ing was  constructed  by  placing  on  the  inner  side  of  each  rail  of  the  tracks  a 
guard-rail  slightly  lower  than  the  main  raiL  Against  this  rail,  on  the  inner 
side  of  ttie  track,  was  placed  a  plank,  flush  with  the  guard-rail  ^t  the  point 
of  contact  with  it,  and  beveled  away  from  the  guard-rail,  so  that  it  furnished 
in  incline  by  which  vehicles  might  easily  cross  over  the  track.  Young  Mc-- 
Phillips  passed  over  this  crossing  to  a  point  to  the  west  of  the  track.  He 
then  turned  back,  in  order  to  chase  his  little  brothers  back  into  Kailroad  ave- 
nue, on  the  east  of  the  track.  After  chasing  them  back,  be  went  again  to 
the  west,  and,  while  crossing  the  east-bound  track,  fell  upon  the  westerly 
rail,  and  before  he  could  arise  the  engine  on  a  train  of  the  defendant  company 
coming  from  New  York  struck  him,  and  he  was  Instantly  killed.  The  de- 
fendant requested  the  court  to  charge  that  "if  the  plaintiff's  intestate  at- 
tempted to  cross,  with  the  train  approaching  in  plain  sight,  at  or  nearer  than 
the  fourth  telegraph  pole  below  the  crossing,  he  was  guilty  of  contributory 
negligence,  and  cannot  recover,"  which  request  the  court  refused.  There 
was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  appeals  from 
an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Allen,  P.  J.,  and  Bischoff  and  Prtob,  JJ. 

Page  <t  Taft,  {Henry  W.  Taft,  of  counsel,)  for  appellant.     Ohrlatophm 
Fiiie,  for  respondent. 
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Per  Cttriah.    The  omission  of  coansel  to  inneit  in  the  case  a  statement 
that  it  contains  all  the  evidence  precludes  consideration  of  the  proposition  so 
elaborately  argued,  that  the  verdict  is  against  the  weight  of  evidence.    Claflin 
T.  Flack,  ante,  916,  (February  term ;)  Amateln  v.  Haulenbeek,  11 N.  Y.  Supp. 
701.     Nevertheless  the  judgment  must  be  reversed  for  prejudicial  error  in 
the  charge  to  the  jury.     The  action  is  to  recover  damages  for  the  death  of  a 
lad,  alleged  to  have  been  caused  by  defendant's  negligence.    The  deceased, 
having  crossed  the  railway,  retnmed  to  warn  back  two  boys,  who  were  fol- 
lowing him.     He  then  started  to  cross  again,  but  his  foot  became  entangled 
on  the  tracts,  and  before  he  could  extricate  himself  he  was  run  over  and  killed. 
Evidence  was  given  tending  to  show  that  when  be  attempted  to  recrosa  the 
track  a  rapidly  approaching  train  was  in  full  view,  peal  the  fourth  telegraph 
pole,  and  at  a  distance  less  than  300  feet  away.     Thus  was  presented  the 
question  of  the  coutributory  negligence  of  the  defendant;  and  accordingly  the 
court  was  requested  to  charge  that  "if  the  plaintiff's  intestate  attempted  to 
cross,  with  the  train  advancing  in  plain  sight,  and  at  or  nearer  than  the  fourth 
telegraph  pole  below  the  crossing,  he  was  guilty  of  contributory  negligence, 
and  cannot  recover.    The  Court.  1  leave  that  to  the  jury.     It  is  a  question  of 
fact.    The  defendant's  counsel  thereupon  excepted."     Here  was  manifest 
error.    The  question  of  contributory  negligence,  upon  a  conceded  or  supposed 
state  of  facts,  is  one  of  law  for  the  court,  (Qoneales  v.  Railroad  Co.,  SH  X. 
T.  440;)  and  it  is  error  to  submit  it  to  tbe  jury,  {fflacius  v.  Mack,  67  If.  Y. 
563.)     It  was  the  duty  of  the  court  to  instruct  the  jury  as  to  the  law  apon  a 
predicament  of  fact  presented  by  the  evidence.    The  question  involved  was 
the  vital  one  in  the  case,  and  we  cannot  say  but  that,  had  the  court  given  the 
correct  instruction  touching  it,  the  jury  would  have  found  that  the  negligenoe 
of  the  decedent  was  the  cause  of  his  death.    Indeed,  upon  review  of  this  very 
case,  on  appeal  from  a  judgment  for  plaintiff  at  a  former  trial,  we  held  tbi^ 
the  attempt  of  the  plaintiff  to  cross  the  track  under  the  circumstances  indi- 
cated above  "was  negligence  on  his  part,  whether  he  could  or  could  not  have 
crossed  in  safety  had  he  not  been  delayed  by  catching  his  foot  or  stumbling, 
and  that  a  motion  to  dismiss  the  complaint  on  the  ground  of  his  contributory 
negligence  should  have  been  granted."     12  Daly,  366.     And  such  is  tbe  law 
as  propounded  by  the  court  of  appeals.    Eitist  v.  Railroad  Co.,  35  N.  Y.  9; 
Toltnan  v.  Railroad  Co.,  98  N.  Y.  203,  204;  McClain  v.  Railroad  Co.,  116 
N.  Y.  465,  22  N.  E.  Rep.  1062;   Woodard  v.  Railroad  Co.,  106  N.  Y.  869,  13 
N.  E.  Rep.  424;  Donnelly  v.  Railroad  Co.,  109  N".  Y.  16,  16  N.  E.  Eep.  783. 
Other  errors  are  apparent  on  the  record,  but  the  fatal  effect  of  tbe  one  con- 
sidered dispenses  with  tbe  dlacuBsion  of  them.    Judgment  reversed,  and  new 
trial  ordered;  costs  to  abide  the  event. 
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In  re  Abyssinian  Bajptist  Cbubch.  . 

{Common  Pleaa  of  New  Tork  CUy  and  Ccunty,  Oeneral  Term,    April  SO,  1891.) 

Rbuwoub  Socianas— GBANaa  ov  Navb. 

An  ctrder  ohanglDK  the  name  of  s  religions  corporation,  granted  nnder  Laws  IT. 
Y.  1858,  c.  838,  and  Code  CItU  Froc.  i  2113,  autborlzlDg  suob  order  where  the  court 
IS  satisfied  that  "there  Is  no  reasonable  objection  to  the  petitioner's  assuming  the 
name  proposed,"  may  be  revoked,  altbongu  there  is  no  statutory  provision  giving 
the  oourt  that  power;  and  vrhere  it  appears  that  a  religious  body  other  than  the 
petitioner  claims  to  be  the  real  oorporatioD,  Mid  to  be  entitled  ezdasivaly  to  the 
name  proposed  to  be  changed,  an  order  making  ^e  change  should  be  vacated,  with 
leave  to  renew  on  notice  to  all  parties  interested. 

Appeal  from  special  term. 

Applicatioo  of  the  Abyssinian  Baptist  Gluircti  of  the  City  of  New  York  to 
change  its  name  to  the  Antioch  Baptist  Church  of  the  City  of  New  York. 
The  petitioners  appeal  from  an  order  vacating  an  order  authoriziitg  such 
change  of  name.  Laws  N.  Y.  1858,  c.  323,  authorizes  proceedings  by  any 
religious  corporation  for  a  cliange  of  its  corporate  name  in  the  manner  pro- 
vided for  the  change  of  the  name  of  an  individual.  Code  Civil  Froc.  K.  Y. 
§  2413,  provides,  in  regard  to  proceedings  to  change  the  name  of  an  individ- 
ual, that  "if  the  court  to  which  the  petition  is  presented  is  satisfied  thereby, 
or  by  proof  presented  tl)erewith,  that  there  is  no  reasonable  objection  to  the 
petitioner's  assuming  the  name  proposed,  it  must  make  an  order  authorizing 
the  petitioner  to  assume  that  name,  on  a  day  speciQed  therein,"  etc. 

Argued  before  Daly,  C.  J.,  and  Biscboff,  Jr.,  and  Fbyob,  JJ. 

Charlea  F.  Moody,  for  appellants.     George  M.  Curtig,  for  respondents. 

Dalt,  C.  J.  It  appears  from  the  papers  in  the  case  that  the  Abyssinian 
Baptist  Church  in  the  city  of  New  York  was  incorporated  in  the  year  1859 
under  the  act  of  the  legislature  of  that  year,  (Laws  1859,  c.  410,)  and  com- 
menced then  to  hold  its  stated  ser\  ices  at  No.  166  Waverly  place,  its  pastor 
being  the  Bev.  William  Spelman.  In  the  latter  part  of  tlie  year  1885  differ- 
ences arose  in  the  church  over  the  management  of  the  pastor,  and  two  par- 
ties were  formed,  one  of  which  having  control  of  a  meeting  of  the  congrega- 
tion deposed  the  pastor,  and  sought  by  legal  proceedings  to  enjoin  him  from 
intruding  into  the  pulpitof  the  church.  These  proceedings  were  subsequently 
discontinued  by  consent,  the  pastor  having  voluntarily  resigned  on  October 
21,  1885;  and  tlienceforward  he,  with  certain  members  of  the  congregation, 
deacons,  and  trustees,  commenced  to  hold  religious  services  at  167  West 
T  wenty-bixth  street.  From  that  time  there  have  been  two  bodies  worshipping 
under  the  name  of  "Abyssinian  Baptist  Church," — one  in  the  original  place  of 
worship  in  Waverly  place,  and  the  other  in  Twenty-Sixth  street.  On  October 
10,  18ti9,  a  tKxly  caUed  "The  Southern  New  York  Baptist  Association,"  the 
functions,  jurisdiction,  and  powers  of  which  are  not  described,  and  perhaps 
are  not  necessarily  involved  in  this  controversy,  adopted  a  resolution  reciting 
that  its  time  and  patience  had  been  unduly  consumed  in  the  matter  of  the 
conflicting  Abyssinian  Churches,  and  resolved  to  recognize  both  of  them,  tf 
they  would  assume  new  names,  and  refusing  to  recognize  either  under  the 
name  "Abyssinian."  The  Twenty-Sixth  street cougr^^tion  thereupon  helda 
meeting  on  March  5, 1890,  and  adopted  resolutions  reciting  that,  as  they  were 
assured  that  to  drop  the  name  "Abyssinian"  and  adopt  a  new  name  would  not 
annul  their  right  to  the  church  estate  in  Waverly  place,  they  resolved  to  drop 
the  said  name,  and  adopt  the  name  "Antioch,"  and  empowered  the  board  of 
trustees  to  take  proceedings  to  effect  the  change.  On  June  11,  1890,  a  peti- 
tion was  presented  to  this  court  on  behalf  of  "the  Abyssinian  Baptist  Church 
of  the  City  of  New  York  to  change  its  name  to  the  ■  Antioch  Baptist  Church 
of  the  City  of  New  York,'  "  giving  as  a  reason  for  the  change  that  another 
religious  organization  of  the  Baptist  faith,  now  holding  services  at  No.  US 
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Waverlj  place  in  said  city,  calls  itself  and  is  known  by  tlie  same  name  as  the 
petitioner;  that  this  occasions  much  confusion,  which  the  petitioner  desiies 
to  prevent  hereafter,  and  also  to  pi-eserve  Its  own  identity.  Tbe  petition 
also  recites  the  action  of  the  Southern  New  York  Baptist  Association,  and 
the  resolution  of  the  meeting  of  the  Twenty-Sixth  street  congregation;  and 
states  that  "no  loss,  detriment,  injury,  or  disadventiire  will  result  to  any  in- 
dividual, corporation,  or  Hssociatiun  of  individuals  if  tbe  prayer  of  this  peti- 
tion be  granted."  Thereupon  an  order  of  this  court  was  made  ex  parte  on 
June  17,  1890.  authorizing  such  change  of  name  on  and  after  July  21,  1890. 
after  due  advertisement,  as  required  by  law.  Chapter  323,  Laws  1853 ;  chapter 
464,  Laws  1847;  Code,  §§  2410-2418.  In  November,  1890.  the  Waverly  place 
congregation,  under  the  name  of  the  "Abyssinian  Baptist  Church  of  tlie  City 
of  New  York,"  moved  this  court  upon  affidavits  to  vacate  the  said  order, 
claiming  to  be  the  only  religions  corporation  bearing  the  disputed  name,  set- 
ting forth  that  it  had  worshipped  in  Waverly  place  for  over  30  years;  that  its 
pastor  was  the  Rev.  Kobert  D.  Wynn,  who  was  chosen  in  November,  188.'*, 
after  the  resignation  of  the  Bev.  William  Spelman;  that  the  court  bad  been 
imposed  upon  by  the  latter's  petition;  that  bis  congregation  bad  usurped  tbe 
name  of  the  corporation;  and  that  the  order  made  on  his  application  for  a 
change  of  name  was  calculated  to  affect  tbe  legal  status  and  name  of  the 
Abyssinian  Baptist  Church.  Affidavits  in  answer  were  filed  by  the  petition- 
ers, and  replying  affidavits  were  submitted,  and  upon  all  the  papers  tbe  court 
at  special  term  vacated  the  order  for  a  change  of  name,  with  leave  to  renew 
the  application  thereafter  on  giving  proper  and  legal  notice  to  all  parties  in- 
terested, and  on  payment  of  i$10  costs  to  the  attorney  for  the  motion.  From 
this  order  the  present  appeal  is  taken.  There  is  no  provision  of  the  Code  ex- 
pressly giving  the  court  power  to  revoke  or  vacate  its  order  authorizing  a 
change  of  name,  but  such  power  is  inherent.  Courts  of  record,  proceeding 
according  to  the  course  of  the  common  law,  have  absolute  control  of  their 
own  orders  and  judgments,  and  power  to  modify  or  vacate  them  whenever  it 
is  require^]  in  llie  interests  of  justice.  It  belongs  to  the  inherent  essential 
powers  of  tlie  court  to  exercise  so  efficient  a  control  over  every  proceeeding 
as  to  effectually  protect  every  person  actually  interested  in  the  result  from 
injustice  and  fraud.  Baldwin  v.  Mayor,  42  Barb.  549;  Lowber  v.  Mayor,  5 
Abb.  Pr.  484.  In  the  matter  of  authorizing  a  change'of  name  the  court  is 
bound  to  make  the  order  asked  for  if  there  is  no  reasonable  objection  to  tbe 
petitioner's  assuming  the  name  proposed.  If  there  be  a  reasonable  objection 
the  court  may  refuse  to  make  the  order;  and  so  it  is  manifest  that  where  an 
objection  exists  which  has  not  been  fully  and  fairly  brought  to  the  notice  of 
tbe  court,  the  power  to  revoke  the  order  must  exist,  for  no  record  founded 
upon  fraud  or  imposition  or  ignorance  of  the  facts  can  be  suffered  to  remain 
when  the  court,  either  upon  its  own  motion  or  upon  the  application  of  inno- 
cent third  parties  affected  thereby,  deems  it  proper  to  vacate  it.  In  its  pe- 
tition for  a  change  of  name  the  Twenty-Sixth  street  congregation  did  not  set 
forth  the  actual  facts  with  respect  to  the  two  bodies  claiming  to  be  the  Abys- 
sinian Baptist  Church.  If  it  had,  the  court  would  have  seen  that  there  was 
but  one  corporation  of  that  name  with  two  congregations  claiming  to  be  such 
corporation,  and  would,  of  course,  have  refused  to  change  the  corporate  name 
without  proof  of  corporate  authority  for  so  doing,  and  without  '^ir  notice  to 
both  parties.  This  would  have  led  to  an  inquiry  as  to  whether  the  body 
which  continued  to  worship  in  the  original  building  in  Waverly  place,  or 
that  which  opened  a  place  of  worship  in  Twenty-Sixth  sti-eet,  was  the  original 
corporation;  and  the  court  might  have  deemed  that  the  fact  that  tbe  pastor 
of  the  latter  body,  Mr.  Spelman,  who  claimed  to  be  still  pastor  of  the  Abys- 
sinian Church,  had  formally  resigned  that  office  to  the  church  in  Waverly 
place  before  he  led  his  section  of  the  Hock  to  Twenty-Sixth  street,  was  a  con- 
cession that  the  Waverly  place  congregation  was  tbe  Abyssinian  Church; 
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that  he  was  no  longer  pastor  of  it;  and  that  his  application  assuming  to  be 
on  beiialf  of  that  corporation  should  be  denied.  After  the  order  for  a  cliange 
of  name  was  made,  these  facts  were  presented  to  the  court  by  a  congregation 
claiming  to  be  the  only  corporate  body  incorporated  by  the  name  of  the  "Abys- 
sinian Church,"  and  supporting  its  claim  by  strong  proofs.  It  became  ap- 
parent that  if  this  body  was  the  corporation  it  was  injured  by  a  record  pur- 
porting to  be  granted  upon  an  application  of  the  corporation  for  a  change  of 
its  name,  and  the  facts  presented  to  the  court  showed  a  reasonable  objection 
to  the  granting  of  the  original  order,  viz.,  that  it  was  possible  that  the  cor- 
poration had  not  asked  for  it.  It  was  thu  duty  of  the  court,  therefore,  to  set 
aside  such  order,  and.  while  granting  leave  to  renew  the  application,  to  pro- 
vide for  notice  to  a  party  directly  interested  as  claiming  to  be  exclusively 
entitled  to  the  name  proposed  to  be  changed.  Tlie  order  appealed  from  should 
be  aflSrmed,  with  costs. 

With  respect  to  the  application  of  Mr.  Momay  Williams  to  Qle  an  aflSdavit 
denying  certain  charges  made  against  him,  his  application  is  granted,  and 
his  affidavit  so  filed  may  be  annexed  to  the  record  in  this  caae.    All  ooncnr. 


People  v.  Cohbn. 
{Common  PUat  of  New  York  CUy  and  County,  General  Term.    April  90, 1881.) 

BAU.— JUDOmNT  ON  FOKFEITES  RUCOONIZANCII — ^VACiLTION. 

An  application  to  racate  a  judgment  on  a  forfeited  reconiizance  cannot  be  granted 
without  the  certificate  of  the  district  attorney,  required  oy  Laws  N.  Y.  1882,  o.  410, 
S  1482,  that  the  people  have  lost  no  rights  by  reason  of  the  failure  of  the  surety  to 
produce  the  principal,  and  that,  by  reason  of  the  principal  being  produced,  the 
people  are  in  as  good  a  position  to  prosecute  him  as  when  such  failure  occurred. 

Motion  to  vacate  judgment  on  a  forfeited  recogrnizance  against  Nathan 
Cohen,  as  surety.  Laws  N.  Y.  1882,  c.  410.  §  1482.  provides:  "The  court 
of  common  plea-s,  upon  the  certiHcate  of  the  district  attorney  that  the  people 
of  the  state  of  New  Yorlc  liave  lost  no  rights  by  reason  of  the  failure  of  s 
surety  to  produce  a  principal  in  compliance  with  the  terms  of  a  recognizance 
given  by  them,  and  that,  by  reason  of  the  principal  being  produced,  tlie  said 
people  of  the  state  of  New  York  are  in  as  good  a  position  to  prosecute  said 
principal  as  when  such  failure  occurred,  may,  upon  such  terms  as  are  just, 
by  order,  vacate  and  set  aside  iny  judgment  heretofore  entered,  or  that  may 
be  hereafter  entered,  upon  the  forfeiture  of  sucb  recognizance,  against  such 
principal  or  surety,  or  either  of  them,  on  payment  to  the  chamberlain  of  all 
costs  included  in  sucb  judgment,  and  of  all  expenses  incurred  in  the  appre- 
hension or  recapture  of  such  principal." 

Argued  before  Allen,  P.  J.,  and  Bisohoff.  Jr.,  and  Pbyob,  JJ. 

De  Lancey  Nicoll,  for  the  People.     QoldfogU  dk  Oohn,  for  defendant. 

Peb  Oubiam.  This  application  cannot  be  entertained,  for  the  reason  that 
the  petitioner  has  failed  to  submit  the  certificate  and  consent  required  by  sec- 
tion 1482,  c.  41U,  Laws  1882,  and  section  862,  Code  ClvU  Proo.  Bee  PeopU 
T.  Lather,  11 N.  Y.  Supp.  711. 
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Hinds  et  al.  o.  "KKUjooa. 
{CmMnmi  Pleat  of  ITeu)  Tork  Citu  and  CouTity,  Oeneral  Term.    April  C,  WtLy 

L  Sals— Statdtb  or  Fkauim. 

An  order  for  the  manufaotare  of  dranlars  to  be  used  exclusirelj'  in  the  bnsineM 
of  the  person  giving  the  order,  and  not  adapted  to  any  other  parpoaa,  is  not  a  aate, 
within  the  statute  of  frauds,  and  is  not  required  to  be  in  wriUng. 
>.  Pbbtokiulnox  op  Contract — Accxptaitce. 

The  plaintiffs  agreed  to  manufacture  and  dolirer  a  quantity  of  soap  wraps  to  tlia 
defendant  "as  soon  as  possible. "  Fifty  days  after  approval  of  a  design  for  tbe  dr 
culars,  plaintiffs  delivered  a  part  of  them,  which  deiendant  accepted  and  paid  fob 
Plaintiffs  tendered  the  remainder  the  next  day,  but  defendant  refused  to  accept 
them,  on  tbe  ground  of  non-delivery  in  time.  Held,  that  tbe  agreement  meant 
within  a  reasonable  time,  under  particular  circumstances,  and  that  acceptance  by 
defendant  of  a  part  of  the  wraps  was  conclusive  upon  him  that  the  delivery  was 
within  a  reasonable  time. 
t.  Atpsal — Objections  kot  Raiskd  Bblow. 

The  objeotion  that  a  compli^t  does  not  sufficiently  state  a  cause  of  action  cannot 
be  taken  in  an  appellate  court,  when  not  made  by  demurrer  or  motion  for  diamJsaal 
at  the  time  of  trial. 
4.  Rbferbnoe — Report  or  Rsperbb. 

Code  Civil  Proc  i  1033,  provides  that  the  report  of  a  referee  "must  direct  the 
judgment  to  be  entered  thereupon. "  Held,  that  it  is  not  thereby  Intended  that  the 
referee  must  formalate  the  judgment,  but  that  the  said  provision  is  complied  with  if, 
from  the  report,  the  particular  form  and  terms  of  the  judgment  to  which  the  sno- 
cessful  party  is  entitled  oan  be  ascertained  and  pronounoed  by  the  conrt. 
i.  Apfbaj/— Watvbb  op  Objections. 

Any  irregularity  in  tbe  entry  of  a  judgment  is  waived  by  appeal  upon  the  merits. 

Appeal  from  city  court,  general  term. 

Action  by  Joseph  £.  Hinds  and  others  against  James  E.  Kellogg,  for  work, 
labor,  and  services  and  materials  furnished,  which  defendant  refused  to  ac- 
cept, on  the  ground  that  tbe  articles  manufactured  were  not  deliversd  within 
the  stipulated  time.  There  was  a  judgment  for  the  ptaintifls,  and  tbe  de 
fendant  appeals. 

Argued  before  Dalt,  0.  J.,  and  Bisohoff.  Jr.,  and  Prtob,  JJ. 

Isaac  If.  Miller,  for  appellant.    J.  E.  Ludden,  tot  respondents, 

BisGEOFF,  J.  Tlie  case  on  appeal  omits  the  requisite  certificate  that  it  eon- 
tains  all  the  evidence  adduced  upon  the  trial,  and  we  are  confined  in  our  in- 
quiry to  ascertaining  whether  the  facts  found  by  tbe  referee  support  the 
judgment  appealed  from.  Porter  v.  Smith,  107  N.  Y.  581, 14  N.  E.  Rep.  446, 
About  April  12,  1887,  plaintiffs,  at  tbe  request  of  tbe  defendant,  agreed  to 
manufacture  lOO.UOO  circulars,  to  be  delivered  as  soon  as  possible;  and  about 
July  7,  1887,  at  like  request,  further  agreed  to  make  450,000  wraps,  to  be  de- 
livered durinjj  the  following  month  of  September.  These  circulars  and  wraps 
were  designed  exclusively  for  use  in  defendant's  business,  and  not  adaptable 
to  any  other  purpose,  and  neitlier  contract  was  therefore  within  the  statute  of 
frauds,  and  required  to  be  in  writing.  Sfanufacturing  Co.  v.  ffoffrnan,  3 
Daly,  495;  Deal  v.  Maxwell,  51  N.  Y.  652;  Parsons  v  Loucka,  48  N.  Y.  17. 
The  design  for  the  circulars  was  approved  by  the  defendant  on  May  3,  1887, 
and  on  June  24th  following  part  of  tlie  circulars  were  delivered  to,  paid  for, 
and  accepted  by  the  defendant;  but  when,  on  the  next  succeeding  day,  plain- 
tiffs tendered  the  remainder,  defendant  refused  to  accept  tbe  same,  on  the 
ground  that  the  delivery  thereof  was  not  tendered  in  time.  A  contract  to 
deliver  "as  soon  as  possible"  requires  delivery  "within  a  reasonable  time." 
Hydraulio,  etc.,  Co.  v.  McHaffie,  29  Moak,  Eng.  E.  102;  Benj.  Sales.  (Ben- 
nett's Ed.)  §  687;  Arthur  v.  Wright,  10  N.  Y.  Supp.  368.  And  "reasonable 
time"  is  defined  to  be  "so  much  time  as  is  necessary,  under  the  circumstances, 
to  do  conveniently  what  the  contract  required  shall  be  done."    Wells,  Law  &  F. 
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p.  136,  §  151,  and  oases  cited ;  2  Bouv.  Law  Diet.  "Reasonable  Time. "  What 
is  or  is  not  a  reasonable  time  for  tlie  performance  of  the  act  required  is  there- 
fore a  question  dependent  upon  the  intention  of  the  parties  and  the  facts  and 
circumstances  of  the  particular  case.  Defendant  urges,  and  the  referee  has 
BO  found,  that  it  was  possible  for  plaintiffs  to  deliver  all  the  circulars  within 
10  days  after  approval  of  the  design.  This  may  well  be,  bnt  it  does  not  fol- 
low that,  because  it  was  possible  to  malce  delivery  within  less  time,  the  time 
within  which  plaintiffs  tendered  the  remainder  of  the  circulars  was  any  the 
Jess  reasonable,  under  the  definition  of  what  constitutes  a  "reasonable  time," 
above  referred  to.  The  unconditional  acceptance  and  retention  by  the  defend- 
ant of  a  portion  of  the  circulars  on  June  24th,  and  his  payment  therefor,  are 
conclusive  upon  him  that  the  delivery  thereof  was  reasonable,  {Reed  v.  Ran- 
dall, 29  N.  Y.  858;)  and,  in  the  absence  of  all  proof  of  any  special  circum- 
stances, It  would  be  an  unwarranted  and  arbitrary  assumption  to  hold  that 
the  next  succeeding  day  was  beyond  the  boundary  line  of  reasonable  time. 
Thus  it  does  not  appear,  when  the  defendant  requested  delay  in  the  delivery 
of  the  circulai-s  until  May  10, 1888.  as  found  by  the  referee,  that  the  plaintiffs 
were  in  default;  and.  the  request  having  been  acted  upon  by  the  plaintiffs. 
tbe  defendant  is  estopped  fioni  claiming  that  an  earlier  delivery  should  have 
been  made,  and  that  the  omission  to  make  the  same  excused  defendant  from 
acceptance  on  May  10,  1888,  on  which  day  the  remaining  circulars  appear  to 
have  been  dnly  tendered.    Friess  v.  Rider,  24  N.  Y.  367. 

So,  too,  tbe  agreement  by  plaintiffs  to  deliver  the  wraps  during  the  month 
of  September,  1887,  gave  them  the  entire  mouth  within  which  to  make  such 
delivery,  and  the  defendant's  request  for  delay  until  May  following  having 
been  made  and  acquiesced  in  before  the  expiration  of  the  month,  and  not  ap- 
pearing to  have  been  withdrawn,  the  plaintiffs  are  not  chargeable  with  de- 
fault in  delivery,  and  no  new  consideration  was  required  to  support  the  de- 
fendant's promise  to  accept  the  wraps  in  May.    Friess  v.  Rider,  supra. 

Tbere  is  no  force  in  appellant's  contention  that  the  judgment  appealed 
from  should  be  reversed  because  the  allegations  of  the  complaint  are  insuiS- 
cient  to  constitute  a  cause  of  action.  If  the  complaint  was  not  sufiScient  in 
this  respect,  defendant's  remedy  was  by  demurrer  or  motion  for  dismissal  at 
the  time  of  trial.  Of  neither  did  he  avail  himself,  and  evidence  of  all  facts 
essential  to  plaintiffs'  recovery  was  received  on  the  trial.  In  such  a  case  tbe 
appellate  court  will  disregard  any  insufficiency  of  the  pleadings,  (Knapp  v. 
iSmon,  96  N.  Y.  284,)  and,  if  necessary  in  support  of  the  judgment,  direct 
an  amendment  to  conform  to  the  proof,  {Reeder  v.  Hayre,  70  N.  Y.  180;  Har- 
ris T.  Tumbridge,  83  N.  Y.  92.)  Tlie  case  relied  on  by  counsel  for  appellant 
{Pope  T.  Mamifacturing  Co.,  107  K.  Y.  61,  13  N.  E.  Rep.  592,)  is  not  to  the 
contrary,  and  a  careful  examination  will  be  convincing  that  the  court  decided 
notliing  more  than  tliatit  was  error  for  the  trial  court  to  deny  the  defendant's 
motion  for  a  dismissal  of  tlie  complaint,  the  latter  appearing  to  be  defective, 
and  the  plaintiff  failing  to  apply  for  leave  to  amend. 

The  objection  as  to  the  alleged  omission  to  direct  the  judgment  in  the  ref- 
eree's report  is  equally  untenable.  Section  1022  of  the  Code  of  Civil  Proced- 
ure provides  that  the  report  "must  direct  the  judgment  to  be  entered  there- 
upon;" but  this  does  not  comprehend  an  instruction  or  command  to  the  per- 
son whose  duty  it  is  to  enter  judgment  to  perform  that  duty.  The  word  "di- 
rect," as  used  in  this  connection,  is  synonymous  with  the  words  "to  point 
out,"  "to  guide,"  "to  show,"  "to  regulate,"  (Webster's  International  Dic- 
tionary;) and  as  the  Code  fails  to  prescribe  the  particular  manner  in  which 
the  judgment  shall  be  so  directed,  and  tbe  place  in  the  report  at  which  the  di- 
rection  shall  appear,  the  judgment  is  sofSciently  indicated  to  meet  th«  re- 
quirements of  the  provision  of  the  Code  of  Civil  Procedure  referred  to  if  from 
tbe  whole  or  any  part  of  the  referee's  report  the  partioular  form  and  the  terms 
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of  the  judgment  to  which  the  successful  party  is  entitled  can  be  ascertained. 
In  the  present  case  the  referee's  conclusion  of  law,  in  concise  and  unambigu- 
ous terms,  states  the  amount  of  recovery  to  which  the  plaintiff  is  held  to  be 
entitled,  and  judgment  thereupon  was  properly  entered.     The  evident  pur- 
pose of  the  requirement  that,  in  a  reference  to  hear  and  determine  all  the  is- 
sues, the  report  should  point  out  or  indicate  the  judgment  to  be  entered  in 
the  action,  was  to  enable  the  clerk  to  comply  with  section  1228  of  the  Code  of 
Civil  Procedure,  which  authurizes  him  to  enter  judgment  upon  the   report. 
If  the  report  does  not  sufficiently  point  out  the  judgment  to  which  the  suc- 
cessful party  is  entitled,  or  because  of  some  obscurity  or  ambiguity  in  the  re- 
port a  question  as  to  the  form  of  the  judgment,  or  the  terms  thereof,  arises, 
the  defect  is  not  fatal,  and  its  effect  is  not  to  render  ilie  repoit  a  nullity.     In 
such  a  case  the  party  entitled  thereto  must  apply  to  the  court  to  frame  or  set- 
tle the  judgment  to  be  entered,  (Maieaa  v.  Leony,  22  Abb.  N.  C.  I,  8.')     In 
an  eiatiorate  note  to  the  case  last  cited  the  learned  author  says:   "If  the  referee 
decides  the  whole  issues,  that  is  to  say,  makes  complete  findings  adequate  for 
final  judgment,  and  fails  merely  to  direct  the  form  of  the  judgment,  the  court 
has  power  to  supply  the  deficiency,  and  if  necessary,  by  reason  of  the  absence 
or  disqualiticatiun  of  the  referee  or  otherwise,  will  do  so.    It  may  do  so  either 
by  itself  framing  the  judgment,  or  referring  it  to  a  referee  to  report  a  proper 
form  of  judgment.     But,  properly  viewed,  this  is  not  an  assertion  of  the 
power  of  the  court  to  finish  the  trial  of  a  cause  which  the  referee  has  not 
completely  tried,  but  only  an  exercise  of  the  power  of  the  court  to  instruct 
the  clerk  as  to  what  judgment  is  in  legal  effect  directed  by  the  report  when 
the  referee  has  fully  tried  the  cause,  and  fully  reported,  but  merely  failed  to 
prescribe  the  form  in  which  the  record  shall  show  it.     *    *    *    The  func- 
tion of  the  court  in  putting  an  informal  report  into  the  form  of  a  judgment 
is  really  in  aid  of  the  clerical  functions  of  the  clerk,  and  not  in  aid  of  ju- 
dicial functions  of  the  referee. "     This  appears  to  be  a  correct  view,  and  we 
adopt  it.     An  omission  to  apply  to  the  court  for  judgment,  where  such  appli- 
cation ia  necessary  to  the  entry  of  judgment,  is  an  irregularity  only,  and 
does  not  render  the  judgment  void,  {BUsell  v.  Railroad  Co.,  67  fiarb.  385:) 
the  remedy  is  by  motion  to  set  aside  the  judgment,  not  by  appeal,  (2  Rum. 
Pr.  p.  565;  People  v.  Goff,  52  N.  Y.  434;  Kenney  v.  Apgar,  93  N.  Y.  539:) 
and  so  long  as  the  judgment  is  permitted  to  stand  its  validity  is  in  no  wise 
affected  or  impaired  because  of  any  informality  in  the  entry  thereof,  (Code 
Civil  Proc.  §  721,  subd.  11.)    Such  informality  may  be  waived  also  by  express 
stipulation,  or  by  conduct  which  precludes  the  party  from  taking  advantage 
thereof.     An  adoption  of  the  judgment  for  the  purposes  of  an  appeal  upon 
the  merits  of  the  controversy  thereby  determined  constitutes  such  a  waiver, 
as  the  appellant  cannot  assert  the  validity  of  the  judgment  on  such  appeal, 
and  at  the  same  time  assert  its  invalidity  because  of  a  mere  informality  in 
its  entry.     Valentime  v.  Ueydeoker,  8  Wkly.  Dig.  478.    The  judgment  ap- 
pealed from  should  be  affirmed,  with  costs.    All  concur. 


Dbvlin  t).  Matob,  Etc.,  of  Crrr  of  Kew  Yobk  «t  cX. 

{Common  Pleat  of  New  York  City  and  County,  Oeneral  Term.    April  6, 1891.) 

AarsBBNOB— Repobt  of  Rbfebbb. 

Ck>de  Civil  Froo.  g  1022,  provides  that  the  report  of  s  referee  "must  direct  ths 
judgment  to  be  entered  thereupon. "  Held,  that  it  is  not  tiiereby  intended  that  tbe 
referee  must  formulate  the  judgment,  but  that  the  said  provlaion  will  be  oomplled 
with  If  from  the  report  the  particular  form  and  terms  of  the  Judgment  to  whlon  the 
successful  party  is  entitled  can  be  ascertained  and  pronounced  by  the  oourk  lU- 
lowing  Hinds  v.  Kellogg,  ante,  922. 

Appeal  from  special  term. 
>S  K.  T.  Bupp.  881. 


Digitized  by 


Google 


C  p.  N.  Y.]  UAREBT   V.  MARKET.  925 

Action  by  John  B.  Devlin,  administrator,  against  the  mayor  of  New  York 
nnd  others.  The  defendant  appeals  from  an  order  denying  a  motion  made  by 
him  to  restrain  the  plaintiff  from  entering  judgment  on  a  referee's  report, 
upon  the  alleged  ground  tliat  it  does  not  direct  the  judgment  to  be  entered 
thereon  pursuant  to  Code  Civil  Froc.  §  1022,  which  provides  that  the  report 
of  a  referee  "must  direct  the  judgment  to  be  entered  thereupon." 

Argued  before  Allen,  P.  J.,  and  Bischoff,  Jr.,  and  Fbtob,  JJ. 

William  H.  Clark,  (Franklin  Bartlett,  of  counsel,)  for  appellant.  T.  O. 
Cronin,  It.  S,  Neiccombe,  and  E.  Schenok,  for  respondents. 

BiscHOFF.  J.  The  third,  fourth,  fifth,  sixth,  and  seventh  conclusions  of 
law,  as  set  forth  in  the  referee's  report,  in  concise  and  unmislakable  terms 
settle  the  furoi  and  amount  of  the  several  judgments  to  be  entered  in  favor 
of  the  plaintiff,  and  the  defendants  other  than  the  mayor,  etc.,  of  New  Yorl< ; 
and  this  is  a  sutHcient  compliance  with  the  requirement  of  section  1022  of 
tbe  Coile  of  Civil  Procedure  that  the  report  "must  direct  the  judgment  to  be 
entered  thereu|)on."  Hinds  v.  Kellogg,  ante,  922,  (N.  Y.  common  pleas, 
f^eneral  term,  November,  1890,  the  opinion  in  which  is  handed  down  liere- 
with.)  In  this  view  of  the  main  question  presented  upon  this  appeal,  it  is 
immHterial  whether  or  not  the  d^endants,  the  mayor,  etc.,  of  New  Yoric, 
Itave  waived  the  objection  to  the  report  arising  from  the  alleged  omission  of 
the  referee  to  direct  the  judgment,  by  moving  to  compel  the  parties  entitled 
thereto  to  enter  judgment  upon  the  report.  Our  conclusion  that  the  report  is 
sufficient  to  authorize  the  entry  of  judgment  preserves  the  right  to  cause  such 
entry  to  be  made  without  regard  to  the  alleged  waiver.  The  order  appealed 
fmiQ  must  be  affirmed,  with  costs. 


Mabket  t).  Mabket  «l  al, 
iCommon,  Pltat  of  New  York  City  arid  County,  General  Term.    April  30, 1891.) 

1.  Express  Trust— Assiokment  of  Bank  AocomiT. 

DefeDdant  M.  and  plaintiff  cobabited  and  were  known  as  man  and  wife  for  four 
years,  though  they  were  never  married.  Daring  that  period  plaintiff,  on  making  a 
deposit  in  a  savings  bank,  requested  the  secretary  "to  put  M.'b  name  upon  tbe 
book;"  and  on  his  asking  "if  she  wanted  It  in  trust  or  either  to  draw, "  and  telling 
her  that  if  she  put  in  trust  she  would  have  control  of  it  as  long  as  she  lived,  and  on 
her  death  it  would  go  to  M.,  she  said  tbat  that  was  what  she  wanted ;  and  he  then 
wrote,  after  her  name  on  her  pass-book,  the  words  "in  trust  for  M. "  Held,  that  no 
trust  in  favor  of  M.  was  established,  as  plaintiff  did  not  intend  to  create  a  trust^ 
but  to  make  a  species  of  testamentary  disposition  of  the  funds  in  M.'b  faror;  and 
that,  such  intention  having  been  communicated  immediately  by  her  to  M.,  and  un- 
dersiood  by  him,  her  subsequent  delivery  of  the  book  to  him  was  no  evidence  of 
an  assignment  of  the  fund  to  him. 

%,  Sake — Stat  o>  Execution. 

The  court,  in  an  equitable  action,  on  adjni^ng  that  the  plaintiff  is  the  owner  of 
a  fund  In  dispute,  may  stay  the  execution  of  the  judgment  for  a  specified  period, 
to  afford  defendant  an  oppoi'tunity  of  establishing  hy  legal  prooeedinga  a  claim 
against  plaintiff  for  moneys  alleged  to  have  been  received  from  him. 

Appeals  from  special  term. 

Action  by  Catharine  Markey  against  Patrick  Markey  and  the  Franklin 
Savings  Bank  of  the  City  of  New  York.  The  defendant  bank  answered  the 
complaint,  but  did  not  appear  at  the  trial.  Defendant  Patrick  Markey  ap- 
peals from  a  judgment  for  plaintiff  rendered  on  trial  by  the  court  without  a 
jury,  and  plaintiff  appeals  from  so  much  of  the  judgment  as  stays  execution 
thereof  for  one  year. 

Argued  before  Daly,  C.  J.,  and  Allen  and  Fbtob,  J  J. 

Hubert  A.  B.  Dayton,  for  plaintiff.  Straley,  Hasbrouak  (ft  S<Moed»r, 
{John  A.  Straley,  of  counsel.)  for  defendant  Patrick  Markey. 
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Dalt,  C.  J.    The  plaintiff,  whose  name  was  Catharine  Oonlon,  had  beea 
a  domestic  servant  ap  to  July,  1888,  and  from  ber  savings  bad  deposited 
with  the  Franklin  Savings  Bank  various  sums  of  money.    At  the  last-named 
date  ahe  went  to  live  with  Patrick  Markey,  and  she  testified  that  she  was 
married  to  him  at  that  time.     Tlie  trial  jadgo  appears  to  have  tboogbt  that 
the  defendant  Markey 's denial  of  the  marriage  counterbalanced  the  plaintiiC^ 
assertion,  for  he  found  at  defendant's  request  that  the  plaintiff  is  not  named 
Catharine  Markey,  and  that  such  name  is  assumed  by  her  without  rigiit  or 
autlioiity,  and  that  her  true  and  proper  name  is  Catharine  Conlou.     During 
her  resilience  with  Markey,  however,  they  were  known  as  man  and  wife,  and 
she  was  called  by  his  name  with  his  knowledge.    Assuming,  therefore,  as 
defendant  Markey  would  have  us  believe,  that  the  cohabitation  between  liim- 
self  and  the  plaintiff  was  not  sanctioned  by  marriage,  this  illicit  connection 
continued  for  four  years  up  to  September,  1887,  when  they  went  out  for  a 
walk,  and,  after  a  quarrel,  parted.    These  relations  between  the  parties  iiave 
some  bearing  on  the  question  in  dispute  in  this  case,  which  relates  to  the 
money  in  bank  deposited  by  the  plaintiff,  and  to  an  alleged  transfer  of  it   by 
her  to  him,  or  in  trust  for  him,  on  Alarcb  17,  1886,  while  they  were  living  to- 
gether. On  that  date  the  plaintiff  went  to  the  bank,  and,  after  making  deposits 
amonntitig  to  $120,  requested  the  secretary,  whom  she  saw.  "to  put  Patrick 
ICarkey's  name  upon  the  book."     What  she  meant  by  this  is  not  shown,  nor 
whether  she  Intended  to  give  Patrick  Markey  any  interest  in  her  money,  ex- 
cept tlutt  the  idea  which  she  conveyed  to  the  secretary  was,  as  he  swears,  that 
slie  wanted  to  give  Markey  an  equal  share  with  herself.    Wliether  tliis  was 
so  or  not,  her  views  assumed  a  distinct  shape  from  the  subsequent  sugges- 
tions of  the  secretary.     He  asked  her  "if  she  wanted  it  in  trust,  or  either  to 
draw,"  and  he  proceeded  to  explain  to  her  what  he  understood  to  be  the  dif- 
ference between  putting  it  in  trust  and  having  it  in  joint  account,  either 
party  to  draw.     He  toid  her  that  if  she  put  it  in  trust  she  would  have  control 
of  it  as  long  as  she  lived,  and  in  the  event  of  her  death  it  would  goto  Markey. 
She  then  stated  that  that  was  what  she  wanted,  and  the  secretary  wrote  in 
tbe  words  "  in  trust  for  Patrick  Markey"  after  her  name,  on  her  pass-book.    It 
is  claimed  by  the  defendants  that  the  plaintiff  by  this  act  declared  and  estab- 
lished a  trust  in  favor  of  Patrick  Markey  as  beneficiary  of  tbe  whole  sum 
which  she  had  at  that  time  on  deposit  at  the  bank,  and  which,  with  interest, 
at  the  time  of  tbe  trial  of  this  action,  amounted  to  $1,128.51.     This  action 
is  brought  by  the  plaintiff  to  have  it  adjudged  thai  Patrick  Markey  iias  no 
interest  in  the  money,  and  that  she  is  the  owner  thereof,  and  that  the  bank 
pay  the  same  to  her,  and  that  defendant  Markey  deliver  up  to  ber  ber  bank 
pass-book,  which  remained  with  him  when  she  leit  him  in  September,  1887, 
and  which  he  refuses  to  deliver  up  on  her  demand,  claiming  that  the  plaintiff 
sold,  assigned,  and  transferred  to  him  all  of  said  account,  and  delivered  tbe 
book  as  the  voucher  and  evidence  thereof.     It  appears  from  Markey's  request 
to  find,  that  his  claim  of  a  sale  and  transfer  to  him  is  based  upon  the  tnins- 
action  at  the  bank  detailed  above.    He  claims  that  she  then  and  there  trans- 
ferred her  account  from  herself  individually  to  herself  as  trustee  for  him,  and 
that  she  thereby  intended  to  create  and  consummate  a  trust  in  his  favor. 

To  create  a  trust  it  is  necessary  that  there  should  be  an  intention  on  the 
part  of  the  donor  to  part  with  all  interest  in  tbe  sobject  of  the  trust,  and  to 
vest  the  title  in  another  by  some  act  suflScient  to  passtbe title.  The  qaustien 
of  intent  controls.  In  Weber  T.  Weber,  58  How.  Pr.  256,  where  a  depositor 
in  a  savings  bank  opened  several  accounts  in  his  name  in  trust  for  his  chilr 
dren,  but  did  so  only  in  order  to  receive  the  highest  rate  of  interest,  and  with* 
out  any  intention  of  parting  with  the  ownership  of  the  money,  or  of  making 
a  gift  or  transfer  of  it  to  his  children,  it  was  held  by  the  sapreme  court  (Yas 
Yoaar,  J.)  that  no  trust  was  established.    Tbe  ooait  said  that  ths  ^ueiltoa 
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whether  a  volantary  trust  is  created  or  not  is  a  question  of  fact  in  the  case, 

and  the  court  in  determiDing  tim  fact  will  give  effect  to  the  purposes  or  ob- 
jects wliich  the  settler  had  in  view  in  mailing  the  disposition.  Quoting  Lord 
Ckam  WORTH,  (in  /one*  v.  Lock,  L.  B.  1  Ch.  App.  25:)  "  Tlie  case  turns  upon  tlie 
short  question  whether  the  father  intended  to  make  a  declaration  that  he  held 
ttie  property  in  trust  for  the  child," — it  was  held  that  the  intent  of  the  depos- 
itor at  the  time,  gathered  from  his  words  and  acts,  together  with  the  circum- 
stances, must  needs  be  considered  to  determine  the  true  character  of  the  trans- 
action. The  facts  in  that  case  closely  resemble  those  before  us;  the  depositor 
acting  upon  information  from  the  \Mnk.  clerk  that  the  money  would  remain 
his,  no  matter  in  whose  name  it  was  deposited,  ile  s:iid  he  wished  to  control 
it  as  long  as  he  lived,  but  had  no  objection  to  letting  his  children  have  it  after 
bis  death.  It  was  held  that  if  a  literal  construction  of  the  transaction  as  pre- 
sented by  the  bank-l)ooks  established  an  irrevocable  trust,  the  same  is  the  re- 
sult of  a  mistake  on  the  part  of  the  depositor,  to  which,  in  equity,  be  should 
not  lie  held.  We  followed  this  ruling  in  another  action  growing  ouc  of  the  same 
transaction,  ( Weber  t.  Weber,  9  Dal}',  211,)  holding  that,  there  being  no  inten- 
tion to  part  with  the  ownership  of  the  money,  nor  to  malting  a  gift  or  transfer 
at  it,  no  trust  was  made  or  created.  Both  of  tliese  cases  were  decided  after  Mar- 
tin  V.  Funk,  75  N.  Y.  134,  and  upon  the  authority  of  that  case  with  respect  to 
the  controlling  question  of  the  intent  of  the  donor.  In  that  case  the  intent  was 
inferred  from  the  act.  There  was  no  evidence  of  any  other  intent.  It  was  said 
that  the  fact  that  the  de])ositor  may  have  believed  that  tlie  deposits  might  be 
withdrawn  during  her  life  and  tlie  money  converted  to  her  own  use  would  not 
Change  the  legal  effect  of  her  act;  but  the  act  and  the  intent  to  do  the  act  had  been 
established.  It  was  not  as  in  the  Case  of  Weber,  where  a  contrary  intent  was 
eoiiclusiv^y  proved.  In  the  later  case  of  Willis  v.  Smyth,  91  N.  Y.  301,  the 
question  of  intent  to  create  a  trust  is  the  controlling  consideration,  and  such  in- 
tent is  gathered  from  the  language  employed  and  all  the  circumstances  of  the 
ease.  And  so  in  Mabie  v.  Bailey,  95  N.  Y.  206,  the  case  of  Martin  v.  Funk  was 
interpreted  as  deciding  that  a  deposit  in  form  in  trust  for  anotlier  constituted  a 
triiat,  and,  unexplained,  operated  to  transfer  the  beneBcial  interest  in  the  deposit 
to  the  beneficiary  named;  and  it  lyassaid  by  the  court,  (per  Andrews,  J.:)  "If 
it  Wiis  now  necessary  to  decide  that  point  I  should  incline  to  the  opinion  that 
the  character  of  such  a  transaction  as  creating  a  trust  is  not  conclusively  es- 
tablished by  the  mere  fact  of  the  deposit  so  as  to  preclude  evidence  of  con- 
temporaneous facts  and  circumstances  constituting  res  genta  to  show  that  the 
real  motive  of  the  depositor  was  not  to  create  a  trust,  but  to  accomplish  some 
Independent  and  different  purpose  inconsistent  with  an  intention  to  divest 
himself  of  the  beneficial  ownei ship  of  the  funds.  In  the  case  before  us  it 
needs  no  argument  to  demonstrate  that  there  was  no  intention  whatever  on 
the  part  of  Catharine  Conlon  to  create  a  trust.  Her  original  intention  when 
she  went  to  the  bank  was  clearly  not  to  make,  a  trust,  because  "putting 
Markey's  name  on  the  book"  (which  was  all  that  she  requested)  would  not 
have  that  effect;  and  we  are  left  in  no  doubt  as  to  what  purpose  she  ultimately 
formed  and  intended  to  carry  out  and  supposed  that  she  had  accomplished. 
The  proof  of  this  does  not  lie  in  her  own  assertion  of  intention,  but  in  the 
evidence  of  it  given  by  the  secretary  of  the  bank,  who  was  examined  as  a  wit- 
ness for  defendants,  and  whose  version  of  the  trausaction  I  have  given  in  sub- 
stance above.  Ue  suggested  a  trust,  and  undertook  to  explain  what  it  would 
accomplish;  and  she,  understanding  from  this  explanation  that  she  was  to 
retain  control  of  her  money  during  her  life,  and  thai  after  her  death  it  woul(? 
go  to  Markey,  stated  that  that  was  what  she  wanted  done.  She  therefore  in- 
tended to  create  no  trust.  The  act  of  the  secretary  of  the  bank  in  writing  the 
words  "in  trust  for  Patrick  Markey"  in  her  book,  after  her  name,  created  no 
trust.    She  wished  to  make  one  provision,  and  he,  mistakenly  supposing  that 
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he  was  aiding  her  to  accomplish  it,  proceeded  without  authority  to  make  a  to- 
tally Uiilereiit  provision.  Wh:it  she  meant  to  do  was  to  retain  her  money  un- 
til her  Ueatli,  and  then  she  designed  it  should  go  to  Marltey.  There  was  no 
trust  createil  for  any  purpose  during  her  life,  and  there  was  to  1)6  no  trust 
after  her  death,  for  then  Markey  was  to  have  the  whole  fund.  There  was  no 
transfer  to  Markey,  for  all  the  disposition  made  for  him  was  apparently  of  a 
testamentary  nature,  which  could  not  be  effectuated  in  that  way,  and  which. 
if  made,  could  always  be  revoked.  That  she  did  intend  aspecies  of  testament- 
ary disposition  of  the  funds  in  Markey's  favor  is  proved  by  the  testimony  of 
Markey  as  to  what  occurred  between  lier  and  liim  on  the  evening  of  the  day 
of  the  transaction  at  the  bank.  "She  told  me  that  evening  that  whatever 
money  she  had  in  the  bank  she  would  leave  it  to  me.  She  had  one  sister,  and 
the  sister  gave  her  an  awful  going  over;  and  she  said  she  would  not  leave  her 
a  ceut  if  she  were  dying  in  a  minute.  She  said  she  would  leave  it  to  me." 
This  evidence  shows  conclusively  what  the  plaintiH  understood  bud  been  ef- 
fected by  the  transaction  at  the  bank, — that  she  had  made  a  disposition  of  her 
money,  to  take  effect  at  her  death,  and  not  during  her  life-time.  It  also 
shows  that  Markey  clearly  understood  he  was  to  have  no  interest  in  the 
money  during  her  life,  and  that  there  was  no  transfer  of  the  fund  at  that 
time  to  him,  and  that  the  delivery  of  the  book  to  liim  was  not  intended 
as  an  evidence  of  such  transfer.  There  being  clearly  no  assignment  of  the  de- 
posit to  Markey,  there  is  no  necessity  for  considering  his  claim  of  considera- 
tion for  the  alleged  transfer.  He  claims  that  the  ^120  deposited  by  her  on 
March  17,  1885,  was  his  money.  She  explains  it  to  have  been  her  money, — 
the  repayment  of  a  loan  to  a  third  party,  to  make  which  slie  drew  out  6300 
in  January,  1883.  He  claims  that  when  they  parted  in  September,  1887,  she 
took  with  her  a  large  sum  intrusted  to  her  for  safe-keeping  by  him.  She 
denies  the  receipt  and  retention  of  any  money  belonging  to  him.  But  the 
question  of  consideration  is  of  no  moment  wh^n  there  is  no  evidence  of 
transfer.  So  far  from  desiring  to  turn  over  her  deposit  to  Markey,  she 
would  not  give  him  an  eqtial  right  with  herself  to  draw  it,  or  any  part  of 
it.  Says  the  aecretiiry  of  the  bank:  "When  1  explained  to  her  the  difference 
between  putting  it  in  trust  and  having  it  in  joint  account,  when  either  parly 
could  draw,  then  she  wanted  it  in  trust.  I  told  her  she  would  have  control  of 
it  as  long  as  she  lived,  and  in  event  of  her  death  it  would  go  to  Markey.  That 
was  what  she  wanted."  No  more  positive  evidence  of  a  determination  that 
Markey  was  to  get  none  of  it  while  she  lived  could  scarcely  be  found  in  human 
testimony.  There  remains  to  be  considered  but  the  appeal  of  the  plaintiff 
from  so  much  of  the  judgment  as  in  effect  stays  the  execution  of  the  judg- 
ment in  her  favor  for  a  specitied  period  in  order  to  afford  the  defendant  an 
opportunity  of  establishing  in  legal  proceedings  his  claim  against  her  for 
moneys  which  he  alleges  she  had  from  him.  The  court  has  power  in  an  equity 
action  to  make  provision  for  the  time  when  the  judgment  is  to  be  carried  into 
effect.  Such  provisions  are  familiar  in  the  numerous  actions  for  injunctions 
against  the  elevated  railroads.  Where  certain  circumstances  of  the  case  are 
thought  to  require  it,  and  there  is  no  abuse  of  discretion  in  making  the  pro- 
vision, the  judgment  in  that  respect  will  not  be  disturbed.  Judgment  af- 
firmed, without  costs  or  dlBbursements  of  appeal  to  either  party.    AU  concur. 
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Apflebee  tt  al.  V.  Duke  et  at. 
(Supreme  Court,  Oeneral  Term,  Sytli  Department.    April,  1891.) 

1.  PaRTNBMHIP — AOOOCNTINQ — Eyidbncb. 

Where  partners  owning  large  interesta  in  different  propertleB,  which  for  conven- 
ience  has  been  taken  in  the  name  of  one  or  the  other  of  them  alone,  enter  into  an 
agreement  under  seal  setting  forth  such  property  and  its  ownership,  and  provid- 
ing for  a  conveyanoe  from  each  other  when  requested,  and  a  subsequent  convey- 
ance in  furtherance  thereof,  as  between  themselves,  of  some  of  the  property,  which 
Instruments  do  not  state  the  amount  of  personal  property  received  by  each  partner, 
or  the  amount  of  their  Indebtedness  to  each  other,  such  instruments  do  not  consti- 
tute a  settlement  so  as  to  exclude  parol  evidence  in  a  salt  for  an  accounting  by  the 
executors  of  a  deceased  partner  against  the  survivor. 

IL  Appeai/ — ^Weight  o»  Evidesck. 

Where  a  referee  excludes  evidence  as  inadmissible,  the  supreme  court,  on  ap- 
peal, after  holding  it  competent,  cannot  pass  on  its  weight, 

l>  Same — Findings  bt  Referee. 

An  appeal  will  not  lie  in  a  suit  for  a  partnership  accounting  where  the  cause  has 
been  referred,  and  the  referee  has  held  that  there  has  been  a  settlement,  and  ex- 
cluded parol  evidence  as  on  an  accounting,  but  has  not  made  a  finding  aa  to  the  aet- 
tlement. 

Appeal  from  judgment  on  report  of  referee. 

A.  J.  Applebee  and  E.  P.  Whitcomb,  as  executors  of  Josepih  Duke,  sued 
William  Duke  and  others  for  an  accounting.  Defendant  Duke  moved  for  a 
new  trial  under  section  1001  of  the  Code  of  Civil  Procedure  from  an  interloo- 
utory  judgment  entered  upon  the  report  of  a  referee. 

Argued  before  Dwiqht,  P.  J.,  and  Maoombbr  and  Goblbtt,  JJ. 

Clarence  A.  Famum,  for  plaintiffs.  Hamilton  Ward,  for  defendant 
William  Duke. 

CoRLETT,  J.  In  1860  the  defendant  William  Duke  and  his  brother,  Joseph 
Duke,  formed  an  oral  partnership  under  the  firm  name  of  W.  &  J.  Duke,  for 
the  purpose  of  producing  and  selling  oil,  the  purchase  and  sale  of  oil  territory, 
and  the  manufacture  and  sale  of  lumber.  Their  places  of  business  were 
mainly  at  Wellsville,  N.  Y.,  and  Bradford,  Pa.  Their  transactions  extended 
over  many  states.  The  partnership  continued  until  dissolved  by  the  death  of 
Joseph  Duke,  which  occurred  about  the  24th  day  of  December,  1884.  On 
the  15th  day  of  March,  1881,  the  partners  executed  an  agreement  under  seal, 
of  which  the  following  is  a  copy: 

"Whereas,  in  or  about  the  year  1860,  William  Duke,  now  of  Scio,  Alle- 
ghany Co.,  N.  Y.,  and  Joseph  Duke,  now  of  Bradford,  McKean  Co.,  Ph.,  en- 
tered into  a  copartnersliip  in  the  business  of  manufacturing  and  selling 
lumlter  and  staves  under  the  Hrm  name  of  W  &  J.  Duke,  wherein  the  two 
parties  aforesaid  were  equal  partuers.  which  partnership  has  been  ever  since 
continued  and  now  subsists;  and  whereas,  in  the  prosecution  of  the  business 
by  such  copartnership  large  amounts  of  both  real  and  personal  property  have 
been  accumulated  by  the  investment  of  profits  therein  without  dividing  the 
same  among  the  partners;  and  wliereas,  for  the  easier  transaction  of  the  busi- 
ness of  said  firm,  wtiich  throughout  its  later  years  has  consisted  in  part  of 
the  buying,  hiring,  letting,  and  selling  of  real  estate  for  lumbering  purposes, 
and  for  the  purpose  of  boring  or  drilling  for  petroleum  or  rock  oil,  it  was 
deemed  at  the  time  advisable  that  the  title  to  various  lauds  should  not  be 
taken  in  the  name  of  both  partners,  but  in  the  name  of  one  partner  only, 
who  could  the  more  readily  convey  the  same  upon  a  sale  being  made,  by 
which  reason  it  has  come  to  pass  that  in  case  the  necessity  should  arise  of 
distinguishing  between  the  individual  property  of  the  members  of  the  firm, 
or  of  proving  title  to  the  property,  much  difficulty  might  be  experienced  in 
the  absence  or  inability  to  testify  of  the  said  partners,  or  either  of  them;  and 
whereas,  by  the  means  aforesaid,  the  legal  title  to  property  purchased  by  the 
firm  money  and  for  the  firm  purposes  has  passed  in  form  for  the  most  part, 
v.l3N.Y.8.no.8 — 59 
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not  to  said  firm,  bnt  to  the  individual  membera  thereof,  in  manner  snbatao- 
tially  as  follows:    William  Duke  Isolds  conveyances  to  himself  of  divers  par- 
cels of  land  in  the  state  of  Pennsylvania,  wherein  the  name  of  Joseph  Duke 
does  not  appear,  while  in  truth  and  in  fact  in  every  instance  wh^ne  sail 
Witliam  Dnke  holds  lands  in  the  state  of  Pennsylvania  by  conveyance,  vrbere- 
in  Joseph  Duke  is  not  named  as  grantee,  the  said  interest  so  held  bj  WilBaac 
Duke  was  purchased  with  the  funds  of  the  firm,  and  Joseph  Duke  is  the  equi- 
table owner  of  an  undivided  one-half  of  the  interest  by  such  eonveyance 
granted  to  said  William  Duke,  and  in  every  instance  where  Joseph  Dnk? 
holds  lands  in  the  state  of  PennsylvaniH  by  a  conveyance  to  him,  not  naming 
William  Duke  as  grantee,  the  said  William  Duke  is  in  fact  the  equitable 
owner  of  the  undivided  half  of  the  interest  by  such  conveyance  grwatad  to  ti^ 
said  Joseph  Duke  by  reason  of  the  same  having  been  purcliaaed  vrith  firm 
funds,  and  whether  the  interest  so  vested  in  one  of  the  said  partners  be  a 
freehold  interest  in  fee,  or  a  mining  right,  or  a  right  to  purchase  on  conform- 
ing to  the  terms  of  an  executory  contract,  or  a  lease  for  years,  or  a  liea  or 
claim  upon  lands  sold  for  the  unpaid  rnsidue  of  the  purchase  price,  or  a  roy- 
alty reserved  on  oil  lands  for  development,  or  any  other  interest  in  a  daim 
upon  real  estate,  the  other  partner  is,  by  reason  of  the  same  having  been  pur- 
chased with  firm  funds,  the  equitable  owner  of  and  entitled  to  an  undividt'I 
half  of  the  interest  so  vested,  excepting  and  reserving  to  Joseph  Duke,  as  his 
sole  and  separate  property,  one  parcel  only,  to-wit,  his  dwellin^honse  and 
lot  in  the  city  of  Bradford,  McEean  county,  Pa.    The  much  larger  share  of 
the  lands  and  landed  interests  in  which  the  said  Arm  is  thus  interested  in 
Pennsylvania  lies  in  tlie  counties-  of  McKean  and  Warren.     All  o*  the  per- 
sonal estate  of  the  said  William  Duke,  "vhich  has  a  local  ose  or  situs  in 
the  state  of  Pennsylvania,  is  likewise  as  to  the  undivided  half  thereof  as 
aforesaid  of  Joseph  Duke,  and  the  personal  property  of  Joseph    Duke  in 
Pennsylvania,  excepting  his  household  furniture  and  goods,  is  likewise  as  to 
an  undivided  half  thereof,  the  property,  ae  aforesaid,  of  William  Duke,  and 
each  is  entitled  to  an  accounting  from  the  other  for  the  said  property,  or  the 
proceeds  thereof;  the  interests  of  the  said  partners  in  all  such  property,  both 
real  and  personal,  being,  however,  subject  to  the  debts  of  tlie  said  firm.    In 
the  state  of  Michigan  considerable  amounts  of  land  are  held  by  the  said  part- 
ners undividedly  in  the  namtf  of  one  of  them,  as  are  also  large  claioos  in  lands 
for  tlie  unpaid  purchase  price  of  lands  sold  by  the  partners  so  holding  tb* 
title,  while  in  Michigan,  as  in  Pennsylvania,  William  Duke  is  by  reason  of 
the  same  having  been  bought  in  the  partnership  interest  and  with  its  funds, 
the  equitable  owner  of,  and  justly  entitled  to  the  undivided  half  of,  all  lands 
and  interests  in  or  liens  for  the  purchase  price  on  lands  held  by  Joseph  Diikp 
in  his  own  name,  and  Joseph  Dnke  is  likewise  the  owner  of  equitably,  and 
entitled  to  a  similar  interest  in,  and  claims  upon,  lands  held  by  William  Diike 
in  his  own  name.     In  the  state  of  N"ew  York  said  William  Duke  holds  br 
conveyance,  in  his  own  name,  either  alone  or  with  Harry  .Johnson  or  others, 
considerable  amounts  of  land  for  oil  purposes  in  the  townsof  Alma  and  Bolivar, 
Alleghany  county,  !N°.  Y.,  and  also  as  a  member  of  an  unincorporated  associ- 
ation, known  as  the  'Oalifornia  Oil  Company,'  holds  title  by  deed  in  oonnpc- 
tion  with  Harry  Johnson,  of  Scio,  N.  Y.,  to  divers  other  lands,  as  trustee  for 
the  members  of  said  association,  as  also  to  certain  apparatus  for  developing 
the  same,  in  which  Innds  he  holds  himself  a  large  legal  estate.     AH  the  landi 
and  interests  in  lands  so  held  in  his  own  name  by  William  Duke  in  Boliviir 
and  Alma  aforesaid,  and  as  a  member  of  said  association,  so  far  as  he  is  bes- 
eflcially  intereste('  therein,  were  produced  by  him  in  the  partnership  interests, 
and  having  been,  or  E^eed  to  be,  paid  for  with  its  funds;  and  Joseph  Duke 
is  tlie  equitable  owner  of  and  (subject  to  the  firm  debt^ostljr entitled  toom 
undivided  half  of  all  the  lands  and  interest  to  which  William  Duke  has  tb« 
title  or  right  by  virtue  of  the  conveyances,  grant,  or  oonCnicts  in  his  nams, 
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Said  William  and  Joseph  Duke  are,  for  the  same  reasons  hereinbefore  often 
stated,  the  equal  Joint  owners  of  all  saw-logs  and  lumber  lying  or  being  at  or 
on  the  premises  of,  or  purchased  for,  the  saw-mills  at  Scio,  Alleghany  county, 
N.  Y.,  and  at  the  Duke  saw-mill  on  the  Genesee  river,  a  mile  above  Wells- 
vlUe  village,  in  Alleghany  county,  aforesaid,  as  also  of  a  real-estate  mort- 
gage given  to  said  partners,  or  one  of  them,  by  Mrs.  Ileese,  of  Friendship,  N. 
If.,  and  conveying  lands  in  that  town  to  secure  the  payment  of  alM>ut  the  sum 
of  eight  hundred  dollars,  as  also  of  all  sums  of  money  now  in  the  hands  of  B. 
T.  Howard,  of  Batavia,  N.  Y.,and  ctrising  from  the  sale  of  lands  and  timber 
in  Michigan;'the  said  equal  interests  of  each  partner  in  all  the  property,  both 
real  and  personal,  being,  however,  subject  to  any  balance  that  upon  a  general 
accounting  of  the  said  partners,  or  a  dissolution  of  the  copartnership,  may 
be  found  due  to  the  other  partner,  but  not  In  favor  of  one  partner  or  the 
other,  or  in  any  way  burdened  whatsoever,  except  by  the  debts  of  the  firm,  if 
any  there  be.  And  whereas,  whileit  would  be  desirable  that  each  parLnfflrshould 
convey  to  the  other  in  all  the  above-described  property  the  half  interest  to 
which  he  would  bo  entitled,  yet  the  numt)er  of  outstanding  coutr.act8  in  the 
name  of  the  several  partners,  and  the  great  inconvenience  of  sncb  tcunsfer, 
renders  it  inadvisable  to  make  sucii  transfer  at  pnesent,  but  makes  it  neces- 
sary, for  the  present,  to  facilitate  the  firm  business,  tliat  the  apparent  title  to 
all  said  property  should  continue  as  it  now  stands, — still,  in  order  that,  in  case 
of  the  death  or  incapacity  to  act  or  transfer  of  either  partner,  great  confusion 
and  loss  and  possible  injustice  may  not  occur,  and  in  order  that  the  real  in- 
terests of  the  several  partners  may  be  truly  known,  that  either  one,  or  bis 
heirs,  executors,  administrators,  or  assigns,  may,  when  necessary,  have  asure 
means  of  enforcing  his  rights:  This  agreement,  made  and  entered  into  tills 
15th  day  of  March,  1881,  by  and  bistween  the  said  William  Duke  on  the  one 
p2u:1;,  and  the  said  Joseph  Duke  o£  the  other  part,  is  as  follows:  First.  For 
and  in  consideration  of  the  covenants  and  agreements  hereinafter  set  forth  to 
be  done  and  performed  by  said  Joseph  Duke,  said  William  Duke  hereby  cove- 
nants, promises,  and  agrees  to  and  with  said  Joseph  Duke  that  within  reason- 
able time  after  demand  made  therefor  he  will  convey  to  the  said  Joseph  Duke 
the  undivided  one-half  interest  to  which  he  is  entitled,  as  set  forth  in  the 
preamble  hereto,  in  and  to  the  property  in  said  preamble  mentioned  and  de- 
Bcriljedaa  held  by  said  William  Duke  in  his  own  name  for  the  partnership 
benefit,  such  transfer  to  be  subject,  bow«ver,  to  the  general  lien  for  the  firm 
debts,  and  of  any  balance  found  due  to  William  Duke,  his  heirs,  etc.,  on  an 
accounting  of  the  said  partnership,  or  if  he  has  sold  or  aliened  such  property, 
or  any  part  thereof,  in  the  transaction  of  the  firm  business,  or  otherwise,  he 
will  fully  and  faithfully  account  for  tlie- proceeds  thereof  in  whatever  former 
through  however  many  investments  the  same  may  liave  passed,  and  that  at 
the  dissolution  or  any  general  accounting,  on  settlement  of  said  copartnership 
he  will  pay  over  any  balance  left  in  his  bauds  from  such  proceeds  and  found 
due  to  said  Joseph  Duke,  his  heirs,  executors,  administrators,  or  assigns. 
Second.  In  consideration  of  the  covenants,  promises,  and  agreements  here- 
inbefore set  forth  to  be  done  and  performed  by  William  Duke,  the  said  Joseph 
Duke  hereby  covenants  and  agrees  to  and  with  the  said  William  Duke  that 
Mrithin  reasonable  time  after  demand  made  therefor  he  will  convey  to  said 
William  Duke  the  undivided  one-half  interest  to  which  he  is  entitled  as  set 
forth  in  the  preamble  hereto,  in  and  to  the  property  in  said  preamble  described 
and  mentioned  as  held  by  said  Joseph  Duke  in  his  name  for  the  partnership 
benefit,  suoli  transfei  to  be  subject,  however,  to  the  general  lien  of  the  firm 
debts;  and- of  any  balance  found  due  to  said  Joseph  Duke,  his  heirs,  etc.,  on 
an  accounting  of  the  partnership,  or  if  he  has  sold  or  aliened  such  property, 
or  any  part  thereof,  in  the  transaction  of  the  firm  business  or  otherwise,  he 
'Will  full;  and  faithfully  account  for  the  proceeds  thereof  In  whatever  form  or 
tfarougta  how  many  investments  the  same  may  have  passed,  and  that  at  the 
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dissolution  or  any  general  accounting  or  settlement  of  said  copartnership  lie 
will  pay  over  any  balance  left  in  his  hands  from  such  proceeds  and  found  due 
to  said  William  Dul<e,  his  heirs,  administrators,  or  assigns.  Third.  The 
said  William  Duke  and  Joseph  Duke  do  also  further  covenant  and  agpree  to 
and  with  each  other  that  the  statements  of  the  several  interests  whicli  they 
respectively  possess,  as  set  forth  in  the  preamble  hereto,  in  and  to  the  prop- 
erty therein  mentioned  and  described,  is  in  all  respects  correct,  and  such 
statement,  and  each  and  every  the  covenants  and  conditions  of  this  instru- 
ment shall  apply  to  and  bind  the  heirs,  executors,  and  administrators  of  the 
respective  parties  hereto.  And  they  do  still  further  covenant  and  agree  that 
in  case  these  several  relations  to  any  of  the  property  in  the  preamble  hereto 
mentioned  is  not,  or  shall  not  be,  held  in  any  litigation  or  otiier  proceeding 
that  may  arise  strictly  that  of  partners,  still  the  statement  contained  in  tiie 
preamble  as  to  their  several  interests  is  correct,  and  to  such  property  each  and 
every  of  the  covenants  and  conditions  of  this  agreement  shall  apply.  Fourth. 
And  the  said  William  Duke  and  the  said  Joseph  Duke,  for  and  in  consider- 
ation of  their  several  covenants  and  agreements  herein  set  forth,  do  herel>r 
mutually  appoint  each  the  attorney  in  fact  of  the  other,  with  full  power  to 
sell,  assign,  transfer,  grant,  and  convey  any  and  all  the  property  liereinbefore 
mentioned  in  the  preamble  hereto,  to  ask,  demand,  receive,  collect,  the  pur- 
chase price  and  proceeds  thereof,  to  Invest  and  reinvest  the  same  for  the 
joint  benefit  of  both,  and  to  execute,  in  the  name  of  the  party  holding  the  ap- 
parent legal  title  to  such  propf  rty,  or  otherwise  as  may  be  legal  and  binding, 
any  and  all  deeds,  grants,  conveyances,  releases,  discharges,  acquittances,  and 
any  and  all  other  instruments  that  may  be  necessary  for  the  efficient  exen-iso 
of  the  powers  herein  conferred,  to  the  same  extent  as  though  both  parties 
hereto  were  present  and  acting  in  person,  hereby  ratifying  and  confirming 
any  and  all  things  that  may  be  done  in  accordance  with  the  power  hereby 
granted,  or  by  virtue  thereof.  Fifth.  And  it  is  further  mutually  under- 
stood and  agreed  by  and  between  the  parties  hereto  that  all  property  of  any 
and  every  kind  whatever,  real  or  personal,  held  by  either  partner,  and  not 
declared  partnership  property,  is  and  shall  remain  and  be  held  to  be  the 
individual  property  of  the  person  or  partner  so  holding  it.  In  witness  where- 
of the  said  William  Duke  and  Joseph  Duke,  the  parties  hereto,  have  liereuuta 
subscribed  their  names  and  affixed  their  seals  the  day  and  year  first  above 
written,  to- wit,  this  15th  day  of  March,  1881. 

"Joseph  Duke.       Tl.  s.] 
"William  Duke.    [i..  s.] 

"In  the  presence  of ." 

On  the  lUth  day  of  December,  1884,  another  instrument  under  seal  was  ex- 
ecuted between  them,  of  which  the  following  is  a  copy:  "Agreement,  made 
this  16th  day  of  December,  1884,  by  and  between  William  Duke,  of  Wells, 
ville,  N.  Y.,  party  of  the  first  part,  and  Joseph  Duke,  of  Olean,  N.  Y.,  party 
of  the  second  part,  is  as  follows:  For  and  im  consideration  of  the  sum  of 
SI. 00  to  him  in  hand  paid  by  the  party  of  the  first  part,  the  receipt  whereof  is 
hereby  confessed,  and  of  the  covenants  and  agreements  of  the  party  of  the 
first  part  hereinafter  set  forth,  the  party  of  the  second  part  hereby  sells,  as- 
signs, transfers,  and  sets  over  unto  the  party  of  the  first  part  all  the  right 
and  title  of  the  second  party  in  and  to  the  promissory  notes,  bonds,  mu^^ 
gages,  obligations,  accounts,  debts,  dues,  demands  of  every  kind  and  charac- 
ter whatsoever,  now  owning  to  and  owned  by  the  copartnership  firm  consist- 
ing of  the  parties  hereto,  under  the  name  and  style  of  W.  &  J.  Duke,  in  the 
states  of  New  York,  Wesconsin,  and  Florida,  and  all  the  personal  property 
belonging  to  said  firm  in  the  states  aforesaid,  or  either  of  them,  whether  the 
said  notes,  mortgages,  and  personal  property  of  whatsoever  kind  be  make  pay- 
able to  or  stands  in  the  name  of  said  firm,  or  either  member  thereof  for  ltd 
benefit,  excepting  the  following,  to- wit:  A  note,  secured  by  mortgage,  givou 
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by  L.  D.  Brewster  to  Willfaun  Duke  on  lot  of  pine  logs  in  Wisconsin,  to  se- 
cure the  payment  of  the  sum  of  612,000.00,  and  interest;  a  promissory  note, 
given  on  August  8, 1884,  to  W.  &  J.  Duke  by  W.  F.  Coast,  for  $6,000.00 
and  interest;  a  brown  horse,  heretofore  in  H.  M.  Browning's  possession;  all 
oil  wells  on  lesised  land  and  on  lands  whereof  said  W.  &  J.  Duke  do  not  hold 
the  fee-simple  title,  together  with  all  engines,  boilers,  derricks,  rigs,  tubing, 
casing,  piping,  cables,  ropes,  pumps,  machinery,  and  appurtenances  now  at 
said  wells  on  lands  whereof  said  W.  &  J.  Duke  own  the  fee,  or  used  in  operat- 
ing said  wells  or  lands  or  appurtenances  thereto.  In  consideration  of  the 
premises  the  party  of  the  first  part  doth  hereby  sell,  assign,  transfer,  and  set 
over  to  the  party  of  the  second  pait  all  his  right,  title,  and  interest  in  the  W. 
F.  Coast  note  for  $6,000.00  aforesaid,  and  in  and  to  the  brown  horse  afore- 
said, and  in  and  to  the  undivided  half  of  the  Brewster  note  and  nioitgage 
aforesaid,  and  does  hereby  covenant  and  agree  to  and  with  the  party  of  the 
second  part,  his  executors  and  administrators,  that  he,  the  party  of  the  Brst 
part,  will  assume  and  pay  and  hold  the  parly  of  the  second  part  harmless  from 
all  debts,  dues,  and  obligations  of  the  said  firm  of  W.  &  J  Duke  wliich  were 
made  or  contracted,  and  wliich  are  now  due  or  tu  become  due,  from  said  firm 
in  the  state  of  New  York,  whether  said  debts  were  contracted  in  the  name  of 
the  firm,  or  in  the  name  of  either  member  with  intent  to  charge  said  firm  and 
for  its  benefit.  The  intent  hereof  is  to  vest  in  the  party  of  the  first  part  all 
the  title  which  the  said  firm  of  W.  &  J.  Duke  has  at  the  date  hereof  in  and 
to  Its  personal  property  and  choses  in  action  in  the  states  of  New  York,  Wis- 
consin, and  Florida  aforesaid,  excepting  such  articles  and  choses  in  action  as 
are  specifically  hereinbefore  excepted  to  vest  in  Joseph  Duke,  the  party  of  the 
second  part,  a  like  title  to  the  said  VV.  F.  Coast  note  of  $6,000.00  and  the  un- 
divided one-half  of  the  L.  D.  Brewster  note  and  mortgage,  and  to  the  said 
brown  horse,  and  to  bind  the  party  of  the  first  part  to  pay  all  the  debts  of  the 
firm  in  the  state  of  New  York,  and  to  hold  the  party  of  the  second  part  harm- 
less therefrom,  and  from  all  cost,  expense,  and  trouble  by  reason  of  the  same 
or  any  part  thereof.  From  the  choses  In  action  hereinbefore  set  over  to  the 
party  of  the  first  part  the  party  of  the  second  part  excepts  the  undivided  six- 
twenty-thirds  (6-23)  of  a  real-estate  mortgage  for  $2,400.00  make  by  Ebenezer 
Shoff  and  wife  to  W.  &  J.  Duke,  and  also  the  same  interest  in  con- 
tract with  the  McCalmut  Oil  Company  from  the  sale  to  them  of  173  acres  of 
land  on  lot  No.  5  in  Bolivar,  N.  Y. ;  and  the  party  of  the  first  part,  in  consid- 
eration of  the  premises,  hereby  assigns  and  sets  over  to  the  party  of  the  sec- 
ond part  all  his  interest  as  a  member  of  the  firm  of  W.  &  J.  Duke  in  the  six 
twenty-thirds  (6-23)  of  the  said  mortgage  and  of  the  said  contract.  Witness 
the  t:ands  and  seals  of  the  parties  hereunto  affixed  the  day  and  year  first  above 
written.  William  Dukk.    [l.  s.]    Joseph  Duke.    [l.  s.]" 

This  action  was  commenced  in  1887  by  the  executors  of  the  will  of  the  de- 
ceased partner  against  William  Duke  for  an  accounting  of  the  partnership 
business  between  the  formation  of  the  firm  and  the  time  of  Joseph's  death 
and  afterwards.  From  the  time  of  Joseph's  death  the  business  of  the  firm 
was  conducted  by  Williani,  as  survivor.  The  complaint  alleges,  in  substance, 
that  William  Duke  became  indebted  to  the  firm  during  its  continuance  in  the 
sum  of  $200,000  for  personal  property.  The  plaintiffs  asked  for  an  account- 
ing from  the  formation  of  the  partnership,  and  demanded  judgment  for  $100,- 
000.  The  defendant  William  Dtike  answered  the  complaint,  denying  all  in- 
debtedness, and  then  interposed  the  following  answer:  "And  fur  a  third  and 
further  answer  to  the  said  complaiut  the  said  William  Duke  says  that  prior  to 
the  death  of  the  said  Joseph  Duke,  mentioned  in  said  complaint,  he  had  been 
a  joint  owner  with  him  in  lands  in  various  states  of  this  Union,  including 
New  York,  Pennsylvania,  and  Michigan;  that  tliey  were  also  joint  owners  in 
various  oil  lands  and  oil  interests  in  lands  in  the  states  of  Pennsylvania  and 
New  York;  that  at  the  time  of  the  death  of  the  said  Joseph  Duke  they  jointly 
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owned  a  large  portion  of  said  property  in  the  states  aforesaid;  tliat  for  somv 
yenrs  prior  to  tiie  settlement  of  their  affairs,  as  hereinafter  stated,  this  de- 
fendant and  the  said  Joseph  Duke  had  been  copartners  in  the  business  of  pro- 
ducing oil,  tmi  in  lumbering  and  otiier  business;  that  in  the  rear  1881  tfaev 
settled  and  adjusted  as  between  themselves  all  their  partnership  and  oti»er  af- 
fairs, and  made  exchanges  of  property  and  adjustments  as  to  their  renl  estate; 
that  irfterwards  and  mostly  [shortly]  prior  to  the  death  of  the  said  Joseph 
Duke,  and  while  he  was  entirely  rational  and  competent  to  transact  basiness, 
and  with  a  view  to  the  settlement  of  the  affairs  of  William  and  Joseph  Duke, 
and  at  the  request  of  the  said  Joseph  Duke,  in  view  of  the  condition  of  bis 
health  at  that  time,  all  the  alTairs  of  William  and  Joseph  Duke,  both  of  part- 
nership and  of  an  individual  character,  were  carefully  adjusted,  settled,  and 
any  iudebtedness  found  due  either  party  paid  and  satis  Bed,  and   in  all  in- 
stances where  real  estate,  the  record  title  of  which  was  in  either  tbe  said 
William  or  Joseph  Duke,  which  belonged  in  fact  to  them  as  partners  or  joint 
owners,  conveytinees  were  made  between  the  parties  showing  tlieir  rights, 
respectively,  and  all  real-estate  transactions  between  them  of  an  anseltled 
,  nature,  was  settled  and  disposed  of,  so  that  nothing  remained  at  tlie  death  d 
Joseph  Duke  for  either  of  the  said  Dukes  to  adjust  or  settle  with  each  other." 
The  answer  contains  some  other  allegations  not  material  to  the  question  pre- 
sented on  this  appeal.    The  issues  trere.  referred  to  a  referee  for  trial  and  dp- 
termination,  and  a  stipulation  was  mude  between  the  parties  to  the  at-tion 
that  the  referee  should  first  pass  upon  the  question  as  to  whether  the  demands 
referred  to  in  tlie  complaint  were  settled.     Tlie  referee  held  that  the  sealed 
instruments  above  copied  prevented  parol  evidence  of  said  alleged  settlement 
before  or  at  the  time  of  their  execution,  which  would  enlarge  or  contradict 
those  instruments,  and  also  decided  that  such  evidence  would  not  lie  available, 
though  it  proved  an  agreement  after  tbe  execution  of  the  instruments,  in  tbe 
absence  of  a  writing  of  equal  dignity.     The  learned  counsel  for  the  plaintiffs 
admits  that  on  the  last  question  McCreery  v.  Day,  119  N.  Y.  1,  23  X.  £.  Rep. 
198,  decides  the  question  the  other  way.    That  case  was  not  reported  when 
the  referee  lield  as  above,  so  that  on  this  branch  the  first  inquiry  is  confined 
to  the  question  as  to  whether  parol  evidence  of  the  settlement  of  tite  partner- 
ship affairs  between  themselves  was  admissible.    The  instrnment  executed 
in  1881  was  for  the  purpose  of  preventing  confusion  or  ambiguity  as  to  the 
-property  (mainly  real  estate)  which  belonged  to  the  firm.    It  appears  by  tbe 
recitals  in  that  instrument  that  much  of  the  firm  property,  for  convenience, 
was  deeded  to  each  of  the  partners,  without  anything  appenring  in  tbe  con- 
veyances indicating  whether  it  was  Arm  or  individual  property.     That  docu- 
ment WHS  drawn  for  the  purpose  of  removing  obscuri^  or  confusion  on  tbe 
subject.    It  also  provides  that  upon  demand  either  could  obtain  a  conveyance 
of  his  Interest.     The  instrument  of  1684  was  consistent  with  that  of  1881. 
and  WHS  in  furtherance  of  its  provisions.    It  specified  the  property  in  certain 
states  wliidi  belonged  to  the  partnership,  mentioned  certain  items  of  personal 
property,  and  directed'the  manner  of  division  to  the  extent  mentioned.    Nei- 
ther instrumentetates'the  amount  of  personal  property  which  either  member 
of  the  firm  bad  received,  tt)e  amount  which  one  member  was  indebted  to  the 
other,  or  how  the  accounts  of  the  partners  would  stand  between  themsalves 
in  case  of  a  settlement  of  all  their  dealings.     It  is  obvious,  therefore,  that  a 
settlement  of  the  partnership  dealings  as  between  themselves,  showing  bow 
much  one  owed  the  other,  or  how  much  each  had  received  in  tbe  course  of 
their  business,  was  not  embodied,  or  Intended  to  be,  in  either  of  the  writings. 
Parol  evidence  was  admissible  to  show  how  the  parties  stood  as  between  tbem- 
Aelves;  whether  such  an  agreement  was  made  before  or  after  Mie  making  of 
'the  written  instruments,  or  occurred  at  the  same  time.    In  Morris  v.  Whiteher, 
20  N.  T.  41,  it  appeared  that  a  preliminary  contract  for  the  sale  of  land  bad 
been  made  containing  certain  stipulations.    The  question  was  whether,  after 
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tbp  execution  and  delivery  of  the  deed,  all  the  43tlpulations  were  merged  and 
extinguished  by  the  conveyance,  so  that  parol  evidence  waa  admissible  to 
show  that  titere  still  remained  stipulations  unperformed.  The  general  term 
held  that  ail  tl>e  provisions  of  the  contraot  were  merged  in  the  deed.  This 
was  ceversed  by  tlte  oourt  of  appeals,  mainly  upon  the  ground  that  the  ques- 
tion was  one  of  intention.  Thisdootrine  was  reaffirmed  in  Smi^A  v.HolbrooJc, 
82  K.  Y.  562;  Inawwaee  Co.  t.  Hall,  10  £7.  Y.  Supp.  196.  In  the  case  at 
bar  it  is  obvious  that  both  of  the  sealed  instruments  contemplated  an  account- 
ing between  the  partners  when  tlieir  own  business  between  themselves  was 
finally  adjusted.  But  such  accounting  might  be  dispensed  with  by  actual  set- 
tlement bietween  themselves.  There  would  be  nothing  inconsistent  between 
each  an  arranj^ement  and  the  written  instruments.  There  is  nocontiict  in  the 
authorities  on  this  proposition.  Finiey  v.  Faj/,  96  K.  Y.  663;  Dodge  v.  Zim- 
mer,  110  N.  Y.  48, 17  K.  £.  Bep.  399 ;  Batterman  v.  Pierce,  3  Hill,  171;  Barty 
V.  Kansom.  12  N.  Y.  462;  ffutohitu  v.  Hebbard,  34  N.  Y.  24;  Brigg  v.  Hil- 
ion,  99  N.  Y.  517,  3  N.  £.  Bep.  51.  None  of  the  cases  cited  by  the  learned 
counsel  for  the  plaintiffs  oontitot  with  the  above  authorities. 

The  learned  referee  refused  to  consider  the  evidence  admitted  on  the  sub- 
ject of  the  settlement  between  the  partners  and  their  accounts,  and  struck 
it  out  of  tltecHse,  to  which  exception  waa  taken.  The  cogency  or  weight  of 
the  evidence  giveu  on  that  subject  was  not,  therefore,  considered  or  passed 
upon  by  tlte  learned  referee.  The  learned  counsel  for  the  defendant  William 
Duke  claims  that  the  evidence  on  that  subject  was  so  clear  and  overwhelming 
ttiat,  notwithstanding  the  refusal  of  the  trial  tribunal  to  pass  upon  it,  this 
oourt  should  hold  that  the  settlement  had  been  established.  The  learned  coun- 
sel for  the  plaintiffs,  un  the  other  hand,  insists  that,  assuming  the  evidence 
was  admissible,  it  utterly  failed  to  prove  any  settlement,  or  that  the  alleged 
parol  agreement  would  prevent  the  necessity  of  au  accounting.  The  learned 
counsel  for  the  plaintiffs  further  urges  that  the  payment  of  $10,000  to  build 
the  house  far  Joseph  was  simply  the  carrying  out  of  the  written  agreement, 
while  the  counsel  for  the  defendant  William  Duke  contends  that  it  was  agreed 
to  be  paid,  and  paid  in  part  execution  of  the  parol  agreement.  In  short,  the 
counsel  for  the  defendant;  William  Duke  insists  that  the  proof  upon  the  sub- 
ject of  the  setlieraent  is  conclusive,  while  the  plaintiffs  claim  that,  even  though 
it  should  all  be  admitted,  it  would  utterly  fail  to  establish  any  of  the  propositions 
:claimed  by  the  defendant.  It  is  a  general  rule  that  this  court,  on  appeal,  will 
not  consider  questions  not  passed  upon  below.  Where  evidence  given  in  the 
trial  court  or  tribunal  ia  not  considered  or  passed  upon  there  is  ordinarily 
nothing  for  review  in  the  appellate  court.  The  learned  referee  reached  the 
conclusion  that  the  evidence  was  entirely  inadmissible,  and  therefore  refused 
to  pass  upon  its  weight  or  effect.  The  evidence  and  its  effect  should  l>e  passed 
upon  and  determined  by  tlte  trial  oourt,  and  then,  if  an  appeal  was  taken,  the 
merits  would  be  before  this  court  in  a  proper  shape  for  review.  In  Fooie  v. 
Beeoher,  78  N.  Y.  155-157,  it  was  held  that  "the  party  has  a  right  to  an  ad- 
judication upon  legal  evidence."  The  evidence  offered  in  the  case  at  bar  be- 
ing admissible,  it  should  have  been  received  and  considered.  Witisout  ex- 
pressing any  opinion  upon  the  weight  or  cogency  of  the  evidence  on  the 
subject  of  a  settlement,  the  case  should  be  resubmitted  to  the  trial  tribunal  for 
a  determination  of  that  question  upon  the  evidence  offered  and  such  other 
evidence  as  may  be  given.  If  the  effect  of  the  evidence  received  should 
be  passed  upon  by  this  court  it  would  assume  the  functions  of  a  trial  tribunal 
by  determining  the  weight  which  should  be  attached  to  evidence  as  an  origi- 
nal proposition.  The  practice  requires  that  such  consideration  by  this  court 
should  be  based  upon  a  review  of  the  findings  of  the  trial  court.  It  foUows 
that  the  questions  atiove  considered  must  be  passed  upon  by  the  referee  before 
tfae  case  can  be  properly  considered  by  this  court. 
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Bat  there  are  other  aspects  of  the  case  not  argued  upon  the  appeal  or  re- 
ferred to  by  the  referee  in  his  able  opinion.  The  complaint,  as  already  shown, 
demands  an  accounting  of  all  partnership  matters  between  the  formation  of 
the  firm  up  to  the  death  of  Joseph  Duke  and  afterwards.     The  complaint,  in 
its  whole  structure,  including  the  demand  for  relief,  proceeds  upon  the  as- 
sumption that  neither  of  the  written  instruments  includes  nor  has  anj  refer- 
ence to  individual  dealings  between  the  partners  as  to  how  the  accounts  would 
stand  between  themselves  upon  a  flnal  settlement.     The  answer  is  framed 
upon  the  same  assumption.     The  complaint  is  entirely  inconsistent  with  the 
position  now  taken  by  the  plaintiffs  that  all  matters  relating  to  tlie  partner- 
ship, including  dealings  between  its  members,  are  covered  or  embraced  with- 
in the  written  instruments,  or  either  of  tliem.    The  learned  counsel  for  the 
plaintiffs  now  insists  that  the  written  instruments  preclude  the  giving  of  pa- 
rol evidence  of  the  dealings  between  the  members  of  the  firm  as  to  how  ac- 
counts stood  between  them,  while  the  complaint  demands  an  accounting  of  all 
dealings  sliowing  the  state  of  the  accou  n  ts  between  the  partners  from  a  ti  me  long 
before  the  making  of  either  of  the  written  instruments.     There  was  no  doubt 
or  confusion  in  the  minds  of  the  pleaders  on  either  side  as  to  the  purposes  of 
the  action,  nor  was  tliere  any  difference  of  opinion  as  to  the  right  of  a  full  in- 
vestigation of  the  state  of  the  accounts  between  the  partners,  notwithstand- 
ing the  written  instruments.    The  learned  counsel  for  the  defendant  claims 
that  such  a  settlement  has  been  liad.    He  offered  evidence  to  prove  it,  which 
was  received.     After  that  it  was  all  stricken  out,  upon  the  ground  that  such 
evidence  would   be  inconsistent  with  the  written  instruments.    As  above 
shown,  it  was  admissible,  and  the  complaint  and  answer  so  assumed.     The 
question  as  to  whether  an  actual  settlement  of  individual  matters  was  made 
was  stipulated  to  be  first  considered,  the  object  being  to  save  the  time  and  la- 
bor of  an  accounting  if  the  referee  found  in  favor  of  the  settlement  alleged  by 
the  defendant.    All  the  issues  were  referred  to  hear,  try,  and  determine.    The 
accounting  was  as  much  within  the  issues  as  any  other  question.    In  fact  it 
was  the  only  real  question  in  controversy.     If  tiiat  accounting  was  rendered 
unnecessary  by  actual  settlement, — in  other  words,  if  the  parties  have  made 
theirown  accounting, — the  referee  would  have  been  relieved  from  that  duty. 
If  they  did  not,  then  the  case  could  not  be  determined  under  the  order  of 
reference  without  a  full  accounting   before  the  referee.     When  the  appeal 
from  the  interlocutory  judgment  was  taken  to  this  court,  the  issues  referred 
were  undetermined, — tlie  trial  was  not  completed.    While  a  stipulation,  for 
the  reasons  above  stated,  was  made  to  try  tlie  question  of  settlement  first, 
still  there  was  nothing  in  it  relieving  the  referee  from  the  duty  of  considering 
and  determining  all  the  issues  if  the  question  of  the  settlement  between  the 
partners  was  found  in  the  negative.     The  order  of  reference  has  never  been 
vacated,  nor  does  the  case  sliow  that  there  whs  any  stipulation  that  it  should 
be.    It  is  obvious  that  while  that  order  or  reference  remains  unrevoked,  an- 
other referee  could  not  be  appointed  to  take  an  accounting,  for  such  appoint- 
ment would  be  entirely  inconsistent  with  the  order  of  reference,  still  remain- 
ing in  full  force.    There  is  no  practice  authorizing  an  appeal  to  tliis  court 
from  the  referee's  determination  of  only  a  part  of  the  issues  referred.     An  ap- 
peal is  never  contemplated  until  a  determination  of  all  the  issues.  The  appar- 
ent importance  of  the  case  caused  an  opinion  to  be  expressed  as  to  the  admis- 
sibility of  the  evidence  rejected  for  the  purpose  of  aiding  the  referee  in  the 
further  consideration  of  the  case,  and  preventing  a  radical  error  in  making 
an  accounting  if  one  should  be  entered  upon.    If  an  accounting  should  now 
betaken,  and  the  referee  should  reix>rt  in  favor  of  the  plaintiffs,  and  final 
judgment  should  be  entered,  the  errors  above  pointed  out,  unless  corrected, 
would  require  a  reversal  of  the  judgment.    The  court,  therefore,  notwitb- 
Btanding  the  manner  in  which  the  case  was  brought  before  it,  determined  to 
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express  an  opinion  on  the  questions  involved  in  the  appeal  for  the  purposes 
above  stated.  Suppose  that  the  referee  should  determine  that  the  parties  bad 
settled,  then  Qnal  judgment  would  be  entered.  Suppose,  on  the  other  hand, 
he  should  adjudge  against  a  settlement,  and  go  on  with  the  accounting,  on 
final  entry  of  judgment  either  party  could  appeal,  and  the  accuracy  of  all  the 
referee's  findings  would  be  properly  before  the  appellate  court.  There  was 
a  mistrial.  The  interlocutory  judgment  must  be  vacated,  and  the  issues  re- 
mitted to  the  referee  to  hear,  try,  and  determine  in  pursuance  of  the  order  of 
refeience.    All  concur. 


BATHGABER  V,  VlLLAGB  OF  TONAWANDA. 

(Supreme  Court,  General  Term,  Fiflh  Department.    January,  1891.) 

Dkdioation — Revocation. 

In  1853  the  owner  of  land  In  defendant  village  platted  the  same  into  lots  and 
streets,  and  caused  a  map  thereof  to  be  made.  In  1875  one  of  the  lots  was  conveyed 
to  plaintiff  bj  a  deed  whlcb  described  it  as  bounded  by  one  of  the  streets  in  ques- 
tion, which  had  not  then  been  opened.  Plaintiff  took  possession  of  the  lot,  includ- 
ing the  street  on  which  it  was  described  as  abutting,  and  cultivated  it  until  1887, 
when  defendant  opened  the  street.  Held,  that  the  acts  of  plaintiff  in  oocupying 
such  portion  of  the  street  was  not  a  revocation  of  the  dedication,  since  her  deed 
recognized  the  street. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Emily  Bathgaber  against  the  village  of  Tonawanda.     A  verdict 
for  plaintift  was  set  aside  and  the  complaint  dismissed,  and  plaintiff  appeals. 
Argued  before  Dwight,  P.  J.,  and  Macomber,  J. 
Daniel  N.  Lockwood,  for  appellant.    Emery  <£  Biekmon,  for  respondent. 

Macomber,  J.  This  action  is  ejectment  to  recover  certain  premises  in  the 
Tillage  of  Tonawanda,  N.  Y.,  which  the  defendant  had  in  the  year  1887  opened 
and  occupied  as  a  public  highway  or  street.  Upon  the  trial,  at  the  close  of 
the  evidence,  the  court  directed  a  verdict  for  the  plaintiff  fur  the  recovery  of 
the  amount  of  the  land  claimed,  togetlier  with  $15  damages  for  the  withhold- 
ing of  the  property.  This  disposition  of  the  case,  however,  was  made  with 
the  apparent  consent  of  the  counsel  on  both  sides  that  if,  after  further  con- 
sideration of  the  case,  the  learned  judge  should  reach  a  different  conclusion, 
he  should,  instead  of  granting  a  new  trial,  dismiss  the  complaint.  The  form, 
therefore,  of  the  order  by  which  the  verdict  previously  directed  was  set  aside 
and  tlie  complaint  dismissed,  is  not  available  to  the  appellant.  In  the  year 
18.53  the  Cleveland  Company,  the  source  of  title  of  both  parties  to  this  action, 
employed  a  surveyor  to  make  a  map  of  this  and  other  land  into  city  or  village 
lots,  with  well-defined  streets,  upon  which  the  several  lots  were  bounded. 
The  designation  of  such  lots  by  streets  was  followed,  in  the  year  1874,  by  a 
deed  to  Christoph  Bathgaber,  the  plaintiff's  husband,  of  the  lot  including  the 
portion  of  land  now  in  controversy  in  this  action.  The  following  is  the  de- 
scription contained  in  such  conveyance:  "All  that  piece  or  parcel  of  land  situ- 
ated in  Tonawanda,  county  of  Erie,  state  of  New  York,  lot  No.  110,  bounded 
as  follows:  Kortlierly  by  lot  109,  easterly  by  Main  street,  southerly  by  Kohler 
street,  westerly  by  lot  107,  containing  about  an  acre  and  a  half,  more  or  less." 
Aportlon  of  Kohler  street  above  mentioned  is  the  land  in  controversy.  InJan- 
uary,  1875,  Christoph  conveyed  these  premises  to  his  wife  by  the  same  de- 
scription, with  a  slight  and  unimportant  variation.  In  order  to  remove  any 
doubt  of  the  legality  of  making  the  deed  directly  from  the  husband  to  the 
wife  both  husband  and  wife  joined  in  a  conveyance  to  one  George  W.  Patti- 
son,  which  was  acknowledged  and  recorded  on  the  28th  day  of  March,  1877. 
The  deed,  however,  to  Pattison  was  for  the  purpose  only  of  enabling  him  to 
make  an  effective  and  indisputable  conveyance  to  the  wife,  which  was  accord- 
ingly done  shortly  thereafter.  The  plaintiff  took  possession  of  the  land,  in- 
cluding Kohler  street,  to  the  width  of  two  rods,  and  cultivated  the  whole  in 
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ttm  asaal  manner  in  which  such  lands  were  cultivated.     Up  to  that  time  no 
street  or  highway  had  ever  been  opened  through  tlie  plaintiff's  land  to  Kobler 
street,  bnt  had  been  opened  from  the  canal  to  the  railroad,  whioh  was  bat  m 
short  distance  from  ttie  land  in  question.     It  is  a  noticeable  fact,  to  which 
the  learned  trial  justice  gave  dae  importance,  that  no  part  of  Kohler  street, 
so  called,  was  included  in  the  conveyance  to  any  of  the  parties  claiming  an- 
der  the  title  of  the  Cleveland   Land  Company;  on   the  contrary,  the  land 
deeded  to  the  plaintiff  was  bounded  by  such  street.     By  section  9,  c  45,  oC 
the  Laws  of  1854,  the  streets  in  this  village,  wliich  h:id  theretofore  been  dedi- 
cated to  public  use  by  making  of  maps  and  selling  lots  fronting  thereon,  ac- 
cording to  or  by  reference  to  such  maps,  by  the  owners  of  the  adjoining 
lands,  which  had  not  been  altered  by  the  commissioners  of  highways,  and  the 
alleys  and  roads  opened  and  used  by  the  public  for  six  yeara  then  passed  w^ere 
declared  to  be  established  as  highways,  whether  the  same  had  been  Ltid  out 
in  compliance  with  tl)e  law  in  all  respects  or  not.    It  is  somewhat  doubtful 
whether  this  act  adds  any  strength  to  the  position  occupied  by  the  defendant, 
for  no  steps  were  taken  by  it  antil  June,  1887,  to  accept  the  dedication  of  the 
street  theretofore  made  by  tlie  Cleveland  Land  Company  or  others,  nor  had  it 
exercised  any  dominion  over  the  land  In  question  until  that  time.     On  the 
whole,  it  may  not  be  improper  to  assume  that  the  public  did  not  accept  the 
proffered  opening  of  Kohler  street  until  the  acts  of  tlie  defendant  in  the  year 
1887.    During  this  period  of  non-user  or  nun-acceptance  of  the  dedication 
tliere  had  been  no  act  done  by  the  original  proprietors  or  others,  excepting  as 
above  mentioned,  indicating  a  revocation  of  the  previous  dedication.     The 
occupation  of  a  portion  of  that  street  by  ttte  plaintiff  is  not  a  revocation 
thereof,  because  her  deed  recognized  the  street  itself,  and  the  lands  therein 
are  bounded  by  it.    Under  these  circumstances,  we  think  that  thisaction  can- 
not be  maintained,  and  that,  consequently,  the  learned  judge  at  the  trial  was 
correct  in  revi8in<<  his  previous  decision,  made  in  the  stress  of  the  trial,  in 
finally  dismissing  the  complaint  upon  its  merits.    This  conclusion  is  well  sup- 
porte(i  by  the  case  of  Bridges  v.  Wyckoff,  67  N.  Y.  180.     In  that  case  the 
owner  of  certain  lands  had  caused  them  to  be  laid  out  into  lots  and  streets, 
and  a  map  thereof  to  be  made  and  filed.    In  the  year  1836  some  of  the  lots  were 
con  veyed  to  Joseph  F.  Bridges,  the  deed  to  him  describing  them  as  bounded  on 
the  sides  of  the  streets  adjoining.     The  deed  conveyed  also  the  grantor's  in- 
terest  in  one-half  uf  the  streets  lying  immediately  in  front  of  the  lots,  "the 
same  to  be  used,  however,  as  public  streets  or  roads  forever."     The  plaintiff 
built  a  fence  in  front  of  some  of  the  lots,  inclosing  18  feet  in  width  of  the  ad- 
joining street.     By  several  mesne  conveyances  the  lots  in  1862  came  to  the 
plaintiff.     All  of  thedeedscontained  thesameprovisionas  tothestreet.     The 
portion  thereof  not  so  excluded  was  open  for  travel,  although  not  formally 
opened  or  worked  as  a  street.     In  1871  the  commissioners  of  highways  of  the 
town  by  order  declared  the  street  to  be  a  public  highway,  and  thereafter  the 
defendants,  as  commissioners,  removed  the  fence.    In  an  action  brought  by 
the  plaintiff  for  trespass  it  was  held  that  the  act  of  the  original  owner  was  a 
dedication  of  the  land  contained  in  the  street  as  a  highway,  and  there  was  no 
revocation  of  the  dedication  up  to  the  time  of  the  acceptance  of  it  by  the  com- 
missioners; that  an  erection  and  maintenance  of  the  fence  was  not,  to  the 
extent  of  the  land  included  therein,  a  revocation,  as  in  the  deeds  the  dedica- 
tion was  expressly  recognized ;  and  that  by  the  acceptance  the  dedication  be- 
came complete,  the  street  a  public  highway,  and  the  defendants  were  justi- 
fied in  removing  the  fence.    It  was  there  further  held  that  the  provision  of 
the  statute  (1  Bev.  6t.  520,  §  99.  amended  by  chapter  811  of  the  Laws  of 
1861)  declaring  that  a  highway  shall  cease  to  be  such  which  is  not  opened 
and  worked  within  six  years,  did  not  apply,  as  the  land  did  not  become  a 
highway  until  accepted  as  such  in  the  year  1871;  and  that  the  plaintiff  coald 
not  claim  the  land  by  adverse  possession,  as  he  took  it  under  a  conveyance 
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recognlziag'the  public  right.  Under  that  aatbority,  m  well  as  oa  principle, 
the  Hnal  decision  made  at  the  circuit  w«B  corraeL  The  judgment  aoid  order 
i^pealad  Irom  should  be  affirmed. 


BOQEBS  V.  BOOKWOOD. 
(8uj>r«m«  Court,  Oeneral  Term,  Fifth  Departmmit.    April  IS,  1810.) 

1.  Bkbvick  of  Complaint — Waiteb  op  Ibbeoclabitusb. 

Defendant's  attorneys  hsviug  demanded  a  copy  of  the  complaint,  and  designated 
the  place  where  it  was  to  be  serred,  the  attorney  for  plaintlfi  took  a  copy  of  the 
complaint  to  the  place  designated,  bat,  finding  the  omce  locked,  thrust  It  under 
the  door.  Defendant's  attorneys  found  it  there  the  next  day,  retained  it,  and 
•erred  an  answer  thereto.  Held  that,  though  the  service  of  the  complaint  was 
Insufficient  under  Code  CivU  Proa  N.  Y.  |  797,  snbd.  8,  the  irregularity  was 
waived. 

X  BsityiOB  or  Answer. 

Defendant's  attorneys  served  an  answer  by  leaving  the  same  with  the  partner  of 
plaintiff's  attorney.  No  admission  of  service  was  given,  but  on  the  following  day 
plaintiff's  attorney  told  the  attorney  for  defendant  that  he  wished  to  see  his 
client  before  accepting  the  answer,  which  was  not  served  In  time.  Afterwards  he 
said  that  he  would  not  accept  the  answer,  but  it  was  never  returned.  Held,  that 
the  obiection  that  the  answer  was  not  served  in  time  was  waived. 

Appeal  from  special  term,  Niagara  coimty. 

Action  by  Julia  J.  Rogers  against  £llen  A.  Rockwood.  From  an  order 
requiring  plaintiff  to  accept  the  answer  and  directing  that  the  answer  served 
•tand  as  the  answer  in  tlie  case,  piaintiS  appeals. 

Argued  before  DwiauT.  P.  J.,  and  Macohbbb  and  Coblett,  JJ. 

Henry  U.  Davu,  for  appellant.  John  T.  <t  S.  Cadv-Munay,  for  respond* 
«nt. 

Macombeb,  J.  The  summons  in  this  action  was  served  witnout  the  com- 
plaint, on  the  16th  day  of  September,  1890.  Kotioe  of  appearance  was  pat 
in  by  tbe  defendant's  attorneys,  and  a  demand  of  a  copy  of  the  complaint, 
with  H  proper  designation  of  tl)e  place  where  the  same  might  be  served.  On 
the  25tb  day  of  October  of  that  year  the  complaint  was  taken  to  the  ofiSce  of 
the  defendant's  attorneys,  but,  tbe  doors  thereof  being  locked,  the  same  was 
thrust  under  the  door  inside  of  tbe  office,  and  the  same  was  found  tbe  next 
day  by  one  of  the  attorneys  upon  the  floor,  taken  op,  and  placed  upon  tbe 
table  of  his  partner,  with  a  memorandum  written  thereon  that  he  had  found 
the  same  tucked  under  the  door.  Such  service  clearly  enough  was  not  reg- 
ular and  efFective  under  subdivision  S  of  section  797  of  tlieCode  of  Civil 
Procedure.  Livinggton  v.  Railroad  Co.,  11  X.  Y.  Supp.  S59.  But  the  re- 
tention of  the  complaint,  wliich  wiis  subsequently  acted  upon  by  the  attor- 
neys for  the  defendant  to  the  extent  of  making  answer  thereto,  was  a  waiver 
of  the  Irregularity  of  the  service.  Lumber  Co,  v.  Strong,  8  How.  Pr.  246. 
Tbe  motion  at  tbe  special  term  could  not.  therefore,  have  been  granted  on 
the  ground  that  there  had  not  l>een  previously  a  good  service  of  the  com- 
plaint. The  answer  of  the  defendant  was  actually  served  by  leaving  the 
same  with  the  partner  of  the  plaintiff's  attorney  on  the  21st  day  of  Novem- 
ber, 1890,  about  one  week  after  the  same  was  due.  No  admission  of  service 
was  given,  but,  on  meeting  tbe  plaintiff's  attorney,  a  conversation  was  bad 
between  him  and  one  of  tbe  attorneys  for  tbe  defendant  to  the  effect  that 
tbe  former  desired  to  see  bis  client  before  determining  definitely  whether 
be  would  accept  or  not  the  answer  so  .served  out  of  season.  It  appears,  bow- 
«ver,  that  the  answer  was  never  returned  to  the  attorneys  for  tbe  defendant, 
although  on  tbe  street,  tlie  next  day  following  the  service  thereof,  the  plain- 
tiff's attorney  informed  one  of  the  attorneys  for  the  defeudant  that  bis  client 
did  not  desire  hhn  to  accept  such  answer.  We  think  that  the  rule  stated  in 
Lumber  Co.  v.  Strong,  supra,  is  equally  applicable  to  the  acts  of  the  plain- 


Digitized  by 


Google 


940  HEW  TOBK  suppiiEKBNT,  vol.  13.  [Sap.  Ct 

tiff's  attorney,  and  that  consequently,  inasmuch  as  he  retained  the  answer, 
he  is  not  in  position  to  avail  himself  of  any  irregularity  in  the  servioa 
thereof.  The  order  appealed  from  should  be  affirmed,  with  #10  costs  and  dis- 
bursements.   All  concur. 


Van  Patten  v.  Ulbich. 
(Supreme  Court,  General  Term,  Fifth  Department.    April  16, 1801.) 

NBOOTIABLB  InSTBUMKNTS — AcCOmfODATION  INDORSEBS. 

In  an  action  by  one  accommodation  indorser  against  his  oo-Indorser  to  reooTvr 
one-half  of  the  amount  of  the  note  paid  by  plainlifF  it  appeared  that  the  indorao- 
ments  were  procurcd.at  the  instance  of  one  S.,  to  whom  the  makers  of  the  note 
applied  for  aloan,  and  the  note  so  indorsed  was  delivered  by  the  makers  to  S.,  yrho 
indorsed  it  and  had  it  discounted,  and  paid  over  the  proceeds  to  the  makers. 
The  makers  at  the  same  time  delivered  to  B.  sutBcient  personal  property  to  indem- 
nify S.  against  loss.  When  plaintiff  paid  the  note,  S.  turned  over  to  him  enoagh 
of  tbe  property  to  indemnify  plaintiff  against  the  claim  made  by  him  against  hii 
co-indorser.    Beld,  that  a  judgment  for  defendant  would  not  be  oisturbed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Frederick  Van  Patten  against  Constantine  Ulricb.    There  was 
a  judgment  for  defendant,  and  plaintiff  appeals. 
Argued  before  Dwight,  P.  J.,  and  Macohbeb  and  Coblett,  JJ. 
Rich  &  Button,  for  appellant.    F.  B.  Wright,  for  respondent. 

Macohbbs,  J.    This  action  is  brought  by  one  indorser  of  a  promlsaoiy 

note  against  his  co-lndorser,  to  recover  one-half  of  the  amount  paid  to  the 
holder  uf  the  paper  after  maturity,  and  after  notice  of  demand  and  non-pay- 
ment bad  been  given  to  both  indorsers.  The  note  was  made  by  the  firm  of 
Bohn  &  Bowen  on  the  25th  of  September,  1884,  in  tbe  sum  of  $200,  payable 
three  months  after  date,  with  interest,  at  the  First  National  Bank  of  Auburn. 
Both  parties  to  this  suit  indorsed  the  note  solely  for  the  accommodalion  of 
the  makers.  Their  indorsement  was  procured  at  the  instance  of  one  Mr. 
Smith  to  whom  the  makers  hiid  applied  for  a  loan,  and  who  had  told  them, 
in  substance,  that  he  could  procure  the  money  for  them,  provided  they  ob- 
tained the  indorsement  of  these  persons.  The  note  was  accordingly  made 
as  suggested  by  Smith,  indorsed  by  TJlrich  first,  and  by  Van  Fatten  after- 
wards, and  taken  by  the  makers  to  Smith,  who  in  turn  indorsed  it,  and  pre- 
sented it  at  the  First  National  Bank,  which  discounted  it  at  Smith's  re- 
quest, and  the  procreds,  viz.,  $200,  handed  to  him,-^the  identical  money  re- 
ceived by  Smith  from  the  bank  being  turned  over  by  him  to  Bohn  &  Bowen. 
After  the  maturity  of  the  note  an  action  was  brought  by  the  bank  against 
Van  Patten,  the  plaintiff  in  this  action,  who  paid  the  note  and  costs  in  full, 
and  he  now  brings  this  action  against  his  co-indorser  for  contribution.  The 
learned  referee  has  found  that  the  note  was  executed  and  delivered  in  pursu- 
ance of  a  corrupt  and  usurious  agreement  made  between  Bohn  &  Bowen  on 
the  one  side  and  Smith  on  the  other,  by  which  Smith  should  loan  to  the  mak- 
ers tbe  sura  of  $200  at  three  months,  on  the  condition  that  the  midcers  should 
pay  him  the  sum  of  $25  over  and  above  lawful  interest.  It  further  appears 
in  evidence,  and  the  fact  is  found  by  the  referee,  that  Bohn  &  Bowen  gave 
Smith  a  note  of  $25,  which  was  paid  three  days  thei-eafter,  and  which  the 
referee  has  further  found  was  done  in  pursuance  of  tbe  usurious  agreement. 
It  is  upon  this  ground  solely  that  the  decision  of  the  learned  referee  in  ta.- 
vor  of  the  defendant  has  been  given.  It  seems  to  us,  however,  that  the  fair 
construction  of  the  the  testimony  of  Bowen  and  Smith,  who  gave  all  tbe  evi- 
dence relating  to  this  subject,  goes  rather  to  show  that  the  sum  of  $25  was 
paid  to  Smith  for  accommodation  to  them  by  way  of  indorsement,  and  pro- 
curing the  note,  as  so  indorsed  by  him,  to  be  discounted  by  the  bank,  rather 
than  as  an  usurious  transaction.  Whatever  the  preliminary  talk  may  have 
been  between  the  parties,  it  is  conceded  that  when  they  came  to  act  upon  tbe 
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previous  negotiations  Smith  received  the  note  with  the  indorsements,  added 
nia  own,  and  that  then  tlie  banlc  discounted  it  for  him,  and  mainly  upon  bis 
responsibility,  paying  over  to  him  the  full  face  thereof.  He  ret>dned  no  part 
of  the  principal  sum,  but  delivered  the  identical  bills  to  the  makers  of  the 
note.  There  was,  therefore,  no  usury  in  the  transaction.  The  bank  was  the 
first  and  only  holder  of  the  note  for  value.  Its  inception  was  when  the  cash- 
ier discounted  the  note.  The  paper,  therefore,  did  not  have  the  taint  of 
usury  upon  it.  But  there  is  a  ground,  however,  upon  which  the  judgment 
appealed  from  may  be  affirmed.  Whatever  the  agreement  between  the  mak- 
ers and  ^mith  was,  tliere  was  turned  out  by  the  makers  to  him  sufficient  per- 
sonal property  as  collateral  security  to  indemnify  him  from  all  liability  upon 
the  note.  After  the  note  had  been  paid  by  this  plaintifT,  and  apparently  as 
a  part  of  that  transaction.  Smith  turned  over  to  him  the  most  of  this  personal 
property,  at  least  sufficient  to  indemnify  the  plaintifT  against  the  claim  now 
made  by  him  against  his  co-surety.  The  plainlifF  was  subrogated  to  the 
rights  of  Smith.  One  wlio  indorses  negotiable  paper  for  tho  accommodation 
of  another  party  to  the  instrument  has  all  the  rights  of  a  surety,  and  is  ex- 
onerated in  like  miinner  in  respect  to  every  one  liaving  notice  of  the  facts. 
Jiau^e  v.  WJdtid,  25  X.  T.  170;  Barry  v.  Ransom,  12  N.  Y.  462;  ffrifflth 
V.  Reed,  21  Wend.  502;  Greeiwugh  v.  McClellancI,  2  El.  &  El.  424;  Pooley 
V.  Harradine,  7  El.  &  Bl.  431;  Davies  v.  Stainbank,  6  De  Gex,  M.  &  G. 
679.  It  is  an  established  principle,  elementary  in  its  character,  that  a  surety 
is  entitled  to  the  benefit  of  every  security  for  the  performance  of  the  princi- 
pal obligation,  whether  held  by  the  creditor  or  by  a  co-surety,  whether  the 
same  was  given  at  the  time  of  entering  into  the  contract  or  was  acquired  aft- 
erwards, and  whether  tl)e  surety  was  or  was  not  aware  at  the  time  this 
contract  was  made  of  the  fact  tliat  such  security  had  been  given.  Stirling 
V.  Forrester,  3  Bllgh,  675-690;  Aldrich  v.  Cooper,  8  Ves.  381;  Ramsey  v. 
Lewis,  30  Barb.  403;  Pledge  v.  Bush,  Johns.  Kng.  Ch.  663 ;  Pearl  v.  Deaeon,  24 
Beav.  186.  For  the  reasous  here  staled  the  judgment  appealed  from  should 
be  affirmed.     AJl  concur. 

Smith  v.  Sebtis. 

{Supreme  Cowrt,  Oeneral  Term,  Fk/th  Department.    April  16, 1891.) 

Costs — ^Taxation — Depositions. 

Cnde  Civil  Froc.  N.  Y.  S  8251,  subd.  8,  allows  flO  costs  "for  taking  the  deposition 
of  a  witness  or  party  as  prescribed  in  sections  870,  871,  or  893  of  this  act. "  Section 
870  provides  that  the  deposition  of  a  party  may  be  taken  at  any  time  before  trial, 
"as  prescribed  in  this  article. "  Section  871  provides  that  the  deposition  of  a  person 
not  a  party  may  be  taken  "as  prescribed  in  this  article. "  Section  879  provides  that 
depositions  of  witnesses  may  be  taken  under  stipulation  of  the  parties.  Held  that, 
where  depositions  are  taken  under  a  stipulation  of  the  parties,  f  10  costs  may  be 
taxed  for  each  deposition  so  taken.  Disapproving  Newman  v.  Ordff,  8  Civil  Proo. 
It.  3o2. 

Appeal  from  special  term,  Monroe  connty. 

Action  by  George  D.  Smith  against  M.  Edwin  Servls.  From  an  order  di- 
recting a  relaxation  of  defendant's  costs,  defendant  appeals.  For  former  re- 
ports, see  2  N.  Y.  Supp.  865.  and  11  N.  Y.  Supp.  301. 

Argued  before  Dwight,  P.  J.,  and  Macombkb  and  Gublett,  JJ. 

Arthur  B.  Sutherland,  for  appellant.     George  F.  Yeoman,  for  respondent. 

Macohbeb,  J.  On  the  taxation  of  the  defendant's  costs,  objection  was 
made  to  seven  items,  of  $10  each,  for  taking  the  depositions  of  the  plain- 
tiff and  his  six  witnesses  in  the  city  of  New  York,  but  the  objection  was  over- 
ruled by  the  taxing  officer,  and  such  costs  were  taxed.  Upon  appeal  to  the 
special  term  for  retaxalion,  that  court  directed  that  such  items  be  struck  out, 
and  from  the  order  entered  thereon  this  appeal  is  taken.  The  place  of  trial 
of  this  action  was  originally  in  the  county  of  New  York,  but  upon  motion  of 
the  defendant  it  was  changed  to  the  county  of  Monroe.    On  the  plaintiff's 
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appeal  from  that  order  to  the  general  term  in  the  first  department  the  order 
was  modified  so  as  to  require  the  defendant  to  stipulate  that  the  evideuce  of 
the  plaintiff  and  his  witnesses  should,  at  the  election  of  the  pliiintiff,  be  taken 
before  a  referee  in  the  city  of  ^s'ew  York.    Accordin^^ly  a  written  stipulation 
was  entered  into  by  the  attorneys  for  the  respective  parties  for  the  taking  of 
such  testimony  before  a  referee.     The  testimony  of  the  plaintiff  aoA  bis  aiz 
witnesses  was  so  taken  in  puranaoce  of  ttie  stipnlation.    By  subdivision  3, 
I  S251,  Code  Civil  Proc.,  the  sum  of  $10  is  given  as  costs  "for  taking  tlie 
deposition  of  a  witness  or  of  a  party,  as  prescribed  in  section  870,  section  871. 
or  section  893  of  tliis  act."    No  question  is  made  but  tliat  the  defendant  is 
entitled  to  $10  costs  for  each  of  the  seven  witnesses  so  examined,  if  anything. 
By  section  870  the  deposition  of  a  party  may  be  taken  at  any  time  before  the 
trial,  "as  prescribed  in  this  article."     By  section  871,  the  deposition  of  a 
person,  not  a  party,  may  be  taken  "as  prescribed  in  this  article."      The 
learned  justice  at  the  special  term  has  apparently  held  that,  where  deposi- 
tions are  taken  by  stipulation,  and  not  by  order  of  the  court  upon  motion, 
such  costs  are  not  allowable.    He  has,  for  the  support  of  that  conclusion, 
the  decision  of  the  special  term  of  the  superior  court  of  the  city  of  N'ew 
York,  in  the  case  of  Newman  v.  Breiff,  3  Civil  Proc.  B.  362,  where  it  was 
held  that  there  is  no  right  given  to  costs  to  the  prevailing  party  for  taking 
a  deposition  pursuant  to  stipulation.      We  cannot  concur  in  this  view  of 
the  construction  of  these  several  sections  of  the  Code.    By  section  879  it 
is  provided  that  "the  parties  to  an  action  may  stipulate  in  writing  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be  taken  brfore 
a  judge  or  referee  at  a  time  and  place  specified  in  the  stipulation,  either 
orally,  or  upon  interrogatories  to  be  agreed  upon  in  like  manner."    Deposi- 
tions taken  under  this  section,  by  virtue  of  a  stipulation,  come  as  clearly 
within  sections  870  and  871  as  do  those  which  are  taken  in  puisoance  of  an 
order  of  the  court  under  other  sections  of  the  same  article  of  the  Code.     The 
testimony  of  the  plaintiff  was  taken  as  prescribed  by  section  870,  and  that  of 
his  several  witnesses  as  prescribed  by  section  871.     These  two  sections  relate 
to  all  cases  where  depositions  of  a  party  or  of  persons  not  parlies  may  be  taken 
under  this  article  of  the  Code.    They  constitute  the  authority  for  this  proced- 
ure, and  the  succeeding  sections,  above  referred  to,  relate  to  the  mode  of  ad- 
ducing the  testimony.    They  control  equally  the  cases  where  witnesses  are 
examined  by  virtue  of  astipulation,  under  section  879,  as  those  taken  in  pur- 
suance of  an  order  of  the  court  made  upon  affidavits,  under  sections  872  and 
873.    The  order  appealed  from  should  be  reversed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


Pboplb  m  reL  Bossnev  v.  abmbhcsteb  et  ei, 
(Supreme  Court,  General  Term,  Fifth  Departm£nL    Uaicb,  Itm.) 
Omos  AND  Officer— Removai/ — Civa,  Sebvicx  Laws. 

Laws  N.  Y.  1880,  c.  14,  (Rochester  city  charter,)  creates  the  ezeontive  board  of 
the  city,  and  declares  it  a  department  of  the  city  government.  Section  149  gives 
the  erecntive  board  control  of  the  oonatruction,  repair,  eto.,  of  streets,  and  aathor- 
Izes  it  to  "  appoint,  and,  at  pleasure,  remove,  a  superintendentof  streets,  fix  his  com- 
pensation, and  prescribe  his  duties. "  Section  61  requires  the  superintendent  of 
streets  to  act  under  the  direction  of  the  executive  hoard,  and,  in  ease  of  a  vacancy 
In  that  offlae,  all  the  powers  and  duties  thereof  are  to  be  performed  by  tiie  execative 
board.  Held,  that  the  superintendent  of  streets  is  "a  deputy  of  a  department" 
within  Laws  S.  T.  li<88,  c.  119,  as  amended  by  Laws  1890,  o.  67,  which  provides  that 
"do  person  holding  a  position  by  appointment  in  any  city  or  county  of  thia  atate, 
receiving  a  salary  from  such  city  or  county,  (unless  he  has  l)een  appointed  forsdef- 
Inlte  term,)  who  is  an  honorably  discharged  soldier,  sailor,  or  maruie,  having  ■erved 
as  such  in  the  Union  army  or  navy  during  the  war  of  the  RebdAion  or  the  MesioaB 
war,  and  who  shall  not  have  served  in  the  Confederate  army  or  navy,  shall  be  re- 
moved from  such  position,  except  for  cause  shown  after  a  hearing  had;  bntthis 
provision  shall  not  be  construed  to  apply  to  the  position  of  *  *  *  deputy  of  ■•; 
official  or  department. " 

Bxc^tion  from  circuit  court,  Monroe  eoonty.. 
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Proceedings  by  Edward  Rossney  against  Julius  Armbruster  and  others, 
comprising  tlie  executive  iManl  of  the  city  of  Bochester,  to  compel  defendants 
to  reinstate  relator  as  superintendent  of  streets  in  said  city.  Defendants  move 
for  a  new  trial  on  exceptions  ordered  to  be  lieard  at  general  term  in  tbe  first 
instance. 

Argued  before  Dwioht,  P.  J.,  and  Maoohbeb  and  Corlett,  JJ. 

Eugene  Van  Voorhis,  for  relator.    Francis  J.  Hone,  for  defendants. 

Per  Curiam.  The  relator,  being  an  honorably  discharged  soldier  of  the 
late  war,  was  superintendent  of  streets  of  the  city  of  Rochester  under  the  ap- 
pointment of  the  defendants,  who  coustitute  the  executive  board  of  the  city. 
The  relator  was  removed  from  that  post  on  the  30tli  day  of  April,  1890,  with- 
out any  charges  against  him,  and  without  a  hearing,  and  his  place  filled  by 
another  person.  It  is  now  contended  by  counsel  for  him  that  his  removal 
was  unlawful,  and  in  violation  of  chapter  119  of  the  Laws  of  1888,  as  amended 
by  chapter  67  of  the  Laws  of  1890,  entitled  "An  act  relating  to  employes  of 
the  various  cities  and  counties  of  the  state."  That  provision  is  as  follows: 
"No  person  holding  a  position  by  appointment  in  any  city  or  county  of  this 
state,  receiving  a  salary  from  such  city  or  county,  (unless  he  hits  been  ap- 
pointed for  a  definite  term.)  who  is  an  honorably  discharged  soldier,  sailor,  or 
marine,  having  served  as  such  in  the  Union  army  nr  navy  during  the  war  of 
the  Uebellion  or  the  Mexican  war,  and  who  shall  not  have  served  in  the  Con- 
federate army  or  navy,  sliall  be  removed  from  such  position,  except  for  cause 
shown  ai'ter  a  bearing  had ;  but  this  provision  shall  not  be  construed  to  apply 
to  the  position  of  private  secretary  or  chief  clerk  or  deputy  of  any  official  or 
department,  or  to  any  other  person  holding  a  confidential  relation  to  the  ap- 
pointing officer."  Unless  the  relator  comes  within  the  exceptions  mentioned 
in  the  statute  his  remaval  was  unlawful,  and  he  should  be  reinstated.  The 
executive  board  is  a  department  of  tlie  city  government  of  the  city  of  Roches- 
ter, as  expressed  in  the  section  of  c.  14,  of  the  Laws  of  1880,  which  constitute 
the  city  charter.  That  section  creates  a  board  consisting  of  three  members, 
who  shall  be  electors  and  freeholders  of  the  city,  and  chosen  by  tbe  electors 
of  the  city,  each  to  hold  office  for  the  term  of  tliree  years.  By  section  149  of 
that  act,  this  board  has  power  to  let  all  contracts  made  by  the  city,  except  as 
otlrarwise  provided,  to  superintend  and  control  all  work  or  improvements  or- 
dered by  the  common  council,  to  liave  control  of  the  construction,  improve- 
ment, repair,  and  cleaning  of  streets.  This  section  concludes  as  follows:  "The 
executive  board  may  appoint,  and,  at  pleasure,  remove,  a  superintendent  of 
the  streets.  Ox  his  compensation,  and  prescribe  his  duties. "  By  the  sixty-first 
section  of  the  same  act  the  superintendent  of  streets  is  required  to  act  under 
the  direction  of  the  executive  board,  and,  in  case  of  a  vacancy  in  that  office, 
all  powers  and  duties  imposed  upon  him  must  be  performed  by  the  executive 
board.  Under  these  statutes  it  is  plain  to  be  seen  that  the  relator  is  not  in- 
cluded within  the  general  provisions  of  the  act  relating  to  appointment  and 
removal  of  officers,  but  comes  within  the  exception  thereto  contained  in  the 
last  clause  of  the  act.  As  has  been  stated  above,  the  defendants  constitute  a 
"department"  of  the  city  of  Rochester.  The  relator  is  a  "deputy"  of  that  de- 
partment, and  hence,  by  the  terms  of  the  statute,  is  not  included  within  the 
class  of  persons  who  cannot  be  removed  except  for  cause  shown,  and  after  a 
hearing  had.  It  follows  that  the  exceptions  taken  atthe  trial  muBtbeailowed. 
and  new  trial  granted,  with  costs  to  abide  tbe  event> 
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SoHUTLEK  V.  Ross  et  al. 
(Supreme  Court,  Oeneral  Term,  Fifth  DeparOnent.    January,  1891.) 

%.  Account  Statbs — Bstoppbl  to  Dest. 

/'  In  an  action  for  the  value  of  bark  aold  and  delivered  by  plaintiS  to  defendants. 
plalntUt  contended  that  the  bark  was  to  be  measured  at  the  place  where  it  vras 
loaded  on  the  cars  for  shipment,  while  defendants  insisted  that'the  measurements 
were  to  be  made  at  the  tanneries  to  which  the  bark  should  be  shipped.  After  ail 
the  bark  had  been  delivered,  defendants  sent  plaintiff  a  statement  showing  the 
amount  delivered,  according  to  the  measurements  at  the  tanneries,  the  payments 
made  thereon,  with  a  check  stated  to  be  in  full  of  the  balance'  as  shown  thereby. 
Plaintiff  made  no  objection  to  the  account  at  the  time,  but  collected  the  check  and 
used  the  money.  Held,  that  plaintiff  was  estopped  afterwards  to  deny  that  hia 
claim  was  paid  In  fully 

S.  Jdstices  or  THE  Peace— Pleadiho — Vabiance. 

In  such  case  the  account  was  properly  admitted  in  evidence  by  the  justice  before 
whom  the  cause  was  tried,  though  the  answer  merely  pleaded  payment  in  full,  and 
did  not  plead  an  account  stated;  Code  Civil  Proc.  N.  Y.  §  arf43",  providing  that  a 
variance  between  the  pleading  and  proof  in  a  justice  court  shall  be  disregarded  as 
Immaterial,  unless  the  court  Is  satislled  that  the  adverse  party  has  been  naisled 
thereby  to  his  prejudice. 

Appeal  from  Chautauqua  county  court. 

Action  by  Francis  M.  Scliuyler  against  Emory  A.  Ross  and  anotlier.  From 
ajud^raent  of  ttie  county  court  reversing  the  judgment  of  a  justice  of  the 
peace  plaintiff  appeals.  ' 

Argued  before  Bwight,  P.  J.,  and  Macohber  and  Corlett,  JJ. 

Sessions  &  Woodward,  for  appellant.  Cook,  Fisher  <&  Wade,  for  reapond- 
ents. 

Macomber,  J.  This  action  was  brought  to  recover  the  value  of  a  quan- 
tity of  bark  sold  and  delivered  by  the  plaintiS  to  the  defendants.  Judgment 
was  rendered  in  favor  of  the  plaintiff  l)efore  a  justice  of  the  peace  upon  the 
verdict  of  a  jury  for  the  sum  of  9>7,(JO'd  damages,  being  fur  a  balance  of  ac- 
count. On  appeal  to  the  county  court  this  judgment  was  reversed,  with 
costs.  Upon  tlie  trial  it  was  claimed  by  the  plaintiff  that  tlie  bark  so  sold  to 
the  defendants  was  to  be  measured  at  a  place  called  Frewsburg.  where  tlie 
same  was  to  be  loaded  upon  cars  for  shipment.  On  the  other  hand,  the  con- 
tention made  by  the  defendants  was  that  the  bark  was  to  be  measured  by  the 
tanneries  to  which  the  same  should  be  shipped,  and  that  the  measurements 
returned  to  the  defendants  should  be  accepted  by  the  plaintifC.  If  the  meas- 
urements made  at  the  tannery  were  correct,  then  it  is  established  beyond 
question  that  the  defendants  had  fully  paid  the  plaintiff  the  amount  of  bis 
claim.  According  to  the  plaintiff's  testimony,  a  portion  of  the  bark  was  to 
be  sold  at  the  sum  of  S4.40  per  cord,  delivered  on  the  cars  at  Frewsburg,  and 
the  other  portion  thereof  at  $4.50  per  cord.  This  transaction  was  had  in  the 
year  1886.  The  exception  upon  which  reliance  seems  to  be  mainly  placed  for 
an  aflSrmance  of  the  judgment  of  the  county  court  is  the  admission  of  incom- 
petent testimony  against  the  defendants  by  the  justice  of  the  peace.  One  of 
the  defendants  had  given  evidence  to  the  effect  that  the  measurements  were 
to  be  made  at  the  tanneries,  and  that  he  should  account  to  the  plaintiff  in  ac- 
cordance therewith.  He  was  asked  upon  cross-examination  the  following 
question:  "Did  you  buy  bark  of  Brant  &  Yen  man  about'  the  same  time,  :it 
the  same  terms?"  This  question  was  objected  to,  but  the  objection  was 
overruled,  and  the  defendant  answered  to  the  effect  that  he  did  buy  bark  of 
Brant  &  Venman  on  the  same  terms,  and  to  be  measured  at  the  same  place, 
as  was  the  bark  which  was  bought  of  the  plaintiff.  Venman  was  then  called 
as  a  witness  to  show  that  the  bark  which  his  firm  had  sold  to  the  defendants 
was  to  be  measured  at  Frewsburg.  This  ruling  of  the  justice  is  urged  upon 
our  attention  as  being  erroneous;  yet  as  it  seems  to  us,  if  this  was  the  ground 
upon  which  the  judgment  of  the  justice  of  the  peace  was  reversed,  we  should 
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be  obliged  to  reverse  the  judgment  of  the  connty  court,  and  affirm  that  of  the 
Justice  of  the  peace,  for  the  reason  that  the  admission  so  given  in  evidence 
was  that  of  the  party,  not  simply  of  a  witness,  and  that  it  related  directly  to 
the  main  subject  of  inquiry,  namely,  the  place  where  the  bark  purchased  by 
the  defendants  was  to  be  measured.  But  there  is,  lipwever,  a  reason  why 
the  judgment  of  the  county  court  should  be  afflrmedy^AJbout  the  middle  of 
February,  1887,  an  account  was  rendered  by  the  defendants  to  the  plaintiff  of 
all  of  the  purchHses  of  the  bark  covered  by  this  transaction,  made  out  in  the 
form  of  the  indebtedness  of  the  defendants  to  the  plaintiff,  in  which  the  re- 
ceipts of  certain  cars,  and  their  dimensions,  and  the  amount  of  money  real- 
ized therefrom,  were  stated  on  the  one  hand ;  and  on  the  other,  the  amount  of 
money  paid  thereon;  and  closed  with  the  statement  that  there  remained  un- 
paid to  the  plaintiff  the  sum  of  $8.42,  for  which  a  check  was  given.  This  ac- 
count was  received  by  the  plaintiff.  It  was  put  in  evidence  without  objec- 
tion. No  question  of  its  accuracy  was  made  by  the  plaintiff  at  that  time,  and 
he  made  use  of  the  check  by  collecting  the  amount  thereof  from  the  bank  upon 
which  it  was  drawn.  We  think,  if  the  plaintiff  was  ever  to  repudiate  the 
claim  thus  made  by  the  defendants,  be  should  have  done  so  when  he  received 
this  account  and  this  check;  and  that  by  using  the  check,  thus  taking  an 
affirmative  action  in  the  line  indicated  by  the  defendants,  he  could  not  after- 
wards claim  that  the  payment  so  made  was  not  in  full  of  the  account.  The 
plaintiff  himself  testifles  that,  in  the  letter  which  accompanied  the  delivery 
of  the  check  and  a  statement  of  tlie  account,  it  was  stated  that  the  check  was 
in  full  of  the  payment  of  the  balance  due  from  the  defendants  to  the  plaintiff. 
Under  these  circumstances,  it  is  too  late  for  the  plaintiff  to  claim  that  there  is 
any  balance  due  him  growing  out  of  this  disputed  account/  The  evidence,  it 
is  true,  under  which  the  statement  in  the  letter,  to  the  effect  that  the  inclosed 
check  was  in  full  payment  of  the  balance  due  the  plaintiff,  was  objected  toby 
plaintiff's  counsel  upon  the  ground  that  an  account  stated  had  not  been 
pleaded  in  the  answer.  But  this  objection  was  overruled  by  the  justice  of  the 
peace,  and  the  evidence  given.  The  answer  had  pleaded  a  payment  in  full  of 
the  claim  made  by  the  plaintiffs.  By  section  2948  of  the  Code  of  Civil  Pro- 
cedure, a  variance  between  an  allegation  in  the  pleading  and  proof  in  a  court 
of  a  justice  of  the  peace  must  be  disregarded  as  immaterial,  unless  the  court  is 
satisfied  that  the  adverse  party  has  been  misled  thereby  to  his  prejudice. 
While,  therefore,  the  answer  did  not  technically  set  up  an  account  stated  be- 
tween  the  parties,  it  did  allege  a  payment  in  full  of  all  demands;  and  this  was 
proved  conclusively  by  the  admission  of  the  plaintiff  himself  that  the  letter 
inclosing  the  check  contained  a  statement  that  the  check  was  delivered  as  pay- 
ment in  full  of  the  demand  growing  out  of  the  transaction  between  the  par- 
ties. This  was  about  two  years  before  this  action  was  begun.  But  the  ac- 
count itself  which  was  put  in  evidence  was  not  objected  to  on  any  ground. 
It  was  this  paper,  and  not  the  letter,  which  concluded  the  plaintiff,  for  be 
unequivocally  acquiesced  in  and  by  his  acts  adopted  it  as  a  final  settlement. 
Tlie  judgment  appealed  from  should  be  affirmed,  with  costs.    All  concur.  ' 


Bbadlbt  v.  Carter. 
{Supreme  Court,  Oeneral  Term,  Fifth  Department.    Uaroh,  1891.) 

I>  DacsiT — Damases — SnrrioiBNOT  or  Evidexoz. 

In  an  action  for  fraudulent  representations  concerning  tbe  title  to  land  It  appealed 
that  defendant  sold  and  conveyed  to  one  J.,  the  son  of  plaintiff,  47  acres  of  land,  for 
$1,645,  taking  for  the  price  thereof  a  mortgage  on  tlie  same  tor  91,000,  and  a  mort- 

rge  on  land  owned  by  plaintiff  for  tMS,  in  consideration  of  whiob  latter  mortnwe 
gave  plaintiff  a  second  mortgage  on  the  47  acres  for  the  same  amount,  (tMS.) 
At  the  time  of  tbe  transaction  defendant  stated  to  plaintiff  that  the  47-acTe  traot 
was  clear  of  incumbrances,  but  tbe  evidence  showed  tJAat  it  was  part  of  a  tract  of 
S07  acres  owned  by  defendant,  on  which  there  was  a  mortgage  for  94,000.  Befors 
the  conveyance  to  J.  defendant  had  sold  160  aorea  of  the  land  to  one  Q  ,  who  had  aa- 
v.l3N.y.8.no.8— 60 
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BUEOBd'the  mortffag«  on  theentire  tract  to  XM  extent  of  t8,8B0.  During^  the  negotia- 
tionB  with  J.  ana  plaintiff,  and  before  the  alleged  lepresentatlon,  the  kolder  of  Uu 
tA,0UO  mortgage  promised  to  release  the  47  acres  therefrom  wheneTer  defendant 
should  desire  to  sell  the  same;  but  the  release  had  not  been  jriven  at  the  time  of 
the  conveyance  to  J.  Tbe  ISO  acres  were  shown  to  be  worth  from  C1,SOO  to  96,600. 
There  was  no  eridenoe  that  defendant  or  G.  was  insolrent.  Held,  tbat  •  verdict 
for  plaintiff  for  tlSO  was  not  sustained  by  the  evidence,  ad  tiiere  was  nottains  to 
show  tiiat  the  47  acres  were  subject  to  a  greater  charge  than  the  $1S0  reaidae  ol  the 
94,000  mortgage. 

t,  SaMB — ^EtVlDENCE. 

In  Bttcb  oase  the  release  of  the  47  sores  from  the  94,000  mortga^  mteared  tlirea 
years  after  the  conTeyanoe  to  J.,  was  properlv  ezclnded,  as  plaintiff's  oaass  of  ac- 
tion arose  immediately  upon  her  giving  defendant  the  $645  mortgage  on  her  land. 

Appeal  from  circnit  court,  Chautauqua  connty. 

Action  by  Fanny  Bradley  against  Ijndwick  H.  Garter.  From  a  judgment 
entered  on  a  verdict  for  plaintiff  for  ft450,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  on  the  minutes  of  the  court,  defendant  appeals. 

Argued  before  Dwigrt,  P.  J.,  and  Maoohbeb  and  Coklbtt,  JJ. 

William  H.  Henderson,  for  appellant.    J.  Q.  Record,  for  respondent. 

DwioHT.  P.  J.  The  action  was  to  recover  damages  for  an  alleged  fraud o- 
leot  representation  concerning  the  title  to  land.  On  the  Ist  day  of  April. 
1886,  the  defendant  sold  and  conveyed  to  James  Bradley,  the  son  of  the  plain' 
tiff,  by  warranty  deed,  47  acres  of  land,  at  the  price  of  $1,645,  and  received  in 
payment  therefor  a  mortgage  of  the  purchaser,  on  the  same  premises,  for 
$1,000,  and  a  mortgage  of  the  plaintiff,  on  other  premises,  for  $645;  in  con- 
sideration of  which  latter  mortgage  James  executed  to  bis  mother  a  second 
mortgage  on  the  47  acres  for  the  same  amount.  There  was  evidenoe  tending 
to  show,  and  the  jury  foand,  that  at  the  time  of  the  transaction  the  defend- 
ant stated  to  the  plaintiff  that  the  47  acres  was  free  and  clear  of  incumbrance. 
The  proof  showed  that  the  47  acres  had  been  part  of  a  farm  of  207  acres  bt4ong- 
ing  to  the  defendant,  on  which  there  was  an  outstanding  recorded  mortgage 
of  $4,000  held  by  one  Saunders;  that  in  the  previous  year  the  d^endant  bad 
sold  160  acres  of  the  farm  to  one  Mrs.  Guy.  who,  as  part  consideration  of  the 
purchase,  bad  assumed  and  agreed  to  pay  the  mortgage  on  the  whole  farm  to 
the  extent  of  $3,850;  that  during  the  negotiation  with  James  Bradley  and  bis 
mother,  and  before  the  alleged  representation  was  made,  the  defendant  in- 
formed Saunders,  the  holder  of  the  $4,000  mortgage,  that  be  prcqxised  to  sell 
the  47  acres,  and  obtained  his  promise  to  release  that  portion  of  the  farm  at 
any  time  when  the  defendant  had  an  opportunity  to  sell.  On  the  trial,  the 
defendant  offered  in  evidence  a  full  release  and  discharge  of  the  47  acres  from 
the  lien  of  the  $4,000  mortgage,  duly  execoted  and  acknowledged  by  Saunders 
on  the  2d  day  of  October,  1888,  whioli  was  a  few  days  before  the  oommenee- 
ment  of  this  action.  The  evidence  of  the  release  was  excluded  on  the  objec- 
tion of  the  plaintiff,  and  the  defendant  excepted.  The  evidence  was  undis- 
puted that  the  160  acres  wae  worth  from  $8O0  to  $1,600  more  than  the  fall 
amount  of  the  ^,000  mortgage.  The  court  charged  the  jury  that  the  prom- 
ise made  by  Saunders  to  the  defendant  to  release  the  47  acres  from  the  lien  of 
the  $4,000  mortgage  did  not  operate  to  discbarge  that  lien,  and  that  the  47  acres 
was  in  fact,  at  the  time  of  its  sale  by  the  defendant,  subject  to  such  lien,  and  lia- 
ble to  be  sold,  on  foceclosure  to  pay  at  least  the  sum  of  $150,  and,  in  default  of 
realizing  $3,850  out  of  the  160  acres,  then  for  an  undetermined  sum  in  addi- 
tion to  the  $150;  also  that,  in  case  the  plaintiff  was  entitled  to  recover,  the 
measure  of  damage  was  the  difference  between  the  value  of  the  mortgage 
given  to  her  by  her  son  without  the  incumbrance  of  the  $4,000  mortgage  on 
the  property,  and  its  value  with  such  incumbrance  on  tl»  properly;  and  the 
Jury  found  a  verdict  for  the  plaintiff  for  $450. 

The  only  disputed  question  of  fact  in  the  case,  aside  from  the  question  of 
damages,  was  whether  the  lepresentatioa  was  made  as  charged.     Upon 
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that  quegtdon  tbe  Tordict  of  the  jury  must  be  eoncluaiTe  against  the  defend- 
ant. There  can  hardly  be  h  pretense  ihat  such  representation  was  made  with 
any  pnrpose  on  the  part  of  the  defendant  to  defraud  tbe  plaiatiS  of  any  por- 
tion of  the  value  of  the  security;  because,  thongh  he  had  not  yet  procured 
a  formal  release  of  the  47  acres,  lie  bad  the  assurance  that  bemiKht  have  such 
release  at  any  time  when  be  should  effect  a  sale.  Besides,  he  had  tbe  covenant 
of  the  purchHser  of  tbe  160  acres,  which  not  only  bound  heiflelf  personally, 
but  constituted  tbe  160  acres  tlie  primary  fund  for  the  payment  of  tbe  old 
mortgage  to  tbe  extent  of  $3,850.  Mussell  v.  Pistor,  7  N.  Y.  171 ;  Blatison  v. 
Watbttu.  86  K.  Y.  597.  This  left  only  $150  chaigeable  on  the  47  acres,  in 
any  event,  unless  the  160  acres  and  the  personal  eovemint  of  Mrs^  Guy  were 
worth  less  than  the  former  amount,  which  is  contrary  to  the  evidence;  while, 
as  against  tbe  S150,  tliere  was  the  covenant  of  warranty  of  the  defendant 
himself,  and  there  is  no  evidence  or  intimation  that  be  was  not  entirely  re- 
sponsible. But  the  representation  being  made  as  found  by  tbe  jury,  and  the 
actual  fact  being  otherwise,  as  known  to  tbe  defendant,  there  was  an  apparent 
intention  to  deceive,  and  at  least  a  technical  cause  of  action  was  established 
against  tbe  defendant.  But  we  are  unable  to  see  that  there  was  evidence 
wbich,in  any  view,  warranted  the  verdict  for  $450.  The  rule  of  the  measure 
of  damages  was  correctly  stated  by  the  court.  Tbe  amount  of  tbe  possible 
recovery  by  the  plaintiff  was  limited  to  tbe  amount  by  which  the  mortgage 
of  $645,  given  to  the  plaintiff  by  her  son,  was  rendered  of  less  valoe  by  the 
existence  of  tbe  real  or  apparent  lien  of  the  mortgage  of  $4,000  on  the  same 
premises.  This  rule,  no  doubt,  entitled  the  plaintiff  to  nominal  damages,  and 
more,  if  there  was  evidence  to  show  that  the  value  of  her  security  was  actually 
and  appreciably  reduced  by  the  existence  of  tbe  lien  in  questton.  How  to  make 
such  proof,  in  the  absence  of  any  attempt  to  enforce,  or  even  to  asseor t,  that  lien 
against  the  premises  covered  by  tha  plaintiff's  mortgage^  It  is  not  easy  to  say. 
Thfe  plainti^'s  mortgage  was  never  offered  for  sale;  no  depreciation  in  market 
value  was  sought  to  be  shown.  The  jury,  as  it  seems  to  us,  was  permitted  to 
find  a  verdiot  based  upon  mere  conjecture  as  to  what  ma^  have  been  the  de- 
terioration in  tbe  value  of  the  plaintiff's  security  from,  the  cause  speoffied. 
The  language  of  the  instruction  to  the  jury  on  this  question  is  as  follows: 
After  pointing  out  the  possibility  of  a  deficiency  in  the  amount  to  be  realized 
on  the  160  acres,  the  court  says:  "So  that  there  could  be  a  contingent  liabil- 
ity placed  upon  tliis  forty-seven  acres  to  niak«  up  something, — the  evidence 
does  not  disclose  how  much ;  neither  does  it  disclose  any  practicable  or  strik- 
ing probability  as  to  what  that  might  be,  but  that  there  would  be  sometbing 
there  that  this  land  might  be  made  liable  to  pay  in  the  first  instance,  for  the 
purpose  of  extinguishing  this  mortgage."  It  must  have  been  under  tbe  per- 
mission given  to  conjecture  by  this  instruction  that  a  verdict  was  found  for 
any  sum  greater  than  $150,  for  which  sum  alone  was  the  47  acres  liable  until 
after  the  exhaustion  of  the  primary  fund  furnished  by  the  160  acres.  The 
langaiige  of  the  instruction  recognizes  the  at»ence  of  evidence  that  there 
would  be,  or  was  likely  to  be,  any  deficiency  of  that  fund  to  pay  the  $.3,850; 
and  it  permits  the  jury  to  include  in  their  verdict  a  merely  posaible  deficiency, 
-which  is  confessedly  undetermined,  and  practically  indeterminate,. in  amount. 
The  paiiicular  instruction  quoted  above  was  not  excepted  to  by  tbe  defendant, 
and  there  does  not  seem  to  be  any  exception  to  the  cliarge,  nor  any  request  to 
charge,  which  covers  the  precise  question  here  considered;  but  we  regard  the 
verdict  for  $450  as  unsupported  by  the  evidence,  and  are  of  the  opinion  that 
the  motion  for  a  new  trial  should  have  been  granted  for  that  reason. 

We  think  the  request  to  charge  that  the  plaintiff  could  recover  no  moiethan 
nominal  damages  waa  properly  refused,  and  that,  under  proper  instructiona, 
tlie  question  might  have  been  submitted  to  the  jury,  upon  the  evidence  as  it 
stood,  whether  the  plaintiff  should  recover  the  sum  of  $150,  the  amount  for 
which  the  47  acres  was,  in  the  first  instance,  subject  to  the  lien  of  tbe  $4,000 
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mortgage.  The  exception  to  the  exclusion  of  evidence  of  the  rdease  of  the 
47  acres,  executed  three  years  after  the  transaction  in  question,  was  not  weil 
taken.  It  is  conceded  by  counsel  for  defendant  that  such  cause  of  action  as 
the  plaintiff  had  arose  imm»-diately  on  the  giving  of  her  mortgage  to  the  de- 
fendant, and  must  be  determined  upon  the  facts  as  they  then  existed,  {North- 
rop V.  Hill,  57  N.  Y.  351;)  and  it  is  plain  that  the  fact  that  the  defendant 
subsequently  procured  the  release  to  be  executed  was  not  (as  urged  by  bis 
counsel)  relevant  to  the  question  whether  the  representation  was  made  as  al- 
leged by  the  plaintiff.  Upon  the  ground  formerly  considered,  we  think  the 
judgment  and  order  appealed  from  should  be  reversed  and  a  new  trial  granted, 
coeto  to  abide  the  event.    All  concur. 


In  re  Mtbiok. 
(Supreme  Cmirt,  Oeneral  Term,  Fifth  Jiepartment.    March,  ISOL) 

ArraAL — Review — Objections  Waited. 

Where  an  order  appointing  commisBionen  under  Laws  N.  Y.  188S,  o.  118,  as 
amended  by  Laws  1884,  o.  281 ,  to  assess  damages  to  property  resulting  from  a  change 
of  the  grade  of  the  street  on  which  such  property  abats,  is  not  appealed  from,  the 
question  whether  there  has  been  such  a  change  of  grade  as  ia  contemplated  by  the 
statute  is  waived,  and  cannot  be  considered  on  appeal  froman  order  oonflrmiag  the 
award  of  the  commissioners. 

Appeal  from  special  term,  Cattaraugus  county. 

Petition  by  Dorcas  S.  Myrick  for  ibe  appointment  of  commissioners  to  as- 
sess the  damages  to  petitioner's  property  resulting  from  a  change  of  the  grade 
of  the  street  in  the  village  of  Clean,  on  which  such  property  abutted.  From 
an  order  contirming  the  award  of  the  commissioners  the  village  appeals. 

Argued  before  Dwight,  P.  J.,  and  Maoouber  and  Coblett,  JJ. 

F,  L.  Eaton,  for  appellant.    Frank  Sumtey,  for  respondent. 

Dwight,  P.  J.    The  proceeding  was  under  the  provisions  of  chapter  113  of 
the  Laws  of  1883,  as  amended  by  those  of  chapter  281  of  the  Laws  of  1884. 
The  village  made  answer  to  the  petition  for  the  appointment  of  commission- 
ers, denying,  among  other  things,  that  there  had  been  any  change  or  altera- 
tion of  the  grade  of  the  street  in  question  "as  contemplated  by  chapter  113  of 
the  Laws  of  1883."    Kevertheless  the  order  appointing  commissioners  was, 
as  appears  by  its  recitals,  made  on  the  consent  of  the  village,  and  no  appeal 
was  taken  from  that  order.     Commissioners  being  thus  appointed,  the  village 
appeared  before  them,  and  gave  evidence  on  the  question  of  damages;  and, 
the  commissioners  having  made  their  report  awarding  the  sum  of  $1,000  to 
the  petitioner,  which  was  confirmed  at  special  term,  this  appeal  was  taken 
from  the  order  of  conBrmation.    No  objection  is  made  to  the  proceedings  of 
the  commissioners,  nor  to  the  amount  of  the  award,  but  the  contention  of  the 
appellant  is  conQned  to  the  proposition  that  the  case  was  not  within  the  pro- 
visions of  the  statute  under  which  the  proceeding  was  taken,  for  the  reason 
that  the  action  of  the  village  complained  of  was  not  a  change  of  grade,  be- 
cause none  had  l>een  previously  established,  but  was  the  establishment  of  a 
grade  for  the  first  time.    The  contrary  of  this  proposition  has  been  directly 
held  by  this  court  at  general  term  in  both  the  second  and  third  departments, 
(Bartlett  v.  Tarrytoum,  5  N.  Y.  Supp.  240,  8  N.  Y.  Supp.  739;  MeCaU  v. 
Saratoga  Springs,  9  N.  Y.  Supp.  170,)  and  we  should  probably  not  be  dis- 
posed to  dissent  from  the  conclusion  reached  by  our  brethren  if  the  question 
were  properly  before  us.     We  think  it  is  not  before  us,  because  the  order  ap- 
pointing commissioners  was  not  appealed  from,  but  was  granted  by  consent, 
and  this  appeal  is  only  from  the  order  conQrming  the  award  of  damages.    The 
objection  was  one  which  should  have  been  raised  at  the  first  step  of  the  pro- 
ceeding.    It  was  raised  or  suggested  by  the  answer  to  the  petition,  but  seems 
to  have  been  waived  when  the  order  was  consented  to,  and  was  certainly 


Digitized  by 


Google 


Sup.Gt.]  MEMOBANDA   DECISIONS.  949 

-waived  when  no  appeal  was  taken  from  that  order,  and  the  question  of  dam- 
ages was  litigated  before  the  commissioners.  So  we  held,  in  effect,  in  the 
case  of  In  re  Rochester,  H.  <&  L.  R.  Co.,  to  acquire  lands  of  Hartshorn.  (7 
M".  Y.  Snpp.  279;)  and  so  it  was  held  in  Bartlett  v.  I'arn/toi/m,  8  N.  T. 
Snpp.  789.  See,  also,  Dyekman  v.  City  of  New  York,  5  N.  Y.  434 ;  Railroad 
Co.  V.  Corey,  5  How.  Pr.  177.  The  order  appealed  from  should  be  affirmed, 
-with  costs.    All  concur. 


Pabksb  et  oZ.  o.  Ltthgok  et  al. 
(awreme  Court,  Oeneral  Term,  First  Department.    Febmary  11, 1891.) 

Appeal  from  special  term.  New  York  county. 

Action  by  John  Parker  and  another,  executors,  etc.,  of  James  Linden,  against 
Mark  Lythgoe  and  others,  impleaded  with  Jane  Smith,  brought  to  obtain  a 
judicial  construction  of  the  will  of  plaintifTs'  testator.  Defendants  Mark 
Lythgoe  and  others  appealed  from  an  order  granting  a  commission  to  exam- 
ine Jane  Smith  and  ottier  witnesses  residing  in  New  Zealand,  on  interroga- 
tories to  be  annexed  to  such  commission.  For  former  report,  see  aT^te,  95, 
787. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  O'Bbiem,  JJ. 

/.  A.  Skinner,  for  appellants.     B,  Vanderhox>en,  for  respondents. 

Fbb  Cttbiah.  We  think  the  defendants  should  not  be  deprived  of  the  op- 
portunity to  give  such  testimony  as  they  may  be  able  to  procure  for  the  purpose 
of  establishing  their  rights  which  are  sought  to  be  cut  off  by  this  action.  It 
may  be  that  in  a  commission,  with  interrogatories,  the  rights  of  the  appellants 
are  not  sufficiently  protected,  as  they  cannot  anticipate  the  nature  of  the  tes- 
timony which  will  be  brought  out  from  the  witnesses  whom  it  is  sought  to 
examine  upon  the  part  of  the  defendants.  If,  therefore,  the  appellants  desire 
that  an  open  comralssiou  should  issue  for  the  examination  of  the  witnesses 
upon  the  part  of  the  defendants,  instead  of  a  commission  upon  interrogatories, 
they  should  be  granted  the  opportunity  which  an  open  commission  affords 
them.  They  should  also  be  allowed  to  call  such  witnesses  as  they  may  pro- 
duce before  the  commission,  and  examine  them,  without  their  being  named 
in  the  commission;  the  respondents  to  have  the  privilege  of  calling  witnesses 
in  addition  to  those  named  in  the  commission,  in  answer  to  the  evidence  ad- 
duced by  the  witnesses  produced  by  the  appellants.  If  the  appellants  desire 
that  the  order  for  the  commission  should  be  modified  in  this  respect,  the  re- 
spondents must  stipulate  that  an  order  may  be  entered  in  accordance  with 
these  suggestions,  or  the  order  granting  the  commission  will  be  reversed, 
with  $10  costs  and  disbursements;  and  upKin  such  stipulation  being  given,  it 
the  appellants  so  desire,  the  order  will  be  modified  in  accordance  with  the 
views  herein  expressed,  and  as  modified  affirmed,  without  costs  to  either  party. 
If,  however,  the  appellants  do  not  desire  an  open  commission  as  suggested, 
the  order  appealed  from  should  be  affirmed,  with  $10  costs  and  disbursements. 


Hand  v.  Hewitt. 
(SupmiM  Court,  Oeneral  Term,  Second  Department.    December  Term,  1890.) 
No  opinion.    Jadgment  affirmed  for  non-submission  of  case  under  order, 
with  costs. 


In  re  MoGowbm. 
In  re  Wallace's  Ebtats. 
(8uj>r«m«  Court,  General  Term,  S^rst  Department.    December  Term,  1890^ 
No  <^inion.    Motion  denied,  with  $10  costs  to  abide  final  event. 
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FiBST  Nat.  Bank  of  Jebset  Oitt  e.  Babd. 
(Supreme  Court,  General  Term,  First  DeiMrtment.    December  Term,  1890.) 
No  opinion.    Motion  gianted.    The  record  miut  be  corrected  before  icsar- 
gament.    See  10  N.  Y.  Supp.  634;  ante,  688. 


QuiMN  et  (U.,  Bespondents,  v.  MoDoNALD.  Appellant. 

{Supreme  Court,  Oenerat  Term,  Hrat  Detyirtrrumt.    Beoember  Term,  1800.) 

Not^oion.    Order  mocttfled  by  striking  therefrom  the  words  "altd  the 

case  and  appeal  taken  herein  declared  abandoned, "  amd  bb  mod)6ed  the  order 

afflrmed,  with  AlOiaoats.and  disbursements  of  appeal  to  be  paid  byraspondeDta 

to  appellants. 


Plait,  Respondent,  e.  Micelk  et  dl..  Appellants. 
(Supreme  Court,  General  Term,  First  Department.    December  Term,  1890.) 

No  opinion.    Order  modified  by  requiring  respondent  to  give  seouritgr  tor 
costs. 


Peoflb  ea>  rd.  Oabdnbr,  Appellant,  v.  MoClavb  et  al.,  Bespondents. 

(Sivpreme  Court,  BeneraV  Term,  First  Department.    December  Term,  1890.) 
No  ojiLnioD.    Further  return  ordered  as  to  the  production  of  the  witnesaee. 


AiAKRiz,  Affiant,  e.  Baobs,  Baspondent. 
(Supreme  Cawrt,  Qeneral  Term,  First  Department.    December' Temr,  1890.) 
No  opinion.    Motion  denied,  with  910  costs.    See  10  N.  T.  Supp.  689. 


Kmnnr,  AeBpondentr  v.  OoBAn  &  S.  Co.,  Appeiiant. 
(Sthpteme  Cewrt,  Oenerat  Term,  First  Department.    December  Term,  1S90L) 
No  oirfnlon.    Motion  denied,  with  SIO  costs.    See  11 N.  T.  Supp.  412. 


Olbso,  Appellant,  a.  New  Yqbk  Nxwspasbr  Union  et  al.,  Bnpmdenta. 
(Supreme  Ctnirt,  Oenaral  Term,  First  Department    December  Term,  iSMk) 
No  opinion.    Motion  denied.    See  4  N.  Y.  Supp.  280. 


In  re  Kban. 
(Supreme  Comt,  (Tenerol  Term,  First  Department,    October  Term,  1896.) 
No  opinion.    Motion  for  leave  to  go  to  court  of  appeals  granted  and 
der  signed. 


HBTNB  9.  DOBRFUQl. 

(Supreme  Court,  Cfeneral'Term,  Second  Department.    December  Term,  t89lt.> 
No  opinion.    Motion  denied  fOr  reargmnent  and  leare  granted  to  appeal  to 
eourt  of  appeals.    See  10  N.  Y.  Supp.  908. 


In  re  Gaix's  Wni. 
(Supreme  Court,  OeneraX  Term,  Second  DtrpartmemX. '  Deoember  Term,  1890.) 
No  opinion.    Motion  denied,  with  $10  costs  and  disbursements.    See  9  N. 
Y.  Supp.  466. 
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BoACH  V.  Long  IsLAin>  B.  Co. 
(SvprtiM  Cowrt,  Omeral  Tarm,  Second  Department.    Deoember  Term,  18B0.) 
Ifo.^nlou.    jLppeai  withdrawn. 


PowBBS  V.  YAunrriNB. 
iSuprmn0  Cmurt,  Omeral  Term,  Second  Department.    Decembor  Tunt,  18M.) 
ITo  opinion.    JudKueot  ufflrm«d  for  aoo-submiasiQU  o£  papers.    Dvauax, 
J.,  not  sitting. 


OKAwroBD  et  al.,  Bespondanta,  v.  TybbklLi  Appellant. 
(Sv.pr-eme  Court,  Qenaral  Term,  Second  Department.    February  U,  IfiOL) 

Appeal  from  special  term,  Kings  county. 

Action  by  John  P.  Crawford  and  another  against  Martin  B.  Tyrrell. 
Argued  bttCors  Barnabd,  P.  J.,  and  Oykkj&m  and  Pbatt,  JJ. 
James  <£  Thomas  S.  Tray,  for  appellant.    Johnson  &  Lamb,  for  respond* 
ents. 

Dtbman,  J.  This  Is  an  action  to  restrain  the  defendant  from  maintain* 
ing  a  house  of  prostitution,  and  to  recover  damages  sustained  by  the  plaintiff 
by  reaaooxif  the'  nutaance.  Ttie>  tirial  vras  before  a  }udge  wttfaout  a  jury,  and 
he  has  found  the  lacta  whiah  josttfy  the  action,  and  directed  a  judgment 
against  the  defendant,  with  (300  damages.  Tlie  teatimoqy,  is  amply  suiB«icnt 
to  sustain  the  judgment  upon  both  the  questions  involved.  The  judgment 
should  therefore  be  affirmed,  with  costs.    All  concur. 


UAOSBEr,  Beapoodeat,  v.  Gv9b,  Appellant. 

(Supreme  Court,  General  1!erm,  Seeond  Department.    Flsbmaty  11,  UBL) 

Appeal  from  circuit  court,  Suffolk  connty. 

Action  by  Thomas  Maclmy  against  Martin  CaflL 

Argued  before  Dvkuak  and  Pbatt,  JJ. 

Fisbel  dk  Seid,  for  appellant.     Wilmot  M.  SmltA,  for  respondent. 

Dyeuan,  J.  There,  ls.no  merit:  in  this  appsal.  Tbe  action  was  for  tiie»> 
pass  on  land.  The  trial  was  at  the  circuit,  before  a  jury,  and  tbe  verdict  was 
for  the  plaintifT.  There  was  but  little  dispute  about  facts.  The  charge  waa 
correct,  and  the  verdict  should  remain  undisturbed.  Tbe  judgment  and  order 
denying  the  moUen  fOv  a  dsw  trial  on  the  minutes  should  be  affirmed,  with 
costs. 


Ltnk,  Bespondent,  «.  Weateb,  Appellant. 

(Supreme  Court,.  Oeneral  Zcnn,  ThUrd  Department.    Deoember  IS,  ISBO;) 

KoiopteiflD.    Ooidai  afflrmad.  with  $10  oosts  and  printing  dtebwi—mauU. 


Mobbis,  Appellant,  v.  MoFablan  et  tU.,  Bespondenta. 
(Stoptreme  Court,  (tenerat  Term,  TMrd  Department    December  19,  IflOOi) 
Kooplblon.    Order  affirmed,  except  as  to  tbe  part  permitting  d<BfMid«fnt  ta 
make  markson  aotes;  as  to  tbat  part  reversed.    Nv  eosta* 
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Hill.  Respondent,  o.  Beldon,  Appellant. 
{Supreme  Court,  Oeneral  Term,  ITtird  DepartTiteru.    December  19, 1890.) 
No  opinion.    Order  vacating,  etc.,  reversed,  with  $10  costa  and  piintiiv 
disbursements,  and  motion  to  vacate  denied,  witli  010  oosta. 


Tuns,  Bespondent,  «.  Thobf,  Appellant. 

(SupreiM  Court,  Oeneral  Term,  ITtird  Department.    Deoembar  18, 1890.) 

Ko  opinion.    Order  affirmed,  witli  $10  costa  and  printing  disbursemeots. 


RszFORD,  Appellant,  «.  Hawm  et  al.,  Respondents. 
(Supreme  Court,  Oeneral  Term,  Third  Department    December  18, 1890.) 
Ko  opinion.    Judgment  reversed,  new  trial  granted,  referee  dlBcbargad. 
eoBts  to  abide  event. 


Van  Benschoten,  Respondent,  o.  Gilbbbt,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    December  18,  1890l) 
No  opinion.    Jadgment  of  county  court  and  of  Justice  of  th«  peace  afflrmed, 
with  costs. 


OoLLiKs,  Appellant,  v.  Yillaoe  of  LirrLB  Faixs,  Respondent. 
(Supreme  Court,  Oeneral  Term,  Fourth  DeparOneiU,    December  6^  1880.) 
No  opinion.    Motion  denied,  without  costs. 


Daset  v.  Skinneb  et  al. 
(Supreme  Court,  (General  Term,  Fourth  Department    December  4, 189a) 
No  opinion.    Motion  for  leave  to  appeal  to  the  oonrt  of  appeals  deniad. 
Hardin,  F.  J.,  not  sitting.    See  11  N.  Y.  Supp.  823. 


MoQUADB  V.  SOBAFFOBO. 

(Supreme  Court,  <}0neral  Term,  Fourth  DepartmetU.    December  8, 1880.) 

No  opinion.    Motion  granted,  with  910  costs,  nnless  appellant,  within  80 

days,  either  serve  his  proposed  case  and  exceptions,  leave  to  do  which  is  given, 

or  the  printed  papers  in  case  of  his  desire  of  being  heard  on  the  judgment  roll 

alone,  and  in  case  either  is  done,  then  this  motion  is  denied,  without  costs. 

Mattesok,  Respondent,  o.  Traot,  Appellant. 
(Supreme  Court,  Oeneral  Term^  Fourth  Department    December  0,  IBOO.) 
No  opinion.    Order  afflrmed,  with  $10  costs  and  disbursements. 


BcoK,  Respondent,  v.  Bdge,  Appellant. 
(Supreme  Cottrt,  General  Term,  Fourth  Department.    December  %  UK.) 
No  opinion.    Order  affirmed,  without  costs. 


Qabdenisb,  Appellant,  v.  Osweoo  Oitt  SAViNOfl  Bank  tt  at.,  Bespondenti. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department    December  0, 1880.) 
No  opinion.    Order  afflrmed,  with  SIO  costs  and  disbursementa. 
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Baolbt  a  Skwau.  Go.,  Appellant,  v.  Sabanao  Biteb  Fvlf  A  Fafsk 

Go.,  Respoadent. 
(Supntme  Cmnt,  Oeneral  Term,  Fourth  DepaitnenU    December  0,  UBOk) 
No  opinion     Order  ai&rmed,  with  $10  costs  and  disbursements. 


HuMTEB  at  oL,  BespondentSt  e.  Gooferstowm  ft  S.  V.  B.  Co.,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    December  6, 1890.) 
No  opinion.    Judgment  and  order  afBrmed,  with  costs.    See  8  N.  Y.  Supp. 
940,  mem. 


Sayeixe,  Appellant,  v.  Waufbl  et  al..  Respondents. 

(Supreme  Court,  Gaieral  Term,  Fourth  Department.    December  8, 1800.) 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 


MuRRAT,  Bespondent,  o.  Batttta,  Appellant. 
{Supreme  Court,  Oeneral  Term,  Fourth  Department    December  0, 18M.> 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 


HAU.BNBBOK,  Appellant,  t.  Hallbmbbok  et  aL,  Bespondents. 
{Supreme  Court,  Oeneral  Term,  Fourth  Department    December  0, 18B0L) 
No  opinion.    Order  affirmed,  wUIi  $10  costs  and  disbursements. 


Mills,  Bespondmt,  e.  Nkw  Yobk,  O.  A  W.  B.  Co.,  Appellant. 
{Supreme  Court,  Oeneral  Term,  Fourth  Department    Deoember  S,  ISWk.) 
No  opinion.    Jndgmeot  and  order  affirmed,  with  costs. 


Williams,  Bespondent,  e.  Nbw  Yobk,  O.  &  W.  B.  Co.,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department    Deoember  8,  U8Ql) 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 


Ehebson,  Bespondent,  9.  New  York,  O.  &  W.  B.  Co.,  Appellant. 
(SuiTreme  Court,  Oeneral  Term,  Fourth  Department    Deoember  S,  ISWd) 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 


Bbbnstein.  Bespondent,  v.  Goldmah,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department    December  fl,  1890.) 
Ko  opinion.    Judgment  of  the  county  court  of  Oneida  county  afflmMd, 
with  costs. 


Webb,  Bespondent,  v.  Morton,  Appellant. 
(Suprsme  Court  Oeneral  Term,  Fourth  Department    Deoember  8, 1800.) 
No  opinion.    Judgment  of  the  county  court  of  Onondaga  oonnty  affirmed, 
with  costs. 
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Uvaturr,  Besitondeiit,  e.  Bibkhaxdt  et  aL,  AppdtaiiCi. 
(Supreme  Court,  General  Term,  Fourth  Department.    Deoember  6, 18B0.) 
No  opinion.    Judgment  of  the  coontj  court  of  Onondaga  county  alBnnel. 
with  costs. 


Fboflb  cb  rd.  Sheruan  t.  Sbaton. 
{Supreme  Court,  Oeneral  Term,  Fourth  Department.    Deoember  0, 1890.) 
Noopinion.    Judgment  ordered  for  the  plaintiff  against  defendant.     Held, 
that  there  was  no  vacancy  in  the  office  of  excise  commissioner  when  the  d» 
fendant  claims  bis  appointment  was  made. 


Gabdbnisb,  Appellant,  e.  Tatlob  tt  at.,  Sespondenta. 
(Supreme  Court,  Oeneral  Term,  Ftnurth  Departmemt,    Deoember  8^  taOOk) 
No  opinion.    Interlocutory  Judgment  affirmed,  with  coats. 


Fbofui  s!b  rel.  Moulton,  Appellant,  v.  Moulton,  Respondent. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.  December  S,  1890.) 
No  opinion.  Order  modified  by  strUcing  therefrom  that  portion  thereof  al> 
lowing  costs  and  disbursements  against  the  relator,  and  a  provision  insetted 
in  said  seder  to  ifae  effect  that  aeither  party  shall  ttavecosts  against  tiM  other, 
and  as  thus  modified  the  order  is  affirmed,  without  costs  of  this  appeal  to  either 
party. 


Bbiggs,  Appellant,  v.  Wiluaxs  et  aZ.,  Respondents. 
(S^vr^Bme  Oouirt,  OeMrtO,  Term,  JiVmiih  Department.  DeoamibeF  0,  KBD.) 
No  opinion.  Judgment  reversed,  vitbont  costs  to  either  party,  and  »  new 
trial  ordered,  with  leave  to  bring  la  as  partieB.thepeoMnsinteceBted  imibn 
fund.  Judgment  to  be  settled  before  Justice  Martin  on  five  days'  notice. 
Held  (1)  that  the  Judgment  appealed  from  does  not  bind  all  parties  interested 
in  the  tnad;  (2)  that  an  adjudicatioa  as  tor  the  amoiUitBoeded  for  the  sup- 
port of  the  plaintiff  cannot  be  made  until  all  the  parties  interested  in  said  fund 
are  brought  before  the  court. 

In  re  Bbonsoit's  Estatk. 

BsONsas,  Appellant,  0.1  BKONBfMi  et  aL,  Baspoadenta. 

(JSntireme  Co/wit,  <}eneral  Tenn,  Fourth  Department.    Deoember  0, 1800.) 

No  opinion.    Deoee of  the^urrogato of  Oawtfft •ounl^'Mversada  wttboflsii 

of  the  appellant  payable  out  of  the  fund. 


YaifABU!  et  ah.  Appellants,  «.  Hollok,  Bespondent. 
{JSupreme  Court,  Oeneral  Term,  Fourth  Department,    Deoember  0,  IMO.) 
No  opinion.    Judgment  of  the  county  court  of  Onondaga  coonty  afflnaadi 
with  costs. 


BoBKBT  QRATn  Oo.,  Bsspondeat,  «.  Avtm,  Appellant. 

(Supreme  Court,  General  Term,  Fourth  Department.    Deo<niliei'8,'nMl> 

N«  opinion.    (tederreTersad>'WithfI0co8ia<andd{Bbanetaents^'WMivMtl« 
granted. 
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Btoivb,  Oveneer,  Ete.,  BBspondent,  «.  Lattst,  AppeUant. 
(Sapreme  Cmert,  OenercU  Term,  Fourth  Department.    Deoetnber  6,  U0Ok) 
No  opinion.    Order  affirnied,  with  tlO  costs  and  disbarsenents. 


HORBIBON  e.  PKB8S  PUB.  Oo. 

(Atpertor  Cowt  of  New  York  City,  General  Term.    Oeoembar  1, 1890.) 
Ko  opiuioQ.    Beargument  ordered. 

WiTOHEE  V.  TKIBUNB  ABB'TX. 

IBwpertor  Court  Of  Neu  YftrH  OUv,  Smeral  Tern.    Deoentet  1,  IMt.) 
No  opinion.    Bearggment  ordered. 

FAFFBNBBm,  Bespondent,  v.  HstbofoiLITAK  Ei.  Bt.  Co.  et  alt 

Appellants. 
(SBfMTior  Court  «f.  New  York  (HH/t  Oencrol  TerfM.    Ivaaaxy  C,  1B91.) 

Appeal  from  equity  term. 

Action  by  Lena  Fappenheim  agBtnst  tbe  Metrapolitaa  Elerated  Ballway 
CJompany  and  another  for  damages  resulting  from  the  operation  of  defendants' 
railroad  in  tbe  street  in  front  of  plaintiff's  premises,  and  for  an  injunction. 
JTmu  a  JudgueDt  forpl8intifl,.delendsuts  appeal.  Fin  teraer  tepart»  see  7 
N.  Y.  Siipp.  67a. 

Argued  before  Fbebdmah  and  Inqbahah,  JJ. 

Dar)im,&bert  & .  Towmendt  tot  appellants.  Baehett  A  Bennett,  tot  f- 
•poadenU 

Fbr  Cxtriau.    The  Jadgment  should  be  affirmed,  with  oosta. 


Althatsb,  Besponaenc,  e.  Nbw  Yobs  £l.  B.  Co.  et.  al.,  Appellaati. 

(Superior  Court  of  New  York  City,  Oeneral  Term.    March  9, 1891.) 
Appeal  from  equity  term. 

Action  by  Mayer'Altmajer  against  tbe  New  York  Slevated  BailtmadOom* 
pany  and  another.     From  a  judgment  for  plaintiff,  defendants  appeal. 
Argued  before  Sedgwick,  C.  ,7.,  and  Tkvax  and  Duobo,  JJ. 
Davtea  &  Rapailo,  for  appellai^ta.    Peokham  di  Tyler,  for  respondent 

Feb  Cdbiah.    Jodgment  tinned,  with  costs. 


KAm  et  al.,  Bespoirdents,  v.  METROPouTAir  El.  Bt.  Co.  et  ul.,  Appellant<s. 
(Superior  Court  of  New  York  CHy,  Qeneral  Term.    Maroh  S,  1891.) 

Appeal  from  equity  term. 

Action  by  Abraham  Kaim  and  ottierr  against  the  Metropolitan  Elevated 
Railway  Convpany  and  another.  From  a  judgment  in  plaintiff's  favor,,  de- 
fendants appeal. 

Argued  before  Tkuax  and  DrroRO,  JJ. 

Davtes  x£  Rapailo,  for  appellants.    Saekett  A  Bennett,  1m  reaponAenta. 

.  Feb  CvaiiM,    Tbla  appeal  pf eeents  no  ne «  pohita.    Jadgnent  Is  affirmetf, 
with  costs. 
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Lett,  Bespondent,  v.  Eniokbbbooeeb  Icb  Go.,  Appellant. 
(Superior  Court  of  Sew  York  Citu,  Oeneral  'Rrm.    Marah  8, 1891.) 
Appeal  from  special  term. 

Action  hj  Abraham  Levy,  as  administrator,  eta,  against  the  Knickerbocker 
Ice  Company.    From  a  j  udgment  in  plaiotifl's  fkvor,  and  from  an  order  deny* 
ing  its  motion  for  a  new  trial  on  the  minutes,  defendant  appeals. 
Argued  before  Seoowice  and  Duqbo,  JJ. 
Miched  M.  Forre$t,  for  appellant.    Alfred  BUekUr,  for  respondentk 

Feb  Gitriaji.    Judgment  and  order  affirmed,  with  costs. 


Ofpbnhbimsb.  Respondent,  «.  Manhattan  Bt.  Co.  «t  ol..  Ai^tellwitB. 

{Superior  Court  cf  New  York  CUu,  General  Term.    ICarch  8, 1891.) 
Appeal  from  equity  term. 

Action  by  Sigmund  Oppenheimer  against  the  Manhattan  BailwajOon^iaBy 
and  another.    From  a  judgment  for  plaintiff,  defendants  appeal. 
Argued  before  Sedqwioe.  C.  J.,  and  Tbuaz  and  DiraRO,  JJ. 
Davtes  tt  Rapallo,  for  appellants.    Leo  O.  Deasar,  for  respondenti 

Feb  Gubiam.    Judgment  affirmed,  with  costs. 


CBkuxt  ft  at.,  Bespondents,  e.  Kbw  Yobk  El.  B.  Go.  •<  al^  Appelluitk 
(Superior  Court  of  New  York  CUu,  General  Term.    ICarah  9,  UBl.) 

Appeal  from  equity  term. 

Action  by  Thomas  O'Bellly  and  others  against  the  New  York  Blevated 
Railroad  Company  and  another.  From  a  Judgment  for  plaintiffs,  defendants 
appeal. 

Argued  before  8ex>owicik,  G.  J.,  and  Tbuaz  and  Dttobo,  JJ. 

Davtea  <£  Sapallo,  for  appellants.    Baekett  <ft  Bennett,  for  reapondenta. 

Pbb  Cubiah.    Judgment  affirmed,  with  costa. 


Ltnoh,  Bespondent,  «.  Metbopolitan  Ei..  B.  Go.  ef  at^  AppeDsnta. 

(Superior  Court  of  New  York  Cttv,  Oeneral  Term,    llaroh  9, 1881.) 

Appeal  from  special  term. 

Action  by  Lawrence  Lynch  against  the  Metropolitan  Elevated  Railroad 
Company  and  another.  From  a  judgment  in  plaintiff's  favor,  defaodaots  ap- 
peal. 

Argued  before  Sedgwick  and  Dttobo,  JJ. 

Daviet  <fc  Rapallo,  for  appellants.    Charlee  Gibton  Bennett,  for  respondent. 

Feb  OuBiAii.    Judgment  affirmed,  with  costs. 


Habombteb,  Bespondent,  v.  Manhattah  Bt.  Go.  et  oZ.,  Appellanta. 
(Superior  Court  of  New  York  City,  Oeneral  Tervn.    Mandi  >,  1881.) 

Appeal  from  equity  term. 

Action  by  Mlna  Christiana  Haegmeyer  against  the  Manhattan  Batlway 
Company  and  another.  From  a  judgment  in  plaintiff's  favor,  defendants  ap- 
peal. 
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Argued  before  Sbdqwick,  G.  J.,  and  Fbeedhan  and  Imoraqam,  JJ. 
Daviea  A  Sapallo,  for  appellants.    Jame*  B.  Ludlow,  for  respondent. 

Pbb  Gdbiam.    The  judgment  should  be  atSrmed,  with  costs. 


Thaw.  Respondent,  o.  Jones,  Appellant. 
(Superior  Cowrt  of  New  Tork  OUu,  Oeneral  Term.    Uaroh  a,  189L) 
Appeal  from  special  term. 

Action  by  Alexander  Tbain  against  Charles  Jones.    From  an  order  direct- 
ing a  reference  on  the  ground  that  the  case  Involves  the  examination  of  a  long 
account,  defendant  appeals. 
Argued  before  Sedgwick,  G.  J.,  and  Dcobo,  J. 
John  M.  Tiemey,  for  appellant.    Alexander  Thain,  in  pro.  per* 

Feb  Cuhiam .    Order  aflBrmed,  with  $10  costs. 


Stone,  Respondent,  o.  Devlin,  Appellant. 
{Superior  Court  of  New  Tork  Citu,  Chneral  Term.    Maroh  3, 18BL) 
Appeal  from  special  term. 

Action  b}'  Fred  Stone  against  John  Devlin.    From  a  Judgment  in  plain- 
tiff's favor,  and  from  an  order  denying  his  motion  for  a  new  trial,  defendant 
appeals. 
Argued  before  Trttax  and  Duqbo.  JJ. 
Horace  Graves,  for  appellant.    Sandford  H.  Steele,  for  respondent. 

Dveso,  J.  This  Is  an  appeal  from  a  Judgment  entered  upon  the  verdict  of 
a  jury,  and  an  order  denying  a  motion  for  a  new  trial  upon  the  minutes. 
When  the  plaintiff  rested  his  case  there  was  evidence  from  which  the  jury 
oould  properly  conclude  that  the  materials  in  suit  were  sold  and  delivered  to 
the  defendant,  and  that  he  was  justly  indebted  to  the  plaintiff  for  the  amount 
of  the  verdict.  The  plaintiff's  case  did  not  show  that  Rutherford  was  defend- 
ant's partner.  The  charge  presented  the  question  at  issue  fully  and  fairly, 
and  was  subject  to  no  valid  exception.  The  judgment  and  order  should  b« 
«fBrmed. 


Benson,  Respondent,  v.  Manhattan  Rt.  Go.  et  al„  Appellants. 
(Superior  Court  of  New  York  City,  Gfeneral  Term.    Maroh  2, 1891.) 
Appeal  from  equity  term. 

Action  by  Diedrich  J.  Benson  against  the  Manhattan  Railway  Gompanj 
and  another.     From  a  judgment  for  plaintiff,  defendants  appeal. 
Argued  before  Truax  and  Dugro,  JJ. 
Davtee  <t  Rapallo,  for  appellants.    Leo  0.  Deaaar,  for  respondent. 

Per  Curiam.  Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the 
appellants  to  abide  the  event,  for  the  reasons  assigned  by  this  court  in  Ctm- 
ningham  v.  Same  Defendant*,  ante,  622,  (decided  at  this  general  term.) 


Saix)iion,  Respondent,  o.  Manhattan  By.  Co.  et  al..  Appellants. 
(Superior  Court  of  New  York  C«v,  Oeneral  Term.    March  2, 1891.) 
Appeal  from  equity  term. 

Action  by  Abraham  Salomon  against  the  Manhattan  Railway  Gompan/and 
another.    From  a  Judgment  for  plaintiff,  defendants  appeal. 
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Argved  before  Tsuaz  and  Duobo,  JJ. 

Baoiat  di  RapaUo,  for  appellants.    Leo  C.  Destar,  for  respondent. 

Feb  Gubiax.    Judgment  appealed  from  afflxmed,  with  costs. 


Kebuoohan  et  al..  Respondents,  «.  Nbw  Yobk  Ei..  B.  Co.  «t  at.,  Appel- 
lants. 
(Superior  Coxirt  c(f  New  Yorit  City,  Oeneral  Tsrm.    February  18,  ISBL.) 

Appeal  from  special  term. 

Aciion  bj  James  P.  Kernochan,  as  executor,  and  otbere,  against  the  Nvw 
Yoric  Elevated  Railroad  Company  and  others.  From  an  order  denTing  leave 
to  serve  a  supplemental  answer,  defendants  appeal.  For  former  reports,  see 
8  N.  Y  Supp.  648,  and  ante,  624. 

Argued  before  Sedgwick  and  Freedhan,  JJ. 

Samuel  Blythe  Rogers,  for  appellants.  &.  WUUtt  Van  Ifut,  tor  reaposd- 
ents. 

Pbb  Cubiah.    Older  appealed  from  aSarmed,  with  $10  ooats 


MESSENaXK  0.  MBTBOiFOUTAN  EL.  BT.  CO.  «t  Ot.,  (tWO  CaSBS.) 

(Superior  Court  of  New  York  City,  Oeneral  Term.    Fobmary  18,  18BL) 

Appeal  from  special  term. 

Action  by  Henry  Messenger  against  the  Metropolitan  Elevated  Railway 
Company  and  others,  and  by  John  Messenger  against  the  same  defendants. 
There  was  a  judgment  for  plaintiffs  in  both  cases,  and  defendants  appeal. 

Argued  before  Sedgwick,  Fkeeduan,  and  Ingbabau.  JJ. 

Samuel  Blythe  Rogers,  for  appellant.    James  B.  Ludlow,  for  respondents. 

Feb  Cubiam.    Judgment  af^rmed,  with  costs. 


LiFPE,  Bespondent,  v.  Metbofoutan  El.  Bt.  Co.  et  al.,  Appellaata. 
(Superior  Court  of  New  York  City,  Oeneral  Term.    March  2, 1891.) 

Appeal  from  equity  term. 

Action  by  Charles  Lippe  against  the  Metropolitan  Elevated  Bailway  Com« 
pany  and  others.  From  a  judgment  in  plaintiff's  favor,  defendants  appeaL 
For  appeal  from  order  amending  Qndings  of  fact,  see  10  N.  Y.  Supp.  519. 

Argued  before  Truax  and  Dugbo,  J  J. 

Daotes  <t  Xapallo,  for  appellants.    Saekett  dk  Bennett,  for  respondents 

Feb  Cubiam.    Judgment  affirmed,  with  eosts. 


HxNNBSSET,  Bespondent,  v.  Mstrofoutan  El.  Bt.  Go.  et  al.,  AppellaBts. 

(Superior  Court  of  New  York  City,  Oeneral  Term.    Haroh  8, 1891.) 

Appeal  from  equity  term. 

Action  by  James  Hennessey  against  the  Metropolitan  Elevated  Bailwi^ 
Company  and  others.    From  a  judgment  for  phdatifl,  defendants  sj^peaL 
Argued  before  Tkcax  and  Duobo,  JJ. 
Davies  d  Rapallo,  for  appellants.    L,  O.  Dessar,  for  respondant. 

Fe:r  Cubiak.    Judgment  affirmed,  with  costs. 
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Yale  «t  al.  «.  Dabt  et  al. 
(OUy  Court  of  Sew  Yvrk,  General  Term.    April  9, 1890.) 
Appeal  from  trial  term. 

Action  by  Edward  P.  Yale  and  others  against  Henry  G.  Dart  and  another 
on  a  bill  of  exchange,  of  which  plaintiffs  were  payees,  accepted  by  defendants. 
There  was  a  Judgment  for  plalntifFs,  and  defendants  appeaL    For  opinion  of 
the  general  term  of  the  court  of  common  pleas  on  appeal,  see  ante,  277. 
Argued  before  McAoax.  C.  J.,  and  EnRUOB,  J. 
Howard  Y.  StiUman,  for  appellants.    T.  Henry  Detoey,  for  respondents. 

Pbb  Cttbiam.  Both  sides  asked  for  the  direction  of  a  verdict,  and  neither 
can  complain  that  one  was  directed.  The  attempted  recaii  of  the  request 
came  too  late.  The  trial  judge  had  almost  finished  the  direction  when  ths 
inrithdrawal  was  attempted.    Judgment  affirmed,  with  costs. 


BSBGBB  V.  WHBBLBB. 

(OUy  Court  of  BrookJvn,  Oeneral  Term.    November  n,  1890.) 
No  opinion.    Judgment  affirmed,  with  costs. 


DusB  V.  TwBLiTH  St.  Bkfobmkd  Ghttroh. 
(Oltv  Court  oj  Broohlvn,  QengrcCL  Term.    November  8S,  1890.) 
No  opinion.    Motion  denied,  without  costs.    See  10  N.  Y.  Supp.  626. 
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ABATEMENT  AND  BE- 
VIVAIi. 

Another  aotion  pending. 

1.  In  an  action  for  rent  the  complaint 
allesed  that  it  accrued  during  the  years 
ISSTto  1880,  under  a  lease  of  mining  land, 
executed  in  1888,  which  provided  that  the 
lessee  should  pay  certain  royalties  on  the 
ore,  quarter-yearly,  and,  if  such  royalties 
•honld  fall  short  of  |1,000  in  any  one  ^esr, 
the  lessee  should  pay  such  an  additional 
sum  as  would  make  the  rent  amount  to 
fl,000.  The  answer  allef^ed  that  in  1885 
tile  lessors  sued  defendant  for  money  due 
under  the  lease,  and  recovered  a  j  udgment, 
which  was  still  pending  on  appeal.  Held, 
that  the  pendency  of  such  former  action 
was  not  a  har  to  the  second  action. — Smith 
▼.  Lehigh  Zinc  &  Iron  Co.,  18  N.  Y.  8.  449. 

2.  In  an  action  for  rent  dne  under  a  lease 
for  certain  months,  brought  after  the  end 
of  the  term,  the  defense  of  another  action 
pending  for  rent  for  subsequent  months  is 
not  sustained,  where  it  does  not  appear 
when  such  action  was  brought— Blauvelt 
v.  Powell,  18  N.  Y.  B.  489. 

Death  of  party. 

8.  The  death  of  plaintiff  during  the  prog- 
ress of  the  trial,  and  before  the  case  has 
been  submitted  for  decision,  is  no  ground 
for  dismissing  the  action,  as  a  motion  to 
revive  may  be  made  at  any  time  before 
judgment— Pierson  v.  Cronk,  18  K.  Y.  8. 
846. 

4.  After  a  proceeding  to  vacate  or  reduce 
an  assessment  on  real  property  had  been 
commenced  by  the  owner,  he  paid  the  as- 
sessment, and  sold  and  conveyed  the  prop- 
erty. He  died  soon  afterwards,  and,  more 
than  11  years  after  payment  of  the  assess- 
ment, his  executors  made  application  to 
revive  the  proceeding,  but  an  order 
reviving  it  was  reversed  by  the  general 
term  on  appeal.  Held,  that  the  delay  was 
a  sufficient  reason  for  refusing,  as  a  mere 
matter  of  discretion,  to  permit  the  revival, 
and  a  motion  for  resrgument  of  the  appeal 
should  be  denied.— In  re  Palmer,  18  K.  Y. 
B.  676. 

Dissolution  of  corporation. 

5.  Plaintiff,  in  a  pending  action  against 
a  corporation  for  personal  injuries.  Is  not 


▼.13N.T.B. — 61 


a  creditor,  within  the  meaning  of  the  Re- 
vised Laws  of  Kew  York,  providing  that, 
upon  dissolution  of  a  corporation,  Uie  di- 
rectors shall  be  trustees  for  the  creditors, 
with  power  to  settle  the  affairs  of  the  cor- 
poration; and  such  action,  on  expiration 
of  the  charter  of  the  corporation,  cannot  be 
continaed  against  the  directors.- Qraf  ton 
▼.  Union  Ferry  Co.,  18  N.  Y.  &  87& 

ABDUCTION. 

Evidence. 

1.  At  the  trial  of  a  Chinaman  for  taking, 
harboring,  and  receiving  for  the  purpose 
of  sexual  intercourse  a  female  under  16 
years,  complainant  testified  that  she  had 
intercourse  with  defendant  at  Providenc*, 
R.  L,  where  they  resided;  that  he  persuaded 
her  to  accompany  him  to  New  York  for 
two  days;  that  they  took  the  same  train, 
defendant  purchasing  the  tickets,  but 
neither  speaking  to  the  other  until  they 
reached  New  York,  where  they  entered  a 
cab  together,  the  driver  of  which  drove 
them  to  the  police  station.  Said  driver  tes- 
tified that  defendant  engaged  him  to  drive 
to  Mott  street,  the  Chinese  quarter,  and 
asked  the  charge  for  taking  two  men.  The 
police  captain  testified  to  defendant's  state- 
ment that  he  was  takinj;  complainant  to 
her  sister,  who  was  his  wife.  Defendant's 
wife  did  not  reside  in  Mott  street,  and  was 
not  complainant's  sister.  Defendant  at- 
tempted to  show  that  he  did  not  know  that 
his  wife  had  moved  since  he  was  last  in 
New  York,  but  admitted  on  cross-examina- 
tion that  she  had  lived  at  her  present  ad- 
dress for  six  months  prior  to  his  arrest. 
HM,  that  the  evidence  justified  the  infer- 
ence that  defendant's  intent  was  to  take 
complainant  to  some  place  for  thepurpose 
of  sexual  intercourse. — ^People  v.  Wah  Lee 
Mon,  18  N.  Y.  B.  787. 

2.  On  the  trial  of  a  Chinaman  for  taking, 
harboring,  and  receiving  for  the  purpose 
of  sexual  intercourse  a  female  under  16 
years  of  age,  where  complainant  testifies 
that  she  had  intercourse  with  defendant  at 
Providence,  B.  L,  where  they  resided,  and 
that  he  persuaded  her  to  accompany  him 
to  New  York  for  two  days,  the  evidence  of 
complainant  as  to  what  occurred  at  Provi- 
dence was  competent  to  characterize  the 
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•ubsequent  conduct  in  New  York.— People 
T.  WJi  Lee  Mod.  18  N.  T.  8.  767. 

Acddent  Inaurazioe. 
Bee  IntvraTtct,  6-9. 

Accominodatioii  Paper. 

See  Negotiable  Jnitmmtntt,  8 

ACCORD  AND  SATISFAC- 
TION. 

See,  also,  RtUcue  and  DUehargt, 

Vtoof. 

In  an  action  by  an  assignee  of  a  firm  of 
brokers  for  a  balance  on  purchases  of 
stocks  for  defendant  by  them,  defendant 
alleged  and  testified  to  an  agreement  be- 
tween himself  and  one  of  the  members  of 
the  firm  that  the  firm  would  accept  in  set- 
tlement of  such  purchases  the  Individual 
"puts"  of  such  member.  The  latter,  al- 
though testifying  that  no  such  arrange- 
ment existed,  did  not  contradict  defend- 
ant's testimony  in  detail.  The  other  mem- 
bers of  the  firm  denied  any  such  agree- 
ment Held,  that  a  finding  of  a  referee 
against  the  existence  of  such  agreement 
should  be  sustained. — Wheeler  v.  Timpton, 
18  N.  Y.  a  640. 

Accoiintingr. 

See  BguUff,  9, 10;  Partnerehip,  10-18. 
By  personal  representatlTe,  see  Exeeutore 
and  Adminittratort,  4,  S. 

ACCOUNT  STATED. 

Effoot. 

1.  In  an  action  for  the  value  of  bark  sold 
and  delivered  by  plaintifl?  to  defendants, 
plaintiff  contended  that  the  bark  was  to  be 
measured  at  the  place  where  it  was  loaded 
on  the  cars  for  shipment,  while  defendants 
insisted  that  the  measurements  were  to  be 
made  at  the  tanneries  to  which  the  bark 
should  be  shipped.  After  all  the  bark  had 
been  delivered,  defendants  sent  plaintiff  a 
statement  showing  the  amount  delivered, 
according  to  the  measurements  at  the  tan- 
neries, the  payments  made  thereon,  with 
A  check  stated  to  be  in  full  of  the  balance 
as  shown  thereby.  Plaintiff  made  no  ob- 
jection to  the  account  at  the  time,  but  col- 
lected the  check  and  used  the  money. 
Seid,  that  plaintiff  was  estopped  after- 
wards to  deny  that  his  claim  was  paid  In 
full.— Schuyler  v.  Ross,  18  N.  Y.  S.  944. 

3.  In  such  case  the  account  was  prop- 
erly admitted  in  evidence  by  the  justice 
beiure  whom  the  cause  was  tried,  though 


the  answer  merely  pleaded  payment  it 
full,  and  did  not  plead  an  account  stated; 
Code  Civil  Proc.  S.  Y.  §  2948,  prorldic! 
that  a  variance  between  the  pleading  ao3 
proof  in  a  justice  court  shall  be  disregard- 
ed as  immaterial,  unless  the  court  is  sat- 
isfied that  the  adverse  party  haa  been  mit- 
led  thereby  to  his  prejudice. — Scbayler  r. 
Ross.  18  N.  Y.  8.  944. 

8.  Plaintiff  seeking  to  recover  against 
the  defendant,  as  survivor  of  a  partner- 
ship, on  an  alleged  account  statecf.  failed 
in  his  proof  of  copartnership.  Ifeld  thai. 
in  the  absence  of  proof  establishing  a 
ioint  liability,  defendant  was  not  solely 
liable  on  the  account  presented  to  him, 
though  he  had  retained  it  without  objee- 
tlon.— Kemp  v.  Peck,  18  N,  Y.  a  118. 

ACTION. 

See,  also.  Limitation  of  Aetiotu/  ParUet; 

Pleading;  Praetiee  in  Oivil  Ca*e»;   Vtntu 

in  CieU  Cote*. 

Abatement  of,  see  Abatemtnt  and  SevfpoL 

By  and  against  corporations,  see  Oorpora- 

Hon*.  9-11. 

firms,  see  PartnertMp,  IS,  IS. 

receiver,  see  Intolveney;  BeeeiMr*. 
unincorporated  societies,  see  Astoeia- 
tioni,  1. 
For  breach  of  covenant,  see  Oc«enatU»,  1,  t. 
conspiracy,  see  Contpiraey, 
fraud,  see  Fraud, 
libel,  see  Libel  and  Slander,  S-4. 
price  of  goods,  see  Sale,  7,  8. 
specific  performance,  soe  Specific  Per- 
formanee. 
On  bonds,  see  Attaehmmi,  7,  8;  Bail,  8,  t. 
contracts,  see  Contrae/e,  15-28. 
negotiable  paper,  see  Negotiable  Itutn- 

menu,  6-16. 
policies,  see  Jntwranee,  4;  Marine  In- 
luranee,  8,  4. 
Particular  forms,  see   Auumpeit;   Deceit; 
Sfjectment;  Replevin;  Trover  and  Omter- 
tion. 
To  quiet  title,  see  Quieting  TiOe. 

set  aside  conveyance,  set  Fra%d*lent 
Oonveyaneee,  5-18. 

Form  of  action. 

1.  An  application  by  the  receiver  of 
taxes  of  JNew  York  city  for  the  enforce- 
ment of  a  tax  on  personal  property  is  not 
a  civil  action,  as  it  is  commenced  by  an 
order  to  show  cause  why  defendant  shonld 
not  be  committed  for  contempt,  and  not 
by  the  service  of  a  summons, — the  mode  is 
which  civil  actions  are  directed  to  be  oom- 
menced  by  Code  Civil  Proc.  K.  Y.  §  416; 
but  it  is  a  special  proceeding,  which  is  de- 
fined by  section  8884  as  Including  all  civil 
prosecutions  which  do  not  fall  within  ths 
definition  of  "actions."— McLean  v.  Jeph- 
son,  18  N.  Y.  &  834. 
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Election. 

3.  Where  a  complaint  containB  allega- 
tions vhich  entitle  plaintiff  to  proceed  as 
for  a  nuisance  as  well  as  for  a  trespass, 
and,  defendant  being  entitled  to  a  jury, 
trial  of  the  action  proceeded  as  one  upon 
a  nnisance,  it  was  matter  of  right,  before 
proceeding  with  the  trial,  that  plaintiff 
should  be  compelled  to  elect  upon  which 

ground  he  proceeded. — Libmann  t.  Han- 
attan  El.  Ry.  Co.,  18  N.  Y.  8.  878. 
8.  Where  a  motion  of  defendants,  that 
plaintiff  should  elect  under  which  of  two 
counts  be  should  proceed,  was  improper- 
ly denied,  the  fact  that  defendants  pro- 
ceeded with  the  trial  in  no  way  impaired 
their  rights,  or  took  away  the  valid  ex- 
ception which  they  took  upon  the  denial 
of  their  motion  to  compel  plaintiff  to 
elect. — Libmann  t.  Manhattan  £L  Ry.  Co., 
13  N.  Y.  a  878, 

Splitting. 

4.  An  assignee,  under  separate  and  dis- 
tinct assignments  of  different  Installments 
of  royalties,  for  distinct  periods  of  time, 
under  a  contract,  may  maintain  separate 
actions  for  such  separate  installments,  and 
a  judgment  In  one  such  action  does  not 
merge  the  other  cause  of  action. — Miller 
▼.  Union  Switch  &  Signal  Co.,  18  K.  Y.  a 
711. 

ADJOININa  LAND-OWN- 
ERS. 

Inabilities  inter  se. 

Where  defendant  placed  sand  on  his  lot 
against  the  brick  wall  of  his  neighbor's 
building,  and  the  pressure  injured  the  wall, 
lie  is  liable  therefor.— Davis  t.  Evans,  18 
N.  Y.  a  487. 

Administration. 

Bee  JBxMUtor*  and  Administrator*. 

Admiralty. 

See  Mariiu  Intwranc*. 

Admission. 
See  SMdenu,  8-8. 

Affidavit. 
For  attachment,  see  Attachmmt,  8-4L 

Agency. 

Bee  Prineipal  and  AgmU. 

Alcoholic  Liquors. 

Bee  IntaxieaUng  Liguort. 


I  Amendment. 

See  PUading,  IS-ia 

Of  Judgment,  tee  Jvdgmmt,  18-UL 

ANIMALS. 

Iqjuriee  by  dogs. 

1.  While  plaintiff  was  at  defendant's 
house  in  the  day-time  for  a  legitimate  pur- 
pose he  was  attacked  by  four  dogs  owned 
by  defendant,  and  severely  lacerated.  A 
servant  of  defendant  said  that  he  would 
not  go  to  the  place,  though  the  dogs  knew 
bim,  and  defendant's  wife  told  plaintiff 
that  she  did  not  want  him  to  come  to  the 
house  for  fear  of  the  dogs.  One  of  the 
dogs  had  formerly  bitten  another  person 
in  the  presence  of  defendant  HM,  that  a 
verdict  for  plaintiff  was  sustained  by  the 
evidence.— Jacohy  ▼.  Ockerhaasen,  18  N. 
Y.  8.  499. 

Trespassing  animals. 

2.  In  an  action  for  damages  caused  by 
defendant's  cattle  trespassing  on  plaintiff's 
land,  it  appeared  (hat  the  cattle  escaped 
from  defendant's  premises  through  an 
opening  in  the  fence  between  defendant 
and  one  H.,  and  thence  upon  plaintiff's 
land.  Plaintiff  had  been  accustomed  to 
pass  through  such  opening,  and  over  a 
temporary  road  on  defendant's  land,  to  the 
highway,  without  objection,  but  it  did  not 
appear  that  plaintiff  made  the  opening  in 
the  fence.  Meld,  that  defendant  was  liable. 
— Taber  v.  Cruthers,  18  N.  Y.  a  448. 

Answer. 

See  Pl*aAing,  4-7. 

AFFEAIi. 

See,  also,  Cerfiorari;  Ntu  TridL 
Costs  on  appeal,  see  OotU,  81-S4. 

Wlien  appeal  lies. 

1.  In  an  action  in  the  city  court  of  New 
York  on  a  note,  by  the  payees  against  an 
indorser,  it  being  a  Question  for  the  jury, 
on  the  evidence,  whether  defendant  in- 
dorsed the  note  to  give  the  maker  credit 
with  plaintiffs,  the  court  charged  Uie  jury 
that,  if  plaintiffs  took  the  note  in  reliance 
on  the  indorsement  of  defendant,  he  was 
liable,  and  that,  if  they  believed  the  testi- 
mony of  one  of  the  plaintiffs,  plaintiffs 
were  entitled  to  a  verdict  Heid  that,  for 
the  error  in  these  instructions,  the  court 
of  common  pleas,  on  appeal  thereto  from 
a  Judgment  for  plaintiffs,  must  reverse  the 
Judgment,  even  though  the  evidence  might 
show  that  plaintiffs  were  entitled  to  re- 
cover, and  that  therefore  leave  to  appeal 
to  the  court  of  appeals  from  such  judg- 
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ment  of  revenal  shonld  not  be  eituited. — 
Wvckoff  V.  WilBon.  18  N.  Y.  8.  818. 
2.  An  appeal  will  not  He  in  a  8Dit  for  a 

Esrtnership  acconntinE  where  the  cause 
as  been  referred,  and  Uie referee  has  held 
that  there  has  been  a  settlement,  and  ex- 
cluded parol  evidence  as  on  an  accounting, 
but  has  not  made  afindinf;  as  to  the  settle- 
ment—Applebee  y.  Duke,  18  K.  T.  8.  989. 
8.  In  New  York,  where  a  case  InToIves 
BO  new  question  of  law,  and  the  decision 
of  the  court  of  common  pleas  is  only  an 
application  of  well-settled  principles,  an 
appeal  to  the  court  of  appeals  will  not  be 
•Uowed.— Claflin  y.  Flack,  18  N.  Y.  a  916. 

Who  may  appeal. 

4.  Pursuant  to  a  decision  on  appeal  from 
a  judgment  that  it  sboald  be  reversed  un- 
less plaintiff  should  stipulate  to  reduce  his 
recovery  to  a  certain  sum,  in  which  case 
the  Judgment  should  be  affirmed,  plaintiff 
gave  the  stipulation,  and  entered  jndgment 
for  the  reduced  sum.  Held,  that  he  there- 
by waived  the  right  to  a  further  appeal  from 
the  Judgment. --Sperrv  v.  Billman,  18  K. 
T.  8.  271. 

Appealable  judgments  and  orders. 

6.  A  motion  that  plaintiff  be  directed  to 
enter  final  judgment,  and  that  the  collec- 
tion of  costs  awarded  to  plaintiff  on  an  ap- 
peal from  an  order  in  the  action  be  stayed, 
was  denied  as  to  the  entry  of  Judgment, 
and  granted  as  to  the  stay.  W«lS,  that 
plaintiff  might  appeal  from  so  much  of  the 
order  as  stayed  the  collection  of  the  costs. 
The  right  to  take  such  appeal  was  not 
waived  by  allowing  the  other  part  of  the 
order  to  stand.— Mclntyre  v.  German  Sav. 
Bank.  18  K.  Y.  8.  674. 

6.  The  provision  of  Code  Civil  Proc.  X. 
Y.  g  680,  that  to  entitle  a  plaintiff  to  a  war- 
rant of  attachment  "be  must  show  by  affi- 
davit, to  the  satisfaction  of  the  Judge, "  the 
requisite  jurisdictional  facts,  does  not  make 
the  determination  of  the  sufficiency  of  the 
allegations  of  those  facts  a  matter  of  dis- 
creUon,  so  that  it  is  not  reviewable  on  ap- 
peal.—8teel  V.  Raphael,  18  N.  Y.  8.  664. 

Notice  of  appeal. 

7.  Where  a  notice  of  appeal  was  season- 
ably and  properly  served  on  the  adverse 
party,  the  supreme  court,  under  the  au- 
thority expressly  vested  in  it  by  Code  Civil 
Proc.  W.  Y.  8  1808,  may  permit  the  notice 
of  appeal  to  oe  served  on  the  clerk  of  the 
court  after  the  time  limited  by  law.  Re> 
versed  In  11  N.  Y.  8.  a59.— Livingston  v. 
New  York  EL  E.  Co.,  18  N.  Y.  8.  706. 

Beoord. 

8.  The  certificate  to  a  case  on  appeal  that 
it  contains  all  the  evidence  taken  upon  the 
trial,  means  all  of  the  material  evidence; 


and  where  the  proposed  case  doea  not  fairly 
present  the  testimony  the  lespondent 
should  propose  smenaments,  and  it  then 
becomes  the  duty  of  the  Judge  to  settle  the 
case.  In  the  absence  of  such  amendments, 
and  bad  faith  on  the  part  of  appellant,  the 
court  is  not  Justified  in  striking  from  the 
case  the  certificate  that  it  contains  all  the 
evidence.— Renwick  v.  New  York  KL  B. 
Co.,  18N.  Y.&60a 

Beyiev. 

9.  On  appeal  from  an  order  dismissing 
appellant's  application  for  mandamuM  to 
compel  the  board  of  police  commissioners 
to  print  his  name  as  candidate  for  the  oflSce 
of  alderman  on  two  sets  of  ballots,  the 
merits  will  not  be  considered  where  the  or- 
der was  made  after  the  election  had  taken 
place,  as  no  advantage  can  result  to  appel- 
lant—In re  Schwager,  18  N.  Y.  8.  881 

10.  Sureties  for  performance  of  a  con- 
tract for  work  brought  suit,  alleging  that 
the  work  had  been  abandoned  by  the  con- 
tractor and  performed  by  them,  with  the 
consent  of  tne  other  party  to  the  contract 
and  recovered  Judgment  against  the  latter 
for  the  compensation  agreed  on.  Beld,  on 
appeal  from  such  Judgment,  that  an  objec- 
tion that  plaintiffs  had  not  shown  an  as- 
signment to  them  of  the  contract  was  ob- 
viated by  an  oral  stipulation  by  counsel 
on  the  argument  that  the  court  shonld 
dispose  of  the  appeal  as  though  plain- 
tiffs were  properly  assignees  of  the  con- 
tract, and  that  the  pleadings  should  be 
amended  to  show  an  allegation  and  ad- 
mission of  such  assignment;  the  appellate 
court  having  power  to  allow  such  amend- 
ment.—Toop  T.  City  of  New  York,  18  N. 
Y.  8.  280. 

11.  On  the  trial  each  party  requested  the 
direction  of  a  verdict  in  his  own  favor. 
The  court  denied  the  request  of  defend- 
ant, directed  a  verdict  for  plaintiff,  and  or- 
dered defendant's  exceptions  to  both  rul- 
ings to  be  heard  at  the  general  term.  Held 
that,  on  the  hearing  of  the  exceptional 
only  questions  of  law  could  be  considered, 
and  questions  of  fact,  on  which  there  was 
a  conflict  of  evidence,  were  not  before  the 
court. — Davies  v.  New  York  Concert  Co., 
18  N.  Y.  6.  789. 

—  ObJeotions  not  raised  below. 

13.  In  an  action  by  a  real-estate  broker 
for  commissions,  the  amount  was  paid  into 
court,  and  an  order  of  interpleader  was 

ranted  in  favor  of  a  rival  broker,  with 

30  costs,  which  were  paid  out  of  the  fund. 

Teld,  that  an  instruction  to  bring  in  a  ver- 
dict in  faror  of  the  successful  par^  for 
the  entire  amount  of  the  fnnd  could  not 
be  assigned  as  error  for  the  first  time  on 
appeal,  where  the  Judge's  attention  at  the 
trial  had  not  been  called  to  the  fact  that 


Digitized  by 


Google 


INDEX. 


965 


the  190  costs  had  been  paid  therefrom; 
but  that,  to  prerent  injuatice.  the  Judg- 
ment would  be  modified  by  the  deduction 
of  190.— Brojrer  y.  Rltter,  18  N.  T.  8. 674 

18.  Where  there  are  no  ezceptiona  to 
the  charge  to  the  Jury,  and  no  request  to 
■ubmit  particular  qneations  to  them,  there 
can  be  no  review,  on  appeal,  of  the  cor- 
rectnesa  of  the  charge  or  of  anything  con- 
nected with  the  submission  of  the  case  to 
the  Jury.— Rockwell  ▼.  Hurst.  18  N.  T.  S. 
S90. 

14  An  objection  that  on  the  entry  of  an 
order  setting  aside  a  verdict  as  excessive 
no  condition  was  made  as  to  payment  of 
costs,  comes  too  late  when  taken  for  the 
first  time  on  appeal. — Feiber  ▼.  Lester,  18 
N.  Y.  8.  889. 

15.  On  appeal  from  a  judgment  entered 
on  the  report  of  a  referee,  where  no  ex- 
ceptions were  filed  to  the  report  as  pro- 
Tided  by  Code  Civil  Froc.  N.  Y.  §§  9»8, 994, 
only  exceptions  taken  at  the  trial  can  be 
reviewed.— Rosenstock  t.  Hoggarty,  18  N. 
Y.  8.  83& 

16.  The  court  having  held,  on  a  motion 
for  a  nonsuit,  that  the  action  could  not  be 
maintained  as  the  complaint  then  stood, 
plaintiff  asked  leave  to  amend,  which  was 
granted  on  terms,  and  in  default  of  com- 
pliance therewith  the  complaint  was  or- 
dered to  be  dismissed.  Held  that,  though 
plaintiff  excepted  to  the  terms  imposed,  be 
accepted  the  other  provisions  of  the  order, 
and  was  bound  thereby. — Austin  v.  Wsu- 
ful,  18  N.  Y.  8. 184. 

17.  An  objection  that  an  application  for 
leave  to  issue  execution  should  have  been 
upon  affidavit,  as  prescribed  by  statute, 
instead  of  by  petition,  is  not  available  on 
appeal,  if  not  taken  in  the  court  below. — 
In  re  Holmes,  18  N.  Y.  8.  100. 

18.  An  objection  of  variance,  not  made 
at  the  trial,  is  not  available  on  apoaal.— 
Tallman  v.  Earle.  18  N.  Y.  8. 806;  Niebuhr 
▼.  Schreyer,  Id.  809. 

19.  An  interlocutory  Judgment,  which 
sustained  plaintiffs'  claim  to  a  lien  on  part 
of  a  fund  in  the  hands  of  a  receiver  in  the 
action,  ordered  a  reference  to  determine 
the  rights  as  between  themselves  of  various 
defendants  claiming  the  residue  of  the 
fund,  and  no  objection  to  such  reference 
was  made  at  the  time  or  an  appeal  taken 
from  the  interlocutory  judgment.  Held 
that,  on  appeal  from  a  final  judgment  on 
confirmation  of  the  referee's  report,  the 
question  whether  such  reference  was 
strictly  regular  would  not  be  considered. 
— Drexel  v.  Pease,  18  N.  Y.  8.  774 

20.  The  objection  that  a  complaint  does 
not  sufficiently  state  a  cause  of  action  can- 
not be  taken  in  an  appellate  court,  when 
not  made  by  demurrer  or  motion  for  dis- 
missal at  the  time  of  trial. — Hinds  t.  Kel- 
logg, 18  N.  Y.  8.  923. 


Bevlew— Disoretlon  of  trial  court. 

21.  In  an  action  for  personal  injuries 
from  an  aoddent,  plaintiff  testified  that, 
although  never  sick  before  the  accident, 
he  since  then  had  had  headaches  and  bad 
feelings  in  the  morning;  and  a  motion  by 
defendant  to  strike  out  the  testimony  aa 
to  such  bad  feelings,  because  indefinite 
and  not  shown  to  be  connected  with  the 
accident,  was  denied.  Held,  that  this  was 
not  ground  of  reversal;  the  striking  out 
of  testimony  admitted  without  objection 
bemg,  to  a  certain  degree,  discretionary. 
—Doyle  ▼.  Manhattan  Ry.  Co.,  18  N.  Y.  8. 
688. 

22.  The  setting  aside  of  a  default  taken 
at  the  trial  term,  on  plaintiff  failing  to  ap- 
pear, is  discretionary  with  the  court,  and 
cannot  be  reviewed  on  appeaL— Traitteur 
V.  Levingston,  18  N.  Y.  8.  608. 

—  FresamptlonB. 

S8.  Where  the  case  on  appeal  from  an 
order  setting  aside  a  verdict  and  directing 
a  new  trial  fails  to  state  that  all  the  evi- 
dence has  been  included  in  It,  the  pre- 
sumption arises  that  there  was  other  proof 
fully  warranting  the  action  of  the  court. 
—Feiber  v.  Lester,  18  N.  Y.  B.  889. 

94.  In  the  absence  of  an  express  finding 
of  a  fact  necessary  to  the  support  of  a  J  udg- 
ment,  the  court  on  appeal  will  not  pre 
some  that  snch  fact  was  found  by  the  trial 
court,  where  the  evidence,  upon  examina- 
tion, appears  plainly  insufficient  to  support 
such  a  finding.— Rossi  t.  MacEellar,  18  K. 
Y.  8.  827. 


—  Weight  and 
denoe. 


Buffloienoy  of  eri- 


25.  On  the  question  whether  notice  to 
terminate  a  contract  was  given  by  defend- 
ant to  plaintiff,  defendant  and  two  wit- 
nesses testified  that  snch  notice  was  given, 
and  the  fact  was,  in  effect,  admitted  bv 

Elaintiff  on  cross-examination,  although 
e  denied  that  defendant's  witnesses  were 
present  at  the  conversation  sworn  to  by 
them.  Held,  that  a  finding  by  the  jury  that 
such  notice  was  not  given  could  not  be 
sustained.— Gilbert  V.  Quinlan,  18  N.  Y.  8. 
»$71. 

26.  Where  the  issues  raised  were  entire- 
ly of  fact,  and  the  evidence  contradictory, 
and  the  charge  to  the  jury  fully  stated  such 
issues,  the  verdict  should  not  bedisturbed. 
—Hall  V.  Canary,  18  N.  Y.  a  682. 

27.  Where  the  evidence  is  conflicting, 
and  no  errors  were  made  in  receiving  or 
excluding  evidence,  the  Judgment  will  be 
affirmed.— Hart  v.  Wilder,  18  N.  Y.  8.  816. 

28.  The  omission  from  a  case  on  appeal 
of  any  statement  that  it  contains  all  the 
evidence  precludes  a  review  of  the  facta. 
— Claflin  V.  Flack,  18  N.  Y.  8.  269. 
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99.  The  conrt  of  common  pleu  hu  no 
JuriBdictlon,  on  appeal  from  a  Jadgmentof 
the  general  term  of  the  city  court  affirm- 
ing a  judgment  of  that  court  on  a  verdict, 
to  entertain  objections  that  the  verdict  Ib 
against  the  weight  of  evidence,  or  that  the 
damages  are  excessive.— Davidson  Steam 
Pump  Co.  V.  Peerless  Manuf'g  Co.,  18  N. 
Y.  a  268. 

80.  Where  the  evidence  is  conflicting, 
the  finding  of  the  referee  will  not  he  dis- 
turbed on  appeal.— Barry  v.  Coville.  18  N. 
T.  S.  4;  Eemp  v.  Peck.  Id.  US;  Vanderzee 
V.  Herman,  Id.  164;  Bailey  ▼.  Olaflin,  Id. 
230. 

81.  Where  a  referee  excludes  evidence 
as  inadmissible,  the  supreme  court,  on  ap- 
peal, after  holding  it  competent,  cannot 
pass  on  its  weight— Applebee  ▼.  Duke,  18 
N.  Y.  8.  929. 

82.  An  order  vacating  an  attachment  is- 
sued against  the  property  of  an  alleged 
non-resident  will  not  be  disturbed  by  the 
general  term,  although,  if  the  question  as 
to  where  defendant  resided  had  been  pre- 
sented originally  to  that  court  upon  the 
affidavits  contained  in  the  record,  it  might 
have  come  to  a  different  conclusion  from 
that  arrived  at  by  the  special  term. — Pren- 
tiss V.  Butler.  18  N.  Y.  S.  757. 

33.  When  it  does  not  appear  that  the 
findings  of  the  referee  are  not  supported 
by  the  evidence,  or  that  tbey  are  not  in 
accordance  with  the  weight  of  tbe  evi- 
dence, tbey  will  not  be  disturbed  on  ap- 
Seal.— Edwards  v.  City  of  Watertown,  13 
r.  Y.  S.  809. 

Beriew — BulingB  on  evidenoe. 

84.  The  exclusion  of  testimony  to  a  mat- 
ter settled  by  the  party's  own  contract,  on 
which  the  action  is  brought,  is  not  error. 
— Rocliwell  v.  Hurst,  18  N.  Y.  8.  290. 

85.  Error  in  admitting  incompetent  evi- 
dence of  a  cause  of  action  is  not  obviated 
by  the  facts  that  tbe  claim  was  otherwise 
abundantly  established,  and  was  not  chal- 
lenged by  evidence  to  the  contrary;  nor 
by  the  fact  that  it  was  merely  cumulative. 
—Griggs  V.  Smith,  18  N.  Y.  8.  27& 

Harmless  error. 

86.  An  exception  to  the  exclusion  of  a 
question  to  a  witness  is  not  ground  of  re- 
versal, on  appeal,  where  subsequent  testi- 
timony  of  the  witness  fully  answers  all 
that  was  called  for.— Taylor  v.  Taylor,  18 
N.  Y.  8.  55. 

37.  In  an  action  for  the  balance  due  on 
purchase  of  stocks,  the  admission  in  evi- 
dence of  entries  of  the  transactions  in  the 
books  of  the  firm,  although  such  entries 
were  not  binding  on  defendant,  was  not 
ground  of  reversal  of  a  judgment  against 
him,  where  it  appeared  that  such  proof 
could  have  bad  no  effect  on  tbe  determi- 
nation of  the  question  of  fact  injuijious  to 


defendant— Wheeler  v.  TimpsoB.    18  N. 
Y.  a(MO. 

88.  The  exclnsion  of  a  general  qaestioa 
to  a  witness  as  to  the  effect  of  an  elevated 
railroad  station  on  the  rental  valae  of 
property  In  the  vidnity  for  the  lianor  bas- 
iness  la  aot  ground  of  reversal,  wnere  the 
witness  was  afterwards  allowed  to  tes- 
tify as  to  the  effect  of  the  particnlar  sta- 
tion in  question  on  his  liquor  boainess. 
half  a  block  distant— Moaa  v.  Uanbattan 
Ry.  Co.,  18  N.  Y.  a  46. 

89.  Allowing  a  question  to  a  witaeaa 
shown  to  have  been  in  the  service  of  the 
post-office,  as  to  the  circumstance!  nnder 
which  he  went  into  the  post-office,  al- 
though immaterial,  is  not  ground  for  re- 
versal, where  it  appears  that  no  injary  to 
the  appellant  resulted.— Taylor  ▼.  TiLylor. 
18  N.  Y.  8.  55. 

40.  A  police  officer,  who  bad  testified  as 
to  tbe  circumstances  of  defendant's  arrest 
in  Chicago,  was  cross-examined  as  to  his 
previous  official  history.  On  re-examina- 
tion he  was  asked,  "Are  you  one  of  tbe  of- 
ficers that  was  in  the  Haymarket  riot  at 
Chicago,  blown  up  by  the  bomb-shelli?' 
to  which  he  replied,  over  defendant's  ob- 
jection, "I  was  one  of  the  men  who  were 
in  that  riot "  Held,  that  such  testimony, 
though  immaterial,  was  not  prejudicial  to 
defendant.— People  v.  Sweeney,  18  N.  Y. 
S.  26. 

Objectiona  waived. 

41.  The  objection  that  an  appeal  from 
an  order  striking  out  a  pleading  as  sham 
has  been  waived  by  the  service  of  an 
amended  pleading  can  only  be  raised  by 
motion  to  dismiss  the  appeal — Barney  v. 
King,  18  N.  Y.  B.  685;  Id.  687. 

42.  Any  irregularity  in  the  entry  of  a 
judgment  is  waived  by  appeal  upon  the 
merits.— Hinds  v.  Kellogg,  IS  K.  'T.  a  932L 

43.  Where  an  order  appointing  commis- 
sioners under  Laws  K.  Y.  1888,  c.  113,  as 
amended  by  Laws  1884,  c.  281,  to  assess 
damages  to  property  resulting  from  a 
change  of  the  grade  of  the  street  on  which 
such  property  abuts,  is  not  appealed  from, 
the  question  whether  there  has  been  such 
a  change  of  grade  as  is  contemplated  by 
statute  IS  waived,  and  cannot  be  considered 
on  appeal  from  an  order  confirming  the 
award  of  the  commissioners. — In  re  My- 
rick,  18  N.  Y.  8.  948. 

Stay. 

44.  Where  notice  of  appeal  from  a  judg- 
ment has  been  served  pursuant  to  Code 
Civil  Proc.  N.  Y.  S  1297,  providing  for  ap- 
peals after  death  of  adverse  party,  but  none 
of  the  subsequent  proceedings  have  been 
taken,  the  appeal  does  not  operate  as  a 
stay.— Barley  v.  Roosa,  13  N.  Y.  a  209. 

45.  An  undertaking  for  staying  an  exe- 
cution pending  an  appeal  to  the  general 
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term  or  court  of  appeals.  In  a  apecial  pro- 
ceeding, muBt  be  in  the  form  prescribed  by 
Code  Civil  Proc.  N.  Y.  §  1327,  for  sUying 
proceedings  on  appeal  from  an  order  di- 
recting the  payment  of  a  sum  of  money, 
as  the  provisions  of  this  section  are  ren- 
dered applicable  to  stay  of  proceedings  on 
appeal  in  special  proceedings,  by  sections 
l&l,  I860.— In  re  Ciancimino,  18  N.  T.  a 
886. 
Dismissal. 

46.  An  appeal  from  a  judgment  on  a  ver- 
dict on  which  no  case  is  filed,  as  required 
by  Code  CItJI  Proc.  N.  Y.  §  997,  will  not 
be  considered. — Clason  ▼.  Baldwin,  18  N. 
Y.  8.  78. 

47.  On  the  trial  of  an  action  against  an 
executrix  before  a  referee,  he  found,  as  a 
conclusion  of  law.  against  the  defendant 
individuallT,  but  in  his  report  omitted  to 
direct  the  judgment  to  be  entered  there- 
upon, as  required  by  Code  Civil  Proc.  N. 
X.  %  1022.  Judgment  was  entered  against 
the  defendant  as  executrix.  Held,  that 
though  the  referee's  finding  of  fact  did 
not  authorize  his  conclusion  of  law  against 
the  defendantindividually,  but  established 
a  prima  facie  case  against  her  as  executrix, 
the  judgment  was  unauthorized  and  irregu- 
lar, and  that  the  appeal  therefrom  on  the 
merits  must  be  dismissed,  without  preju- 
dice, however,  to  defendant's  right  to  ap- 
peal when  the  judgment  had  been  properly 
entered.— Clason  v.  Baldwin,  18  N.  V.  a 
871. 

48.  An  appeal  will  not  be  dismissed  on 
the  ground  that  since  it  was  talien  the  ap- 
pellant has  brought  an  action  to  recover 
upon  the  cause  of  action  set  up  in  his 
counter-clfaim.itappearingthatthecounter- 
claim  was  striclcen  out  for  failure  to  fur- 
nish a  bill  of  particulars  thereof. — O'Brien 
V.  Smith,  18  N.  Y.  B.  410. 

49.  An  appeal  from  an  order  denying  a 
motion  for  leave  to  file  a  supplemental  an- 
swer, pleading  in  bar  a  judgment  entered 
against  a  co-defendant,  will  be  dismissed 
where  it  appears  that  the  judgment  was. 
by  consent  of  the  parties  thereto,  vacated 
before  the  appeal  was  taiien,  of  which  ap- 

Sellant  had  notice. — Schmohl  v.  Fusco,  18 
r.  Y.  8.  583. 

Mandate  and  proceedings  below. 

60.  On  appeal  from  a  judgment  for  plain- 
tiff on  verdict  for  damages,  the  judgment 
was  reversed,  and  a  new  trial  ordered,  for 
error  in  refusing  a  request  for  an  instruc- 
tion, the  court  holding  that,  but  for  such 
error,  the  verdict  should  not  be  disturbed. 
Held  that,  on  the  new  trial,  the  evidence 
being  substantially  the  same,  a  request  for 
an  instruction  that  the  damages  should  be 
no  more  than  nominal  was  properly  re- 
fused.- Scott  V.  Central  Park,  K.  &  £.  R. 
By.  Co.,  18  N.  Y.  B.  69. 


Liabilities  on  appeal-bond. 

61.  Plaintiff  obtained  a  judgment  against 
a  railroad  company  in  the  supreme  court 
for  $8,669.08,  which  was  affirmed  by  the 
general  term,  and  judgment  entered  for 
1122.97  costs.  On  appeal  to  the  court  of 
appeals,  the  undertaKing,  signed  by  de- 
fendants, recited  the  judgment  of  the  gen- 
eral term  against  the  railroad  company  for 
$122.97,  costs  of  affirmance,  and  bound  de- 
fendants "to  pay  all  costs  and  damages 
which  may  be  awarded  against  it  [appel- 
lant] on  said  appeal,  not  exceeding  $600," 
should  the  judgment  be  affirmed  or  the  ap- 
peal dismissed.  Code  Civil  Proc.  N.  Y  § 
1882,  provides  that,  "where  the  judgment 
or  order  from  which  an  appeal  is  taKen  to 
the  court  of  appeals  affirms  a  judgment  or 
order,  •  ♦  •  the  undertaking  must  be 
the  same  as  if  the  judgment  or  order  from 
which  the  appeal  is  taken  was  to  the  same 
effect  as  the  judgment  or  order  so  af- 
firmed. "  Held,  that  the  undertaking  did  not 
require  defendants  to  paythe  original  judg- 
ment, but  only  the  judgment  tor  costs. — 
McElroy  v.  Munford,  18  N.  Y.  8.  487. 

APPEARANCE. 

Effect. 

1.  The  summons  In  an  action  was  per- 
sonally served  in  Q.  county.  There  was  a 
general  appearance  and  demand  for  a  copy 
of  the  complaint,  which  laid  the  venue  in 
Q.  county,  and  stated  that  both  parties  re- 
sided there.  The  answer  made  no  issue  as 
to  defendant's  residence.  Held,  that  de- 
fendant submitted  to  the  jurisdiction  in  Q. 
county.— Donnelly  v.  Woolsey,  13  N.  Y.  S. 
488. 

2.  In  an  action  against  a  corporation, 
plaintiff,  after  expiration  of  its  charter, 
moved  to  continue  the  action  against  the 
directors  who  were  in  office  at  the  time  of 
the  expiration,  but  notice  of  the  motion 
was  served  on  two  only  of  the  directors. 
Defendant's  attorneys  appeared,  and  con- 
sented to  an  adjournment.  Held,  that 
there  was  an  appearance  for  all  the  pur- 
poses of  the  motion. — Grafton  v.  Union 
Ferry  Co.,  18  N,  Y,  8.  87a 

ABBITBATION  Ain> 
AWARD. 

Betting  aside  award. 

1.  The  court  cannot  acquire  jurisdiction 
to  set  aside  an  award  made  in  execution  of 
an  agreement  between  parties,  and  not  in 
pursuance  of  a  submission  under  Code 
Civil  Proc  N.  Y.  §§  2866,  2374,  otherwise 
than  by  action;  and  an  order  denying  a 
motion  to  vacate  such  award  will  be  re- 
versed, and  the  motion  dismissed. — In  re 
Di  Carlo,  18  N.  Y.  a  88. 
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S.  The  facta  that  an  arbitrator,  under  a 
statutory  submisgion,  was  a  cousin  to  one 
of  the  parties,  (being  also  a  cousin  to  the 
other:)  was  a  guest  at  his  house  during  the 
hearing  of  the  controversy,  though  nomi- 
nated by  the  other  party ;  and  the  omission 
of  the  arbitrator  to  have  one  of  the  par- 
ties sworn  to  the  accounts  presented  by 
him,  no  request  therefor  having  been  made 
by  the  other, — are  not  sufficient,  in  the  ab- 
sence of  evidence  of  andue  partiality  or 
fraud  on  the  part  of  the  arbitrator,  to  war- 
rant vacating  his  award.— McGregor  ▼. 
Sprott,  18N.  T.  ai»l. 
Cost. 

8.  By  the  terms  of  a  submission,  a  de- 
posit with  a  trust  company  was  made  as 
security  for  any  award  to  be  made  "in  said 
arbitration, "  and  was  payable  by  the  trust 
company  "in  accordance  with  any  judg- 
ment that  may  be  entered  upon  such 
award."  Reld,  that  this  agreement  was 
within  Code  Civil  Proc.  N.  Y.  §  2884,  pro- 
viding that,  where  a  party  revokes  a  sub- 
mission, any  other  party  thereto  "may 
maintain  an  action  against  him,  and  also 
against  his  sureties,  if  any,  upon  the  sub- 
mission or  any  instrument  collateral  there- 
to, "  for  the  costs  and  expenses  and  dam- 
ages incurred  in  preparing  for  the  arbitra- 
tion and  in  conducting  the  proceedings  to 
the  time  of  the  revocation. — Union  Ins.  Co. 
of  Philadelphia  v.  Central  Trust  Co.  of 
New  York,  18  N.  T.  B.  17. 

Armament  of  CtounseL 

Bee  Trial,  8. 

ABBEST. 

In  oivll  actions. 

1.  Code  Civil  Proc.  N.  Y.  §  699,  which  re- 
quires plaintiff,  on  obtaining  an  order  of 
arrest,  to  give  an  undertaking,  conditioned 
that,  if  defendant  recovers  judgment, 
plaintiff  will  pay  all  costs  awarded  to  de- 
fendant, and  all  damages  which  the  latter 
may  sustain  by  reason  of  the  arrest,  was 
intended  to  secure  indemnity  to  an  ar- 
rested defendant  only  to  the  extent  to 
which  he  may  have  been  inconvenienced 
and  may  have  suffered  expenses  over  de- 
fendants not  arrested;  and  hence,  where 
two  defendants,  one  of  whom  only  was  ar- 
rested, have  recovered  a  joint  judgment 
for  costs  in  the  original  action,  the  arrested 
defendant  cannot  recover  such  costs  in  an 
action  on  the  undertaking.  Following 
Sutorius  V.  North,  ante,  567.— Bperry  v. 
Hellman,  18  N.  Y.  B.  899. 

2.  The  plaintiff  was  arrested  on  civil 
process,  as  defendant  in  an  action  wherein 
the  complaint  was  dismissed  by  default. 
Held,  that  the  dismissal  of  said  action 
ended  his  liability  to  arrest  therein,  and 


that  he  was  not  entitled  to  damages  for 
expenses  for  counsel  fee*  thereafter  in- 
curred by  him  when  aald  salt  was  reopened 
and  prosecuted  to  an  appeal  by  the  sure- 
ties upon  the  undertaklngfor  his  arrest.— 
Bperry  v.  Hellman,  18  N.  Y.  S.  899. 

8.  The  affidavit  on  which  an  order  of  ar- 
rest was  granted  alleged  frandnlent  rep- 
resentations by  defendant  that  an  «aaocia- 
tion  had  been  duly  incorporated,  whereby 
plaintiff  was  induced  to  expend  money, 
time,  and  labor  in  aid  of  its  organization, 
and  in  the  conduct  of  its  bnsinesa.  irhen. 
in  fact,  the  secretary  of  state  had  refoaed 
to  file  the  certificate  of  incorporation:  but 
it  appeared  that  the  action  was  broasht  to 
recover  for  moneys  expended  before,  as 
well  as  after,  the  time  of  the  alleged  in- 
corporation. Held  that,  as  defendant  was 
not  liable  to  arrest  in  respect  of  money  ex- 
pended before  any  fraudulent  representa- 
tion by  him  was  alleged,  the  order  of  ar- 
rest must  be  vacated. — McDonald  t.  Oon- 
vis,  18  N.  Y.  a  82. 

4L  In  an  action  to  recover  possession  of 
personal  property  wrongfully  detained  by 
defendant,  or  its  value,  with  damages  for 
Its  detention.where  the  complaint  do«w  not 
contain  the  allegation,  required  by  Code 
Civil  Proc.  N.  Y.  §  649,  to  authorize  an  or- 
der of  arrest  in  such  an  action,  that  tiie 
Sroperty  "has  been  concealed,  removed,  or 
isposed  of  so  that  it  cannot  be  found  or 
taken  by  the  sheriff, "  etc.,  an  order  of  ar- 
rest cannot  be  sustained  under  the  provis- 
ion of  thesame  section  that  defendant  may 
be  arrested  in  sin  action  "to  recover  dam- 
ages for  an  injury  to  property,  indnding 
the  wrongful  taking,  detention,  or  conver- 
sion of  personal  property." — Hongh    v. 
Folmsbee,  18  N.  Y.  a  281. 

6.  An  order  of  arrest  against  a  woman 
under  Code  Civil  Proc.  g  S6S,  for  willful 
injury  to  property,  the  injury  consisting 
in  the  tearing  out  and  removal  of  certain 
fixture*  from  a  house  leased  by  defendant, 
is  properly  vacated  where  defendant's  affi- 
davits to  the  effect  that  all  the  changes 
complained  of  were  made  with  the  consent 
of  the  lessor  or  plaintiff  as  receiver  of  the 
premises  are  not  denied  by  plaintiff,  al- 
though full  opportunity  was  given.  — 
Hayes  v.  Beard,  18  N.  Y.  8.  693. 

Privilege. 

6.  Defendant,  a  citizen  of  another  state, 
and  president  of  an  insolvent  corporation, 
notified  plaintiffs,  residents  of  New  York 
city,  and  creditors  of  the  corporation,  that 
a  meeting  of  the  corporation's  creditors 
would  be  held  on  a  certain  day.  Plaintiffs 
replied  by  asking  him  to  call  on  them  be- 
fore he  went  to  the  meeting.  Held,  that 
defendant,  while  in  the  city  in  response  to 
plaintiffs'  letter,  was  exempt  from  arrest 
at  their  instance,  though  he  did  not  arrive 
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-until  after  the  date  originallv  fixed  for  the 
vneeting.  and  thooeh  plaintifls  swear  that 
tbey  had  no  intention  of  arreeting  him  on- 
Til  after  they  had  conrersed  with  him,  when 
they  found  his  gtatementi  very  nnsatisfac- 
tory.  F1TZ8IUON8,  J.,  dissenting.— Higgins 
■V.  Dewey,  18  N.  T.  a  67a» 

ABsessment. 
Of  taxes,  sea  Ttuafton,  Z,  8. 

ASSIGNMEITT. 

See,  also,  Atsignment  for  Benefit  cf  Orei- 
itcrt. 

'Wlist  is  assignable. 

1.  Testator  devised  land  to  his  executors, 
to  hold  the  same  in  trust  for  the  liyes  of 
testator's  two  grandsons,  but  not  to  exceed 
16  years,  and  at  the  end  of  the  16  years  to 
sell  the  land  and  divide  it  between  said 
grandsons,  "and  the  issue  of  such  of  them 
as  may  then  be  dead,  leaving  such  issue  or 
descendants  them  surviving. "  Uild,  that 
the  grandsons  had  an  assignable  interest 
before  the  end  of  the  16  years  in  the  prop- 
erty.—In  re  Valentine,  18  N.  T.  &  444 

Bights  of  parties. 

2.  Plaintiff  assigned  to  defendants  a  two- 
third  interest  in  certain  patents,  and  de- 
fendants agreed  to  furnisn  plaintiff  with 
certain  funds  and  goods  so  long  as  they 
were  satisfied  with  the  success  of  manu- 
facturing the  patented  articles.  The  agree- 
ment also  provided  that,  if  after  a  certain 
time  defendants  became  satisfied  that  it 
would  not  be  profitable  to  them  to  con- 
tinue their  interest  and  obligations,  they 
might  terminate  the  agreement,  with  the 
rignt,  however,  to  retain  their  interest  as 
security  for  whatever  plaintiff  might  owe 
them.  While  this  agreement  was  in  force 
defendants  employed  plaintiff  to  perform 
certain  services  in  regard  to  improving  the 
patents.  Held,  In  an  action  to  compel  a 
reassignment  of  the  patents,  and  for  an  ac- 
counting, after  defendants  had  terminated 
the  agreement  pursuant  to  the  provisions 
thereof,  that  plaintiff  was  entitled  to  the 
value  of  the  services  rendered  by  him  un- 
der the  employment — Barry  v.  Coville,  18 
N.  Y.  a  4, 

8.  Where  a  portion  of  the  amount  due 
on  a  mutual  benefit  certificate  is  assigned 
by  order  of  the  surrogate  to  one  of  the 
beneflciaries,  the  assignee  may  sue  the  as- 
sociation to  recover  the  amount  assiirned 
to  him.— Cushman  v.  Family  Fund  Sod,  18 
N.  T.  a  428. 
By  plaintiff  in  action. 

4.  Where  the  holder  of  the  legal  title  to 
property  brings  an  action  in  his  own  name 
for  injuries  to  the  property  caused  by  an 


elevated  railroad,  the  fact  that  sach  holder 
of  the  legal  title,  after  the  commencement 
of  the  action,  and  before  the  trial  thereof, 
enters  into  a  contract  for  the  sale  of  a  por- 
tion of  the  property,  which  is  not  per- 
formed at  the  time  of  the  trial,  does  not 
deprive  him  of  the  right  to  recover  as  to 
•nch  portion.— Eom  v.  Metropolitan  El. 
Ry.  Co.,  18N.  Y.  aSlS. 

ASSIGNMENT  FOB  BENEFIT 
OF  CBBDITOBS. 

See,  also.  Bankruptcy;  Ineokeney, 

Freferenoes. 

1.  An  insolvent  debtor  gave  a  bill  of  sale 
of  his  stock  of  goods,  comprising  four- 
fifths  of  his  estate,  to  his  son,  a  large  part 
of  the  consideration  being  an  alleged  ex- 
isting indebtedness.  On  the  day  after  the 
execution  of  the  bill  of  sale  the  debtor  ex- 
ecuted a  general  assignment  for  the  bene- 
fit of  creditors.  Held,  an  attempt  to  cre- 
ate a  preference,  in  violation  of  Laws  N. 
Y.  1887,  c.  508,  (4  Rev.  St.,  8th  Ed.,  p.  8648. 
g  80,)  which  permits  preferences  only  to 
the  extent  of  one-third  of  the  debtor's  es- 
tate to  pay  wages  of  employes,  and  that 
the  assignment  would  be  set  aside  at  the 
suit  of  a  creditor.  Following^T  N.  Y.  a 
aiB.— Manning  v.  Beck,  18  N.  Y.  a  860. 

3.  Excessive  preference  created  by  an 
assignor  for  the  benefit  of  creditors  with 
the  fraudulent  intent  of  evading  the  law 
renders  the  assignment  absolutely  void; 
and  the  rule  that  excessive  preferences, 
when  innocently  created,  may  be  sustained 
to  the  extent  allowed  by  statute,  does  not 
apply  to  such  a  case.— Manning  v.  Beck. 
18  N;  Y.  8.  869. 

8.  In  an  action  to  set  aside  a  general  as- 
signment, and  certain  mortgages  executed 
Immediately  before  the  assignment,  as  con- 
stituting one  transaction  to  defraud  cred- 
itors, and  therefore  void  nnder  Laws  K. 
Y.  1887,  c.  608,  providing  that  in  general 
assignments  preferences  shall  not  be  valid 
except  to  the  extent  of  one-third  of  the  as- 
signed estate,  the  general  term  of  the  su- 
preme court  will  not  hold  such  assignment 
and  mortgages  illegal,  without  regard  to 
the  intent  of  the  assignor,  where  the  au- 
thorities are  conflicting,  but  none  are  cited 
from  the  court  of  appeals.— Otis  v.  Ber- 
tholf,  18  N.  Y.  a  445. 

4.  An  assignment  for  the  benefit  of  cred- 
itors is  not  invalid  because  it  makes  an  ex- 
cessive preference,  under  Laws  N  Y.  1887, 
c.  508,  j^  80,  which  provides  that,  in  gener- 
al assignments,  any  preference  created 
therein  "shall  not  be  valid  except  to  the 
amount  of  one-third  in  value  of  the  as- 
signed estate  left  after  deducting  •  •  • 
the  costs  and  expenses  of  executing  the 
trust;"  such  preferences  being  in  valid  only 
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as  to  the  ezcess.— Rose  t.  R«ntoB,  18  N.  Y. 
8.  692. 

6.  A  general  asslffninent  for  benefit  of 
creditors  and  Beveral  confessions  of  judg- 
ments were  executed  at  the  same  time  by 
a  firm  on  the  verge  of  insoWency,  but  the 
assignment  was  notdelivered  unul  the  next 
day,  and  after  the  firm  knew  that  the  judg- 
ments had  been  entered,  and  executions 
thereon  levied  on  tholr  property.  Held, 
that  these  acts  were  the  result  of  a  com- 
mon scheme  to  give  preference  to  those  to 
whom  the  judgments  were  confessed;  that 
all  the  instruments  executed  under  these 
circumstances  were  to  be  considered  as 
one;  and  that  the  confessed  judgments,  as 
part  of  a  scheme  to  give  preferences  in 
evasion  of  Laws  N.  Y.  1SS7,  c.  503,  which 
prohibits  preferences  in  such  assignments 
exceeding  one-third  of  the  assets  of  the  as- 
signors, were  void,  although  not  them- 
selves fraudulent.— First  Kat.  Bank  v. 
Bard.  18  Jf.  Y.  B.  688. 

6.  Laws  N.  Y.  1887,  c.  603,  providing  that, 
except  as  to  employes'  wages,  preferences 
made  by  an  assignment  shall  not  be  valid 
except  to  tbe  amount  of  one-third  in  value 
of  the  assigned  estate,  and.  in  case  of  the 
insufiiciency  of  said  one-third  to  pay  the 
preferred  debts  in  full,  the  same  shall  be 
applied  to  their  payment  pro  rata,  does 
not  impair  the  right  of  the  debtor  to  make 
preferences  among  his  creditors  as  to  such 
one-third  of  the  assigned  estate;  and  where 
such  one-third  is  insufficient  to  pay  in  full 
debts  preferred  in  different  classes,  it  must 
be  applied  to  them  in  the  order  of  prefer- 
ence, and  not  divided  ratably  among  the 
debts  of  all  the  classes. — In  re  Eaton,  18  N. 
Y.  8.  135. 

Construction. 

7.  An  assignment  for  the  benefit  of  cred- 
itors directed  in  separate  clauses  that  the 
fund  should  be  applied— ^'»r»<,  to  pay  all 
expenses,  etc.;  second,  to  pay  •  bank  cer- 
tain drafts,  etc.;  third,  to  pay  said  bank 
certain  promissory  notes;  fourth,  to  pay  M. 
$9,000,  and  other  sums  to  other  persons; 
fifth,  to  pay  all  other  debts,  ffeld,  that  the 
intention  was  that  the  fund  should  be  ap- 
plied to  the  satisfaction  of  the  debts  men- 
tioned in  clause  1  before  those  mentioned 
in  clause  2,  and  so  on  in  the  order  in  which 
the  clauses  were  enumerated,  but  that 
there  was  no  priority  or  precedence  among 
the  debts  of  each  clause,  all  of  which  are  to 
be  satisfied  pari  patru — In  re  Eaton,  18  N. 
Y.  8. 135. 

The  assignee. 

8.  Under  Laws  N.  Y.  1877,  c  466,  §  25, 
**  Qeneral  Assignment  Act. "  conferring  up- 
on the  courts  general  equity  powers  in  ref- 
erence to  an  assigned  estate,  and  any  mat- 
ters involved  therein,  the  court  is  author- 
ized to  compel  the  payment  of  proper  ref- 


eree's fees  by  the  asst^ee  ont  of  any 
estate  in  his  hands,  or  which  has  come  to  hi* 
hands,  properly  applicable  to  that  pnrpoae. 
—..Etna  Kat.  Bank  v.  Shotwell,  18  N.  T.  a 
828. 

9.  Tliie  expense  incnrred  by  an  asai^es 
in  rendering  an  account  of  his  transantioBS 
before  a  referee  Is  incidental  to  the  admia- 
istration  of  his  trust,  and  should  be  dis- 
charged by  him  out  of  the  funds  of  the  as- 
signed estate,  before  the  same  is  dlatrib- 
nted  among  its  creditors;  otherwise  be  will 
be  held  personally  liable  therefor. — .^tna 
Kat.  Bank  v.  Shotwell,  18  N.  Y.  a  828. 

Performance  of  contract  1^. 

10.  After  a  general  assignment  by  a  firm 
which  had  contracted  to  deliver  to  defend- 
ant coal  of  a  certain  quality,  the  assignee 
continued  the  delivery  of  coal  without  pro- 
posing any  other  agreement.  Held,  that  it 
was  to  be  presumed  that  the  intention  was 
to  continue  the  performance  of  the  con- 
tract, and  that  defendant  was  not  liable  to 
pay  therefor  otherwise  than  as  agreed;  and 
the  price  was  subject  to  a  counter-claim  for 
damages  from  the  inferior  quality  of  the 
coaL— Zabriskie  v.  Central  Vermont  R 
Co.,  18  N.  Y.  a  785. 

ASSOCIATIONS. 

See,  also,  Oorporation$;  Inivranee;  BeUf- 

ioui  Societiei. 
Mutual  benefit  insnrance,  see  Jntwance, 

10-18. 

Actions. 

1.  Under  Code  Civil  Proc  N.  Y.  §  1919, 
providing  that  the  president  or  treasurer 
of  an  unincorporated  association  of  seven 
or  more  persons  may  sue  on  any  cause  of 
action  accruing  to  all  of  the  associates,  the 
right  of  the  treasurer  of  snch  an  associa- 
tion, formed  in  pursuance  of  a  charter 
granted  by  a  general  organization  of  such 
associations,  to  sue  upon  a  note  executed 
to  such  treasurer,  is  not  impaired  by  an  or- 
der of  the  executive  board  of  the  general 
organization,  revoking  such  charter.— 
Wells  V.  Monihan,  18  M.  Y.  a  156. 

Property  rights. 

2.  A  decree  of  the  general  assembly  of 
the  Knights  of  Labor  annulling  the  char- 
ter of  a  local  assembly  of  that  organization 
can  have  no  effect  upon  the  rights  or  title 
of  said  locsl  assembly  in  and  to  any  prop- 
erty which  it  may  have  acquired,  ana  will 
not  be  recognized  or  enforced  bv  the 
courte.— Wells  v.  Monihan,  18  N.  Y.  S.  156. 

ASSXniiPSIT. 

Implied  promise. 

1.  An  instruction  to  the  jury,  which 
charges  "that  whenever  a  man,  without 
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tbe  invitation  of  another,  renders  services 
or  makes  an  offer  to  render  services  to  an- 
other, and  the  other  stands  by  and  accepts 
tlie  efforts  of  the  first  person,  and  uses 
whatever  service  is  bestowed,  the  law  in- 
fers a  promise  upon  the  part  of  the  man 
who  has  received  the  benefit  to  pay  for 
that  benefit  such  sum  as  is  fair  and  reason- 
able,"  is  inapplicable  to  a  case  in  which 
voluntary  services  were  rendered  by  the 
plaintiff's  steam  fire-boats  in  extinguishing 
a  fire  in  the  defendant's  warehouse,  which 
was  largely  insured,  and  filled  with  goods 
belonging  to  others. — Merrltt  v.  American 
Dock  &  'Trust  Co.,  18  N.  T.  8.  284. 

Waiver  of  tort — ^Demand. 

S.  A  complaint  alleged  that  plaintiff 
loaned  defendant  certain  shares  of  stock, 
which  the  latter  failed  to  return.  Held 
that,  where  plaintiff  waived  the  tort  and 
sued  for  the  money,  no  demand  for  the 
stock  was  necessary.— Fuller  v.  Tuska,  18 
N.  y.  8. 680. 
FartieB. 

8.  Under  an  agreement  between  plaintiff 
and  the  H.  Bank,  a  foreign  corporation, 
which  had  made  advances  on  bills  of  lad- 
ing of  hemp  shipped  to  plaintiff,  money, 
claimed  by  both,  part  of  the  proceeds  of 
the  hemp,  was  deposited  with  a  trust  com- 
pany, to  be  held  subject  to  the  judgment 
in  an  action  to  determine  the  rights  of  tbe 
parties.  In  such  action  judgment  was  ren- 
dered for  plaintiff  that,  after  payment  of 
a  small  part  of  the  deposit  to  tneU.  Bank, 
the  balance  be  paid  to  plaintiff.  Pending 
an  appeal  by  the  H.  Bank,  further  agree- 
naents  were  made  by  it  and  plaintiff,  under 
which  such  balance  was  paid  to  tbe  H. 
Bank,  and,  to  secure  the  repayment  there- 
of to  plaintiff  on  an  affirmance  of  the  judg- 
ment, the  certified  check  of  the  H.  Bank 
for  the  amount  of  such  balance,  drawn  on 
the  N.  Bank,  was  deposited  with  the  cash- 
ier of  the  latter  bank,  to  be  paid  to  the  or- 
der of  P.  and  T.,  or,  in  the  event  of  their 
refusal  to  indorse  the  check,  the  cashier 
was  to  apply  tbe  fund  in  accordance  with 
the  judgment  on  appeal.  The  judgment 
was  affirmed,  with  an  addition  that  it 
should  be  "without  prejudice  to  any  supe- 
rior right  of  a  creditor  or  assignee"  of  the 
shippers  of  the  hemp..  It  appeared  that 
this  was  added  because  one  of  the  grounds 
of  the  judgment  for  plaintiff  was  that  the 
shippers  were  indebted  to  him  in  an  amount 
exceeding  the  sum  awarded  to  him,  and  it 
was  not  intended  to  foreclose  the  rights  of 
any  other  creditors  of  the  shippers  except 
the  H.  Bank.  T.  having  refused  to  in- 
dorse the  check,  plaintiff  sued  P.  and  T., 
the  cashier  of  the  iT.  Bank,  and  that  bank, 
to  compel  the  delivery  and  indorsement  of 
the  check,  and  for  judgment  against  the 
cashier  and  the  K.  Bank  for  the  amount  of 


It;  and  actions  were  brought  by  the  H. 
Bank  and  other  creditors  of  the  shippers 
of  the  hemp,  in  which  attachments  were 
levied  on  tbe  check.  Held,  that  plaintiff 
might  recover  in  his  action,  without  mak- 
ing such  attaching  creditors  parties,  as  the 
right  of  the  H.  Bank  to  the  money  was  al- 
ready adjudged,  and  the  mere  service  of 
an  attachment  by  the  other  creditors  did 
not  authorize  the  N.  Bank  to  hold,  as 
against  plaintiff,  the  money,  which,  by  the 
judgment,  became  his  property,  the  N. 
Bank  holding  It  as  his  trustee.— Cooper  v. 
Townsend.  18  N.  T.  8.  760. 

Pleading. 

4.  A  complaint  alleged  that  plaintiff 
loaned  defendant  certain  shares  of  stock. 
which  the  latter  failed  to  return,  to  plain 
tiff's  damage  $744.85,  and  that  defendant 
thereupon  acknowledgea  an  indebtedness 
to  plaintiff  to  that  amount,  and  paid  on  ac- 
count thereof  (1.80.  Held,  that  it  stated 
a  cause  of  action  on  contract. — Fuller  v. 
Tuska,  18  N.  Y.  8.  580. 

Evidence. 

6.  In  settlement  of  an  action  by  plaintiffs 
against  defendant  and  another  for  a  bal- 
ance due  on  a  joint  account  of  the  latter, 
to  which  they  had  interposed  a  defense, 
and  of  an  account  between  plaintiffs  and 
defendant  individually,  on  which  a  balance 
was  due  to  him,  the  accounts  were  liqui- 
dated, and  a  balance  against  him  was 
stated,  which  he  promised  to  pay  "when  I 
shall  be  able  to  do  so. "  The  only  evidence 
as  to  defendant's  ability  to  pay  was  that, 
at  tbe  time  of  making  the  promise,  and 
since  then,  he  received  a  salary  as  judge, 
monthly,  out  of  which  he  saved  nothing: 
and  it  was  not  shown  that  in  any  respect  his 
circumstances  had  improved.  Held,  that 
ability  to  pay,  within  the  meaning  of  his 
promise,  was  not  proved. — Work  v.  Beach, 
18  N.  Y.  8.  678. 

6.  The  plaintiff  purchased  a  pony  of  the 
defendants  for  (100,  which  was  paid.  It 
was  warranted  "sound  and  kind,"  but,  be- 
ing not  kind,  was  received  back  liy  the  sell- 
ers, who  agreed  to  "keep  giving  [the  pur- 
chaser] a  puny  until  he  was  satisfied." 
Three  more  exchanges  were  made,  and 
when  a  pony  was  found  to  suit,  the  sellers 
demanded  a  "boot"  of  $110  between  the 
third  and  fourth  pony,  still  keeping  the 
plaintiff's  $100  originally  paid,  and  refus- 
ing to  deliver  the  fourth  pony  until  pay- 
ment of  the  boot.  Held,  tnat  a  judgment 
was  rightly  rendered  against  the  defend- 
ants for  the  $100  received  by  them  for  the 
first  pony.— Desson  v.  Antony,  13  N.  Y.  8. 
880. 

7.  In  an  action  for  $1,500,  alleged  to 
have  been  loaned  to  defendant  by  plaintiff's 
intestate,  it  appeared  that  certain  propertv 
had  been  conveyed  to  one  8.  and  defend- 
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ant'g  husband,  and  the  price,  $8,000,  wsi 
paid  for  with  checks  fiven  to  decedent  by 
a  firm  to  which  she  bad  loaned  money. 
There  was  evidence  that  defendant's  hus- 
band acted  for  defendant  in  the  purchase 
of  the  property,  and  that  defendant  had 
acknowledged  that  she  borrowed  the 
money,  though  she  denied  it  on  the  trial, 
and  her  husband  testified  that  8.  borrowed 
all  the  money,  and  gave  him  half.  8.  and 
defendant  were  children  of  deceased. 
Beld,  that  defendant  was  liable.— Barnes 
T.  McDonald,  18  N.  Y.  &  440. 

ATTACHMENT. 

See,  also,  Exeevtion;  Qamtthmmt, 

OronndB — ^Freferenoe  In  assignment. 

1.  An  assignment  for  the  benefit  of 
creditors  gives  no  ground  for  attachment 
against  the  assigning  debtor's  property 
because  it  makes  an  excessive  preference, 
under  Laws  N.  T.  1887,  c.  BOS,  §  80.  which 
provides  that,  in  genentl  assignments,  any 
preference  created  therein  ''shall  not  be 
valid  except  to  the  amount  of  one-third  in 
value  of  the  assigned  estate  left  after  de- 
ducting •  •  •  the  costs  and  expenses 
of  executing  the  trust;"  such  preferences 
being  invalid  only  as  to  the  excess. — Rose 
V.  Renton,  18  N.  Y.  8.  892. 

Affidavit. 

2.  Affidavits  on  which  a  warrant  of  at- 
tachment was  granted  showed  that  defend- 
ant, after  repeated  demands  for  payment, 
refused  to  pay;  and  that  she  refused  in- 
formation as  to  her  assets;  and  that,  al- 
though she  stated  that  no  sales  were  made 
to  certain  relatives,  persons  in  her  employ 
were  seen  taking  goods  in  a  suspicious 
manner  from  her  store,  and  leaving  them 
with  such  relatives.  Held  that,  in  the  ab- 
sence of  any  answer  or'  explanation,  the 
warrant  should  not  be  set  aside  on  motion 
made  on  the  capers. — Rothschild  v.  Moon- 
ey,  18  N.  Y.  8. 125. 

8.  Where  a  warrant  of  attachment  recites 
as  aground  therefor  "that  the  defendant 
has  disposed,  or  is  about  to  dispose,  of 
property,"  etc.,  the  use  of  the  disjunctive 

or,"  instead  of  the  conjunction  "and,"  is 
a  mere  irregularity;  and,  if  the  affidavits 
would  support  the  substitution  of  the  word 
"and, "  it  may  be  amended  to  that  effect — 
Rothschild  v.  Mooney,  18  N.  Y.  8.  125. 

4  An  affidavit  for  an  attachment,  under 
Code  Civil  Proc.  N.  Y.  §  686,  alleged  that 
plaintiff  gave  defendant  a  "stock  order" 
for  certain  belting,  and  kept  a  certain 
amount  on  hand  "during  plaintiff's  agency 
for  the  sale  of  defendant's  goods, "  in  con- 
sideration whereof  defendant,  on  the  ter- 
mination of  the  agency,  agreed  to  take 
back  all  the  stock  then  on  hand,  and  pay 


pldntilf  the  coat  thereof;  that  ths  acener 
waa  duly  terminated;  that  plaintiff  had 
then  on  hand  stock  received  by  him  from 
defendant  at  a  cost  of  $2,812,  which  aam 
defendant  had  refused  to  pay  plaintiff 
after  demand  made  therefor;  that  aaid 
amount  was  due  over  and  above  all  coun- 
ter-claims; and  that  defendant  waa  a  non- 
resident Stld.  that  the  affidavit  waa  too 
uncertain  to  sustain  the  attachment — 
Marinette  Iron- Works  Co.  v.  Reddaway.ll 
N.  Y.  8.  426. 

6.  An  attachment  issued  upon  the 
ground  that  defendant  had  diaposed  of  his 
property  with  intent  to  defraud  hia  credit- 
ors, was  granted  upon  affldaTits  alleging  | 
that  defendant  had  made  false  statements 
as  to  his  financial  condition  when  he  pur-  ' 
chased  plaintiff's  goods,  and  that  defend- 
ant had  fraudnlenttV  confessed  judgments. 
Held  that,  it  appearing  from  such  affldavits 
that  some  portion  of  the  claims  upon  which 
the  Judgments  were  based  aroae  anbae- 
qnent  to  the  time  when  the  representations 
to  plaintiffs  were  claimed  to  have  been 
made,  the  attachment  waa  properlr  Ta- 
cated.— Straaburger  ▼.  Bachrach,  18  N.  Y. 
8.688. 

6.  An  affidavit  to  obtain  a  warrant  of  at- 
tachment, on  the  ground  that  defendant 
is  not  a  resident  of  the  state,  which  is  pos- 
itive as  to  such  non-residence.  Is  sufficient 
in  that  respect  although  defendant's  place 
of  residence  outside  the  state  is  stated  on 
Information  and  belief,  and  the  sources  of 
information  and  grounds  of  belief  are  not 
given.— Steel  v.  Raphael,  18  N.  Y.  &  684. 
Bonds — Actions  on. 

7.  The  plaintiff's  property,  as  assignee, 
was  seized  under  attacnments  issued  by 
several  different  parties,  each  of  whom  ex- 
ecuted indemnity  bonds.  Held,  in  an  ac- 
tion by  the  plaintiff  upon  one  of  aaid 
bonds,  that  the  defendants  were  liable  as 
trespassers  for  the  whole  of  the  property, 
and  that  it  was  no  defense  to  them  that 
the  indemnitors  under  the  other  attach- 
ments shared  in  the  proceeds  of  the  prop- 
erty.—Dyett  V.  Hyman,  18  N.  Y.  a  8IWl 

8.  In  an  action  by  an  assignee  against 
indemnitors  for  goods  taken  awav  under 
an  attachment  wherein  the  bona  fldet  of  ih» 
assignment  to  plaintiff  waa  attacked,  the 
record  of  an  action  by  anch  indemnitors 
theretofore  had  against  the  assignee,  in 
which  the  assignment  was  held  valid,  waa 
properly  admitted  as  evidence  for  the 
plaintiff.— Dyett  t.  Hyman.  18  N.  Y.  &  896. 

Perishable  property. 

9.  Qoods  used  by  fashionable  tailors,  the 
styles  in  which  change  every  season,  and 
which  are  liable  to  become  hard  and  unsuit- 
able for  use,  and  moth-eaten  and  injured 
by  dust  and  dirt,  are  "perishable,"  within 
the  meaning  of  Code  Civil  I>roc.  N.  Y.  ^  656, 
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which  provide!  that  if  proMrty  attached 
ie  "perithable"  it  may  be  lold  by  order  of 
the  court.  Disapproving  Fielc  t.  Spring, 
25  Han.  867.— Sdtomann  ▼.  Davis,  18  N. 

T.  S.  575. 

Ihssolntiou. 

10.  A  motion  to  vacate  an  attachment, 
in  an  action  for  tlie  price  of  goods  sold  on 
credit,  cannot  be  granted  on  the  ground 
that  the  term  of  credit  has  not  expired, 
-where  that  fact  is  not  shown  aflBrmativeiy. 
Ho  presumption  can  be  indulged  that  the 
credit  has  not  expired.— Steel  v.  Raphael, 
18N.T.  &661 

AITOBNET  AND  GUENT. 

Attorney  fbr  plalnttff  saJng  in  forma 
pauperis. 

1.  The  attorney  making  the  application 
to  allow  plaintifl  to  sue  as  a  poor  person 
should  not  be  assigned  as  counsel,  except 
in  exceptional  cases,  and  then  only  where 
it  clearly  appears  that  the  party  seeking  to 
sue  as  a  poor  person  knows  that  the  coun- 
sel assigned  is  bound  to  act  without  com- 
pensation, and  where  the  counsel  certifies 
that  he  will  so  act,  and  that  no  charKe  or 
claim  for  counsel  fees  will  be  made.— Har- 
ris V.  Mutual  Life  Ins.  Co..  18  N.  Y.  E  718. 
Compensation. 

2.  In  an  action  by  an  attorney  for  pro- 
fessional services,  the  evidence  was  con- 
flicting as  to  whether  an  agreement  fixing 
the  compensation  therefor,  which  had  been 
abrogated  bv  a  letter  from  plaintifF  to  de- 
fendant, had  been  reinstated  by  the  with- 
drawal of  the  letter,  as  claimed  by  defend- 
ant. Held,  that  the  finding  of  a  referee 
thereupon  in  favor  of  plaintifl  would  be 
sustained  on  appeal,  although  defendant's 
testimony  was  corroborated  by  that  of  his 
attornev,  who  was  a  brother  of  plaintifl, 
and  had  been  connected  with  him  in  busi- 
ness.—Leavitt  V.  Chase,  18  N.  T.  8.  888. 

8.  The  defendant  and  plaintiff's  brother 
testified  that,  after  the  abrogation  of  the 
original  contract,  other  agreements  were 
made  as  to  the  compensation  to  be  paid  to 
plaintiff  for  services  he  was  to  render. 
Plaintiff's  brother  was  not  his  partner,  and 
no  relation  existed  between  them  which 
authorized  him  to  bind  plaintifl  by  special 
contracts  made  for  him;  and  plaintifl  de- 
nied that  he  bad  knowledge  of  the  agree- 
ment. Held,  that  a  finding  of  the  referee 
that  plaintifl  was  not  bound  by  such  agree- 
ments should  be  sustained.  —  Leavitt  v. 
Chase,  18  N.Y.&  888. 

Iden. 

4.  A  release  by  plaintiff  of  a  daim  for 
damages  for  an  injury  received  through 
defendant's  negligence,  though  obtained 
by  fraud,  is  effectual  as  against  the  attor- 


ney's lien,  where  he  has  not  conformed  to 
the  prescribed  practice  to  protect  his  in- 
terest —  Ereuzen  v.  Forty-Second  St.  M. 
ft  St  N.  Ave.  R.  Co.,  18  N.  Y.  a  688L 

Award. 

See  ArMraUon  and  Axeard, 


BAIL. 

Soffloienoy  of  bond. 

1.  An  undertaking  of  bail,  reciting  the 
arrest  of  the  principal  and  Us  imprison- 
ment for  manslaughter  in  the  second  de- 
gree, and  conditioned  that  he  will  appear 
and  answer  said  charge,  is  snflScient  in 
form,  although  the  indictment  charges 
that  offense  by  description,  and  not  in  ex- 

Sress  words.— People  v.  Brown,  18  N.  Y. 
.820. 

Action  on  bond. 

8.  In  an  action  on  a  b^I-bond  It  Is  not  a 
defense  that  the  district  attorney  told 
counsel  for  accused  that  he  could  go  awav, 
and  that  when  he  wanted  him  he  would 
send  for  him.— People  v.  Brown,  18  N.  Y. 
S.  820. 

8.  In  an  action  on  an  undertaking  of 
bail  in  a  criminal  case,  the  legality  of  the 
proceedings  preliminary  to  the  arrest  is 
not  relevant  or  material,  where  the  arrest 
was  under  color  of  process.- People  ▼. 
Brown,  18  N.  Y.  8.  880, 

Forfeiture— Vacating. 

4.  An  application  to  vacate  a  Judgment 
on  a  forfeited  recognizance  cannot  be 
granted  without  the  certificate  of  the  dis- 
trict attorney,  required  by  Laws  N.  Y. 
1882.  c.  410,  §  1482.  that  the  people  have 
lost  no  rights  by  reason  of  the  failure  of 
the  surety  to  produce  the  principal,  and 
that,  by  reason  of  the  principal  being  pro- 
duced, the  people  are  in  as  good  a  position 
to  prosecute  him  as  when  such  failure  oc- 
curred.—People  V.  Cohen,  18  N.  Y.  S.  981. 

6.  After  forfeiture  of  a  recognizance  of 
bail,  the  prisoner  surrendered,  was  tried, 
convicted,  and  sentenced  to  pay  a  fine, 
which  was  paid,  with  all  the  sheriff's 
charges.  Held  that,  on  the  certificate  of 
the  district  attorney  that  the  people  had 
lost  no  rights,  the  Judgment  entered  on  the 
recognizance  should  oe  vacated.— People 
v.  Ohirogge.  18  N.  Y.  B.  814. 

6.  Where  a  judgment  on  a  forfeited  recog- 
nizance has  been  vacated,  and  the  money 
paid  thereon  ordered  repaid  under  section 
1483  of  the  New  York  consolidation  act, 
and  the  officer  who  received  the  money  de- 
clines to  pay  over  the  same,  resort  can  be 
had  to  an  action  to  recover  tike  money;  the 
statute  providing  no  further  remedy  than 
the  service  of  the  order  on  the  officer  who- 
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received  the  money. — O'Donnell  t.  City  of 
New  York.  18  N.  T.  &  887. 

BAILMENT. 

See,  also,  Carritri;  Pledge;  Warehouttmen. 

Liabilities  of  bailee. 

A  bailee  who  ToluntArily  effecta  insnr- 
ance  upon  the  Koods  of  a  consignor  along 
with  those  of  himself  is  not.  In  case  of  a 
loss  wherein  he  receives  an  amoant  less 
than  that  for  which  his  own  goods  are  in 
sured,  liable  to  the  consignor  for  money 
had  and  received  to  his  use.— Ontman  v. 
Rogers,  18  K.  Y.  &  801. 

BANKRUPTCY. 

See,  also.  AeHgnment  for  Benefit  nf  Ored- 
iiori;  Ineobieneji. 

Efieot  of  diaoharge. 

A  jadgment  recovered  on  a  promissory 
note  is  not  excepted  from  the  operation  of 
a  discharge  in  baniiruptcy,  under  Rev.  St. 
U.  a  ^  5117,  as  a  "debt  created  by  the  fraud 
or  embezzlement  of  the  bankrupt,  or  by  his 
defalcation,  •  •  •  while  acting  in  any 
fiduciary  character,"  although  the  note 
was  given  for  money  received  by  him  in  a 
fiduciary  character,  and  embezzled  by  him; 
by  suing  on  the  note  the  fraud  is  waived, 
and  the  debt  is  merged  in  the  Judgment 
— Muloclt  V.  Byrne,  18  N.  Y.  a  190. 

BANKS  AND  BANKINQ. 

Checks — Liability  on. 

1.  PlaintifFs,  a  firm  of  attorneys,  placed 
their  real-estate  department  in  charge  of 
B.,  subject  to  the  supervision  of  a  member 
of  the  firm.  B.  would  examine  the  titles 
to  the  real  estate  upon  which  moneys  were 
loaned  by  plaintiff's  clients;  and  upon  his 
statement  showing  existing  liens,  and  the 
amounts  required  to  remove  them,  checks 
would  be  drawn  by  plaintiffs,  and  issued 
to  B.,  to  be  deliverable  only  as  against  the 
mortgages.  By  fraudulent  statements,  B. 
obtained  27  checks  from  plaintiffs,  drawn 
on  defendant  bank,  for  amounts  aggregat- 
ing nearly  $300,000,  and  forged  tne  in- 
dorsements of  the  payees,  most  of  whom 
were  fictitious  persons,  and  appropriated 
the  proceeds.  Upon  such  forged  indorse- 
ments, the  checks  were  paid  by  defendant 
During  the  four  years  covered  by  B.'s 
crimes,  plaintiffs'  pass-book  with  defend- 
ant was  written  up  18  times,  and  on  nearly 
every  occasion  one  or  more  of  the  forged 
checks  were  returned  by  defendant  Sev- 
enteen of  the  checks  bore  also  the  personal 
indorsement  of  B..  and  passed  into  his 
private  account  with  other  banks.  The  re- 
maining 10  were  delivered  by  B.  to  one  H., 


and  deposited  in  the  lattar's  bank.  Wkea 
the  plaintiff's  pass-book  was  irritten  op,  it 
went  into  the  hands  of  their  cashier  for  ex- 
amination. EM,  that  defendant  '«raa  re- 
sponsible to  plaintiffs  for  the  amount  of 
the  checks. — Shipman  ▼.  Bank  of  tlie  Stats 
of  New  York.  18  N.  Y.  a  475. 

2.  Plaintiffs  were  not  chargeable  with 
negligence  in  omitting  to  examine  the 
forged  indorsements,  or  in  placing  too 
much  confidence  in  B.— Shipman  ▼.  Bank 
of  the  State  of  New  York.  18  N.  Y.  S.  475. 

8.  Defendant  could  not  avoid  liability  ob 
certain  of  the  checks  by  showing  that 
parties  who  bad  claims  against  plain tilb  for 
moneys  represented  by  the  checks,  aiul  la 
whose  favor  they  were  drawn,  had  since 
been  paid  the  amount  of  their  ciaJma  br  B. 
—Shipman  v.  Bank  of  the  State  of  ^ew 
York.  18  N.  Y.  8.  476. 
Deposits. 

4  Money  on  deposit  in  bank  in  the  name 
of  M.,  being  part  of  the  assets  of  a  part- 
nership between  him  and  plaintiffa.  iras 
transferred  by  him  to  them  by  an  asal^- 
ment  of  all  his  interest  in  the  partnership. 
Before  notice  of  the  transfer  was  given  to 
the  bank,  a  check  for  part  of  the  amoant 
made  by  M.  to  his  wife,  previous  to  the 
transfer,  in  part  payment  of  an  existing 
debt,  was  deposited  by  her  in  the  bank, 
and  credited  as  cash  to  an  account  kept  by 
her  therein,  separate  from  the  aceonnt  in 
the  name  of  M.    Held  that,  aa  it  did  not 
appear  that  the  wife  bad  acted  otherwise 
than  in  good  faith,  no  trust  or  agency  in 
favor  of  plaintiffs  was  shown  which  woald 
entitle  them  to  restrain  her  from  withdraw- 
ing or  the  bank  from  paying  the  money, 
and   have   it   declared   their  property. — 
Adams  v.  McCann,  18  N.  Y.  8.  434. 

6.  Where  a  certificate  of  deposit,  trans- 
ferable by  delivery,  is  in  the  bands  of  a 
third  person  under  a  claim  of  right  the 
payee  cannot  sue  the  bank  thereon,  even 
though  he  may  offeran  indemnifying  bond, 
until  he  has  first  established  his  right  as 
against  the  holder,  and  obtained  possession 
of  the  certificate.— Read  v.  Marine  Bank. 
18N.  Y.  S.  866. 

Colleotioiui. 

6.  To  relieve  a  bank  from  liability  to  re- 
fund money  paid  to  it  for  the  account  of 
its  principfu  through  fraud  or  mistake,  it 
must  have  actually  paid  over  the  same  to 
the  principal,  and  the  giving  the  principal 
credit  for  the  amount  on  the  bank's  l>ooks 
is  not  sufficient— United  Sutes  Nat  Bank 
V.  National  Park  Bank,  18  N.  Y.  &  411. 

7.  A  draft  for  $12.60,  drawn  on  plaintiff 
by  a  correspondent,  was  raised  to  $5,000, 
and,  as  so  raised,  cashed  byjplaintill  upon 
defendant's  presenting  it  indorsed  for  col- 
lection. Em  that  upon  discovery  of  the 
fraud,  plaintiff  could  recover  from  defend- 
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«nt  the  amount  paid  to  it  less  f  13.50.  un- 
less the  signature  of  the  drawer  was  also  a 
forgery;  and  that  the  fact  that  the  genuine 
signature  of  the  drawer  had  been  touched 
up  a  little  with  a  brush  or  quill,  but  not 
essentially  altered,  did  not  constitute  it  a 
forgery.— United  States  Nat.  Bank  v.  Na- 
«.ional  Park  Bank.  18  N.  Y.  8.  411. 
Cashier — Authority. 

8.  The  acts  of  the  cashier  of  a  bank  in 
lUs  capacity  as  such,  are  binding  on  the 
bank.— Cooper  t.  Townsend,  18  N.  T.  8. 
760. 

Savings  banks. 

9.  Under  Laws  N.  T.  1882.  p.  679,  c,  409, 
(General  Banking  Act,  c.  10.)  g  259,  pro- 
viding that,  in  an  action  against  a  savings 
bank  for  moneys  on  deposit,  persons  claim- 
ing the  fund,  not  parties  to  the  action,  may 
be  made  defendants  thereto,  and  the  rights 
of  the  several  parties  in  the  fund  deter- 
mined, and  that  the  fund  may  remain  with 
Buch  savings  bank  to  the  credit  of  the  ac- 
tion until  nnal  Judgment  therein,  or  that  it 
"may  be  paid  into  court  to  await  the  final 
determination  of  the  action,  and  when  so 
paid  into  court  the  corporation  shall  be 
stricken  out  as  a  party  to  such  action," 
etc.,  where  such  claimants  are  substituted 
and  the  savings  bank  stricken  out,  the  lat- 
ter should  not  be  directed  to  open  a  new 
account  as  a  deposit  to  the  credit  of  the 
action,  but  should  be  required  to  deposit 
the  fund  in  court— Faivre  v.  Union  Dime 
6av.  Inst.,  18  N.  Y.  &  423. 

Bill  of  Partioulan. 

See  Pleading.  19-22. 

Bills  and  Notes. 

S«e  Negotiable  Ituirwnent*. 

Bona  Fide  Purchasers. 

Bee  Vendor  and  Vendee,  4,  S. 

BONDS. 

8ee,  also,  Bail 

Actions  on-,  see  Sheriff*  and  Cenetablee,  8. 

Appeal-bond,  see  Appeal,  61. 

In  attachment,  see  AttaeKment,  7, 8. 

Of  personal  representatives,  see  Exeeuiore 

arid  Adminiitratori,  1. 
Bailroad  bonds,  see  Railroad  Oompaniee,  1. 

Constmotlon. 

Code  Civil  Proa  N.  Y.  %  609.  providing 
for  an  undertaking  with  sureties  to  pro- 
cure an  order  of  arrest  "  that  if  the  defend- 
ant recovers  judgment,  or  if  it  is  finally  de- 
cided that  the  plaintiff  was  not  entitled  to 
the  order  of  arrest,  the  plaintiff  will  pay 
all  costa  which  may  be  awarded  to  the  de- 


fendant, and  all  damages  which  be  may 
sustain  by  reason  of  the  arrest,  not  exceed- 
ing "  the  sum  of  $250,  means  that  "all  costs" 
and  "all  damages"  shall  be  taken  in  con- 
Junction;  and,  where  costs  have  been 
paid  to  the  extent  of  the  sum  specified  in 
the  undertaking,  the  sureties  are  not  fur- 
ther liable  for  damages.— Sutorius  v.  Dun- 
stan,  18  N.  Y.  &  601. 

Brokers. 

Bee  Faetore  and  Broken. 

BUBGIiABT. 

Eyidenoe. 

On  an  indictment  under  Pen.  Code  K.  Y. 
§  608,  providing  that  if  any  one  has  in  pos- 
session, in  the  day  or  night  time,  any  tool 
or  implements,  adapted  or  commonly  used 
for  the  commission  of  burglary  or  other 
crime,  under  circumstances  evincing  an  in- 
tent to  use  them  in  the  commission  of 
crime,  he  shall  be  guilty,  etc.,  it  appeared 
that  defendant  was  found  loitering  on  the 
street  at  1  o'clock  in  the  morning,  and 
when  asked  what  he  was  doing  refused  to 
answer.  He  also  made  evasive  and  con- 
tradictory statements  as  to  where  he  lived. 
There  were  found  in  his  possession  certain 
instruments  which  were  adapted  to  burg- 
lary as  well  as  to  honest  work.  De- 
fendant had  previously  been  convicted  of 
burglary.  Held,  that  the  evidence  was  suf- 
ficient to  sustain  a  conviction. — People  v. 
Morgan,  18  N.  Y.  &  448. 

CABBXEBS. 

Bee,  also,  Soree  and  Street  RaUroadi;  Rail- 
road Companie*. 

Liability  for  loss  of  goods. 

1.  An  expressman  who  is  duly  licensed 
by  the  mayor  of  New  York  city,  and  who 
transports  for  hire  the  goods  of  all  per- 
sons indifferently,  is  a  common  carrier, 
and  liable  as  such  for  a  parcel  stolen  from 
one  of  his  wagons  without  the  connivance 
of  himself  or  of  bis  driver. — Robinson  v. 
Cornish,  18  N.  Y.  8.  677. 

Injuries  to  passengers. 

2.  A  shipper  of  cattle  entered  into  a 
contract  with  defendant  railroad  company 
whereby,  in  consideration  of  reduced  rates 
of  transportation,  and  a  free  pass  to  ac- 
company the  cattle,  he  releaeea  defendant 
from  all  damages  to  such  cattle,  except 
such  as  might  arise  from  the  fraud  or  will- 
ful misconduct  of  the  company.  Plaintiff 
was  employed  by  the  shipper  to  go  with 
the  cattle,  and  was  designated  in  the  con- 
tract and  in  the  way-bill  as  in  charge  free. 
Held,  that  the  contract  with  the  shipper 
did  not  affect  defendant's  liability  to  plain- 
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tiff  for  injuries  received  while  traveling 
in  charge  of  gnch  cattle. — Porter  v.  New 
York.  L.  E.  &  W.  R.  Co.,  13  N.  Y.  S.  491. 
8.  in  an  action  to  recover  damages  for 
injuries  sustained  by  plaintiff  while  a  pas- 
senger on  defendant  8  borse-car,  it  ap- 
peared that  the  driver  jumped  off  the  car 
and  the  conductor  ran  towards  the  rear 
of  the  car,  saying  that  he  was  not  goin^  to 
be  killed,  and  that  plaintiff,  not  knowing 
the  cause  of  danger,  followed  him  out,  and 
was  knocked  off  the  rear  platform  as  he 
was  alighting.  HM,  that  such  facts,  un- 
explained, proved  a  clear  breach  of  duty 
on  the  part  of  defendant,  affirmatively  es- 
tablishing negligence.— Kreuzen  v.  Forty- 
Second  St.  M.  ft  St.  K.  Ave.  R.  Co.,  13  K. 
y.  S.  688. 

4.  Plaintiff  signaled  defendant's  street- 
car to  stop.  When  the  car  had  almost 
stopped  plaintiff  attempted  to  enter,  bnt 
the  car  started  suddenly  and  threw  him  to 
the  ground,  causing  the  injuries  com- 
plained of.  Held,  that  the  questions  of  neg- 
ligence and  contributory  negligence  were 
properly  submitted  to  the  jury. — Moylan 
V.  Second  Ave.  B.  Co.,  13  N.  Y.  S.  494. 

5.  In  an  action  gainst  an  elevated  rail- 
way company  for  injuries  to  a  passenger 
alleged  to  have  been  sustained  by  the  acts 
of  one  of  its  conductors,  a  charge  that 
plaintiff  cannot  recover  merely  upon  the 
ground  of  unintentional  negligence  of  a 
guard,  but  only  on  the  ground  of  direct, 
willful  negligence  inflicted  by  the  guard, 
was  properly  refused,  as  plaintiff  was  en- 
titled to  recover  whether  the  negligence 
was  direct  or  willful,  or  whether  the  guard 
had  been  merely  careless  in  conducting 
himself  and  caring  for  the  passengers,  the 
safety  of  whose  life  and  limb  was  intrusted 
to  the  defendant. —Koetter  v.  Manhattan 
Ry.  Co.,18N.  Y.  8.  458. 

6.  While  defendant's  ferry-boat,  on 
which  plaintiff  was  a  passenger,  was  at- 
tempting to  enter  its  slip,  it  struck  the  side. 
After  the  boat  struck,  plaintiff  rose  from 
his  seat,  when  it  struck  again,  causing  him 
to  fall,  and  break  his  leg.  Several  witness- 
es testified  that  the  boat  came  to  the  dock 
with  unusual  violence.  There  was  no  ex- 
ceptional weather  or  tide  to  make  the  land- 
ing^ difficult.  Held,  that  the  evidence  was 
sufficient  to  justify  the  submission  of  de- 
fendant's negligence  to  the  jury.— Snelling 
v.  Brooklyn  &  N.  Y.  Ferry  Co.,  18  N.  Y.  & 
898. 

7.  While  defendant's  ferry-boat,  on 
which  plaintiff  was  a  passenger,  was  at- 
tempting to  enter  its  slip,  it  struck  the  side. 
After  the  boat  struck,  plaintiff  rose  from 
his  seat,  when  it  struck  again,  causing  him 
to  fall,  and  break  his  leg.  Held,  that  the 
fact  that  plaintiff  did  not  keep  his  seat 
until  the  boat  reached  the  dock  does  not 
show  such  contributory  negligence  aa  to 


take  the  case  from  the  Jury. — Snelling  v 
Brooklyn  &  N.  Y.  Ferry  do,,  18  M.  Y.  a 
398. 

OEBTIOBABI. 

Wlien  lies. 

1.  The  writ  of  certiorari  will  not  be 
granted  by  a  single  jndge  sitting  at  special 
term  to  review  the  action  of  the  gOTomor. 
as  commander  in  chief,  in  disbanding  a 
company  of  the  milita  under  the  provisioat 
of  the  New  York  Military  Codo. — People 
V.  Hill,  18  N.  Y.  a  186. 

a.  OtfrtSorari  to  review  a  sewer  assess- 
ment issued  after  Uie  assessment  Hat  has 
been  sent  to  the  board  of  revision  and  cor- 
rection, bnt  before  any  action  has  been 
taken  upon  it  by  that  body,  and  so  before 
there  has  been  a  final  determination  of  the 
objections  made  to  the  assessment,  will  be 
dismissed,  because,  under  Code  Civil  Proc 
N.  Y.  §  2123,  certiorari  does  not  lie  when 
the  Judgment  is  not  final  or  can  be  review- 
ed on  appeal,  and  also  because  another 
remedy  is  offered  by  the  New  York  con- 
solidation act,  §§  897-914,  which  provide  a 
series  of  actions  for  the  vacation  of  asaess- 
ments  for  local  improvements. — People  v. 
Gilon,  18  N.  Y.  S.  ^;  Id.  437. 

CHAMPERTY  AND  MAIN- 
TENANCE. 

What  oonstitateB  ehamperty. 

In  ejectment  plaintiffs  claimed  under 
a  deed  from  the  purchaser  thereof  in  fore- 
closure. Defendant  held  under  a  prior 
deed  from  the  mortgagor's  grantee,  who 
had  assumed  payment  of  ue  mortgage. 
Held,  that  defendant's  title  under  the  mort- 
gagor's grantee,  subject  to  the  mortgage, 
being  extinguished  by  the  title  acquired  by 
the  purchaser  in  foreclosure,  defendant 
was  not  in  "actual  possession  under  a  title 
adverse  to  that  of  the  grantor,"  and  the 
latter's  deed  to  plaintiffs  was  not  void  for 
champerty,  under  8  Rev.  St.  N.  Y.  (7th 
Ed.)  p.  2196,  §  147.— Barley  v.  Roosa.  18  N. 
Y.  S.  209. 

Ohanee  of  Venue. 
Bee  F«n««  t»  Oiml  Oatt*,  \,  %, 

OBATTEL  MOBTQAGES. 

Satisfaction. 

1.  The  fact  that  a  landlord,  holding  a 
mortgage  on  honsehold  furniture  of  his 
tenant  as  security  for  rent,  takes  posses- 
sion of  the  furniture  on  its  abandonment 
by  the  tenant,  and  cares  for  it,  does  not 
operate  as  a  satisfaction  of  the  mortg 
debt.— Lathers  v.  Hunt,  18  N.  Y.  &  8lS 
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8.  A  mortgage  givan  to  secure  a  loan, 
and  any  other  loans  that  may  afterwards 
be  made,  is  not,  on  payment  of  the  first 
loan,  defeated  as  security  for  another  loan, 
ontstanding  at  the  time  of  snch  payment, 
by  the  fact  that  the  mortgagee  took  an- 
other mortgage  on  different  property  to  se- 
cure the  second  loan. — Barritt  ▼.  Aiefler, 
UK.Y.  &849. 

Checks. 

See  Battki  and  Banking,  1-S. 

Claim  and  Delivery. 

BwBepleein. 

CUSRK  OF  COUBT. 

Powers. 

In  the  case  of  a  trial  before  a  court  or 
referee,  Uie  cleric  has  no  judicial  functions, 
and  no  power  except  to  enter  the  judg- 
ment directed  by  the  court  or  referee. — 
Paine  t.  Aldrich,  18  N.  Y.  8.  455. 

Commisslozi. 
Of  broken,  see  FaeUr*  and  Broker*,  1-0. 

Complaint. 
8ee  PUading,  1. 

Compromise. 

See  Aeeori  and  Batitfaetitn;  StUa*»  and 
I>i»eharff». 

CONFLICT  OF  LAWS. 

Conveyanoes  of  personalty. 

1.  The  Taliditv  and  effect  of  a  convey- 
ance of  personalty  by  a  person  who  resides 
at  the  time  of  its  execution  in  New  Jersey, 
thongh  the  tttut  of  the  property  conveyed 
is  in  New  York,  and  the  parties  who  take 
thereunder  are  residents  of  the  latter  state, 
must  be  determined  by  the  laws  of  New 
Jersey.— Townsend  t.  Allen,  18  N.  Y.  8.  78. 

S.  A  conveyance  executed  in  New  Jer- 
sey, which  provides  for  the  disposition  of 
accumulations  of  personalty  situated  in 
New  York,  after  the  determination  of  a 
trust  therein,  must  be  governed  by  the  law 
of  New  Jersey;  and  by  such  law,  which  is 
the  common  law  of  England  unchanged, 
snch  a  disposition  of  personal  estate  is 
valid  and  effectual.— Townsend  v.  Allen, 
WN.T.a78. 

Consideration. 

flea  BeleoM  and  Diseharge,  8, 4. 
V.13H.T.8.— 62 


CONSPIRACY. 

OlTll  action. 

1.  In  an  action  for  damages  against  one 
of  several  trustees  of  an  insolvent  corpora- 
tion, alleging  a  conspiracy  between  them 
to  cheat  and  defraud  the  public,  evidence 
of  acts  of  defendant's  co-trustees,  in  which 
he  did  not  participate  or  subsequently  ac- 
quiesce with  guilty  knowledge,  is  inad- . 
missible  against  him  to  prove  the  forma- 
tion of  a  conspiracy,  and  his  connection 
with  it.— Brackett  V.  Oriswold,  18  N.  Y.  6. 
198. 

3.  In  an  action  for  damages  against  one 
of  several  trustees  of  an  insolvent  corpo- 
ration, alleging  a  conspiracy  between  them 
to  cheat  and  defraud  the  public.  It  appeared 
that  the  defendant,  at  the  age  of  84  vears, 
was  made  a  co-trustee  with  others;  that  he 
signed  financial  reports  of  the  company  at 
the  request  of  his  father,  who  was  chiefly 
interested  therein;  that  he  was  not  present 
at  important  meetings  of  the  board  of 
trustees;  and  that  its  principal  plans  and 
schemes  were  adopted  and  put  into  opera- 
tion before  his  connection  with  the  board 
of  trustees,  and  without  his  participation 
therein.  EM  insufficient  to  fix  a  liability 
upon  the  defendant  as  a  co-conspirator 
with  the  other  trustees.  —  Brackett  v. 
Qrlswold,  18  N.  Y.  8.  193. 

8.  Plaintiff  fitted  up  premises  hired  by 
him  for  a  business  which  included  the  sale 
at  retail  of  beer,  which  he  purchased  from 
R.,  a  brewer.  He  carried  on  the  business 
successfully  until  defendant,  a  brewing 
company,  made  statements  to  R.  and  other 
brewers,  all  of  whom, with  defendant, were 
members  of  an  association  of  brewers,  that 
defendant  had  a  claim  against  plaintiff's 
place  and  business,  and  that,  if  R.  or  any 
other  brewer  belonging  to  said  association 
should  continue  to  sell  beer  to  that  place 
or  business,  defendant,  under  an  agree- 
ment between  the  members  of  the  associa- 
tion, would  hold  R.  or  such  other  member 
liable  for  defendant's  alleged  claim  and 
for  damages.  Thereupon,  and  under  threat 
of  such  penalty,  R  discontinued  the  sale 
of  beer  to  plainUfTs  place,  and  other  brew- 
ers of  the  association  refused  to  sell  beer 
to  the  place,  causing  damage  to  plaintiff 
by  loss  of  business,  so  that  he  became  in- 
solvent, and  was  compelled  to  give  up  the 
business.  Defendant  had  no  claim  against 
plaintiff,  but  bad  a  claim  against  his  prede- 
cessor in  the  business  at  the  same  place, 
secured  by  mortgage  of  the  latter's  prop- 
erty in  the  place,  which  defendant  had 
taken  and  removed  before  plaintiff  hired 
the  premises;  but  the  rules  of  the  associa- 
tion forbade  any  member  of  it  to  supplv 
beer  to  the  place  until  the  debt  to  defend- 
ant was  paid.  Held,  that  snch  combina- 
tion was  unlawful,  and  that  defendant, 
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having,  without  lawful  excuse,  employed 
defamatory  matter  to  plaintiff's  injury, 
wag  liable  to  him  in  damages  therefor. — 
Ryan  v.  Burger  is  Hower  Brewing  Co.,  18 
N.  Y.  S.  660. 


CONSTITUTIONAL  LAW. 

Judicial  powers. 

1.  Code  Civil  Proc.  N.  Y.  §  90,  prohibit- 
ing any  court  from  appointing  as  referee 
the  clerk  of  a  court  of  record  without  the 
written  consent  of  the  parties,  in  so  far 
as  it  prohibits  the  court  of  common  pleas 
from  appointing  its  clerk  as  referee,  is  un- 
constitutional in  divesting  the  court  of  its 
constitutional  powers.  Fitzsucons,  J.,  dis- 
senting.—Standfast  T.  Grotty,  18  N.  Y.  S. 
584. 

Enactment  of  laws. 

Z.  Const  N.  Y.  art.  8,  §  17,  provides  that 
no  act  shall  be  passed  providing  that  any 
existing  law  shall  be  made  a  part  of  said 
act,  or  which  shall  enact  that  any  exist- 
ing law,  or  any  part  thereof,  shall  be  ap- 
plicable, except  by  inserting  it  in  such  act. 
Laws  N.  Y.  1890,  c.  240,  §  2,  providing  a 
means  whereby  the  city  of  New  York 
might  acquire  title  to  real  estate  for  cer- 
tain purposes,  declares  that  "such  proceed- 
ings shall  be  had  upon  the  said  applica- 
tion •  •  *  as  are  provided  for  the  ac- 
quisition of  real  estate  by  chapter  490  of 
the  Laws  of  1888,  and  with  the  like  effect, 
and  all  payments  for  the  real  estate  so  ac- 
quired, and  for  the  charges  and  expenses 
of  acquiring  the  same,  shall  be  made  in 
the  manner  in  which  such  payments  are 
to  be  made,  and  out  of  the  moneys  there- 
for to  be  raised,  as  provided  in  said  last- 
mentioned  act"  Seld,  that  this  was  not 
substantially  in  conflict  with  the  restric- 
tion of  the  constitution. — In  re  Lorillard, 
18  N.  Y.S.  88. 

Titles  of  laws. 

8.  Laws  K.  Y.  1889,  c.  161,  entitled  "An 
act  in  relation  to  local  improvements  in 
the  town  of  Flatbush,  and  the  acouisition 
of  the  rights  of  a  plank-road  in  said  town, " 
crhich  provides  for  the  extension  of  a 
.«ewer  beyond  the  limits  of  the  town,  in- 
.cludes  but  one  subject,  which  is  expressed 
in  the  title  of  the  act. — Van  Brunt  v.  Town 
-of  Flatbush,  18  N.  Y.  8.  645. 

.Local  and  special  laws. 

4.  Laws  N.  Y.  1875,  c.  604,  entitled  "An 
-act  to  prevent  the  deposit  of  carrion,  offal, 
or  dead  animals  in  the  North  and  East  riv- 
ers, or  in  the  Bay  of  New  York  or  Raritan 
bay,  within  the  jurisdiction  of  the  state  of 
New  York, "  is  a  general,  and  not  a  local, 
act— Ferguson  v.  Boss,  18  N.  Y.  &  896. 


Taxation. 

6.  The  sixth-months  limitation  expressed 
in  Laws  N.  Y.  1885,  c  448.  providing  for 
the  sale  of  land  for  unpaid  taxes,  within 
which  to  apply  to  the  comptroller  or  bring 
action  for  relief  bj  reason  of  legal  pay- 
ment of  the  taxes,  is  unconstitutional  and 
void.— Joslyn  v.  Rockwell,  13  N.  Y.  a  SIL 

CONTEMPT. 

What  constitutes. 

1.  On  amotion  to  punish  an  executor  for 
contempt,  it  appeared  that  he  had  incurred 
a  loss  on  the  sale  of  property  owned  by  a 
firm  of  which  testator  and  the  executor 
were  members;  that  petitioner  was  entitled 
to  a  portion  of  the  money  so  lost;  and  that 
the  executor,  by  an  order  of  the  surrogate's 
court,  had  been  directed  to  pay  the  same. 
Se!d  that,  the  indebtedness  not  being  for 
money  which  the  executor  had  received 
and  for  which  he  had  failed  to  account 
the  executor  is  not  liable  to  be  punished 
for  contempt,  where  he  is  unable  to  make 
the  payment  ordered. — In  re  Ockershau- 
sen,  13  N.  Y.  B.  396. 

2.  An  executor  will  not  be  adjudged 
guilty  of  contempt  in  failing  to  pay  over 
money  as  required  by  an  order  of  the  sur- 
rogate's court,  unless  it  appears  that  de- 
mand for  payment  has  been  made,  or  that 
such  demand  was  impossible  or  difflcnlt— 
In  re  Ockershausen,  18  N.  Y.  8.  896. 

3.  Where  mortgaged  chattels,  in  the  pos- 
session of  the  mortgagor,  have  been  sold 
by  her  for  her  own  use,  with  the  consent 
of  the  mortgagee,  who  released  them  from 
the  lien  of  the  mortgage,  the  proceeds  are 
not  exempt  from  the  claims  of  the  mort- 
gagor's other  creditors:  and  she  is  fuilty 
of  a  contempt  in  applying  snch  proceeds 
to  her  own  use,  in  violation  of  an  injunc- 
tion order  in  sunplementary  proceedings. 
— Millington  v.  Fox,  18  N.  Y.  8.  884. 

Power  to  punish. 

4.  An  order  for  commitment  forcontempt 
of  a  judgment  debtor  who  had  failed  to  ap- 
pear for  examination  in  supplementary 
proceedings  directed  that  he  be  imprisoned 
until  a  fine,  costs,  etc.,  be  paid,  or  that 
should  he  appear  on  a  certain  day  for  ex- 
amination, and  pay  a  fine  to  plaintiff,  and 
stipulate  not  to  bring  any  action  against 
him  because  of  the  proceedings,  he  should 
be  discharged.  Eeld  that,  even  if  the  court 
had  no  power  to  insert  sudk  alternative 
provision  in  the  order  and  commitment, 
they  were  not  invalidated  thereby,  as  it 
caused  no  harm  to  the  debtor,  since  he 
could  relieve  himself  from  imprisonment 
by  complying  with  that  portion  of  the 
order  which  the  court  was  authorized  to 
make.— People  ▼.  Sickles,  18  K.  Y.  8.  lOL 
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Enforcement  of— Allowance  of  costs. 

5.  There  is  no  provision  of  law  by  whicli 
an  allowance  of  costs  and  counsel  fees  in 
an  action  for  separation  can  be  enforced  by 
contempt  proceedings.  Following  Jacquin 
y.  Jacquin,  36  Hun,  878.  Distinguishing 
Park  V.  Park,  80  N.  Y.  186.— Branth  v. 
Branth.  18  N.  Y.  8.  860. 

Procedure. 

6.  On  the  reversal  of  an  order  directing  a 
judgment  debtor  to  deliver  certain  proper- 
^  to  a  receiver  appointed  in  supplementary 
proceedings,  an  order  adjudging  the  debt- 
or guilty  of  contempt  in  not  delivering  the 
property  also  falls,  and  must  be  reversed. 
—Smith  V.  McQuade.  IS  N.  Y.  8.  68. 

CONTEST. 

Of  wills,  see  WilU. 

CONTRAOTS. 

Bee,  also.  Accord  and  SatUfactlon;  Account 
Stated;  Arbitration  and  Award;  Atsign- 
ment;  Amffnment  for  Benejit  of  Creditors; 
Bonds;  Carriers;  Chattel  Mortgages;  Fac- 
tors and  Brokers;  Fraudulmt  Convey- 
ances; Insurance;  Landloi  d  and  Tenant; 
Marine  Insurance;  Master  and  Servant; 
Mortgages;  Negotiablt  Instruments;  Part- 
ner s 'dp  f  Prineipal  and  Agent;  Release 
and  Ihscharge;  Sale;  Bpeelfle  Perform- 
ance; Usury;  Vendor  and  Vendee. 

Damages  for  breach,  see  Damages,  6,  6. 

Of  corporations,  see  Corporations,  6-8. 
hiring,  see  Master  and  Servant,  1-6. 
municipalities,  see  Munieipal  Oofrporor 
Hans,  18-21. 

What  constitutes. 

1.  Plaintiff,  after  negotiations  with  de- 
fendant as  to  the  purchase  of  ice,  tele- 
graphed to  defendant:  "I  accept  your  of- 
fer. Deliver  200  tons  in  one  week  or  later. 
Will  sre  you  Monday. "  On  the  same  day 
defendant  wrote  to  plaintiff:  "I  have  or- 
dered a  cargo  for  you.  To  make  it  secure, 
?'ou  had  better  send  me  a  certified  checli 
or  (500."  Plaintiff  went  to  defendant's 
office,  where  the  parties  proceeded  to  draw 
up  a  contract  in  which  it  was  stated,  "Ice 
to  be  paid  for  on  B.  L.,  in-take  weight  in 
Maine."  Plaintiff  objected  to  this  pro- 
vision. Defendant  explained  "in-take 
weight,"  and  the  way  in  which  ice  was 
sold,  and  finally  said  to  plaintiff:  "As  long 
as  you  do  not  understand  this,  we  will  call 
the  trade  off;"  to  which  plaintiff  replied, 
"Very  well,  we  will  call  the  trade  off, "  and 
went  out.  About  two  hours  later  plaintiff 
served  a  notice  on  defendant  that  he  would 
require  delivery  of  the  ice.  Held,  that  the 
minds  of  the  parties  never  met  on  the  terms 
for  a  sale  of  the  ice.— Frazer  ▼.  Small,  18 
N.  Y.  a  468. 


VaUdlty. 

2.  An  electric  light  company  agreed  to 
supply  defendant  with  light  for  one  year 
at  a  specified  rate  per  month,  and  at  his 
expense  equip  his  premises  with  the  nec- 
essary wiring,  the  connection  between  the 
company's  main  line  and  defendant's  prem- 
ises to  be  made  at  the  company's  expense. 
After  the  light  had  been  furnished  about 
six  weeks  the  main  line  was  cut  down,  be- 
cause it  consisted  of  overground  wires,  in 
violation  of  Laws  N.  Y.  1887,  c.  716,  §  4 
HM  that,  in  the  absence  of  any  showing 
that  the  use  of  prohibited  wires  was  con- 
templated by  either  party,  the  assumption 
that  the  company  intended  to  supply  the 
lighting  by  unlawful  means,  and  that  the 
contract  was  therefore  void,  was  unwar- 
ranted.—Dowley  T.  8chiffer,  18  N.  Y.  a 
652. 

Interpretation. 

8.  The  defendant,  a  ship-owner,  con- 
tracted to  send  all  ships  of  his  "line"  to 
the  plaintiff's  pier.  In  an  action  for  failure 
to  send  the  ship  Iberia  to  plaintiff's  pier  it 
appeared  that  she  belonged  to  defendant, 
but  was  under  contract  of  affreightment  to 
a  London  firm;  the  captain,  crew,  and  ship 
being,  however,  under  control  and  direc- 
tion of  defendant  Held,  that  the  ship  was 
properly  found  to  belong  to  defendant's 

line"  within  the  meaning  of  the  agree- 
ment between  the  parties.  —  Elwell  v. 
Fabre,  18  N.  Y.  8.  829. 

4  A  firm  engaged  in  mining  coal,  having 
furnished  defendant  railroad  company 
during  a  year  with  satisfactorv  coal,  agreed 
to  furnish  coal  during  the  following  year, 
"of  same  quality  and  kind  as  furnished 
you  during  the  past  year;"  but  the  coal  de- 
livered was  found  to  be  of  inferior  quality. 
Held,  that  the  reference  to  the  coal  deliv- 
ered in  the  previous  year  was  not  a  mere 
description,  bat  was  an  express  stipulation 
that  the  coal  to  be  delivered  shonld  be  of 
the  same  good  quality,  and  that,  if  such 
stipulation  was  not  performed,  defendants 
were  liable  in  damages.  Distinguishing 
Iron  Co.  V.  Pope.  108  N.  Y.  232,  15  N.  K 
886;  Pierson  v.  Crooks,  115  N.  Y.  639.  22 
K.  £.  849;  Studer  v.  Bleistein,  116  N.  Y. 
816,  22  N.  £.  248.— Zabriskie  v.  Central 
Vermont  R.  Co.,  18  N.  Y.  B.  785. 

6.  A  contract  between  plaintiff  and  de- 
fendant company,  whereby,  in  considera- 
tion of  the  assignment  of  certain  inven- 
tions, plaintiff  was  appointed  manager  of 
defendant  at  a  salary  of  $6,000,  and  to  be 
paid  18,000  per  year  as  royalty,  and  10  per 
cent  of  net  profits,  provided  that  the  con- 
tract should  continue  for  10  years,  subject, 
after  two  years,  to  termination  by  eithei 
party  on  one  year's  notice,  or  by  the  death 
or  incapacity  of  plaintiff,  and  that  in  the 
event  of  termination  the  "company  [by 
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reason  of  the  expendltarea  that  sball  have 
been  made  during  the  continuance  of  this 
agreement]  shall  nave  alicense  [not  exclu- 
sive] to  use  all  inventions  that  may  have 
been  used  in  carrying  on  the  basiness  of 
the  company  on  the  payment  of  96,500per 
year,  said  sum  to  be  paid  quarterly. "  Held, 
that  the  contract  was  not  "terminated"  by 
the  discharge  of  plaintiff  from  defendant's 
service  without  cause,  and  no  action  would 
lie  thereon  for  the  payment  of  the  $6,600 
royalty.— Johnson  v.  Union  Switch  &  Big- 
nd  Co..  18  N.  Y.  8.  618. 

6.  ▲  contract  to  do  a  particular  thing  "  as 
■oon  as  possible"  does  not  mean  that  it  is 
to  be  done  "within  a  reasonable  time,  "but 
that  it  should  be  done  with  all  possible  ex- 
pedition.—Sentenne  T.  Eelly,  18  K.  Y.  & 

Performance. 

7.  Plaintiffs,  being  employed  by  defend- 
ants on  stipulated  terms  to  litigate  certain 
claims,  effected  a  settlement,  which  de- 
fendants refused  to  carry  out.  Plaintiffs 
gave  a  blank  consent  for  a  substitution  of 
attorneys,  stipulating  that  they  should  re- 
ceive the  agreed  compensation  if  the  claims 
were  settled  on  the  same  terms.  Held  that, 
on  a  finding  by  a  referee  that  the  terms 
were  not  substantlallv  the  same,  plaintiffs 
conld  not  recover. — Holmes  t.  Evans.  18  N. 
Y.  B.  614. 

8.  The  plaintiffs  ag:reed  to  manufacture 
and  deliver  a  quantity  of  soap  wraps  to  the 
defendant  "as  soon  as  possible."  Fifty 
days  after  approval  of  a  design  for  the  cir- 
calars,  plaintiffs  delivered  a  part  of  them, 
which  aefendant  accepted  and  paid  for. 
Plaintiffs  tendered  the  remainder  the  next 
day,  but  defendant  refused  to  accept  them, 
on  the  ground  of  non-delivery  in  time. 
Held,  Uiat  the  agreement  meant  within  a 
reasonable  time,  under  particalar  circum- 
stances, and  that  acceptance  by  defendant 
of  a  part  of  the  wraps  was  conclusive  upon 
blm  that  the  delivery  was  within  a  reason- 
able time.— Hinds  ▼.  Kellogg,  18  N.  Y.  8. 
982. 

0.  Plaintiff,  having  contracted  to  fur- 
nish work  and  material  on  defendants' 
bailding,  failed  to  perform  according  to 
the  terms  of  the  contract.  Held,  that  the 
occupancy  of  the  building  by  defendants 
with  the  defective  work  and  material  upon 
it  was  not  such  an  acceptance  of  the  per- 
formance of  the  contract  or  waiver  of  per- 
formance as  to  allow  a  recovery  by  plain- 
tiff. —  Vanderzee  V.  Herman,  18  N.  Y.  a 
164. 

10.  In  an  action  for  damages  from  delay 
in  completing  improvements  in  plaintiff's 
place  of  business,  under  a  contract  that 
they  should  be  completed  by  a  specified 
day,  witnesses  for  defendant  testified  that 
the  completion  of  the  work  was  prevented 


by  delay  in  the  making  of  a  tiled  flooring. 
for  which  plaintiff  had  contracted  with 
other  parties,  and  that  the  work  was  com- 
pleted within  three  or  four  days  after  the 
tiling  was  finished,  while  testimony  for 
plaintiff  was  that  the  delay  in  pnttlne  down 
the  tiling  did  not  in  any  wayhindier  de- 
fendant from  proceeding.  HelA,  that  a 
verdict  for  defendant  could  not  be  set 
aside  on  appeal,  and  that  defendant  was 
not  necessarily  liable  for  delay  becanse 
the  work  on  the  improvements  agreed  to 
be  made  was  not  commenced  tmtU  after 
the  time  specified  for  its  completion.— 
Franchi  y.  Brunswick-Balke-Collender 
Co.,18N.Y.  8.894. 

11.  Where  an  agreement  is  made  be- 
tween plaintiff  and  defendant  Uiat  defend- 
ant will  give  plaintiff  a  halt  interest  in 
certain  property  that  he  had  boaght  and 
was  about  to  improve,  in  consideration  of 
plaintiff's  paying  $1,000  in  cash,  and  what- 
ever sums  mi^bt  be  necessary,  in  excess  of 
a  loan  negotiated  by  defendant,  to  com 
plete  the  improvements,  and  also  of  his 
introducing  defendant  to  a  bank,  and  de- 
positing therein  securities  on  which  de- 
fendant might  borrow  money  on  his  note, 
the  performance  of  plaintiff's  agreement 
is  a  condition  precedent  to  his  acquisition 
of  any  interest  in  the  premises,  failing 
which  performance  he  has  no  cause  of  ac- 
tion against  defendant  under  the  agree- 
ment.—T^ng  V.  Good,  18  N.  Y.  &  608. 

13.  Plaintiff,  in  Kew  York,  telegraphed 
defendants  in  Savannah  for  price  of  rosin 
"f.  o.  b.  my  vessel  at  Savannah. "  Defend- 
ants telegraphed  price,  which  defendant  ac- 
cepted by  telegram,  and  wrote  that  his  ves- 
sel would  arrive  "within  the  next  80  or  40 
days."  Defendants  answered  that  the 
shipment  was  supposed  to  be  immediate, 
but  after  correspondence  accepted  plain- 
tiff's terms.  More  than  40  days  after  plain- 
tiff's first  telegram  of  acceptance  his  vessel 
arrived  at  Savannah,  but  defendants  re- 
fused to  deliver  the  rosin,  claiming  that  the 
contract  had  expired.  Held,  that  the  con- 
tract was  an  executory  one,  and  that,  the 
time  for  its  completion  on  the  part  of  plain- 
tiff having  elapsed  without  his  having  his 
vessel  at  Savannah,  defendants  were  al>- 
Bolved  from  performing  their  part  of  the 
contract- Blossom  v.  Bhotter,  18  N.  Y.  8. 
623. 

Modifloation. 

18.  In  an  action  for  milk  sold  and  deliv- 
ered, defendant  counter-claimed  for  dam- 
ages sustained  by  reason  of  plaintUTs  fail- 
ure to  deliver  at  the  place  agreed.  It  ap- 
peared that  defendant  received  the  milk  at 
a  substituted  locality  for  five  months  with- 
out objection,  and  renewed  his  contract 
for  another  year  without  dissent  as  to  the 
place  of  deuvery.    EM,  that  defendant's 
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coarse  constltnted  tn  implied  aaaent  to  a 
modiflcation  of  tbe  agreement,  and  that  the 
objection  that  the  chanife  in  the  contract 
was  invalid  for  want  of  consideration  was 
not  tenable.— Gibson  t.  Donnelly,  18  N.  Y. 
8.  806. 
Beaoisslon. 

14.  Defendant,  a  broker,  agreed  to  pav 
plaintiff  half  his  commissions  on  the  busi- 
ness of  customers  whom  plaintiff  should 
bring  him.  By  a  subsequent  change  in  tbe 
rules  of  the  board  of  brokers  to  which 
defendant  belonged,  the  payment  by  him 
of  such  commissions  to  plaintlS  was  pro- 
hibited. Held,  that  the  contract  might  be 
terminated,  after  the  lapse  of  reasonable 
time,  for  a  good  reason,  and  on  proper  no- 
tice; that  such  change  in  the  rules  of  tbe 
board  was  sufficient  reason  for  a  termina- 
tion of  the  contract;  and  that,  on  dealings 
after  such  termination  with  a  customer  in- 
troduced by  plaintiff,  defendant  was  not 
liable  to  plaintiff  for  commissions. — Qll- 
bert  T.  Quinlan,  18  N.  Y.  8.  67L 

Action  on. 

16.  In  an  action  for  breach  of  a  con- 
tract for  the  sale  of  a  business,  which  con- 
tained a  stipulation  that  the  seller  should 
not  carry  on  the  same  line  of  business  for 
five  years,  conversations  between  the  par- 
ties prior  to  the  execution  of  the  contract, 
concerning  the  right  of  the  seller  to  take 
orders  in  tue  class  of  work  included  in  the 
business  transferred,  were  properly  strick- 
en out,  as  having  merged  in  the  contract. — 
Breok  v.  Bingler,  18  N.  Y.  8.  501. 

16.  Plaintiffs,  a  mother  and  her  two 
children,  executed  a  bond  and  mortgage 
of  real  estate  owned  by  them  for  an  indebt- 
edness of  the  mother.  Thereafter  defend- 
ant, having  become  indebted  to  the  mother, 
agreed,  in  payment  of  his  debt  to  her,  to 

gay  the  bond  and  mortgage.  Held,  that  on 
is  failure  to  do  so  plaintiffs  could  main- 
tain an  action  against  him  without  having 
ttkemselves  paid  the  bond  and  mortgage. — 
Albere  v.  Eingsland,  18  N.  Y.  8.  794. 

17.  An  electric  light  company  agreed  to 
supply  defendant  with  light  for  one  year 
at  a  specified  rate  per  month,  and  at  his  ex- 
pense equip  his  premises  with  the  necessary 
wiring,  the  connection  between  the  com- 
pany's main  line  and  defendant's  premises 
to  be  made  at  the  company's  expense. 
After  the  light  had  been  furnished  about 
six  weeks  the  main  line  was  cut  down,  be- 
cause it  consisted  of  overground  wires,  In 
violation  of  Laws  N.  Y.  1887,  c.  710,  §  4. 
Sdd  that,  it  not  appearing  from  the  con- 
tract that  the  payment  for  the  wiring  was 
to  be  postponed  until  the  company  had 
supplied  the  li^ht,  or  some  part  thereof,  a 
promise  to  pay  immediately  on  the  furnish- 
ing of  the  materials  would  be  implied. — 
Dowley  t.  Schiffer,  13  N.  Y.  8.  552. 


18.  An  electric  light  company  agreed  to 
supply  defendant  with  light  for  one  year 
at  a  specified  rate  per  month,  and  at  his 
expense  equip  his  premises  with  the  neo- 
eiaary  wiring,  the  connection  between  the 
company's  main  line  and  defendant's  prem- 
ises to  be  made  at  the  company's  expense. 
After  the  light  had  been  furnished  about 
six  weeks  the  main  line  was  cut  down,  be- 
cause it  consisted  of  overground  wires,  in 
violation  of  Laws  N.  Y.  1887,  c.  716,  §  4. 
Held  that,  the  contract  being  divisible,  the 
company  was  entitled  to  recover  the  ex- 
pense incurred  for  the  wiring,  in  the  ab- 
sence of  any  counter-claim  by  defendant 
for  damages  for  breach  of  the  company's 
obligation  to  supply  him  with  light  for 
tbe  stipulated  period. — Dowley  ▼.  Schiffer, 
IB  N.  Y.  8.  662. 

19.  In  settlement  of  an  action  by  plain- 
tiffs against  defendant  and  another  for  a 
balance  due  on  a  joint  account  of  the 
latter,  to  which  they  had  interposed  a  de- 
fense, and  of  an  account  between  plain- 
tiffs and  defendant  individually,  on  which 
a  balance  was  due  to  him,  the  accounts 
were  liquidated,  and  a  balance  against 
him  was  stated,  which  he  promised  to  pav 
"when  I  shall  be  able  to  do  so."  Held. 
that  an  action  for  such  balance  was  not 
an  action  on  an  account  stated,  but  an  ac- 
tion on  the  conditional  promise  of  defend- 
ant, which  promise  was  founded  on  a  valu- 
able consideration;  and  that,  in  order  to 
recover,  plaintiffs  must  show  some  change 
for  the  better  in  defendant's  circum- 
stances after  the  promise  was  made.  Af- 
firming 6  N.  Y.  &  37.— Work  v.  Beach,  13 
N.  Y.  8.  678, 

Building  oontraots. 

20.  A  building  contract  provided  that 
the  work  was  to  be  done  to  the  satisfac- 
tion of  the  architect,  to  be  shown  by  his 
certificate.  In  an  action  for  a  balance  due 
thereon  one  of  the  plaintiffs  testified  that 
the  work  had  been  completed,  and  that 
when  he  applied  to  the  architect  for  a 
certificate  the  latter  made  no  complaint 
about  the  work,  but  referred  to  some  dam- 
age from  water,  and  said  defendant  was 
"a  little  cranky,"  and  that  he  did  not  like 
to  give  a  certificate  until  defendant  was 
satisfied;  that  defendant  ought  to  settle, 
etc.  Held,  that  It  was  proper  to  submit  to 
the  Jury  tlie  question  whether  the  certifi- 
cate was  unreasonably  withheld. — Gibbons 
V.  Russell,  18  N.  Y.  8.  879. 

21.  In  an  action  for  a  balance  claimed 
under  a  building  contract  defendant  testi- 
fied tbat  the  work  was  improperlr  done, 
causing  him  damage,  and  was  not  finished 
as  required  by  the  contract.  Held,  that  a 
question  to  him  whether  he  did  any  work, 
or  attempted  to  have  anything  done,  that 
was  not  a  remedying  of  "the  defects  and 
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Injorieg"  he  had  testified  to,  wu  properly 
excluded,  as  calling  for  a  conclusion. — 
Gibbons  t.  Russell,  18  N.  T.  &  879. 

23i  In  an  action  to  recover  a  balance  on 
a  building  contract,  the  complaint  was  dis- 
missed, on  the  ground  that  Uie  plaintiff, 
not  having  procured  the  architect  s  certifl- 
rate  ibat  the  work  was  satisfactory,  had 
failed  to  show  substantial  performance  of 
the  contract.  It  appeared  that  there  was  a 
dispute  between  piaintift  and  the  archi- 
tect as  to  certain  work  in  the  cellar  of  the 
building,  and  the  cause  of  water  rising 
therein,  the  plaintiff  maintaining  that  the 
same  was  caused  by  changes  which  he  was 
directed  by  the  architect  to  make.  Held, 
that  the  case  should  have  been  submitted 
to  the  Jury  upon  the  question  whether  or 
not  there  was  a  willful  omission  on  the 
part  of  the  plaintiff  to  substantially  per- 
form his  contract  Following  Byron  v. 
Bell,  10  N.  Y.  a  698.— Hopper  r.  Cutting. 
18  N.  Y.  a  880. 

88.  The  question  whether  a  building  con- 
tract was  substantially  performed,  where 
the  evidence  is  contradictory,  is  peculiarly 
one  for  a  Jury,  and  motions  to  dismiss  and 
for  the  direction  of  a  verdict  are  properly 
denied.— Gibbons  t.  Russell.  18  N.  Y.  8. 
870. 

Contributoiy  Negligence. 

See  NegUgenee,  4-& 

Conversion. 

See  Trover  and  Ootwenion, 

Conveyances. 

See  Chattel  Morigaget;  Fraudulent  Convey- 
aneet;  Mortgagee;  Bale;  Vendor  and  Ven- 
dee. 

CORPORATIONS. 

See,  also.  Bank*  and  Banking;  Cairiert; 
Borte  and  Street  Railroad*;  Ineurance; 
Munieipal  Corporation*;  Bailroad  Com- 
panie*;  BeUgiou*  Societie*. 

Dissolution,  effect,  see  Abatement  and  Re- 
vival, 6. 

Consolidation. 

1.  Evidence  that  the  illegal  consolida- 
tion of  two  companies  resulted  in  taking 
from  the  consolidated  treasuries  an  amount 
largely  in  ezneas  of  the  outstanding  obli- 
gations of  one  of  the  original  companies, 
and  that  the  deficiency  continued  until  the 
compan^v,  unable  to  meet  its  obligations, 
passed  into  the  hands  of  a  receiver,  is  suf- 
ficient to  show  that  the  deficiency  resulted 
from  the  consolidation. — Pierson  v.  Cronk, 
18  N.  Y.  a  845. 


Officers. 

8.  The  entire  assets  of  an  insarance  com- 
pany were  transferred  to  another  com- 
pany, in  violation  of  law,  and  during  aach 
transfer  a  large  ram  of  money  waa  with- 
drawn from  the  treasuries  of  both  compa- 
nies to  procure  loans  in  order  to  perfect 
the  transfer,  thereby  impairing  the  cap- 
ital of  both  companies,  and  injuring  cred- 
itors and  poll^-bolders.  Held,  thai  •  di- 
rector of  both  compsniea  at  the  time  of 
the  withdrawal  of  the  fnnds  was  liable  for 
the  waste  of  the  assets,  at  the  suit  of  a  re- 
ceiver of  the  company  whose  assets  were 
transferred;  and  the  fact  that  the  transfer 
was  made  on  the  advice  of  counsel  is  no 
protection.- Pierson  v.  Cronk,  18  N.  Y.  a 

8.  The  entire  assets  of  an  insurance  com- 
pany were  transferred  to  another  compa- 
ny, m  violation  of  law,  and  a  consolida- 
tion effected.  Held,  that  the  fact  that  tha 
policy-holders  of  the  original  company  re- 
ceived dividends  on  their  policies  from 
the  consolidated  company  does  not  estop 
them,  or  the  receiver  representing  them, 
from  maintaining  an  action  against  the 
directors  of  the  original  company  for  wast- 
ing its  assets  by  the  consolidation. — Pier- 
son V.  Cronk,  18  N.  Y.  S.  845. 

4.  One  who  has  performed  services  for  a 
corporation  has  a  right  of  action  against 
it,  though  he  is  one  of  its  trustees. — Mc- 
Dowall  V.  Sheehan,  18  K.  Y.  a  88& 

Contracts. 

6.  Bondsof  a  corporation  were  pnrehased 
by  a  firm,  and  two  members  thereof — F. 
and  W. — became  directors  of  the  corpora- 
tion, and  W.  became  its  treasurer,  and,  on 
his  resignation,  D.,  an  employe  of  W.,  !>•- 
came  treasurer.  The  management  of  the 
corporation's  financial  affairs  was  intrusted 
by  Its  directors  wholly  to  F.,  W.,  and  D. 
By  agreemeut  between  them,  and  to  make 
good  overdrafts  on  its  bank-account.  D. 
made  a  note  in  its  name,  and  W.  gave  him 
certain  of  the  bonds  of  the  corporation 
purchased  by  his  firm,  to  pledge  as  col- 
lateral, and  D.  delivered  the  note  and  bonds 
to  the  bank  to  secure  a  loan  to  the  corpo- 
ration. Thereafter,  both  the  firm  and  the 
bank  being  insolvent,  and  receivers  of 
their  property  having  been  appointed,  the 
bonds  were  sold  by  the  receiver  of  the 
bank,  and  the  proceeds  applied  to  pay  the 
note,  with  the  knowledge  of  the  directors 
of  the  corporation,  and  no  question  was 
raised  by  them  as  to  the  authority  of  D. 
to  sign  the  note  and  procure  the  loan,  un- 
til an  action  was  brought  by  the  receiver 
of  the  firm  to  recover  from  the  corporatioa 
the  amount  of  the  proceeds  of  the  bonda 
applied  to  pay  the  note.  Held,  that  the 
corporation  could  not  dispute  the  author- 
ity of  D.  to  sign  the  note,  or  to  borrow  and 
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pledge  the  bonds  aa  BecnritT  for  the  loan 
thereon. — Daviei  ▼.  Kew  York  Concert 
Co.,  18  N.  Y.  8.  789. 

6.  Neither  could  it  set  up  that  the  pay- 
ment of  the  note  oat  of  the  proceeds  of  the 
bond  was  a  payment  by  a  volunteer,  no 
such  pretense  having  been  made  previous- 
ly.—Davies  V.  New  Yorli  Concert  Co.,  18 
N.  Y.  e.  789. 

T.  An  admission  by  the  president  of  a 
corporation,  made  on  the  discharge  of  the 
manager  of  the  corporation,  that  royalties 
on  certain  patents  assigned  by  the  manager 
to  the  corporation  in  consideration  of  his 
appointment  would  be  paid  after  his  dis- 
charge, would  not  bind  defendant,  in  the 
absence  of  evidence  that  he  was  authorized 
by  the  company  to  malie  such  promise  or 
put  such  construction  on  the  contract. — 
Johnson  v.  Union  Switch  &  Signal  Co.,  18 
N.  Y.  8.  612. 

8.  A  corporation  in  contemplation  of  for- 
mation at  the  time  work  was  ordered  by 
one  of  its  iucorporators,  and  which  went 
to  its  benefit,  is  liable  therefor. — Grier  v. 
Hazard,  Hazard  &  Co.,  18  N.  Y.  E  688. 

Actions. 

9.  The  place  of  residence  of  a  corpora- 
tion, within  the  meaning  of  Code  Civil  Proc. 
N.  Y.  ^  984,  providing  that  an  action  must 
be  tried  in  the  county  in  which  one  of  the 
parties  reside  at  the  commencement  there- 
of, is  where  its  principal  business  is  to  be 
carried  on,  as  designated  by  its  charter, 
though  In  fact  it  may  conduct  a  large  part 
of  its  business,  and  tiave  an  office,  in  an- 
other county. — Rossie  Iron- Works  v. West- 
brook.  18  N.  Y.  8.  141. 

10.  The  allegation  of  incorporation,  re- 
quired by  Code  Civil  Proc.  N.  Y.  §  1775,  in 
an  action  by  or  against  a  corporation,  is  no 
part  of  the  cause  of  action,  and  its  absence 
in  the  complaint  is  not  ground  of  demurrer 
for  insulBciency.— Adams  v.  Lamson  Con- 
solidated Store  Service  Co.,  18  N.  Y.  8. 

iia 

11.  Where  acorporation  has  been  permit- 
ted to  interplead,  and  has  been  substituted 
as  defendant  in  the  action,  a  supplemental 
complaint  filed  by  plaintiff  against  it, 
which  fails  to  state  whether  it  ia  a  foreign 
or  domestic  corporation,  and,  if  the  latter, 
the  state  or  government  by  which  it  was 
incorporated,  as  required  by  Code  Civil 
Proc.  N.  Y.  §  1773,  is  fatally  defective,  and 
a  demurrer  to  such  complaint  will  be  sus- 
tained.—Chandler  V.  Erie  Transfer  Co.,  13 
N.  Y.  a  578. 

Bights  and  liabilities  of  stockhold- 
ers. 

12.  The  prospectus  of  an  apartment- 
house  corporation  stated  that  the  owner 
of  a  certain  amount  of  stock  would  be  en- 
titled to  a  virtually  perpetual  lease  of  an 


apartment  C.  subscribed  for  70  shares, 
safScient  to  entitle  him  to  a  certain  apart- 
ment, which  was  assigned  to  him;  and  by 
agreement  the  certificate  of  stock  was  is- 
sued to  V.  At  a  meeting  of  stockholders 
the  plan  of  the  building  was  changed,  and 
the  amount  of  capital  stock  was  increased, 
the  additional  stock  being  distributed 
among  the  stockholders  without  anything 
being  paid  therefor.  Before  such  distri- 
bution the  stockholders  resolved  that  an 
annual  rent  should  be  charged  stockhold- 
ers, and  leases  should  be  executed  by  them 
on  that  basis,  V.  voting  therefor  as  holder 
of  the  70  shares,  which  stood  in  his  name, 
though  he  had  previously  sold  them  to 
plaintiff.  Thereafter  plaintiff  surrendered 
the  certificate  issued  to  V.,  and  received  a 
certificate  for  the  original  70  shares  and  67 
shares  of  the  increased  stock.  Held,  that 
plaintiff  was  not  entitled,  by  virtue  of  the 
original  subscription,  to  the  apartment 
without  executing  a  lease  pursuant  to  the 
resolutions.  He  was  bound  by  the  change 
of  plan  and  the  additional  conditions,  such 
change  having  been  assented  to  by  the 
then  holder  of  his  stock,  and  ratified  by 
plaintiff  by  his  acceptance  of  the  additional 
stock.  Distinguishing  Driscoli  v.  Manu- 
facturing Co.,  59  N.  Y.  96. — Compton  ▼. 
The  Chelsea,  18  N.  Y.  8.  723. 

18.  The  acceptance  and  retention  of  a 
certificate  of  stock  for  |1,000  by  defendant, 
who  has  paid  that  amount  to  a  manufact- 
uring corporation,  shows  that  he  did  not 
intend  to  make  a  gift  of  that  amount  to 
the  corporation,  but  that  he  became  a 
stockholder  therein,  and  personally  liable 
as  such  to  creditors. — McDowell  v.  Shee- 
han,  13  N.  Y.  S.  886. 

14.  The  fact  that  defendant,  when  he 
subscribed  for  the  stock,  was  falsely  in- 
formed that  the  balance  had  all  been  taken, 
and  that  therefore  he  would  incur  no  per- 
sonal liability,  will  not  avail  him  as  against 
a  creditor  of  the  corporation  who  knew 
nothing  about  the  misrepresentations.— 
McDowall  V.  Sheehan,  18  N.  Y.  S.  386. 

15.  In  an  action  to  subject  the  stock- 
holders of  a  corporation  to  liability  for 
corporate  debts,  on  the  ground  that  no 
proper  certificate  of  certain  increased  stock 
Issued  by  the  company^  was  ever  filed,  it 
appeared  that  the  original  stock,  and  an 
increase  thereof,  up  to  170,000.  had  been 
fully  paid,  and  the  certificate  duly  filed. 
Held,  that  the  burden  was  on  plaintiff  to 
show  that  defendants'  stock  was  increased 
stock  of  an  issue  subsequent  to  the  first 
$70.000.— Griffith  v.  Green,  18  N.  Y.  S.  470. 

16.  An  action  against  a  corporation  on 
notes  given  by  it  is  not  an  action  on  the 
debts  for  which  the  notes  were  given, 
within  the  meaning  of  the  New  York  stat- 
ute requiring  such  action  to  be  brought 
within  one  year  in  order  .to  render  the 
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■tockholders  liable   therefor. — Qrifflth  ▼. 
Green,  18  N.  T.  &  47a 

Insolvenoy  and  diasolation. 

17.  On  an  application  by  the  receiver 
of  a  corporatioD  for  a  warrant  for  the 
examination  of  the  president  of  the  com- 
pany, it  was  abown  that  the  latter  bad 
made  reports  and  statements,  early  in  1888, 
and  as  late  as  June  of  that  year,  that  the 
company  had  property  more  than  suffi- 
cient to  pay  its  debts;  that  in  September, 
1888,  an  execution  against  it  was  returned 
unsatisfied,  after  making  only  a  small 
sum  thereon;  that  the  receiver  had  been 
able  to  obtain  no  property  other  than  the 
books  of  the  company;  that  the  books 
showed  that  considerable  transfers  of  its 
property  had  been  made  before  the  issue 
of  such  execution,  in  making  which  trans- 
fers the  president  was  an  active  partici- 
pant, and  that  some  of  them  were  for  the 
benefit  of  another  company,  with  which  he 
was  identified.  Held,  tnat  these  facts  were 
■uiBcient  to  Justify  the  issue  of  the  war- 
rant, and  that  their  existence  could  not  be 
controverted  or  overcome  by  the  affidavit 
of  the  president,  or  of  others  on  his  be- 
half, in  explanation  of  what  had  been  done 
with  the  property  of  the  company,  as  the 
receiver  was  entitled  to  his  oral  examina- 
tion on  that  subject.— In  re  Stonebridge, 
18  N.  Y.  B.  770. 

18.  The  fact  that  the  receiver  had  availed 
himself  of  the  assistance  of  the  counsel  for 
the  creditor  in  whose  suit  he  wasappointed, 
being  a  mere  irregularity,  furnished  no 
legal  reason  for  denying  the  warrant,  or 
setting  it  aside  after  it  had  been  issued.— 
In  re  Stonebridge.  18  N.  Y.  S.  770. 

19.  Rev.  St  N.  Y.  pt.  S.  c.  6,  tit.  1,  art.  8. 
§  12,  which  provides  for  the  issue  of  a 
warrant  to  bring,  before  the  proper  officer 
or  judge,  for  examination,  any  person 
whom  there  ia  good  reason  to  believe  has 
embezzled  or  concealed  part  of  the  estate 
of  an  insolvent,  or  any  person  that  can  tes- 
tify concerning  the  concealment  or  em- 
bezzlement thereof,  is  not  in  conflict  with 
the  constitution  of  the  state;  and  as  Bp- 
plied  to  an  insolvent  corporation,  the  au- 
thority given  is  proper  to  render  more  ef- 
fectual the  proceedings  which  may  be 
taken  by  a  receiver  to  sue  for  and  recover 
its  property. — In  re  Stonebridge,  18  N.  Y. 
8.  770. 

20.  Pendingan  action  by  plaintiff  against 
a  corporation,  which  was  insolvent,  but 
had  personal  property  ample  to  satisfy  an 
execution  in  the  action,  a  judgment  was 
confessed  against  the  corporation  in  favor 
of  U.,  one  of  its  directors,  on  a  valid 
claim,  and  execution  was  issued  thereon, 
and  immediately  returned  unsatisfied  with- 
out any  attempt  to  levy,  although  there 
was  property  sufficient  to  satisfy  it:  and 


thereupon,  as  authorised  by  Code  Civil 
Proc.  H.  Y.  §  1784,  upon  such  return  of  ex- 
ecution, an  action  was  brought  by  R.  for 
the  distribution  of  the  property  of  the 
company,  and  a  receiver  thereof  wee  ap- 
pointed by  consent,  by  whom  the  property 
of  the  company  was  sold.  It  we*  pur- 
chased by  R.  at  a  very  inadequate  prioe. 
These  proceedings  were  all  taken  anaermn 
arrangement  between  the  other  directors 
and  R.,  and  were  conducted  by  the  coun- 
sel of  the  company,  for  the  purpose  of 
preventing  plaintiff  from  obtaining  e  pref- 
erence over  other  creditors  of  the  com- 
pany. Held,  that  such  proceedings  conaU- 
tnted  a  transfer  of  the  property  of  the  cor- 
poration in  contemplation  of  insolvent. 
prohibited  by  Rev.  St.  pt  t  c.  18,  tit  4.  § 
4,  and  were  void;  and  that  plaintiff  was 
entitled  to  have  the  proceeding  set  aside 
and  proceed  in  due  course  of  law  without 
being  obstructed  thereby.  —  National 
Broadway  Bank  v.  Wessell  Jtfetal  Co.,  IS 
N.  Y.  8.  744. 

Foreign  corporations. 

81.  The  right  of  a  Judgment  creditor  of 
a  corporation,  on  the  return  of  execution 
unsatisfied,  to  maintain  an  action  for  the 
sequestration  of  its  property,  and  for  the 
appointment  of  a  receiver,  la  confined  to 
domestic  corporations  by  the  terms  of  Code 
Civil  Proc.  N.  Y.  §  1784,  which  confers  the 
right;  and  hence  no  such  action  will  lie 


against  a  foreign  corporation. — Burgoyne 
~  Item  A  W.  Ry.  Co.,  18  N,  Y.  9.  «7. 
Although,  under  Code  Civil  Proc.  N. 


Y.  §  1780,  only  a  resident  of  the  state  can 
sue  a  foreign  corporation  on  a  cause  of 
action  for  tort  arising  without  the  state,  a 
demurrer  to  a  complaint  in  such  an  action, 
on  the  ground  that  the  court  has  no  Juris- 
diction of  the  subject  of  the  action,  can- 
not be  sustained  merely  because  the  com- 
plaint does  not  allege  residence  of  the 
plaintiff,  where  his  non-residence  does 
not  appear  on  the  face  of  the  complaint; 
as  section  488  authorizes  a  demurrer  to  the 
complaint  only  where  one  or  more  of  the 
grounds  specified  "appear  upon  the  face 
thereof.  "—Qurney  v.  Grand  Trunlc  By. 
Co.,  18  N.  Y.  &  MB. 

COSTS. 

Of  arbitration ,  aeo  Arbitration  and  Av«ri,  t. 

Bight  to  ooBts. 

1.  An  action  by  an  employe  for  injuries 
sustained  by  reason  of  a  defective  ap- 
pliance is  not  an  action  for  an  "assaaJt 
and  battery, "  within  the  meaning  of  Cod* 
Civil  Proc.  N.  Y.  §  8228,  subd.  S,  provid- 
ing that  if  the  plaintiff  in  an  action  for 
assault  and  battery  recovers  less  than  $60 
he   shall  have  costs   not  to  exceed  the 
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amonnt  of  his  recovery.— Rteffer  t.  Fahye 
Watch-Caae  Co.,  18  N.  Y.  8. 788. 

5.  An  action  to  restrain,  a*  an  infringe- 
ment of  plaintifl'B  ezdaaive  rlffbt  to  toe 
title  of  a  book,  the  publication  by  defend- 
ants of  a  book  on  the  corer  of  Wnich  that 
title  appeared  as  the  name  of  the  author, 
with  a  picture  copied  from  the  cover  of 
plaintifl's  book,  was  brought  after  defend- 
ants had  offered  to  dispense  with  the  use 
of  such  picture  in  future.  There  was  no 
proof  that  any  purchaser  was  deceived. 
Meld  that,  on  judgment  for  defendants,  it 
was  a  proper  exercise  of  discretion  to 
award  them  costs  and  an  extra  allowance. 
— Munro  v.  Smith,  18  N.  Y.  8. 70a 

8.  On  granting  a  motion  for  a  bill  of 
particulars  of  a  small  part  only  of  the  mat- 
ters of  which  particulars  were  asked  for  by 
the  motion,  costs  should  abide  the  result  of 
the  action.— WiUiams  ▼.  Folsom,  18  N.  Y. 
8.713. 

4.  Plaintiff  brought  two  actions  to  re- 
strain defendant  from  using  a  certain  nam 
de  plufM  in  different  publications,  all  of 
which  might  have  been  embraced  in  one 
action;  and  evidence  taken  in  the  first  ac- 
tion was  used,  also,  in  the  second.  Htld 
that,  on  Judgment  for  plaintiff  in  both  ac- 
tions, no  costs  should  be  awarded  in  the 
second  action  to  plaintiff  as  against  de- 
fendant.—Munroe  V.  Tousey,  18  K.  Y.  8. 
81. 

6.  4  Rev.  St.  N.Y.  (8th  Ed.)  p.  3561,  §  86, 
which  provides  for  a  reference  "in  writ- 
ing" of  a  disputed  claim  against  a  dece- 
dent's estate,  does  not  require  the  offer  of 
reference  to  be  in  writing,  and  where  an 
executor  rejects  a  parol  offer  for  such  ref- 
erence, and  the  claimant  afterwards  re- 
covers a  judgment  for  an  amount  exceed- 
ing |60,  Uie  latter  is  entitled  to  costs  as  of 
right,  under  Code  Civil  Proa  N.  Y.  S  8228, 
which  provides  that  plaintiff  is  entitled  to 
costs  of  course  on  the  rendition  of  a  Judg- 
ment in  his  favor  for  $50  or  more,  where 
the  complaint  demands  judgment  for  a 
sum  of  money  only. — Roberts  v.  Pike,  18 
N.  Y.  a  669. 

6.  Under  Code  Civil  Proa  N.  Y.  §  8328, 

Siving  costs,  as  of  course,  to  a  plaintiff  on 
nal  judgment  in  bis  favor  in  certain  ac- 
tions, the  provision  that,  "if  in  an  action 
to  recover  damages  for  an  assault,  battery, 
false  imprisonment,  libel,  slander,  criminal 
conversation,  seduction,  or  malicious  pros- 
ecution, the  plaintiff  recovers  less  than  $50 
damages,  the  amount  of  his  costs  cannot 
exceed  the  damages, "  does  not  apply  to  an 
action  for  damages  for  causing  oeath  by 
neglect,  brought  under  section  1902,  such 
an  action  being  included  in  the  general 
provision  giving  plaintiff  costs  on  a  Judg- 
ment in  bis  favor;  the  specific  designation 
of  the  actions  in  which  costs  are  limited 
exclades  all  others.   Distinguishing  Oarra- 


brant  v.  Snlltvan.  18  CSvil  Proc  R  196.— 
Gorton  v.  United  States  &  B.  H.  &  a  Co., 
18  N.  Y.  a  658. 

Seoority  for  costs. 

7.  The  court  has  power  in  a  proper  case 
to  allow  a  non-resident  plaintiff  to  sue  as  a 
poor  person.  Dakibls,  J.,  dissenting.  Af- 
firming 10  N.  Y.  a  478.— Harris  v.  Mutual 
Life  Ins.  Co.,  18  K.  Y.  a  718. 

8.  Under  Code  Civil  Proa  K.  Y  §  8371, 
providing  that,  in  an  action  by  or  against 
an  administrator  In  his  representative  cv 
pacity,  the  court  may,  in  its  discretion,  re- 
quire the  plaintiff  to  give  security  for  costs, 
where  it  appears  that  intestate  left  no  es- 
tate, that  letters  were  taken  out  only  to 

grosecute  a  claim  for  damages  In  causing 
is  death,  that  plaintiff  is  not  pecuniarily 
responsible,  and  the  complaint  is  made  out 
on  information  and  belief,  and  the  sources 
of  information  not  given,  and  affidavits  are 
presented  showing  that  intestate's  death 
was  caused  by  his  own  negligence,  a  prop- 
er case  is  made  out  for  the  exercise  of  the 
court's  discretion. — Caccavo  v.  Rome,  W. 
&  O.  R.  Co.,  18  N.  Y.  a  884.* 

9.  Under  Code  Civil  Proa  N.  Y.  §  669, 
regulating  the  terms  of  the  undertaking  re- 
quired as  a  condition  precedent  to  the 
granting  of  an  order  of  arrest,  the  costs  In- 
tended to  be  secured  by  the  undertaking 
are  not  the  costs  of  the  action  for  which 
the  defendant  in  the  event  of  his  success 
may  recover  judgment,  but  only  such  costs 
awarded  to  the  defendant  as  accrue  direct- 
ly from  the  arrest,  or  in  proceedings  neces 
Bitated  by  the  arrest- Satorius  v.  North. 
18  N.  Y.  a  667. 

10.  Code  Civil  Proa  K.  Y.  §  8351,  snbd. 
8,  allows  $10  costs  "for  taking  the  deposi 
tion  of  a  witness  or  party  as  prescribed  in 
sections  870,  871,  or  898  of  this  act. "  Sec- 
tion 870  provides  that  the  deposition  of  • 
party  may  be  taken  at  any  time  before 
trial,  "as  prescribed  in  this  article."  Sec- 
tion 871  provides  that  the  deposition  of  s 
person  not  a  party  mav  be  taken  "as  pre- 
scribed in  this  article. ''  Section  879  pro- 
vides that  depositions  of  witnesses  may  be 
taken  under  stipulation  of  the  parties. 
Held  that,  where  depositions  are  taken  an 
der  a  stipulation  of  the  parties,  $10  costs 
may  be  taxed  for  each  deposition  so  taken. 
Disapproving  Newman  v.  Greiff,  8  Civil 
Proa  R.  862.— Smith  v.  Servis,  18  N.  Y.  a 
941. 

11.  Where,  in  a  special  proceeding  to  en 
force  a  personal  tax,  the  order  committing 
defendant  as  for  a  contempt  for  his  failure 
to  pay  the  taxes  is  reversed  on  appeal  to 
the  court  of  appeals,  "with  the  costs  of  all 
courts, "  defendant,  under  the  express  pro 
visions  of  Code  Civil  Proa  N.  Y.  §  8340,  is 
entitled  to  tax  his  costs  at  the  rate  allowed 
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for  similar  services  in  an  action. — McLean 
T.  Jeptason,  18  N.  Y.  S.  834. 

12.  Since  the  proceeding  is  a  special  pro- 
ceeding, Code  CiTil  Proo.  K.Y.  §8286.  which 
proTides  for  the  taxation  of  costs  on  a  "  mo- 
tion in  action,"  does  not  apply;  and  the 
fact  that  on  the  receiver's  motion  defend- 
ant was  ordered  to  be  committed  for  a  con- 
tempt if  he  failed  to  pay  the  taxes  does  not 
authorize  the  clerk  to  tax  a  motion  fee  un- 
der the  above  section. — McLean  v.  Jeph- 
son,  13  K.  7.  H.  834. 

18.  The  fee  retained  by  the  city  chamber- 
lain out  of  the  sum  deposited  with  him  by 
defendant  to  stay  proceedings  during  the 
pendency  of  the  appeal  to  the  court  of  ap- 
peals is  not  a  disbursement  in  the  proceed- 
ings for  vhich  defendant  is  entitled  to  tax 
costs.  —  McLean  v.  Jephson,  18  K.  T.  S. 
834. 

14.  An  action  to  foreclose  a  mortgage  on 
a  leasehold  is  not  within  the  meaning  of 
Code  Civil  Proc  N.  Y.  §  8858.  restricting 
the  taxation  of  costs  in  actions  to  foreclose 
mortgages  on  "  real  estate  "  to  the  aggregate 
sum  of  1200.— Huntington  v.  Moore,  18  N. 
Y.  a  97. 

15.  In  an  action  to  foreclose  a  mortgage, 
it  appeared  that  after  the  mortgage  was 
recorded  a  judgment  was  docketed  against 
the  mortgagor  in  favor  of  J..  S.,  and  W., 
but  the  docket  entries  did  not  designate 
them  as  partners.  They  were  made  de- 
fendants in  the  foreclosure  suit,  and  per- 
sonal service  was  had  on  W.,  and  J.  and  8. 
were  served  by  publication.  Held,  that 
since  proof  of  a  co-partnership  between 
defendants  J.,  8.,  and  W.  was  necessary 
in  order  that  personal  service  on  one  of 
them  should  give  the  court  jurisdiction  as 
to  all,  the  publication  was  properly  made, 
and  plaintiff  was  entitled  to  tax  the  same 
in  his  bill  of  costs. — Chevers  v.  Damon,  18 
N.  Y.  a  462. 

Taxation — Extra  allowanoe. 

16.  The  amount  claimed  in  action  by 
plaintiff  with  interest,  exceeded  $7,600; 
and  defendant  set  up  a  counter-claim  for 
a  larger  amount,  which  was  allowed  to  the 
extent  necessary  to  extinguish  the  claim  of 
plaintiff,  as  the  latter  sued  as  assignee. 
Jlefd.  that  an  allowance  to  defendant,  in 
addition  to  costs,  of  $750,  was  warranted, 
under  Code  Civil  Proc.  N.  Y.  g  8258,  au- 
thorizing such  an  allowance  of  "  a  sum  not 
exceeding  five  per  cent,  upon  the  sum  re- 
covered or  claimed,  or  the  value  of  the 
subject-matter  involved;"  the  case  being  a 
difficult  and  extraordinary  one.  within  the 
meaning  of  that  section.  —  Zabriskie  v. 
Central  Vermont R  Co.,  18N.  Y.  a  785. 

17.  In  ejectment,  a  judgment  in  favor  of 
plaintiff  was  affirmed  by  the  general  term 
and  the  court  of  appeals,  and  the  defend- 
ant then  applied  to  special  term  for  a  new 


trial  on  payment  of  costs,  as  proTided  by 
Code  Civil  Proc.  N.  Y.  §  1525,  which  mo- 
tion Was  granted.  HM,  that  the  order 
eranting  the  motion  properly  required  de- 
fendants to  pay  the  extra  aUowanoe 
awarded  plaintiff,  although  it  wsw  not 
taxed,  and  although  the  conrt  in  its  find- 
ings directed  the  allowance  "in  addition* 
to  the  costs. — WingT.  De  la  Rionds,  13  K. 
Y.  a7»8. 

18.  In  an  action,  the  complaint  in  which 
demanded  judgment  for  money  ooly,  de- 
fendant set  up  a  counter-claim.  The  com- 
plaint was  dismissed  on  the  merits.  There 
was  no  judgment  in  plaintiff's  favor  on 
the  counter-claim.  Held  that,  as  pliuntiff 
would  be  entitled  to  costs  in  snch  an  ac- 
tion, nnder  Code  Civil  Proc.  N.  Y.  g§  8228, 
8284,  only  on  a  final  judgment  in  his  favor, 
he  was  not  entitled  to  an  allowance  com- 
puted on  the  amount  of  the  counter-claim. 
— Hammann  T.  Jordan.  18  N.  Y.  8.  803. 

19.  Where  the  complaint  in  an  action  of 
ouster  demands  that  each  of  the  alleged 
usurpers  pay  the  fine  of  $2,000  imposed 
under  Code  Civil  Proa  N.  Y.  §  1956,  there 
is  a  basis  for  an  extra  allowance  nnder 
Code,  i^  82,58,  subd.  8,  giving  the  conrt 
power  to  grant  an  allowance,  not  exceed- 
ing 5  per  cent.,  apon  the  sum  recovered 
"or  claimed. "—People  v.  Adams,  13  N.  Y. 

a  714. 

20.  Upon  the  dismissal  of  the  complaint 
in  foreclosure  proceedings  an  extra  allow- 
ance of  $100  to  the  mortgagor  is  not  excess- 
ive.—Shaw  v.Wellman,  13  N.  Y.  a  627. 

Costs  on  appeaL 

21.  Code  Civil  Proc.  N,  Y.  §  8851,  snbd. 
4,  which  allows  the  successful  party  on 
appeal  $20  costs  before  argument,  applies 
only  where  the  case  is  in  a  condition  to 
be  argued  before  the  appellate  coart;  and 
therefore  no  such  costs  are  allowable  for 
terms  in  which  the  case  has  been  improp- 
erly on  the  calendar  of  the  general  term 
because  the  findings  were  not  properly 
made  and  signed  by  the  trial  jndge. — 
Nobis  V.  Pollock,- 18  N.  Y.  8.  887. 

22.  Where  a  provision  is  omitted  from  a 
judgment,  and  on  appeal  therefrom  the 
judj!;ment  is  modified  by  adding  such  pro- 
vision, no  costs  of  the  appeal  should  be  al- 
lowed to  either  party.  Van  Bbuht.  P.  J., 
dissenting.— Korn  v.  New  York  El.  R.  Co.. 
13  N.  Y.  8.  514. 

23.  Code  Civil  Proc.  N.  Y.  §§  2951.  2952. 
provide  that  an  action  in  justice's  conrt 
must  be  discontinued  where  defendant 
files  an  afiidavit  showing  that  the  title  to 
land  will  come  in  question,  and  delivers 
to  the  justice  an  unaertaking,  conditioned 
that  defendant  will  admit  service  In  a  new 
action  brought  by  plaintiff  in  the  proper 
court.  Held,  that  the  error  committed  by 
a  justice  in  retaining  jurisdiction  after  the 
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"^  filing  of  the  undertaking  was  ooe  of  law, 
**'  and  on  the  reversal  of  the  justice's  judg- 
ment on  appeal  defendant  is  entitled  to  the 
coats  aa  a  matter  of  right,  under  Code  Civil 
Proc.  N.  Y.  g  8066,  subd.  4,  which  provides 
' '  that  where  a  new  trial  Is  not  had  in  the 
appellate  court,  and  the  judgment  is  re- 
versed, the  costs  must  be  awarded  to  ap- 
pellant—Harding ▼.  Ellston.  18  N.  Y.  B. 
649. 

24.  On  a  trial  before  a  referee,  proposed 
findings  were  submitted  to  him  bv  each  of 
the  parties,  upon  which  he  stated  the  dis- 
position made  by  him  of  each  proposition, 
and  returned  them  to  the  respective  attor- 
neys, and  reported  bis  findings  of  fact  and 
conclusions  of  law,  not  including  findings 
10  made  at  the  request  of  the  parties.  On 
appeal  from  an  order  refusing  to  set  aside 
such  a  report,  it  appeared  that  the  respond- 
ent had  offered  to  appellants  to  consent 
to  an  order  sending  back  the  report  for 
such  correction.  Held,  that  the  reversal  of 
the  order  of  the  court  below  should  be 
without  costs.— Schultheis  T.  Mclnemy,  18 
N.  Y,  a  684. 

Bemedies. 

26.  Costs  on  the  aflSrmance  on  appeal  of 
an  order  denying  a  motion  for  a  new  trial, 
the  respondent  being  entitled  thereto  as  of 
course  under  Code  Civil  Proc.  N.  Y.  §  8289, 
are  within  the  provision  of  section  779  for 
the  issue  of  execution,  "where  costs  of  a 
motion,  or  any  other  sum  of  money,  di- 
rected bv  an  order  to  be  paid,  are  not  paid 
within  the  time  "  therein  specified.  Costs 
of  an  appeal  from  an  order  are  costs  of  a 
motion  within  that  provision. — Mclntyre 
▼.  Qerman  Sav.  Bank,  18  N.  Y.  8.  674. 

Counter-claim. 

See  Set- Off  and  Counter- Claim, 

COURTS. 

Judicial  powers,  see  ConstituHondl  Law,  1. 

State  courts — Supreme  court. 

1.  As  the  supreme  court  is  a  court  of 
general  jurisdiction,  a  complaint  in  an 
action  against  such  a  corporation  is  not  de- 
murrable on  the  ground  (Code  Civil  Proc. 
§  488,  subd.  1)  that  the  court  has  not  juris- 
aiction  of  the  person  of  defendant,  unless 
it  aflarmatively  appears  from  the  face  of 
the  complaint  that  plaintiff  is  also  a  non- 
resident, and  therefore  disabled  from  su- 
ing a  foreign  corporation  in  the  courts  of 
this  state.  AfDrmed  in  12  K.  Y.  8.  812.— 
Gervais  ▼.  Chicago.  R  I.  ft  P.  R.  Co.,  18 
N,  Y.  8.  689. 
City  ooiirt  of  New  York. 

S.  A  complaint  which  states  a  cause  of 
action  requiring  an  accounting  in  equity 


cannot  be  entertained  by  the  city  court  of 
New  York.— Gutman  ▼.  Rogers,  18  N.  Y. 
8.  891. 
Snrrogste'B  court. 

8.  On  a  p«tition  to  a  surrogate  for  a  de- 
cree directing  payment  of  a  legacy  to  a 
religious  society,  the  answer  of  the  admin- 
istrator with  the  will  annexed  denied  the 
incorporation  of  the  society,  but  set  up  no 
facts  m  opposition  to  the  petition,  and  did 
not  deny  the  validity  or  legality  of  the 
claim.  Held,  that  this  did  not  oust  the 
surrogate  of  jurisdiction,  under  Code  Civil 
Proc.  N.  Y.  §  2718,  providing  that  such  a 
petition  must  be  dismissed  on  the  filing  of 
an  answer  "setting  forth  facts  which  show 
that  it  is  doubtful  whether  the  petitioner's 
claim  is  valid  and  legal,  and  denying  its 
validity  and  legality.'— In  re  Trustees  of 
Congregational  Church  St  Soc.  of  Cut- 
chogue,  18  N.  Y.  8. 140. 
Actions  between  non-residents. 

4.  On  a  motion  to  dismiss  an  action  on 
the  ground  that  the  parties  were  both  non- 
residents of  the  state,  and  that  the  cause 
of  action  was  a  tort  arisine  out  of  the  state, 
it  appeared  that  plainti^had  been  an  in- 
habitant of  the  state  for  a  period  of  eight 
years;  that  the  action  was  brought  after  he 
became  such,  and  had  been  litigated  with- 
out objection  on  the  ground  of  jurisdic- 
tion; and  that  a  trial  could  speedily  be  ob- 
tained. Held,  that  it  was  a  proper  exercise 
of  discretion  to  retain  jurisdiction. — Win- 
chester V.  Browne.  18  N.  Y.  8.  666. 

COVBNAiraS. 

Actions  for  breach. 

1.  Defendant  sold  certain  premises  to 

plaintiff  under  a  contract  containing  a 
covenant  that  the  building  was  completed 
in  compliance  with  the  municipal  laws. 
Before  performance  plaintiff  ascertained 
that  the  drainage  was  defective  and  in  vio- 
lation of  law,  but  accepted  a  conveyance 
without  expressly  reserving  her  right  to 
proceed  against  defendant  upon  his  cov- 
enant. Held  that,  the  agreement  not  be- 
ing necessarily  merged  in  the  conveyance, 
the  acceptance  thereof  by  plaintiff  raised 
no  presumption  that  the  covenant  had 
been  waivea,  and  that,  in  the  absence  of 
proof  showing  an  intention  to  maiie  such 
waiver,  plaintiff  was  entitled  to  recover 
the  expense  incurred  by  her  in  putting  the 
drainage  in  proper  condition. — Brennan  v 
Scheilhamer.  18  N.  Y.  8.  55«. 

2.  A  deed  contained  a  covenant  by  the 
grantee  to  "supply  the  steam  for  heating 
and  the  hot  water  for  the  adjoining  build- 
ings on  the  east  of  the  premises  hereby 
conveyed,  as  now  connected,"  so  long  as 
the  expenses  of  doing  so  should  be  paid 
for  by  dividing  them  equally  among  the 
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buildinn  nsing  said  steam  and  hot  water. 
Held,  uat  a  sabsequent  grantee  of  the 
premiies  conTcyed  could  not  recover  the 
expenses  of  snpplying  steam  and  hot  water 
to  sacb  buildinn,  without  showing  that 
such  supply  to  the  buildings  was  as  they 
were  connected  at  the  time  of  the  deliTerr 
of  the  deed.— CofBn  t.  Atliint.  18  N.  Y.  8. 
886. 

Damages. 

8.  In  an  action  to  recover  damages  for 
the  breach  of  a  covenant  for  the  quiet  en- 
joyment of  leased  premises,  the  measure 
of  damages  is  the  value  of  the  unexpired 
term,  less  the  rent  reserved. — Hyman  v. 
Boston  Chair  Manuf 'g  Ck>.,  18  N.  Y.  &  800. 

CitnilNAL  LAW. 

See,  also,  Bail;  Edbea*  Corpvs;  IndietmnU 

and  Information;  Witnai. 
Particular  crimes,  see   Abduction;   Bwrg- 

lary;  False  Pretmeee;  Homieide;  Intaxi- 

eating  Liquors,  1;  Laretny. 

Jurisdiction. 

1.  Relator,  who  lived  in  Cavnga  county, 
was  charged  with  the  wrongful  appropri- 
ation of  property  bailed  to  him  in  Oswego 
county,  where  it  was  to  be  returned  to  the 
bailor.  Code  Crim.  Proc  N.  Y.  §  184.  pro- 
vides that  "when  a  crime  is  committed  part- 
ly in  one  county  and  partly  in  another,  or 
the  acts  or  effects  thereof  constituting  or 
requisite  to  the  consummation  of  the  of- 
fense occur  in  two  or  more  counties,  the 
jurisdiction  is  in  either  county. "  Held,  that 
the  recorder  of  the  city  of  Oswego,  who  has 
the  powers  of  a  justice  of  the  peace  in 
criminal  matters,  under  Laws  K.  Y.  1849, 
c.  184,  S  2,  and  Code  Crim.  Proc.  N.  Y.  § 
147,  had  jurisdiction  to  commit  relator  to 
await  the  action  of  the  grand  jury. — In  re 
McFarland,  18  N.  Y.  S.  §2. 

Preliminary  examination. 

2.  Where  there  is  some  evidence  before 
the  committing  magistrate  that  relator  is 
guilty  of  the  crime  charged,  his  determina- 
tion thereon  will  not  ordinarily  be  dis- 
turbed on  hdbeae  corpus.— la  re  McFar- 
land, 18  N.  Y.  8.  22. 

Objeotions  to  evidence. 

8.  Where  the  evidence  is  manifestly  im- 
proper, a  general  objection  to  the  recep- 
tion thereof  was  sufficient. — People  v. 
Webster,  18  N.  Y.  8.  414. 

Instructions. 

4.  The  ludge  In  charging  the  iury  related 
his  experience  in  reference  to  the  reliabili- 
ty of  expert  evidence,  and  stated  that  doc- 
tors could  be  obtained  to  swear  on  both 
sides  of  any  question.  Held  prejudicial 
error.— People  v.  Webster,  13  N.  Y.  a  414. 


Q>  An  instruction,  "if  the  crime  charged 
in  the  indictment  has  been  conclnaively 
proven  to  the  satisfaction  of  the  Joiy  be- 
yond a  reasonable  doubt,  that  in  that  case 
any  good  character  of  the 'defense  does 
not  aTsil  him,"  does  not  withdraw  from 
the  Jury  evidence  as  to  defendant's  good 
character,  where  the  court  had  previously 
charged  that,  in  case  of  reasonable  donU 
as  to  defendant's  guilt,  which  must  be  de- 
termined on  all  the  evidence,  defendant 
was  entitled  to  an  acquittal,  and  that  evi- 
dence as  to  the  good  character  of  defendant 
should  be  considered  in  determining  the 
question  of  reasonable  doubt — Peome  T. 
Sweeney,  18  N.  Y.  a  26. 


See  Doner. 


Ourtesy. 


CUSTOM  AND  XTSAaSL 

Evidence. 

Evidence  to  show  that  an  agreement  ia 
writing  "to  serve  as  traveling  salesman  * 
imposes  upon  the  salesman,  according  to 
the  usages  and  customs  of  trade,  the  duty  of 
making  up  samples  necessary  for  his  bad- 
ness, is  aamissiole  in  an  action  for  breach 
of  such  contract— Brown  v.  Baldwin  & 
Qleason  Co.,  18  N.  Y.  &  898. 

DAlCAaES. 

For  breach  of  contract,  see  Covenantt,  S, 
toru,  see  Bijeetmmt,  8;  Trottr  a»d  On»- 
version,  4. 

Nominal  damages. 

1.  In  an  action  to  foreclose  a  mortgage 
the  owner  of  the  property  set  up  as  a  coun- 
ter-claim that  he  bsid  entered  into  a  con- 
tract for  the  sale  thereof  to  B.  for  a  sum 
greater  than  the  price  paid  by  him  to  plain- 
tiff therefor,  and  that  B.  had  refused  to 
perform  the  contract  because  of  incum- 
brances on  the  property,  which  plaintiff 
had  agreed  with  defendant  to  remove;  bat 
the  circumstances  connected  with  the  con- 
tract led  to  the  belief  that  it  was  not  en- 
tered into  in  good  faith,  but  6nly  for  tiie 
Surpose  of  proof  of  damages  in  favor  of 
efendant;  and,  although  defendant  testi- 
ded  that  the  property  bad  deteriorated  in 
value,  affidavits  by  him  were   produced, 
in  which  he  had  sworn  that  the  property 
was  worth  the  full  amount  which  B.  had 
agreed  to  give.    Ueid,  that  on  this  proof 
defendant  was  not  entitled  to  damages 
for  the   breach  of  plaintiff's  aneement, 
except  to  a  nominal  amount — Horton  v. 
Chllds,  18  N.  Y.  a  77.3. 

Bemote. 

3.  Under  a  contract  of  affreightment  for 
transportation  by  plaintiff's  boat,  defend 
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ants  agreed  to  pay  "all  wharfage  at  place 
of  consigDment. "  A  bill  for  such  wharf • 
age  having  been  presented  to  plaintiff,  he 
notified  defendants,  who  promised  to  pay 
it.  Afterwards  the  boat  waa  seized  by  the 
United  States  marshal  in  proceedings  <h 
T«m  for  such  wharfage,  ana  plaintiff  noti- 
fied defendants,  who  said  they  would  re- 
lease it.  After  waiting  10  days,  plaintiff 
paid  the  wharfage  and  expenses,  and  sued 
defendants  to  recover  such  sums,  as  well 
as  1100  for  the  loss  of  the  use  of  the  boat 
EM,  that  plaintiff  was  Justified  in  relying 
upon  defendants'  promises,  and  the  aam- 
ages  claimed  were  not  too  remote.— Comp- 
ton  T.  Heissenbuttal,  18  K.  Y.  &  694. 

Penalties  and  liquidated  damages. 

8.  Under  a  contract  providing  for  a  de- 
duction from  the  compensation  agreed  to 
be  paid  for  the  work  contracted  for,  of  a 
certain  snm  per  day  as  liquidated  damages 
for  delay  in  completing  the  work  beyond 
the  time  specifled,  the  right  to  such  deduc- 
tion is  not  available  to  defendant  in  an  ac- 
tion for  the  compensation  unless  pleaded 
either  aa  a  connter-claim,  or  as  a  partial 
defense  under  Code  Civil  Proc.  K.  Y.  %  608, 
which  allows  a  partial  defense  to  be  set 
forth  if  "expressly  stated  to  be  a  partial 
defense. "— Toop  v.  City  of  New  York,  18 
N.  Y.  a  280. 

4.  A  contract  for  the  sale  of  a  business, 
which  contained  a  stipulation  that  the  sell- 
er should  not  carry  on  the  same  line  of 
business  for  five  years,  provided  that  "for 
any  forfeiture  or  non-compliance  with  this 
portion  of  the  agreement"  the  seller  "shall 
pay  *  *  *  the  sum  of  |5,000.  which  is 
hereby  agreed  upon  as  liquidated  damages, 
and  shall  be  due  and  owing  •••  Im- 
mediately upon  such  forfeiture  or  non- 
compliance. "  Held,  that  upon  breach  of 
the  stipulation  the  purchaser  became  enti- 
tled to  the  |6,000  without  proof  that  an 
equivalent  amount  of  damM[e  had  been 
sustained  by  him.— Breck  v.  Singler,  18  N. 
Y.  8.  601. 
Measure  for  breach  of  oontraot. 

6.  That  the  proof  of  damages  from  breach 
of  warranty  on  sale  of  goods  was  not  ex- 
plicit is  not  ground  for  reversal  of  a  Judg- 
ment therefor,  where  such  damages  cannot 
be  estimated  with  precision,  and  the  ver- 
dict was  for  much  less  than  the  sum 
claimed,  and  which,  on  the  evidence,  might 
have  been  awarded.  —  Davidson  Steam 
Pump  Co.  T.  Peerless  Hannf'g  Co.,  18  N. 
Y.  8.  868. 

8.  Under  an  agreement  to  furnish  coal 
of  a  certain  quality,  a  refusal  by  the  pur- 
chaser to  accept  an  inferior  quiAity  is  nei- 
ther a  rescission  nor  a  breach  of  ute  con- 
tract, and  such  purchaser  is  entitled  to 
damages  for  the  increased  cost  of  coal  pur- 
chased in  place  of  that  not  dellverM. — 


Zabrlskle  r.  Central  Vermont  R.  Co.,  18  K. 
Y.  a  785. 
Measure  for  torts. 

7.  There  being  expert  testimony  that 
plaintiff's  injuries  were  incnrable,  and 
might  cause  future  suffering,  it  was  proper 
to  charge  that  if  the  Jury  found  for  plain- 
tiff she  "is  entitled  to  compensation,  if 
from  the  testimony  you  find  that  there  is  a 
reasonable  certainty  that  she  may  suffer  in 
the  future  from  these  injuries. " — Eoetter 
V.  Manhattan  By.  Co.,  18  N.  Y.  B.  458. 

8.  Plaintiff'sinjuries  resulted  in  pleurisy, 
which  he  offered  evidence  to  show  was  per- 
manent, and  liable  to  grow  worse.  De- 
fendant offered  evidence  that  the  disease 
"in  a  majority  of  cases  resulted  in  recov- 
ery," and  that  5  percent  were  fatal.  HM, 
that  the  evidence  supported  a  verdict  for 
plaintiff  as  for  a  continuing  injury.— Moy- 
lan  V.  Second  Ave.  R  Co.,  18  N.  Y.  &  494. 

Exoesslre  damages. 

9.  Plaintiff's  injuries  consisted  of  break- 
age of  two  ribs  and  laceration  of  the  pleura 
of  the  left  lung,  incapacitating  him  for 
steady  work.  His  earnings  before  injured 
were  from  |8.50  to  $8.60  per  day.  HM, 
that  a  verdict  for  f  6,600  was  not  excessive. 
— German  v.  Suburban  Rapid-Tranait  Ca, 
18  N.  Y.  a  897. 

10.  A  verdict  of  |6,600  is  not  excessive 
where  It  appears  that  both  bones  of  plain- 
tiff's leg  were  fractured,  making  one  leg 
two  inches  shorter  than  the  other,  and  that 
he  suffers  much  pain  from  rheumatism  in 
that  leg,  and  is  permanently  crippled  in 

the  ankle  Joint SelUck  v.  J.  Langdon  & 

Co.,18N.  Y.  a858. 

11.  Where  plaintiff  had  expended  11.824.- 
64  In  fitting  up  a  beer  saloon,  and  was  com- 
pelled to  sell  the  fixtures  for  $100  instead 
of  91,700.  which  he  might  have  obtained 
but  for  defendant's  false  assertion  of  a  . 
claim  against  him,  destroying  his  business, 
and  sustained  other  pecuniary  loss  from 
the  breaking  up  of  his  business,  a  verdict 
for  11,626  damages  was  not  excessive- 
Ryan  V.  Burger  <x  Hower  Brewing  Co.,  18 
N.  Y.  a  660. 

12.  A  verdict  awarding  $1,600  a*  damages 
for  personal  injuries  sustained  bjr  defend- 
ant's negligence  will  not  be  set  aside  as  ex- 
cessive where  it  appears  that  plaintiff  was 
a  working  gvcX  19  years  of  age,  and  earn  Ing 
|20  per  month  and  her  board;  that  her 
clothing,  to  the  value  of  $70,  was  totally 
destroyed  by  the  accident;  that  she  had  in- 
curred medical  bills  to  about  $800;  that  the 
injury  prevented  her  from  earning  any 
wages  for  nearly  two  years;  that  she  was 
more  than  a  month  in  bed;  and  that  since 
the  injury  she  had  always  had  more  orlesa 
suffering  by  reason  thereof. — Fowler  v. 
Broadway  &  Seventh  Ave.  B.  Co.,  18  N.  Y. 
a  408. 
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18.  The  eTidence  tending  to  show  that 
plaintiff's  injuries  were  incurable,  and  that 
slie  had  been  deprived  of  the  power  appar- 
ently of  malting  a  livelihood,  and  at  the 
time  of  the  trial  was  still  under  treatment, 
and  supported  by  the  kindness  of  friends, 
a  verdict  for  $10,000  was  not  excessive. — 
Koetter  v.  Manhattan  Ry.  Co.,  18  N.  Y.  S. 
458. 

Practice — Pleading. 

14.  Upon  the  trial  of  an  action  for  inju- 
ries alleged  to  have  been  received  through 
negligence  of  defendant,  a  witness  was 
aslied:  "Is  the  injury  which  she  [plaintiff] 
has  received  to  her  back  and  spine,  in  your 
opinion,  a  permanent  injury  T*  BM,  that 
an  objection,  on  the  ground  that  no  per- 
manent injury  to  the  person  was  pleaded 
as  special  damage  in  the  complaint,  was 
properly  overruled.  Inoraham,  J.,  dis- 
senting.—Lynch  V.  Third-Ave  R.  Co.,  18  N. 
Y.  8.  236. 

15.  It  is  not  necessary.  In  an  action  for 
damages  for  a  personal  injury,  to  allege  the 
permanency  of  the  injury  in  the  complaint 
in  order  to  permit  evidence  of  such  perma- 
nency.—Rose  velt  V.  Manhattan  Ry.  Co.  18 
N.  Y:  8.  598. 

Evidence. 

16.  In  an  action  for  personal  injuries, 
plaintiff  testified,  against  oblection,  that 
since  the  accident  he  had  headaches  every 
day.  H«U,  that  this  was  competent,  as 
evidence  of  a  physical  fact  which  did  not 
exist  before  the  accident. — Doyle  v.  Man- 
hattan Ry.  Co.,  18  N.  Y.  8.  686. 

17.  In  an  action  for  damages  for  person- 
al injuries  sustained  in  consequence  of  de- 
fendant's negligence  consisting  in  part  of 
an  injury  to  plaintiff's  arm,  testimony  of  a 
physician  that,  when  he  last  examined 
plaintiff's  arm,  she  had  persistent  pain  on 
motion,  is  not  objectionable  as  involving 
the  assumption  that  there  was  pain  at  the 
time  of  trial. — Rosevelt  v.  Manhattan  Ry. 
Co..  18  N.  Y.  8.  598. 

18.  The  question  asked  a  physician: 
"You  examined  her  [plaintiff]  a  fe'w  days 
ago,  and  she  told  you  while  you  were  ex- 
amining her  that  she  was  suffering  from 
pain  in  that  arm?"— is  not  objectionable 
upon  the  ground  that  the  witness  could 
not  testify  to  plaintiff's  having  pain,  or 
that  it  involved  an  assumption  that  there 
was  pain  "at  the  present  time. "  And  the 
answer  thereto,  "the  motion  caused  pain," 
is  unobjectionable,  except  as  not  respon- 
sive.— Rosevelt T.  ManhattanRy.  Co.,18N. 
Y.  8.  698. 

Dangerous  Premises. 

8ee  NegKgtne*,  1-8. 


Death. 

Of  party,  aee  Abatement  and  Retiodl,  S,  4 

DEATH  BT  WBOXaFUIi 
ACT. 

Parties. 

1.  Since  a  statute  of  New  York  exiats  of 
the  same  general  purport  as  Lord  Camp- 
bell's act,  passed  in  1846,  which  ^•vet  an 
administrator  the  right  to  sue  fortne  death 
of  his  Intestate,  caused  by  the  wrongful 
act  of  another,  the  administrator  of  a  per- 
son killed  on  a  British  ship  on  the  hijiii 
seas  may  maintain  an  action  against  the 
vessel  owners  in  the  courts  of  New  York. 
— Cavanagh  v.  Ocean  8team  Nay.  Oo.,  13 
N.  Y.  8.  610. 

Pleading  and  praotioe. 

.  3.  In  an  action  by  an  adminiBtrator  for 
negligently  causing  the  deatli  of  his  intes- 
tate in  a  foreign  country,  founded  on  a 
statute  of  that  country  giving  such  right  of 
action,  although  plaintiff  must  plead  soch 
foreign  statute,  he  need  not  allege  that  it 
is  the  same  as  that  of  the  state  where  the 
action  is  brought,  but  merely  that  It  ia  of 
similar  import  and  character. — Gurney  ▼. 
Grand  Trunk  Ry.  Co.,  13  N.  Y.  a  645. 

8.  An  action  may  be  maintained  in  New 
York  by  an  administrator  appointed  in 
that  state,  without  showing  that  there  has 
been  any  administration  in  the  foreign 
country  where  the  death  occurred. — Gur- 
ney V.  Grand  Trunk  Ry.  Co.,  18  N.  Y.  6. 
645. 

4.  It  is  not  necessary  for  plaintiff  to  al- 
lege that,  if  death  had  not  ensued,  the  in- 
testate could  himself  have  maintained  an 
action  under  the  law  of  the  foreign  coun- 
try where  the  death  occurred. — Gurney  r. 
Grand  Trunk  Ry.  Co.,  18  N.  Y.  a  «45. 

Decedents. 

8ee  Bxtcutort  and  Adminutratori. 
Transactions  with,  see  Witntu,  %-L 

See,  also,  Falu  Prttsruet;  Fraud. 

Evidence. 

1.  The  false  representations  of  defend- 
ants, by  which  plaintiff  alleged  he  was  in- 
duced to  purchase  stock  in  a  corporation, 
were  that  it  was  doing  a  good  boainesa, 
and  making  10  per  cent  profit,  and  that 
with  additional  capital  it  would  make 
more.  The  corporation  had  been  In  exist- 
ence a  verv  short  time,  and  defendanti 
superintended  the  manufacturing  part  of 
its  bnsiness,  but  there  was  no  e'ndenos 
that  they  knew  its  financial  condition,  or 
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that  they  intended  to  coiiTey  the  impreg* 
sion  that  they  had  each  knowledge.  MM, 
that  the  jury  were  not  justified  in  finding 
that  defendants  made  the  representations 
knowing  them  to  be  false,  and  a  verdict 
for  plamtifl  for  damages  therefor  could 
not  be  sustained.— Hatch  t.  Spooner,  18  K. 
Y.  S.  642. 

a.  In  an  action  to  recover  the  amount 
paid  defendant  for  shares  of  stock,  which 
plaintiff  alleged  he  was  induced  to  pur- 
chase relying  upon  the  false  representa- 
tiona  of  defendant,  plaintiff  testified  that 
defendant  represented  the  company  to  be 
prosperous,  and  that  there  wag  no  stock 
for  sale,  and  defendant  would  not  part 
with  his  stock,  but  would  procure  stock  of 
A.  for  plaintiff,  to  which  plaintiff  acceded, 
whereas  the  company  was  not  prosperous, 
had  stock  for  sale,  and  the  stock  sold 
plaintiff  was  in  fact  defendant's  stock. 
Jleld,  that  it  was  error  to  dismiss  the  com- 

£laiot  for  want  of  evidence  of  fraud. — 
llUer  V.  Curtiss,  18  N.  Y.  8.  604. 

8.  To  sustain  a  recovery  of  damages  for 
false  representations  alleged  to  have  been 
made  by  defendants  to  induce  plaintiff  to 
purchase  certain  corporate  stock,  it  is  not 
necessary  that  plaintiff  should  testify  that 
be  relied  solely  on  such  representations,  if, 
from  the  circumstances,  it  may  fairly  be 
presumed  that  he  did  rely  on  the  repre- 
sentations in  entering  into  the  transaction. 
—Hatch  v.  Spooner,  13  N.  Y  8.  642. 

4.  In  an  action  for  fraudulent  represen- 
tations concerning  the  title  to  land  it  ap- 
peared that  defendant  sold  and  conveyed 
to  one  J.,  the  son  of  plaintiff,  47  acres 
of  land,  for  $1,646,  taking  for  the  price 
thereof  a  mortgage  on  the  game  for  f  1,000. 
and  a  mortgage  on  land  owned  by  plaintiff 
for  $645,  in  consideration  of  which  latter 
mortgage  J.  gave  plaintiff  a  second  mort- 
gage on  the  47  acres  for  the  same  amount, 
($645.)  At  the  time  of  the  transaction  de- 
fendant stated  to  plaintiff  that  the  47-acre 
tract  was  clear  of  incumbrances,  but  the 
evidence  showed  that  it  was  part  of  a  tract 
of  207  acres  owned  by  defendant,  on  which 
there  was  a  mortgage  for  $4,000.  Before 
the  conveyance  to  J.  defendant  had  sold 
160  acres  of  the  land  to  one  G.,  who  had  as- 
sumed the  mortgatce  on  the  entire  tract  to 
the  extent  of  $3,850.  During  the  negoti- 
fttions  with  J,  and  plaintiff,  and  before  the 
alleged  'representation,  the  holder  of  the 
$4,000  mortgage  promised  to  release  the 
47  acres  therefrom  whenever  defendant 
should  desire  to  sell  the  same;  but  the  re- 
lease bad  not  been  given  at  the  time  of  the 
conveyance  to  J.  The  160  acres  were  shown 
to  be  worth  from  $4,800  to  $5,600.  There 
was  no  evidence  that  defendant  or  Q.  was 
insolvent.  Held,  that  a  verdict  for  plain- 
tiff for  $460  was  not  sustained  by  the  ev- 
ld«nce,  as  there  was  nothing  to  show  that 


the  47  acres  were  subject  to  a  greater  charge 
than  the  $160  residue  of  the  $4  000  mort- 
gage.—Bradley  V.  Carter,  18  N.  Y.  8.  945. 

6.  In  such  case  the  release  of  the  47 
acres  from  the  $4,000  mortgage,  procured 
three  years  after  the  conveyance  to  J., 
was  properly  excluded,  as  plaintiff's  cause 
of  action  arose  immediately  upon  her  giv- 
ing defendant  the  $045  mortgage  on  ner 
land.— Bradley  v.  Carter,  18  N.  Y.  8.  945. 

9.  In  an  action  for  damages  against  a 
trustee  of  an  insolvent  corporation  for 
fraudulent  representations,  whereby  plain- 
tiff's intestate  was  induced  to  purchase  cer- 
tain of  the  company's  notes,  upon  the  trial 
of  the  issue  as  to  fraudulent  representa- 
tions of  the  defendant  as  a  conspirator 
with  otherg,  made  directly  to  the  pur- 
chaser, plaintiff  proved  that  the  purchaser 
was  induced  to  take  said  notes  from  a 
third  party  by  a  statement  of  the  treasurer 
of  the  company  that  the  company  was  good, 
and  that  the  notes  would  be  paid  at  ma- 
turity. It  appeared  that  gaid  treaanrer  was 
made  such  without  his  knowledge;  that  he 
was  also  a  cashier  of  a  bank  in  New  York 
city;  that  he  signed  certain  of  its  obliga- 
tions in  his  olflcial  capacity;  that  he  was 
not  a  stockholder  in  the  company,  and  had 
no  interest  therein  beyond  a  salary  of 
$1,000  per  annum  for  his  services;  and 
there  was  no  evidence  that  he  participated 
in  the  management  of  the  company,' such 
acts  as  he  performed  bein^  entirely  min- 
isterial. Held,  that  the  evidence  was  in- 
sufficient to  establish  a  conspiracy  between 
the  defendant  and  said  treasurer,  and  that 
the  former  was  not  bound  by  the  declara- 
tions of  the  latter  to  plaintiff  as  to  the 
solvency  of  the  company  and  the  prospect 
of  payment  of  the  notes. — Brackett  v. 
Qriswold,  18  N.  Y.  8. 193. 


DEDICATION. 

Of  highway,  see  Highv)ay$,  1. 

Bevooation. 

In  1858  the  owner  of  land  in  defendant 
village  platted  the  same  into  lota  and 
streets,  and  caused  a  map  thereof  to  be 
made.  In  1876  one  of  the  lots  was  con- 
veyed to  plaintiff  by  a  deed  whi(^  de- 
scribed it  as  bounded  by  one  of  the  streets  in 
question, which  had  not  then  been  opened. 
Plaintiff  took  possession  of  the  lot,  includ- 
ing the  street  on  which  it  was  described  as 
abutting,  and  cultivated  it  until  1887,  when 
defendant  opened  the  street  Held,  that 
the  act  of  plaintiff  in  occupying  such  por- 
tion of  the  street  was  not  a  revocation  of 
the  dedication,  since  her  deed  recognized 
the  street.— Rathgaber  v.  Village  of  Tona- 
w&nda,  18  N.  Y.  6.  987. 
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Deed. 

8m  Fravdulent  Oomteyonett;  Vtnder  mnd 
Ymitt. 

De&ultt 

Jadgment  by,  aee  Judgment,  1-4. 

Delivery, 

Of  goods  sold,  lee  Sa&,  8. 

Demurrer. 

See  PkaOing.  S.  & 

DEPOSITION. 

When  taken. 

1.  That  8  party  to  an  action  \»  employed 
aa  a  traveling  Balesman,  and  is  thereby 
compelled  to  be  absent  from  the  state  for 
months  at  a  time,  and  that  he  is  about  to 
leave  the  state  in  the  course  of  such  em- 
ployment, is  saflScient  ground  for  permitr 
ting  his  deposition  to  be  taken  before  trial, 
on  nls  own  application,  under  Code  Civil 
Proc  N.  T.  §  870.  as  amended  in  1878,  al- 
lowing the  deposition  of  a  party  to  be 
taken^at  his  own  instance. "— HcVity  ▼. 
Stanton,  18  N.  Y.  S.  914. 

2.  The  provision  in  Code  Civil  Proc.  N. 
T.  g  872,  subd.  6.  authorizing  the  taking  of 
the  deposition  of  a  person  'about  to  de- 

Sart  from  the  state, "  or  who  is  sick  or  in- 
rm,  etc.,  that  "this  subdivision  does  not 
apply  to  a  case  where  the  person  to  be  ex- 
amined is  a  party  to  the  action, "  has  no 
application  to  the  taking  of  the  deposition 
of  a  party  to  an  action  at  his  own  instance 
before  trial,  under  the  amendment  of  sec- 
tion 870,  enacted  In  1878;  there  having 
been  previously  no  provision  for  taking 
such  a  deposition.  DlsapprovingPreston 
V.  Hencken,  9  Abb.  K.  C.  68,  and  Williams 
V.  Folsom,  8  N.  Y.  &  681,  and  6  N.  Y.  & 
81L— McVity  v.  SUnton,  18  N.  Y.  &  914. 

Deposit. 

See  Bank$  and  Banking,  i,  S. 

DESCENT  AND  DISTBIBXJ- 
TION. 

Bee,  also.  Bxieuun  ani  Admtntitraier$; 
WilU. 

Bights  of  widow. 

1.  Laws  N.  Y.  1889.  a  406.  g  1.  provides 
that  where  an  intestate  leaves  a  widow  and 
descendants  the  widow  shall  have  a  life- 
interest  in  91,000  worth  of  real  estate  in 
addition  to  her  dower.    Section  2  provides 


that  there  shall  be  set  apart  to  her  f  ISO 
worth  of  personalty,  and  that,  if  her  inter- 
est in  the  real  estate,  "in  addition  to  her 
dower  right,  and  together  with  said  $160,* 
shall  be  of  less  v^ue  than  f  1,000,  there 
shall  be  set  apart  to  her  personalty  which, 
together,  with  said  real  estate,  shall  amount 
to  $1,000.  Held,  that  the  widow  is  enti- 
tled to  so  much  personalty  as,  together 
with  the  $160  and  the  interest  in  the  real 
estate  given  by  the  fSrst  secUon,  will 
amount  to  $1,000,  and  in  determining  its 
amount  her  dower  interest  is  not  to  be  con- 
sidered.—In  re  Tipple's  EsUte,  18  N.  T.  a 
268. 

liiabilitles  of  heirs. 

2.  A  mortgagee  sued  the  heirs  of  the  de- 
ceased mortgagor  to  subject  the  proceeds 
of  a  partition  sale  of  the  mortgagor's  realtr 
to  tne  mortgagee's  judgment  for  •  defi- 
ciency in  foreclosure  proceedings.  The 
other  creditors  of  the  morteagor  were  also 
joined  as  defendants.  A  demnrrer  to  the 
complaint  was  sustained  on  the  groand 
that  the  mortgagee  had  not  obtaineid  leave 
to  sue  from  the  court  which  rendered  the 
foreclosure  decree.  Such  leave  was  snb- 
sequently  obtained,  and  the  mortgagee 
amended  his  complaint  accordingly.  On 
appeal  by  some  of  the  defendants,  the 
order  granting  leave  to  sue  was  reversed. 
Heid,  that  a  motion  to  set  aside  the  snm- 
mens  because  no  leave  to  sue  had  ever  been 
obtained,  made  by  one  of  the  defendant 
creditors  who  bad  not  answered  the  amend- 
ed complaint,  would  be  denied,  bat  that 
defendants  would  be  permitted  to  set  up 
these  facts  by  a  supplemental  answer.— 
United  States  Life  Ins.  Co.  v.  Oags.  18  K. 
Y.  a  887. 

Detinue. 

See  B^levin. 

Discharge. 

See  BeUoM  and  DUeharga. 

DISCOVERT. 

Examination  of  party  before  triaL 
1.  An  aflSdavit  of  plaintiff,  in  an  action 
upon  a  check,  the  defense  to  which  was 
that  the  check  was  for  alleged  gaming  and 
other  illegal  considerations,  stated  that  the 
check  was  given  by  defendant  in  satisfac- 
tion of  a  balance  found  due  plaintiff  on  a 
settlement  of  accounts  between  them,  and 
that  defendant  then  took  away  with  him 
plaintiff's  memoranda,  bv  which  such  bal- 
ance was  ascertained;  that  there  was  no 
other  means  of  ascertaining  such  balance: 
that  there  was  a  valid  consideration  for 
such  check;  and  that  the  defendant  had 
special  knowledge  regarding  certain  facts 
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of  the  case  not  poBseBsed  by  any  one  else. 
Btid,  that  these  ayerments  gufflcientlr 
showed  that  the  examination  of  the  defeaa- 
ant  before  trial  was  necessary  to  obtain 
evidence  for  olaintiff. — Huntoon  t.  Jer- 
kowslii,  18  N.  Y.  8.  40. 

2.  An  order  for  the  examination  before 
trial  of  the  treasurer  of  a  defendant  cor- 
poration is  properly  vacated  where  it  is 
apparent  upon  the  face  of  the  papers  that 
the  object  of  the  examination  is  to  enable 
plaintiff  to  anticipate  the  evidence  offered 
upon  the  part  of  the  defense.— Manhattan 
Electric-Light  Co.  ▼.  Consolidated  Tele- 
graph &  Electrical  Subway  Co.,  18  N.  T.  & 

8.  An  afiBdavit  for  an  order  for  the  ex- 
amination of  defendant,  to  enable  plaintiff 
to  frame  his  complaint,  gave  the  facts 
showing  the  nature  of  the  action,  and 
averred  that,  after  the  discovery  sought, 
the  complaint  will  state  appropriate  allega- 
tions, "based  upon  said  facts,"  and  that 
plaintiff  and  bis  attorneys  had  endeavored 
to  obtain  information  and  evidence  "of  the 
details  and  particulars  of  the  matters  here- 
inbefore set  forth, "  and  have  not  been  able 
to  procure  or  obtain  either  from  defendant 
W.,  and  that  the  .books  and  records  of  the 
other  defendant  were  kept  in  another 
state.  Held,  that  the  affidavit  did  not  show 
the  materiality  and  necessity  for  the  exam- 
ination, because  the  allegations  were  to  be 
"based  upon  said  facts"  alleged  by  affiant, 
and  because  there  was  no  specification  of 
the  kind  of  details  and  particulars  required, 
and  it  did  not  appear  that  plaintiff  had  no 
other  sufficient  sources  of  knowledge. — De 
Lacy  ▼.  Walcott,  18  N.  Y.  8.  800.« 

Inspection  of  books  and  papers. 

4.  Plaintiff  was  employed  by  defendant 
under  a  contract  which  provided  for  the 
payment  of  a  salary  and  a  percentage  of 
the  net  proceeds  of  the  business  after  de- 
ducting a  certain  sum  therefrom.  Held 
that,  as  an  action  upon  this  con  tract  for  an 
accounting  was  not  maintainable,  an  order 
directing  an'  inspection  and  discovery  of 
defendant's  books,  so  as  to  enable  plaintiff 
to  frame  his  complaiDt.would  be  set  aside. 
— Bridgman  v.  Scott,  18  N.  Y.  8.  838. 

6.  The  provision  of  Code  Civil  Proc.  N. 
Y.  §  87U,  for  the  examination  before 
trial  of  a  party  to  an  action,  at  the  instance 
of  an  adverse  party,  does  not  authorize  an 
order  directing  the  production,  on  such  ex- 
amination, of  books  of  account  and  papers 
of  the  party,  as  other  proceedings  to  com- 
pel such  production  are  specially  pre- 
scribed by  the  Code  and  the  rules  of  prac- 
tice.—Wahed  El  Tazi  V.  Stein,  18  N.  Y. 
S.M. 

DismissaL 

Of  appeal,  see  Appeal,  46-49. 
V.ISh.y.s. — 63 


DIVOBCB. 

Evidence. 

1.  In  an  action  for  divorce  npon  the 
ground  of  adultery  committed  within  a 
specified  time,  evidence  of  the  improper 
relations  and  conduct  of  the  parties  an- 
terior and  subsequent  to  the  time  charged 
is  admissible  and  material  to  show  an, 
adulterous  intent.— Smith  v.  Smith,  13  M- 
Y.  8.  817. 

8.  The  plaintiff  and  defendant,  m  an. 
action  for  divorce,  were  married  in  18T9. 
In  1886  they  became  acquainted  with  the- 
co-respondent,  who  attached  himself  to- 
them  as  an  inmate  of  their  family,  and  ac- 
companied or  followed  them  in  a  number 
of  moves  to  different  quarters  of  the  city. 
Defendant  frequently  called  on  co-respond- 
ent, representing  herself  as  a  relative, 
and  was  received  by  htm  privately.  There- 
after she  engaged  rooms  for  co-respondent 
and  herself,  representing  herself  as  his 
wife,  and  remained  in  the  room  with  him 
nearly  every  day,  with  the  door  closed  and 
locked,  and  was  seen  with  him  undressed  in 
the  room.  Finally  co-respondent  addressed 
to  her  a  letter,  in  which  he  says,  among 
other  things,  "there  can  be  no  resuming 
the  past  life  you  and  I  have  led. "  Held, 
that  the  evidence  was  sufficient  to  sustain 
the  charge  of  adultery.— Smith  t.  Smith. 
18  N.  ¥.8.817. 

Documents. 

See  Hvid«nu.  17-19. 

Dogs. 
Injuries  by,  see  Animalt,  i, 

DOWEB. 

Action  for. 

Where  a  widow  entitled  to  dower  dies 
without  having  asserted  her  claim  thereto 
by  action,  neither  her  personal  representa- 
tives, nor  the  personal  representatives  of 
her  assignee  of  such  dower  right,  can 
maintain  an  action  to  have  dower  admeas- 
ured, or  for  a  gross  sum  in  lieu  thereof. — 
Howell  T.  Newman,  18  N.  Y.  S.  S48. 

EASEMENTS. 

See,  also.  Water*  and  Water-Oourte*. 

Extent. 

1.  The  public,  leaving  a  highway  to  avoid 
impassable  obstructions,  are  not  warranted 
in  the  use  of  adjacent  lands  to  a  greater 
extent  than  is  absolutely  necessary  tor  the 
purposes  of  traveL— White  v.  Wiley,  18  N. 
Y.  8.  205. 

3.  The  owner  of  land  executed  an  indent- 
ure,   which    was  acknowledged  and  re- 
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corded,  to  the  owner  of  a  cheese  factory, 
which  provided  that  he  "has  letten,  and  by 
these  presents  does  let,  grant,  and  demise,* 
to  the  latter,  the  right  to  use  sufficient  wa- 
ter from  a  spring  on  the  land  to  run  the 
factory,  "to  have  the  use  of  said  water  so 
long  as  the  same  shall  be  used  for  the  pur- 
pose of  running  a  cheese  factoiy. "  Held, 
that  under  1  Rev.  St.  N,  Y.  7«,  §  1,  pro- 
viding that  everj'  grant  shall  pass  all  the 
estate  or  interest  of  the  grantor,  unless  an 
intent  to  pass  a  less  estate  appears,  the 
easement  aid  not  terminate  with  the  death 
of  the  parties,  but  continued  so  long  as  the 
cheese  factory  was  operated.— Whitney  v. 
Richardson,  18  N.  Y.  S.  861. 

8.  A  reservation  by  deed  to  the  grantor 
and  his  assigns  of  a  right  of  way,  whether 
appurtenant  or  in  gross,  over  a  portion  of 
the  lands  conveyed,  does  not  give  the 
grantor  an  interest  therein  which  he  can 
transfer  to  the  public  so  as  to  authorize  the 
use  of  such  right  of  way  as  a  public  high- 
way.—White  V.  Wiley,  18  N.  Y.  S.  205. 

By  prescription. 

4.  Where  land  devised  to  J.  and  S.  was 
divided  by  a  lane  which  was  used  as  a  way 
to  J.'s  land  for  50  years,  J.,  and  those  claim- 
ing under  him,  had  a  right  of  way  by  pre- 
scription to  their  land  through  the  road. — 
Wicks  V.  Thompson,  18  N.  Y.  a  651. 

IjOSS. 

5.  Where  land  is  leased  in  perpetuity  to 
a  railroad  company,  subject  to  a  way,  and 
certain  covenants  against  building,  in  fa- 
vor of  adjoining  land  of  the  lessor,  and  a 
perpetual  lease  is  thereafter  made  of  this 
adjoining  land  to  the  same  company,  the 
easement  and  the  benefit  of  the  covenants 
are  therebr  extingaished,  the  purposes  for 
which  the  land  isTeaaed  being  incon'sistent 
with  their  continuance,  and  no  interest  in 
that  respect  passes  to  the  assignee  of  the 
company's  lease  of  such  adjoining  land. — 
Friedlander  v.  President,  etc.,  of  the  Del- 
aware &  H.  Canal  Co.,  18  N.  T.  &  828. 

EJECTMENT. 

"When  lies. 

1.  Ejectment  may  be  maintained  for  land 
granted  by  the  state  to  plaintiff  and  in  the 
possession  of  defendanL — Blakslee  Man- 
nf'g  Co.  y.  Blakslee's  Sons  Iron- Works, 
18  N.  Y.  8.  498. 

Title  to  support. 

2.  In  an  action  to  recover  posaession  of 

real  property,  brought  by  a  devisee  there- 
of, it  was  admitted  that  plaintiff's  devisor 
appeared  by  the  record  title  to  have  re- 
ceived a  deed  of  the  property,  and  that  the 
record  would  show  title  in  his  grantor  at 
the  time  of  such  conveyance,  and  produc- 
tion of  the  record  was  waived  by  defend- 


ant. Held,  that  plain  tiff  could  recover  with- 
out additional  evidence  that  actual  posses- 
sion had  been  taken  of  the  land  under  the 
title  shown  by  the  record,  as  snob  title, 
appearing  to  have  been  derived  from  the 
original  owner,  was  accompanied  by  con- 
structive possession. — Clason  v.  Baldwin. 
18  N.  Y.  a  681. 

Pleading. 

8.  The  provisions  of  Code  Civil  Proc  N. 
Y.  §  1511,  requiring  that  "the  complaint 
must  describe  the  property  claimed  with 
common  certainty,"  etc,  are  safflciently 
met  when  a  comparison  of  the  judgment 
roll  with  the  complaint  plainly  identifies 
the  parcel  recovered  and  that  portion  the 
recovery  of  which  was  denied. — Barley  v. 
Roosa,  18  N.  Y.  a  209. 

4.  In  ejectment  plaintiffs  claimed  85 
acres  of  land  under  a  deed  from  the  pnr- 
chaser  thereof  in  foreclosure.  Defendant 
held  the  property  under  a  prior  deed  from 
the  mortgagor's  grantee,  who  had  assumed 
payment  of  the  mortgage.  The  evidence 
showed  that  14  of  the  25  acres  were  not 
covered  by  the  mortgage.  Held,  that 
plaintiffs  were  entitled  to  recover  the  re- 
maining 11  acres  not  included  in  the  mort- 
gage, without  amending  their  complaint. 
—Barley  v.  Roosa,  18  nT  Y.  8.  209. 

Eridenoe. 

5.  In  an  action  to  recover  possession  of 
real  property,  the  deeds  and  devises 
through  which  plaintiff  claimed  title,  sab- 
sequent  to  a  deed  made  in  1740,  described 
the  property  conveyed  only  in  the  most 

general  terms;  and  nothing  was  shown  to 
ring  the  premises  sought  to  be  recovered 
within  the  description  of  the  deed  of  1740. 
Held,  that  no  judgment  could  be  rendered 
for  plalntiiL- Jarvis  T.  Lynch,  18  N.  Y.  a 
708. 

6.  Where,  in  an  action  to  recover  pos- 
session of  real  property,  the  evidence  as 
to  the  fact  of  possession  is  such  as  to  ren- 
der the  question  one  for  the  jury,  their 
finding  thereon  will  be  sustained.— Clason 
V.  Baldwin,  18  N.  Y.  a  681. 
Improvements.  i 

7.  Code  Civil  Proc.  N.  Y.  g  1881.  allow-  ' 
ing  defendant,  in  an  action  of  ejectment, 

to  set  off  the  value  of  buildings  by  him  i 

erected,  in   reduction  of  plaintiffs'  dam-  I 

ages,  is  not  applicable  where  defendant 
did  not  hold  'under  color  of  title  adverse- 
ly to  plaintiffs.  "—Barley  ▼.  Roosa.  18  N.         | 

Y.  am 

Damages. 

8.  Where  the  complaint  in  an  action  to 
recover  real  property  contains  no  allega- 
tions as  to  damages  for  withholding  pos- 
session, plaintiff  cannot  recover  sach  dam- 
ages, even  from  the  time  of  the  commencfr 
ment  of  the  action.    Following  Larned  r. 
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Hudson,    67  N.  Y.  151.— Cla»on  v.  Bald- 
win, 13  N.  Y.  a  681. 

ELECTIONS  AND  VOTERS. 

Certificate  of  nomination. 

1.  A  certificate  of  nomination  of  police 
commissioners  to  be  chosen  at  a  general 
election  was  filed  with  the  county  clerk  as 
required  by  Laws  N.  Y.  1890,  c.  282,  §  5. 
but  contained  no  aatborization  to  fill  out 
the  names  of  state,  district,  and  county 
oflJcers  to  be  placed  on  the  same  ballot. 
After  the  supreme  court  decided  that  the 
names  of  the  police  commissioners  were 
to  be  put  on  the  ofBcial  ballots  with  the 
other  officers,  and  8  days  before  the  elec- 
tion, the  proper  authorization  was  filed. 
Held  that,  though  the  act  requires  such  fll- 
ing  to  be  made  12  days  before  the  election, 
it  should  be  made  nunc  pro  tune,  and  the 
official  ballots  printed  and  distributed.— 
In  re  Grogan,  18  N.  Y.  8.  421. 

OfBoial  ballots. 

a.  Under  Laws  N.  Y.  1870.  c.  406,  which 
provides  that  police  commissioners  for  the 
Tillage  of  West  Troy  shall  be  chosen  at 
general  elections,  the  county  clerk  must 
place  the  names  of  the  candidates  for  that 
office  on  the  official  ballots  which  be  pre- 
pares for  the  district  in  which  the  Tillage 
fa.  according  to  the  proTisions  for  general 
elections  made  by  tne  ballot  reform  law, 
(Laws  K.  Y.  1890.  c.  262,  §§  1-87. >-In  ra 
McLaren,  18  N.  Y.  8.  420. 

Canvass — Certificate. 

8.  The  charter  of  the  city  of  Kingston 
(Laws  N.  Y.  1873,  c  160,  §  10)  provides 
that,  at  the  close  of  the  polls  of  elections 
for  citv  officers,  the  inspectors  of  election 
shall  forthwith,  without  adjourning,  can- 
vass the  votes  received  by  them,  and  certi- 
fy the  result  to  the  city  clerk  on  the  same 
day.  At  an  election  tor  alderman  in  the 
Fourth  ward  of  said  city,  inspectors  of 
election  duly  certified  the  result  to  the 
city  clerk  under  said  provision.  Two 
days  thereafter  two  of  said  inspectors  pre- 
pared another  certificate  of  said  election, 
setting  forth  a  different  result,  and  filed 
the  same  with  the  city  clerk.  Held,  that 
the  second  certificate  was  anauthorized 
and  void,  for  want  of  compliance  with  the 
aforesaid  provision. — Ualloran  v.  Carter, 
18  N.  Y.  B.  314;  People  ▼.  City  of  Kings- 
ton, Id.;  Same  v.  Same.  Id.  816;  Brennan 
V.  Beck,  Id. 

EMINENT  DOMAIN. 

The  power. 

1.  Under  Laws  N.  Y.  1876,  c  41S,  provid- 
ing that  whenever  any  water-works  com- 


pany formed  under  Laws  N.  Y.  1878,  c.  787, 
shall  have  fully  completed  its  organiza- 
tion, as  provided  by  said  act,  and  shall 
have  maae  a  contract  with  any  town  or 
village  to  supply  said  town  or  village"  with 
water,  such  company  may  condemn  land, 
such  contract  Is  a  condition  precedent  to 
the  right  to  condemn  land. — Citizens'  Wa- 
ter-Works Co.  V.  Parry,  18  N.  Y.  8.  490. 

Procedure. 

2.  An  elevated  railway  company,  having 
obtained  a  confirmation  of  a  commission- 
er's report  of  appraisal  of  the  value  of 
easements  taken  for  its  benefit,  is  not 
thereby  estopped  under  Laws  N.  Y.  1876,  c. 
606,  prescribing  proceedings  to  be  taken  by 
elevated  railway  companies  to  acquire  title 
to  lands,  from  taking  an  appeal  from  the 
order  confirming  such  report,  in  order  to 
obtain  a  further  hearing. — Metropolitan 
El.  Ry.  Co.  v.  Levy,  18  HT  Y.  8.  867. 

5.  In  an  action  for  damages  for  injuries 
to  easements  appurtenant  to  real  property 
from  the  use  of  an  elevated  railroad  in  the 
street,  and  to  restrain  such  use,  it  appeared 
that,  although  plaintiff  held  the  legal  title 
to  the  property,  another  was  a  partner  with 
him  therein.  Held,  that  a  Judgment  that 
defendants,  on  payment  of  a  certain  com- 
pensation for  the  easements  affected, 
should  become  entitled  to  a  conveyance 
thereof,  should  provide  that  plaintiff's 
partner  join  in  such  conveyance. — Korn  v. 
New  York  El.  R.  Co.,  18  N.  Y.  8.  514. 

4.  On  a  reference  to  take  proof  and  re- 
port as  to  the  value  of  bulk-head  property 
taken  by  a  city,  reports  of  the  dock  depart- 
ment of  the  city,  showing  that  it  had 
bought  bulk-bead  property  and  wharf 
rights  and  bulk-head  and  wharf  property, 
were  offered  in  evidence,  but  were  ex- 
cluded on  the  ground  that  the  deeds  should 
be  produced,  as  they  might  show  that  the 
property  so  purchased  comprised  more 
than  had  been  taken  from  plaintiff.  Held, 
that  this  was  error,  as  the  evidence  was 
competent,  and  it  was  for  defendant  to 
limit  the  effect  of  the  admission  shown 
thereby.— Langdon  v.  City  of  Kew  York, 
13  N.  Y.  8.  864. 

Compensation. 

6.  In  determining  the  compensation  to 
be  paid  for  bulk-bead  property  taken  by  a 
city  in  the  construction  of  anew  bulk-head 
line  in  front  thereof,  the  measure  of  com- 
pensation is  not  to  be  limited  to  a  capital- 
ization of  the  amount  which  might  be  re- 
ceived at  such  bulk-bead  forwharfage  and 
cranage;  there  is  nothing  in  the  nature  of 
such  property  to  take  it  out  of  the  ordinary 
rule  as  to  the  measore  of  compensation, 
which  is  the  market  value  of  the  property. 
—Langdon  v.  Citv  of  Kew  York,  18  N.  Y. 
8.864. 


Digitized  by 


Google 


996 


IKDBZ. 


Bailroad  tracks   Is   streets — ^Bights 
of  abutting  owners. 

9.  That  the  rentals  of  property  increased 
after  the  construction  of  an  elevated  rail- 
road in  the  street  in  front  of  it  is  not 
ground  for  holding  damages  awarded  in 
an  action  for  injury  to  the  property  there- 
from to  he  excesBive,  where  such  increase 
appears  to  be  due  to  a  general  rise  in  val- 
ues in  the  vicinity. — Mom  t.  Manhattan 
Ry.  Co..  18  N.  Y.  8.  46. 

7.  Where  the  rental  valne  of  complain- 
ant's property  has  greatly  increased  since 
the  construction  of  the  road,  and  snch  in- 
crease is  due  chieQy,  if  not  exclusively,  to 
the  operation  of  the  road  in  the  immediate 
proximity  of  the  property,  no  injury  has 
resulted  to  him  entitling  him  to  relief  by 
inlanction  against  the  continued  appro 
priation  of  bis  easements  in  the  street. — 
Brash  V.  Manhattan  Ry.  Co.,  18  N.  T.  S. 
908. 

8.  Annoyance  br  noise  caused  by  tbe 
operation  of  an  elevated  railroad  in  the 
street  in  front  of  plaintiff's  property  may 
be  considered  as  an  element  of  damage  in 
an  action  for  injury  to  the  propertv  from 
the  operation  of  snch  railroad.  Following 
Ode  V.  Railway  Co.,  9  N.  Y.  8.  838.— Moss 
V.  Manhattan  Ry.  Co.,  18  N.  Y.  8.  46. 

9.  Defendants  constructed  in  the  street 
in  front  of  plaintitTs  land  an  elevated  rail- 
road, on  which  they  erected  a  station, 
nearly  25  feet  of  which  was  directly  in 
front  of  part  of  plaintiff's  property;  the  re- 
mainder extending  beyond  it,  along  the 
street.  Held,  that  plaintiff  might  recover 
compensation,  not  only  for  the  obstruction 
of  light  and  air  by  the  part  of  the  structure 
in  front  of  his  land,  but  also  for  such  injury 
by  the  adjacent  portion  of  the  structure. — 
Galway  v.  Metropolitan  £1.  Ry.  Co.,  13  N. 
Y.  S.  47. 

10.  Tbe  amount  of  the  compensation 
awarded  on  trial  by  the  court,  upon  a  di- 
rect conflict  of  evidence  as  to  the  extent  of 
the  injury  from  defendants'  structures, 
will  not  be  held  excessive,  on  appeal, 
where  it  is  not  inconsistent  with  the  facts 
shown,  and  does  not  transcend  the  fair  ef- 
fect of  the  evidence. — Galway  v.  Metropol- 
itan El.  Ry.  Co..  18  N.  Y.  8.  47. 

11.  Proof  of  the  existence  of  posts  or  col- 
umns supporting  part  of  the  structure  built 
by  an  elevated  railroad  which  is  the  sub- 
ject of  complaint  is  admissible,  although 
they  are  not  in  front  of  plaintiff's  prop- 
erty.— Galway  v.  Metropolitan  El.  Ry.  Co., 
18  N.  Y.  8.  47. 

12.  There  is  no  substantial  error  in  ad- 
mitting evidence  of  the  value  of  land  ad- 
Joining  anil  sustaining  the  same  relation  to 
defendants'  structure  as  plaintiff's  land,  or 
general  evidence  of  the  manner  in  which 
property  in  the  vicinity  had  been  improved 


and  occnpied,  or  a  photograph  of  a  buHd 
ing  on  the  corner  directly  opposite  plain- 
tiff's property.— Galway  t.  Metropolitan 
El.  Ry.  Co.,  18  N.  Y.  B.  47. 

18.  In  an  application  to  acquire  title  to 
real  estate  for  the  purposes  of  an  elevated 
railroad,  an  award  of  damages  to  tbe  o-wavt 
will  not  be  disturbed  as  excessive,  where 
no  exceptions  were  taken  by  the  applicant 
during  the  course  of  the  proceedings  be- 
fore the  commissioners,  ana  tbe  record  pre- 
sents no  grounds  for  the  assumption  that 
they  have  taken  into  consideration  im- 
proper items  of  damage. — In  re  Metropol- 
itan El.  Ry.  Co..  18  N.  Y.  a  159;  In  re 
Jones,  Id. 

14.  In  determining  whether  property  has 
been  injured  by  being  deprived  of  ease- 
ments in  tbe  street  on  which  it  fronts  by 
an  elevated  railway  therein,  and  the  extent 
of  such  injury,  benefits,  peculiar  to  the 
premises,  from  the  maintenance  of  the 
railway,  must  be  considered;  and  in  an  ac- 
tion to  restrain  the  further  maintenance  of 
the  railway,  the  exclusion  of  evidence  of 
such  benefits,  and  a  refusal  to  find,  as  a 
conclasion  of  law,  that  such  beneflta  should 
be  set  oft  against  the  inconvenience  to  the 

firemises,  constitute  error,  for  which  a 
ndgment  for  plaintiff  must  be  reversed. 
— Purdy  T.  Manhattan  £1.  Ry.  Co.  18  N. 
T.  8.805, 

15.  In  an  action  for  damages  to  the  rent- 
al value  of  property  from  the  maintenance 
of  an  elevated  railway,  a  question  to  awit- 
nesB,  on  the  subject  of  damages,  the  owner 
of  a  stable  adjacent  to  the  premises,  how 
much  the  railroad  had  damaged  his  stable, 
although  not  competent  as  evidence  in 
chief,  because  foreign  to  the  issue  and 
mere  matter  of  opinion,  may  be  proper  on 
cross-examination.— Malcolm  ▼.  Metropol- 
itan El.  By.  Co.,  18  N.  Y.  a  288. 

16.  In  ascertaining  the  compensation  to 
be  made  to  the  owner  of  a  lot  on  a  comer 
formed  by  the  intersection  of  two  streets 
at  right  angles,  for  so  much  of  bis  eaae- 
ment  or  privilege  in  one  of  the  streete  as 
had  been  taken  by  an  elevated  railway 
company.  In  the  construction  and  opera- 
tion of  lU  road,  the  street  space  affected 
is  properly  determined  by  a  line  drawn 
from  said  corner  of  the  two  streeta  to  the 
corner  diagonallv  opposite. — ^MetropoUtaa 
El.  Ry.  Co.  V.  lievy,  18  N.  Y.  8.  867. 

17.  In  an  action  for  damages  by  an  abut- 
ting owner  caused  by  the  construction  of 
defendant's  railroad  in  the  avenue,  wit- 
nesses were  allowed  to  testify  to  the  value 
of  the  property,  having  as  appurtenant  to 
it  the  nse  of  the  whole  of  the  avenue 
above  the  surface,  and  their  testimony 
showed  a  very  large  depreciation  doe  to 
the  construction  and  operation  of  the 
road;  but  the  conrt,  in  determining  the 
damages,  and  fixing  the  compensation,  on 
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payment  of  which  defendants  might  be- 
come entitled  to  a  conveyance  of  the  ease- 
ments involved,  did  not  follow  this  testi- 
mony, and  did  not  exceed  the  fair  import 
of  the  other  evidence.  Held  that,  even  If 
the  admission  of  such  testimony  was  erro- 
neous, defendants  -were  not  prejudiced 
thereby,  and  it  -was  not  ground  of  rever- 
sal.—Korn  V.  New  York  EL  B.  Co.,  18  N. 
Y.  a  614. 

18.  In  an  action  for  an  injunction  against 
the  maintenance  and  operation  of  an  ele- 
vated railroad  in  the  street  in  front  of 
plaintiff's  property  to  the  Inlnry  of  his 
easements  in  the  street,  upon  the  question 
what  defendants  should  pav  in  order  to 
avoid  the  injunction  to  which  plaintiff 
shows  himself  entitled,  testimony  is  ad- 
missible as  to  the  value  of  the  property, 
including  the  easement  in  the  street, which 
would  give  the  property  the  use  of  the 
whole  street  above  tbe  surface.— Eorn 
V.  Metropolitan  £1.  Ry.  Co..  18  N.  T.  S. 
518. 

19.  One  who  holds  the  le^  title  to  real 
property,  although  another  is  partner  with 
him  therein,  may  maintain  an  action  in  his 
own  name,  as  the  real  party  in  interest, 
for  injuries  to  the  property  from  the  con- 
struction and  operation  of  an  elevated 
railroad;  and  his  recovery  will  not  be  lim- 
ited to  an  undivided  half  interest  in  the 
damages  sustained.— Korn  v.  New  York 
El.  R.  Co.,  18  N.T.  8.  514. 

20.  The  easement  of  light  is  not  confined 
to  that  part  of  the  street  directly  in  front 
of  plaintifTs  premises,  and  evidence  is  ad- 
missible that  plaintiff's  light  was  cut  off 
by  shadows  cast  by  defendant's  station, 
which  was  not  in  front  of  plaintiff's  prem- 
ises, but  on  the  street  some  35  feet  distant 
therefrom. — Kearney  v.  Metropolitan  £1. 
Ry.  Co.,  18  N.  Y.  B.  608. 

31.  In  an  action  against  an  elevated  rail- 
road company  to  enjoin  the  maintenance 
of  its  structure  in  the  street  in  front  of 
plaintiff's  premises,  and  for  damages,  it  is 
not  error  to  refuse  to  find  that,  in  estimat- 
ing plaintiff's  damages  to  the  rental  and 
fee  from  the  interference  with  his  ease- 
ments, benefits  peculiar  to  said  premises, 
which  have  arisen  by  the  construction  of 
the  said  road,  should  be  taken  into  con- 
sideration, in  the  absence  of  a  finding  or 
request  to  find,  on  proper  evidence,  that 
there  were  peculiar  benefits.— Herold  v. 
Metropolitan  El.  Ry.  Co.,  13  N.  Y.  S.  610. 

83.  The  existence  of  peculiar  benefits  is 
to  be  proved,  and  the  fact  that  there  was 
no  diminution  in  the  rental  value  of  the 
premises  by  maintaining  an  elevated  road, 
out  a  steady  increase,  does  not  show  that 
the  lessening  of  air  and  light,  and  of  con- 
venience of  access,  had  not  a  Iiurtful  effect 
upon  the  rental  value. — Herold  v.  Metro- 
politan El.  Ry.  Co..  18  N.  Y.  S.  610. 


38.  Testimony  of  a  real-estate  expert, 
•bowing  a  continnal  advance  in  the  selling 

Srice  of  neighboring  property,  and  no 
imlnntion  in  valne,  will  not  sustain  a 
finding  as  to  the  lessening  in  value  by  the 
taking  of  plaintiff's  easements  of  light,  air. 
and  access. —  Cunningham  v.  Manhattan 
Ry.  Co.,  18  N.  Y.  8.  623;  Benson  v.  Same. 
Id.  957. 

24.  A  finding  of  damages  for  the  lessen- 
ing of  the  rental  value  of  plaintiff's  prem- 
ises, by  the  erection  of  an  elevated  road, 
is  not  sustained,  in  the  absence  of  proof  of 
the  difference  in  rentals  before  and  after 
construction  of  the  road,  by  proof  of  such 
difference  in  the  case  of  houses  of  differ- 
ent sizes  on  other  streets,  the  rent  of  which 
at  the  times  in  question  was  not  as  great  as 
that  of  the  house  in  suit — Cunnin^am  v. 
Manhattan  Ry.  Co.,  18  N.  Y.  S.  623;  Ben- 
son V.  Same,  Id.  957. 

25.  The  rule  of  damages  In  an  action  bv 
an  abnttingowner  against  an  elevated  rail- 
road company,  whicn  has  constructed  and 
operated  its  road  in  the  street,  which  al- 
lows the  loss  of  rental  value,  is  inapplica- 
ble to  the  case  of  a  corporation  owner  in 
occupancy,  for  a  corporation  cannot  be 
subjected  to  personal  Inconvenience  and 
discomfort,  and  the  recovery  in  such  case 
can  only  be  had  for  additional  expense  in- 
curred.— American  Bank-Note  Co.  v.  New 
York  El.  R.  Co.,  18  N.  Y.  8.  636. 

26.  The  New  York  Elevated  Railroad 
Company  and  its  predecessors  in  title  hav- 
ing acquired  the  right  to  construct  and 
operate  its  railroad  in  Greenwich  street,  in 
New  York  city,  under  lawful  warrant  from 
the  public  authorities,  on  condition  that 
compensation  be  made  to  abutting  owners, 
its  enjoyment  of  any  part  of  the  street  was 
not  adverse  to  the  abutting  owners,  but 
under  a  license,  and  an  entry  thereunder 
must  be  presumed  to  have  been  in  subor- 
dination to  their  rights.  Hence  a  right  by 
prescription  cannot  be  based  upon  such 
occupation  and  user.  —  American  Bank- 
Note  Co.  V.  New  York  El.  R.  Co.,  18  N.  Y. 
8.  626. 

27.  Testimony  of  a  witness  as  to  the 
rental  value  and  fee  valne  of  the  premises 
without  the  railroad,  based  in  part  upon 
the  possibility  of  the  building  being  used 
for  offices,  cannot  be  stricken  out  on  mo- 
tion, as  based  in  part  upon  conjecture  or  a 
possibility,  where  the  substance  of  the  tes- 
timony is  that  the  opinion  is  based  upon 
the  uses  to  which  the  building  is  adapted, 
and,  among  them,  its  use  for  offices.  Af- 
firming 8  N.  Y.  8.  648.— Keruochan  v.  New 
York  El.  R.  Co.,  18  N.  Y.  8.  634. 

28.  Defendant  railroad  company,  having 
obtained  leave  from  the  city  council,  pur- 
suant to  Buffalo  City  Charter.  (Laws  N.  Y. 
1870.  c.  519,)  tit.  8,  i^  19,  to  lay  its  tracks  in 
W.  street,  the  fee  of  which  was  in  the  city, 
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ballt  ao  embankment  24  feet  wide  and  6 
feet  high  at  its  highest  point,  and  running 
down  to  the  grade  of  the  street  869  feet 
from  the  point  of  beginning,  with  a  per- 
pendicular retaining  wall  on  each  side. 
The  embankment  was  about  8  feet  high 
in  front  of  plaintiff's  premises  and  9  feet 
from  the  cnrb  on  that  side  of  the  street 
A  double  track  was  laid  on  it.  leaving  a 
space  4  feet  wide  on  one  side  of  the  tracks 
and  5  feet  wide  on  the  other.  It  was  paved, 
but  teams  could  not  be  driven  on  it  except 
along  the  tracks  laid  thereon,  and  plaintiff 
could  not  ^o  on  it  from  her  premises  ex- 
cept by  going  east  to  C.  street,  where  an 
approach  of  gradual  elevation  had  been 
made,  or  by  going  west  to  the  point  where 
the  embankment  reached  the  grade  of  W. 
street  No  proceedings  were  taken  to 
change  the  grade  of  W.  street  as  prescribed 
by  title  9,  g  8,  of  the  city  charter,  sucli  as 
obtaining  the  consent  of  the  abutting  own- 
ers, or  giving  them  notice,  etc.  Held,  that 
the  embankment  was  not  a  change  in  the 
grade  of  the  street,  but  was  such  a  perma- 
nent and  exclusive  appropriation  of  a  por- 
tion thereof  as  would  authorize  plaintiff  to 
maintain  an  action  for  damages. — Reining 
V.  New  York,  L.  &  W.  Ry.  Co.,  18  N.  Y.  a 
288;  Jeaume  v.  Same,  Id.  249. 

29.  An  action  to  restrain  the  further  use 
of  an  elevated  railway  in  a  street  cannot 
be  maintained  on  the  ground  of  preventing 
a  multiplicity  of  suits  for  repetitions  of 
the  trespass,  where  such  ground  of  juris- 
diction is  not  alleged  in  the  complaint  nor 
found  by  the  court;  nor  unless  there  is  an 
actionable  injury  entitling  to  substantial 
relief.— Purdy  v.  Manhattan  £1.  Ry.  Co., 
18  N.  Y.  8.  295. 

SO.  Damages  for  injuries  to  easements 
appurtenant  to  real  property,  caused  by 
tbe  erection,  maintenance,  and  operation 
of  an  elevated  railroad  in  the  street  on 
which  it  fronts,  may  be  recovered  by  the 
owner,  even  for  a  time  during  which  the 
premises  were  leased  by  him  to  tenants, 
and  were  in  the  actual  possession  of  the 
latter,  where  the  rental  value  is  depreci- 
ated by  the  erection  and  use  of  the  rail- 
road.—Hine  V.  New  York  El.  R  Co.,  18  N. 
Y.  S.  510:  Cornell  v.  Same,  Id.  611. 

81.  The  owner  of  land  situated  on  the 
corner  of  an  avenue  and  a  side  street,  upon 
which  were  buildings  divided  into  stores 
and  apartments,  sued  for  damages  caused 
by  an  elevated  railroad  in  the  avenue,  and 
to  restrain  such  use  of  the  road.  There 
was  evidence  that  property  on  the  avenue 
had  not  appreciated  in  value  in  the  same 
proportion  as  property  on  the  side  streets; 
that  the  apartments  fronting  on  tbe  avenue 
were  vacant  to  a  greater  extent  than  those 
on  the  cross-street:  and  that  the  rents  were 
reduced,  and  the  tenants  were  less  desir- 
able than  those  by  whom  it  had  been  ex- 


pected the  apartments  would  be  taken. 
MM  snffldent  to  sustain  the  concIusiOD 
that  plaintiff  had  been  injured  in  tbe  re- 
duction of  the  rental  value  of  the  prem- 
ises, and  that  it  was  not  OTercome  by  evi- 
dence that  the  stores  on  the  avenae  had 
materially  advanced  in  their  rental,  most 
of  snch  advance  being  subsequent  to  the 
commencement  of  tbe  action,  and  largely 
due  to  special  circumstances. — Kom  v. 
New  York  Ea.  R.  Co.,  18  N.  Y.  a  514. 

82.  The  fact  that  plaintiff  purchased 
abutting  property  ana  erected  buildings 
thereon,  after  the  construction  and  opera- 
tion of  defendant's  elevated  road  in  the 
street  If  before  condemnation  of  hi*  right 
of  easement  therein,  will  not  prevent  nis 
recovery  of  damages  to  the  same  extent 
as  if  he  had  built  prior  to  the  eonatruction 
of  the  road,  if  he  takes  proper  care  to  avoid 
any  annoyance  from  the  existence  and 
operation  of  the  road. — American  Bank- 
Note  Co.  V.  New  York  El.  R.  Co.,  IS  N. 
Y.  S.  626. 

88.  The  use  by  an  elevated  railroad  of 
the  easement  in  the  street  of  an  abattine 
owner,  whose  rights  have  not  been  acquired 
by  purchase  or  condemnation,  is  unlawful, 
and  the  abutting  owner  has  the  right  to 
equitable  relief  against  the  mere  operation 
of  the  road  resulting  in  any  injnry  to  such 
owner. — American  Bank-Note  Co.  v.  New 
El.  R.  Co.,  18  N.  Y.  a  628. 

84.  In  an  action  for  damages  and  an  in- 
junction upon  the  ground  of  trespass  by 
defendants  on  easements  appurtenant  to 
real  property  of  plaintiff  by  the  construc- 
tion of  their  elevated  railroad  in  the  street 
in  front  thereof,  it  appeared  that  the  rail- 
road was  constructed  and  operated  by  vir- 
tue of  some  license  or  anuiority  derived 
from  plaintiff's  predecessor  in  title,  and 
that  the  latter's  deed  to  plaintiff  conveyed 
tbe  premises  "in  the  condition  in  which 
the  same  now  are;"  the  railroad  then  being 
constructed,  and  the  easements  appropri- 
ated. Held,  that  there  had  been  an  aban- 
donment of  such  easements  by  the  former 
owner,  which,  having  been  acted  on  by  de- 
fendants, was  irrevocable,  and  plaintiff 
could  not  recover.  Distingalshing  Wise- 
man V.  Lucksinger,  84  N.  Y.  88.— Hoch  v. 
Manhattan  Ry.  Co.,  13  N.  Y.  a  683. 

85.  Before  tbe  purchase  by  plaintiff  of 
certain  real  property  bis  vendor  had  sned 
defendants  for  the  permanent  depreciation 
thereof  caused  by  defendants'  elevated 
railroad;  and  her  deed  to  plaintiff  con- 
tained a  reservation  of  any  rights  of  action 
for  damages  caused  by  the  railroad  i>rior 
to  or  during  her  ownership  of  the  premises. 
At  the  trial  of  her  action,  the  court  refused 
to  submit  to  the  jury  tbe  question  of  per- 
manent damages.  Ileld,  that  plaintiff  was 
not  precluded  from  maintaining  an  action 
for  damages  and  an  injunction  against  de- 


Digitized  by 


Google 


INDEX. 


999 


fendants  on  the  ground  of  trespMS  on  ease- 
ments appurtenant  to  the  property. — Hoch 
T.  Manhattan  Ry.  Co.,  18  N.  Y.  8.  688. 

EQUITY. 

See,  also,  Diteotery;  Fraudulent  Oonvefi- 
anee»;  Iiyvnetion;  Mortgages;  PartUimi; 
Quitting  Title;  Beeeivert;  Bpeeifie  Per- 
formanee;  Triuts. 

JuriBdiction. 

1.  Defendant  company  haring  manu- 
factured for  plaintift  certain  cartons  for 
wrappers  and  labels,  and  disagreements 
having  arisen  as  to  whether  such  cartons 
were  according  to  the  contract,  plaintiff 
sued  the  company  for  damages  resulting 
from  defects  in  the  cartons.  Thereafter 
they  entered  into  an  agreement  for  the  ad- 
justment of  their  differences,  and  provid- 
ing that  "each  and  every  question  men- 
tioned and  not  mentioned  in  this  agree- 
ment" should  be  left  to  a  referee.  Differ- 
ences arose  as  to  the  construction  of  this 
agreement,  and  the  submission  to  the  ref- 
eree was  revoked  by  the  company;  and  it 
then  assigned  its  demands  against  plaintiff 
to  one  H.,  who  sued  plaintiff  thereon. 
Hekl,  that  while  the  stipulations  in  such 
agreement,  unconnected  with  the  submis- 
sion, remained  unrevoked,  the  revocation 
of  the  submission  remitted  the  parties  to 
the  rights  they  had,  previous  to  the  agree- 
ment, to  enforce  their  respective  claims; 
tfaat  the  actions  already  brought  were  suffi- 
cient to  afford  them  full  relief;  and 
plaintiff  could  not  maintain  an  equitable 
action  against  M.  and  the  company  to 
hare  the  agreement  of  the  settlement  de- 
clared valid,  and  to  restrain  the  prosecu- 
tion of  the  action  brought  by  M.,  and  to 
settle  the  disputes  between  plaintiff  and 
the  company. — Schepp  v.  Manley,  18  N. 
Y.  8.  72a 
Beformation  of  contracts. 

Z,  Defendant  occupied  premises  until 
September  29,  1890,  under  a  lease,  which 
recited  a  letting  "from  September  16, 1889, 
to  September  1,  1890, "  to  pay  "said  yearlv 
rent.  Upon  the  back  was  indorsea: 
"Lease  dated  August  — ,  1889.  Term, 
twelve  and  i  months.  Begins  September 
15,  1889.  Terminates  September  1,  1890. 
Annual  rent,  $600."  In  an  action  against 
defendant  as  a  tenant  holding  over,  lie  al- 
leged in  his  answer  that  the  lease  was  not 
drawn  to  express  the  real  agreement, 
which  was  a  leasing  for  twelve  and  a  half 
months,  and  asked  that  it  be  modified. 
But  he  testified  that  he  signed  such  lease 
supposing  it  a  lease  for  one  year, — from 
September  15th  to  September  15th,— and 
subsequently,  discussing  the  mode  of  pay- 
ing rent,  said  to  plaintiff's  agent.  My 
term  is  still  twelve  and  a  half  months,  is 


it  notT"  to  which  the  agent  assented. 
Beld,  that  the  evidence  was  insufficient  to 
entitle  defendant  to  have  the  lease  re- 
formed so  as  to  express  a  term  of  twelve 
and  a  half  months  from  September  16th. — 
Wood  T.  Gordon.  18  N.  Y.  8.  595. 

8.  Plaintiff  entered  into  a  verbal  contract 
of  services  for  defendant  at  a  salary  of 
$2,000  per  year,  and  the  "net  earnings"  on 
80  shares  of  defendant's  corporate  stock, 
($8,000,)  to  be  paid  by  issuing  to  plaintiff 
said  80  shares  of  stock  when  such  "net 
earnings"  should  aggregate  $8,000.  After- 
wards the  contract  was  reduced  to  writing, 
the  words  "net  earnings"  being  replaced 
by  the  word  "dividends, "  but  there  was  no 
intention  to  change  the  terms  of  the  verbal 
contract.  After  three  years,  a  new  con- 
tract was  made  by  which  plaintiff's  entire 
compensation  was  to  be  a  salary  of  $4,000 
per  year.  Held,  that  plaintiff  was  entitled 
to  a  reformation  of  the  written  contract, 
so  as  to  conform  it  to  the  terms  of  the  ver- 
bal agreement,  and  to  have  issued  to  him 
stock  to  the  amount  of  the  "net  earnings" 
of  said  80  shares  during  the  three  years  of 
the  continuance  of  the  first  contract,  the 
"dividends"  during  that  time  being  less 
than  the  "net  earnings." — Linton  v.  Un- 
excelled Fire-Works  Co.,  18  N.  Y.  8.  495. 

4.  In  an  action  to  reform  a  deed  by  in- 
serting plaintiff's  name  as  grantee  therein, 
it  appeared  that  plaintiff  and  her  husband 
sola  certain  parcels  of  land  owned  by  them 
separately,  taking  a  mortgage  to  secure  the 
purchase  money.  The  mortgage  was  fore- 
closed, and  the  property  bid  in  for  plain- 
tiff by  her  attorney,  but  the  deed  was. 
given  to  the  husband  alone,  without  the 
knowledge  or  assent  of  plaintiff,  who  was 
sick  at  the  time,  or  her  attorney.  The  hus- 
band kept  the  deed  for  about  four  years 
before  he  had  it  recorded,  and  plaintiff  did 
not  discover  the  omission  of  her  name  until 
after  her  husband's  death.  The  husband 
told  plaintiff  and  others  that  the  deed  was 
taken  in  plaintiff's  name,  and  he  acknowl- 
edged plaintiff's  title  a  few  months  before 
bis  death.  Held,  that  the  deed  should  be 
reformed.— Dunworth  ▼.  Dunworth,  13  K. 
Y.  8.  489. 

Besoission  and  cancellation  of  con- 
tracts. 

6.  A  trust  agreement  executed  by  two 
brothers  provided  that,  on  the  death  of 
either,  the  amount  conveyed  by  him  in 
trust  should  go  to  the  children  of  the  de- 
ceased or  tbeir  heirs  per  stirpes,  and.  in  de- 
fault of  such  descendants,  the  income  of 
said  sum  was  to  go  to  the  surviving  brother 
for  life,  and  on  his  death  to  be  distributed 
equally  among  his  lineal  descendants  per 
stirpes.  On  the  death  of  one  of  the  broth- 
ers, the  other,  claiming  that  he  had  never 
intended  such  a  convej'ance,  but  had  in- 
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•trncted  tbe  conveyancer  to  draw  the 
agreement  so  that  the  trust  fund  wonld 
▼est  abBolntely  in  the  BurTiving  brother, 
■ought  to  rescind  the  trust  on  the  ground 
of  mistake.  Held  that,  there  being  no  ev- 
idence that  the  alleged  mistake  was  com- 
mon to  both  brothers,  and  the  deceased 
brother  having  fully  executed  his  share  of 
the  contract,  plaintiff  could  not  be  allowed 
to  rescind  on  the  ground  of  his  alleged  mis- 
take.— Livingston  v.  New  York  Life  Insur- 
ance &  Trust  Co.,  IS  N.  Y.  S.  105. 

6.  In  an  action  to  setaside  adeedof  land 
procured  by  defendant  from  plaintiff's  an- 
cestor by  undue  influence,  and  without 
consideration,  plaintiff  is  entitled  to  a 
money  judgment  for  the  value  of  the  land, 
where  it  appears  that  defendant  has  con- 
veyed it  to  a  bona  fide  purchaser  for  value 
and  without  notice.— valentine  v.  Bich- 
ardt,  13  N.  Y.  8.  417. 

7.  In  an  action  to  rescind,  a  sale  of  stock 
upon  the  ground  that  the  purchase  was  in- 
duced by  fraudulent  representations,  there 
was  no  evidence  that  the  stock  was  not 
worth  what  was  paid  for  it,  nor  that  plain- 
tiff at  the  time  ne  attempted  to  rescind 
could  not  have  sold  the  stock  without  loss. 
Held,  that  the  action  could  not  be  main- 
tained.—Aron  V.  De  Castro,  13  K.  Y.  & 
372. 

8.  A  suit  in  equity  will  not  lie  to  set 
aside  a  contract  as  being  obtained  by  du- 
ress, as  complainant  has  a  perfect  defense 
to  an  action  at  law  to  enforce  the  contract. 
—Terry  v.  Home,  18  N.  Y.  &  858. 

Accounting. 

0.  Defendant  conveyed  certain  premises 
to  plaintiff  to  enable  her  to  raise  money  by 
a  mortgage  thereon.  She  then  reconveyed 
the  property  to  defendant,  and,  at  the  re- 
quest of  defendant,  executed  another  deed 
conveying  the  property  to  his  vendee. 
Ht'd,  that  such  subsequent  conveyance  to 
said  vendee,  as  between  herself  and  de- 
fendant, was  no  conveyance  of  any  title  or 
interest  whatever,  and  that,  having  parted 
with  nothing,  she  was  entitled  to  nothing 
as  credit  on  accounting  between  them. — 
Niebuhr  v.  Schreyer,  13  N.  Y.  S.  809. 

10.  In  an  action  by  one  firm  against  an- 
other, where  tbe  cause  of  action  set  forth 
in  tbe  complaint  involves  only  an  obliga- 
tion for  the  payment  of  a  specific  sum  of 
money,  the  circumstance  that  one  of  the 
defendants  was  a  member  of  each  of  the 
firms  does  not  present  a  case  for  an  ac- 
counting.—Schnaier  T.  Schmidt,  18  N.  Y. 
8.  725. 

Iiaches. 

11.  Where  complainant  asks  an  injunc- 
tion against  the  operation  of  an  elevated 
road  to  protect  bis  easements  in  the  street, 
which  are  strictly  legal  rights,  the  doctrine 
of  laches  on  his  part  has  no  application. 


unless  his  delay  has  been  so  long-contin- 
ued as  to  come  within  the  provisions  of  the 
statute  of  limitations. — Brush  v.  Manhat- 
tan Ry.  Co.,  18  N.  Y.  a  90& 

12.  A  delay  of  over  10  years  from  the 
construction  of  an  elevated  railroad  in  a 
street  before  the  commencement  of  pro- 
ceedings to  enjoin  its  operation  in  tront  of 
the  premises  of  an  abutting  owner,  whose 
easements  of  light,  air,  and  access  it  has 
appropriated,  does  not  prevent  the  grant- 
ing of  the  relief,  as  it  was  not  definitely 
settled  until  eight  years  after  the  con- 
struction that  such  act  and  the  continaed 
operation  of  the  road  were  illegal  and 
wrongful  as  to  abutting  owners,  whose  on- 
ly property  invaded  was  the  easement  in 
the  street. — Brush  v.  Manhattan  Ry.  Ca, 
18  N.  Y.  a  908. 

18.  A  delay  of  two  years  after  the  deter- 
mination of  the  rights  of  abutting  owners 
in  such  streets  before  beginning  proceed- 
ings to  enjoin  the  continued  operation  of 
the  road  does  not  bar  theright  to  equitable 
relief,  where  complainant's  non-action 
had  no  influence  whatever  on  the  mainte- 
nance and  operation  of  the  railroad.— 
Brush  V.  Manhattan  Ry.  Co.,  18  N.  T.  & 
908. 

14.  In  a  suit  to  restrain  the  nse  of  the 
nom  de  plum»  "Sleuth"  in  the  publication 
of  certain  works  of  fiction,  laches  cannot 
be  imputed  to  the  plaintiff  in  the  assertion 
of  his  rights,  unless  h«  knew  of  the  in- 
fringement and  acquiesced  in  it;  and  even 
then  the  plaintiff  will  not  be  estopped  to 
assert  his  rights,  unless  it  appears  that  the 
defendant  was  thereby  induced  to  make 
outlays  and  expenditures  in  continuing 
such  publications.— Munroe  v.  Toosey,  18 
N.  Y.  8.  79. 

Pleading — Amendment. 

15.  In  an  action  to  cancel  a  written  con- 
tract and  for  other  equitable  relief,  the 
plaintiff  will  not  be  permitted  to  amend  bis 
complaint  by  substitutinga  complaint  for 
conspiracy.— Sleeman  v.  Hotchkiss,  18  N. 
Y.  a98. 

Error,  Writ  ot 

See  Appeal;  Oertiorari;  Ntm  TriaL 

Estates. 
See,  also,  Doner;  Eatementt. 

By  deed. 

1.  After  the  death,  intestate,  of  a  married 
woman,  leaving  her  husband  and  children 
surviving,  the  husband  married  again,  and 
he  and  bis  second  wife,  whose  baptismal 
name  was  the  same  as  that  of  the  first  wife. 
conveyed  land,  of  which  the  first  wife  bad 
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died  seised,  and  in  which  the  husband  had 
merely  an  estate  by  curtesy,  to  grantees  in 
good  faith,  who  supposed  the  wife  named 
iu  the  deed  to  be  the  wife  who  had  held 
the  title.  Afterwards  the  husband  bought 
other  land  with  the  proceeds  of  such  con- 
yeyance,  and  conyeyed  to  one  of  the  chil- 
dren of  the  first  wife,  and  caused  him  to 
execute  a  declaration  of  trust  for  the  ben- 
efit of  all  her  children,  which  contained  a 
recital  that  the  husband  had  caused  her 
real  estate  to  be  sold,  and  had  received  the 
purchase  money  on  the  understanding  that 
ne  held  the  same  for  the  use  of  her  chil- 
dren. Before  this,  the  children  were  aware 
of  the  Bubstitutlon  of  property;  and  they 
afterwards  conveyed  the  property  so  held 
in  trust,  and  fecelved  the  conBideration. 
Held  that.  In  the  absence  of  any  testimony 
by  them  denying  knowledge  of  the  facts, 
tfie^  could  not  recover,  in  ejectment,  upon 
their  legal  title  as  heirs  of  their  motner, 
her  real  estate  so  conveyed  by  their  father. 
—Thompson  v.  Angell.  18  N.  T.  S.  90. 

In  pals. 

2.  W^ere  land  is  leased  In  perpetuity  to 
a  railroad  company,  subject  to  a  way,  and 
certain  covenants  againstbuilding,  in  favor 
of  adjoining  land  of  the  lessor,  and  a  per- 
petual lease  is  thereafter  made  of  this  ad- 
joining land  to  the  same  company,  the 
easement  and  the  benefit  of  the  covenants 
are  thereby  extinguished,  and  the  railroad 
company  is  not  estopped  from  denying  a 
claim  of  an  assignee  of  the  lease  of  such 
land  to  the  benefit  of  such  easement  in  re- 
spect of  buildings  erected  on  the  assigned 
estate,  where  it  did  not  know  that  he 
erected  the  buildings  under  claim  of  a 
right  of  way  thereto  over  its  land,  and  did 
not  encourage  or  invite  him  to  their  erec- 
tion.—  Friedlander  v.  President,  etc.,  of 
the  Delaware  &  H.  Canal  Co.,  18  N.  T.  S. 
823. 

3.  Where  voluntary  services  were  ren- 
dered b^  the  plaintiff's  steam  fire-boats  in 
extinguishing  a  fire  in  defendant's  ware- 
house, which  was  largely  insured,  and 
filled  with  goods  belonging  to  others,  de- 
fendant is  not  estopped  to  deny  its  liabil- 
ity by  the  fact  of  its  acceptance  of  such 
services,  since  he  had  a  right  to  assume 
that  they  were  rendered  at  the  instance  and 
on  behalf  of  the  fire  insurance  companies 
and  owners  of  goods  on  storage. — Merritt 
V.  American  Dock  &  Trust  Co.,  18  N.  Y.  S. 
284. 

4.  A  bill  of  sale  by  plaintiff  to  defendant 
of  a  stock  of  goods  contained  a  covenant 
by  defendant  to  pay  all  the  debts  of  plain- 
tiff, a  list  of  which  was  annexed.  Held, 
that  the  effect  of  this  covenant  could  not 
be  overcome  by  oral  proof  that  the  con- 
Bideration was  a  less  sum,  and  the  court 
properly  charged  the  jury  that  it  was  con- 


clusive against  defendant  aa  to  the  con- 
sideration.—Brokman  V.  Myers,  18  K.  Y. 
&  783. 

EVIDENOB. 

See,  also,  Dtpontion;  Witnei*. 

In  action  for  deceit,  see  J)ee«H. 

to  set  aside  conveyance,  see  Fraud- 
ulent Conveyaneet,  18. 
criminal  cases,  see  Abdw^um;  Burglary. 
particular  actions,  see  Attumpeti,  5-7; 
EieetmeiU,  6, 6;  Falie  Imprisonment,  2; 
TroD«r  and  Convertion,  8. 
suit  for  divorce,  see  Dinores. 
Objections  to,  see  Criminal  Law,  8;  Trial, 

5-7. 
Of  counter-claim,  see  8et-Qff  and  Counter- 
Claim,  4,  5. 
custom,  see  Outtomand  Utaat, 
damages,  see  Damage*,  16-18. 
insanity,  see  Homietde,  1. 
partnership,  see  PaTtn«r*Jtip,  3,  8. 
Reception  of,  see  Trial,  8,  4. 
Rulings  on,  see  Appeal,  84, 86;  New  Trial,  L 
Weight  and  sufficiency  of,  see  Appeal,  35- 
88. 

Best  and  secondary  evidenoe. 

1.  During  the  trial  of  an  action.  In  the 
afternoon,  plaintiff  gave  to  defendant  ver- 
bal notice  to  produce  a  bill  of  sale  which 
had  been  delivered  by  plaintiff  to  defend- 
ant, and  later  in  the  afternoon  written  no- 
tice to  the  same  effect  was  served  on  de- 
fendant's attorney;  but  he  failed  to  pro- 
duce it  the  next  morning,  when  the  case 
proceeded.  Held,  it  not  appearing  that 
defendant  had  made  any  effort  to  obtain 
and  produce  it,  or  that  he  could  not  pro- 
duce it,  that  plaintiff  might  give  a  copy  of 
it  in  evidence. — Brokman  v.  Myers,  18  N. 
Y.  8.  733. 

2^  Def  en  dant  gave  plaintiff  notice  to  pro- 
duce the  contract  sued  on,  which  plaintiff 
failed  to  do,  alleging  that  he  had  delivered 
it  to  a  third  person.  Held,  that  secondary 
evidence  of  its  contents  was  properly  ad- 
mitted.—Wood  T.  Lawrence,  18  N.  Y.  & 
441. 

Declarations  and  admissions. 

8.  Where  an  attorney  in  fact  leased 
rooms  to  a  city  for  public  offices  at  f 400 

fter  year,  and  afterwards  sued  the  city  for 
abor  and  material  furnished  in  fitting 
them  for  occupancy,  claiming  under  an  in- 
dependent contract,  which  was  denied,  it 
was  proper  to  admit  in  evidence  an  arti- 
cle publlBhed  by  him  in  a  newspaper  pend- 
ing negotiations  for  the  lease,  settiug  forth 
the  advantages  of  the  rooms,  and  stating 
that  the  owners  offer  to  make  alterations 
and  fit  them  up  complete  without  any  ex- 
pense to  the  city  beyond  the  annual  rent 
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of  (400.— Edwards  ▼.  City  of  Watertown, 
18  N.  Y.  8.  809, 

4.  While  an  action  a^aiDgt  a  city  was 
pending  the  city  council  passed  a  resolu- 
tion instructing  the  mavor  to  settle  the 
claim.  There  was  no  other  consideration 
for  the  resolntion  than  that  payment  of  the 
claim  would  relieve  defendant  from  far- 
ther defense,  and  one  of  the  attorneys  de- 
clared that  he  would  not  accept  the  prop- 
osition contained  in  the  resolution,  and 
the  trial  proceeded  accordingly.  BM, 
that  the  fact  did  not  show  an  admission  of 
liability  by  defendant. — Edwards  t.  City 
of  Watertown,  18  N.  Y.  8.  809. 

5.  In  an  action  for  damages  for  the 
wrongful  dismissal  of  plaintiS  from  de- 
fendant's employment,  a  letter  written  by 
defendant  to  plaintiff  after  bis  discharge, 
but  before  the  expiration  of  his  term  of 
employment,  forming  part  of  the  corre- 
spondence referring  to  the  subject  of  plain- 
tiff's discharge,  is  competent  evidence  for 
defendant— Lippus  v.  Columbus  Watch 
Co.,  13N.  Y.  8.  819. 

6.  In  replevin  for  goods  sold  by  plaintiffs 
to  R.,  on  the  faith  of  representations  made 
by  the  latter,  and  siezed  by  defendant  sher- 
iff under  attachments  in  favor  of  other 
creditors  of  R.,  declarations  of  R.'8  son 
and  agent,  made  three  days  after  the  levy 
ofthe  attachments,  are  inadmissible  against 
the  sheriff,  being  simply  declarations  in 
the  interest  of  one  of  the  contending  cred- 
itors.—Wise  ▼.  Grant,  18  N.  Y.  8.  876. 

7.  In  an  action  against  an  elevated  rail- 
way company  for  injuries  to  a  passenger 
alleged  to  have  been  sustained  by  the  acts 
of  one  of  Its  conductors,  declarations  of 
the  conductor  at  the  time  of  the  accident 
that  he  was  sorry  he  had  "done"  it  were 
competent  as  tending  to  explain  the  nature 
of  the  act  complained  of. — Koetter  v.  Man- 
hattan Ry.  Co.,  18  N.  Y.  8.  458. 

8.  In  an  action  for  injuries  sustained  by 
plaintiff  while  delivering  ice  to  a  tenant  in 
an  apartment  house  owned  by  defendant, 
by  reason  of  the  breal^ing  of  the  rope  of  a 
dumb-waiter  on  which  he  was  hoisting  the 
ice,  evidence  of  what  the  person,  supposed 
to  be  in  charge  of  the  premises,  stated  in 
regard  to  the  dumb-waiter,  was  properly 
excluded,  there  being  nothing  to  show  that 
he  was  the  janitor,  or  had  any  power  to 
represent  defendant. — Turnier  v.  Lathers, 
18  N.  Y.  8.  500. 

9.  In  an  action  for  breach  of  a  contract 
for  the  sale  of  a  business,  which  contained 
a  stipulation  that  the  seller  should  not  car- 
ry on  the  same  line  of  business  for  five 
years,  statements  of  plaintiff's  attorney  in 
his  absence  were  properly  excluded,  it  not 
appearing  that  the  attorney  was  authorized 
to  compromise  plaintiff  by  any  statement 
he  might  make.— Breck  v.  Ringler,  13  N. 
Y.  8.  m. 


Opinion  evidence. 

10.  A  physician  who  attends  an  Injured 
man  for  the  first  six  weeks  after  the  iojnry. 
and  examines  him  seven  months  before 
trial  of  action  for  damages,  is  qualified  to 
speak  as  to  the  nature  and  extant  of  the 
Injury.— German  v.  Suburban  Rspid-Tran- 
sit  Co.,  18  N.  Y.  8.  897. 

11.  Questions  to  a  witness,  whether 
plaintiffs  ever  brought  to  defendant  any- 
one willing  to  make  the  arrangement  with 
him  which  plaintiffs  had  undertaken  to 
procure,  or  an  arrangement  with  him  upon 
satisfactory  terms,  and  whether  they  ever 
brought  to  him  any  one  willing  to  make 
any  arrangement  other  than  the  one  he 
had  spoken  of,  are  inadmissible,  as  calling 
for  a  conclusion  of  fact,  and  an  opinion 
whether  plaintiffs  had  performed  their 
agreement — Rockwell  v.  Hurst.  18  N.  T. 
8.200. 

12.  While  a  physician  may  give  evidence 
as  to  the  present  condition  of  bodily  suffer- 
ing or  injuries,  or  of  their  permanence,  and 
as  to  their  cause,  he  cannot  testify  aa  to 
the  mere  possible  outbreak  of  some  new 
disease  or  suffering  having  its  cause  in 
the  original  injury.  Following  Atkins  v. 
Railway  Co.,  10  N.  Y.  8.  432,  and  distin- 

fuishing  Oriswold  v.  Railroad  Co.,  lid  N. 
'.  61,  31  N.  E.  726.— O'Brien  v.  New  York. 
N.  H.  &  H.  R  Co.,  13  N.  Y.  8.  805. 

18.  In  an  action  on  a  contract  to  do  a 
certain  thing  "as  soon  as  possible. '  a 
question  put  to  a  witness  as  to  what  was 
a  "reasonable  time"  is  faulty,  as  calling 
for  an  opinion  upon  a  question  of  law, 
and  as  assuming  that  "a  reasonable  time' 
and  'as  soon  as  possible"  are  synony- 
mous.—Sentenne  V.  Kelly,  18  N.  Y.  8.  529. 

14.  Testimony,  in  an  action  for  personal 
injuries  from  an  accident,  that  the  wit- 
ness has  observed  a  cast  in  the  eye  of 
plaintiff  which  was  not  there  before  the 
accident,  is  admissible,  although  the  wit- 
ness, is  not  an  expert,  and  although  there 
is  no  evidence  connectinfc  such  condition 
of  the  eye  with  the  accident — Doyle  t. 
Manhattan  Ry.  Co.,  13  N.  Y.  8.  536. 

16.  In  the  examination  of  physicians  as 
expert  witnesses,  it  is  error  to  allow  ques- 
tions which  require  the  witnesses  to  deter- 
mine in  their  own  minds  what  the  evi- 
dence was  which  had  been  given,  and  to 
form  and  express  their  judgment  npon 
their  own  conclusions  as  to  the  nature 
and  effect  of  that  evidence. — Uranskv  v. 
Dry-Dock,  E.  B.  &  B.  R.  Co.,  18  H.  V.  S. 
670. 

16.  A  witness  who  testified  that  he  bad 
rented  premises,  without  disclosing  the  lo- 
cality, is  not  competent  to  testify  as  an 
expert  as  to  the  value  of  the  unexpired 
term  of  a  lease.  Neither  is  a  witness  com- 
petent who  has  rented  premises  once,  soma 
distance  from  the  premises  in  question.— 
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Hyman  t.  Boston  Chair  MannfgCo.,  18  N. 
Y.  a  600. 

Dooaments. 

17.  A  witness  wbo  testified  that  a  certain 
paper  was  a  "Straits  bill  of  ladiDK,"  on 
crosB-ezamination  admitted  that  be  did  not 
see  the  paper  signed,  did  not  know  any- 
thing about  the  name  signed  at  the  foot  of 
it,  and  never  saw  that  person  write  his 
name.  Held,  that  his  testimony  was  in- 
•uflScient  to  establish  the  execution  and 
irathenticity  of  the  document — Bidwell  v. 
Overton,  18  N.  Y.  B.  874. 

18.  Wliere  there  was  evidence  that  the 
aasessment  roll  for  1856,  filed  in  the  county 
treasurer's  oflSce,  had  been  destroyed  by 
fire,  and  that  the  copy  thereof  filed  in  the 
town  clerk's  office  had  been  lost,  a  verified 
copy  of  the  copy  in  the  town-clerk's  office 
is  admissible  in  evidence.  Distinguishing 
People  V.  Chapin,  88  Hun,  272.— Joslyn  v. 
Rockwell,  18  K.  Y.  B.  811. 

Book  entries. 

10.  A  witness  in  an  action  for  goods  sold 
and  delivered  testified  that  he  remembered 
making  the  sales,  but  could  not  give  the 
dates  or  amounts,  and  that  at  the  time  of 
every  sale  he  made  correct  entries  in  his 
books  of  account  of  the  details,  which  he 
could  not  remember  without  looking  at  the 
entries.  Held,  that  such  entries  were  ad- 
missible in  evidence.— Rosenstock  v.  Hog- 
garty,  18  N.  Y.  8.  228. 

Parol  evidence. 

20.  Where  the  assignment  of  the  claim 
sued  on  is  in  writing  and  under  seal,  testi- 
mony that  plaintiff  was  not  the  real  party 
in  interest  is  nroperly  excluded. — O'Brien 

•  V.  Smith,  18  K  Y.  8.  408. 

21.  The  consideration  of  a  note  was 
stated  therein  as  "the  privilege  of  adver- 
tising purposes  of  one  panel,  each  7x22 
inches,  in  16  cars  of  a  certain  street-rail- 
road company.  Held,  in  an  action  by  the 
payee  against  the  maker,  that  testimony  of 
the  latter  was  admissible  as  to  the  size  of 
the.  panels  agreed  on  between  him  and 
plaintiff  at  the  time  of  making  the  note, 
and  that  they  agreed  that  the  advertise- 
ment was  to  be  put  in  the  cars  on  one  of 
the  several  routes  operated  by  the  company 
specified.- Chase  v.  Senn,  18  N.  Y.  S.  266. 

22.  Defendant  and  S.  contracted  in  writ- 
ing for  the  sale  to  the  former  of  houses 
on  V.  street  for  $7,300.  Another  written 
contract  was  made  by  plaintiff  and  defend- 
ant, whereby  the  former  agreed  to  convey 
certain  nnflnished  houses  on  Q.  street  to  de- 
fendant, who  agreed  to  finish  and  sell  the 
tame,  and  divide  the  net  profits.  Held, 
that  it  was  error  to  allow  plaintiff  to  show 
hy  parol  testimony  that  prior  to  the  exe- 
cution of  the  agreements  plaintiff  agreed 
to  convey  the  Q.  street  houses,  and  pro- 


cure the  conveyance  of  the  V.  street 
houses  to  defendant,  and  that  defendant. 
In  consideration  of  the  two  sets  of  houses, 
agreed  to  pav  S.  97,600,  plaintiff  $900,  and 
to  finish  and  sell  the  Q.  street  houses  and 
divide  the  profits  with  plaintiff. — ^Moores 
V.  Glover.  18  N.  Y.  8.  565. 

28.  One  of  certain  letters  written  by  de- 
fendant to  plaintiffs,  and  relied  on  by 
them  aa  containing  the  agreements  be- 
tween the  parties  sued  on,  referred  to  de- 
fendant's promise  to  pay  when  able  as  "in 
accordance  with  our  agreement  on  Satur- 
day last "  Held,  that  parol  evidence  tend- 
ing to  prove  wliat  was  the  entire  agree- 
ment was  admissible.— Work  v.  Beach,  18 
N.Y.  a678. 

Proof  of  handwriting. 

24.  The  testimony  upon  the  part  of  de- 
fendant to  show  that  the  signature  of  the 
drawer  of  a  draft  was  a  forgery  was  that 
of  experts,  who  were  unfamiliar  with  the 
signature,  and  who  only  testified  from 
scientific  tests,  and  a  comparison  of  the 
signature  with  those  acknowledged  to  be 
genuine,  and  from  the  appearance  of  the 
signature  of  the  draft  in  question.  On  the 
other  hand,  the  drawer  himself,  and  vari- 
ous persons  wbo  had  seen  him  write,  and 
were  familiar  with  his  signature,  all  swore 
that  in  their  opinion  the  signature  was 
genuine.  Held,  that  a  finding  in  favor  of 
the  genuineness  of  the  signature  would 
not  he  disturbed,  and  that  the  fact  that 
the  drawer  had  written  a  letter  in  refer- 
ence to  his  signature,  in  which  he  did  not 
express  himself  in  as  positive  terms  as  he 
did  as  a  witness,  in  no  way  discredited  his 
testimony. — United  States  Kat  Bank  v. 
National  Park  Bank,  18  H.  Y.  B.  411. 

Ezceptioiis,  Bill  o£, 

See  Appeal;  Oertiorari;  New  TridL 

Excessive  Damages. 

See  Damages,  9-18. 

EXECUTION. 

See,  also.  Attachment;  Oarnithmmi. 

Validity. 

1.  Where  an  action  is  begun  by  attach- 
ment of  the  property  of  defendant  on  the 
ground  of  his  non-residence,  the  execution 
on  judgment  in  plaintiff's  favor  must  recite 
the  attachment,  and  require  the  sheriff  to 
satisfy  the  Jadgment  out  of  (1)  the  personal 
property  attached.  (3)  the  personal  proper- 
ty unattached,  (8)  the  real  property  at- 
tached, and  (4)  real  property  not  attached, 
as  provided  by  Code  Civil  Proc.  N.  Y.  ji 
1370:  and  where  the  execution  directs  the 
sheriff  to  satisfy  the  Judgment  out  of  de- 
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fondant's  proper^  generally,  as  If  there 
had  been  no  attachment,  the  purchaser  at 
the  execution   sale  acquires  no  title. — Gil- 
man  T.  Tucker,  Id  N.  T.  a  804. 
iBsuance. 

2.  The  amendment  of  Code  Ctvil  Proc. 
N.  Y.  §  1880,  rec^uiring  leave  to  be  obuined 
to  issue  execution  against  property  of  a 
deceased  Judgment  debtor,  by  Laws  N.  Y. 
1890,  c.  Slo,  which  provides  that  the  section 
shall  not  apply  to  real  estate  conveyed  by 
the  Judgment  debtor  during  his  life-time, 
if  such  conveyance  was  made  in  fraud  of 
his  creditors,  only  applies  where  such  con- 
veyance has  been  declared  fraudulent  by 
Judgment  of  a  court  of  competent  jurisdic- 
tion.—In  re  Holmes,  18  N.  Y.  S.  100. 

Supplementary  prooeedlngs. 

8.  Where  the  order  appointing  a  receiver 
in  supplementary  proceedings  has  not  been 
filed  with  the  clerk  of  the  county  wherein 
the  Judgment  roll  is  filed,  as  required  by 
Code  Civil  Proc.  N.  Y.  ^%  2467.  2468,  the 
judgment  debtor  cannot  be  punished  as  for 
a  contempt  for  disobedience  of  the  direc- 
tions contained  in  the  order. — Bareither  v. 
Brosche,  18  N.  Y.  8.  661. 

4  Under  Code  Civil  Proc.  N.  Y.  §  24, 
which  provides  that  a  writ  or  other  process 
duly  subscribed  or  indorsed  by  the  attor- 
ney for  the  party,  or  the  person  at  whose 
instance  it  was  issued,  is  not  void  or  void- 
able by  reason  of  any  mistake  in  the  teste 
or  in  the  name  of  the  clerk,  a  failure  to 
have  an  execution,  issued  by  plaintiff's  at- 
torney, and  in  other  respects  in  due  form, 
subscribed  or  indorsed  by  the  county  clerk, 
does  not  deprive  the  court  in  which  the 
judgment  is  docketed  of  jurisdiction  to 
entertain  supplementary  proceedings  on 
the  return  of  the  execution  unsatisfied. — 
Bareither  v.  Brosche.  13  N.  Y.  8.  561. 

6.  An  order  for  a  second  examination  of 
a  Judgment  debtor  in  proceedings  supple- 
mentary to  execution  will  not  be  set  aside 
when  the  order  was  obtained  to  reach 
property  which  had  come  to  the  possession 
of  the  debtor  since  the  prior  examination, 
and  not  for  the  purpose  of  harassing  bim; 
and  that  fact  may  be  shown  by  the  creditor 
on  the  motion  to  vacate,  as  it  is  not  Juris- 
dictional.—Marshall  v.  Link.  13  N.  Y.  S.  224. 

6.  An  order  in  supplementary  proceed- 
ings directed  the  Judgment  debtor  to  de- 
liver to  the  receiver  appointed  therein,  at 
the  latter's  office,  certain  property  situated 
at  another  place,  consisting  of  household 
furniture,  wagons,  harness,  farming  im- 
plements, hay,  oats,  and  corn,  but  did  not 
specify  the  quantities  of  the  hay,  etc. 
Beld  that,  as  the  court  had  no  power  to 
compel  the  debtor  to  transport  the  prop- 
erty to  the  receiver's  office,  and  the  order 
was  indefinite,  a  delivery  could  not  be  com- 
pelled.—Smith  V.  McQuade,  18  N.  Y.  S.  62. 


7.  The  court.  In  an  equitable  eetion,  ea 
adjudging  that  plaintiif  is  the  owner  of  a 
fund  in  dispote,  may  stay  the  execntion  of 
the  Judgment  for  a  specified  period,  to 
afford  defendant  an  opportanitr  of  eatab-  i 
lishin^by  legal  proceeaingt  a  claim  against  j 
plaintiff  for  moneys  allemd  to  have  been 
received  from  him. — Markey  v.  Marker.  IS 

N.  Y.  a  926.  j 

Againat  the  peraon. 

8.  Code  Civil  Proa  N.  Y.§  111.  which  liia- 

its  the  time  of  imprisonment  on  an  execn-  ' 
tion  in  a  civil  case  to  six  months  where  the 
judgment  is  for  |600  or  over,  relates  only 
to  imprisonment  on  final  process,  and  not 
to  orders  of  arrest  issued  before  jodgment: 
and  one  imprisoned  on  both  mesne  and 
final  process  for  a  period  exceeding  six 
months  is  not  entitled  to  be  released  where 
his  imprisonment  on  final  process  has  been 
for  less  than  that  time.— In  re  Coyne,  18  K. 
Y.  8.  797. 

KXECUTOBS  Amy  ADMIEr- 
ISTRATOBS. 

See,  alio,  Dueent  and  DiitribvUon;  W9U. 

Bonds. 

1.  In  an  action  against  the  Boieties  apon 
an  administrator's  bond  It  appeared  uiat 
the  preliminary  Judgment  against  the  ad 
ministrator,  relied  on  to  snpport  the  action, 
was  rendered  on  his  failure  to  appear  in 
obedience  to  an  order  of  the  surrogate  re- 
quiring him  to  show  cause  why  he  should 
not  be  punished  for  his  failure  to  appear 
theretofore  in  response  to  a  citation  issaed 
on  a  petition  for  an  accounting.  H«ld  that, 
there  having  been  no  accounting  before 
the  surrogate,  and  no  evidence  of  any  sum 
due  to  the  estate  by  the  administrator,  and 
the  judgment  being  in  the  nature  of  a 
punishment  for  the  contempt  of  the  admin- 
istrator for  his  non-appearance,  the  sare- 
ties  on  his  official  bona  are  not  liable  there- 
for.—Loop  V.  Northup.  13  N.  Y.  a  144. 
Claims  against  estate. 

2.  Where  an  executrix  presents  a  daim 
against  her  testator's  estate  for  personal 
services  rendered  testator  in  his  illneaa. 
the  surrogate's  court  has  Jurisdiction  to 
determine  the  issue  in  the  same  manner 
as  other  claims,  under  Code  Civil  Proc  N. 
Y.  %  2739,  providing  that  where  a  contest 
arises  between  the  accounting  party  and 
any  other  parties,  respecting  a  debt  alleged 
to  be  due  by  the  decedent  to  the  acconnt- 
ing  party,  ''^the  contest  must  be  tried  and 
determined  in  the  same  manner  as  any 
other  issue  arisina:  in  the  surrogate's  court. 
—In  re  Ryder's  Estate,  13  N.  Y.  8.  64aw 

8.  Respondent  was  a  daughter  of  dece- 
dent, the  executrix  and  one  of  the  bene- 
ficiaries of  his  will.    Deceased  waa   af- 
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cted  with  softening  of  the  hrain,  and  a 
rge  portion  of  the  daughter'*  time  was 
tvoted  to  care  of  his  person  and  sur- 
lundings.  His  mental  condition  was  va- 
able;  at  times  he  talked  of  going  home, 
bile  to  hiannrse  he  correctly  stated  what 
isposition  lie  had  made  of  his  property  by 
ill.  and  sometimes,  recognizing  the  care 
kken  of  him,  he  woald  declare  his  inten- 
OD  to  compensate  respondent.  Held, 
lat  the  proois  were  sufficient  to  sustain 
tie  findings  of  the  surrogate's  court  award- 
ag  $1,000  as  compensation.— In  re  Ryder's 
Estate.  18  1{.  Y.  8.  642. 
Settlement  and  acoonnting. 

4.  Where  a  mortgage  specifically  be- 
[ueathed  is  used  by  the  executor,  with  the 
:on8ent  of  the  legatee,  in  paying  debts  of 
he  estate,  and  it  does  not  appear  that  the 
egacy  was  waived  or  abandoned  by  the 
egatee  in  favor  of  the  estate,  the  executor 
IS  not  chargeable  with  the  amount  of  the 
mortgage,  in  an  action  by  a  general  lega- 
tee for  her  legacy.— Bellinger  t.  Potter, 
18  N.  Y.  a  9. 

6.  Testator  declared  in  his  will  that  he 
had  conveyed  his  farm,  valued  at  $6,400, 
to  his  son  O.,  and  that  be  intended  it  as  a 
bequest  of  $6,000  to  O.,  "leaving  in  his 
[O.'sj  hands  the  sum  of  $1,400,  for  the  use 
of  which  the  said  O.  agreed  to  pay  the 
yearly  snm  of  $70  during  the  life  of  the 
undersigned    testator.     Testator   further 
provided' that,  in  case  O.  should  sell  the 
farm,  $1,000  of  the  $1,400  should  be  paid 
to  testator,  should  he  demand  it,  but,  if 
not  demanded  or  paid  in  testator's  life- 
time, then  to   socD   of  his   children  as 
should  care  for  him  in  his  last  illness,  and 
that  the  remaining  $400  should  be  paid  to 
G.'s  wife.    Q.  was  executor  of  the  will, 
and  the  inventory  filed  by  him  showed  a 
demand  against  himself  for  $1,486.69,  "for 
part  price  of  farm  conveyed  to  him  by  tes- 
tator." G.  sold  the  farm  after  testator's 
death,  and  paid  the  $1,000  to  testator's 
daughter  L.,  who  cared  for  him  in  his  last 
illness.    Held,  that  O.  was  bound  by  the 
statement  in  the  inventorv,  and  that  ft  was 
error  to  allow  him  from  the  general  estate 
the  $1,000  so  paid  by  him  to  L.— Bellinger 
v.  Potter,  18  N.  Y.  B.  9. 

Aotions. 

6.  Where  an  executor  refuses  to  bring  an 
action  for  the  benefit  of  the  estate,  it  is  in 
the  discretion  of  the  court  to  allow  the 
beneficiary  to  sue.— Van  Camp  v.  Fowler, 
18N.Y.&1. 

EXEMPTIONS. 

What  Is  exempt. 

Creditors  of  a  widow  may  sabj«ct  to 
their  claims  the  proceeds  of  a  policy  of  in- 
Burance  on  the  life  of  her  husband,  in  her 


hands;  and  she  is  guilty  of  contempt  in 
disposing  of  them  in  violation  of  an  in- 
junction order  in  supplementary  proceed- 
ings. Disapproving  Leonard  v.  Clinton, 
26  Hun,  288,  and  Austin  v.  McLaurin,  1  N. 
Y.  8.  209,  and  following  Crosby  v.  Btephan, 
82  Hun,  478.— MiUington  v.  Fox,  18  N.  Y 
a884. 

Express  Trusts. 
See  Tru$U,  1, 8. 

FACTOBS  AND  BBOKEBS. 

Bight  to  commissions. 

1.  Where  a  real-estate  broker  has  per- 
formed his  contract  by  procurint;  a  pur- 
chaser ready  to  pay  the  agreed  price,  the 
fact  that  the  owner  has  also  employed  an- 
other broker,  and  paid  him  for  effecting  a 
sale  to  a  third  person,  is  no  defense  to  an 
action  by  the  first  broker  for  his  commis- 
sions.—Goldsmith  v.  Cook,  18  N.  Y.  8.  578. 

2.  In  an  action  for  commissions  for  pro- 
curing a  sale  of  real  estate,  evidence  that 
defendant,  knowing  him  to  be  a  real-es- 
tate broker,  employed  plaintiff  to  sell  cer- 
tain premises,  and  that  plaintiff  brought 
the  same  to  the  attention  of  the  purchasers, 
and  brought  them  and  defendant  together, 
makes  out  a  prtma/aeie  case  for  the  jury. 
—Turner  v.  Putnam,  18  N.  Y.  8.  667. 

8.  Defendant  employed  plaintiff  to  sell  a 
house  for  him  at  $4,600.  Plaintiff  was  In 
negotiation  with  one  D.,  who  refused  to 
pay  the  price,  and  he  told  defendant  so, 
but  defendant  refused  to  take  less,  and  did 
not  terminate  the  contract  with  plaintiff. 
Afterwards  defendant  sold  to  D.  for  $4,200. 
Held,  that  plaintiff  was  entitled  to  recover 
commissions  as  the  procuring  cause  of  the 
sale.— Dailey  v.  Young,  18  N.  Y.  8.  485. 

4.  Defendant  agreed  in  writing  to  pay 
plaintiff,  a  broker,  a  commission  "if  he 
sells  my  bakery,  or  sends  a  party  that  does 
buy  it. "  Plaintiff  produced  a  purchaser, 
with  whom  defendant  signed  a  contract  of 
sale  of  the  bakerv,  and  accepted  part  pay- 
ment from  him;  but  by  reason  of  defend- 
ant insisting  that  the  purchaser  should  se- 
cure the  lease  of  the  premises,  which  was 
not  a  term  of  the  contract,  the  sale  was 
not  completed.  BM,  that  defendant  was 
liable  to  plaintiff  for  his  commission. — 
Hattenbacn  v.  Gundersheimei,  18  K.  Y.  8. 
814. 

6.  Defendant  employed  plaintiffs,  for  a 
promised  compensation,  to  procure  a  per- 
son who  would  furnish  money  to  erect  a 
factory  for  defendant's  business,  on  terms 
satisfactory  to  him.  Plaintiffs  procured  a 
person  willing  to  furnish  the  money,  but. 
Wore  the  question  of  terms  was  reached, 
defendant  abandoned  the  negotiations,  on 
discovering  that  the  factory  would  cost 
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more  than  he  had  antlclpsted.  BM,  that 
plaintiffs  were  entitled  to  compensation, 
and,  as  it  did  not  appear  that  the  terms  on 
which  the  money  would  have  been  fur- 
nished would  not  have  been  satisfactory  to 
defendant,  a  jury  might  properly  find  that 
plaintiffs  had  substantially  performed  their 
contract,  and  a  verdict  in  their  favor  for 
the  whole  amount  promised  should  be  sus- 
tained, though  there  was  no  proof  as  to  the 
value  of  the  services  rendered. — Rockwell 
V.  Hurst,  18  N.  Y.  &  890. 

Bights  of  oonsignora. 

6.  Property  belonging  to  several  differ- 
ent consignors  was  destroyed  by  fire  while 
in  the  possession  of  one  to  whom  it  had 
been  consigned  for  sale,  to  whom  the  in- 
surance money  for  the  total  loss,  irrespect- 
ive of  the  nature  and  ownership  of  the 
property,  was  paid.  Seld,  that  one  of  the 
consignors  could  not  maintain  an  action  at 
Ihw  for  his  share  of  the  insurance  money 
against  the  consignee,  but  that  the  proper 
remedy  was  a  suit  in  equity,  to  which  all 
the  different  consignors  should  be  made 

Earties,  wherein  their  several  rights  may 
e  fixed  and  determined. — Qutman  v.  Rog- 
ers. 18  N.  Y.  a  676. 

FAIiSE  IMPBISONMENT. 

Pleading. 

1.  Pen.  Code  K.  Y.  §§  46. 137,  provide,  in 
effect,  that  any  person  intimidating  or 
threatening  a  public  officer  in  the  dis- 
charge of  his  duty  shall  be  deemed  guilty 
of  a  misdemeanor;  and  Code  Grim.  Proc. 
N.  Y.  §  177,  provides  that  a  peace-officer 
may,  without  a  warrant,  arrest  a  person 
for  a  crime  attempted  or  committed  in  his 
presence.  Plaintiff  was  arrested  by  de- 
fendant, a  peace-officer,  and  his  brother, 
for  using  threatening  language  to  said  of- 
ficer upon  service  of  civil  process.  In  an 
action  by  plaintiff  for  false  imprisonment, 
defendants  justified  by  setting  up  plain- 
tiff's misdemeanor  under  the  foregoing 
statutes.  Held,  that  the  "intent"  of  the 
plaintiff  in  the  use  of  said  language  was  of 
the  essence  of  the  offense  charged,  and  that 
the  plaintiff  should  have  been  permitted  to 
goto  the  jury  upon  that  question.— Smith 
v.  Botens,  18  N.  Y.  8.  223. 

XSrldence. 

2.  In  an  action  against  father  and  ton 
for  false  imprisonment,  it  appeared  that, 
plaintiff  having  called  upon  the  father  and 
asserted  a  money  demand  against  him,  he 
procured  her  arrest  for  an  attempt  to  extort 
money,  and  that  the  son  was  present  in  the 
room  at  the  time  of  plaintiff's  call  and  ar- 
rest, but  in  no  wise  participated  in  the 
transaction,  except  to  address  some  words 
to  the  father  in  an  undertone,  before  the 
officer  making  the  arrest  was  sent  for. 


B«ld,  that  the  Jury  were  not  warranted  in 
assuming,  from  these  circumstances,  a 
guilty  participation  by  the  son  in  the  al- 
legea  false  imprisonment.  Brdqwh^.  C 
J.,  dissenting.-— Carson  v.  Dessan,  18  N.Y. 
B.  282. 

FAIJ3E  FBETENSES. 

See,  also,  DeeaU;  Fraud;  Fravdultmi  Oonr 

teyancti. 

What  oonstitates. 

Under  Pen.  Code  N.  Y.  §  538,  which  de- 
clares that  a  person  is  guilty  of  larceny 
who  obtains  property  from  the  possession 
of  the  owner  "by  color  or  aid  of  irandalent 
or  false  representations  or  pretenses,  or  of 
any  false  token  or  writing, "  it  is  not  ea- 
sential  to  constitute  the  offense  that  there 
should  be  a  false  token  or  writing. — Peo- 
ple V.  Rice,  18  N.  Y.  8.  161. 

False  Bepresentatioxia. 

SMDteett;  Fat*»  PrOtnut;  Fraud;  Fraud- 
ulstU  Oimt^aneet, 

Fire  Department. 

Bee  Municipal  (hrporaUont,  17. 

Foreolosnre. 

See  Mortgagtt. 

Foreign  Ck>rporatlons. 

See  Oorporationt,  81. 

FRAUD. 

Action  for. 

Plaintiffs,  having  paid  defendant  money 
to  release  them  from  their  contract  to  em- 
ploy him  for  the  balance  of  the  year  1886, 
brought  snlt  to  recover  the  amount,  on 
the  ground  that  the  payment  was  induced 
by  the  false  statement  of  defendant  to  the 
effect  that  a  partnership  into  which  he  was 
about  to  enter  would  commence  January 
1,  1887,  when  in  reality  the  partnership 
was  to  commence  October  1,  1886.  Heia, 
that  the  action  was  not  maintainable,  no 
damage  having  followed  the  alleged  de- 
ception.—Ansbacher  V.  PfeiSer,  18  N.  Y. 
8.  4ia 

FRAUDS,  STATX7TE  OF. 

See,  also,  8p»eiflc  Ptrformanee,  i. 

Promise  to  answer  for  debt  of  an- 
other. 

1.  A  note  In  the  following  fonn:  "I.  the 
undersigned,  promise  to  pay,  six  months 
after  date,  the  sum  of  fSOO,  which  wu  re- 
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eived  by  the  Local  EzecntiTe  Board,  E. 
f  Lk,  from  Excelsior  Assembly  4,120,  E. 
f  L.,  to  Excelsior  A.  4,120,  or  their  treas- 
irer,  "—does  not  appear  on  its  face  to  be 
n  undertaking  of  the  maker  collateral  to 
be  liability  of  some  other  person,  and  is 
lot  void  under  the  statute  of  frauds  for 
ailare  to  itate  the  consideration. — Wells 
'.  Monihan,  18  N.  Y.  B.  156. 

Agreements  relating  to  sale  of  goods. 

2.  In  an  action  for  defendant's  failure 
.0  deliver  goods  to  plaintiff  as  he  had  un- 
lertaken  to  do,  though  the  letters  intro- 
luced  leave  some  doubt  as  to  some  par- 
Jculars  of  the  agreement  which  they  em- 
3odT,  subsequent  acts  of  the  parties  clear- 
iT  snowing  that  it  was  contemplated  that 
ibe  goods  should  be  manufactured  by  the 
render  are  sufficient  to  take  the  case  out 
of  the  statute  nf  frauds. — Rutty  v.  Con- 
solidated Fruit-Jar  Co..  18  N.  Y.  8.  881. 

8.  An  order  for  the  manufacture  of  cir- 
culars to  be  used  ezclusivelv  in  the  busi- 
ness of  the  person  giving  the  order,  and 
not  adapted  to  any  other  purpose,  is  not  a 
sale,  within  the  statute  of  frauds,  and  is 
not  required  to  be  in  writing. — Hinds  v. 
Kellogg,  13  N.  Y.  &  922. 

PRAXJDXJIiENT  COXVBY- 
ANC£S. 

What  oonstitutes. 

1.  A  general  assignment  for  benefit  of 
creditors  and  several  confessions  of  Judg- 
ments were  executed  at  the  same  time,  by 
a  firm  on  the  verge  of  insolvency;  but  the 
assignment  was  not  delivered  until  the 
next  day,  and  after  the  firm  knew  that  the 
judgments  had  been  entered.  Held,  that 
the  judgments  could  not  be  rendered  valid 
by  the  setting  aside  of  the  assignment  it- 
self for  fraud,  although  the  statute  pro- 
hibits undue  preferences  in  assignments 
only.— First  Nat  Bank  v.  Bard,  13  N.  Y.  B. 
688. 

2.  Pending  an  action  by  plaintiff.  In 
which  he  afterwards  recoverea  Judgment, 
against  Uie  N.  company,  that  company,  be- 
ing insolvent,  conveyed  all  its  property  to 
the  M.  company,  in  consideration  chiefly 
of  the  assumption  bythe  M.  company  of 
certain  of  its  debts.  The  executive  officers 
of  both  companies  were  the  same  persons. 
The  objectof  the  transfer  was  a  consolida- 
tion! of  the  N.  company  with  other  corpora- 
tions into  the  M.  company,  and  the  N.  com- 
pany never  did  any  business  thereafter. 
On  the  same  day  on  which  such  transfer 
was  made  the  M.  company  made  a  mort- 
gage to  a  trust  company  of  property  includ- 
ing that  transferred  to  ft  by  the  N.  company, 
to  secure  bonds  issned  by  the  M.  company 
for  its  existing  debts,  or  for  money  to  be 
used  in  Its  bnslneu,  the  tmit  company  ad- 


vancing no  money  thereon,  but  actingas 
trustee  for  the  holders  of  the  bonds.  The 
greater  part  of  the  bonds  were  delivered  to 
a  bank  as  collateral  securitv  for  a  note 
made  by  the  M.  company,  and  indorsed  by 
two  of  the  officers  of  both  the  N.  company 
and  the  M.  company,  who  were  chief^ act- 
ors in  the  transfer  of  the  property  of  the 
former  to  the  latter;  and  thereafter  such 
bonds  were  purchased  from  the  bank  by 
B.,  one  of  said  indorsers.  Beld,  that  the 
transfer  of  the  property  of  the  N.  company 
was  void  as  to  plaintiff,  because  ultra  viret 
as  to  creditors  of  that  corporation,  and  also 
because  of  the  insolvency  of  the  company, 
and  because  the  officers  acting  for  botli 
companies  were  the  same  persons. — Cole  v. 
MlUerton  Iron  Co.,  18  N.  Y.  S.  851. 

Knowledge  of  grantee. 

8.  8.,  who  was  conducting  an  hotel,  and 
against  whom  several  Judgments  and  exe- 
cutions were  outstanding,  desiring  to  place 
the  property  beyond  the  reach  of  his  cred- 
itors, and  fearing  that  his  lease  might  be 
lost  to  him  if  rent,  about  coming  due,  were 
not  promptly  paid,  transferred  the  lease  to 
Y.  in  consideration  of  an  agreement  by  Y. 
to  surrender  a  claim  against  8.,  to  pay  the 
rent,  and  other  debts  of  the  hotel,  and  to 
employ  S.  to  manage  the  hotel  at  a  salary 
for  a  term  of  years.  Y.  knew  that  S.  could 
not  pay  his  debts,  but  did  not  know,  and 
bad  no  reason  to  know,  that  there  were 
Judgments  or  executions  against  him.  It 
appeared  that  Y.'s  motive  was,  chiefly,  to 
save  his  own  debt  due  from  S.,  and  not  to 
hinder  or  delay  other  creditors;  and  the 
leasehold  interest  and  property  were  not 
shown  to  have  any  substantial  value  above 
the  consideration  for  the  transfer.  Held, 
that  the  circumstances  did  not  establish 
fraud,  actual  or  legal,  for  which  creditors 
of  S.  could  impeach  the  transfer. — Eelley 
V.  Sprague,  18  N.  Y.  8.  64, 

4.  The  consideration  of  one  judgment 
was  BuccessfuIIy  impeached,  and  it  and  the 
general  assignment  were  set  aside  on  the 
ground  of  fraud.  Held,  that  the  other 
judgments  were  also  void,  as  the  confes- 
sions thereof  formed  part  of  the  fraudulent 
scheme  by  which  the  judgment  debtors 
sought  to  defraud  their  creditors,  even 
though  the  Judgment  creditors  were  not 
privy  to  such  fraud.— First  Nat.  Bank  v. 
Bard,  18  N.  Y.  8.  688. 

Actions  to  set  aside. 

6.  Where  a  receiver  filed  a  bill  to  set 
aside  the  transfer  of  property  by  a  Judg- 
ment debtor  as  in  fraud  of  the  rights  of 
the  Judgment  creditors,  he  acquires  an 
equitable  Uen  against  the  property,  which 
la  not  defeated  oy  the  fact  that  the  judg- 
ment debtor  snbsequently  filed  his  petition 
In  bankruptcy,  and  was  discharged  from 
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all  hiB  debts;  nor  does  sach  discharge  pre- 
vent the  fraudulent  transferee  from  being 
held  responsible  for  the  propertr  trans- 
ferred, or  its  value.— Palen  v.  Bnsbnell,  18 
K.  T.  a  786. 

Actions  to  set  aside— Parties. 

6.  The  death  of  judgment  creditors  will 
not  prevent  a  receiver  from  prosecuting  an 
action  to  set  aside  a  fraudulent  conveyance 
on  the  ground  that  there  is  no  one  in  being 
Interested  in  the  receivership,  where  the 
judgment  creditors  have  left  heirs  entitled 
to  receive  any  moneys  collected  on  the 
Judgment— Palen  v.  Boshnell,  18  N.  Y.  & 

7.  In  an  action  to  set  aside  certain  judg- 
ments and  conveyances  as  in  furtherance 
of  a  scheme  to  place  the  property  of  the 
Judgment  debtor  and  grantor  beyond  reach 
of  his  creditors,  all  who  took  part  in  the 
fraudulent  scheme  are  necessary  parties. — 
Watts  V.  Wilcox,  18  N.  Y.  8.  492. 

8.  In  an  action  to  set  aside  certain  al- 
leged fraudulent  transfers  of  personal 
property,  and  to  recover  from  the  defend- 
ants the  value  of  the  transferred  property, 
(which  had  been  destroyed  by  0re  before 
the  action  while  in  the  possessioa  of  the 
assignor.)  to  the  extent  of  a  judgment  of 
creditors  represented  by  the  plaintiff  as  re- 
ceiver, it  is  error  to  enter  a  Judgment 
against  such  of  the  defendants  as  never 
came  into  the  possession  nor  obtained 
control  of  said  goods. — Putzel  v.  Shulhof, 
18  N.  Y.  S.  231. 

9.  Laws  N.  Y.  1889,  c.  487,  amending 
Laws  1858,  c.  814,  by  adding  a  provision 
that  a  creditor  of  a  deceased  insolvent 
debtor  may  disaffirm  acts,  conveyances, 
etc.,  of  the  debtor,  in  fraud  of  creditors, 
and  for  that  purpose  may  maintain  an  ac- 
tion to  set  aside  such  acts,  conveyances, 
etc.,  without  having  obtained  Judgment  on 
his  claim,  was  intended  only  to  allow  a 
creditor  at  large  to  sue  in  such  cases,  and 
does  not  authorize  an  action  by  such  a 
creditor  in  aid  of  a  general  assignment  by 
the  debtor,  without  demand  on  the  assignee 
to  bring  the  action. — Kendall  v.  Mellen,  18 
N.  Y.  a  207. 

10.  An  action  may  be  maintained  by  a 
creditor  at  large  to  set  aside  a  conveyance 
of  his  debtor  as  fraudulent,  without  first 
making  demand  of  the  assignee  under  the 
debtor  s  general  assignment  to  bring  it, 
when  it  appears  from  the  allegations  of 
the  complaint  that  the  assignee  is  in  collu- 
sion with  the  fraudulent  grantee  in  main- 
taining the  transfer. — Kendall  T.  Mellen, 
18  N.  Y.  a  207. 

Pleading. 

11.  A  complaint  which  seeks  to  set  aside 
as  fraudulent  a  bill  of  sale  of  property 
which  had  been  wholly  destroyed  by  fire 


before  salt  brought,  and  the  setting-  aside 
of  which  could  be  of  no  advantage  to  the     | 
creditor,  states  no  equitable  caase   of  ac- 
tion.—PuUel  V.  Shulhof.  13  N.  Y.  S.  231. 

12.  A  fraudulent  transferee,  who  lived  34 
years  after  the  commencement  of  an  action 
to  set  aside  the  conveyance,  was  guilty  of 
gross  neglect  in  not  pleading  a  part  pay-  I 
ment  of  the  judgment  alleged  to  have  been 
made  by  the  Judgment  debtor  shortly  after 
the  rendition  of  the  judgment,  and  the 
transferee's  executors  will  not  be  permit- 
ted to  set  up  such  payment  by  a  sapple- 
mental  answer. — Palen  v.  Boahoell,  13  X 
Y.  a785. 

Evidence. 

18.  In  an  action  to  set  aside  certain  deeds 
as  in  fraud  of  the  grantor's  creditors,  it  ap- 
peared that  on  September  14,    1870.    the 
grantor  executed  a  deed  to  one  T..  who  on 
the  following  day  executed  a  deed  to  the 
gran  tor's  wife.    Both  deeds  were  ack  no  wl- 
edged  on  September  16, 1870,  but  they  were 
not recordecuntil  1888,  after plaintUr s debt 
was  contracted.    They   were  written  on 
forms  printed  by  one  O..  "168Na88aa  St.." 
and  it  appeared  that  in  1870  O.'s  place  of 
business  was  at  168Ka88an  street,  whencehe 
removed  to  108  Nassau  street  in  1878.     The 
grantor  died  in  1877.    The  deeds  were  vol- 
untary, and  there  was  no  change  of  pos- 
session, but  at  the  time  of  their  execution, 
and  when  plaintiff's  debt  was  contracted, 
the  grantor  had  other  property  snfficient 
to  pay  all  bis  debts.    Held,  that  the  finding 
that  the   deeds   were   executed    without 
fraudulent  intent,  and  that  the  grantor  ob- 
tained no  credit  by  virtue  of  his  possession 
of  the  land  conveyed,  would  not  be  dis- 
turbed—Perry T.  Bedell,  18  K.  Y.  a  487. 

OABNISHMENT. 

Procedure. 

Under  Code  Civil  Proc.  N.  T.  §  «5I.  al- 
lowing an  examination,  in  attachment,  of 
a  person  required  to  give  a  certificate  con- 
cerning property  of  or  debts  due  the  de- 
fendant, on  affidavit  "that  there  is  reason 
to  snspect  that  a  certificate  given  by  him 
is  untrue,  or  that  it  fails  fully  to  set  forth 
the  facts  required  to  be  shown  thereby,  * 
an  order  for  such  examination  of  an  agent 
of  defendants  was  made,  on  the  ground 
that  certain  money  was  owing  from  aim  to 
them.  It  appeared  that,  in  actions  be- 
tween him  and  plaintiff  and  its  agent  con- 
cerning the  same  money,  it  had  been  es- 
tablished that  be  was  not  indebted  to  the 
defendants  in  the  attachment  in  any  sum. 
Held,  that  this  was  ground  for  vacating  the 
order  for  his  examination. — Hong  Kong  & 
8.  Banking  Corp.  v.  Campbell.  13  K.  Y.  B 
123. 
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QOOD-WTLL. 

Sale — Breach  of  contract. 

In  an  action  for  breach  of  a  contract  for 
tbe  sale  of  a  business,  which  contained  a 
stipulation  that  the  seller  should  not  carry 
on  the  same  line  of  business  for  five  years, 
the  action  depending  upon  the  fact  wheth- 
er defendant  had,  without  authority  from 
plaintiff,  carried  on  the  same  line  of  bnai- 
ness,  evidence  of  plaintiff's  partner  as  to 
orders  received  for  defendant,  and  filled, 
did  not  prejudice  defendant's  rights. — 
Breck  v.  filngler,  18  N.  Y.  S.  501. 

aXTABDIAN  AND  WABD. 

Appointment  of  goardlan. 

Testator  directed  the  interest  on  a  cer- 
tain bond  and  mortgage  to  be  paid  to  one 
of  his  brothers.  By  another  paragraph, 
all  the  residue  of  his  estate  was  given  to 
trustees,  who  were  directed  to  sell  the  real 
estate,  and  the  proceeds  were  to  be  held 
in  trust  for  the  payment  of  an  annuity  to 
another  brother  and  certain  legacies. 
Held,  that  one  whose  law  firm  are  attor- 
neys for  the  residuary  legatee  under  such 
will  is  not  a  proper  person  to  be  appointed 
special  guaraian  of  one  of  testator's  broth- 
ers, who  is  a  person  of  unsound  mind,  in  a 
proceeding  to  obtain  a  construction  of  the 
will.— In  re  Van  Beuien'a  Estate,  18  N.  T. 
&201. 

TTAT<TCAg  COBFXJS. 

Hearing. 

When  a  return  to  a  writ  of  hahtat  eorpw 
contained  the  commitment  and  a  copy  of 
the  complaint,  and  a  traverse  was  inter- 
posed, denying  that  the  petitioner  was  ex- 
amined, or  any  evidence  taken,  an  issue  of 
fact  is  made  up,  and  the  case  should  be 
heard  on  the  evidence.— In  re  Simon,  18  N. 
Y.  a  899;  In  re  Danziger,  Id.  401. 

Handwriting. 
Proof  of,  see  Evidence,  S4. 

Harmldas  Error. 

See  Appeal,  86-40. 

HIGHWAYS. 

Dedication. 

1.  W.  devised  land  to  S.  and  J.,  which 
was  divided  by  a  lane  situated  wholly  on 
the  land  given  to  S.  According  to  the  de- 
vise to  J.  his  land  was  10  feet  east  of  the 
lane,  but  the  evidence  showed  that  W.  had 
in  bis  life-time  widened  the  lane  to  make 
it  come  up  to  J.'s  line.  S.  subsequently 
V.13N.Y.8,— 64 


fenced  In  the  lane  on  both  sides,  but  after- 
wards removed  the  fences,  and  widened  it 
to  60  feet  by  survey,  making  it  extend  not 
up  to,  but  within  a  few  feet  of,  J.'s  line. 
W.  and  J.  and  S.  for  over  50  years  used  the 
road  to  gain  access  to  J.'s  land,  and  S.,. 
who  laia  it  out,  advised  persons  to  buy 
land  from  J.,  to  which  they  would  have 
had  no  access  if  the  strip  remained  between 
the  land  and  the  road.  Afterwards  the  dev- 
isees of  S.  built  a  fence  on  the  line  of  tbe 
survey,  shutting  off  J.'s  land  from  the 
road.  Held,  that  the  road  was  dedicated 
up  to  J.'s  line.— Wicks  v.  Thompson,  18 
K  Y.  a  651. 

Prescription. 

3.  A  desultory  use  by  the  public  of  a  plat 
of  land  adjacent  to  a  higtawav,  by  permis- 
sion of  the  owner,  but  not  under  a  claim  of 
right,  for  the  period  of  20  years,  is  insuffi- 
cient to  establish  the  right  of  the  public  to 
use  said  land  as  •  public  highway  as 
against  tbe  owner.- Wnite  v.  Wiley,  18  N. 
Y.8.  206. 

EstabUshment  by  statutory  proceed- 
ings. 

8.  On  an  application  to  open  a  public 
highway,  it  appeared  that  orchards  and 
house  inclosures  were  required  therefor; 
that  the  proposed  road  would  benefit  but 
few  people,  and  very  slightly;  that  the 
cost  would  be  ve^  heavy ;  and  that  the  ex- 
isting road,  which  the  proposed  road  was 
to  replace,  was  sufficient  for  the  public  use. 
Held,  that  the  application  should  be  de- 
nied.— In  re  Alteration  of  Four-Comer 
Road  in  Richmond  County,  18  N.  Y.  a 
458. 
Bemoval  of  obstructions. 

4  3  Rev.  St.  N.  Y.  (8th  Ed.)  p.  1888,  S 
108,  provides  that  the  commissioner  of 
highways  may.  order  the  removal  of  en- 
croachments and  obstructions,  so  that  the 
highway  may  be  of  the  breadth  originally 
intended;  that  he  must  give  written  notice 
to  the  owner  or  occupant  to  remove  such 
obstructions,  etc.,  within  60  days;  and  that 
"every  such  order  and  notice  shall  specifv 
the  breadth  of  the  road  originally  intena- 
ed,  the  extent  of  the  obstruction  or  en- 
croachment, and  the  place  or  places  where 
the  same  shall  be."  Held,  that  where  a 
copy  of  the  order  is  annexed  to  the  notice, 
and  is  referred  to  in  the  notice  as  being 
annexed,  it  will  be  deemed  apart  of  the 
notice.— Olendorf  v.  Sullivan,  18  N.  Y.  &  6. 

HOMICIDE. 


Insanity  as  a  defense — Evidence. 

1.  At  a  trial  for  murder,  where  the  de- 
fense was  insanity,  and  lay  witnesses  had 
testified  to  acts  and  conversations,  of  de- 
fendant within  their  knowledge  which  they 
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characterized  as  Irrational,  a  medical  wit- 
ness was  permitted  to  state  that  in  instan- 
ces under  his  observation  persons  were 
verj  much  given,  as  a  general  rule,  to  ex- 
aggerate either  their  own  symptoms  or 
those  of  their  friends,  ifc/a  prejudicial 
error.— People  V.  Webster,  18  N.  Y.  8.  iU. 

Insanity  as  a  defense— Instmotions. 

2.  The  court,  where  the  defense  was  in- 
sanity, said  in  the  charge  that,  as  defend- 
ant admitted  the  killing,  if  the  Jury  found 
as  a  matter  of  fact  that  defendant  was  sane 
at  the  time  he  killed  the  deceased,  then  he 
was  guilty  of  a  criminal  homicide,  and  it° 
would  be  for  them  to  determine  the  de- 
gree of  his  guilt  Held,  that  this  direction 
was  a  usurpation  of  the  province  of  the 
jury.— People  v.  Webster,  18  N.  Y.  &  414. 

HOBSE  AND  STREET  BAIL- 
BO  ADS. 

Liability  for  negligence. 

1.  A  charge  that  it  was  the  duty  of  plain- 
tiff to  look  and  listen  for  a  car  approach- 
ing on  defendant's  track,  and  that  if  he 
did  not  discharge  that  duty  he  cannot  re- 
cover, is  too  broad,  as  it  assumes,  as  a  mat- 
ter of  law,  that  plaintiff  was  bound  to  turn 
round  from  the  steam-earn  which  he  was 
flagging  and  look  for  defendant's  car. — 
D'Ciro  T.  Atlantic  Ave.  B.  Ck>..  18  N.  Y.  B. 
780. 

3.  While  plaintiff  in  the  performance  of 
his  duties  was  flagging  an  approaching 
train  at  a  public  crossing  he  was  knocked 
down  by  defendant' s  horse-car,  although  he 
was  in  plain  view  of  the  driver  for  several 
hundred  feet  before  the  car  came  up  to 
where  he  was  standing.  Held,  that  proof 
of  these  facts  justified  the  inference  of 
negligence  on  the  part  of  defendant  and 
want  of  negligence  on  the  part  of  plain- 
tiff.—D'Oro  V.  Atlantic  Ave.  R  Co.  18  N. 
Y.  S.  789. 

3.  While  plaintiff  in  the  performance  of 
his  duties  was  flagging  an  approaching 
train  at  a  public  crossing  he  was  knocked 
down  by  defendant's  horse-car.  Held, 
that  a  charge  that  if  plaintiff  stepped  back, 
and  came  into  collision  with  the  car  in  con- 
sequence of  stepping  back,  and  the  car 
would  not  have  struck  him  if  he  had  not 
stepped  back,  then  he  could  not  recover, 
was  properly  refused  as  too  general. — 
D'Oro  T.  Atlantic  Ave.  R  Co.,  18  N.  Y.  S. 


HUSBAND  AND  WIFE. 

■See,  also,  IHvoree;  Sotetr. 

Wife's  separate  estate. 

1.  Plaintiff  lent  her  hasband,  at  Tarioni 
aimes,  money,  which  he  used  with  his  own 


in  buying  and  trading  horses  on  his  own 
account.  Plaintiff  testified  that,  when  the 
last  team  was  bought,  her  husband  to^d 
her  it  was  to  be  hers,  but  retained  It  in  his 
possession.  Held,  that  that  was  not  suffi- 
cient, as  against  the  husband's  creditors, 
to  establish  that  he  was  her  agent  in  these 
transactions,  and  that  she  was  the  owner 
of  the  team.— Woodward  ▼.  Felts,  IS  N.  Y. 
8.  111. 

2.  In  the  absence  of  an  express  agree- 
ment, a  wife  is  not  required  to  requite  in 
cash,  for  the  benefit  of  her  husband  s  cred- 
itors, the  services  which  her  husband  has 
voluntarily  rendered  her  in  aid  of  her  sep- 
arate business,  solely  upon  considerations 
springing  out  of  the  marriage  relation.— 
Maxwell  v.  Lowther,  13  N.  Y.  a  189. 


IMMiaBATION. 

Care  of  immigrants. 

Laws  N.  Y.  1882,  c.  145.  proTtding  for 
the  raising  by  the  commissioners  of  emi- 
gration of  a  fund  for  the  expenses  of  the 
inspection  and  care  of  alien  psaaengon.  by 
contract  with  carriers  of  emigrants  by  ves- 
sel to  the  city  of  New  York,  is  not  enforce- 
able, as  the  subject  is  solely  within  the 
jurisdiction  of  the  United  States  congress: 
and  the  commissioners  are  not  liable  to  the 
city  of  New  York  for  the  care  and  main- 
tenance by  the  city  of  immigrants  arriving 
at  that  port,  where  it  is  not  shown  that 
there  is  any  ezising  fund  out  of  which  pay- 
ment therefor  could  be  made  by  the  com- 
missioners.— City  of  Kew  York  v.  Gommis- 
sionera  of  Emigration,  18  K.  Y.  S.  761. 

INDICTMENT  AND  INFOB- 
MATION. 

See,  also.  Larceny,  8,  8. 

Description  of  offbnse. 

1.  Where  a  statute  makes  it  nnlawfol  for 
certain  officials  to  be  interested  In  the 
manufacture  and  sale  of  spirituous  liquors. 
the  allegation  in  the  indictment  that  de- 
fendant was  "engaged"  in  such  traffic 
does  not  constitute  a  charge  of  crime.— 
People  V.  Gregg,  18  N.  Y.  8.  114. 

2.  The  failure  of  the  indictment  to  state 
definitely  the  act  constituting  an  alleged 
crime,  as  required  by  Code  Cnm.  Proc  H. 
Y.  §  275,  is  a  defect  of  substance,  and  not 
excusable  under  Code  Crim.  Proa  N.  Y.  § 
285,  which  only  provides  that  an  Insuffi- 
ciency of  form  shall  not  affect  the  proceed- 
ings.—People  T.  Oregg,  18  N.  Y.  S.  114 

Indorsement. 

See  NegotiabU  Inttrvmmli,  4,  & 
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See  Guardian  and  Ward. 

Infringement. 

Of  Mm  d4  plume,  see  2fbm  ds  Plunu, 

INJUNCTION. 

See  Tradt-Mark*. 

BightB  enforced  and  wrongs  pre- 
vented. 

1.  Defendant,  a  water-works  company 
organized  under  Laws  N.  Y.  1878,  c.  787, 
which  proTides  (section  8)  that  such  com- 
panies shall  have  power  to  take  land  for 
the  purpose  of  their  incorporation,  and 
may  "hold  and  occupy  any  water  of  this 
state:  provided,  however,  that  nothing 
herein  contained  shall  be  deemed  to  in- 
fringe on  any  private  rieht  which  shall  not 
have  been  the  subject  of  an  agreement  and 
lease  or  purchase  b^  said  corporation," 
constructed  a  reservoir  on  a  certain  brook 
above  plaintiff's  land,  in  which  it  stored 
the  water  of  the  brook.  Part  of  this  water 
defendant  conducted  through  pipes  to  a 
neighboring  village,  and  part  it  discharged 
into  the  brook  below  plaintiff's  land,  re- 
ducing the  quantity  of  water  flowing 
through  plaintiff's  land.  Held,  that  this 
was  a  diversion  of  the  water  by  defend- 
ant, and  an  injunction  pendenle  lite  was 
properly  granted. — Parry  v.  Citizens'  Wa- 
ter-Works Co.,  18  N.  Y.  8.  471. 

Z.  After  recovery  of  Judgment  on  a  note 
against  the  maker,  £.,  and  the  indorser, 
F.,  andlevy  of  execution  under  it  on  goods 
of  £.,  K  gave  a  check,  signed  b^  his  at- 
torney, N.,  to  the  Judgment  creditor,  and 
received  from  the  creditor  an  assignment 
of  the  Judgment :  and  the  sheriff  abandoned 
the  levy,  and  returned  the  execution  unsat- 
isfied. Thereafter  N.  sought  to  collect  it 
from  F.  In  an  action  by  F.  to  restrain 
such  collection,  there  was  evidence  that 
the  money  paid  for  the  assignment  of  the 
Judgment  was  advanced  by  N.  for  the  ben- 
efit of  E. ;  that  the  property  levied  on  was 
enough  to  satisfy  the  judgment;  that  the 
withdrawal  of  the  levy  was  by  authority 
of  K. ;  and  that  F.  was  an  accommodation 
indorser  for  E.  of  the  note.  Eeld,  that  the 
enforcement  of  the  Judgment  against  F. 
should  be  restrained.— Flagler  v.  New- 
combe.  18  N.  Y.  S.  299. 

8.  The  payment  of  a  note  given  by  one 
partner  to  another  oat  of  partnership  as- 
sets, pursuant  to  an  agreement  between 
the  parties,  or  the  failure  of  the  pavee  to 
apply  such  assets  to  its  payment,  do  not 
create  such  equitiea  in  favor  of  the  maker 
as  to  entitle  bim  to  an  injunction  against 
«n  action  on  the  note  in   another  state 


pendine  a  suit  for  an  accounting. — Don- 
nelly V."  Morris,  18  N.  Y.  8.  427. 

4.  A  lease  of  premises  at  a  fixed  yearly 
rent  is  not  merged  into  a  subsequent  con- 
tract under  which  the  tenant  has  the  op- 
tion of  purchasing  the  premises  at  any 
time  during  his  term;  and  a  tender  of  the 
purchase  price  agreed  on  In  the  contract 
of  purchase,  not  accompanied  by  the  rent 
in  arrear.  Is  not  sufficient  to  entitle  the 
tenant  to  an  injunction  against  summary 
proceedings  instituted  by  the  landlord  to 
recover  possession  for  the  rent  in  arrear. 
—Campbell  v.  Babcock,  18  N.  Y.  B.  848. 

5.  A  publisher  who  selects  a  nam  d» 
plume,  and  procures  an  author  to  write  un- 
der it,  acquires  a  property  therein  which 
will  be  protected  by  Injunction  against  a 
third  party  puolishing  fiction  under  the 
same  pseudonym.— Munroe  v.  Tousey,  18 
N.  Y.  8.  79. 

6.  In  an  action  by  the  receiver  of  an  in- 
solvent corporation  to  set  aside  judgments 
against  it  upon  the  ^ound  that  they 
were  fraudulently  obtained  on  fictitious 
claims,  a  preliminary  injunction  restrain- 
ing defendants  from  interfering  with  the 
proceeds  of  the  execution  sales  will  not 
be  disturbed  where  a  month  after  the  last 
advance  alleged  to  have  been  made  by 
the  Judgment  creditor,  and  four  months 
after  the  first  advance,  no  entry  appeared 
on  the  books  of  the  corporation  disclos- 
ing any  such  loans. — Pierce  v.  Mayer,  18 
N.  Y.  8.  848. 

7.  The  occupants  of  a  building  cannot 
appropriate  the  adjacent  sidewalk  for 
the  purposes  of  their  business  by  backing 
or  placing  vehicles  upon  it,  and  thereby 
obstruct  and  prevent  the  use  of  it  by  per- 
sons lawfully  passing  along  the  street  on 
foot;  and  in  an  action  to  restrain  such  ob- 
struction, which  is  established  both  by 
plaintiffs'  affidavits  and  by  admissions  in 
defendants'  answer,  a  preliminary  injunc- 
tion is  properly  continued  pendent*  Ute. 
AfiSnning  11  N.  Y.  8.  986.— Richardson  ft 
Boynton  Co.  v.  Barstow  Stove  Co.,  18N.Y. 
8.  8S8. 

8.  The  charter  of  the  city  of  Kingston 
(Laws  N.  Y.  1872,  c.  160,  §  11)  provides 
that  the  common  council  shall  convene  on 
the  Monday  following  an  election  for  city 
officers,  examine  the  certificate  of  the  in- 
spectors of  election  filed  with  the  clerk, 
and  forthwith  determine,  declare,  and  cer- 
tify who  were  duly  elected  at  said  elec- 
tion. Held,  that  the  duties  of  the  common 
council  under  this  provision  are  Judicial, 
and  not  ministerial,  and  that  an  Injunction 
will  not  lie  to  restrain  them  from  inquir- 
ing into  the  validity  of  the  election,  and 
awarding  their  certificate  of  election  to  a 

gerson  other  than  the  one  whose  election 
as  been  certified  by  the  inspectors  of  elec- 
tion in  the  first  instance. — Halloran  v.  Car- 
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ter.  18  N.  Y.  8.  214;  People  t.  Qty  of 
Kingston.  Id.;   Same  v.    Same,  Id.   210; 
Brennan  ▼.  Beck,  Id. 
Procedure. 

9.  Upon  aervice  of  a  restraining  order 
pending  an  action,  an  omission  to  state  in 
the  papers  the  ground  on  which  the  order 
was  allowed,  as  required  by  Code  Civil 
Proc.  N.  Y.  §  610,  is  a  mere  irregularity, 
which  will  qot  excuse  disobedience  of  the 
order.— Daly  ▼.  Amberg,  18  N.  Y.  B.  879. 
Violation. 

10.  It  is  no  ezcase  for  disobedience  of  an 
Injunction  by  an  agent  of  defendant  that 
It  had  not  been  served  on  defendant  him- 
self, where  it  was  intended  to  restrain  his 
agents  and  servants  as  well  as  himself. — 
Daly  V.  Amberg.  18  N.  Y.  B.  379. 

11.  The  fact  that  another  agent  on  whom 
the  order  was  served  did  not  understand 
It,  though  it  mitigates  his  offense  in  violat- 
ing it,  does  not  entirely  excuse  him,  as  it 
was  his  duty  to  have  it  explained  to  him. 
—Daly  V.  Amberg.  13  N.  Y.  8.  879. 

12.  Another  agent  who  was  served  with 
the  same  order  by  leaving  with  him  a  copy 
of  it  for  defendant,  bnt  who  immediately 
threw  it  away,  is  chargeable  with  knowl- 
edge of  its  import,  and  nis  subsequent  vio- 
lation of  it  is  a  contempt. — Daly  r.  Am- 
berg, 18  N.  Y.  8.  879. 

Damages — Beferenoe. 

18.  To  obtain  an  injunction,  pendente 
lite,  restraining  the  sheriff  from  selling 
goods  levied  on  under  an  execution, 
and  restraining  the  Judgment  creditor  and 
the  debtor  from  receiving  any  property  of 
the  latteV,  on  the  ground  that  the  Judg- 
ment was  collusive  and  fraudulent,  an  un- 
dertaking was  given  to  indemnify  all  the 
garties  enjoined,  if  the  injunction  sbonld 
e  dissolved.  On  dissolution  of  the  in- 
junction the  Judgment  creditor  obtained 
an  order  directing  a  reference  to  ascertain 
the  damages  sustained  by  him  by  reason  of 
the  injunction.  Held  that,  as  the  order  of 
reference  did  not  include  and  was  not  for 
the  benefit  of  the  judgment  debtor  and  the 
aberiff,  and  was  made  without  notice  to 
them,  it  should  be  vacated,  on  motion,  as 
Improvidently  awarded. — Btein  v.  Levy,  18 
N.  Y.  &  46. 

INNKEEFEBS. 

Fire-esoapes. 

Laws  N.  Y.  1887,  c.  720,  commonly  styled 
the  "Rope  Act,"  requiring  the  proprietor 
of  every  hotel  exceeding  two  stories  in 
height,  (vhicb  is  not  fire-proof,  to  place  a 
rope,  or  other  better  appliance,  to  be  used 
as  a  fire-escape,  in  every  room  except  the 
rooms  on  the  ground  floor,  does  not  apply 
to  the  city  of  New  York,  as  Laws  N.  Y. 
1887,  c.  606,  amending  section  499  of  the 


consolidation  act,  provides  a  complete  and 
thorough  system  for  equipping  hotels  in 
that  city.  Babtlbtt,  J.,  dissenting. — Peo- 
ple ▼.  Pierson,  18  K.  Y.  &  88S. 

Znaanlty. 
As  defense  In  criminal  prosecatton.  see 

fftfUlffflfJA 

INSOIiVENOT. 

See,  also,  Aetignmeat  for  Benefit  »f  Ored- 

itori;  Bankrupiey. 
Of  corporations,  see  C<rrporatione,  17-20. 

Action  by  reoeiver. 

Bonds  issued  by  a  corporation,  and  acid 
by  it  to  a  firm,  which  paid  for  them  at  par. 
were  afterwards,  with  the  consent  of  the 
firm,  applied  by  the  corporation  to  the  pay- 
ment of  a  note  made  by  iL  Held,  In  an  ac- 
tion by  a  receiver  of  the  firm  against  the  cor- 
poration to  recover  for  the  proceeds  of  the 
bonds  so  applied,  that  the  conrt  was  iosti- 
fied  in  holding  that  the  firm  was  the  owner 
of  the  bonds,  and  that  the  receiver  could 
maintain  the  action,  although  the  bonda 
were  not  mentioned  in  the  schedule  of  as- 
sets of  the  firm  filed  by  him. — ^Daviea  t. 
New  York  Concert  Co.,  18  N.  Y.  a  7S9. 

INSUBANCE. 

See,  also.  Marine  InturanM, 

Conditions  of  policy. 

1.  An  assured  owed  defendant  certain 
notes  for  premiums  on  a  policv,  which  he 
surrendered,  and  took  a  paid-np  policy, 
which  provided  that  failure  to  pay  inter- 
est on  the  premium  notes  on  a  given  day 
of  each  year  should  avoid  the  policy. 
About  the  time  the  first  policy  was  issued, 
and  about  three  years  before  the  surren- 
der and  exchange,  defendant  published  a 
pamphlet  recommending  its  policy  as  pref- 
erable to  those  of  other  companies,  sav- 
ing that  its  policies  were  non -forfeitable 
and  incontestable,  and  that  It  allowed  80 
days'  grace  for  payment  of  premiums  after 
the  first  one,  which  was  for  the  benefit  of 
persons  so  situated  that  they  could  not 
pay  when  their  premiums  were  due.  The 
original  policy  was  substantially  accord- 
ing to  these  representations.  A  copy  of 
the  pamphlet  was  sent  to  the  assured,  and 
was  found  in  his  possession  with  the  pol- 
icy at  his  death.  Assured  paid  the  inter- 
est promptly  the  next  year  after  the  sec- 
ond policy  was  issued,  and  was  onlv  pre- 
vented from  paying  the  next  installment 
by  the  fault  of  his  agenL  Held  that,  as 
there  was  no  evidence  that  the  assured 
was  induced  by  the  pamphlet  to  believe 
that  he  had  80  days  within  which  to  pv 
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the  intareat,  bat,  on  the  contrary,  hU 
promptneM  indicated  a  contrarv  belief, 
lending  him  the  pamphlet  would  not  es- 
top derondant  from  insisting  on  a  forfeit- 
ure. FoUowing  116  N.  Y.  889.  22  N.  E. 
576.— Fowler  t.  Metropolitan  Life  Ins.  Co., 
18  N.  T.  &  766. 

Pajrment  of  lou— Who  entitled. 

3.  Policies  of  life  insurance  were  for  the 
sole  use  of  the  wife  of  the  insured,  if  liv- 
ing, "and,  if  not  living,  to  the  children  of 
said  person  whose  life  is  hereby  insured, 
or  their  guardian,  for  their  use,  or,  if  there 
be  no  such  children  surviving,  then  to  the 
executors,  administrators,  or  assigns  of 
said  person  whose  life  is  hereby  insured. " 
The  insnred  died,  leaving  surviving  a 
daughter  and  three  grandchildren,  the  is- 
sue of  a  son  who  had  died  after  the  issu- 
ing of  the  pol  Icies.  HM,  that  the  daughter, 
being  the  only  child  of  the  insnred  who 
survived  him,  was  entitled  to  the  whole 
of  the  moneys  payable  under  the  policies. 
—Lane  v.  De  MeU,  18  N.  Y.  S.  847. 

8.  Where  a  husband,  after  the  death  of 
his  wife,  in  whose  favor  he  bad  insured  his 
life,  does  not  surrender  the  policy,  and 
makes  no  change  in  the  beneficiary,  the 
presumption  is  that  he  intended  her  per- 
sonal representatives  to  take,  and  on  his 
death  the  policy  is  payable  to  them,  and 
not  to  bis  own  personal  representatives. — 
Waldheim  v.  John  Hancock  Life  Ins.  Co.. 
18  N.  T.  a  677. 

Actions  on  policies. 

4.  The  charge,  in  an  action  on  an  acci- 
dent insurance  policy,  that,  if  insnred  "was 
passing  the  crossing  in  question  upon  an 
express  or  implied  invitation  or  induce- 

,  ment  of  the  railroad  company,  or  by  its 
permission,  he  was  rightfully  there,"  is  not 
erroneous  where  it  appears  from  the  rest 
of  the  charge  that  it  was  meant  "right- 
fully" as  regarded  the  railroad  company. 
— Duncan  v.  Preferred  Mut  Aca  Ass'n,  18 

N.  Y.  8.  «ao. 

Accident  insurance. 

6.  In  an  action  on  an  accident  Insurance 
policy  it  appeared  that  the  insured,  while 
crossing  railroad  tracks  in  goin^  to  the  sta- 
tion, when  part  way  over  liad  his  view  ob- 
structed of  tbe  further  track,  and,  as  he 
waa  approaching  it,  was  called  to  by  an 
employe  of  tbe  railroad  company  to  "look 
out  for  tbe  express, "  and  was  shouted  to 
by  others,  and,  hastening  forward,  was 
killed  by  the  express  train.  Held,  that  the 
question  whether  he  had  used  "all  due  dili- 
gence for  personal  protection,  "as  required 
by  the  policy,  was  for  the  jury. — Duncan 
T.  Preferred  Hut.  Ace.  Ass'n,  18  N.  Y.  ii. 
630. 

6.  The  meaning  of  the  word  "accident- 
al,"  as  used  in  the  policy,  is  for  the  jury.— 


Duncan  ▼.  Preferred  Mut  Aoe.  Am'n,  IS 
N.  Y.  a  680. 

7.  An  act  is  not  voluntary,  within  the 
terms  of  a  policy,  excepting  loss  "from 
voluntary  exposure   to  unnecessary  dan- 

§er, "  if  it  is  such  as  a  man  of  ordinary  pru- 
ence  would  be  induced  to  do  by  tbe  cir- 
cumstances.— Duncan  v.  Preferred  Mut. 
Ac&  Ass'n,  18  N.  Y.  a  620. 

8.  Under  the  defense  that  deceased  was 
killed  "while  or  in  consequence  of  violat- 
ing the  law  or  the  rules"  of  a  railroad  com- 
pany within  an  exception  in  a  policy,  it  may 
be  shown  that  there  was  a  custom  of  cross- 
ing the  tracks  at  the  place  in  question  to 
reach  the  station,  though  it  was  not  a  pub- 
lic crossing. — Duncan  v.  Preferred  Mat. 
Ace.  Ass'n,  18  N.  Y.  a  620. 

9.  The  mere  crossing  of  railroad  tracks 
for  the  purpose  of  reading  a  railroad  sta- 
tion is  not  within  the  exception  in  a  policy 
of  the  hazard  "of  standing  or  walking  on 
tbe  road-bed  or  bridge  of  any  railway.  *— 
Duncan  v.  Preferred  Mut.  Ace.  Ass'n,  18 
N.  Y.  a  680. 

ICntual  benefit  InBuranoe. 

10.  Laws  K.  Y.  1840.  &  80,  giving  a  wife 
the  right  to  insure  her  hnsband's  life,  and 
have  a  vested  interest  in  the  policy,  does 
not  apply  to  co  operative  insurance  under 
Laws  1888.  c.  176,  §  18.— Steinhausen  v. 
Preferred  Mut.  Ace.  Ass'n,  18  N.  Y.  8.  86. 

11.  Where  a  mutual  benefit  certificate 
has  been  assigned  as  collateral  security  for 
a  loan,  and  after  the  death  of  the  assured 
the  association  pays  such  loan,  and  receives 
from  the  lender  a  release  of  all  his  rights 
under  the  certificate,  which  is  surrendered 
by  him,  this  release  does  not  discharge  the 
association  from  payment  of  the  balance 
of  the  certificate  over  and  above  the  loan. 
— Cushman  v.  Family  Fund  Soc,  13  N.  Y. 
a  428. 

12.  The  constitution,  by-laws,  rules,  and 
regulations  of  the  defendant's  lodge  pro- 
vided that  a  resort  to  tbe  civil  courts  to  re- 
cover benefits,  before  the  disputed  ques- 
tion was  submitted  to  tbe  lodge  and  taken 
on  appeal  in  regular  order  to  the  sovereign 
grand  lodge,  should  render  any  right  or 
claim  to  any  benefits  null  and  void,  ffeld, 
that  this  restriction  could  only  affect  bene- 
fits to  members  of  tbe  lodge,  and  not  bene- 
fits to  which  strangers  were  entitled  by 
virtue  of  a  contract  made  in  their  behalf 
by  a  member  with  the  lodge.— Strasser  v. 
Staats,  13  N.  Y.  8. 167. 

13.  By  the  constitution  and  by-laws  of 
defendant's  lodge,  members'  dues  accrued 
weekly,  and  a  forfeiture  by  the  member  of 
all  lodge  benefits  was  prescribed  in  case  he 
should  be  in  arrears  for  dues  over  the 
amount  of  18  weeks.  The  dues  were  uni- 
formly charged  and  collected  quarterly. 
The    deceased   member^  through    whom 
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plaintiff  claimed  ft  fnneral  benefit,  died 
within  a  month  after  having  regularly 
paid  his  last  qaarterly  dues.  Held,  that 
the  phrase  "accrued"  weekly  did  not  mean 
"payable"  weekly;  that  the  dnes  were  pay- 
able quarterly;  and  that  deceased  was  not 
in  arrears  at  tlie  time  of  his  death. — Straa- 
ser  v.  Staats,  18  N.  Y.  8.  167. 

14.  Laws  N.  T.  1876.  a  267.  §  8.  provides 
that  "the  directors  •  •  •  of  any  so- 
riety  or  corporation  organized  under  the 
provisions  of  this  act  *  *  *  shall  be 
jointly  or  severally  liable  for  all  debts  dne 
from  said  society  or  corporation,  contract- 
ed while  they  are  trustees. "  etc.  A  pol- 
icy issued  by  a  society  incorporated  under 
this  act  provided  that  "the  directors  of 
this  society,  either  Individually  or  as  a 
body,  shall  not  assume  any  liabilities  per- 
sonally by  reason  of  the  Issuance  of  this 
certificate. "  Held,  that  the  foregoing  stat- 
ute formed  a  part  of  the  charter  of  said 
society,  and  that  said  provision  of  sach 
policy,  being  repugnant  thereto,  was  void. 
Lbarkkd,  p.  J.,  dissenting. — Greene  v. 
Walton,  18  N.  Y.  8. 147. 

Mutual  benefit  insuranoe  —  Aotions 

on  certificates. 

16.  Under  Laws  N.  Y.  1888,  c  178,  §  18. 
providing  that  "membership  in  any  corpo- 
ration, association,  or  society  transacting 
the  business  of  life  or  casualty  insurance, 
or  both,  upon  the  co-operative  or  assess- 
ment plan,  shall  give  to  any  member 
thereoi  the  right  at  any  time  to  make  a 
change  in"  his  beneficiary,  without  re- 
quiring the  beneficiary's  consent,  the  dec- 
larations of  the  insured,  made  after  the 
issuing  of  the  policy,  are  admissible  in 
an  action  thereon  by  the  beneficiary. — 
Stelnbausen  v.  Preferred  MuL  Ace.  Ass'n, 
18  N.  Y.  8.  86. 

16.  After  the  death  of  a  member  of  a 
mutual  benefit  association,  the  rigbtof  the 
beneficiary  to  the  fund  raised  by  an  assess- 
ment of  the  surviving  members  becomes 
vested,  and  the  fund  is  subject  to  her  ab- 
solute disposal,  and  where  the  beneficiary, 
who  is  also  the  widow  of  the  deceased 
member,  asserts  the  validity  of  an  assign- 
ment made  by  him  in  his  life-time  as  col- 
lateral security  for  a  loan,  the  association 
cannot  defend  an  action  brought  against 
it  by  the  assignee  on  the  ground  that  St. 
Mass.  1877,  c.  204,  under  which  it  was  in- 
corporated, strictly  limits  its  purposes  to 
giving  aid  to  widows  and  orphans  of  de- 
ceased members,  or  other  persons  depend- 
ent on  them  for  support,  and  renders  void 
all  assignments  made  during  the  life-time 
of  the  member  to  creditors  or  other  per- 
sons not  within  the  purposes  of  the  stat- 
ute.— Aiken  v.  Massachusetts  Ben.  Ass'n, 
18  N.  Y.  8.  579. 

17.  In  an  action  against  a  mutual  benefit 


association  on  a  bond  by  which  It  boand 
itself  to  pay  f8,000  on  Uie  death  of  plain- 
tiflTs  intestate,  and  to  that  end  to  main  tain 
a  death  fund,  which  should  be  supplied  by 
additional  anessments  when  depleted,  it  is 
not  incumbent  on  plaintiff  to  show  that  the 
fund  was  snflBcient  to  pay  this  demand,  or 
that  the  proceeds  of  proper  asseaaments 
would  be  anflScient — Cnshman  ▼.  Family 
Fund  8oc.  18  N.  Y.  &  42& 

18.  The  burden  is  on  defendant.  In  aneh 
case,  to  show  that  the  death  fund  had  be- 
come depleted,  and  that  there  waa  a  Jnat 
reason  for  maintaining  it  in  that  condition. 
— Cushman  v.  Family  Fund  Soc.,  18  N.  Y. 
a  43a 

INTEBEST. 

See,  also,  Uturg. 

Bunning  of  interest. 

Where  money  is  deposited  in  a  bank  to 
be  paid  to  plaintiff  on  a  check  indorsed  by 
T.  and  P.,  and  they  refuse  to  indorse  the 
check,  in  an  action  to  compel  them  to  in- 
dorse the  check  and  the  bank  to  pay  the 
same,  plaintiff  could  not  recover  interest, 
as  against  the  bank,  from  the  time  of  his 
demand  on  the  bank,  as  it  was  not  in  de- 
fault until  the  check  was  presented  duly  in- 
dorsed by  P.  and  T.— Cooper  v.  Townsend, 
18N.  Y.  a760. 

INTEHPIiEADEB. 

When  granted. 

1.  Actions  by  a  sheriff  holding  ezecntions 
against  the  property  of  certain  debtors, 
and  by  a  receiver  of  the  property  of  the 
same  debtors,  brought  against  the  same  de- 
fendants to  recover  proceeds  in  their 
hands  of  sales  of  goods  consigned  to  them 
by  such  debtors,  are  actions  upon  a  con- 
tract," within  Code  Civil  Proc.  N.  Y.  §820, 
providing  for  an  interpleader  in  sucn  an 
action  by  an  order  substituting  for  the  de- 
fendant "a  person  not  a  party  to  the  ac- 
tion," who  "makes  a  demand  against  him 
for  the  same  debt  or  property.  "---Sickles  v. 
Wilmerding,  18  N.  Y.  S.  43;  Sullivan  v. 
Same,  Id. 

8.  Where  actions  are  brought  by  a  sher- 
iff holding  executions  against  the  property 
of  certain  debtors,  and  by  a  receiver  uf  the 
property  of  the  same  debtors,  against  the 
same  defendants,  to  recover  proceeds  in 
their  hands  of  sales  of  goods  consigned  to 
them  by  such  debtors,  the  action  of  the 
sheriff  having  been  first  instituted,  it  was 
error  to  cause  him  to  be  substituted  as  de- 
fendent  in  the  Junior  action,  the  plaintiff 
in  which  should  have  been  brought  in  ts 
defendant  in  the  sheriff's  suit. — Sickles  v. 
Wilmerding.  IS  K.  Y-  &  48;  Sullivan  v. 
Same,  Id. 
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INTOXICATINa  UQUOBS. 

Sriminal  proBeontion. 

1.  The  mayor  of  the  city  of  Hadson, 
bough  m  omdo  head  of  the  police  of  that 
ity,  under  Laws  N.  Y.  1872,  c.  468,  §  15,  is 
;0t  a  police  oflScial  within  the  meaning  of 
<awB  N.  Y.  1890.  c.  168,  §  1,  making  it 
inlawf ol  for  such  officials  to  be  interested 
n  the  manufacture  and  sale  of  spirituous 
iquors.— People  v.  Gregg,  18  N.  Y.  8. 114, 
3ivll  damage  laws. 

2.  The  provision  of  the  New  York  civil 
lamage  act  (Laws  K.  Y.  1878,  c.  646}  that 
my  person  "owning,  or  renting,  or  per- 
nitting  the  occupation  of,  any  building  or 
>remises,  and  having  knowledge  that  in- 
oxicating  liquors  are  to  be  sold  therein, 
ihall  be  liable"  (or  damages  sustained  in 
neans  of  support  by  any  wife,  child,  etc., 
>f  a  person  to  whom  such  liquors  are  sold, 
3y  reason  of  the  sale,  does  not  apply  to 
lales  in  a  bar-room  on  a  steam-boat  navi- 
gating a  river.  Such  a  vessel  is  not  with- 
in the  meaning  of  the  words  "building  or 
premises, "  as  used  in  the  act — Rouse  v. 
Catskill  &  K.  Y.  Steam-Boat  Co.,  13  N.  Y. 
3.  126. 

JUDGMENT. 

Appealable,  see  Appeal,  0,  6. 

By  default. 

1.  Where  pliUntiff,  on  the  death  of  de- 
fendant's attorney,  serves  notice  on  de- 
fendant to  appoint  another  attorney,  as 
provided  by  Code  Civil  Proc.  N.  Y.  §  65. 
which  stays  all  proceedings  for  80  days 
after  such  service,  the  fact  that  notice  of 
the  substitution  of  another  attorney  for 
defendant  is  served  on  plaintifF  within  the 
30  days  will  not  enable  him  to  take  an  in- 

?uest  and  enter  Judgment  by  default  be- 
ore  the  expiration  of  the  80  days. —Forbes 
V.  Muxlow.  13  N.  Y.  8.  797. 

2.  Where  an  order  opening  piaintiflCs  de- 
fault, on  condition  that  he  pny  certain 
costs,  is  appealed  from  by  defendant,  after 
refusing  to  accept  plaintifF's  tender,  which 
order  is  affirmed  on  appeal,  defendant 
thereby  waives  the  right  to  demand  on  af- 
firmance of  the  order  that  plaintifF  pay  such 
costs  before  prosecuting  the  suit. — Keifer 
V.  Grand  Trunk  By.  Co.  of  Canada,  18  N. 
Y.  B.  860. 

8.  In  an  action  before  a  Justice  of  the 
peace  for  money  due  for  services  rendered, 
etc.,  testimony  by  plaintiff  that  he  had  a 
claim  against  defendants  for  labor  per- 
formed at  their  request  during  a  certain 
time,  that  they  had  paid  him  for  some  of 
the  work,  and  that  a  certain  sum  remained 
due,  no  part  of  which  had  been  paid  and 
which  plaintiff  had  demanded,  is  sufficient 
to  sustain  a  judgment  for  plaintiff  on  de- 
fendant's default,  within  Code  Civil  Proa 


N.  Y.  %  2891,  which  provides  that,  "if  a  de- 
fendant fails  to  appear  and  answer,  the 
plaintiff  cannot  recover  without  proving 
nis  case.  "—Griffin  v.  Jackson,  18  K.  Y.  B. 
821. 

4.  Where  plaintiff's  attorney,  in  not  ap- 
pearing for  trial,  acted  upon  what  he  sup- 
posed was  an  arrangement  with  the  other 
side,  which  arrangement  was  denied,  the 
payment  of  disbursements  only,  as  terms 
on  setting  aside  the  default  taken,  and  re- 
instating the  case,  was  not  insufficient. — 
Traitteur  t.  Levingston,  18  N.  Y.  8.  608. 

Bendltion  and  entry. 

5.  Extensions  of  time  to  answer,  collu- 
sively  given  by  the  trustees  of  an  illegal 
trust  combination  to  the  defendant  cor- 
porations composing  the  trust,  to  prevent 
the  entry  of  indgment  on  application  of 
certificate  bolders  under  the  trust,  will  be 
disregarded,  and  judgment  entered  not- 
withstanding such  extensions.  —  Have- 
meyer  v.  Brooklyn  Sugar  Refining  Co.,  18 
N.  Y.  8.  878. 

6.  Where  a  complaint  is  not  in  fact  dis- 
missed upon  its  merits  by  the  court,  a  judg- 
ment entered  up  b^  the  clerk  in  the  usual 
form,  with  the  addition  of  the  words  "dis- 
missing the  complaint  upon  the  merits, "  is 
unauthorized  and  void.  —  Freeman  v. 
United  Stated  Electric  Lighting  Co.,  18  N. 
Y.  S.  98;  Peters  v.  Chamberlain,  Id.  94. 
Bes  adjndloata. 

7.  Where,  on  appeal  to  the  general  term 
of  the  court  of  common  pleas,  an  order  of 
the  special  term  appointing  a  referee  is  af- 
firmed, a  party  to  the  suit  cannot,  in  an  ac- 
tion Against  him  for  the  referee's  fee,  ob- 
ject that  the  referee,  being  clerk  of  the 
court,  was  illegally  appointed.  Fitz- 
BiKONS,  J.,  dissenting.— Standfast  v.  Crot- 
ty,  18  K.  Y  &  584. 

8.  A  court  of  appeals  order,  reviving  and 
continuing  a  suit  in  the  name  of  M.  indi- 
vidually and  as  executrix,  etc.,  as  plaintiff 
and  respondent  therein,  In  place  and  stead 
of"  the  plaintiff  and  respondent,  who  died 
pending  the  appeal,  is  a  conclusive  adju- 
dication, on  a  new  trial,  of  the  substituted 
plaintiff's  succession  to  the  rights  of  the 
former  plaintiff,  and  her  capacity  to  main- 
tain the  action. — Powers  v.  Manhattan  Ry, 
Co..  18  N.  Y.  8.  699. 

9.  A  judgment  in  an  action  for  a  quarter- 


ly payment  under  a  contract,  recovered  by 
an  assignee  of  the  pavee  party  thereto,  is 
not  admissible  in  evidence  as  r«*  judicata 


as  to  defendant's  general  liability  under 
the  contract,  in  an  action  by  the  assignor  to 
recover  a  subsequent  quarterly  payment 
— Johnson  V.  Union  Switch  &  Signal  Co., 
18  N.  Y.  8.  612. 

10.  A  judgment  is  conclusive  on  the  par 
ties  to  the  record  as  to  facts  establishea  by 
admissions  in  the  pleadings,  as  well  as  to 
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facta  proved  by  eTidence,  eren  in  a  sabM- 
qaent  action  between  them,  where  a  fact 
so  admitted  is  denied  in  the  answer.— Mil- 
ler V.  Union  Switch  &  Signal  Co.,  18  K.  Y. 
8.  711, 

11.  Jndement  in  an  action  for  dower  dis- 
missing the  complaint,  on  the  ground  that 
the  evidence  for  plaintiff  did  not  tend  to 
establish  seisin  in  her  husband,  was  re- 
versed, on  appeal,  as  erroneous  in  that  re 
spect  Held,  that  the  decision  mast  be 
followed  on  appeal  from  a  Judgment  on  a 
subsequent  trial,  on  which  the  same  evi- 
dence was  objected  to,  as  not  tending  to 
establish  the  husband's  seisin. — Mclntyre 
V.  Costello.  IS  K.  Y.  8.  42. 

12.  Commissioners  appointed  in  proceed* 
Ings  by  the  city  of  New  York  to  acquire 
property  for  a  street  allowed  no  damages 
to  B.,  on  the  ground  that  so  much  of  nis 

groperty  as  was  required  for  the  street  had 
een  dedicated  by  him  to  that  purpose. 
Upon  his  objection  to  the  report  of  the 
commissioners  at  special  term,  the  same 
was  reversed,  and  referred  back  with  in- 
structions to  make  a  substantial  award  to 
B.,  and  on  appeal  by  the  city  to  the  gener- 
eral  term  this  order  was  affirmed.  There- 
after, in  proceedings  before  the  commis- 
sioners upon  the  recommitted  report,  prop- 
erty owners  affected  by  the  assessment  ap- 
peared, and  offered  testimony  in  support 
of  their  objections  to  B.'s  right  to  compen- 
sation; which  testimony  being  rejected, 
upon  application  to  the  special  term  an  or- 
der was  made  directing  tne  commissioners 
to  receive  and  consider  testimony  offered 
by  petitioners  in  respect  to  said  objections. 
J3eld,  on  appeal  by  B.  from  this  order,  that 
the  decision  of  the  special  term  directing 
the  commissioners  to  make  a  substantial 
award  of  damages  to  him,  and  the  order 
of  the  general  term  confirming  the  same 
on  appeal,  were  not  ret  ac^judieata  of  the 
title  to  the  property  in  dispute,  as  against 
petitioners  in  tne  second  proceeding  upon 
the  recommitted  report;  and  that  the  or- 
der appealed  from,  allowing  an  inquiry  in- 
to B.'s  title,  was  no  encroachment  upon 
the  said  decision  of  the  general  term  affirm- 
ing the  order  of  recommittal  in  the  first 
instance.— In  re  Opening  of  One  Hundred 
and  Sixtieth  Street,  18  N.  Y.  8.  51. 

13.  In  1889  St.  Stephen's  Church  elected 
a  vestry.  On  the  same  day,  in  1890,  they 
elected  another  vestry.  'Thereafter  in  a 
quo  warranto  proceeding  the  election  of 
some  of  the  vestry-men  was  declared  ille- 
gal, and  they  were  ousted  from  their  offices, 
leaving  only  three  members  of  the  body, 
who  tliereupon  applied  to  the  rector  to  Join 
with  them  in  holding  a  new  election.  He 
refused  upon  the  ground  that,  the  election 
of  1890  having  been  declared  invalid,  the 
vestry  of  1889  held  over.  In  the  mean  time 
W.  and  four  members  of  the  vestry  of  1889, 


and  also  ousted  members  of  the  ■wastry  of 
1890,  claimed  to  hold  over,  and  institnted  aa 
action  against  the  three  remaining  mem- 
bers of  the  vestry  of  1890  to  oust  tbem 
from  their  offices,  which  action  resnited  in 
a  Judgment  in  favor  of  defendants.  Ha!d, 
that  the  Judgments  in  said  proceedings  es- 
tablishea  that  such  defendants  were  Isw- 
fully  in  office  pursuant  to  the  election  of 
1890,  and  that  the  vestry  of  1880  did  not 
bold  over,  and  were  condaisve  •■  to  the 
titles  of  the  respective  claimants  to  said  of- 
fices, and  binding  upon  the  rector  of  the 
church  and  all  other  persons  not  claiming 
title  to  such  offices,  (though  not  parties  to 
said  proceeding^,)  questioning  the  titles  of 
such  claimants  in  any  collateral  proceed- 
ing in  which  they  and  such  claimants  are 
parties.— People  v.  Hart.  18  N.  Y.  a  908. 

Lien. 

14.  The  provision  of  Code  Civil  Proc:  K. 
Y.  §  1880,  that  the  lien  of  a  judgment  for  10 
years,  created  under  section  1351.  by  dock- 
eting it  in  the  coanty  clerk's  office,  if  ex- 
isting at  the  death  of  the  Judgment  debtor, 
"continues  for  8  years  and  <  months  there- 
after, notwithstanding  the  previoDS  expi- 
ration of  10  vears  from  the  filing  of  the 
judgment  roll,"  does  not  limit  the  lien 
created  bv  section  1251  to  8  years  and  S 
months  after  the  Judgment  debtor's  death. 
—In  re  Holmes,  18  KT  Y.  a  lOa 

Foreign  judgment. 

16.  In  an  action  on  sjadgment  recovered 
in  another  state  upon  a  Judgment  note, 
without  service  of  process  on  or  appearance 
by  defendant,  he  denied  the  execution  of 
the  note.  It  appeared  that  the  note  was 
signed  with  a  mark,  and  the  person  whose 
name  was  signed  as  witness  thereto  was 
dead,  and  there  was  no  direct  proof  of  the 
execution  of  the  note.  Hdd,  that  a  ver- 
dict for  defendant  would  not  be  disturbed 
on  appeal.  Barnabd,  P.  J.,  dissenting.— 
Hall  V.  Littleton,  18  N.  Y.  &  883. 

Amendment. 

16.  A  judgment  restraining  an  elevated 
railroad  company  from  operating  its  road 
in  a  street  in  front  of  plaintiff's  premises 
provided  that  the  injunction  should  not 
become  operative  unless  plaintiffs,  within 
60  days,  tendered  to  the  company  a  release 
of  their  easements  in  the  street.  Held, 
that  the  expiration  of  the  period  limited 
for  making  the  tender  would  not  preveat 
the  court  from  thereafter  extending  the 
time,  as  courts  have  the  inherent  power  to 
control  their  judgments  in  the  interests  of 
justice,  and  Code  Civil  Proc.  N.  Y.  §  78S, 
expressly  empowers  courts  to  relieve  a 
party  from  the  consequences  of  an  omis- 
sion to  do  an  act  required  to  be  done 
within  a  prescribed  time. — Conklin  v.  New 
York  ELK,  Co.,  18  N.  Y.  a  788. 
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',  17.  There  is  no  trial  on  the  merits  in  sn 
action  tried  before  •  jury  unless  the  qaes- 

'-  tion*  are  submitted  to  the  Jnir  for  their 
findings  of  fact,  or  a  verdict  is  directed  by 
the  court  for  either  party;  and  therefore, 
where  a  nonsuit  for  failure  of  proof  Is 
granted  at  the  close  of  plaintiff's  case,  a 
recital  in  the  judgment  of  a  dismissal  on 
the  merits  is  erroneous,  and  will  be  cor- 
rected on  motion. — Mannion  ▼.  Broadway 
&  Seventh  Ave.  B.  Co.,  18  K.  T.  S.  769. 

18.  An  application  at  the  foot  of  a  decree 
will  only  be  permitted  for  the  purpose  of 
carrying  into  effect  a  Judgment  already 
entered,  and  not  for  the  purpose  of  adludi- 
catine  any  matter  which  might  have  been 
considered  and  determined  upon  the  trial. 
-Parker  ▼.  Linden,  18  N.  T.  B.  95. 

Vacating. 

19.  The  trustees  of  an  illegal  combina- 
tion of  corporations,  known  as  the  "Sugar 

'  Trust,"  brought  an  action  against  such 
corporations  and  certain  of  the  holders  of 
trust  certificates,  as  representatives  of  the 
class,  in  which  the  trustees  asked  leave  to 
account,  and  be  discharged  from  their  du- 
ties. Heid,  that  an  interlocutory  judgment 
which  grants  the  trustees  substantially  the 
relief  sought  would  not  be  vacated  on 
their  motion  because  all  the  certificate 
holders  were  not  named  as  defendants  in 
the  record. — Havemeyer  v.  Brooklyn  Sugar 
Refining  Co.,  13  N.  Y.  8.  878. 

20.  Where  defendants  are  satisfied  with 
an  interlocutory  judgment  rendered  in  an 
action,  the  Judgment  will  not  be  vacated 
on  plaintiff's  motion,  based  on  the  ground 
that  defendant's  time  to  answer  had  not 
expired.— Havemeyer  ▼.  Brooklyn  Sugar 
Keflning  Co..  18  N.  Y.  &  87& 

21.  A  defendant  who  has  not  answered, 
and  who  has  not  appeared  on  the  argu- 
ment of  a  motion  to  vacate  the  Judgment, 
will  not  be  permitted  to  Join  in  the  mo- 
tion after  its  submission  for  decision. — 
Havemeyer  v.  Brooklyn  Sugar  Refining 
Co..  18  N.  Y.  8.  878. 

22.  The  answer  to  a  complaint  for  dam- 
ages from  defendant's  negligence  con- 
tained a  general  denial,  ana  interposed  a 
counter-claim  for  damages  from  plaintiff's 
negligence  in  the  transaction  referred  to 
in  the  complaint.  Held,  that  it  was  not 
incumbent  upon  the  court  to  decide,  upon 
a  motion  to  set  aside  a  default  at  trial  term, 
whether  by  plaintiff's  failure  to  reply  the 
allegations  of  the  answer  must  be  taken 
as  true,  under  Code  Civil  Proc.  N.  Y.  § 
622,  which  provides  that  new  matter  in  the 
answer  not  controverted  by  the  reply, 
where  a  reply  is  required,  must  be  taken 
as  tme.— Traittenr  v.  Levingston,  13  N.  Y. 
8.  608. 

28.  A  judgment  entered  before  one  of 
tbe  defendant's  time  to  answer  has  expired 


will  be  set  aside  as  premature  on  the  ap- 
plication of  such  defendant,  though  on  the 
trial  of  the  case  there  has  been  an  adjudi- 
cation of  her  death.— Parker  v.  Linden,  18 
N.  Y.  8.  787. 

Sqtiitable  relief. 

24.  After  recoverv  of  judgment  on  a  note 
against  the  maker,  E.,  and  tne  indoreer.  F., 
and  levy  of  execution  under  it  on  goods  of 
E.,  E.  gave  a  check,  signed  by  his  attor- 
ney, N.,  to  the  judgment  creditor,  and  re- 
ceived from  the  creditor  an  assignment  of 
the  Judgment;  and  the  sheriff  abandoned 
the  levy,  and  returned  the  execution  un- 
satisfied. Thereafter  K.  souoht  to  collect 
it  from  F.  In  an  action  by  F.  to  restrain 
such  collection,  there  was  evidence  that 
the  money  paid  for  the  assignment  of  the 
Judgment  was  advanced  by  N.  for  the  ben- 
efit of  K.;  that  the  property  levied  on  was 
enough  to  satisfy  the  judgment;  that  the 
withdrawal  of  tne  levy  was  by  authority 
of  N. ;  and  that  F.  was  an  accommodation 
indorser  for  £.  of  the  note.  HM,  that  in 
view  of  the  relation  between  N.  and  E., 
and  the  evident  concert  between  them  for 
the  enforcement  of  the  Judgment,  decla- 
rations of  E.,  in  prosecution  of  their  pur- 
pose, were  competent  evidence  against  K. 
—Flagler  t.  Newcombe,  18  N.  Y.  S.  299. 

Juiisdiction. 

See  Sguity,  1. 

In  criminal  cases,  see  Criminal  La«,  1. 

JX7BT. 

Competency  of  jurors. 

1.  A  Juror  stated  on  his  eolr  itre  that 
he  had  formed  an  opinion  as  to  the  guilt 
or  innocence  of  defendant  from  what  he 
had  read  in  the  newspapers,  which  it  would 
require  strong  evidence  to  remove;  but  he 
subsequently  declared  that  the  opinion  or 
impression  which  he  had  would  not  infiu- 
ence  the  verdict,  and  that  he  would  decide 
the  question  involved  upon  the  evidence 
uninfluenced  by  anything  else  whatever. 
Held,  that  he  was  competent  to  serve. — 
People  V.  Wah  Lee  Hon.  18  N.  Y.  &  767. 

Impaneling. 

2.  An  objection  for  irregularity  in  draw- 
ing a  Jury  is  not  available  on  appeal,  un- 
less shown  by  the  record  to  have  been 
made  before  the  jury  was  drawn. — Good- 
man V.  Goetz,  18  N.  ¥.  a  267. 

Bight  to  jury  trial. 

8.  In  an  action  for  damages  to  real  prop- 
erty caused  by  an  elevated^railroad  in  the 
street  in  front  thereof,  and  to  restrain  the 
further  maintenance  of  the  structure  and 
the  passage  of  trains  upon  it,  the  com- 
plaint alleged  that  the  trains  made  "so 
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mach  nolae  ai  greatly  to  interfere  with  the 
enJoymeDt"  of  the  property,  and  that  the 
locomotiTes  emittaa  "foal  gases,  smoke, 
and  cinders,  which  are  a  nuisance, "  and 
that  thereby  the  value  of  the  property  had 
greatly  deteriorated.  Eeld  that,  so  far,  at 
least,  as  damages  were  claimed,  the  action 
was  for  a  nuisance,  and  to  that  extent  must 
be  first  tried  by  a  Jury,  under  Code  Civil 
Proc.  N.  Y.  §  968,  subd.  3,  providing  for 
the  trial  by  Jury  of  an  issue  of  fact  in  an 
action  for  a  nuisance;  the  other  issues 
then  to  be  tried  before  the  court. — Cornell 
V.  New  York  El.  R.  Co.,  18  N.  Y.  8.  511. 

4  Where  an  action  which  is  triable  by 
JniT  is  noticed  by  both  parties  for  the  spe- 
cial term,  and  no  issues  are  stated,  the 
right  to  a  Jury  trial  is  waived.— Collins  v. 
ColUns,  18  N.  Y.  8.  38. 

JUSTICES  OF  THE  PEACE. 

Service  of  process,  return,  see  Writ*,  2,  8. 

Jurladiotlon. 

1.  Code  Civil  Proc  N.  Y.  §§  2951,  2953, 
provide  that  an  action  In  Justice's  court 
must  be  discontinued  where  defendant  flies 
an  afiBdavit  showing  that  the  title  to  the 
land  will  come  in  question,  and  delivers  to 
the  Justice  an  undertaking,  with  one  or 
more  sureties  "approved  by  the  Justice," 
conditioned  that  defendant  will  admit  serv- 
ice in  a  new  action  brought  by  plaintiff  in 
the  proper  court.  ^eMthat,  after  such  af- 
fidavit and  undertaking  had  been  filed  by 
defendant,  the  Justice  could  not  retain  Ju- 
risdiction of  the  cause,  by  arbitrarily  refus- 
ing toapprove  the  undertaking,  without  ex- 
amining the  surety,  and  without  giving 
any  reasons  for  bis  disapproval,  and  that  a 
Judgment  thereafter  rendered  against  de- 
fendant in  his  absence  must  be  reversed 
on  appeal. — Harding  v.  Eilston,  18  N.  Y. 
8.  649. 
Procedure  before. 

3.  Upon  the  return  of  a  sammons  in  a 
Justice's  court,  plaintiff,  without  pleading, 
obtained  an  adjournment  of  two  days,  de- 
fendants objecting,  to  procure  counsel, 
and  thereafter,  upon  the  adjourned  day,  re- 
covered a  Judgment  against  defendants. 
Held,  that  Code  Civil  Proc.  N.  Y.  §  2959, 
providing  that  "at  the  time  of  the  return 
of  a  summons  or  of  joinder  of  issue  with- 
out process,  but  at  no  other  time,  the  jus- 
tice may,  in  his  discretion,  and  upon  his 
own  motion,  adjourn  the  trial  of  the  ac- 
tion, "  etc. ,  applied  only  to  proceedings  aft- 
er issue  joined,  and  that,  under  section 
2934,  providing  that,  "where  both  parties 
appear  upon  toe  return  of  the  summons, 
an  issue  must  be  Joined  before  an  adjourn- 
ment is  had,  except  when  the  defendant 
neglects  or  refuses  to  plead, "  the  Justice, 
by  the  unauthorized  adjournment,  lost  ju- 


riidictlon  of  the  case.— Dnel  t.  Sykes.  18 

N.  Y.  &  IM. 

Verdict. 

8.  In  an  action  in  a  Justice's  court,  for 
penalties  for  violation  of  the  excise  laws, 
a  verdict  was  rendered  in  the  following 
form,  "We  finde the defende  $100  dollars: ' 
and  subsequently  verbally  explained  by 
the  Jury  to  the  court,  and  then  expressed 
in  writing.  "We  finde  th«  defende  of  two 
offenses,  fifty  dollars  each.*  Held,  tbat 
the  verdict  should  not  be  set  aside,  on  ap- 
peal, as  too  uncertain  and  irregular  to  sup- 
port a  judgment  Leabnbd,  P.  J.,  dis- 
senting.—Morehead  V.  Brown.  18  N.  Y.  & 
197. 

lathes. 

flee  BquUg,  11-11 

LAmtLOBD  AND  TENANT. 

Liabilities. 

1.  Where  a  landlord,  holding  a  mort- 
gage on  household  furniture  of  his  ten- 
ant as  security  for  rent,  takes  possession 
of  the  furniture  on  its  abandonment  by 
the  tenant,  the  latter  is  not  entitled  to  dam- 
ages against  the  landlord  for  injury  to  the 
furniture,  without  proof  sufficient  in  law 
to  fix  such  liability  upon  the  landlord. — 
Lathers  v.  Hunt,  18  N.  Y.  &.  8ia, 

Duty  to  repair. 

3.  The  landlord  of  demised  premises  is 
not  liable  for  damages,  occasioned  to  ad- 
Joining  premises  by  reason  of  defective 

glumblng,  where  it  does  not  appear  that 
e  either  left  or  relet  the  premises,  after 
they  had  become  unsafe  for  want  of  re- 
pair, or  failed  to  make  repairs  according 
to  his  covenant,  or  failed  in  some  statutory 
duty  with  respect  to  the  premises. — Strauss 
V.  Hamersley,  13  N.  Y.  8.  816. 

8.  Where  premises  had  been  rented  for 
15  years,  ana  there  was  no  evidence  that 
the  fence  which  blew  down  and  injured 
plaintiff  was  in  bad  repair  when  the  lease 
was  made,  or  that  the  landlord  was  to  make 
repairs,  he  is  not  liable  for  the  injury. 
Following  Norling  v.  AUee,  10  N.  Y.  8.  in. 
— Norling  v.  AUee,  18  N.  Y.  8.  791. 

Leases. 

4.  A  lease  by  a  city  to  plaintifC  of  cer- 
tain wharf  property  contained  a  covenant 
for  a  renewal  upon  the  same  terms,  with 
certain  exceptions.  A  renewal  lease  was 
executed  after  the  commencement  of  the 
new  term.  Both  leases  contained  an  ag^ree- 
ment  by  the  city  that  it  would  make  such 
repairs  as  the  commissioners  of  the  depart- 
ment of  docks  might  consider  necessary 
for  service  during  the  term,  both  parties 
agreeing  that  no  claim  should  be  made 
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hat  the  prop«rtT  wu  not  in  Bach  condi- 
ion;  and  plaintffl  covenanted  that,  except 
IS  so  agreed  by  the  city,  he  would  put  and 
ceep  the  property  in  ^ood  repair  during 
he  term.  It  was  admitted  that  the  prem- 
ses  were  not  in  a  snitable  condition  for 
lervice  at  the  commencement  of  the  sec- 
>nd  term;  that  plaintiff,  during  the  first 
,erm.  kept  the  premises  in  good  repair, 
rat  that  the  pier,  being  old,  was  not  in 
:ondition  for  service  for  the  second  term; 
ind  that  plaintiff  had  expended  a  certain 
mm  in  putting  the  wharf  in  suitable  con- 
iition  for  service.  Held,  that  plaintiff, 
laving  talcen  possession  nnder  the  renewal 
ease,  could  not  recover  for  his  expendi- 
tures for  repairs  without  proof  of  a  decis- 
on  by  the  dock  commissioners  that  such 
repairs  were  necessary. — Phelps  v.  City  of 
New  York.  18  N.  Y.  B.  779. 

5.  Plaintiff  released  defendant  by  parol 
From  a  lease  under  seal,  and  resumed  pog- 
lession  of  the  premises,  the  defendant  in- 
demnifying him  against  charges  for  relet- 
ting, and  delivering  up  the  keys.  Held, 
that  evidence  of  these  facts  should  have 
been  admitted  in  an  action  for  the  rent 
after  surrender  of  the  premises  to  show  a 
parol  release,  and  as  the  jury  mignt  have 
found  therefrom  a  surrender  of  the  prem- 
ises by  operation  of  law,  exonerating  the 
defendant  from  further  liability  under  the 
contract.— Tallman  v.  Earle,  18  K.  Y.  a  805. 

6.  Plaintiff  wrote  defendants,  its  subten- 
ants: "Should  you  be  inclined  to  remain 
in  the  premises  you  now  occupy  at  a  rental 
of  $900  p.  a.,  with  conditions  as  in  present 
lease,  I  wonld  make  it  a  8  or  6  years'  lease. " 
Defendants  replied  that  they  would  accept 
a  lease  as  stated  in  above  letter,  asking 
plaintiff  to  call  on  them,  to  come  to  some 
terms  about  putting  gas  through  the  floors. 
Plaintiff  then  wrote  to  defendants  In  ref- 
erence to  the  plumbing,  saying:  "In  the 
new  lease  we  shall  have  to  insist  upon  a 
clause  wherebv  you  bind  yourseves  to  pay 
for  repairs  of  damages  caused  by  vour 
men.  With  regard  to  the  gas,  we  will  see 
the  owner  about  it,  and  let  you  know.  We 
do  not  think  there  can  be  much  objection 
to  it. "  Plaintiff  tendered  a  lease  with  the 
same  terms  as  the  other,  which  defendants 
refused  to  sign.  HM,  that  there  was  not 
a  completed  contract  for  a  renewed  lease. 
—Crooke  Smelting  &  KefiningCo.v.  Towle, 
18  N.  Y.  8.  620. 

7.  The  term  "basement,"  employed  in  a 
lease,  includes  the  "cellar"  upon  the  de- 
mised premises.— Strauss  v.  Hamersley,  18 
N.  Y.  8.  816. 

&  A  lease  for  five  years  does  not  require 
a  seal.— O'Brien  v.  Smith,  18  N.  Y.  8.  408. 

9.  By  the  terms  of 'a  lease  ail  necessary 
repairs  were  to  be  done  at  the  expense  of 
the  tenant.  Bv  reason  of  a  lawful  excava- 
tion on  the  adjoining  premises,  an  alley 


on  the  demised  premises  leading  to  stablea 
in  the  rear  thereof  fell  in.  If  the  alley- 
way had  been  shored  np,  it  would  have 
remained  intact.  HM,  that  it  was  tbe 
duty  of  the  tenant  to  shore  np  the  alley- 
way, and,  failing  to  do  so,  he  could  not 
set  up  eviction  as  a  defense  to  disposses- 
sory  proceedings  for  non-payment  of  rent 
-Ramsay  v.  Wllkie,  18  N.  Y.  8.  664. 

10.  Defendant  having  hired  from  plain- 
tiff for  a  certain  term  furnished  rooms  in 
a  hotel,  with  board,  and  having  left  the 
rooms  before  the  expiration  of  the  term, 
another  person,  who  also  occupied  rooms 
and  boarded  in  plaintiff's  hotel,  offered  to 
take  the  rooms  vacated  by  defendant. 
Held,  that  plaintiff  was  under  no  obligation 
to  accept  such  offer  in  extinguishment  of 
defendant's  liability  under  their  agree- 
ment—Reich T.  McCrea,  18  N.  Y.  a  860. 

CoTenants. 

11.  A  covenant  for  qniet  enjoyment  in  a 
lease  only  goes  to  the  extent  of  engaging 
that  tbe  landlord  has  a  good  title,  and  can 
give  a  free  and  unincumbered  lease. — Ram- 
say V.  Wllkie,  18  N.  Y.  8.  664 

18.  Where  there  is  an  express  covenant 
by  tbe  tenant  to  keep  the  demised  premises 
in  repair,  there  can  be  no  independent  col- 
lateral oral  undertaking  on  the  part  of  the 
landlord,  by  which  he,  and  not  the  tenant, 
is  to  perform  the  covenant— Ramsay  v. 
Wllkie,  18  N.  Y.  8.  654. 

—  Breach  of  covenant. 

18.  In  an  action  for  leaving  rooms  leased 
nnder  an  agreement  to  board  defendant 
for  a  term,  there  was  no  proof  that  any 
profit  would  have  accrued  to  plaintiff  from 
continuing  to  supply  defendant  with  board 
during  the  remainder  of  the  term.  Held, 
that  he  could  recover  no  damages  on  that 
portion  of  the  agreement;  but  that,  the 
rooms  having  remained  nnoccupied  until 
the  termination  of  the  agreement,  he  could 
recover  for  the  rent  remaining  unpaid. — 
Reich  V.  McCrea,  18  N.  Y.  a  660. 

14.  In  an  action  to  recover  damages  for 
the  breach  of  a  covenant  for  the  quiet  en- 
joyment of  leased  premises,  special  dam- 
ages cannot  be  recovered,  unless  alleged 
in  the  complaint — Hyman  v.  Boston  Chair 
Manuf'g  Co.,  18  N.  Y.  a  609. 

Surrender. 

16.  Under  the  New  York  statute  of 
frauds,  declaring  that  no  estate  or  interest 
in  lands,  other  than  a  lease  for  a  year, 
shall  be  created,  assigned,  surrendere'd,  or 
declared,  unless  by  act  or  operation  of 
law,  or  by  deed  subscribed  by  the  party 
creating,  etc.,  by  his  lawful  agent  thereun- 
to authorized  by  writing,  the  lawful  agent 
must  be  speciaUy  authorized  in  writing  to 
surrender  a  lease.- Ramsay  t.  Wllkie,  18 
N.  Y.  a  664 
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IC  Under  an  agreement  by  which  de- 
fendant hired  from  plaintiff  furnished 
rooms  in  an  hotel  for  a  term  ending  May 
1st,  defendant  had  the  privilege  of  giving 
np  the  rooms  on  Febrnary  1st  on  payment 
of  flOO  to  plaintiff.  Defendant  left  the 
rooms  February  26th.  Hald,  that  her  priv- 
ilege to  surrender  them  did  not  continue 
after  February  1st,  and  her  liability  under 
the  agreement  was  not  limited  to  the  sum 
of  9100.— Reich  v.  McCrea,  18  N.  Y.  &  650. 

Bent. 

17.  If  a  tenant  is  not  put  into  possession 
of  the  whole  of  the  demised  premises,  he  is 
not  bound  to  accept  apart  thereof,  but  if  he 
does  accept  a  portion  he  may  not  plead  the 
landlord's  wrongful  act  or  neglect  in  de- 
fense of  any  action  the  landlord  may  bring 
for  the  rent;  but  his  proper  remedy  is  to 
counter-claim  for  his  damage  in  the  land- 
lord's action  for  the  rent,  or  in.an  inde- 
pendent suit  brougbtby  himself.— O'Brien 
V.  Smith,  18  N.  Y.  8.  408. 

18.  Where  the  purchaser  at  a  foreclosure 
sale,  to  prevent  suit  to  set  the  sale  aside  by 
one  who  had  a  lien  on  the  land,  gives  him 
a  part  thereof,  and  agrees  to  maRe  him  a 
deed  therefor,  and  the  latterrents  the  prem- 
ises to  another,  judgment  for  the  tenant, 
in  an  action  against  him  by  the  purchaser 
at  the  foreclosure  sale  for  rent,  is  proper. 
-Richardson  v.  Fogarty,  18  N.  Y.  8.  867. 

19.  Rent  due  at  the  time  of  an  eviction 
of  a  tenant  is  recoverable  hj  the  lessor. — 
O'Brien  v.  Smith,  18  N.  Y.  B.  408. 

Eviction. 

20.  A  trespass  by  third  persons  on  leased 
premises  is  not  an  eviction  of  the  tenant  by 
the  lessor.- Blaavelt  v.  Powell,  18  N.  Y. 
S.  4S9. 

Beoovery  of  possession. 

21.  On  reversal  of  a  final  order,  which 
awarded  to  the  petitioner,  in  summary  pro- 
ceedings for  the  recovery  of  real  propertjr. 
the  possession  of  the  premises  involved,  it 
appeared  that  such  premises  were  in  pos- 
session of  a  tenant  under  a  lease  for  a  term 
not  yet  expired.  Held,  that  restitution  to 
the  defendants  could  not  be  awarded,  un- 
der Code  Civil  Proc.  N.  Y.  §  1823,  author- 
izing an  appellate  court  to  compel  restitu- 
tion of  property,  or  a  right  lost  by  an  erro- 
neous judgment  or  order,  "but  not  so  as 
to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  valne. " — Carter  v.  Anderson, 
18  N.  Y.  8.  882. 

22.  Where  a  voluntary  assignee  for  the 
benefit  of  creditors  accepts  a  lease  held  by 
the  assignor,  which  has  become  subject  to 
forfeiture  by  such  assignor's  breach  of  his 
covenant  to' pay  rent,  the  lessor  may  main- 
tain summary  dispossessory  proceedings 
against  the  assignee.— HasSrouck  v. 
Stokes,  18  N.  Y.  &  888. 


88.  In  an  action  to  recover  posaawioB  of 

real  estate,  it  appeared  that  defendmnt  war 
an  under-tenant  of  one  L..  to  whom  plain- 
tiff had  leased  the  premises,  and  tliat  tbe 
lease  had  expired.  Reld,  that  a  verdict  for 
defendant  was  against  the  weight  of  the 
evidence. — O'Connor  v.  Schmitz.  18  N.  Y. 
&443. 

24.  In  dispossessory  proceedings,  the  de- 
fense of  surrender  and  acceptance  is  inoon- 
sistent  with  a  defense  of  eviction. — Bam- 
say  V.  Wilkie,  18  N.  Y.  &  654. 

IiARCENT. 

What  oonstitntes. 

1.  An  indictment  for  grand  larceny 
charged  defendant  with  stealing  a  certain 
sum  of  money,  under  the  following  circnm- 
stances:  That  he  was  employed  by  the 
county  board  to  make  repairs  and  to  fnr 
nlsh  materials  in  the  plumbing  and  venti- 
lating of  the  court-house,  and  that  in  his 
bill  uierefor,  which  was  fully  paid,  he 
falsely  pretended  that  he  had  furnished  a 
quantity  of  material  in  excess  of  what  he 
actually  furnished,  "with  Intent  to  defraud 
and  deprive  the  county  of  its  monev, '  etc., 
and  that,  "by  color  and  aid  of  the  false 
and  fraudulent  representations,"  he  did 
steal  the  said  sum.  Held,  that  It  was  a 
question  for  the  jury  whether  these  repre- 
sentations are  such  as  ought  to  have  mis- 
led a  reasonably  prudent  man. — People  v. 
Rice,  18  N.  Y.  8. 161. 

Indictment. 

S.  Under  Code  Crim.  Proc  N.  T.  g  879. 
an  Indictment  for  a  grand  larceny  may 
charge,  "in  separate  counts."  that  the 
crime  was  "committed  in  a  different  man- 
ner or  by  different  means.  "—People  v. 
Rice,  18  N.  Y.  8.  161. 

8.  An  indictment  for  grand  larceny 
charged  defendant  with  stealing  a  certain 
sum  of  money,  under  the  following  circum- 
stances: That  he  was  employed  by  the 
county  board  to  make  repairs  and  to  fur- 
nish materials  in  the  plumbing  and  venti- 
lating of  the  conrt-hotise,  and  that  in  his 
bill  therefor,  which  was  fully  paid,  be 
falsely  pretended  that  he  had  furnished  a 
quantity  of  material  in  excess  of  what  he 
actually  furnished,  "with  intent  to  defraud 
and  deprive  the  county  of  its  money, "  etc. 
and  that,  "by  color  and  aid  of  the  false  and 
fraudulent  representations, "  he  did  steal 
the  said  sum.  Held,  that  the  indictment 
was  not  demurrable  for  failure  to  allege 
that  the  money  was  paid  defendant  in  re- 
liance on  such  false  representations. — Peo- 
ple V.  Rice,  18  N.  Y.  8. 161. 

Leases. 

See  Landlord  and  Tenant,  4-18. 
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XJBEL  AND  SLANDEB. 

liat  actionable. 

L  The  complaint  in  an  action  for  libel 
leged  the  publication  by  defendant  of 
e  following:  "Make  M.  Ttlie  plaintiff] 
torney  for  the  Tillage,  so  tnat  every  per- 
n  that  gets  spanked  on  the  ice  will  be 
>le  to  obtain  judgment  of  from  $1,000  to 
10,000  against  the  Tillage."  Held,  that 
lis.  haTingreference  to  an  attorney  at  law, 
libelona.— Hattice  t.  Wilcox,  18  N.  Y.  a 

to. 

.ctlons  for — Pleading. 

2.  The  complaint  in  an  action  for  libel 
tleged  the  publication  by  defendant  of  the 
MIowing:  "Make  M.  [the  plaintiff]  attor- 
ey  for  the  Tillage,  so  that  every  person 
bat  gets  spanked  on  the  ice  will  be  able 
3  obtain  judgment  of  from  $1,000  to  $10,- 
00  against  the  Tillage. "  Defendant's  an- 
wer  alleged  as  Justification  for  this  publi- 
:ation  that  in  suits  in  which  plaintiff  rep- 
esented  the  Tillage  Judgments  were  recoT- 
ired  against  it  for  $1,000  and  $4,000,  re- 
ipectiTely,  as  damages  for  injuries  from 
cy  sidewalks  and  defectlTe  streets.  Held 
.hat.  as  this  is  not  stated  to  be  a  partial  de- 
fense, it  must  be  deemed,  under  Code  OItII 
Proc.  N.  Y.  g  SOS,  to  be  pleaded  as  a  com- 
plete defense,  and  it  is  therefore  demurra- 
ble as  not  being  as  broad  as  the  charge 
it  seeks  to  justify.— Mattice  t.  Wilcox,  18 
N.  Y.  a  880. 

8.  Under  Code  CWil  Proc.  N.  Y.  §  635, 
which  proTides  that  the  complaint  in  an 
action  for  libel  need  not  state  any  extrinsic 
facts  for  the  purpose  of  showing  the  ap- 
plication to  plaintiff  of  the  defamatory 
matter,  "but  plaintiff  may  state  generally 
that  it  was  published  or  spoken  against 
him, "  a  complaint  is  anflScient  which,  after 
setting  out  toe  alleged  libelous  matter,  al- 
leges that  such  libePreferred  to  and  meant 
plaintiff."— MatUce  v.  Wilcox,  18  N.  Y.  8. 
S30. 
ETldenoe. 

4.  In  an  action  for  slander,  which  con- 
sisted in  sending  the  communication  com- 
plained of  to  certain  persons,  the  only 
eTidence  to  connect  defendant  with  the 
sending  of  such  communication  was  plain- 
tiff's opinion  that  the  envelope  and  circu- 
lar containing  it  were  directed  in  defend- 
ant's handwriting.  Defendant  denied  that 
he  bad  anything  to  do  with  them,  and  seT- 
erai  witnesses  testified  that  the  writing  was 
not  his.  Held,  that  it  was  not  error  to  di- 
rect a  verdict  for  defendant. — ^Hemmena  t. 
Nelson,  18  H.  Y.  &  175. 

UCENSB. 
Berooation. 

Pending  negotiations  looking  to  the  con- 
strnction  of  a  retaining  wall  between  the 


adjoining  lots  of  plaintifP  and  defendant, 
it  was  agreed  that  defendant  should  fur- 
nish the  ground,  and  that  plaintiff  should 
build  the  wall.  Thereupon  plaintiff  built 
the  wall  according  to  the  agreement.  Held, 
that  defendant  could  not  afterwards  with- 
draw the  license,  and  remoTe  the  wall. 
Distinguishing  Wiseman  t.  Lucksinger,  84 
N.  Y.  81.— Croasdale  t.  Lanigan,  13  K.  Y. 
a  81. 

LIENS. 

See,  also,  Judgment,  14;  Mechanic^  Llent. 
Of  attorney,  see  Attorney  and  OUent,  4 

On  proceeds  of  joint  enterprise. 

1.  A  letter  written  by  a  to  P.,  stating 
the  terms  of  an  agreement  between  M.,  S., 
and  P.  for  the  purchase,  shipment,  and  sale 
of  merchandise  as  a  Joint  enterprise,  profits 
to  be  dlTided  between  them  in  thirds,  was 
accepted  by  P.,  and  in  pursuance  of  the 
agreement  goods  were  shipped  to  him,  and 
sold  by  him.  Held,  that  the  application  of 
the  entire  proceeds  to  pay  the  indlTidual 
creditors  of  P.  was  not  authorized  by  the 
fact  that  he  had  carried  on  the  business  in 
his  own  name.  That  fact  was  merely  evi- 
dence in  favor  of  bis  creditors  that  be  was 
the  real  owner,  and  might  be  aToided  br 
testimony.—  Drexel  ▼.  Pease,  18  N.  Y.  8. 
774. 

9.  A  letter  written  by  8.  to  P.  stating  the 
terms  of  an  agreement  between  M.,  8.,  and 
P.  for  the  purchase,  shipment,  and  sale  of 
merchandise  as  a  Joint  enterprise,  profits 
to  be  divided  between  them  in  thirds,  was 
accepted  by  P.,  and  in  pursuance  of  the 
agreement  goods  were  shipped  to  him,  and 
sold  by  him.  Held,  that  a,  in  his  own 
right  and  as  assignee  of  M.,  was  entiUed, 
aa  against  creditors  of  P.  indlTidually,  to 
so  much  of  the  proceeds  of  such  goods  as 
was  owing  from  P.  for  the  shares  of  M. 
and  8.  in  the  Joint  enterprise. — Drexel  ▼. 
Pease,  18  N.  Y.  a  774. 

liife  Insurance. 

8ee  In$urane«. 

LIMITATION   OF    ACTIONS. 


When  statute  is  applicable. 

1.  Where  an  executor  pays  OTer  assets 
to  legatees  in  advance  of  the  final  settle- 
ment of  the  estate,  and  thereafter  a  judg- 
ment for  costs  is  recovered  against  tlSe  es- 
tate in  an  action  brought  by  him,  the  statute 
of  limitations  is  no  defense  to  proceedings 
to  compel  an  accounting  by  him,  brought 
by  the  judgment  creditor. — In  re  Darling's 
Estate,  18  N.  Y.  8.  788;  In  re  Mills.  Id. 

2,  An  action  for  money  paid  towards  the 
pnrchase  price  of  real  estate  ander  a  con- 
tract to  convey  it  not  barred  by  the  stat- 
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nte  of  IlmlUtions  If  broaght  within  Biz 
years  after  a  conveyance  by  the  yendor  to 
a  third  party.— Fogal  t.  Page,  18  K.  T.  & 
656. 

8.  An  action  brought  in  the  conrta  of 
New  York  by  the  administrator  of  a  per- 
son killed  on  a  British  ship  is  grounded  on 
Lord  Campbell's  act.  giving  a  right  of  ac- 
tion to  an  administrator  for  the  death  of 
his  intestate  caused  by  wrongful  act,  and 
is  barred  if  brought  after  the  expiration  of 
one  year  from  the  date  of  the  death, — the 
time  limited  by  that  statute,—  and  cannot 
be  maintained  thereafter,  though  Code 
Civil  Proc.  N.  Y.  S  1902,  fixes  the  period  of 
limitations  in  similar  cases  at  two  years. — 
Cayanagh  t.  Ocean  Hteam  Nav.  Co.,  18  N. 
Y.  8.  6^. 

Exceptions. 

4.  An  action  in  the  New  York  courts  by 
a  foreign  administrator  against  a  British 
corporation,  for  the  wrongful  death  of  his 
intestate  while  on  defendant's  ship  on  the 
high  seas,  was  dismissed  on  the  ground 
that  a  non-resident  plaintiff  cannot  sue  a 
foreign  corporation  for  a  cause  of  action 
arising  outside  of  the  state  limits.  Subse- 
quently  a  resident  of  New  York  was  ap- 
pointed administrator  d.  b.  n.,  and  he  in- 
stituted another  action  against  defendant 
more  than  a  year  after  the  death  of  his  in- 
testate,— the  limit  of  time  fixed  by  Lord 
Campbell's  act,— but  within  one  year  from 
the  dismissal  of  the  first  action.  Held,  that 
Code  Civil  Proc.  N.  Y.  §  405,  which  ex- 
tends the  period  of  limitations  for  one 
year  in  favor  of  a  plaintiff  whose  action, 
commenced  within  due  time,  has  been  ter- 
minated in  any  other  manner  than  by  a 
voluntary  discontinuance,  a  dismissal  of 
the  complaint  for  neglect  to  prosecute,  or 
a  final  judgment  on  the  merits,  will  not 
enable  plaintiff  to  maintain  the  action  after 
the  expiration  of  the  time  limited  in  the 
British  statute,  as  such  limitation  inheres 
in  the  right  of  action  itself,  and  does  not 
relate  merely  to  the  remedy. — Cavanagh 
V.  Ocean  Steam  Nav.  Co.,  18  N.  Y.  8.  HiO. 

Liqtildated  Damages. 

See  Damage*,  8,  4. 

liquor  Selling. 

See  Intoxicating  JJqwtrt. 

Magistrate. 

See  JutHoM  cf  ih»  P«ae». 

MALICIOUS    FKOSEOXTTION. 

Probable  cause. 

In  an  action  for  malicious  prosecution 
it  was  shown  that  one  E.  had  bought  gQods 


from  defendant,  and  paid  for  them  witli  m 
check  that  proved  to  be  forged.  He  Aft- 
erwards confessed,  and  stated  that  lie 
passed  the  check  at  the  instance  of  pl«tii- 
tiS,  who,  he  said,  had  forged  it  Plidntiff 
was  arrested  on  a  warrant  procured  by  de- 
fendant, and  some  of  the  goods  were  f  oond 
in  his  possession,  but  he  offered  no  expla- 
nation. He  was  presented  to  the  grand 
JuTT.  indicted  for  forgery,  and  acquitte<l. 
Bui,  that  there  was  probable  cause  for  tbe 
prosecution,  and  it  was  error  to  submit  tbe 
question  to  the  jury. — Molioy  T.  Lonf  !•!- 
and  Ry.  Co.,  18  N.  Y.  8.  882, 

MANDAMUS. 

Nature  of  writ. 

1.  Since  Laws  K.  Y.  1890,  c.  168.  requir- 
ing "police  officials"  to  tifike  a  certain 
oath  in  relation  to  their  interest  in  the 
mannfacture  and  sale  of  intoxicating  liq- 
uors, does  not  declare  the  offices  therein 
enumerated  vacant  by  reason  of  the  fail- 
ure of  the  officers  to  take  the  oath,  but 
merely  disqualifies  a  person  from  holding 
such  office,  and  furnishes  a  cause  of  for- 
feiture, mandamiis  to  fill  a  vacancy  will 
not  lie,  but  a  vacancy  can  be  created  onlj 
by  a  direct  proceeding  for  that  purpose. — 
People  y.  Board  of  Trustees  of  Mt.  Yemon, 
13  N.  Y.  8.  447, 
To  muniolpal  boards. 

S.  The  charter  of  the  city  of  Kingston 
(Laws  N.  Y.  1872,  c.  150,  §  11)  provides  that 
the  common  council  shall  convene  on  the 
Monday  following  the  election  of  city  of- 
ficers, examine  the  certificate  of  the  in- 
spectors of  election  filed  with  the  clerk, 
and  forthwith  determine,  declare,  and  cer- 
tify who  were  duly  elected  at  said  election. 
It  further  provioes  that  the  mayor  and 
aldermen  elected  at  the  said  last  election 
shall,  at  the  close  of  the  canvass  by  the  old 
council,  take  their  oaths  of  office,  and  the 
council  of  the  preceding  year  shall  there- 
upon be  dissolved;  and  section  SO  provides 
that  "tbe  common  council  shall  •  •  • 
be  the  judge  of  the  election  and  qualifica- 
tion of  its  own  members. "  Held,  that  the 
duties  of  the  new  council,  in  determining 
the  election  of  its  members,  are  judicial, 
and  not  ministerial,  and  that  mandamut 
will  not  lie  to  compel  them  to  seat  a  per- 
son returned  as  alderman -elect  by  the  in- 
spectors of  election. — Halloran  v.  Carter, 
18  N.  Y.  8. 214;  People  v.  City  of  Kingston, 
Id.;  Same  v.  Same,  Id.  816;  Brennan  y. 
Beck,  Id. 
To  register  of  deeds. 

8.  The  affidavit  to  obtain  a  peremptory 
mandamue  to  compel  a  register  to  receive 
satisfactions  of  mortgages,  and  discharge 
the  mortgages,  averred  Uiat  the  relator  was 
about  to  pay  off  the  mortgages,  and  that 
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the  mortgagees  were  ready  to  deliver  satis- 
factions tnereof ,  which  the  register  refused 
to  receive  lAecause  of  a  certain  objection, 
which  was  stated.  Held,  that  do  practical 
question  was  presented,  as  the  relator  was 
not  the  holder  of  any  satisfaction  piece  on 
which  he  could  demand  the  discharge  of 
the  mortgages,  and  a  mandamut  should  not 
be  granted.— People  v.  Fitzgerald,  18  N. 
Y.  8.  668. 

MABINE  INSUBANCE. 

Conditions  of  policy. 

1.  The  clause  in  a  cargo  policy  insuring 
advances,  which  was  accompanied  by  a 
freight  policy,  that  "it  is  understood  that 
freight  and  advances  insured  under  this 
policy  are  subject  to  the  terms  and  condi- 
tions of  freight  policy  attached  hereto, " 
does  not  imply  that  the  insurance  of  ad- 
vances are  not  subject  to  the  terms  of  the 
cargo  policy.— Phenix  Ins.  Co.  v.  Parsons, 
18  N.  Y.  S.  616. 

Void  policy — ^Action  to  recover  loss 
paid. 

3.  Under  an  agreement  with  the  owners 
of  a  vessel,  defendant's  advances  thereon 
were  to  be  insured  by  him  at  his  own  risk, 
and  he  procured  the  amount  thereof,  to- 
gether with  commissions,  on  procuring  a 
charter,  and  expenses  of  insurance,  to  be 
indorsed  at  advances  on  an  open  policy  he 
held  with  plaintiff,  not  informing  plaintiff 
that  the  owners  were  not  liable  in  case  of 
loss,  which  under  the  terms  of  the  policy 
vitiated  it.  The  company  paid  the  loss  ac- 
cruing, and  took  an  assignment  of  defend- 
ant's alleged  claim  against  the  owners, 
which  it  prosecuted.  Being  defeated,  it 
brought  action  against  defendant.  Htid, 
that  defendant  could  not  object  that  the 
payment  included  other  than  advances. — 
Phenix  Ins.  Co.  v.  Parsons,  18  K.  Y.  &  61S. 

Action  on  policy. 

8.  An  allegation,  in  an  action  on  a  ma- 
rine insurance  policy,  that  "there  still  re- 
mains a  loss  on  so  much  of  the  cargo  dam- 
aged as  aforesaid,  which  was  covered  by 
the  certificates  aforesaid, "  is  a  mere  con- 
dusion.- Weitin  v.  Union  Marine  Ins.  Co., 
18  N.  Y.  a  700. 

4.  A  complaint  in  an  action  on  a  policy 
of  marine  insurance,  or  certiflcates  cov- 
ered thereby,  is  fatally  defective  when  it 
fails  to  allege  that  the  policy  or  certificate 
covered  the  precise  loss  by  fire  and  water, 
or  that  when  the  loss  occurred  the  policy 
and  certificate  were  still  binding.— Weitin 
▼.  Union  Marine  Ins.  Co.,  18  N.  Y.  B.  700. 

Marriage. 

See  Dkorct;  Dover;  Su»band  and  Wift. 


MASTEB  Aim  SERVANT. 

Contract  of  hiring. 

1.  In  an  action  for  breach  of  contract  of 
employment,  evidence  of  plaintilTs  drunk- 
enness, by  which  he  is  incapacitated  to 
render  the  services  contemplated,  is  com- 
petent.—Brown  V.  Baldwin  &  Oleason  Co., 
18  N.  Y.  8.  898. 

2.  Where  one  is  employed  at  a  yearlv 
compensation  for  one  year,  and  Its  at  termi- 
nation continues  in  the  same  employment 
without  any  new  agreement,  the  hiring  is 
for  one  year  at  the  same  compensation. — 
Bacon  v.  Kew  Home  Sewing-Mach.  Co.,  18 
N.  Y.  8.  859. 

8.  Plaintiff  had  been  in  the  employment 
of  defendant,  a  dredging  corporation,  for 
the  season  of  1887.  In  January,  1888,  de- 
fendant's superintendent,  with  the  assent 
of  the  company's  manager,  wrote  plaintiff 
to  proceed  to  New  York  on  the  Monday 
following,  adding:  "  Wages  as  usual,  next 
spring,  $125."  Plaintiff  performed  his 
duties  without  objection  until  the  middle 
of  March,  when  he  was  discharged  by  the 
president  of  defendant.  A  by-law  of  de- 
fendant vested  the  power  of  employment 
in  the  executive  committee,  but  it  was 
proved  that  the  president  reserved  a  nega- 
tive over  that  authority,  and  that  he  had 
assented  to  plaintiff  being  sent  for.  Held, 
in  an  action  for  salary  for  the  other  months 
of  the  season,  that  the  question  whether 
plaintiff's  engagement  was  monthly  or  for 
the  season  was  for  the  jury. — Howell  v. 
Joseph  Edwards  Dredging  Co.,  13  K.  Y.  S. 
849. 
Compensation. 

4.  In  an  action  for  compensation  agreed 
to  be  paid  for  services,  it  is  immaterial 
whether  defendant  realized  any  profit  or 
value  from  the  services. — Rockwell  v. 
Hurst,  18  K.  Y.  8.  290. 
Discharge. 

6.  Plaintiff,  against  his  protest,  was  dis- 
charged, in  December,  from  defendant's 
service,  npon  the  ground  that  there  was 
nothing  for  him  to  do,  and  was  paid  up 
to  January  Ist.  His  contract  was  for  em- 
ployment until  April  1st.  It  was  also 
stated  to  him  that  if  anything  was  found 
for  him  to  do  it  should  be  given  him. 
Held,  that  a  tender  by  plaintiff  of  his 
services  on  January  1st  was  unnecessary 
to  hold  defendant  for  the  balance  of  the 
term.— Bacon  v.  New  Home  Bewing-Mach. 
Co.,  18  N.  Y.  8.  869. 

Negligence  of  master. 

6.  In  an  action  against  a  railroad  com- 
pany for  iiersonal  injuries,  it  appeared 
that  plaintiff,  who  was  employed  as  a 
"machinist's  helper, "  was  directed  by  de- 
fendant's foreman  to  couple  moving  cars, 
but  was  not  instructed  as  to  the  danger  or 
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u  to  the  proper  method  of  doing  the  work. 
H»ld,  that  it  was  a  question  for  the  jury 
whether  plaintiff's  injuries  resulted  from 
ignorance  and  from  lacli  of  instruction. — 
McDermott  t.  Kew  York  Cent.  A  H.  R 
R  Co..  18  N.  Y.  8.  486. 

7.  While  plaintiff's  intestate  was  en- 
p^aced  as  night  watchman  on  defendants' 
iDcloBed  pier,  his  principal  duty  being  to 
prevent  pilfering  by  river  thieves,  he 
foand  one  of  the  large  doors  of  the  pier 
open,  and  while  attempting  to  close  it  be 
received  injuries,  in  consequence  of  the 
defective  condition  of  the  door,  from 
which  he  died.  HM,  that  deceased  was 
acting  in  the  line  of  his  duty,  and  defend- 
ants were  liable. — Upton  t.  Bartlett,  18  N. 
Y.  B.  461. 

Negllgenoe  of  master— Defeotlre  ap- 

pllanoea. 

&  A  servant  may  assnmo'that  his  mas- 
ter's premises  and  appliances  are  safe,  and 
need  not  actively  inspect  them.— Rigdon 
y.  Alleghany  Lumber  Co.,  18  N.  Y.  8.  871. 

9.  A  walk  for  the  use  of  defendant's  em- 
ployes was  laid  along  a  trestle  from  which 
coal  was  unloaded,  and  was  supported  by 
braces  extending  from  the  bents  of  the 
trestle  near  the  ground.  A  wagon  driven 
on  a  road-way  maintained  by  defendant 
displaced  one  of  the  braces,  and  the  walk 
fell  with  plaintiff,  an  employe,  injuring 
him.  The  walk  had  only  been  built  three 
or  four  days,  and  there  was  no  evidence 
that  plaintiff  knew  of  the  danger  of  the 
braces  being  struck.  Held,  that  defend- 
ant's motion  for  a  nonsuit  was  properly 
overruled. — Sellick  v.  J.  Langdon  &Co.,  18 
N.  Y,  8.  858. 

10.  In  an  action  against  a  railroad  com- 
pany by  a  brakeman  for  injuries  caused  by 
a  defective  brake,  it  appeared  that  when 
plaintiff  attempted  to  set  the  brake  the  bolt 
that  secured  the  chain  to  the  brake-staff 
came  out.  causini;  plaintiff  to  fall  from  the 
car.  A  fellow-brakeman,  who  examined 
the  brake,  testified  that  there  was  no  nut 
on  the  bolt;  that  the  bolt  was  old  and 
rusty,  and  was  partially  riveted,  but  not 
suflBciently  to  hold  it  It  also  appeared 
that  the  car  had  been  inspected  at  tne  sta- 
tion which  the  train  had  just  left.  Held, 
that  defendant's  negligence  was  properly 
submitted  to  the  jury.  Distinguishing 
Bailey  v.  Railroad  Co.,  8  N.  Y.  8.  585.— 
Fahy  v.  Rome,  W.  &  O.  R  Co..  18  N.  Y. 
8.24. 

11.  Plaintiff,  a  longshore-man  of  some 
years'  experience,  while  working  for  de- 
fendant steam-ship  company,  was  directed 
by  its  stevedore,  with  another  workman, 
to  take  a  certain  four-wheeled  platform 
truck  to  the  deck  of  a  steam-ship,  and 
with  it  to  remove,  down  an  inclined  gang- 
way to  the  wharf,  certain  drums  of  caustic 


soda.  Two  such  drama,  weighing  600 
pounds  each,  were  placed  on  the  platform 
of  the  truck,  and  a  wooden  chock    was 

g laced  on  the  platform  in  front  of  tbem 
V  the  other  workman;  and,  on  his  telling 
plaintiff  to  go  ahead,  plaintiff,  taking  bold 
of  the  tongue  of  the  truck,  started  down 
the  gangway,  but  the  chock  slipped  for- 
ward, and  the  drums  rolled  off  the  truck 
and  down  the  gangway,  and  injured  plain- 
tiff. Held,  in  an  action  therefor  by  him 
against  defendant,  in  which  it  appesa«d 
that  the  truck  was  of  the  kind  in  common 
use  in  such  work,  and  was  In  good  order, 
and  that  similar  chocks  were  usually  placed 
in  front  of  such  drums  to  prevent  their  roll- 
ing, and  it  was  not  shown  that  any  such 
accident  had  happened  before,  although 
the  same  procedure  had  been  in  use  tor 
years,  that,  as  a  matter  of  law,  the  appli- 
ances used  were  reasonably  safe  and  suit- 
able; that,  although  plaintiff  had  never 
used  platform  trucks,  and  had  never 
trucked  drums  of  caustic  soda,  defendant 
was  not  bound  to  instruct  him  in  the  use 
of  the  truck,  or  to  give  him  notice  of  peril; 
the  risk,  whatever  there  was,  being  appar- 
ent.—McJampbell  T.  Cunard  S.  8.  Co.,  13 
N.  Y.  8.  288. 

IS.  In  an  action  against  his  employer  for 
personal  injuries,  plalntiCTs  evidence 
showed  that  while  he  was  climbing  out  of 
defendant's  ice-house  the  slat  of  the  lad- 
der of  which  he  had  hold  broke,  and  pre- 
cipitated him  a  number  of  feet  to  the  ice 
below,  and  hurt  him  badly.  He  failed  to 
show  that  the  ladder  was  not  sufficient 
when  built,  or  that  there  was  any  defect  of 
which  defendant  might  have  known.  He 
testified,  however,  that  the  slat  tplit,  and 
that  it  could  not  have  done  so  had  it  been 
properly  nailed.  Held,  that  there  was  not 
sufficient  evidence  to  go  to  the  jury. — 
Scborning  v.  Knickerbocker  Ice  Co.,  18  N. 
Y.  8.484 

18.  A  walk  for  the  use  of  defendant's 
employes  was  laid  along  a  trestle  from 
which  coal  was  unloaded,  and  was  sup- 
ported by  braces  extending  from  the  bents 
of  the  trestle  near  the  ground.  A  wagon 
driven  on  a  road-way  maintained  by  de- 
fendant displaced  one  of  the  braces,  and 
the  walk  fell  with  plaintiff,  an  employe, 
injuring  him.  Held,  that  defendant  can- 
not escape  liability  on  the  ground  that  the 
structure  was  built  by  plaintiff's  fellow- 
servants,  since  it  could  not  delegate  to  its 
servants  the  duty  of  building  safe  appli- 
ances.—SeUick  T.  J.  Langdon  &  Co..  IBN. 
Y.  8.  85a 

Negligence  of  Tlce-prlnoipaL 

14.  In  an  action  by  an  employe  for  in- 
juries alleged  to  have  been  caused  by  de- 
fective construction  of  defendant's  prem- 
ises, it  is  not  error  to  refuse  to  charge  that 


Digitized  by 


Google 


INDEX. 


1025 


the  Jary  mnat  usame  aa  a  matter  of  fact 
that  the  foreman,  nnder  whoso  orders 
plaintiS  was  working  when  injured,  was  a 
competent  man,  when  the  court  has  sub- 
mitted his  competency  to  the  Jury  in  a 
charge  to  which  there  was  no  exception, — 
Rigdon  ▼.  Alleghany  Lumber  Co..  18  N.  T. 
3.871. 

Negligence  of  fellow-serrants. 

15.  Plaintiff,  a  longshore -man,  while 
working  for  defendant  steam-ship  compa- 
ny, was  directed  by  its  stevedore,  with  an- 
other workman,  to  take  a  four-wheeled 
platform  truck  to  the  deck  of  a  steam-ship, 
and  remove,  down  an  inclined  gangway  to 
the  wharf,  certain  drums  of  caustic  soda. 
Two  drums  were  placed  on  the  platform  of 
the  truck,  and  a  wooden  chock  was  placed 
on  the  platform  in  front  of  them  by  the 
other  workman,  and,  on  his  telling  plain- 
tiff to  go  ahead,  plaintiff,  taking  nold  of 
the  tongue  of  the  truck,  started  down  the 
gangway,  but  the  chock  slipped  forward, 
and  the  drums  rolled  off  the  truck  and 
down  the  gangway,  and  injured  plaintiff. 
Held,  that  any  negligence  in  not  placing 
the  chock  with  proper  care,  or  in  not  leav- 
ing the  sling  with  which  the  drums  had 
been  hauled  from  the  hold  on  them  until 
they  reached  the  wharf,  was  uegllgence  of 
plaintiff's  fellow-workman,  for  which  de- 
fendant was  not  liable.— McCampbell  t. 
Cunard  a  6.  Co.,  18  N.  Y.  B.  288. 

Assumption  of  risks. 

16.  In  an  action  against  a  firm  of  con- 
tractors to  recover  for  the  death  of  one  of 
their  employes  by  falling  through  an  open- 
ing in  the  floor  of  a  building  into  which 
they  were  putting  the  iron-work,  it  ap- 
peared that  intestate  knew  of  the  existence 
of  the  hole,  and  voluntarily  chose  to  work 
near  it  to  save  labor.  Held,  that  the  com- 
plaint was  properly  dismissed,  even  though 
the  foreman  in  charge  of  the  work  was  in- 
competent, the  defendants  negligent  in  not 
:;ov6rlng  the  hole,  and  the  intestate  un- 
used to  the  work  he  was  engaged  in. — 
Schwartz  t.  Cornell,  18  N.  T.  &  856. 

Measure  of  Damages. 

See  Damagu, 

MECHANICS'  LIENS. 

Property  subject  to. 

1.  Laws  N.  Y.  1885,  c.  84S,  §  1,  provides 
:hat  a  mechanic  shall  have  a  lien  only  on 
:he  "interest in  land  "  of  the  party  for  whom 
srork  is  done,  "whether  owner  in  fee,  or 
}f  a  less  estate,  or  whether  lessee  for  a 
;erm  of  years, "  etc.  Plaintiff  fitted  certain 
luildings  of  defendant,  in  the  possession 
>f  leasehold  tenants,  with  steam  boilers 
tnd  piping,  and  then  claimed  a  lien,  nnder 
V.13N.Y.B. — 66 


the  statute,  on  the  tenant's  estate  in  the 
premises.  The  tenants  abandoned  and 
surrendered  their  lease,  and  the  defendant 
entered.  Held,  that  an  injunction  should 
not  be  granted  to  restrain  the  defendant 
owner  of  the  fee  from  using  the  said  boil- 
ers and  pipes,  because,  if  flxtores,  they 
were  not  covered  by  the  lien,  and,  if  part 
of  the  realty,  they  were  rightfully  in  his- 

Sossession    as    landlord. — Chamberlin    v. 
IcCarthy,  18  N.  Y.  8.  217. 

Conveyanoe  of  property. 

8.  The  owner  of  lots  upon  which  was  ar 
building  loan  mortgage,  deeded  them  to 
another  under  an  agreement  whereby  the 
latter  promised  to  erect  buildings  thereon, 
and  to  give  a  mortgage  to  secure  payment 
of  the  consideration,  and  the  grantor 
promised  to  advance  the  balance  due  on 
the  building  loan  mortgage.  The  grantor 
was  on  the  property  after  the  deed  was 
made ;  and  after  the  grantee  had  contracted 
with  plaintiff  to  do  part  of  the  work  in 
erecting  the  buildings,  the  grantor  took  a 
deed  back  from  the  grantee  through  a 
third  person,  on  default  in  the  payment  of 
the  mortgage  given  to  him  by  tne  grantee, 
and  in  consideration  of  the  release  by  the 
grantor  of  a  note  given  as  liquidated  dam- 
ai^es.  Held,  that  the  transaction  was  valid, 
and  did  not  show  fraud  as  to  mechanics 
and  material-men.— Altieri  t.  Lyon,  18  N. 
Y.  a  617. 

For  what  obtained. 

8.  Laws  N.  Y.  1885.  c.  842,  §  1,  provide 
that  the  interest  of  an  owner  of  land  shall 
not  be  liable  for  improvements  made  there* 
on,  unless  made  at  his  request  or  by  his 
consent.  HeUi,  that  a  judgment  enforcing 
a  mechanic's  lien  against  premises  in  the 
possession  of  a  purchaser  under  an  execu- 
tory agreement  could  not  be  sustained,  in 
the  absence  of  evidence  of  consent  on  the 
part  of  the  owner  or  his  agent  to  the  erec- 
tion of  the  buildings  on  account  of  which 
the  lien  was  claimed. — Rossi  v.  MacKellar, 
18  N.  Y.  a  887. 

Priority. 

4.  Mortgagees  In  a  mortgage  to  secure 
future  advances  nnder  a  building  loan 
agreement,  after  advancing  a  part  of  the 
amount,  on  the  filing  of  a  mechanic's  lien 
against  the  premises,  refused,  as  they  had 
a  right  to  do  under  the  agreement,  to  make 
further  advances.  An  agreement  was  then 
made  between  the  mortgagees,  the  mort- 
gagors, and  the  lienors  that  the  mortga- 
gees should  make  additional  advances,  and 
accept  orders  in  favor  of  the  lienors  and 
others,  payable  out  of  specified  install- 
ments, and  the  lienors  agreed  that  their 
lien  ^onld  be  subordinate  to  such  ad- 
vances. The  work  on  the  buildings  did 
not  proceed  far  enough,  on  these  advances. 
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to  render  the  Installments  specified  pay- 
able, and  a  further  agreement  was  made 
that  the  mortgagees  shoald  make  further 
advances,  to  be  used  for  work  on  the  build- 
ings, and  advances  on  a  second  mortgage, 
to  be  used  only  for  certain  specified  work 
thereon,  and  the  lienors  agreed  that  their 
lien  be  subordinate  also  to  these  advances. 
Such  advances  were  made  to  the  whole 
amount  at  the  first  mortgage,  and  a  part  of 
the  amount  of  the  second  mortgage,  and 
were  used  according  to  the  agreement;  but 
the  work  necessary  to  entitle  the  mortga- 
gors to  the  installments  specified  in  the  first 
agreement  was  never  completed.  Held, 
that  the  mechanic's  lien  was  postponed  to 
all  advances  made  for  the  completion  of 
the  buildings  under  the  first  mortgage,  un- 
less the  mortgagors  became  entitled  to  the 
installments  specified  in  the  first  agree- 
ment before  the  amount  of  that  mortgage 
bad  been  fully  advanced,  and  that  that 
mortgage  was  therefore  entitled  to  prior- 
ity, for  the  whole  amount  thereof,  over 
the  mechanic's  lien. — Lipman  v.  Jackson 
Architectural  Iron- Works,  18  N.  Y.  B.  384. 
Enforoement. 

6.  Mechanics'  Lien  Act  K.  Y.  1885,  g 
15  (Laws  1885,  c.  342,)  providing  that,  when- 
ever in  any  action  brought  under  the  pro- 
visions of  the  act  the  claimant  shall  fail 
for  any  reason  to  establish  a  valid  lien,  he 
may  recover  judgment  against  the  party  or 
parties  to  the  action  for  such  sum  as  may 
appear  to  be  due,  and  whicti  he  might  re- 
cover in  an  action  upon  a  contract  against 
the  said  party,  was  intended  to  allow  the 
mechanic  or  material-man  to  recover  a 
money  judgment  if  his  action  to  foreclose  a 
lien  was  defeated  by  reason  of  informality 
in  the  lien,  or  neglect  to  enforce  it  in  time. 
It  does  not  allow  a  recovery  against  others 
than  the  person  with  whom  the  contract  to 
furnish  labor  or  materials  was  made. — Al- 
tieri  v.  Lyon,  18  N.  Y.  8.  617 

6.  Under  Laws  1885,  c.  842.  §  6,  provid- 
ing that  a  mechanic's  lien  shall  not  be 
binding  for  a  longer  period  than  one  year 
after  its  filing  unless  within  that  time  an 
action  is  commenced  to  enforce  the  lien, 
or  "an  order  be  made  by  a  court  of  record 
continuing;  such  lien,  and  a  new  docket  be 
made  stating  such  facts, "  a  refiling  before 
the  expiration  of  the  first  year  continues 
the  lien  indefinitely  until  the  order  of  con- 
tinuance is  vacated,  or  the  lien  is  disposed 
of  in  one  of  the  other  manners  provided 
by  the  statute.— Bigelow  v.  Doying,  18  N. 

Y.  asoa. 

MIIilTIA. 

Oovemment  o£ 

1.  Under  Const.  U.  8.  art  1,  g  8,  snbds. 
15, 16,  giving  congress  power  to  provide 
for  calling  forth  the  militia  to  execute  the 


laws  of  the  Union,  suppress  insurrection, 
and  repel  invasion,  and  to  provide  for  or- 
ganizing, arming,  and  diclplining  the  mili- 
tia, and  for  "governing"  snch  part  of  them 
as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  states,  re- 
spectively, the  appointment  of  the  officers 
and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by 
congress,  the  only  instance  where  eovem- 
mental  powers  may  be  exercised  "by  the 
United  States  is  when  the  militia  shall  be 
employed  in  the  service  of  the  United 
States.  At  all  other  times  the  whole  gov- 
ernment of  the  militia  is  within  the  prov- 
ince of  the  state,  and  therefore  any  legis- 
lation which  the  state  may  adopt  relating 
to  the  government  of  the  militia  in  no  wise 
contracts  powers  conferred  upon  congress. 
as  lone  as  it  does  not  infringe  upon  the 
method  of  organization.— People  v.  Bill. 
13  N.  Y.  a  687. 

Disbanding. 

2.  The  writ  of  certiorari  will  not  lie  to  re- 
view the  action  of  the  governor,  as  com- 
mander in  chief,  in  disbanding  a  company 
of  the  militia,  under  the  provisions  of  the 
New  York  Militia  Code.— People  v.  Hill, 
13  N.  Y.  a  637. 

3.  The  provision  of  the  Military  Code  of 
New  York,  that  the  commander  in  chief 
shall  have  power,  inter  alia,  to  disband 
companies  of  the  national  guard  when- 
ever, in  his  Judgment,  the  efficiency  of  the 
state  force  will  be  therebvincreaaed,  is  not 
in  conflict  with  Const  N.  Y.  art  11,  §  5, 
prescribing  the  manner  in  which  commis- 
sioned officers  shall  be  removed. — People 
V.  Hill,  13  N.  Y.  a  18«. 

4.  Nor  is  it  in  conflict  with  Const  U.  a 
art  1,  S  8,  empowering  congress  to  call 
forth  the  militia,  and  provide  for  their 
government  while  in  the  service  of  the 
United  States;  for  Bev.  St  U.  a  §  1830. 
provides  that  the  "militia  of  each  state 
shall  be  arranged  into  divisions  *  •  * 
and  companies,  as  the  legislature  of  the 
state  may  direct  "—People  v.  Hill,  IS  N. 
Y.  a  186. 

6.  Const.  N.  Y.  art  11.  §  6.  providing 
that  no  commissioned  ofllcer  shall  be  re- 
moved from  office  unless  by  the  senate,  on 
the  recommendation  of  the  governor,  stst- 
iug  the  ground  on  which  such  removal  is 
recommended,  or  by  the  decision  of  a  coart- 
martial  pursuant  to  law,  does  not  apply 
where  the  officer  has  been  simply  relisTed 
of  his  command. — People  v.  Hill,  IS  N.  Y. 
8.687. 

6.  One  who  received  his  commission 
when  Military  Code  N.  Y.  §§  7,  44,  (Lsws 
1888,  c.  299,)  were  in  force,  providing  for 
disbanding  organizations  of  the  militia, 
and  rendering  their  officers  supernnmerarv, 
is  chargeable  with  knowledge  of  those  pro- 
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vigions.  and  cannot  complain  of  the  Bubse- 
quent  disbandment  of  his  company. — Peo- 
ple V.  Hill,  18  N.  Y.  8.  186. 

7.  Military  Code  N.  Y.  §  49,  providing 
that  commissioned  officers  of  the  militia 
shall  not  be  discharged  except  after  notice 
and  hearing,  does  not  apply  where  the  dis- 
cbarge results  from  the  disbandment  of  a 
company  by  the  commander  in  chief. — 
People  y.  mil,  18  N.  Y.  8. 188. 

Minor. 
See  Guardian  and  Ward. 

MOBTGAGES. 

See,  also,  Ohalta  Mortgagf. 

ForecloBtire. 

1.  At  the  time  of  foreclosing  a  mort- 
gage, the  person  appearing  by  the  record 
to  l)e  the  owner  of  the  property  had  con- 
veyed it,  and  the  grantee  had  again  con- 
veyed, and  she  and  her  grantee  had  Joined 
in  a  lease  of  a  building  on  the  premises 
to  a  tenant,  vho  went  into  possession  be- 
fore the  complaint  or  notice  of  pendency 
of  the  action  was  filed  in  the  foreclosure 
suit.  Neither  of  the  grantees  nor  the 
tenant  was  made  a  party  to  the  action. 
Held,  that  the  tenant  could  not  be  removed 
and  possession  given  to  the  purchaser  at 
the  sale  in  foreclosure  by  any  proceeding 
in  the  action,  and  the  purchaser  was  en- 
titled to  be  relieved  from  his  bid.  — 
Welsh  v.  Schoen,  18  N.  Y.  8.  71. 

2.  The  possession  of  the  tenant  was  no- 
tice to  plaintiff  of  the  title  of  the  lessor 
and  of  the  tenant— Welsh  v.  Schoen,  18 
N.  Y,  &  71.  • 

8.  At  the  time  of  foreclosing  a  mort- 
gage, the  person  appearing  by  the  record 
to  be  the  owner  of  the  property  had  con- 
veyed it,  and  the  grantee  had  again  con- 
veyed, and  she  and  her  grantee  had  Joined 
in  a  lease  of  a  building  on  the  premises 
to  a  tenant,  who  went  into  possession  be- 
fore the  complaint  or  notice  of  pendency 
of  the  action  was  filed  in  the  foreclosure 
suit.  Neither  of  the  grantees  nor  the 
tenant  was  made  a  party  to  the  action. 
Held,  that  Code  Civil  Proc  N.  T.  g  1671, 
providing  that  a  person  whose  convey- 
ance or  incumbrance  is  recorded  after  the 
tiling  of  notice  of  pendency  of  such  an 
action  shall  be  bound  by  all  the  proceed- 
ings thereafter  taken  in  it,  to  the  same  ex- 
tent as  if  he  was  a  party,  did  not  apply 
to  a  purchaser  or  incumbrancer  in  pos- 
session.—Welsh  V.  Schoen,  18  N.  Y.  8.  71. 

4.  In  an  action  to  foreclose  a  first  mort- 
gage, it  was  stipulated  by  the  various  par- 
ties interested  that,  instead  of  selling  suf- 
ficient of  the  property  only  to  satisfy  the 
first  mortgage,  the  entire  premises  should 
be  sold  in  different  parcels,  so  as  to  realize 


safflclent  to  pay  the  second  mortgage  and 
any  other  liens  that  might  exist.  Owing  to 
the  refusal  of  some  of  the  bidders  to  com- 
plete their  purchase,  the  amount  realized 
by  the  sale  was  insufficient  to  pay  the 
whole  amount  due  on  the  second  mort- 
gage. Beld,  that  the  holder  of  such  second 
mortgage  was  not  estopped  by  reason  of 
such  stipulation  from  bringing  an  action 
to  foreclose  his  mortgage  for  the  balance 
due  thereon,  and  that  he  was  not  bound  to 
proceed  in  the  former  suit  in  which  he  was 
a  defendant  to  compel  the  bidders  to  com- 
plete their  purchase;  that  duty  devolved 
either  upon  the  first  mortgagee  or  the 
ownerof  the  equity  of  redemption. — Jarris 
V.  Chapin,  18  N.  Y.  &  698. 

Bale. 

6.  A  referee  appointed  to  conduct  a  sale 
of  land  on  mortgage  foreclosure  must  de- 
termine the  time  when  the  sale  shall  take 
place;  and  where,  at  the  time  and  place 
advertised  for  the  sale,  plaintiff's  attorney, 
without  authority  from  the  referee,  or- 
ders the  sale  to  be  postponed  on  account 
of  the  latter's  absence,  the  sale  must  be  re- 
advertised  by  the  referee. — Shepard  v. 
Whaley,  18  ISf.  Y.  8.  632. 

6.  Code  Civil  Proc.  N.  Y.  §  2887  et  seq., 
regulating  ordinary  foreclosure  proceed- 
ings, do  not  supersede  the  special  statutes, 
(Laws  N.  y,  1887,  cc.  2,  150;  8  Edm.  St. 
at  Large,  76,  76,;  providing  for  the  loan 
on  mortgage  by  the  state  loan  commis- 
sioners of  certain  surplus  money  of  the 
United  States  treasury,  and  prescribing 
the  mode  of  foreclosure  of  such  mortgages; 
and  under  these  statutes  the  commission- 
ers are  not  required  to  give  notice  of  sale 
to  the  mortgagor  or  occupanL — Barley  v. 
Roosa,  18  NT  Y.  a  209. 

7.  In  ejectment,  plaintilfs  claimed  26 
acres  of  land  under  a  deed  from  the  pur- 
chaser thereof  in  foreclosure.  Defendant 
held  the  property  under  a  prior  deed  from 
the  mortgagor's  grantee, who  had  assumed 
payment  of  the  mortg^e.  The  evidence 
showed  that  14  of  the  25  acres  were  not 
covered  by  the  mortgage.  The  mortgage 
covered  a  farm  including  several  parcels 
of  land,  but,  by  an  adjudication  in  a  former 
action  between  the  different  owners  there* 
of,  the  loan  commissioners,  mortgagees, 
were  directed  to  foreclose  as  to  the  25 
acres  only.  Held,  that  the  loan  commis- 
sioners were  Justified  in  advertising  for  sale 
the  26  acres  only,  and  that  the  fact  of  14 
acres  thereof  not  being  covered  by  the 
mortgage  did  not  render  the  foreclosure 
sale  void.— Barley  v.  Roosa,  18N.Y.  S.  209. 

8.  In  an  action  to  foreclose  a  mortgage 
made  in  IS-iS  by  one  C,  a  sailor,  who 
left  tliL  countrv  shortly  thereafter,  and 
was  never  heard  from  since,  such  peraon 
waa  mado  deftndant,  and  also  all  peraoos 
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unknown  having  an  interest  in  the  prem- 
ises, being  described  as  the  wife,  widow, 
heirs  at  law,  devisees,  grantees,  assignees, 
or  next  nf  kin  of  C,  and  tbeir  respective 
hasbands  and  wives,  whose  names  were 
alleged  to  be  nnknown.  Held,  that  such 
desiirnaiion  was  sufBclent,  and  the  pur- 
chaser at  the  sale  could  not  refuse  to  com- 
plete his  purchase  on  the  ground  that 
judgment  could  not  be  rendered  against 
the  alleged  unknown  owners  without  some 
evidence  that  they  were  in  fact  unknown 
or  absentees,  or  that  C.  died  without  heirs 
at  law  or  next  of  kin,  under  Code  Civil 
Proc  N.  Y.  §  451.  which  provides  that, 
where  the  plaintifl  demands  judgment 
against  an  unknown  person,  he  may  desig- 
nate that  person  as  unknown."  adding  a 
description  tending  to  identify  him,  and 
that  the  "person  intended  is  thereupon  re- 
garded as  a  defendant  in  the  action,  and  as 
suflSciently  described  therein  for  all  pur- 

Soses, "  etc, — Moran  v.  Conoma.  18  N.  Y. 
.625;  InreLoeb.Id. 

Foreclosure — Beaale. 

9.  Tbe  papers  on  a  motion  for  a  resale  of 
property  sold  under  a  mortgage,  and  hid 
in  for  plaintiff,  are  properly  served  on  the 
attorney  for  plaintifl  in  the  foreclosure 
suit,  though  plaintifl  conveyed  tbe  prop- 
erty to  a  toira  person.— Bonnett  v.  Brown. 
18  N.  Y.  8.  895. 

10.  On  a  motion  for  a  resale  of  land  sold 
nnder  a  mortgage,  it  appeared  that  the  at- 
torney for  plaintiff  in  the  foreclosure  suit 
had  been  attorney  for  the  owner  of  the 
mortgaged  premises,  and  that  he  told  her 
husband  there  would  be  no  deficiency  judg- 
ment. Plaintiff's  attorney  testified  that 
he  made  arrangements  to  have  $25,500 
bid  at  once,  but  was  dissuaded  from  doing 
•o  by  the  owner  and  her  husband,  on  the 

f  round  that,  "if  the  bidding  was  started  at 
35.600.  there  would  not  be  another  bid. " 
The  property  was  bid  in  for  plaintiff  for 
$18,000,  leaving  a  deficiency  in  the  mort- 
gage debt  of  over  $7,000.  Plaintiff  con- 
veyed tbe  premises  to  one  M.  for  $18,000. 
There  was  only  one  bidder  at  the  sale,  and 
an  adjournment  was  refused.  Held,  that  a 
resale  was  properly  ordered. — Bonnett  v. 
Brown,  18  N.  Y.  8.  895. 

MUNICIPAL  COEPOKA- 
TIONS. 

Officers  and  agents. 

1.  Under  Laws  N.  Y.  1888,  c.  119;  Id.  c 
688.  tit.  22,  S  29,  (Brooklyn  city  charter;) 
and  Laws  N.  Y.  1887,  c,  708,— conductors 
on  tbe  Brooklyn  bridge,  who  were  soldiers 
in  the  war  of  the  Rebellion,  and  honorably 
discharged,  roust  be  notified  of  all  charges 
against  them  before  being  removed  from 
their  positions.    Held,  on  mandamu*  to  re- 


instate such  a  Midler,  who  had  been  re- 
moved from  such  position  as  conductor 
without  a  hearing,  tnat,  as  he  was  entitled 
to  a  hearing  without  regard  to  the  merits 
of  his  case,  an  order  for  a  hill  of  particu- 
lars waa  unnecessary,  and  should  be  re- 
versed.—People  V.  STowell,  18  N.  Y.  8.  817. 

2,  Under  the  provision  of  the  New  York 
citv  consolidation  act,  (Laws  N.  Y.  188S,  e. 
410. 1 215,)  that  "the  law  department  aball 
have  charge  and  conduct  of  all  the  law  bna- 
iness  of  the  cit^  and  ita  departments,  and 
of  all  law  business  in  which  the  city  of 
New  York  shall  be  interested, "  an  appli- 
cation by  the  city  to  acquire  title  to  real 
estate  for  public  purposes  must  be  made  by 
and  through  tbe  cqrooration  counaeL — In 
re  Lorillard,  18  N.  YTS.  88. 

8.  While  under  suspension  without  pay, 
an  inspector  executed  a  written  agreement 
with  tne  aqueduct  commissioners,  reciting 
his  previous  appointment,  and  thereby 
agreeing  that  "if  he  is  suspended  or  dis- 
charged, for  any  cause  whatever,  while  in 
the  employ  of  auch  commission,  •  •  • 
his  pav  as  such  inspector  shall  cease  from 
and  after  the  time  of  such  suspension,  sub- 
ject to  the  direction  "  of  the  commission 
ers.  Beld,  that  he  was  estopped  from 
claiming  the  invalidity  of  the  agreement 
as  to  any  period  of  suspension  following 
its  execution. — Emmitt  v.  City  of  New 
York,  18  N.  Y.  8.  887. 

4.  The  aqueduct  commissioners  of  the 
city  of  New  York,  under  Laws  N.  Y.  1883, 
c.  490.  which  authorizes  them  to  appoint 
and  fix  the  compensation  of  inspectors  of 
tbe  work  of  constructing  the  aqueduct, 
have  no  power  to  suspend  such  am  in- 
spector without  pay,  there  being  no  pro- 
vision in  the  statute  for  auch  suspension; 
and  an  inspector  may  recover  pay  for  the 
time  during  which  he  was  so  suspended. 
Following  Mullen  v.  Mayor,  eta,  12  N.  Y. 
8.  269.— Emmitt  T.  City  of  New  York,  18 
N.  Y.  a  887. 

Police  department. 

5.  Though  an  alderman  of  the  city  of 
Hudson,  as  a  member  of  the  common  coun- 
cil, shares  In  the  power  of  that  body  nnder 
Laws  N.  Y.  1873,  c.  468,  §§  19,  27,  29,  to  ap- 
point and  remove  policemen,  he  is  not  a 
police  oflScial  within  the  meaning  of  Laws 
N.  Y.  1890,  c.  168,  g  1.  making  it  a  crime 
for  such  officials  to  be  interested  in  the 
manufacture  and  sale  of  spirituous  liquors. 
—People  V.  Hannon.  18  N.  Y.  8.  117. 

6.  The  mayor  of  Hudson  not  being  one 
of  the  officials  designated  in  Laws  JN.  Y. 
1890,  c.  163,  §§  1, 8,  was  not  obliged  to  take 
the  test  oath  required  of  such  officials  by 
section  8  of  the  same  act. — ^People  t.  Gregg, 
18  N.  Y.  8. 114. 

7.  Ml  Vernon  village  charter,  (Laws  K. 
Y.  1887.  c.  544,)  tit  8,  §  1,  imposes  on  the 
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yillage  truBtees  the  duty,  inter  alia,  of  ap- 
prehending and  panishing  drsorderly  per- 
sons. Section  6 authorizes  them  to  appoint 
extra  police  constables  and  night  watch- 
men. Held,  that  such  powers  are  vested 
in  the  trustees  as  a  board,  and  not  as  indi- 
viduals, and  they  are  not  within  Laws  liT. 
T.  1890,  0.  168,  requiring  "police  officials" 
to  take  a  certain  oath  in  relation  to  their 
interest  in  the  manufacture  or  sale  of  in- 
toxicating liquors. — People  v.  Board  of 
Trustees  of  Mt.  Vernon,  18  N.  Y.  S.  447. 

8.  Laws  N.  Y.  1887,  c.  848,  divided  pa- 
trolmen into  three  grades.  Those  who 
had  served  three  years  and  over  were  in  the 
first  class;  those  who  had  served  one  year, 
and  less  than  three,  were  in  the  second 
grade;  and  those  who  had  served  less  than 
one  year  were  in  the  third  grade.  The  re- 
vised charter  of  the  city  of  Brooklyn  (Laws 
N.  Y.  1888,  c.  683)  provides  (title  11,  §  5) 
that  patrolmen  who  have  served  three 
years  shall  be  members  of  the  first  grade; 
that  those  who  have  served  for  less  than 
three  years  and  more  than  one  year  shall 
be  in  the  second  grade;  and  all  others  shall 
be  in  the  third  grade;  and  that,  whenever 
any  of  the  third  grade  shall  have  done  serv- 
ice therein  for  one  year  be  shall  be  ad- 
vanced to  the  second  grade;  and  whenever 
any  of  the  second  grade  shall  have  done 
service  therein  for  one  year  he  shall  be  ad- 
vanced to  the  first  grade.  By  the  act  of 
revision  the  commissioners  were  not  i>er- 
mitted  to  make  any  change  in  the  existing 
laws.  Beld,  that  a  patrolman  appointed 
in  Hay,  1887,  became  a  member  of  the  sec- 
ond grade  on  July  1,  1888,  and  of  the  first 
grade  on  July  1, 1889;  and  that,  the  act  be- 
ing mandatory,  his  acceptance  of  the  sal- 
ary of  a  lower  grade  was  not  a  waiver  of 
his  right  to  recover  the  difference. — Mee- 
ban  V.  City  of  BrooklTU,  13  N.  Y.  8.  563. 

Dismissal  Itom  force. 

9.  A  police  officer,  having  fallen  while 
chasing  an  offender,  entered  a  liquor  saloon 
for  the  alleged  purpose  of  cleaning  his 
clothes.  Some  witnesses  testified  that  be 
did  not  appear  affected  by  any  stimulant 
whatever;  others,  who  observed  him  as  be 
was  taken  to  and  after  his  arrival  at  the 
station-house,  testified  that  he  was  so  much 
intoxicated  as  to  be  unfit  for  duty,  and  he 
did  not  then  attempt  to  excuse  his  condi- 
tion. His  Bubsec^uent  testimony,  corrobo- 
rated by  his  physician,  established  that  he 
had  that  day  taken  medicine  containing 
stimulating  properties.  Held,  that  the 
Judgment  dismissing  him  should  be  af- 
firmed. Following  People  v.  French.  119 
N.  Y.  493, 23 N.  E.  1058.  Brady,  J.,  dissent- 
ing.—People  v.  MacLean,  13  N.  Y.  S.  225. 

10.  Relator  was  dismissed  from  the  po- 
lice force  for  intoxication.  The  police 
surgeon  and  two  other  witnesses  testified 


that  he  was  under  the  influence  of  liquor. 
The  proof  in  relator's  favor  was  -negative 
in  character.  The  answer  of  relator  was 
that  he  had  taken  a  single  drink  of  whisky 
before  going  to  bed.  Held,  that  the  order 
of  dismissalwould  not  be  reversed. — ^Peo- 
ple V.  MacLean,  18  N.  Y.  S.  341. 

11.  Degrees  of  intoxication  cannot  be 
considered  by  the  general  term  in  review- 
ing the  dismissal  of  a  patrolman  from  the 
police  force  upon  a  charge  of  being  intox- 
icated and  unfit  for  duty. — People  v.  Mo- 
Clave,  18  N.  Y.  S.  840. 

13.  Relator  was  discharged  from  the  po- 
lice for  drunkenness.  The  sergeant  in 
charge  testified  that  relator  could  not  an- 
swer intelligently,  and  "staggered  some, " 
and  was  unfit  for  duty.  Another  sergeant 
testified  that  from  the  appearance  of  re-  ' 
lator,  his  thick  speech,  manner  of  walking, 
and  the  smell  from  his  breath,  he  conclud- 
ed that  he  was  drunk.  The  police  surgeon 
testified  that  he  was  under  the  influence  of 
liquor  to  the  extent  of  requiring  some  few 
hours'  sleep  to  work  it  off.  Relator 
claimed  that  he  had  only  drank  a  prepara- 
tion for  malaria.  The  physician  who  sup- 
plied the  preparation  testified  that,  prop- 
erly taken,  it  would  not  produce  a.  dazed 
condition,  but  too  much  would  make  re- 
lator a  little  stupid.  Five  witnesses,  two 
of  whom  bad  not  particularly  noticed  re- 
lator, testified  that  they  did  not  consider 
him  drunk.  Held,  that  his  dismissal  must 
be  sustained. — People  v.  French,  13  N.  Y. 
S.  337. 

18.  Relator  was  discharged  from  the  po- 
lice force  on  a  charge  of  being  absent 
without  leave.  He  testified  that,  being 
free  from  duty,  he  went  to  see  his  rela- 
tives, and  was  taken  ill;  but  no  effort  was 
made  by  him  to  get  the  certificate  of  the 
police  surgeon,  which  the  rules  of  the 
board  called  for  under  such  circumstances. 
Held,  that  relator  was  properly  dismissed. 
—People  V.  McClave.  18  N.  Y.  8.  840. 

14.  Relator  was  discharged  from  the 
police  force  for  absence  from  his  post  and 
drunkenness.  There  was  testimony  that 
when  relator  was  found  off  his  post  his 
breath  smelt  of  liquor,  his  gait  was  un- 
steady, and  he  did  not  answer  coherently. 
Relator's  explanation  was  that  he  became 
dizzy,  and  that  his  condition  was  caused 
by  medicine  given  him  by  a  druggist,  who 
stated  of  what  the  compound  consisted, 
and  that  it  would  not  produce  intoxication 
unless  a  man  had  a  very  weak  stomach. 
The  police  surgeon  testified  that  he  did  not 
think  the  ingredients  mentioned  would 
produce  the  condition  in  which  he  found 
relator.  Relator  did  not  explain  his  con- 
dition when  found  off  his  post,  or  after 
that,  when  he  was  in  the  police  station, 
nor  did  he  report  himself  sick.  He:d,  that 
the  action  of  the  commissioners  should  be 
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aflarmed.— People  t.  MacLean,  18  N.  Y.  S. 
842. 

15.  At  the  trial  of  a  policeman  for  intox- 
ication, testimony  of  witnesseB  that  in  their 
Judgment  defendant  was  intoxicated  is  nn- 
objectionable  where  the  opinion  is  limited 
to  what  the  witnesses  saw. — People  ▼.  Mao- 
Lean.  13  N.  Y.  8.  677. 

16.  The  general  term  cannot  interfere 
with  the  action  of  the  police  commissioners 
in  dismissing  a  policeman  for  insubordi- 
nation,  where  the  claim  is  made  that  be 
was  insane  at  the  time  of  the  acts  com- 
plained of,  unless  it  so  conclusively  ap- 
pears that  his  condition  of  mind  was  snch 

.  as  to  render  him  irresponsible  for  bis  acts 
that  the  court  would  reverse  the  verdict  of 
a  jury.— People  ▼■  MacLean,  18  N.  Y.  B. 
685. 

Fire  department. 

17.  At  the  time  of  the  service  upon  a 
New  York  city  fireman  of  charges  against 
him  with  specifications,  he  was  ordered  to 
report  next  day  at  headquarters.  On  his 
doing  so  the  fire  commissioners  proceeded 
with  the  trial  of  the  charges,  without  ob- 
jection on  his  part,  giving  him  full  oppor- 
tunity for  defense.  Seld  th&t,  on  certiorari 
to  review  their  decision,  it  was  too  late  for 
him  to  object  that  he  had  noproper  notice 
of  trial.— People  ▼.  Purroy,  13  N.  Y.  a  119. 

Contracts. 

18.  A  contract  made  in  1865  with  a  city 
to  regulate  and  grade  a  certain  street 
authorized  the  city  to  declare  the  work 
abandoned  if  not  satisfactory,  and  relet  the 
contract,  the  contractor  to  pay  any  excess 
should  ttie  work  be  let  at  a  greater  expense, 
and  to  be  paid  the  difference  if  the  expense 
were  less.  In  1871  the  city  declared  the 
work  abandoned.  Nothing  was  done  until 
1877,  when  a  contract  was  made  with  an- 
other contractor  for  "regulating,  grading, 
and  setting  curb  and  gutter  stones,  and 
flagging  sidewalks"  in  the  same  street,  at 
a  price  considerably  less  than  that  of  the 
first  contract.  Held,  that  these  facts  did 
not  show  such  a  reletting  or  continuance 
of  the  first  contract  as  to  give  the  first  con- 
tractor a  cause  of  action. — Ferdinand  v. 
City  of  New  York,  18  N.  Y.  S.  226. 

19.  A  contract  with  a  city  for  the  con- 
struction of  a  sewer  provided  that  the  vrork 
should  be  commenced  on  such  day  as  the 
commissioner  of  public  works  should  des- 
ignate, and  be  completed  within  60  days 
thereafter,  excluding  the  time  during 
which  work  might  be  delayed  by  difflcuH 
ties  that  could  not  be  foreseen  or  avoided, 
or  by  any  act  or  omission  of  the  city,  "all 
of  which  shall  be  determined  by  the  said 
commissioner  of  public  works,  who  shall 
certify  to  the  same  In  writing.  "  Held,  that 
the  obtaining  of  such  certificate  was  not  a 
condition  precedent  to  the  maintenance  of 


an  action  to  recover  moneys  earned  under 
the  contract  Following  Dady  v.  Minror. 
etc.,  10  N.  Y.  a  819.— Toopv.  City  of  New 
York,  18  N.  Y.  a  280. 

20.  A  bond  given  to  secure  the  perform- 
ance of  a  contract  to  construct  a  sewer  was 
conditioned  to  pay  the  excess  in  tbe  ex- 
pense on  completion  of  the  contract  by  tbe 
commissioner  of  public  works,  "on  notice 
from  the  commissioner  of  the  excess  so 
due. "  Held,  that  the  failure  of  the  com- 
missioner to  give  the  contractor  notice  of 
the  amount  he  was  required  to  pay  was 
ground  for  a  nonsuit  in  an  action  on  the 
bond.— City  of  New  York  ▼.  Reilly,  18  K. 
Y.  8.  621. 

21.  A  contract  to  construct  a  sewer  pro- 
vided that  the  contractor  should  commence 
the  wo>k  "on  such  day  and  at  snch  place 
or  places  as  the  said  commissioner  [of^ pub- 
lic works]  may  designate,  and  progress 
therewith  so  as  to  complete  the  same  on  or 
before  the  expiration  of  twenty-three  days 
thereafter. "  It  also  provided  that,  if  the 
commissioner  should  be  of  the  opinion 
that  the  work  was  unnecessarily  delayed, 
he  might  notify  the  contractor  to  discon- 
tinue the  same,  and  complete  it  himself, 
and  charge  any  excess  in  the  expense  to 
the  contractor.  Held,  in  an  action  upon  a 
bond  given  to  secure  the  performance  of 
the  contract,  that  until  the  commissioner 
had  designated  the  time  and  place  to  com- 
mence work  the  contract  time  did  not 
commence  to  run,  although  the  mntractor 
had  voluntarily  proceeded  with  the  work. 
—City  of  New  York  v.  Reilly,  18  N.  Y.  & 
521. 

Defeotlve  streets. 

22.  The  trial  judge,  having  instructed 
the  jury  that  it  was  the  absolute  duty  of 
defendant  to  keep  its  streets  in  a  reason- 
ably safe  condition  for  travel,  in  response 
to  defendant's  request  further  charged  that 
defendant  was  not  required  to  keep  tbe 
streets  in  an  absolutely  safe  condition,  but 
must  use  proper  care  and  vigilance  to  keep 
the  streets  in  a  reasonably  safe  condition 
for  travel.  Held,  that  the  first  instruction, 
taken  in  connection  with  the  further 
charge,  was  not  an  erroneous  statement  of 
the  law,  and  presented  the  question  fairly 
to  the  jury.  Landon,  J.,  dissenting.— Fox 
V.  Village  of  Lansingburgh,  13  N.  Y.  a  174. 

23.  Kvidence  showing  the  length  of  time 
certain  obstructions  had  been  upon  tbe 
sidewalk  of  the  defendant  is  admissible  as 
presenting  a  proper  question  for  tbe  jury 
upon  the  point  of  negligence  of  defend- 
ant.— Fox  V.  Village  of  Lansingburgh,  13N. 
Y.  a  174 

24.  At  a  second  trial  of  an  action  for  per- 
sonal injuries  sustained  by  a  fall  on  de- 
fendant's sidewalk,  a  judgment  on  a  ver- 
dict for  plaintiff  on  the  first  trial  having 
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been  reversed  upon  appeal  on  the  ground 
tbat  the  evidence  was  insuflScient  to  «U8- 
tain  the  verdict,  the  only  additional  evi- 
dence was  tbat  there  was  a  ridge  in  the 
'walk,  formed  by  two  small  flag-stones  near 
-where  plaintiff  fell,  covered  with  snow  and 
ice,  but  it  did  not  appear  that  plaintiff 
slipped  upon  this  ridge.  Held,  that  a  dis- 
missal of  the  complaint  was  proper. — 
Kaveny  y.  City  of  Troy,  18  N.  Y.  8.  318. 

25.  In  an  action  against  a  city  for  per- 
sonal injuries  sustained  by  driving  at  night 
■gainst  building  material  lawfully  piled  in 
the  street,  it  is  for  the  jury  to  say  whether 
the  absence  of  a  guard,  or  any  other  lights 
than  the  street-lamps,  was  negligence  on 
the  part  of  the  city.— McDonald  v.  City  of 
Troy,  18  N.  Y.  S.  885. 

26.  In  an  action  against  a  city  for  per- 
sonal injuries  from  a  defective  street,  an 
instruction  for  defendant  that  a  verdict 
for  it  on  the  ground  of  plaintiff's  failure  to 
present  his  claim  to  the  comptroller  will 
not  prevent  plaintiff's  bringing  another 
action,  is  properly  refused  as  immaterial. 
—McDonald  v.  City  of  Troy,  18  N,  Y.  S. 
885. 

27.  When  a  city  charter  requires  that  all 
claims  against  the  city  for  personal  inju- 
ries shall  be  presented  to  the  comptroller, 
it  is  sufficient  if  the  original  claim  is  offered 
to  the  comptroller,  and,  with  his  consent, 
a  copy  left  with  him.— McDonald  v.  City 
of  Troy,  18  N.  Y.  8.  885. 

Public  improTements. 

28.  Laws  N.  Y.  1886,  c.  835,  annexing  the 
town  of  New  Lots  to  the  city  of  Brooklyn, 
authorized  the  mayor  and  other  officers  of 
the  city  to  purchase  the  property  and  fran- 
chises of  a  water  company  incorporated-in 
the  town,  at  such  price  as  might  be  agreed 
upon  by  such  officers  and  the  company, 
and  if  they  should  be  unable  to  agree  upon 
a  price,  power  to  acquire  the  property  and 
franchises  by  right  of  eminent  domain  was 
given  the  city  "within  two  years  hereaft- 
er. "  Ko  agreement  was  made  for  the 
purchase  of  the  property,  and  no  proceed- 
ings were  taken  to  acquire  title  to  it  within 
two  years  after  the  passage  of  the  act 
Held,  tbat  the  power  of  the  officers  named 
to  buy  expired  with  the  two  years  to  which 
the  right  to  take  by  eminent  domain  was 
limited.— Zieglerv.  Chapin,  13  N.  Y.  8.  783. 

29.  Laws  N.  Y.  1867.  c.  697,  providing  for 
the  closing  of  the  Eingsbridge  road  and 
intersecting  streets,  declares  that  all  dam- 
age by  reason  thereof  shall  be  ascertained 
and  paid  in  the  same  manner  as  damages 
for  a  change  of  grade  under  sections  3  and 
4  of  the  act  of  March  4,  1852.  Tbat  act 
provided  that  where  the  grade  of  any  street 
shall  be  changed,  the  assessors  should  "  esti- 
mate the  loss  and  damage  which  each  own- 
er of   land   fronting  on  such  street  will 


sustain  by  reason  of  such  change,  •  *  • 
and  make  a  Just  and  equitable  award  of 
the  amount  of  such  loss  or  damage;"  but 
contained  no  provision  as  to  the  method 
in  which  the  damage  was  to  be  ascertained 
and  the  award  made.  Held  that,  in  pro- 
ceedings under  the  act  of  1867,  notice  and 
opportunity  of  being  heard  should  be  af- 
forded by  the  board  of  assessors  to  every 
owner  of  land  damaged  4)y  the  closing  of  a 
street. — People  v.  Board  of  Assessors  of 
City  of  New  York,  18  N.  Y.  S.  404 

80.  Compensation  must  be  estimated  as 
of  the  date  when  the  road  was  actually 
closed,  and  not  when  it  became  closed  u|>- 
on  the  map. — People  t.  Board  of  Assessors 
of  City  of  New  York,  18  N.  Y.  S.  404. 

81.  Laws  N.  Y.  1867,  c.  697,  providing 
for  the  closing  of  the  Eingsbridge  road 
and  intersecting  streets,  declares  that  all 
damage  by  reason  thereof  shall  be  ascer- 
tained and  paid  in  the  same  manner  as 
damages  for  a  change  of  grade  under  sec- 
tions 8  and  4  of  the  act  of  March  4,  1852. 
Held,  tbat  in  such  proceedings  the  assess- 
ors should  not  consider,  in  making  Uieir 
award,  the  benefits  conferred  upon  the 
owner  by  the  opening  of  the  new  streets. 
— People  v.  Board  of  Assessors  of  City  of 
New  York.  18  N.  Y.  S.  404. 

82.  Nor  should  they  deduct  the  value  of 
the  land  which  the  owner  obtained  posses- 
sion of  by  the  closing  of  the  street,  al- 
though they  may  consider  the  benefit,  if 
any,  to  the  owner  by  having  that  portion 
of  his  land  situated  within  the  road  re- 
lieved from  the  easement  which  existed  on 
it  prior  to  the  closing  of  the  old  road. — 
People  V.  Board  of  Assessors  of  City  of 
New  York,  18  N.  Y.  8.  404. 

88.  Where  a  street  has  been  established 
and  laid  out  in  a  city,  and  compensation 
therefor  made  to  the  owners  through 
whose  lands  such  street  passes,  the  right 
of  the  public  Includes  the  right  to  construct 
sewers  in  such  street  without  additional 
compensation  to  the  abutting  owners. — 
Van  Brunt  v.  Town  of  Flatbush,  18  N.  Y. 
8.545. 

Assessments. 

84.  Under  the  provisions  of  Laws  N. 
Y.  1880.  c.  550,  incorporated  into  the  New 
York  Cit^  Consolidation  Act,  §g  906-911, 
establishing  the  assessment  commission, 
and  giving  it  power  to  revise,  vacate,  or 
modify  assessments  for  local  improve- 
ments, and  to  award  such  relief  as  shall  be 
just  and  equitable  under  the  circumstances 
m  each  case,  the  power  of  the  commission 
extends  to  assessments  originally  void,  as 
well  as  to  those  voidable  merely,  and  its 
action  is  final,  except  so  far  as  it  may  be 
reviewed  by  certiorari;  and  an  owner  of 
property,  who  has  applied  to  the  commis- 
sion to  vacate  or  reduce  such  an  assess- 
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ment  thereon,  and  bsa  obtained  a  rednc- 
tion,  and  paid  the  reduced  amount,  cannot 
afterwards  sue  to  recover  the  amount  so 
paid,  on  the  eround  that  the  assessment 
was  wholly  illegal.  Distingnishing  In  re 
Lange,  88  N.  Y.  307.— Hoffman  t.  City  of 
New  York.  18  N.  Y.  a  187. 

35.  Laws  N.  Y.  1874,  c.  836,  as  amended 
by  Laws  1879,  c.  601,  authorized  certain 
public  improvements  in  Long  Island  City 
to  be  paid  for  by  "improvement  certin- 
cates, "  which  were  declared  receivable  in 
payment  of  assessments  made  for  such  im- 
provements, and  at  the  sales  of  land  for 
the  assessments.  Laws  K.  Y.  1886,  c.  656, 
provided  that  property  sold  for  such  as- 
sessments might  be  redeemed  by  paying  to 
the  city  treasurer,  for  the  use  of  the  pur- 
chaser, the  amount  for  which  the  property 
was  sold.  Held,  that  the  "improvement 
certificates"  were  receivable  in  the  re- 
demption of  land  sold  for  such  assessments. 
—People  V.  Bleckwenn,  18  N.  Y.  8.  487; 
Oakley  v.  Gardiner,  Id. 

36.  On  certiorari  to  review  a  sewer  as- 
sessment, where  the  only  evidence  upon 
which  it  was  sought  to  avoid  the  assess- 
ment was  contained  in  the  affidavit  of  re- 
lator's attorney  made  on  information  and 
belief,  there  is  nothing  before  the  court  for 
review.— People  v.  Qilon,  18  N.  Y.  S.  4S0; 
Id.  457. 

S7.  An  assessment  for  grading  an  alleged 
street,  which  has  never  been  laid  out, 
opened,  or  in  any  way  made  a  public  high- 
way by  competent  authority,  is  illegal,  and 
a  sale  of  abutting  property  to  pay  such  as- 
sessmentwill  be  enjoined  where  the  owner 
of  such  abutting  property  protested  against 
the  work,  and  sued  the  city  for  trespass. — 
Copcutt  v.  City  of  Yonkers,  13  N.  Y.  a  452. 
Taxation. 

88.  Where  the  amount  of  the  state  tax 
payable  by  the  city  and  county  of  New 
York,  according  to  previous  equalization 
and  apportionment,  has  been  levied  and 
collected  through  the  instrumentality  of 
the  officers  and  boards  provided  under  the 
constitution  and  laws  of  the  state,  and  de- 
posited in  the  city  treasury,  the  comptrol- 
ler of  the  city  of  New  York,  who  is  only 
charged  with  the  ministerial  duty  of  draw- 
ing his  warrant  on  the  city  chamberlain 
for  the  payment  of  said  amount  to  the 
state,  has  no  power  to  withhold  payment 
thereof,  or  raise  obiections  of  irregularity 
and  informality  in  the  assessment  and  col- 
lection of  said  taxes. — People  v.  Hyers,  18 
N.  Y.  a  182. 


NEQUaENCB. 

Liability  for,  see  Horn  and  Street  Rail- 
roads; Matter  and  Servant,  ^li;  RaHroad 
Companiet,  8-9. 


DangerouB  premises. 

1.  An  owner  of  real  .estate,  who  keeps  the 
same  in  a  reasonably  safe  condition,  is  not 
liable  to  a  passer-by  on  the  street  who  is 
injured  by  the  falling  of  a  fence  daring  a 
storm  01  sufficient  violence  to  nnroof 
houses  and  do  like  damage.— Korling  v. 
Allee,  18  N.  Y.  8.  791. 

2.  Plaintiff  sustained  injnries  while  de- 
livering ice  to  a  tenant  in  an  apartment 
house  owned  by  defendant  by  reason  of 
the  breaking  of  the  rope  of  a  damb- waiter 
on  which  he  was  hoisting  the  ice.  Setd 
not  suflScient  in  itself  to  establish  a  cause 
of  action  against  defendanL — ^Tumier  v. 
Lathers,  18  If.  Y.  8.  500. 

8.  Where  a  street  railway  diverges  from 
the  highway  for  a  short  distance  to  avoid 
a  sharp  curve,  and  the  track  is  carried  over 
private  property  on  an  embankment,  be- 
low which  is  a  stream,  it  is  nnder  no  obli- 
gation to  fence  such  embankment  in  order 
to  keep  foot  passengers  thereon  from  fall- 
into  the  stream,  there  being  nothing  to  in- 
vite them  to  pass  along  the  embankment. 
— Hooper  v.  Johnstown,  6.  ft  EL  H.  R.  Ca, 
18  N.  Y.  S.  161. 

Contributory  negligence. 

4.  In  an  action  to  recover  for  the  death 
of  plaintiff's  intestate,  who  was  ran  over 
by  one  of  defendant's  street-cars,  an  in- 
struction that  plaintiff  may  recover  not- 
withstanding decedent's  own  negligence 
exposed  him  to  the  risk  of  injury,  if  the 
defendant,  after  becoming  aware  of  his 
danger,  failed  to  use  ordinary  care  to  avoid 
injuring  him,  and  that  there  may  be  mutual 
negligence  and  yet  one  party  have  a  right 
of  action  against  the  other,  is  erroneous, 
and  is  not  cured  by  the  charge  that,  if  the 
negligence  of  deceased  in  any  manner  con- 
tributed to  the  collision  which  resulted  in 
the  injury,  the  verdict  must  be  for  the  de- 
fendant—Scott V.  Third  Ave.  R.  Co.,  18  N. 
Y.  8.844. 

6.  In  an  action  to  recover  for  injuries  to 
plaintiff's  locomotive  and  cars  by  running 
upon  defendant's  lumber,  it  appeared  that 
the  lumber  had  been  transported  by  plain- 
tiff and  delivered  to  defendant  upon  a  sid- 
ing adjoining  plaintiffs  main  track  tiie 
fireceding  afternoon,  and  partially  nn- 
oaded;  that  some  time  in  the  evening  the 
remainder  of  the  lumber  was  blown  by  a 
high  wind  from  the  car  onto  the  main 
track;  and  that  the  siding  was  used  by 
plaintiff  for  switching  its  trains,  and  for 
detached  cars  such  as  that  which  contained 
the  lumber.  Heid,  that  a  charge  treating 
defendant's  conduct  as  that  of  a  trespasser, 
and  excluding  any  question  of  plaintiff*! 
contributory  negligence  from  the  Jurr, 
was  prejudicial  error. — New  York,  L.  £. 
&  W.  R.  Co.  V.  Atlantic  Refining  Co..  18 
N.  Y.  a  466. 
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0.  A  street-railway  track  ran  over  pri- 
-▼ate  property  on  an  embankment,  below 
"wbich  was  a  stream,  tbe  embankment  be- 
ing unfeneed.  In  an  action  against  tbe 
company  for  tbe  deatb  bv  drowning  of 
plaintilfs  intestate,  agirl  of  11  years,  there 
was  evidence  tbat  tbe  deceased  was  unnec- 
essarily on  tbe  stream  side  of  tbe  embank- 
ment, on  wbicb  was  a  patb  about  two  feet 
wide,  on  her  way  to  scnool.  Sbe  was  seen 
a  short  distance  from  tbe  place  where  her 
body  was  found,  tossing  a  rubber  ball  in 
tbe  air,  but  no  one  saw  her  fall  in  the 
water.  Held,  that  these  circumstances  did 
not  show  that  the  deceased  came  to  ber 
death  without  contributory  negligence. — 
Hooper  v.  Johnstown,  G.  &  E.  H.  B.  Co., 
18  KT.  8.161. 

Pleading. 

7.  A  complaint  in  an  action  against  a 
street-railroad  company  for  negligently 
causing  the  death  of  plaintiff's  intestate,  by 
a  car  being  thrown  against  bim  by  reason 
of  tbe  defectiTe  condition  of  defendant's 
track  and  switch,  alleged  tbat  defendant's 
cars  had  been  thrown  from  the  track  at  the 
same  place  on  many  previous  occasions, 
of  which  fact  defendant  had  knowledge. 
Held,  that  this  allegation,  as  addressed  to 
tbe  question  of  notice,  was  not  objection- 
able, and  should  not  be  stricken  out— 
Wolz  T.  Dry-Dock,  E.  B.  &  B.  R.  Co..  18 
N.  Y.  8.  139. 

Evidenoe. 

8.  In  an  action  for  damages  to  premises 
from  an  overflow  of  water  caused  by  an 
open  faucet  in  an  upper  story,  there  was 
no  proof  as  to  how  or  by  whom  the  faucet 
was  left  open.  There  were  other  occu- 
pants of  tbe  building  besides  tbe  defend- 
ant, who  was  merely  a  technical  tenant, 
having  goods  stored  in  tbe  upper  story  un- 
der tbe  care  of  a  hired  man.  Held,  that 
the  premises  being  occupied  in  common 
with  others,  and  there  being  no  evidence 
that  they  did  not  have  access  to  the  faucet, 
Judgment  for  plaintiif  will  be  reversed. — 
Denton  v.  Eernocban.  18  N.  Y.  8.  889. 

NEQOTIABIiB  INSTBU- 
MENTS. 
KTatore. 

1.  A  written  instrnment  whereby  tbe 
maker  promises  to  pay  to  tbe  order  of  a 
person  named  a  certain  sum,  in  monthly 
payments  of  the  same  amount  on  a  certain 
day  of  each  month  for  12  months  from 
date,  "  for  the  privilege  of  advertising  pur- 
poses,"  describing  tbe  nature  and  extent 
thereof,  "for  the  term  of  one  year  from 
date,"  is  a  promissory  note.  Followiog 
Chase  ▼.  Behrman,  10  Daly,  844. — Cbase  v. 
Senn,  18  N.  Y.  S.  266. 


NogotiabiUty. 

2.  Writings  whereby  the  parties  signing 
them  promise  to  pay  to  a  person  therein 
named  $185  per  month,  in  consideration 
for  certain  advertising  privileges  to  be 
granted,  are  not  promissory  notes,  and  the 
relations  of  ionaJ!<i«  holder  do  not  apply 
thereto:  and  if  the  signatures  were  ob- 
tained by  fraud,  or  in  contemplation  of 
some  future  arrangement,  these  are  de- 
fenses to  the  writings,  into  whosesoever 
hands  they  might  come.— Chase  v.  Kellogg, 
18  N.  Y.  8.  851. 

Aooommodation  paper. 

8.  In  an  action  by  one  accommodation 
indorser  against  his  co-indorser  to  recover 
one-half  of  the  amount  of  the  note  paid 
by  plaintiff  it  appeared  that  tbe  indorse- 
ments were  procured  at  tbe  instance  of  one 
8.,  to  whom  tbe  makers  of  the  note  ap- 
plied for  a  loan,  and  the  note  so  indorsed 
was  delivered  by  the  makers  to  S.,  who  in- 
dorsed it  and  bad  it  discounted,  and  paid 
over  the  proceeds  to  the  makers.  Tbe 
makers  at  the  same  time  delivered  to  8. 
sufficient  personal  property  to  indemnify 
8.  against  loss.  Wnen  plaintiff  paid  tbe 
note,  8.  turned  over  to  bfm  enough  of  the 
property  to  indemnify  plaintiff  against  the 
claim  made  by  bim  against  his  co-indorser. 
Held,  that  a  Judgment  for  defendant  would 
not  be  disturbed.— Van  Patten  v.  Ulrich, 
18  N.  Y.  a  940. 

Indorsement  and  transfer. 

4.  The  indorser  of  a  note  before  its  de- 
livery to  the  payee  is  presumed  to  have  in- 
tended to  become  liable  simply  as  second 
indorser,  and  on  tbe  face  of  tbe  paper,  with- 
out explanation,  will  be  regarded  as  such, 
and  not  liable  to  the  payee,  who  is  sup- 
posed to  be  tbe  first  indorser.  This  pre- 
sumption, however,  can  be  rebutted  by 
parol  proof  tbat  the  indorsement  was  made 
to  give  the  maker  credit  with  the  payee. — 
Reed  v.  Photo-Gravure  Co..  18  K.  Y.  8. 
798. 

6.  A  negotiable  note,  transferred  before 
maturity  in  payment  of  a  pre-existing  debt, 
is  still  subject  to  all  the  equities  existing 
between  tbe  original  parties,  although  the 
holder  has  no  notice  of  them. — Prince  v. 
Never-Rip  Jersey  Co.,  18  N.  Y.  B.  667; 
Matthews  v.  Same,  Id.;  Jayne  v.  Same,  Id.; 
Hoskinson  v.  Same.  Id.;  Butterwortb  v. 
Same,  Id. 

Actions  on. 

6.  In  an  action  by  tbe  payee  against  the 
maker  of  a  promissory  note,  which  was 
expressed  to  have  been  given  for  advertis- 
ing privileges,  an  answer  alleging  failure 
of  plaintiff  to  perform  the  agreement  for 
advertising,  and  tbat  defendant  elected  to 
rescind  the  agreement  and  duly  notified 
plaintiff  thereof,  sufficiently  pleads  failure 
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of  consideratlOD.— Chase  ▼.  Senn,  18  N.  Y. 
S.  266. 

7.  Where  the  answer  In  an  action  on  a 
promissory  note  alleges  that  the  note  was 
j^ven  in  renewal  of  another  note  held  by 
the  payee,  and  that  the  old  note  was  not 
delivered  up,  but  there  is  no  proof  given 
that  the  first  note  was  not  paia  by  the  re- 
newal note,  a  Judgment  for  plaintiff  will 
be  sustained.— Komer  ▼.  Mix,  18  N.  T.  8. 
486. 

8.  In  an  action  by  an  Indorsee  after 
maturity  against  the  maker  of  notes, where 
the  defense  that  they  were  obtained  by  the 
indorser  by  fraud  is  alone  sustained  by  the 
testimony  of  defendant,  the  burden  is  not 
put  on  plaintiff  to  prove  want  of  notice  or 
knowledge  of  the  alleged  fraud,  for,  de- 
fendant being  an  interested  witness,  it  is 
still  for  the  jury  to  say  what  credence  they 
should  give  his  testimony. — Mendelson  v. 
SheflSeld.  18  N.  Y.  S.  606. 

9.  In  an  action  by  an  indorsee,  after  ma- 
turity, against  the  maker  of  promissory 
notes,  where  the  defense  is  that  the  indors- 
er obtained  them  from  defendant  by  means 
of  false  and  fraudulent  representations,  it 
is  not  error  to  refuse  to  permit  defendant 
to  ask  the  indorser,  as  a  witness,  if  he  has 
any  of  the  notes  against  defendant  except 
those  in  suit,  as  such  question  is  immate- 
rial to  the  defense. — Mendelson  v.  Sheffield, 
18  N.  Y.  S.  606. 

10.  A  bill  of  exchange,  drawn  upon  M. 
&  Co.,  was  delivered  to  plaintiff  bank,  for 
advances  thereon,  with  tiie  shipping  docu- 
ments of  a  cargo  of  oil,  of  which  one-third 
was  owned  by  the  maker  and  two  thirds 
by  the  indorser  of  the  bill.  It  was  expect- 
ed that  the  bill  would  be  paid  out  of  the 
proceeds  of  the  sale  of  the  oil,  but  such- 
proceeds  proved  insufficient  In  an  action 
by  plaintiff  against  the  maker  and  indorser 
for  the  balance  unpaid,  the  maker  testified 
that  the  shipping  documents  were  given 
to  plaintiff,  with  instructions  to  turn  them 
over  to  M.  &  Co.  on  the  arrival  of  the  oil; 
but  the  indorser  denied  having  made  duch 
an  arrangement,  or  any  arrangement  to 
give  M.  '&  Co.  control  of  the  oil.  Held 
that,  unless  he  had  authorized  M.  &  Co.  to 
dispose  of  the  oil,  their  account  of  the  sale 
of  it  was  not  evidence  against  him  to  show 
a  deficiency  of  proceeds  for  payment  of 
the  bill. — Hong  Konjg  &  B.  Banking  Corp. 
V.  Emanuel,  Iff  N.  "ST  8.  708. 

11.  It  was  a  question  for  the  jury  wheth- 
er he  had  given  such  authority. — Hong 
Kong  &  S.  Banking  Corp.  ▼.  Emanuel,  18 
N.  Y.  8.  753. 

12.  It  waa  error  to  charge  the  jury  that 
the  cargo  was  consigned  to  M.  &  Cfo.  for 
sale  by  an  arrangement  and  understanding 
between  the  defendants. — Hong  Kong  & 
S.  Banking  Corp.  v.  Emanuel,  18  N.  Y.  8. 
753. 


18.  The  compliant  in  an  action  on  a 
note,  by  the  payees  against  an  indorser, 
alleged  that  he  had  assumed  the  responsi- 
bility of  indorser  as  to  them;  but  the  only 
evidence  was  that,  in  an  interview  with 
one  of  the  payees  after  maturity  of  the 
note,  such  indorser,  when  requested  to 
pay,  remained  silent,  and  did  not  dispute 
his  liability.  Held,  that  this  would  not 
sustain  a  verdict  against  him. — Wyckoff  v. 
Wilson,  18  N.  Y.  8.  27a 

14.  In  an  action  on  a  note,  where  the 
sole  defense  was  that  it  was  given  by  de- 
fendant to  his  mother  in  lieu  of  her  sup- 
port, which  by  his  father's  will  he  was 
bound  to  provide,  and  in  contemplation  of 
her  leaving  his  house,  and  that  she  having 
remained  with  him  the  consideration  failed. 
the  court  charged  that  plaintiff  was  enti- 
tled to  a  verdict  unless  the  note  was  given 
under  the  circumstances  testified  to  by  de- 
fendant. Held,  that  plaintiff  could  not 
have  been  prejudiced  by  the  refusal  of  his 
request  for  a  charge  that  the  note  was  valid 
if  given  by  defendant  to  induce  his  mother 
not  to  claim  her  third  of  her  husband's  es- 
tate.—Fairfield  V.  Feagles,  13  N.  Y.  a  743. 

16.  In  an  action  on  a  note,  where  the 
sole  defense  waa  that  it  was  given  by  de- 
fendant to  his  mother  in  lieu  of  her  sup- 
port, which  by  bis  father's  will  he  waa 
bound  to  provide,  and  in  contemplation  of 
her  leaving  bis  house,  and  that  she  having 
remained  with  him  the  consideration  failed, 
plaintiff  requested  a  charge  that  if  the 
jury  found  that  defendant  told  plaintiff, 
after  the  note  had  been  assigned  to  her, 
that  the  note  was  given  so  that  their 
mother  would  not  claim  her  third,  then 
their  verdict  must  be  for  plaintiff.  Held, 
that  it  was  properly  refused,  it  being  en- 
tirely immaterial  what  defendant  told 
plaintiff  in  regard  to  the  note,  there  being 
nothing  to  show  that  plaintiff  parted  with 
anything  upon  the  strength  of  the  state- 
ment.—Fairfield  V.  Feagles,  18  N.  Y.  8.  743. 

16.  In  an  action  on  a  check  drawn  by 
defendant  it  appeared  that  on  the  86th  of 
May  the  check  was  delivered  to  B.  as  an 
accommodation,  that  B.  indorsed  it  to  S. 
M.,  doing  business  in  Washington  as")!. 
&  Co. "  and  who  agreed  to  give  B.  his  draft 
for  the  same  amount;  that  it  was  then  in- 
dorsed by  S.  M.  to  the  order  of  M..  D.  & 
Co.  for  account  of  H.  &  Co..  and  sent  to 
New  York,  addressed  to  M.,  D.  &  Co.; 
that  no  such  firm  as  M.,  D.  &  Co.  then  ex- 
isted, but  prior  to  the  making  of  the  check 
plaintiffs,  with  8.  M.  and  D.  M..  were  co- 
partners, doing  a  stock  brokerage  busi- 
ness in  New  York  as  M.,  D.  &  Co.;  that  on 
the  24th  or  25th  of  May  a  M.  &  D.  M.  sold 
out  their  interest  to  one  of  the  plaintiffs, 
who  then  formed  the  firm  of  D.  &  Co.; 
that  on  receipt  of  the  check  in  New  York 
on  the  29th  of  Hay  it  was  indorsed  by  one 
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of  the  plaintifFs  in  the  name  of  the  old 
firm  of  M.,  D.  ft  Co.,  and  credited  to  their 
accoant  with  M.  &  Co.;  that  8.  H.  failed 
on  the  SlBt  of  May,  and  payment  of  the 
check  was  thereapon  countermanded;  that 
the  draft  which  B.  M.  delivered  to  B.  on 
Hay  29tb  to  complete  his  part  of  the  agree- 
ment was  drawn  upon  M.,  D.  &  Co.,  but 
Tras  not  presented  until  the  8d  of  June, 
"when  payment  was  refused.  All  paper 
drawn  upon  and  addressed  to  H.,  D.  &  Co. 
was  honored  by  plaintifTs  the  same  as  if 
it  had  been  drawn  directly  in  the  name  of 
D.  &  Co.  Held,  that  a  flndingr  that  the 
draft  drawn  by  S.  M.  in  favor  of  B.  was 
worthless  because  drawn  on  a  firm  having 
no  existence  on  the  day  of  its  date  could 
not  be  sustained.— Dichman  ▼.  Robeson, 
18  N.  Y.  a  889. 

Xewly-DlBcovered  Evidence. 

BeeJTw  Trial,  5,  6. 

NEWSPAPER. 

Publication  of  legal  notices. 

Code  Civil  Proc.  N.  Y.  §  8817,  prescribes 
the  rates  to  be  charged  for  publication  of 
summons  and  notices  required  by  law. 
Held  that,  in  default  of  any  agreement  be- 
tween the  parties  as  to  the  rate  of  publi- 
cation of  a  summons  and  notice,  the  par- 
ties must  be  presumed  to  have  contracted 
with  reference  to  the  existing  legal  rate. 
—Press  Pub.  Co.  y.  Baker,  18  N.  Y.  8.  822. 

NEW  TBIAIi. 

Bnlings  on  evidence. 

1.  Where  the  Jury  find  by  their  verdict 
that  the  plaintiif  has  no  cause  of  action, 
exclusion  of  evidence  proving  damage  is 
not  ground  for  granting  a  new  trial. — Lip- 
pus  V.  Columbus  Watch  Co.,  18  N.  Y.  S. 
819. 

Objections  to  verdict. 

2.  In  an  action  for  the  contract  price  of 
a  heating  apparatus  defendant  alleged  that 
plaintiff  had  misrepresented  its  merits  and 
capabilities,  and  prayed  for  a  recovery  of 
advances  made  to  plaintiff  on  the  appara- 
tus. The  Judge  charged  that,  if  plain- 
tiff had  made  the  misrepresentations  al- 
leged by  defendant,  defendant  was  entitled 
to  recover  for  his  advances;  but  that,  if 
no  such  misrepresentations  were  made,  the 
jury  should  return  a  verdict  for  plaintiff 
for  the  contract  price.  Held,  that  where 
the  Jury  returned  a  verdict  against  plaintiff, 
without  allowing  defendant  for  his  advan- 
ces, the  trial  judge  did  not  abuse  his  discre- 
tion in  granting  a  new  trial. — H.  B.  Smith 
Co.  ▼.  Chapin,  18  N.  Y.  8.  799. 


8.  In  an  action  for  breach  of  contract 
defendant  waived  its  right  to  go  to  the 
Jury  on  the  question  of  a  breach  by  re- 
questing "to  go  to  the  Jury  upon  the  ques- 
tion of  the  amount"  of  damages  sustained 
by  the  plaintiff.  Held,  that  defendant 
thereby  admitted  plaintiff's  cause  of  action, 
and  could  not  thereafter  object  to  a  ver- 
dict for  plaintiff  upon  the  ground  that  it 
was  rendered  upon  bis  unsupported  testi- 
mony.—Brown  T.  Baldwin  &  Gleason  Co., 
18  »L  Y.  a  893. 

4.  The  appellate  court  will  not  reverse 
an  order  of  a  trial  Judge,  setting  aside  a 
verdict  for  plaintiff,  in  an  action  for  as- 
sault and  battery,  upon  her  own  uncor- 
roborated and  positively  contradicted  tes- 
timony.—Langlois  ▼.  Hayward,  18  N.  Y.  8 
200. 

Kewly-disoovered  evidence. 

6.  A  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  should  not 
be  denied  for  laches,  where  it  was  made 
within  a  reasonable  time  after  the  making 
of  the  case  required  on  such  motion.— 
Dart  V.  Kudlich,  13  N.  Y.  B.  61. 

6.  In  an  action  for  malicious  prosecution 
of  plaintiff,  on  a  charge  of  making,  with 
intent  to  defraud,  a  false  entry  in  books  of 
a  corporation  of  which  he  was  an  officer, 
he  recovered  a  verdict  on  his  own  testi- 
mony that  such  entry  covered  money  paid 
to  one  v.,  for  the  benefit  of  the  company. 
Defendant  moved  for  a  new  trial,  on  the 
ground  of  newl^-discovered  evidence,  con- 
sisting of  testimony  of  V.  contradicting 
plaintiff,  not  denied  by  the  latter  on  the 
motion.  Held,  that  an  order  granting  a 
new  trial  should  be  affirmed.  —  Dart  v. 
Kudlich,  13  N.  Y.  a  61. 

NOM  DE  PLUME. 

InfHngement. 

The  rights  of  a  publisher  in  the  nom  de 
plume  "Old  Sleuth,"  are  infringed  by  pub- 
lications under  the  pseudonym  "Sleuth," 
or  "Young  Sleuth,  "or  others  in  which  the 
name  "Sleuth"  conspicuously  figures.  — 
Munroe  v.  Tousey,  18  N.  Y.  a  79. 

Nominal  Damages. 

See  Damage*,  1. 

Notice. 

Of  appeal,  see  Appeal,  7. 

NOVATION. 

Evidence. 

In  an  action  by  a  subcontractor  against 
a  contractor  for  repairs,  it  appeared,  upon 
cross-examination  of  the  plaintiff,  that  he 
had  accepted  defendant's  employer  as  his 
debtor,  and   had  rendered  him  bills  for 
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work  done,  and  receWed  his  note  In  pay- 
ment thereof.  JIM,  that  the  coart  erred 
in  thereafter  ezcludinr  evidence  offered  by 
defendant  to  show  that  plaintiff  had  so 
accepted  defendant's  employer  as  his  debt- 
or in  the  place  and  stead  of  defendant, 
with  intent  to  discharge  him  from  further 
liability.— Thorman  t.  Polya,  18  N.  Y.  & 
888. 

NUISANCE. 

Eleyated  railroad  in  street. 

1.  The  construction  of  an  elevated  rail- 
road in  a  street,  thereby  infringing  on  the 
easements  of  abutting  owners,  does  not  ren- 
der tlie  railroad  company  guilty  of  a  tres- 
pass, because  incorporeal  interests  are  not 
the  subject  of  trespass,  but  does  render  it 
guilty  of  tbe  maintenance  of  a  nuisance. — 
Bernheimer  ▼.  Manhattan  Ry.  Co.,  18  K. 
y.  8.  918. 

2.  To  warrant  the  injunction  against  tbe 
operation  of  an  elevated  road  as  a  nuisance 
the  complaint  must  show  a  substantial  in- 
jury; and,  as  the  question  in  such  a  case  is 
of  permanent  injury  to  the  inheritance,  it 
is  proper  to  consider  the  advantages  of  the 
locality  of  complainants'  lots  for  residen- 
tial purposes,  tbe  effect  of  the  railway 
structure  in  neutralizing  those  advantages, 
and  the  comparative  value  of  the  lots  for 
any  other  purpose.— Bernheimer  t.  Man- 
hattan Ry.  Co.,  18  N.  Y.  8.  91R 

8.  Tbe  fact  that  property  in  adjacent 
streets,  not  affected  by  the  railroad,  has 
doubled  in  value  since  its  construction, 
while  the  value  of  complainants'  property 
has  only  slightly  increased,  proves  that  the 
injury  from  the  railroad  preponderates 
over  the  benefits  derived  from  it,  and  war- 
rants the  issuance  of  an  injunction  against 
its  continued  operation. — Bernheimer  v. 
Manhattan  Ry.  Co.,  18  14.  Y.  S.  918. 

OFFCOE  AND  OFFICER. 

See  Clerk  of  Oovrt;  JutHeei  of  the  Peace. 
Officers  of  corporations,  see  Corporatione, 

2-4. 
of  municipalities,  see  MunieipeU  Oor- 

porationt,  1-4. 

Bemoyal. 

1.  Laws  N.  Y.  1888,  c  119,  declares  that 
no  person  holding  a  position  by  appoint- 
ment in  any  city  or  countv  of  the  state,  re- 
ceiving a  salary  from  such  city  or  county, 
shall  be  removed  from  such  position  ex- 
cept for  cause  shown  after  a  hearing  had, 
"but  this  provision  shall  not  be  construed 
to  apply  to  the  position  of  private  secre- 
tary, •  •  *  or  any  other  person  hold- 
ing a  confidential  relation  to  the  appoint- 
ing oflScer. "  Held,  that  whether  the  duties 
of  a  subordinate  are  confidential  is  a  ques- 1 


tion  for  the  determination  of  the  appoint 
log  officer,  and  that,  therefore,  the  action 
of  a  surrogate  in  dismissing  his  confidsn- 
tial  court  messenger  was  not  sabject  to  co- 
view  by  the  courL— People  ▼.  Ranaom.  U 
N.  Y.  8.  870. 

a.  Laws  M.  Y.  1880,  e.  14  (Rochester  city 
charter,)  creates  theexecntive board  of  the 
city,  and  declares  it  a  department  of  the 
city  government.  Section  149  gives  the 
executive  board  control  of  the  constrac- 
tion,  repair,  etc.,  of  streets,  and  authorizes 
it  to  "appoint,  and,  at  pleasure,  remove,  a 
superintendent  of  streets,  fix  his  comi>en- 
sation,  and  prescribe  his  duties. "  Section 
61  requires  the  superintendent  of  streets 
to  act  under  the  direction  of  the  executive 
board,  and,  in  case  of  a  vacancy  in  that 
office,  all  the  powers  and  duties  thereof 
are  to  be  performed  by  the  executive 
board.  Held,  that  the  superintendent  of 
streets  is  "a  deputy  of  adepartment"  with- 
in Laws  N.  Y.  1888,  c.  110,  as  amended  by 
Laws  1890,  c.  87,  which  provides  that  "no 
person  holding  a  position  by  appointment 
in  any  city  or  county  of  this  state,  receiv- 
ing a  salary  from  such  city  or  county,  (un- 
less he  has  been  appointed  for  a  definite 
term,)  who  is  an  honorably  discharged 
soldier,  sailor,  or  marine,  having  served  as 
such  in  the  Union  army  or  navy  during  tbe 
war  of  the  Rebellion  or  the  Mexican  war, 
and  who  shall  not  have  served  in  the  Con- 
federate arm^  or  navy,  shall  be  removed 
from  such  position,  except  for  cause  shown 
after  a  bearing  had;  but  this  provision 
shall  not  be  construed  to  apply  to  tbe  posi- 
tion of  •  ♦  •  deputy  of  any  official  or 
department.  "—People  v.  Armbruster,  13 
N.  Y.  a  948. 

8.  Laws  N.  Y.  1883.  c.  410.  S  48.  provid- 
ing that  no  regular  clerk  shall  be  removed 
by  tbe  head  of  a  department  "until  he  has 
been  informed  of  the  cause  of  the  proposed 
removal,  and  has  been  allowed  an  oppor- 
tunity of  mailing  an  explanation,"  does 
not  contemplate  a  formal  trial  or  the  pro- 
duction of  evidence,  and  is  sufficiently 
complied  with  where  tbe  cause  of  the  pro- 
posed removal  is  made  known  to  tbe  de- 
linquent, and  a  reasonable  opportunity  is 
afforded  him  for  making  an  explanation  in 
regard  thereto.  Following  People  v.  Mac- 
Lean,  11  K.  Y.  a  669.— People  v.  Grant.  IS 
N.  y.  a  676. 

4.  This  construction  of  the  statute  csn- 
not  be  affected  by  the  fact  that,  nnder  the 
rules  governing  the  civil  service,  no  one 
dismissed  for  misconduct  is  eligible  to  ap- 
pointment in  any  capacity,  in  any  depart- 
ment of  the  municipal  service,  witbio 
three  years.— People  v.  Grant.  18  N.  T.  & 
676. 

Opinion  Evidence. 

See  Evidence,  10-16w 
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Orders. 

A.ppe»Iable,  see  Appeal,  S,  (L 

Parol  Erideuoe. 

See  BvUktnu,  90-88. 

PARTIES. 

Death  of  party,  see  AbaittMKl  and  Ssvival, 

8,4. 
In  actions  to  set  aside  conTeyances,  see 
FravduUiU  ConveyancM,  6-10. 
particular  actions,  see  Attvmpnt,  8. 
partition    proceedings,   see    Partition, 
2-4. 

ITeoessary  partleB. 

1.  Plaintiffs,  a  mother  and  her  two  chil- 
dren, executed  a  bond  and  mortgage  of 
real  estate  owned  by  them  for  an  indebted- 
ness  of  the  mother.  Thereafter  defendant, 
having  become  indebted  to  the  mother, 
Agreed,  in  payment  of  his  debt  to  her,  to 
pay  the  bond  and  mortgage.  Held,  that 
the  children  were  proper  parties  to  an  ac- 
tion against  defendant  for  failnre  to  do  so, 
even  if  defendant's  promise  was  made  to 
the  mother  alone,  and  although  they  were 
strangers  to  the  consideration;  the  prom- 
ise being  for  their  benefit,  and  the  mother 
being  under  obligation  to  them  to  relieve 
them  from  the  bond,  and  their  estate  from 
the  lien  of  the  mortgage.— Albere  ▼.  Kings- 
land,  18  N.  Y.  8.  794 

MUyoinder. 

2.  As  required  by  a  submission  to  arbi- 
tration of  controversies  between  two  cor- 
porations and  a  third  and  D.,  a  deposit 
was  made  by  such  third  corporation  with 
a  trust  company  as  security  for  any  award 
to  be  made  in  favor  of  said  two  corpora- 
tions. D.  revolted  the  submission  before 
any  award  was  made,  whereupon  the  two 
corporations  sued  the  trust  company  and 
the  third  corporation  to  have  their  costs 
and  expenses  incurred  and  damages  paid 
out  of  the  deposit.  Held,  that  they  had  a 
joint  interest  in  the  security;  and,  under 
Code  Civil  Proo.  N.  Y.  §g  446.  448,  provid- 
ing that  ail  persons  having  an  interest  in 
the  subject  of  the  action  and  in  obtaining 
the  judgment  demanded  may  be  joined  as 
piaintios.  and  that  parties  united  in  inter- 
est must  be  joined  as  plaintiffs  or  defend- 
ants, there  was  no  mlsjonder  of  parties 
plaintiff,  or  of  causes  of  action.  —  Union 
Ins  Co.  of  Philadelphia  v.  Central  Trust  Go. 
of  New  York,  18  if.  Y.  a  17. 

Defect  of  parties. 

8.  Under  Code  Civil  Proc.  N.  Y.  §  498, 
where  defendant  fails  to  avail  himself  of  a 
non-joinder  of  parties  by  demurrer  or  an- 
swer, he  is  precluded  from  subsequently 


making  the  objection.— Cushman  v.  Fam- 
Uy  Fund  Boc,  IS  N.  Y.  8.  428. 

4.  Although  Code  Civil  Proa  N.  Y.  § 
1502,  requires  that,  in  an  action  for  real 
property  where  the  complaint  demands 
Judgment  for  immediate  possession,  if  the 
property  is  actually  occupied,  the  occupant 
must  be  made  defendant,  the  right  to  insist 
on  an  objection  for  non-joinder  of  such 
occupant  is  waived  by  a  defendant  who 
does  not  set  up  the  objection  by  answer, 
where  the  defect  is  not  disclosed  by  the 
complaint  so  as  to  be  ground  for  demurrer; 
"defect  of  parties"  being  an  objection 
which,  under  Code  Civil  Proc  N.  Y.  gg 
488,  498,  499,  is  waived  if  not  taken  either 
by  demurrer  or  answer. — Clason  t.  Bald- 
win, 18  N.  Y.  a  681. 

PABTTTION. 

Laches. 

1.  Plaintiff,  defendant,  and  one  F.,  u 
heirs  of  their  deceased  father,  were  Joint 
owners,  subiect  to  a  mortgage,  of  a  certain 
building.  The  mortgage  was  assigned  to 
one  G.,  in  whose  law-office  defendant  was  a 
student,  and  was  foreclosed  by  him.  The 
notice  of  sale  was  served  only  on  the  wid- 
ow, who  was  also  the  administratrix. 
Plaintiff  was  then  a  minor,  and  no  guard- 
ian had  been  appointed.  Defendant  pur- 
chased the  property  at  the  foreclosure  sale, 
paid  a  small  sum  in  cash,  and  gave  back  a 
mortgage  for  the'  residue  of  the  mortgage 
debt.  Afterwards  he  procured  a  (quitclaim 
deed  from  F.,  paying  a  substantial  price 
for  F.'s  interest,  and  enlarged  the  build- 
ing. Defendant  did  not  disclose  his  pur- 
chase, and  plaintiff  continued  to  occupy 
rooms  in  the  building,  paying  no  rent 
therefor.  Held,  that  plaintiff,  being  igno- 
rant of  the  purchase  by  defendant,  was 
not  prejudiced  by  a  delay  of  20  years  in 
suing  for  partition,  during  all  of  which 
time  he  was  in  possession  of  a  part  of  the 
building,  paying  no  rent  therefor. — Collins 
V.  Collins,  18  N.  Y.  &  2a 

Parties. 

2.  Under  Code  Civil  Proc.  N.  Y.  %  1671, 
relating  to  partition  proceedings,  and  pro- 
viding that  a  person  whose  conveyance  is 
executed  or  recorded  after  the  filing  of  the 
notice  of  U*  pendent  is  bound  by  all  pro- 
ceedings taken  in  the  action  after  the  filing 
of  the  notice,  to  the  same  extent  as  if  he 
were  a  party  to  the  action,  it  is  no  objec- 
tion to  the  proceedings  that  a  mortgagee, 
whose  mortgage  was  not  executed  until 
after  the  filing  of  the  li*  pendent,  had  not 
been  made  a  party,  and  had  not  received 
notice  of  the  application  for  Judgment- 
Connor  V.  Connor,  18  N.  Y.  8.  402. 

8.  Under  Code  Civil  Proa  N.  Y.  S  1588. 
which  provides  that  "every  person  havin; 
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sn  undivided  share,  in  possegsion  or  other- 
wise, in  tlie  property  u  tenant  in  fee,  for 
life,  by  the  curtesr,  or  for  years;  every  per- 
son entitled  to  the  reversion,  remainder, 
or  inheritance  of  an  undivided  share,  after 
tlie  determination  of  a  particular  estate 
therein;  every  person  who.  by  any  con- 
tingency contained  in  a  devise  or  grant  or 
otherwise,  is  or  ma^  become  entitled  to  a 
beneficial  interest  in  an  undivided  share 
thereof;  every  person  having  an  inchoate 
right  of  dower  in  an  undivided  share  in 
the  property;  and  every  person  having  a 
right  of  dower  in  the  property  or  any  part 
thereof,  which  has  not  been  admeasured, — 
must  be  made  a  party  to  an  action  for 
partition, "  a  husband  shoald  not  be  Joined, 
as  ten  ant  by  the  curtesy  initiate,  as  a  co-de- 
fendant with  his  wife,  a  tenant  in  common 
with  others,  in  a  suit  for  partition  of  the 
common  property,  he  being  neither  ex- 
pressly nor  bv  intendment  included  in  the 
provision.— Barnes  v.  Blake,  18  N.  Y.  S.  77. 
4.  Under  Code  Civil  Proc  N.  Y.  §§  1588, 
1.539,  providing  for  making  party  to  an 
action  of  partition  a  person  having  a  right 
of  dower  in  the  property  involved,  and 
sections  1548-1646,  providing  for  the  trial 
and  determination  in  such  action  of  ad- 
verse claims  of  title  or  interest  in  the  prop- 
erty, one  who  claims  dower  therein  is  a 
proper  party  defendant,  although  her  right 
is  denied  by  the  complaint.  Disapproving 
Van  Schuyver  v.  Mulford,  59  N.  Y.  488.— 
SpliesB  v.  Meyer,  18  N.  Y.  &  70. 

Trial — Notice. 

6.  Code  Civil  Proc.  N.  T.  §  1563,  provid- 
ing tliat  where  a  reference  18  directed  in 
partition  the  referee  must  cause  a  notice  to 
be  published  once  in  each  week  for  six  con- 
secutive weeks  in  such  newspaper  pub- 
lished in  the  county  wherein  the  place  of 
trial  is  designated  as  shall  be  designated 
by  the  court,  and  also  in  a  newspaper  pub- 
lished in  each  county  in  which  the  prop- 
erty is  situated,  does  not  require  that  the 
notice  should  be  published  m  two  news- 
papers, where  the  county  of  the  trial  and 
the  county  in  which  the  property  is  situated 
are  one  and  the  same.- Connor  v.  Connor, 
13  N.  Y.  a  402. 

Decree. 

6.  By  a  will,  a  share  in  testator's  real  es- 
tate was  given  to  a  trustee  for  plaintiff's 
mother  during  her  hfe,  plaintiffs  to  take 
the  remainder  in  fee  at  her  death.  Such 
share  was  set  off  in  partition,  in  which  all 
persons  having  interests  in  the  estate  were 
parties.  Held,  that  such  parties,  who  re- 
ceived, by  the  partition,  in  lien  of  their  un- 
divided interests,  the  whole  of  the  fee  of 
the  land  other  than  that  part  of  it  conveyed 
to  the  trustee  for  plaintiffs'  mother,  could 
not  thereafter  claim  any  interest  in  that 
part  of  the  land;  and  that,  on  the  death  of 


their  mother,  plaintiffs  had  s  valid  title 
thereto.^Bears  v.  Metropolitan  BL  Ry. 
Co..  18  N.  Y.  S.  886. 

FASTNEBSHIP. 

What  constitutes. 

1.  On  entering  into  partnership  with 
plaintiff  in  the  business  of  buying  and 
selling  horses,  defendant  agreed  to  pay 
plaintiff  85  cents  a  day  for  each  horse,  as 
bis  share  of  the  expense  f^r  boarding  and 
keeping  the  horses.  Held,  that  plaintiff 
and  defendant  were  not  partners  aa  to  the 
sum  so  agreed  upon  by  defendant  to  be 
paid  to  plaintiff,  and  that  the  fact  of  their 
partnership,  in  buying  and  selling  horses. 
did  not  affect  defendant's  liability  as  an  in- 
dividual to  pay  the  sum  agreed  upon  for 
keeping  them. — Barbeaa  v.  Picotte,  18  N. 
Y.  a  132. 

Evidence  of. 

2.  The  testimony  of  a  witness  that  one 
of  the  defendants  told  him  the  other  de- 
fendant was  his  partner  is  inadmissible  as 
evidence  against  the  latter. — Harvey  v. 
Walker,  13  N.  Y.  8.  170. 

3.  The  only  evidence  that  defendant  had 
been  the  partner  of  one  C,  deceased,  was 
testimony  that  C.  bad  told  witness,  bat  not 
in  the  presence  of  defendant,  that  defend- 
ant was  his  partner.  Held,  that  this  was 
hearsay,  and  inadmissible  against  defend- 
ant.—Whitney  V.  Warden,  18  N.  Y.  a  110. 

Power  of  partner  to  bind  firm. 

4.  In  an  action  for  the  balance  dne  on 
purchase  of  stocks,  in  the  absence  of  proof 
of  knowledge  on  the  part  of  a  firm  of  an 
agreement  by  one  of  the  members  of  the 
firm  that  the  firm  would  accept  in  settle- 
ment of  such  purchases  the  individual 
"puts"  of  such  member,  the  fact  that  they 
had  accepted  such  "puts"  In  settlement  of 
previous  transactions  did  not  show  ratifi- 
cation by  them. — Wheeler  v.  Timpson,  18 
N.  Y.  S.  640. 

6.  A  bill  of  sale  of  partnership  property, 
made  in  payment  oi  a  firm  debt,  though 
made  by  one  partner  without  the  consent 
of  the  other,  is  valid  as  against  other 
creditors.— Goodman  v.  Goetz,  IS  N.  Y.  a 
267. 
Dissolution. 

6.  A  partnership  carried  on  by  "M.  R* 
and  "A.  S.  R."  was  dissolved  under  an 
agreement  which,  inter  alia,  transferred  to 
the  former  the  absolute  and  exclusive 
privilege  of  doing  business  under  the  firm 
name  of  "The  R.  &  R.  Chemical  Works. " 
Held,  that  the  fact  that  the  firm  name  in 
its  two  initial  letters  was  identioal  with  the 
initial  letters  of  the  surnames  of  the  two 
partners  did  not  render  the  agreementavio- 
lation  of  Pen.  Code  N.  Y..§  868,  forbidding 
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Any  person  from  nsing  in  his  business  the 
name  as  partner  of  one  not  Interested  with 
him  as  partner,  or  using  the  designation 
"and  company"  or  "&  Co.,"  when  no  act- 
ual partner  or  partners  are  represented 
thereby,  where  tne  firm  name  was  made 
to  follow  the  name  of  "M.  R. "  as  "sole 

Sroprietor. " — Rosenheim  t.  Rosenfleld,  13 
r.  Y.  S.  720. 

7.  A  partnership  carried  on  by  "M.  R" 
and  "A.  0.  R."  was  dissolved' under  an 
agreement  which,  inter  alia,  transferred  to 
the  former  the<absoh]te  and  exclusive  priv- 
ilege of  doing  business  under  the  firm 
name  of  "The  R.  &  R.  Chemical  Works. " 
Seld  that,  the  agreement  containing  mut- 
ual covenants,  the  objection  that  the  trans- 
fer of  the  exclusive  right  to  use  the  firm 
name  was  without  consideration  could  not 
be  sustained. — Rosenheim  v.  Rosenfleld,  18 
N.  Y.  8.  720. 

8.  A  partnership  carried  on  by  "M.  R." 
and  "A.  S.  R."  was  dissolved  under  an 
agreement  which,  inttr  alia,  transferred  to 
the  former  the  absolute  and  exclusive  priv- 
ilege of  doing  business  under  the  lirm 
name  of  "The  R  &  R.  Chemical  Works." 
Held,  that  the  right  of  M.  R.  to  be  protected 
in  the  unmolested  use  of  the  firm  name 
was  not  affected  by  the  fact  that  he  was 
not  personally  engaged  in  the  manufacture 
of  tne  articles  in  which  he  dealt. — Rosen- 
heim V.  Rosenfleld,  13  N.  Y.  S.  720. 

9.  Kor  by  the  fact  thai  he  had  invaded 
territory  secured  by  the  agreement  for  the 
exclusive  custom  of  bis  former  partner. — 
Rosenheim  ▼.  Rosenfleld,  18  N.  Y.  a  720. 

Accounting. 

10.  Where  partners  owning  large  inter- 
eats  in  different  properties,  which  for  con- 
venience has  been  taken  in  the  name  of  one 
or  the  other  of  them  alone,  enter  into  an 
agreement  under  seal  setting  forth  such 
property  and  its  ownership,  and  providing 
for  a  conveyance  from  each  other  when  re- 
quested, and  a  subsequent  conveyance  in 
furtherance  thereof , as  between  themselves, 
of  some  of  the  property, which  instruments 
do  not  state  the  amount  of  personal  prop- 
erty received  b^  each  partner,  or  the 
amount  of  their  indebtedness  to  each  oth- 
er, such  instruments  do  not  constitute  a 
settlement  so  as  to  exclude  parol  evidence 
in  a  suit  for  an  accounting  by  the  execu- 
tors of  a  deceased  partner  against  the  sur- 
vivor.—Applebee  V.  Duke,  18  N.  Y.  8.  929. 

11.  Under  a  partnership  agreement  be- 
tween plaintiff  and  defenaant  in  the  bank- 
ing ana  stock  commission  business,  plain- 
tiff agreed  to  attend  to  all  business  of  the 
firm  in  the  stock  exchange,  and  defendant 
agreed  to  give  all  his  time  and  attention  to 
the  office  business.  Plaintiff  was  prevented 
from  performing  his  part  of  the  business 
^y  illness,  and,  defendant  not  being  a 


member  of  the  stock  exchange,  it  was  nec- 
essary to  employ  brokers  to  perform  plain- 
tiff's duties.  Held,  that  the  amount  paid 
to  the  brokers  so  employed  was  not  an  ex- 
pense to  be  borne  by  the  firm,  but  should 
be  charged  to  plaintiff  personally.  Affirm- 
ing 12  N.  Y.  a  140.— Hart  ▼.  Myers,  18  N. 
Y.  S.  888. 

12.  In  an  action  by  the  assignee  of  the 
interest  of  a  partner  for  an  accounting  on 
the  dissolution  of  a  firm,  all  the  partners 
and  representatives  of  deceased  partners 
are  proper  parties. — Stokes  v.  Stokes,  18 
N.  Y.  S.  407. 

18.  The  assignee  of  the  interest  of  a  part- 
ner can  maintain  an  action  for  an  accoant- 
ing  upon  the  dissolution  of  the  firm,  wheth- 
er the  assignor  assigns  his  entire  interest, 
or  only  a  portion  of  iL — Stokes  v.  Stokes, 
18  N.  Y.  8.  407. 
Retiring  partners. 

14.  To  subject  a  retired  partner  to  liabil- 
ity for  goods  sold  to  the  firm  before  the 
dissolution,  declarations  of  the  other  part- 
ner, after  the  dissolution,  are  not  admissi- 
ble.—Griggs  V.  Smith,  18  N.  Y.  a  278. 

Actions. 

15.  In  an  action  by  one  flrm  against  an- 
other, it  appeared  from  the  complaint  that 
defendant  S.,  who  was  a  member  of  each 
of  the  flrms,  had  refused  to  join  with  the 
other  plaintiffs  as  a  party,  and  on  account 
of  that  refusal  had  been  made  a  defendant. 
Held  that,  this  practice  being  fully  provid- 
ed by  Code  Civil  Proc  N.  Y.  §  448,  the  re- 
fusal of  8.  fully  determined  his  relation  to 
the  controversy,  and  his  right  to  become  a 
plaintiff  became  lost,  and  could  not  after- 
wards be  insisted  on.  —  Schnaier  v. 
Schmidt,  13  N.  Y.  8.  728. 

16.  An  action  by  one  flrm  against  anoth- 
er for  goods  sold  and  delivered  is  not  de- 
feated oy  the  fact  that  one  of  the  defend- 
ants is  a  member  of  both  flrms,  as  under 
Code  Civil  Proc.  N.  Y.  §  1207,  the  court  is 
authorized  to  permit  the  plaintiff  to  take 
any  judgment  consistent  with  the  issues 
raised  by  the  pleadings.  —  Schnaier  t. 
Schmidt,  18  N.  Y.  a  786. 

FABTY-WALLS. 

Bequisltes. 

1.  In  the  absence  of  a  special  agreement 
or  controlling  custom  to  tne  contrary,  it  is 
an  essential  characteristic  of  a  party-wall 
that  it  should  be  capable  of  substantial- 
ly similar  use  by  each  of  the  adjoining 
owners.  Inobahah,  J.,  dissenting. — Ham- 
mann  y.  Jordan,  18  N.  Y.  S.  228. 

2.  An  agreement  between  two  adjoining 
lot-owners,  by  which  one  undertakes  to 
build  a  party-wall,  for  which  he  is  to  re- 
ceive a  certain  compensation  from  the 
other  whenever  that  other  shall  use  the 


Digitized  by 


Google 


1040 


IHDBZ. 


wall.  i«  not  performed  by  the  erection  by 
bim  of  a  wall  equally  on  the  land  of  each, 
but  in  which  he  leaves  recesses  for  flues  on 
bia  side  extending  two  inches  beyond  the 
center  of  the  wall  into  that  part  of  it  be- 
longing to  the  other.  Ihorahax,  J.,  dis- 
senting.—Eammann  T.  Jordan,  18  K.  Y.  B. 
228. 

Passengers. 

See  Oarrien,  i^7. 

Payment, 

Bee  A.ewri  tmA  SatUfaetion;  B^tat0  tutd 
J)i$charffe. 

PLEADINQ. 

See,  also,  Attumptit,  4;  Equity,  16;  FaUe 

Jmpritonment,  1;  QuUUng   Title;  Trover 

and  Conteriion.  2. 
In  actions  to  set  aside  conveyancea,  see 

Fraudulent  Conveyancei,  11,  12. 
Pleading  set-off.  see  Sri-o/  and  Oovnttr- 

Claim,  a,  8. 
statutes,  see  Statute*. 

Complaint. 

1.  In  the  title  of  their  action  plaintiffs 
styled  themselves  "executors  of  the  last 
will  and  testament  of  Jacob  Barley. " 
Held,  a  mere  deier^tio  perionm,  and  not  an 
allegation  that  plaintiffs  sued  in  a  repre- 
sentative capacity.— Barley  V.  Roosa.  18  N. 
Y.  8.  209. 
Demurrer. 

a.  As  Code  Civil  Proc.  N.  Y.  §  488,  pro- 
viding for  demurrers  to  complaints,  does 
not  authorize  such  a  demurrer  for  a  mis- 
Joinder  of  defendants,  the  remedy  of  a  de- 
fendant improperly  made  a  party  is  by  an- 
swer or  disclaimer,  not  by  demurrer  on  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action. —Barnes  v.  Blalie,  18  K.  Y. 

a  77. 

8.  Where  it  does  not  appear  on  the  face 
of  the  complaint  that  the  court  has  not 
jurisdiction  of  the  subject-matter,  or  of 
the  person  of  the  defendant,  the  objection 
of  want  of  jurisdiction  cannot  be  raised 
by  demurrer. — Adams  v.  Lamson  Consoli- 
dated Store  Service  Co.,  18  N.  Y.  8. 118. 
Answer. 

4.  The  complaint  in  an  action  on  a  con- 
tract of  sale  of  pepper,  "to  be  shipped 
June-August,  1889,''  alleged  "that  in  the 
month  of  July  or  August,  1889,"  plaintiff 
shipped  the  same.  The  answer  contained 
an  averment  that  "defendant  is  informed 
and  believes  that  the  said  goods  were  not 
shipped  during  the  months  of  June,  July, 
and  August,  1889,  nor  until  September  in 
that  year,  in  compliance  with  the  terms 
and  stipulations  of  the  aforesaid  agree- 


ment, all  of  which  defendant  will  prove  or 
the  trial  of  this  cause  by  way  of  defense. " 
Held,  tihat  this  was  no  denial,  and  raised  no- 
issue  as  to  the  shipmAnt  of  the  gooda. — 
Bidwell  V.  Overton,  18  N.  Y.  a  274. 

6.  A  complaint  alleged  that  plaintiffs,  at 
defendant's  request,  performed  services, 
and  furnished  materials  in  making  certain 
lithographs  at  an  agreed  price.  The  an- 
swer contained  a  general  denial.  At  the 
trial,  it  appeared  that  the  contract  was  that 
the  litl^ographs  should  be  "  as  per  sketches  " 
submitted.  Held  that,  as  the  complaint 
did  not  set  out  the  whole  contract,  defend- 
ants, under  their  general  denial,  might 
avail  themselves  of  the  part  omitted;  and 
that  it  was  error  to  refuse  to  charge  that, 
if  the  lithographs  were  not  according  to 
the  sketches,  plaintiffs  could  not  recover 
on  the  agreement. — Bien  v.  Abbey,  18  N. 
y.  8.  286. 

6.  Where  the  complaint  alleges  a  sale  of 
^oods  to  defendants,  as  partners,  a  denial, 
in  the  answer,  of  information  sufBcient  to 
form  a  belief  as  to  each  and  every  allega- 
tion contained  in  plaintiff's  alleged  cause 
of  action,  is  a  sumcient  denial  of  the  al- 
leged copartnership  of  defendants. — Har- 
vey V.  Walker,  18  N.  Y.  8.  170. 

7.  An  averment  in  an  answer  that  "de- 
fendant has  not  knowledge  or  information 
sufficient  to  form  a  belief"  as  to  a  specified 
paragraph  of  the  complaint  is  not  a  denial 
of  the  aflegationBof  such  paragraph. — Bid- 
well  V.  Overton,  18  N.  Y.  8.  374. 

FriTOlouaneas. 

8.  A  pleading  cannot  be  declared  frivo- 
lous where  argument  is  necessaiy  to  show 
its  weakness. — Barney  v.  King,  18  N.  Y.  &. 
685;  Id.  687. 

9.  In  an  action  against  one  of  three  mak- 
ers and  indorsers  of  a  note,  an  answer  al- 
leging that  before  action  brought  plaintiff 
had  sued  on  the  note,  and  recovered  judg- 
ment against  the  other  makers  and  indors- 
ers, and  that  the  cause  of  action  was  there- 
by merged  in  the  judgment,  which  was  a 
bar  to  any  further  action  on  the  note,  can- 
not be  stricken  out  as  frivolous. — National 
Broadway  Bank  v.  Swift,  13  N.  Y.  a  626. 

10.  A  verified  answer,  setting  up  affirm- 
ative defenses,  cannot  be  stricken  out  as 
sham.— Barney  v.  King,  18  K.  Y.  &  685; 
Id.  687. 

11.  An  answer  which  simply  denies  that 
defendant  has  any  knowledge  or  informa- 
tion as  to  the  allegations  contained  in  the 
complaint  sufficient  to  form  a  belief,  be- 
ing authorized  by  Code  Civil  Proc.  N.  Y. 
g  600,  providing  uat  the  answer  must  con- 
tain a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  con- 
troverted by  the  defendant,  or  "of  any 
knowledge  or  information  thereof  saffl- 
cient  to  form  a  belief, "  cannot  be  stricken 
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out  M  frlTolont.— Haffadorn  t.  Village  of 
Edgewater,  18  N.  Y.  S.  687. 

12.  Upon  a  motion  to  strike  out  an  an- 
swer as  sham  the  court  cannot  go  into  the 
determination  of  evidence  procured  by 
l^laintiff.— Barney  t.  King.  18  N.  Y.  &  685; 
Id.  687. 

Motion  to  make  more  definite. 

18.  An  order  denying  amotion  by  one  of 
two  defendants  for  a  bill  of  particulars  was 
modified  on  appeal,  so  as  to  require  plain- 
tifF  to  give  part  of  the  particulars  asked 
for.  A  motion  by  the  other  defendant  to 
have  the  complaint  made  more  definite  and 
certain  having  been  granted,  before  such 
decision  of  appeal,  a  reargument  thereof 
was  asked  after  that  decision,  but  was  de- 
nied, on  the  ground  that  the  order  did  not 
conflict  with  the  decision  on  appeal.  Held 
that,  even  though  Uiat  order  enlarged  on 
the  decision  on  appeal  from  the  other  or- 
der, it  should  not  be  reversed,  as  plaintiff 
was  not  injured  thereby,  and  could  as 
easily  comply  with  it  as  with  the  other 
order.— Boss  v.  Hamlin,  18  N.  Y.  &  103; 
Same  v.  Willett,  Id.  108. 

Beply. 

14  When  new  matter  in  an  answer  ap- 
proaches too  closely  the  boundary  line  be- 
tween new  matter  constituting  an  affirma- 
tive defense  and  new  matter  setting  forth 
a  counter-claim,  the  pleader  should  label 
his  plea  to  require  a  reply  without  order  of 
court.  Defendant's  prayer  for  affirmative 
equitable  relief  will  not  alone  be  sufficient- 
ly explicit  to  force  a  reply,  but  he  must 
characterize  his  plea  as  a  counter-claim 
before  he  can  successfully  complain  of 
plaintiff's  failure  to  demur  or  reply. — Wood 
V.  Gordon.  18  N.  Y.  8.  605. 

VerifloatiOD. 

16.  Code  Civil  Proc.  K.  Y.  §  636.  which 
permits  a  person  not  a  party  to  the  action 
to  verify  the  pleadings  on  stating  his  rea- 
sons why  it  is  not  made  by  the  party,  is 
extended  to  pleadings  in  justice's  court 
by  Laws  1881,  c.  414,  8  1.  (4  Rev.  St.  8th 
£d.,  p.  2643.)  Held,  in  an  action  injustice's 
court  brought  by  a  domestic  corporation 
located  in  another  county,  that  the  com- 
plaint may  be  verified  by  plaintiff's  attor- 
ney.— Syracuse  Moulding  Co.  y.  Squires, 
18"K.  Y.  8.  647. 

Amendment. 

16.  The  plaintiffs,  having  unreasonably 
delayed  an  application  for  leave  to  file  an 
amended  complaint  after  a  decision  of  the 
court  of  appeals  declaring  the  original 
faulty,  were  required  to  assume  the  costs 
of  the  action  as  a  condition  upon  which 
such  leave  would  be  granted.  Held  that, 
as  a  further  penalty,  the  plaintiff  should 
have  been  required  to  stipulate  that,  in  the 
V.ISn.y.s.— 66 


event  of  their  successful  issue  in  the  action, 
the  costs  of  the  former  trials  and  appeals 
therein  should  not  be  taxed  against  the  de- 
fendants.—Btady  V.  Cassidy,  1»  N.  Y.  a 
824. 

17.  The  graining  of  leave  to  file  an  amend- 
ed complaint  is  a  matter  within  the  discre- 
tion of  the  court,  and  cannot  be  objected 
to,  though  the  amount  claimed  in  the 
amended  is  greater  than  that  claimed  in 
the  original  complaint— Brady  v.  Cassidy, 
13  N.  y.  8.  824. 

18.  Leave  to  serve  a  supplement  answer, 
pleading  in  bar  a  judgment  entered  against 
a  co-defendant,  will  not  be  granted  where 
judgment  was  directed  on  the  demurrer  of 
the  co-defendant  in  favor  of  plaintiff,  after 
which  the  action  was  severed,  and  judg- 
ment permitted  against  such  co-defendant, 
with  the  direction  that  the  action  proceed 
as  to  the  other  defendant — Bchmohl  v. 
Fusco,  18  N.  Y.  8.  688. 

Bill  of  partictUars. 

10.  A  complaint  alleged  tiiat  plaintiffs 
placed  in  the  hands  of  defendants,  as  real- 
estate  agents,  certain  property  for  sale; 
that  by  fraudulent  representations  defend- 
ants procured  from  plaintiffs  a  contract  for 
the  sale  of  the  property,  for  a  price  much 
less  than  could  have  been  obtained  for  it 
to  the  wife  of  one  of  the  defendants,  who 
soon  afterwards  sold  it  for  a  much  larger 
price.  The  complaint  further  alleged  tnat 
defendants  circulated  rumors  intended  to 
keep  awa^  purchasers,  and  failed  to  bring 
plaintiffs  in  contact  with  persons  desiring 
to  buy  the  property,  and  that  defendants 
had  received  offers  for  the  property  which 
they  concealed  from  plaintiffs.  Meld,  that 
defendants  were  entitled  to  a  bill  of  partic- 
ulars of  the  names  of  the  persons  from 
whom  it  was  expected  to  prove  they  had 
received  such  offers,  and  among  whom 
they  had  circulated  such  rumors.— Will- 
isms  V.  Folsom,  18  N.  Y.  a  718. 

20.  Plaintiff  will  not  be  entitled  to  a 
bill  of  particulars,  when  the  answer,  though 
containing  matter  affirmative  in  form, 
amounts  simply  to  a  general  denial.— Gray 
V.  Shepard.  18  N.  Y.  8.  37. 

31.  The  demand  for  a  bill  of  particulars 
of  a  defense  was  not  made  until  nine 
months  after  the  service  of  the  amended 
answer,  and  after  the  case  had  been  on  the 
calendar  during  three  circuits,  but  no  evi- 
dence appeared  of  any  vexatious  delay. 
Held,  that  the  demand  should  not  be  set 
aside  on  the  ground  of  laches. — Klock  v. 
Brennan,  18  N.  Y.  &  171. 

32.  The  answer  in  an  action  contained 
general  allegations  of  various  payments, 
without  specifying  the  amounts  or  dates 
thereof.    Held  a  proper  case  for  a  bill  of 

Sarticulars  on  a  demand  by  plaintiff,  under 
ode  CivU  Proc  K.  Y.  g  581,  providing  for 
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the  delivery,  on  a  written  demand  therefor, 
of  a  copy  of  an  account  alleged  in  a  plead- 
ing, withont  setting  forth  the  items,  and 
that  the  court  may,  in  any  case,  direct  the 
delivery  of  a  bill  of  particulars  of  the  claim 
of  either  party.— Elock  ▼.  Brennan,  18  N. 
Y.  a  171. 

Pleading  and  proof— Variance. 

28.  A  letter  written  by  8.  to  P.,  stating 
the  terms  of  an  agreement  between  M,. 
S,.  and  P.  for  the  purchase,  shipment,  and 
sale  of  merchandise  as  a  joint  enterprise, 
profits  to  be  divided  between  them  in  thirds, 
was  accepted  by  P.,  and  in  pursuance  of 
the  agreement  goods  were  shipped  to  him, 
and  sold  by  him.  The  answer  of  S.,  in  an 
action  in  which  the  rights  of  individual 
creditors  of  P.  were  asserted,  set  forth  the 
facts  and  the  grounds  of  his  claim  for  a 
lien  on  the  funds  in  the  hands  of  P.  spe- 
cifically, but  contained  an  averment  that 
P.  acted  "as  selling  agent"  in  respect  of 
the  goods.  Reld,  that  S.  was  not  thereby 
precluded  from  recovering  part  of  the  pro- 
ceeds as  upon  dealings  on  joint  account, 
as  it  appeared  by  admissions  of  such  indi- 
vidual creditors  of  P.  that  they  were  fully 
apprised  of  S.'8  claim;  and  the  variance 
between  S.'s  answer  and  the  proof  was  im- 
material, and  could  be  disregarded,  or  the 
answer  amended,  especially  as  no  olijection 
on  the  ground  of  such  variance  was  taken 
at  the  trial.— Drexel  ▼.  Pease,  18  N.  Y.  8. 
774. 

24.  At  the  trial  of  an  action  by  a  husband 
to  compel  his  wife  to  convey  to  him  cer- 
tain land,  she  testified  that  she  had  con- 
veyed the  land  to  her  sister.  Held,  that 
the  answer  to  a  question  whether  her  sis- 
ter paid  her  anything  therefor  wag  proper- 
ly excluded,  as  no  issue  in  regard  to  such 
conveyance  was  made  in  the  pleadings. — 
Taylor  v.  Taylor,  18  N.  Y.  8.  55. 

25.  Money  on  deposit  in  bank  in  the 
name  of  M.,  being  part  of  the  assets  of  a 
f»artnership  between  him  and  plaintiffs, 
^was  transferred  b^  him  to  them  by  an  as- 
-signment  of  all  his  interest  in  the  partner- 
rship.  Before  notice  of  the  transfer  was 
given  to  the  bank,  a  check  for  part  of  the 
:aaiount,  made  b^M.  to  his  wife,  previous 
to  the  transfer,  in  part  payment  of  an  ex- 
isting debt,  was  deposited  by  her  in  the 
bank,  and  credited  as  cash  to  an  account 
kept  by  her  therein,  separate  from  the  ac- 
count in  the  name  of  M.  Htid,  in  an  ac- 
tion to  restrain  the  wife  from  drawing  or 
the  bank  from  paying  the  money,  in  which 
M.  was  made  a  defendant,  plaintiffs  could 
not  have  judgment  against  him  for  the 
Amount  of  the  check,  under  Code  Civil 
Proc.  N.  Y.  %  1207,  authorizing  any  Judg- 
ment for  plaintiff  "consistentwiththe  case 
made  by  the  complaint  and  embraced 
within  the  isaue, "  no  cause  of  action  there- 


for having  been  alleged  in  the  complaint. 
—Adams  v.  McCann,  la  N.  Y.  a  434. 

36.  In  an  action  to  charge  defendants  as 
guarantors  of  a  note,  it  appeared  that,  after 
they  Lad  indorsed  the  note  in  blank,  the 
guaranty  was  written  over  their  signatares 
by  their  counsel  without  any  authority  for 
the  alteration.  Held,  that  the  complaint 
was  properly  dismissed,  and  that  a  motion 
to  make  the  pleadings  conform  to  the  proof 
was  unavailing,  a  cause  of  action  against 
defendants  as  indorsers  being  wholly  dif- 
ferent from  the  cause  of  action  against 
them  as  guarantors. — Peter*  ▼.  Cliamber- 
lain,  18  N.  Y.  a  467. 


FLEDQE. 

Bights  of  pledgeor. 

1.  The  owner  of  a  bond  and  mortgage 
pledged  as  collateral  aecnrity  for  a  debt 
less  than  the  face  of  the  mortgage  has  no 
right  to  declare  the  principal  of  the  mort- 
gage due  for  default  in  payment  of  the 
taxes  without  the  authority  or  eonnurrence 
of  the  pledgee,  and  he  cannot  sue  to  fore- 
close the  mortgage.— Shaw  t  Wellman,  13 
N.  Y.  8.  527. 

Evidence. 

2.  Defendants,  being  Indebted  to  pldn- 
tiff,  gave  a  check  for  |l,aOO.  and  assigned 
to  plaintiff  certain  property  "for  and  in 
consideration  of  the  sum  of  f  8,184.66.  to  as 
in  hand  paid,"  and  plaintiff  gave  defend- 
ants a  receipt  for  $4,884.66,  'in  full  of  ac- 
count to  date. "  Held,  that  plaintiff  might 
show  that  the  money  was  not  paid  as 
stated  in  the  receipt,  and  that  the  assign- 
ment was  only  collateral  secnri^.— Sken- 
andoa  Cotton  Co.  v.  Lefferu,  18  N.  Y.  a  88. 

By  executor. 

8.  An  executor  has  authority,  with  or 
without  the  concurrence  of  bis  co-eseeotor, 
to  sell  or  pledge  the  property  of  the  estate: 
and,  where  he  pledges  the  bonds  of  the 
estate,  the  mere  fact  that  the  pledgee  sup- 
posed that  it  was  dealing  with  the  ex- 
ecutor in  his  individual  capacity,  and  that 
on  inquiry  it  would  have  ascertained  the 
true  ownership  of  the  bonds,  will  not  ren- 
der the  pledgee  liable  for  the  misapplica- 
tion of  the  proceeds  by  the  executor  to  his 
own  personal  use,  as  the  loan,  of  itself,  did 
not  effect  a  misappropriation  of  the  funds 
of  the  estate,  nor  did  it  give  the  pledgee 
any  notice  of  the  intended  misapplication. 
—Qottberg  V.  United  8tate8  Nat  Bank.  13 
N.  Y.  a  841. 

Police  Department. 

See  Mvnie^al  Corporation*,  S-18. 
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POWBES. 

restamentary  powers. 

Testator  devised  his  estate  to  his  wife. 
18  executrix,  in  trust  for  the  payment  of 
lebts.  "with  power  to  sell  and  dispose  of 
be  same."  He'd  tbu.  as  no  aiitb<vity  to 
■eceive  rents  and  profits  was  given  to  the 
ixecutrix,  no  estate  in  the  land  passed  to 
ler,  but  she  took  a  mere  power  in  trust. 
mder  1  Rev.  St.  N.  Y.  marg.  p.  729,  S  M; 
tnd.  she  having  died  witliout  executing  it, 
ts  execution  was  not  to  be  assumed  by  the 
;ourt  as  a  trust,  but  devolved  upon  the  ad- 
ninistrator  of  the  devisor  with  the  will  an- 
nexed. Following  Mott  v.  Aci^erman,  1^2 
51.  Y.  .'58».— In  re  Christie.  18  N.  Y.  8.  202. 


PRACTICE  IN  CIVIL  CASES. 

see,  also.  Appeal;  Certiorari;  Goelt;  Deposi- 
tion; judgment;  Jury;  New  Trial;  Par- 
ties; Pleading;  Refer  enee;  Trial;  Venue 
in  Civil  Cases;  Writs. 

Dismissal. 

1.  Where  an  action  containing  the  prop- 
er subject-matter  of  an  action  in  equity  is 
tried  before  a  Jury,  without  object'on  to 
the  mode  of  trial,  it  is  proper  for  the  court 
to  refuse  to  dismiss  the  complaint. — 
b<linaier  V.  Schmidt,  18  N.  Y.  8.  725. 

2.  Although,  upon  the  plaintiff's  resting, 
the  proof  is  insufficient  to  sustain  his  case, 
yet.  if  either  party  thereafter  supply  the 
necessary  evidence,  such  defect  will  be 
cured.— Elwell  v.  Fabre,  18  N.  Y.  8.  829. 

8.  In  an  action  asraiust  father  and  son  for 
fulse  imprisonment,  it  appeared  that,  plain- 
till  having  called  upon  the  father  and  as- 
FPi'ted  a  money  demand  against  him.  he 
]>rorurcd  her  airrest  for  an  attempt  to  ex- 
tort money,  and  that  the  son  was  present 
in  the  room  at  the  time  of  plaintiff's  call 
and  arrest,  but  in  no  wise  participated  in  the 
ir!insui:tion,  except  to  address  some  words 
to  the  father  in  an  undertone,  before  the 
offlrer  making  the  arrest  was  sent  for. 
Hrhl  that,  the  court  having  submitted  the 
case  to  the  jury  as  one  for  a  conspiracy  be- 
tween the  father  and  son  against  the  plain- 
tiff, the  refusal  to  dismiss  the  complaint  as 
to  the  son  was  error  prejudicial  to  the  fa- 
ther as  well  as  the  son,  since  the  charge  of 
conspiracy  as  to  the  former  could  only  be 
sustained  by  showing  the  guilty  participa- 
tion of  the  sou  in  the  alleged  false  im- 
prisonment.— Carson  v.  Dessau,  18  N.  Y. 
ti.  232. 

4.  In  an  action  against  a  city  for  work 
done  and  materials  furnished  in  construct- 
ing a  sewer,  where  the  answer  admits  that 
"certain  work"  was  performed  in  con- 
structing the  sewer,  a  motion  to  dismiss, 
on  the  ground  that  plaintiffs  had  not  proved 


that  they  performed  the  work  or  furnished 
the  materials  alleged,  is  properly  denied, 
as  they  are  entitled  to  recover  at  least  a 
nominal  amount. — Toop  y.  City  of  New 
York.  13  N   Y.  8.  280. 

f).  Where  a  complaint  is  dismissed  be- 
cause of  failure  of  proof,  tbe  court  sboula 
not  give  absolute  judgment  in  favor  of  the 
defendant.— Terry  v.  Home,  13  N.  Y. 
S.  858. 
Stipulations. 

6.  After  tiling  a  stipulation  that  the  case 
be  set  down  for  trial  on  a  day  certain, 
plaintiffs  are  estopped  from  asserting, 
when  the  case  is  reached  on  the  calendar, 
that  it  is  not  in  a  condition  to  be  tried,  and 
defendants  are  not  bound  to  recognize  a 
new  notice  of  trial  served  by  plaintiffs  sub- 
sequent to  such  stipulation,  nor  will  such 
notice  have  effect  by  reason  of  defendants' 
failing  to  return  the  same  within  24  hours. 
—Hooper  v.  Beecher.  18  N.  Y.  S.  212. 

Service  of  papers. 

7.  Code  Civil  Proc.  N.  Y.  §  977.  which 
provides  that  in  the  city  of  New  York, 
where  a  party  has  served  a  notice  of  trial 
and  filed  a  note  of  issue  for  the  term  at 
which  the  cause  is  not  tried,  it  is  not  nec- 
essary for  him  to  serve  a  new  notice  of 
trial  or  file  a  new  note  of  issue  for  a  suc- 
ceeding term,  and  that  the  action  must  re- 
main on  the  calendar  until  disposed  of, 
does  not  apply  where  the  pleadings  have 
been  amended  after  issue  joined;  and 
where  plaintiff,  after  noticing  the  cause  for 
trial,  amends  his  complaint,  and  defendant 
serves  an  amended  answer,  plaintiff  must 
serve  a  new  notice  of  trial,  and  file  a  new 
note  of  issue,  before  the  case  can  he 
brought  to  trial.— Graham  v.  Stirling  Ins. 
Co.,  13  N.  Y.  S.  562. 

8.  Defendant's  attorneys  served  an  an- 
swer by  leaving  the  same  with  the  partner 
of  plaintiff's  attorne}'.  No  admission  of 
service  was  given,  but  on  the  following  day 
plaintiff's  attorney  told  the  attorney  for 
defendant  that  he  wished  to  see  his  client 
before  accepting  the  answer,  which  was 
not  served  in  time.  Afterwards  he  said 
that  he  would  not  accept  the  answer,  bnt 
it  was  never  returned.  Held,  that  the  ob- 
jection that  the  answer  was  not  served  In 
time  was  waived. — Rogers  v.  Rockwood, 
13  N.  Y.  S.  939. 

9.  Defendant's  attorneys  having  de- 
manded a  copy  of  the  complaint,  and  des- 
ignated the  place  where  it  was  to  be  served, 
the  attorney  for  plaintiff  took  a  copy  of 
the  complaint  to  the  place  designated,  but, 
finding  the  office  locked,  thrust  it  under 
the  door.  Defendant's  attorneys  found  it 
there  the  next  day.  retained  it,  and  served 
an  answer  thereto.  Held  that,  though  the 
service  of  the  complaint  was  insuincient 
under  Code  Civil  Proa  N.  T.  §  797,  subd. 
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8,  the  irregularity  was  waived. — Rogers  ▼. 
Hockwood.  18  N.  T.  8.  939. 

10.  Dropping  a  notice  of  appeal  Into  the 
oflBce  of  the  attorney  for  the  adverse  party 
through  the  letter-slot  in  the  office  door  is 
leaving  it  in  a  "conspicuous  place, "  with- 
in the  meaning  of  Code  Civil  Proc.  K. 
Y.  j;  797,  Bubd.  8,  which  permiU  the  serv- 
ice of  a  paper  on  an  attorney,  if  there  is 
no  person  In  charge  of  his  office,  and  the 
service  is  made  between  6  a.  h.  and  9  f.  k., 
"by  leaving  it  in  a  conspicuous  place  in 
his  office. "  Reversed  in  11  N.  T.  &  859.— 
Livingston  v.  New  Torlc  EL  R.  Co.,  18  N. 
T.  8.706. 

11.  Code  Civil  Proc.  N.  T.  §  780.  reqair- 
tng  eight  days'  notice  of  a  motion  "or  of 
any  other  proceeding  in  an  action  before 
a  court  or  Judge, "  does  not  apply  to  a  mo- 
tion at  special  term,  upon  less  than  eight 
days'  notice,  to  settle  the  form  of  a  judg- 
ment then  recovered,  and  to  direct  the  en- 
try thereof.— Parker  v.  Linden,  18  N.  Y. 
8.  9S. 

Discovery  of  plaintiffs  address. 

12.  It  is  in  the  discretion  of  the  court  to 
grant  an  order  requiring  plaintiff's  at- 
tornev  to  disclose  plaintiff's  address,  and 
in  default  thereof  staying  the  action,  and 
such  order  will  not  be  disturbed  on  appeal 
unless  there  is  a  clear  abuse  of  discretion. 

-Post  V.  Scheider,  18  K.  Y,  8.  896. 

Freferences. 

See  Auignment  for  Benefit  of  Creditor*,  1-6. 

Fresumption. 
On  appeal,  see  Appeal,  28,  24. 

PSINCIPAL  AND  AQENT. 

8ee  Attorney  and  OlutU;  Factor*  and  Bro- 
keri. 

Inabilities  of  agent  to  prinolpaL 

1.  In  an  action  to  recover  from  defend- 
ant the  value  of  lumber  sold  bv  him  on 
credit,  as  agent  for  plaintiff,  defendant 
was  permitted  to  testify  to  a  custom  of  the 
trade  to  sell  lumber  on  credit.  Held,  that 
plaintiff  might  show,  in  rebuttal,  sales  for 
cash  to  be  the  custom,  and  sales  on  credit 
the  exception.— Tyler  v.  O'Reilly,  18  N.  Y. 
8.801. 

Liabilities  of  agent  to  third  persons. 

2.  Promoters  of  a  company,  who  order 
work  to  be  done  and  goods  to  be  supplied 
for  the  company  before  it  is  formed,  if  the 
company  is  never  actually  Incorporated, 
are  liable  for  the  work  so  done  and  the  ar- 
ticles furnished,  either  as  agents  acting 
without  an  existing  principal,  eras  having 
made  themselves  personally  liable.— Hub 


Publishing  Go.  v.  Richardson,  18  H.  T.  & 
665. 

Liability  of  principal  to  tfalrd  per- 
sons. 

8.  Defendant's  agent  refused  to  receive 
from  plaintiffs  certain  hops  purchased  by 
him,  and  plaintiffs  resold  them.  The  no- 
tice of  resale  was  given  to  the  agent,  who 
was  duly  authorized  by  defendant  to  make 
contracts  for  him  in  regard  to  purchasing, 
receiving,  and  paying  for  hops.  Held,  it 
was  binding  on  defendant,  though  the 
agency  was  terminated  before  the  notice 
was  given;  it  appearing  that  plaintiff  had 
no  notice  of  the  termination  of  the  agency. 
—Knox  V.  Schoenthal,  18  N.  Y.  a  7. 

4.  In  an  action  to  rescind  a  sale  of  stock 
on  the  ground  of  fraud,  defendant's  denial 
as  to  the  fraudulent  representations  com- 
plained of  was  based  upon  the  fact  that 
they  were  made  by  one  O.,  acting  as  bro- 
ker. Held,  that  defendant  was  responsible 
for  the  representations  of  6. — Aron  ▼.  De 
Castro,  18N.  Y.  &872. 

Prl'TUeged  OommitnioattoiL 
Bee  wane**,  1. 

Probable  Oause. 

See  MaUeiou*  Proteeution. 

Probate. 

Of  wUls,  see  Will*,  la 

Process. 

See  Writ*. 

Promissory '  Notes. 

See  Negotiable  ItuinaaenU. 

Public  Improvements. 

See  Munieipai  CorporatioTU,  28-87. 

QUTBTINa  TITLB. 

Pleading. 

1.  Code  Civil  Proc.  K.  Y.  g  1689,  regnlre* 
that  a  complaint  for  the  determination  of 
claims  to  real  property  "must  set  forth 
facts  showing  •  •  •  that  the  defend- 
ant unjustly  claims  an  estate  therein  of  the 
character  specified  in  the  lastsecUon,  "(for 
life,  for  years,  etc.)  Reid,  that  snch  an  ac- 
tion could  not  be  supported  by  the  bare 
allegation  "that  the  defendants  unjustly 
claim  an  estate  in  fee  in  said  premisaa.  "— 
Brown  v.  Teel,  18  N.  Y.  a  142. 

Amendment. 

2.  In  an  action  to  determine  claims  to 
real  property,  there  was  no  evidence  at  the 
trial  of  any  claim  made  by  the  defendant* 
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to  the  propertT  in  qaestlon.  except  such 
inference  aa  nught  be  drawn  from  the  fact 
that  she  made  no  replr  to  a  letter  addressed 
to  ber  bT  the  plaintiff,  desiring  her  to  exe- 
cute a  deed  relinqnishing  any  claim  she 
might  have  to  the  property.  Held  insuffi- 
cient as  proof  of  the  assertion  of  any  claim 
on  the  part  of  the  defendant  to  the  said 
property,  so  at  to  admit  of  the  amendment 
of  tne  faulty  complaint  in  conformity  with 
the  proof.— Brown  ▼.  Teel,  18  N.  T  S.  143. 

AAILBOAD  COMPANIES. 

See,  also,  Oarritn;  Ecrtt  and  Street  Sail- 
road*. 

Bonds. 

1.  The  bondholders  of  a  railroad  com- 
pany anthorized  defendants,  as  tmstees,  to 
purchase  the  road  and  property  on  fore- 
closure, and  to  organize  anew  corporation, 
and  divide  the  stock  among  the  bondhold- 
ers proportionate  to  the  number  of  their 
bonds.  Defendants  formed  a  company, 
with  a  capital  of  13.000,000,  and  transferred 
the  property  to  it,  but  only  required  $994,- 
000  of  stock  to  be  turned  over  tor  distribu- 
tion to  the  bondholders,  leaving  the  bal- 
ance to  be  disposed  of  at  the  directors'  dis- 
cretion. In  addition  to  the  stock,  defend- 
ants took  from  tbe  corporation  a  note  for 
956,800  to  repay  them  for  the  expenses  of 
the  reorganization.  SM,  that  the  failure 
to  require  all  tbe  atock  to  be  turned  over 
for  distribution  among  the  bondholders 
was  a  breach  of  the  trust  agreement,  and  a 
bondholder  is  entitled  to  enjoin  the  collec- 
tion of  the  note  until  the  agreement  is  com- 
plied with.— White  T.  Wood,  13  N.  T.  8. 
081. 

Negligence — Accidents  at  oirosainga. 

2.  Plaintiff,  a  workman  employed  in 
building  a  station,  observed  an  incoming 
train,  and  stepped  aside  to  avoid  it.  After 
the  engine  was  uncoupled  he  was  called 
across  tbe  track  by  a  fellow-workman,  and 
directed  to  go  under  the  platform  to  get 
lumber,  and,  while  stooping  for  that  pur- 
pose, was  caught  between  the  platform  and 
tbe  tender  of  tbe  engine  as  it  backed  out 
of  the  station,  and  severely  injured.  He 
was  seen  by  tbe  engineer  before  the  eneine 
was  started  back.  No  warning  was  given 
of  the  engine's  starting,  but  plaintiff  knew 
that  it  would  be  backed  down  very  shortly. 
Held,  that  plaintiff  was  not  guilty  of  con- 
tributorv  negligence  in  crossing  the  track 
before  the  engine  while  not  in  motion. — 
German  v.  Suburban  Rapid-Transit  Co.,  13 
N.  Y.  S.  897. 

8.  It  was  culpable  negligence  in  an  en- 
gineer, after  having  seen  plaintiff  in  a  dan- 
gerous position  on  the  track,  to  back  down 
upon  him  without  looking  again  to  see  if 


ha  was  ont  of  the  way. — German  t.  Subnr- 
ban  Rapid-Transit  Co.,  18  N.  Y.  S.  897. 

4.  Plaintiff's  intestate,  a  boy,  crossed  the 
defendant's  track  in  front  of  a  rapidly  ap- 
proaching train,  less  than  800  feet  distant. 
In  attempting  to  recross  the  track,  his  foot 
became  entangled,  and  before  he  could  ex- 
tricate himself  he  was  run  over  and  killed. 
The  court  was  requested  to  charge  that  "if 
the  plaintiff's  intestate  attempted  to  cross, 
with  the  train  advancing  in  plain  sight,  at 
or  nearer  than  the  fourth  telegraph  pole  be- 
low the  crossing,  he  was  guilty  of  contribu- 
tory negligence  and  cannotrecover, "  which 
request  the  court  refused.  Held  that,  the 
facts  embodied  in  the  request  being  pre- 
sented by  the  evidence  in  the  case,  tbe 
question  of  contributorv  negligence  aris- 
ing therefrom  was  one  of  law  for  the  court, 
and  that  the  court  erred  in  refusing  to  in- 
struct the  Jury  as  requested.  Following 
Gonzales  v.  Railroad  Co.,  88  K.  Y.  440; 
Glacius  ▼.  Black,  67  N.  Y.  568.— McPbil- 
lips  ▼.  New  York,  N.  H.  &  H.  R.  Co.,  18  N. 
Y.a917. 

6.  The  duty  of  operating  the  gates  at  a 
railroad  crossing  in  such  a  manner  as  to 
afford  reasonable  protection  to  a  traveler 
upon  the  highway,  who  is  reasonablv  care- 
ful himself,  rests  with  the  railroad  com- 
pany; and  when  the  gate  is  open,  and  the 
traveler  passes  through  upon  the  track  and 
is  injured,  it  is  a  question  for  the  Jury 
whether  allowing  the  gate  to  be  open,  even 
if  opened  by  a  stranger,  is  negligence  on 
the  part  of  the  comoany. — Haywood  v. 
Xew  York  Cent  & H.  R.  R  Co.,  18 N.  Y.  a 
177. 

6.  A  traveler  on  a  public  street,  after 
passing  through  such  a  gate  at  a  railroad 
crossing,  was  struck  by  a  passing  train  and 
killed.  It  appeared  that,  while  the  gate 
through  which  he  passed  was  open,  the  op- 
posite gate  was  closed,  the  gates  being  op- 
erated by  the  same  gateman,  but  by  differ- 
ent cranks  or  levers;  and  that  the  street 
was  148  feet  wide.  Held  that,  on  the  ques- 
tion of  contributory  negligence  of  de- 
ceased, it  was  for  the  Jury  to  determine 
whether  be  might  not  prudently  have  re- 
garded the  fact  that  the  gate  was  open  as 
an  assurance  that,  while  it  was  in  that  po- 
sition, no  train  would  pass  across  or  upon 
the  street;  and  whether  be  had  not  reason- 
able grounds  for  supposing  that  the  oppo- 
site gate  would  be  opened  when  reached 
by  him.— Haywood  v.  New  York  Cent.  & 
K  R.  R.  Co.,  18  N.  Y.  a  177. 

7.  Tbe  brakeman  on  tbe  rear  car  of  the 
train  which  killed  deceased  saw  him  ap- 
proaching the  crossing,  and  signaled  him 
to  stop,  but  there  were  intervening  box- 
cars, and  deceased  was  seated  in  a  covered 
wagon,  and  there  was  no  positive  evidence 
that  he  could  see  the  brakeman  or  any 
portion  of  the  train.    Held,  that  it  was  a 
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qnestion  for  the  Iniy  whether  these  factt 
establUhed  contribntory  neglif^ence  on  the 
part  of  the  deceased.— Haywood  ▼.  New 
York  Cent  &  H.  R.  R.  Co..  18  N.  T,  8.  IW. 

8.  The  ordinance  of  the  common  conn- 
cil  of  a  city,  providing  that  trains  shall 
not  be  run  across  any  of  the  streets  In 
the  compact  part  of  the  city  at  a  greater 
speed  than  two  miles  per  hour,  nor  with- 
out sending  a  person  in  advance  of  the 
trains  to  give  warning,  is  not  inconsistent 
with  Laws  N.  Y  18W,  c.  242.  providing 
that  in  cities  of  less  than  60,000  inhabit- 
ants it  shall  not  be  lawful  for  the  com- 
mon council  to  restrict  the  rate  of  speed 
of  railroad  cars  to  less  than  SO  miles  per 
hour,  when  gates  are  established,  and  per- 
sons furnished  to  attend  the  same,  where 
there  is  no  proof  that  such  city  has  less 
than  60,000  inhabitants. — Haywood  v.  New 
Yorlt  Cent  &  H.  R.  R.  Co.,  18  N.  Y.  8. 177. 

9.  Plaintiff,  in  a  buggy,  approached  by 
a  converging  road  deiendant's  railroad 
crossing,  occupied  by  cars,  which  were 
being  shifted.  The  engine  and  cars  moved 
down  near  to  plaintiff  and  stopped.  Plain- 
tiff called  ont:  "Is  it  all  right  so  we  can 
go  ahead?"  Defendant's  servant  on  the 
engine  replied:  "AH  right;  go  ahead." 
Plaintiff  moved  forward,  and,  when  abreast 
of  the  engine,  steam  began  to  escape  from 
its  "pop-whistle,"  and  several  "toots"  of 
the  whistle  sounded,  frightening  plain- 
tiff's horse,  and  causing  it  to  spring  side- 
ways into  a  ditch,  throwing  plaintiff  from 
the  buggy,  and  breaking  his  leg.  It  ap- 
peared that  the  "pop-whistle"  was  not  un- 
der control  of  the  engineer.  Hald  that,  al- 
though there  was  no  evidence  of  negli- 
gence in  the  operation  of  the  engine,  the 
assurance  of  safety  was  made  to  plaintiff 
without  reservation,  and  implied  the  con- 
trol of  the  engineer  over  the  engine  and 
its  instruments  of  alarming  sounds,  and 
that  defendant  was  liable  for  plaintiff's 
injuries  received  in  acting  upon  that  as- 
surance.—Eeech  v.  Rome,  O.  &  W.  R.  Co.. 
18  N.  Y.  a  149. 

BECEIViEBS. 

Appointment. 

1.  In  an  action  by  a  receiver  In  supple- 
mentary proceedings  to  set  aside  as  fraud- 
ulent a  transfer  of  the  judgment  debtor's 
property,  the  transferee's  executors,  who 
have  been  substituted  as  defendants  in  his 
place,  cannot,  by  supplemental  answer,  20 
years  after  the  commencement  of  the  ac- 
tion, raise  the  question  of  the  regularity 
and  validity  of  the  receiver's  appointment, 
where  the  transferee  himself  during  his 
life-time  never  attempted  to  do  so.— ralen 
V.  Bushnell,  18  N.  Y.  S.  786. 

3.  In  an  action  for  sequestration  of  the 
property  of  a  corporation  after  return  of 


ezecntlon  ansatlsfled,  a  receiver  was  ap- 
pointed temporarily,  without  the  notice  to 
the  attorney  general  required  by  Lairs  K. 
Y.  1888,  c.  878,  g  8,  to  be  given  of  aU  mo- 
tions or  other  applications  in  any  action 
for  the  dissolution  of  a  corporation  or  a  dis- 
tribution of  its  assets ;  but  by  the  final  j  adg- 
ment  in  the  action,  notice  of  the  applica- 
tion for  which  was  duly  served  on  the  at- 
torney general,  the  same  receiver  was  con- 
tinned  as  the  permanent  receiver.  Held. 
that  this  appointment  legally  made,  vested 
the  appointee  with  all  the  rights  of  his  of- 
fice, although  the  appointment  during  the 
pendency  of  the  action  was  illegal  and 
void.— In  re  Stonebridge,  18  N.  Y.  S.  770. 

8.  Plaintiff  had  an  estate  for  life  in  cer- 
tain real  property  in  which  defendant  E. 
had  an  estate  in  dower,  subject  to  plain- 
tiff's life-estate,  and  the  other  defendants 
owned  Uie  fee.  subject  to  such  life-inter- 
ests. £.  was  in  possession,  and  collected 
the  rents  by  consent  of  the  parties.  Held. 
that  plaintiff  was  not  entitled  to  the  ap- 
pointment of  a  receiver  of  the  rents  and 
profits,  because  taxes  had  not  been  paid 
promptly  by  E.,  where  all  taxes,  with  in- 
terest, had  been  paid  before  suit  was 
brought,  and  plaintiff  was  not  asked  to 
contribute  to  the  interest;  nor  because  E. 
failed  to  keep  the  premises  in  repair,  so 
that  the  board  of  health  filed  complaints, 
it  appearing  that  the  property  consisted  of 
tenement  houses,  that  the  character  of  the 
complaints  was  not  unusual,  and  that  all 
complaints  made  before  the  action  had 
been  complied  with;  nor  for  delay  in  ren- 
dering accounts,  and  paying  plaintiff  her 
proportion  of  the  rents,  the  character  of 
the  occupants  being  such  that  it  was  im- 
possible to  collect  rents  promptly,  so  that 
the  delay  did  not  appear  to  be  unreason- 
able or  willful. — Rollwagen  v.  Rollwagen, 
18  N.  Y.  8.  635. 
Advioe  of  court. 

4.  Where  a  receiver  shows  that  he  has 
among  the  assets  of  his  assignor  shares  of 
stock  of  a  corporation,  and  that  such 
shares  are  in  immediate  danger  of  becom- 
ing valueless  by  the  inability  of  the  corpo- 
ration to  pay  its  working  expenses,  the 
court  may  authorize  the  receiver  to  ad- 
vance money  to  such  corporation,  taking 
security  therefor,  to  enable  it  to  continue 
its  business.— Ealbfleish  v.  Ealbfleish,  13 
N.  Y.  S.  897. 

Secord. 

On  appeal,  see  Appeal,  8. 

KEFESENCB. 

When  granted. 

1.  Where,  on  the  application  for  an  or- 
der of  reference  on  the  ground  that  the  ac- 
tion would  involve  the  taking  of  a  long 
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account,  the  character  of  the  case  as  dis- 
closed by  all  the  papers  shovs  that  there 
are  no  difficult  questions  of  law,  the  fact 
that  the  only  specific  allegation  of  such 
fact  was  made  by  plaintin,  who  is  not  a 
lawyer,  will  not  prevent  a  reference. — Mil- 
len  V.  Fogg.  18  N.  T.  8.  614. 

2.  The  complaint  set  forth  four  separate 
causes  of  action,  of  which  two  were  upon 
notes,  one  on  an  account  stated,  and  one 
for  money  lent.  The  answer  was  a  gen- 
eral denial  and  payment.  Held,  that  it  was 
not  within  the  discretion  of  the  court  to 
order  a  reference,  there  being  no  account- 
ing involved  in  the  account  stated,  and  no 
charge  of  fraud  or  mistake  as  to  any  item 
thereof,  although  plaintiff  averred  that 
defendant  might  contend  that  the  sum  due 
on  the  account  was  embraced  in  one  of  the 
notes.— Reiser  v.  Platb,  18  N.  Y.  a  27& 

Beport  of  referee. 

8.  Within  60  days  from  the  time  the 
cause  was  submitted  to  a  referee  to  hear 
and  determine,  there  was  filed  a  docu- 
ment, made  by  the  referee,  which  was  in 
ita  beginning  a  statement  of  reasons  for  his 
final  action,  and  it  ended:  "For  the  rea- 
sons stated.  I  am  forced  to  the  conclusion 
that,  whoever  may  owe  the  bill  in  suit,  the 
defendant  certainly  does  not,  and  I  there- 
fore believe  the  bill  ought  to  be  dismissed 
upon  the  merits,  with  costs;  judgment  ac- 
cordingly. "  Beld,  that  this  was  substan- 
tially a  direction  that  there  should  be 
judgment  for  defendant  that  the  complaint 
be  dismissed,  and  the  document  should  be 
treated  as  a  report,  though  it  contained  no 
tindings  of  fact,  and  for  that  reason  was 
an  insufllcient  foundation  of  a  judgment; 
and  the  reference  could  not  be  terminated 
on  notice  as  for  a  failure  to  file  a  report 
within  60  days,  as  provided  by  Code  Civil 
Proc.  N.  Y.  S  1010.— Tallmadge  v.  Louns- 
bury,  18  N.  Y.  8.  602. 

4.  On  a  trial  before  a  referee,  proposed 
findings  were  submitted  to  him  by  each  of 
the  parties,  upon  which  be  stated  the  dis- 
position made  by  him  of  each  proposition, 
and  returned  them  to  the  respective  at- 
torneys, and  reported  his  findings  of  fact 
and  conclusions  of  law,  not  including  find- 
ings so  made  at  the  request  of  the  parties. 
Held,  that  there  was  a  failure  to  comply 
with  Code  Civil  Proc.  N.  Y.  §  1022,  requir- 
ing the  report  of  a  referee  to  state  the 
facts  found  by  him,  and  that  the  case 
should  be  sent  back  to  him  to  make  a  re- 
port, including  all  the  facts  found  by  him. 
-Schultheis  v.  Mclnerny.  13  N.  Y.  8.  684. 

5.  Code  Civil  Proc.  §  1032,  provides  that 
the  report  of  a  referee  "must  direct  the 
judgment  to  be  entered  thereupon. "  He!d, 
thst  it  is  not  thereby  intended  that  the  ref- 
eree must  formulate  the  judgment,  but 
that  the  said  provision  will  be  complied 


with  If  from  the- report  the  particolar  form 
and  terms  of  the  judgment  to  which  the 
successful  party  is  entitled  can  be  ascer- 
tained and  pronounced  by  the  court — 
Hinds  V.  Kellogg,  18  N.  Y.  8.  922;  Devlin 
V.  Same,  Id.  924. 

6.  In  an  action  for  the  price  of  coal  sold 
and  delivered  to  defendant  under  a  con- 
tract, where  the  proof  that  the  coal  is  in- 
ferior to  thst  called  for  by  the  contract, 
and  as  to  the  difference  in  value,  is  suffi- 
cient to  make  the  question  one  of  fact  for 
the  referee,  his  conclusion  thereon  will  be 
followed  on  appeal.— Zabriskie  v.  Central 
Vermont  R  Co..  18  N.  Y.  8.  735. 

7.  On  a  reference  of  a  claim  against  the 
estate  of  an  intestate,  the  conclusion  of 
the  referee  will  not  be  disturbed  by  the 
court  on  a  question  of  the  weight  of  evi- 
dence, where  there  is  evidence  sufficient 
to  sustain  it.— Pandjiris  v.  McQueen,  13  N. 
Y.  8.  705. 

8.  A  motion  to  open  and  vacate  the  re- 
port and  findings  of  a  referee,  and  to  take 
the  testimony  of  another  witness,  and  to 
direct  ^he  referee  to  proceed  as  if  bis  re- 
port had  not  been  delivered,  cannot  be 
sustained,  under  Code  Civil  Proc.  N.  Y. 
§  724,  which  provides  that  the  court  may 
in  its  discretion  relieve  a  party  from  a 
judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect.  The 
proper  relief  is  by  motion  for  new  trial, 
upon  the  ground  of  newly-discovered  evi- 
dence.—Holmes  V.  Evans,  13  N.  Y.  8.  610. 

9.  It  is  the  duty  of  a  referee  in  proceed- 
ings to  distribute  the  surplus  after  fore- 
closure sale  to  incorporate  in  his  decision 
the  facts  found.— Bigelow  v.  Doying,  18  N. 
Y.  8.  862. 

Fees  of  referee. 

10.  A  partner  sued  his  copartner  for  an 
accounting  which  was  had  before  a  referee. 
The  referee's  report  was  not  confirmed, 
and  the  cause  was  sent  back  to  him  for  a 
further  report,  but  neither  party  after- 
wards appeared  before  him.  Beld,  that 
plaintiff  was  liable  for  the  referee's  fees, 
and  was  properly  sued  therefor  instead  of 
the  receiver  appointed  in  the  cause.  Frrz- 
8EM0N8,  J.,  dissenting. — Standfast  v.  Crot> 
ty,  18  N.  Y.  a  684. 

Seformation  of  Contracts. 

See  Squity,  2-4. 

BEIiEASE  AND  DIS- 
CHARGE. 

See,  also.  Accord  and  SatitfaetioH. 

Validity. 

1.  An  agreement  to  release  a  demand 
growing  out  of  a  simple  contract  may  b» 
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Tftlld,  althougb  not  in  writinx  or  under  seaL 
—Meyers  v.  Btlx,  18  N.  T.  8.  801. 

2.  A  release  by  plaintiff  of  a  claim  for 
damages  for  an  injury  received  throagh 
defendant's  negligence,  ttaongh  obtained 
by  fraud,  is  valid  until  disaffirmed  by  ten- 
dering back  the  coDsideration  paid.  — 
Ereuzen  v.  Forty-Second  St  M.  &  St.  X. 
Ave.  R.  Co.,  18  N.  T.  S.  588. 

Consideration. 

8.  A  release  of  a  tenant  from  the  terms 
of  a  lease  on  his  surrender  of  the  property 
and  agreement  to  pay  the  costs  of  reletting 
is  based  on  a  sufficient  consideration. — 
Tallman  v.  Earle.  13  N.  Y.  S.  805. 

4.  A  check  dated  February  18th  was  pre- 
sented on  February  15th,  by  the  payee  to 
defendant  bank,  on  which  it  was  drawn, 
and  paid  in  ignorance  of  the  fact  that  the 
maker  had  died  on  the  day  the  check  was 
paid.  The  payee  had  business  relations 
with  the  widow  of  the  deceased  maker, 
who  was  also  administratrix,  and  was  her 
confidential  adviser.  Four  years  later  the 
administratrix  sued  defendant  for  the 
amount  of  the  check,  on  the  ground  that 
it  was  a  forgery,  but  afterwards  discontin- 
ued the  action,  and  gave  defendant  a  gen- 
eral release.  Held,  that  the  doubtful  nat- 
ure of  the  claim  against  defendant  was  a 
sufficient  consideration  to  support  the  re- 
lease.—Higginson  V.  Second  Kat.  Bank,  18 
N.  Y.  8. 4S. 

Effect. 

5.  Defendants'  firm  being  Indebted  to  an 
amount  much  exceeding  their  assets,  among 
others  to  plaintiffs,  an  oral  agreement  was 
entered  into  between  plalntiSs,  C,  and  de- 
fendants, that  defendants'  firm  should 
transfer  all  their  assets  to  C,  in  considera- 
tion whereof  C.  was  to  pay  the  claims  of 
all  their  creditors  except  plaintiCFs;  and  in 
consideration  of  such  transfer  by  defend- 
ants, and  such  promise  b^  C,  plaintiffs 
agreed  to  release  their  claim  against  de- 
fendants. In  pursuance  thereof,  the  assets 
of  defendant*'  firm  were  transferred  to  C. , 
and  he  paid  all  outstanding  claims  against 
them  except  plaintiffs'.  Held,  that  plain- 
tiffs' promise  to  release  their  claim  was 
binding  on  them,  and,  having  been  made 
to  defendants  as  well  as  to  C.,  was  avail- 
able to  defendants  against  an  action  on 
the  claim:  and  that,  the  agreement  hav- 
ing been  fully  performed  on  the  part  of 
the  other  parties  to  it,  plaintiffs  could  not 
object  to  it  for  want  of  mutuality. — Meyers 
V.  Stix,  18  N.  Y.  8.  801. 

6.  In  an  action  for  injuries  to  plaintiff's 
business  and  property,  it  appeared  that 
plaintiff  occupied  a  store  where  he  sold 
sewing-machines.  Among  other  machines 
he  sold  those  of  defendant,  under  an  agree- 
ment by  which  the  price  was  not  payable 
until  the  machines  were  sold.    A  dispute 


having  arisen  as  to  moneys  alleged  to  be 
due  to  plaintiff,  he  retained  f604  collected 
bv  him  for  machines  sold.  Defendant  had 
plaintiff  arrested,  and  plaintiff,  to  procure 
his  release,  gave  defendant  a  bill  of  sale  of 
certain  property  in  his  shop.  Afterwards 
plaintiff  sued  defendant  for  f  1,500,  alle^d 
to  be  due  him.  whereupon  defendant  forc- 
ibly took  possession  of  plaintiff's  shop, 
and  brought  various  criminal  charrea 
against  him.  Plaintiff  then  applied  to  de- 
fendant for  a  restoration  of  his  property. 
saying  that  he  could  resist  no  longer, 
which  defendant  agreed  to  do  if  plaintilt 
would  release  his  claim  for  f  1,500  and  for 
malicions  prosecution.  The  release  was 
a  general  one.  After  plaintiff's  property 
was  returned  to  him  he  discovered  that 
it  had  been  greatly  damaged.  Held,  that 
plaintiff's  action  w'as  not  barred  for  such 
injuries  as  he  was  ignorant  of  at  the  time 
he  signed  the  release. — Eirchner  T.  New 
Home  8.  M.  Co.,  18  N.  Y.  B.  478. 

BELIOIOnS  SOdETIES. 

Change  of  name. 

1.  An  order  changing  the  name  of  a  re- 
ligious corporation,  granted  under  Laws 
K:  Y.  1868,  a  888,  and  Code  Civil  Proc.  ^ 
2418,  authorizing  such  order  where  the 
court  is  satisfied  that  "there  is  no  reason- 
able objection  to  the  petitioner't  aasum- 
ing  the  name  proposed,"  may  be  revoked, 
although  there  is  no  statutory  provision 
giving  the  court  that  power;  and  where  it 
appears  that  a  religions  body  other  than 
the  petitioner  claims  to  be  the  real  corpo- 
ration, and  to  be  entitled  exclusively  to 
the  name  proposed  to  be  changed,  an  or- 
der making  the  change  should  be  vacated, 
with  leave  to  renew  on  notice  to  all  parties 
interested. — In  re  Abyssinian  Baptist 
Church,  18  N.  Y.  8.  919. 

Bemoval  of  tmstees. 

2.  A  judgment  of  ouster,  removing seren 
of  ten  trustees  of  a  religious  corporation, 
upon  the  ground  that  they  were  wrongfully 
declared  elected  at  an  annual  election,  aft- 
er they  had  accepted  and  exercised  the 
duties  of  the  office,  and  claimed  title  there- 
to under  such  election,  does  not  invalidate 
the  title  of  the  remaining  three  trustees. — 
People  v.  Fleming.  18  N.  Y.  8.  715. 

8.  Such  judgment  of  ouster  does  not  es- 
tablish an  "omission  or  neglect  to  choose 
any  of  the  trustees, "  within  the  meaning 
of  Laws  N.  Y.  1844,  c.  158,  §  8,  so  as  to  en- 
title the  old  trustees  to  hold  over  until 
others  be  chosen  in  their  stead.— People  v. 
Fleming,  13  N.  Y.  8.  715. 

4.  Such  judgment  of  ouster  merely 
creates  "vacancies"  within  the  meaning  of 
Laws  1818,  c.  60,  §  1.  providing  that,  "when- 
ever any  vacancy  shall  happen  by  death  or 
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otherwige,  the  aaid  trnsteei  ahftll  appoint 
«  time  for  holding  an  election  to  rappl/ 
such  Tacancv.  "—People  t.  Fleming,  IB  If. 
T.  a  715. 

6.  Legally  elected  members  of  a  ree- 
try  constitute  a  board  of  trustees,  and,  if 
not  a  majority  of  a  full  board,  were  com- 
petent to  fill  the  vacancies  caused  by  the 
displacement  of  any  illegally  elected  mem- 
bers,  as  if  such  vacancies  had  been  created 
by  the  resignation  or  death  of  a  majority 
of  the  board.— People  v.  Hart,  18  N.  Y.  S. 
SOS. 

6.  The  full  number  of  trustees  having 
been  voted  for  at  such  election,  those  de- 
clared elected  became  the  "successors"  of 
the  members  of  the  old  board  who  went 
ont  of  o£Bce,  and  the  old  board  were  not 
entitled  to  hold  over,  although  a  majority 
of  the  "successors"  were  afterwards  oust- 
ed or  removed.— People  v.  Fleming,  18  N. 
Y.  8.  716. 

BEMOVAIi  OF  OATTSES. 

Bemsnd  by  federal  ooort. 

On  filing  of  a  bond  and  petition  for  re- 
moval of  a  cause  from  a  state  to  a  federal 
court,  the  state  court  is  thereby  deprived 
of  its  jurisdiction  over  the  cause,  and  a 
motion  to  remand,  for  any  cause,  most  be 
addressed  to  the  federal  court  O'Breek, 
J.,  dissenting. — Bushnell  t.  Parker  Bros. 
A  Co.,  18  N.T.  a  696. 

Bent. 

See  Landlord  and  Tenant,  17-40. 

BEPLEVIN. 

Possession  of  goods. 

In  replevin  for  goods  levied  on  under 
execution  it  appeared  that  plaintiff  gave  a 
receipt  acknowledglngthat  he  had  received 
the  goods  from  the  officer,  and  promising 
to  deliver  the  same  to  him  on  demand,  or, 
.on  default  thereof,  to  pay  the  amount  of 
the  execution.  Seid,  that  plaintiff  was 
estopped  to  deny  that  he  had  possession  of 
the  goods  when  the  action  was  commenced. 
—Austin  v.  Wauful,  18  N.  Y.  B.  184, 

Res  Adijadicata. 

See  Judgment,  7-1& 

Bescission. 

Of  contract,  see  Coniraett,  14;  SptUg,  6-8. 
sale,  see  8al»,  4-8. 

Besulting  Trusts. 

See  Trutit,  8,  4. 


Be-vlew. 
See  .AptMoi;  9-48. 

BEWABD. 

Who  entitled  to. 

Defendant  advertised  a  reward  of  f 300 
for  the  recovery  of  the  body  of  his  drowned 
son.  Plaintiff  proposed  to  search  for 
the  body  by  diving,  and  applied  to  defend- 
ant's agent  to  furnish  suitable  apparatus 
and  aid  for  the  purpose,  which  was  done. 
Plaintiff  recovered  the  body.  Held,  that 
plaintiff's  services  were  not  rendered  as  a 
mere  employe  of  defendant  for  the  recov- 
ery of  the  body,  and  that  he  might  recover 
the  reward.— Bagnall  v.  Barnard,  18  N.  Y. 
a  199. 

BIPABIAN  BIGHTS. 

See  Water$and  WaUT'Courtes. 

Conveyanoe  of  land  bordering  on 

water. 

Where  a  riparian  owner  conveys  his 
land  he  cannot  reserve  any  right  to  the  ad- 
jacent land  under  the  water,  of  which  he 
has  received  no  grant  from  the  state.  The 
grantee  becomes  the  riparian  owner,  and 
as  such  is  entitled  to  apply  to  the  state  for 
a  grant  of  land  under  the  water. — Blakslee 
Manurg  Co.  v.  Blakslee's  Sons  Iron-Works, 
18  N.  Y.  8.  498. 

Bivers. 

Bee  Riparian  Right*;   Water$  and   Water- 
Vourte*. 

SAua. 

See,  also.  Vendor  and  Vendee, 

Wliat  constitutes. 

1.  To  an  offer  in  writing  by  defendant  to 
sell  certain  goods  to  plaintiffs,  they  replied 
by  a  letter  accepting  the  terms  proposed, 
but  added  that  they  did  so  on  the  presump- 
tion that  the  goods  were  of  prime  quality, 
and  of  a  certain  weight,  and  reauested  that 
a  sample  be  sent,  and  they  would  then  give 
shipping  directions.  Held,  that  there  was 
no  binding  contract,  and  that  none  was 
created,  under  the  statute  of  frauds,  by 
subsequent  conversations  in  regard  to  the 
matter,  or  by  other  letters  of  plaintiffs, 
with  whose  terms  defendant  refused  to 
comply.— Myers  v.  Trescott,  18  N.  Y.  8. 54. 

2.  Defendant  canal  company  agreed  with 
certain  boat-builders  to  take  boats  to  be 
built  by  them  at  a  certain  price.  Defend- 
ant kept  lumber  adapted  for  such  boats,  to 
be  furnished  to  builders,  not  for  sale  gen- 
erally, and  had  supplied  such  lumber  to 
these  builders  for  other  boats  constructed 
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by  them,  for  which  they  at  flnt  hsd  ptAd 
cash,  bat  afterwards  the  price  of  Uie  lum- 
ber was  deducted  from  the  price  of  the 
boat.  For  the  boats  in  question,  also,  de- 
fendant furnished  lumber  on  the  builders' 
order,  and  sent  them  a  bill  therefor,  with 
items  and  prices.  The  builders  became  in- 
solyent,  did  not  build  the  boats,  and  sold 
the  lumber  to  plaintiffs,  from  whom  de- 
fendant afterwards  took  it  without  permis- 
sion. Hdi,  in  an  action  for  conrersion  by 
such  taking,  that  it  was  a  question  for  the 
Jury  whether  the  transaction  was  a  bail- 
ment or  a  sale. — Crosby  y.  President,  etc., 
of  Delaware  &  H.  Canal  Co..  18  K.  Y.  & 
806. 

Delivery. 

8.  By  an  agreement  for  a  sale  of  a  parcel 
of  pepper,  it  was  "to  be  shipped  June-Au- 

Sist,  1889,  by  steamer  from  Straits. "  Held, 
at  the  stipulation  as  to  time  and  manner 
of  shipment  was  material,  and,  if  it  was 
not  fulfilled,  the  purchaser  was  not  bound 
to  accept  a  delivery,  even  of  pepper  the 
same  in  quality  and  quantity  as  thai  stip- 
ulated.—Bidwell  Y.  Overton,  18  N.  Y.  a 
274 
Besolssion. 

4.  Plaintiffs  gave  credit  to  purchasers  of 
goods,  in  reliance  on  statements  by  the 
latter  as  to  their  solvency  made  to  a  mer- 
cantile agen^,  and  by  it  communicated  to 
plaintiffs.  Meld,  that  the  fact  that,  before 
plaintiffs  acted  on  such  statements,  the 
purchasers  had  refused  to  give  another  re- 
port of  their  condition,  called  for  by  the 
agency,  not  having  been  communicated  to 
plaintiffs,  did  not  affect  their  right  to  re- 
scind for  misrepresentation  in  ue  state- 
ments made,  as  such  representation,  in  the 
absence  of  recall,  was  a  continuing  one. — 
Claflin  V.  Flack,  18  N.  Y.  &  269. 

6.  Statements  as  to  their  solvency,  made 
by  purchasers  of  goods  to  a  mercantile 
agency,  were  communicated  by  it  to  plain- 
tiffs in  the  spring  or  earlv  summer,  and,  in 
reliance  thereon,  plaintiffsgave  them  credit 
on  sales  commencing  in  June  of  the  same 
year.  J7«/d,  that  the  statements  were  not 
so  remote  in  time  from  the  credit  that 
plaintiffs  could  not  avail  themselves  of 
misrepresentations  therein.  —  Claflin  v. 
Flack,  13  N.  Y.  a  269. 

6.  Where,  in  an  action  to  cancel  a  bill  of 
sale  for  fraud  and  false  representations,  it 
appears  from  plaintiff's  testimony  that  the 
false  representations  specified  in  the  find- 
ings of  fact  were  made  after  the  delivery 
of  the  bill  of  sale,  and  that  the  judgment 
for  plaintiff  was  placed  upon  such  false 
representations  rather  than  the  circum- 
stances of  fraud  found  by  the  court,  the 
judgment  will  be  reversed,  and  a  new  trial 
ordered.— Schelllng  v.  Bischoff,  18  N.  Y. 
&600. 


Action  tot  price. 

7.  Defendant  bought  hop*  from  plaintiff 
at  a  certain  price  per  pound,  to  b«  packed 
in  bales  "weighing  from  180  to  300  pounds 
each,  •  •  •  hops  to  be  weighea  at  the 
time  and  place  of  aelivery."  Plaintiff  de- 
livered the  hops  to  defendant's  duly-con- 
stituted agent,  who  refused  them  on  the 
sole  ground  that  they  were  not  of  a  mer- 
chantable qnality,  wuereopon  plaintiff  re- 
sold them.  flim.  in  an  acUon  for  the  dif- 
ference between  the  contract  price  and  the 
market  price  at  the  time  of  the  resale,  that 
defendant  could  not  raise  the  objection 
that  some  of  the  bales  contained  less  th&n 
180  pounds.— Knox  v.  Schoenthal.  18  N.  Y. 

a  7. 

8.  In  an  action  for  the  value  of  certain 
gas  fixtures,  and  for  inserting  the  same  in 
defendants'  store,  the  evidence  showed 
that  the  fixtures  were  put  in  at  plaintiffs* 
request,  on  trial,  and  the  only  question  in 
dispute  was  whether  the  defendants  were 
satisfied  with  the  result  of  the  trial.  De- 
fendants testified,  and  were  not  contra- 
dicted, that  thev  could  not  use  the  fixtures 
on  account  of  the  great  heat  caused  by  the 
lights.  Held,  that  a  verdict  in  their  favor 
wonld  not  be  disturbed. — Crane  v.  Schloss. 
18  N.  Y.  a  681. 

Action  for  breach  of  contract  of  sale. 

9.  In  an  action  on  a  contract  for  sale  of 
goods  for  defendant's  alleged  breach  in 
refusing  to  pay  for  the  goods  in  cash  on 
delivery,  it  appeared  that  the  contract  con- 
tained no  promise  to  pay  in  cash,  but  pro- 
vided: "'Terms:  L/C  on  London,  thro' 
Oreen  and  Whineray.*  Seld,  that  plain- 
tiff's construction  that  payment  was  to  be 
in  cash  was  equivalent  to  striking  out  the 
quoted  terms,  and  should  not  prevail,  and 
that  the  question  of  a  subsequent  modifi- 
cation alleged  by  plaintiff  and  denied  by 
defendant  was  one  of  fact  for  the  jury, 
and  it  was  error  to  direct  a  Terdict  for 

Plaintiff.    Sbdowick,  C.  J.,  dissenting. — 
hillips  V.  Arguimban,  18  N.  Y.  &  605. 

Conditional  sale. 

10.  Plaintiff  purchased  from  defendants 
600  shares  of  stock  under  an  agreement 
that  if  at  the  end  of  one  year  from  date 
plaintiff  should  desire  to  sell  the  said 
shares,  defendants  would  purchase  the 
same,  and  pay  for  them  the  amount  paid  by 
him,  with  interest  at  the  rate  of  7  per  cent. 
per  annum.  Held,  that  a  tender  of  the  stock 
to  defendants,  properly  transferred,  at  the 
expiration  of  the  year,  was  a  condition 
precedent  to  their  performance,  and  plain- 
tiff's ri^t  of  enforcement  of  this  agree- 
ment.--Taylor  V.  Blair,  18  N.  Y.  a  154. 

11.  In  such  case  plaintiff  is  not  absolved 
from  the  necessity  of  a  tender  by  the  fact 
that  defendants  were  non-residents  of  the 
state  of  the  contract  when  the  plaintiff 
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was  aware  of  their  non-realdence  at  the 
time  of  the  execution  of  the  contract. — 
Taylor  ▼.  Blair,  18  N.  Y.  a  154. 

Savings  Banks. 

8«e  Bank*  and  Batikina,  9. 

Service  of  Process. 
See  Wri*$,»-^ 

SET-OFF  AND  COUNTEB. 
CLAIM. 

ClaimB    ariBing  team    independent 

transaotions. 

1.  Defendant  in  a  divorce  caae,  who  bad 
been  imprisoned  as  for  a  contempt  on  his 
refusal  to  pay  alimony  awarded  to  plain- 
tiff, was  discbarged  by  the  general  term 
because  he  had  been  previously  imprisoned 
for  the  full  period  limited  by  law.  H»ld, 
that  the  costs  awarded  by  the  court  of  ap- 
peals on  its  aflBrmance  of  this  decision  be- 
longed to  defendant's  attorney,  and  that 
consequently  plaintiff  could  not  set  off  the 
unpaia  alimony  against  such  costs.— Win- 
ton  v.  Winton.  18  N.  T.  8.  76«. 

Pleading. 

8.  Code  Civil  Proc  N.  T.  8  614,  which 
reqaires  a  reply  to  a  counter-claim,  applies 
only  where  the  new  matter  in  the  answer 
is  specifically  described  as  a  counter-claim; 
and  where  the  new  matter  is  not  so  de- 
scribed, but  pleaded  as  a  defense,  it  is  to  be 
deemed  controverted  by  plaintiff  by  tra- 
verse or  avoidance,  as  provided  by  section 
622,  and  defendant's  motion  for  judgment 
for  want  of  a  reply  will  be  denied.— Fa- 
villa  V.  Moretti,  13  N.  Y.  S.  707. 

8.  Defendant  purchased  real  estate  at 
auction,  paying  a  deposit,  and  agreeing  to 
complete  the  purchase,  November  11, 1!J89. 
In  an  action  by  the  vendor  for  breach  of 
the  contract,  he  set  up,  as  a  counter-claim, 
that  plaintiff,  on  December  10,  1889,  sold 
the  property  to  a  third  person,  and  still  re- 
tained defendant's  deposit,  but  did  not  al- 
lege that  defendant  himself  was  ready  and 
willing  to  perform  at  the  time  appointed. 
Htld,  on  demurrer  to  the  counter-claim, 
that  no  affirmative  cause  of  action  was 
stated.  Dahibls.  J.,  dissenting.— Camp  v. 
Redmond,  18  K.  Y.  S.  108. 

Evidence. 

4.  Defendant,  having  delivered  to  plain- 
tiff patterns  for  machinery  to  he  made  for 
him,  afterwards,  in  an  action  by  plaintiff 
against  him,  set  up  a  counter-claim  for 
damages  for  a  violation  of  the  agreement 
between  them  by  plaintiff  in  making  ma- 
chinery for  others  from  the  patterns.   The 


evidence  merely  raised  a  suspicion  that 
there  was  such  machinery,  in  various  dis- 
tant places,  which  had  not  been  ordered  by 
defendant,  and  which  might  have  been 
made  by  plaintiff:  and  it  appeared  that,  if 
there  was  any  claim  for  damages,  it  existed 
before  the  making  of  the  notes  by  defend- 
ant on  which  the  action  was  brought,  and 
no  reason  was  shown  why  it  should  not 
have  been  settled  before  they  were  given. 
Held,  that  the  counter-claim  was  not  sub- 
stantiated, and  a  verdict  was  properly  di- 
rected for  plaintiff.— Blake  &  Johnson  v. 
Krom,  18  N.  Y.  S.  885. 

5.  llie  defendant,  a  ship-owner,  con- 
tracted to  send  all  ships  of  bis  "line"  to  the 
plaintiff's  pier.  In  an  action  for  failure  to 
send  the  snip  Iberia  to  plaintiff's  pier  it  ap- 
peared that  she  belonged  to  defendant,  but 
was  under  contract  of  affreightment  to  a 
London  firm.  Defendant  counter-claimed 
for  defects  in  plaintiff's  pier,  causing  him 
eztraezpense.  At  the  request  of  plaintiff  the 
court  charged  that  the  jury  should  take  in- 
to account  extra  facilities  afforded  defend- 
ant, offsetting  his  extra  expense.  Held, 
that  there  was  no  error,  such  evidence  be- 
ing admissible  under  the  plaintiff's  general 
denial  of  the  counter-<^aim. — Elwell  v. 
Fabre,  18  N.  Y.  S.  829. 

Settlement. 

See  Accord  and  SaHtfaetion;  Beleau  and 
DUeharge. 

SHEBIFFS  AND  CONSTA- 
BLES. 

Failure  to  return  process. 

1,  In  an  action  against  a  sheriff  for  not 
returning  an  execution  within  the  60  days 
allowed  by  law,  the  evidence  showed  that 
there  was  some  property  in  possession  of 
the  judgment  debtor,  and  defendant  did 
not  undertake  to  prove  that  such  property 
was  of  less  value  than  the  execution,  or 
was  exempt  from  levy  and  sale.  Held,  that 
a  verdict  for  plaintiffs  for  the  full  amount 
of  their  execution  should  not  be  disturbed. 
—Van  Praag  v.  Flack,  18  N.  Y.  B.  590. 

Actions  on  bond. 

2.  Where  Indemnitors  of  the  sheriff  are 
substituted  as  defendants  in  an  action 
against  him  for  taking  goods,  claimed  by 
plaintiff,  under  execution  against  another, 
the  admission  of  the  bond  of  indemnity 
as  evidence  against  them  is  not  error,  al- 
though a  cause  of  action  against  them  has 
not  been  set  out  by  amended  or  supple- 
mental complaint,  especially  where  one  in- 
demnitor was  an  original  defendant,  and 
the  objection  to  the  bond  is  general. — 
Goodman  v.  Qoetz,  18  N.  Y.  8.  S»7. 
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Slander. 

See  lAM  ami  Blander. 

Societies. 

See  Aueeialioiu;  BeUgiov  SocitUM. 

SFEOIFIO  FEBFOBMAlf OB. 

Illegality  of  oontraot. 

1.  The  North  River  Sugar  Beflning  Com- 
pany entered  into  an  illegal  combination 
with  other  sugar  mannfactnrers  to  control 
the  sale  of  sugar  in  the  United  States.  The 
several  parties  to  this  combination  exe- 
cuted an  agreement  among  themselves 
which  provided,  among  other  things,  that 
the  capital  stock  of  each  corporation  be- 
coming a  party  thereto  should  be  trans- 
ferred to  a  board  of  trustees,  and  in  lieu 
thereof  the  subscribing  parties  should  re- 
ceive certiflcates  of  stock  in  the  combina- 
tion in  proportion  to  the  value  of  the 
stock  surrendered:  and  that  the  profits  of 
each  corporation  should  be  paid  over  to 
the  trustees,  to  be  distributed  as  dividends 
on  the  capital  stock.  After  the  execution 
of  this  agreement,  the  North  River  Sugar 
Refining  Company  sold  and  delivered  all 
of  its  capital  stock  to  third  parties,  who 
surrendered  the  same  to  the  trustees,  and 
received  certificates  in  lieu  thereof.  There- 
after the  North  River  Su^ar  Refining  Com- 
>any  was  dissolved,  and  its  franchises  for- 
'eited  by  law,  on  account  of  its  having^  be- 
come a  party  to  an  illegal  combination, 
and  plaintiff  was  appointed  a  receiver,  and 
brouglit  suit,  alleging  a  partnership  be- 
tween the  parties  to  said  combination  and 
an  accruing  of  profits,  seeking  to  recover 
the  ratable  share  of  his  defunct  corpora- 
tion therein.  Held  that,  as  it  appears  from 
plaintiff's  own  showing  that  he  can  have 
a  recovery  in  his  action  only  b^  the  en- 
forcement of  an  illegal  contract  in  his  be- 
half, a  demurrer  to  his  complaint  will  be 
sustained.  Affirming  11  N.  Y.  8.  118.— 
Gray  v.  Oxnard  Brothers  Co.,  18  N.  Y.  S. 
86. 

Statute    of   flraudB— Part    perform- 
anoe. 

3.  While  plaintiff  was  in  possession  of  a 
house  under  a  lease  from  defendant,  the 
latter  orally  agreed  that  plaintiff  might 
purchase  the  house  within  a  certain  time. 
Before  the  expiration  of  the  time  specified, 
defendant  sold  to  a  third  person.  Plain- 
tiff had  in  the  mean  time  bought  some  fur- 
niture for  the  bouse,  put  some  coal  in  the 
cellar,  and  sodded  part  of  the  yard,  which 
the  court  found  was  not  done  in  reliance 
on  the  option  to  buy,  but  as  a  tenant  Jfeld, 
that  there  was  not  such  part  performance 


F' 
f« 


aa  would  take  the  contract  oat  of  the  stat- 
ute of  franda.— Bevsni  ▼.  Young,  U  N.  T. 
a  497. 

Decree. 

8.  Defendant  having  failed  to  perform 
an  agreement  to  convey  certain  real  prop- 
erty to  plaintiff,  by  reason  of  the  refusal 
of  defendant's  wife  to  Join  in  the  deed. 
suit  for  specific  performance  was  broagbt 
by  plaintiff,  in  which  Judgment  was  ren- 
dered for  performance  by  defendant,  and 
that,  if  his  wife  persisted  in  her  refusal. 
plaintiff  be  permitted  to  deduct  one-third 
of  the  purchase  money,  or,  at  his  election. 
leave  tnat  part  of  it  on  mortgage  as  in- 
demnity against  the  wife's  right  of  dower. 
Held  that,  there  being  nothing  to  show  that 
plaintiff  should  be  deprived  of  one-third 
of  the  purchase  money  daring  his  wife's 
life,  specific  performance  should  not  be 
decreed,  but  a  new  trial  should  be  granted, 
that  plaintiff  might  prove  his  damages. — 
Roos  T.  Lockwood,  18  N.  Y.  &  18& 

STATUTES. 

Enactment,  see  GonttUutional  Late,  i. 

Pleading  statutes. 

1.  In  an  action  against  a  railway  com- 
pany upon  Interest  coupons  attached  to 
mortgage  bonds  nf  another  corporation, 
where  it  is  claimed  that  defendant  is 
liable  by  reason  of  a  consolidation  of  the 
corporation  which  issued  the  mortgafe 
bonds  with  another  corporation,  the  only 
allegation  In  the  complaint  from  which 
such  liability  could  be  inferred  was  that 
"thereby,  and  under  the  laws  *  •  •  of 
Colorado  and  of  •  •  *  Utah,  •  »  • 
all  the  debts,  liabilities,  and  duties  of  said 
consol'dating  companies  and  corporations, 
respectively,  thereupon  attached  •  •  • 
to  the  defendant  herein,  and  became  en- 
forceable against  it, "  etc.  Held,  that  the 
complaint  was  demurrable,  as  stating  a 
mere  conclusion.  Distinguishing  Berney 
▼.  Drexel,  33  Hun,  84.— Rothschild  v.  Rio 
Grande  Western  Ry.  Co.,  13  N.  Y.  8.  86L 

2.  The  law  of  a  foreign  state  Is  a  fact 
which  must  be  pleaded. — Rothschild  ▼. 
Rio  Grande  Western  Ry.  Co..  18  N.  Y.  a 
861. 

STATI7TES  CITED  AND  CON- 
STRUED. 

NEW  YORK. 

CONSTITVTIOH. 

Art  8,1 10 9M 

Art.  8, 117 88,84 

Art.9,  $1 209,212 

Art.  11,  {5 186,  187,  6S7,  639 
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Ooi»  or  PBOcBBiaa. 

tll4 647,  «8 
S  186,175 OSa 

OoDi  or  dm.  Pboobdobb. 

184S,  SB6 GEO 

Ch.ia,  Ut.4 886 

Ch.  14,  arts 81 

Cli.  SI,  ttt.  8,  art  1 m 

Cb.  81,  Ut  8,  ark  1, 1 8258 794 

I28........V......... 663 

$24 861,562 

«66 797,798 

I  90 684.  585,  587 

,  111 760,  797 

($968,266 689 

1275 134 

J808 798,794 

$$808,809 794 

T819. 664,665 

I  863 981 

i88a,8nbd.6 80 

1406 64ft-543 

418. 884,886 

440 17,19 


I  *w««»»» 


460. 
(461. 
[45S. 
1456. 


.17.  19,  728,  875 

616 

78 


480 

202 

$469...... 719 

$4S4,aalid.9 71 

$488 77,79,480,689,046-648,682,683 

$494 880,881 

(488 480,  682,  688 

$489 488,480,  684,  682,  688 

$600 815,881.687,688 

$608 280,283,380,881 

$614 707 

$618 681 

$619 777 

$688 604,707,708 

,sabd.8. 648 

647, 648 

[581 171-173 

(686 880,831 

815,  777 

1 546 119 

549 921,223 

658 692 

i558 657, 601, 602,  899-901 
606 880 
610 379,380 
636 486,487,664,699 
661 122-184 

S866 676,  676 

S72t,  BubcLU 984 

$728 815,777,834 

1724 610 

J  725 649,660,561 

i  $729,780 560,561 
779 674,861 
780 95 

$788 788 

$797,  8abd.8 706,939 

$808 96 

$818 602 

$820 48,44,796 

$889 18,656,705 

$834 705,706 

1844 146 

$867 90 


(870 00,916.041,942 

870  (AmendL  I«ws  UTS,  oh.  999) 914,  915 

871 916,941,942 

878. 800,914.916,943 

878 801,943 

$$879,898 941,942 

$967 203 

t968.8nbd.> 611-613 

i976 513 
977 662,563 
$984,985 141 
993 277,279 

$$998,994 228 

$997 78 

$999 2U4,  830 

$1000 333 

$1001 28,939 

$  1005 674 

$1019. 603 

$1032. 871,872,684,932-925 

il083...-. 684 
1207. 485,436,725,726 
1888. 934 

$1334. 685 

$1251 100,101 

$1379. 197 

i  1397 209,  213 

$  1803 706,  707 

$1383. 833 

$1337 836,837 

11327,  Ob.  12,  tit.  3 836 

$1383 487,488 

$1851 886,837 

$1360. 836 

$1370. 804 

$1880 100,101 

$  18^  (Amend.  Laws  1890,  oh.  615) 101 

$1881 101 

f$  1419, 1487. 896 

1508 681-683 

1508 683 

1511 209,211 

1586 798 

1581 809,811 

$1588 70,71,77,73 

$1639 .70,71 

$1548 81,70,71 

$1644 70,71 

1 1546 70 

1 1546 70,  71 

$1562 402,403 

$1618 649 

$1683 804,806 

$1639 142,148 

SS  1667. 1668 815 

$1671 71,73,402,403 

iSl694 222 

S  1775 118, 119,  678,  574 

$1780 119,646,647 

$1784 J»7,  688,  746,  746 

$  1793 746 

$1805 771 

$1883 11 

$$  1837, 1848, 1868 664 

$1871 169 

$1902 540-542,6.53,654 

$1919 156-168 

1 1948, 1949, 1966 714 

$1969 654 

$8182 465,  456 

$8187 188 

$  2140,  anbaeos.  4, 6 843 

$2331 8S3 
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»3281 881 

iiaSi, 146,881 

S3285. 881 

S$  2866,  8874 88,191 

S2888 780 

ii2884 18,90-88 

$8887. 809,818 

$$8410-8418. 080 

J  8418 919 

18436 285 

iS4«3 78,76 

112467,8468 661,569 

112618 „ 819,220 

$$2622,8828 856 

$2718 140 

$$8787,8780 146 

$2789 648,644,548 

$2868,nibd.> 789 

$2868 668,  664,  789 

S2868 649 

S289L 821,382 

§2984 166 

$2984,  tit  8 167 

S2943 944,945 

$$2951,8968 649,550 

$$2964,8966 550 

$2957 119 

$2959 166 

$2959,  ttt  4 167 

$3068 7,148,198,821,822 

$8066,  Babd.4 550,661 

S  3228 660,  668,  654,  788,  789,  803,  804 

$3284 808,804 

$3288 885 

$3239 674 

$3240 885 

$3251 886,887,941,942 

$3362 798 

$  8258 97,98,  714,  785,  788,  798 

$3268 „ 885,901 

$3271 884 

$8817. 888,828 

$3888 886 

$8884 884,885 

OODB  ov  ORnaNAi.  Pboobdubb. 

$$184,147 82,38 

$177 882-284 

$188 224 

$378 115,116 

$$876,878 114-116,162 

$378 162 

$279 161,162 

$283 116 

$284,  ■ubd.S 114,116 

$286 114,116 

$828 116 

$537. 416 

$642. 27 

$544. 416 

PmAii  Cooi. 

Ch.  9, 1$  840,  848 893,898 

Ch.  9,  $848 893 

J  45  3j^  324 

$$116,ii7i  145,146, 148,  187 224 

$127. 383-224 

$341 890 

«342 892,898 

$343 890 

$368 790,781 

$$498,504 128 


{BOB 445 

i  688 88, 101, 19* 

MniTABT  CODB. 

SI7.4A 187.  US 

$4P 187 

RlYiaSS  IiAWB. 

1818,  oh.  48. S91 

Volnme  1. 

Page  60,11 649 

Page  168,  $8 891 

Page  890 6S0 

BxTtsxD  Statqtbs. 

Pt  1,  oh.  18,  Ut.  4, 1 1 833 

Pt  1,  ch.  18,  tit.  4,  $  4 745,749 

Pt  8,  oh.  5,  tit  1,  art  8,  $18 770 

Pt  8,  oh.  6,  Ut  8,  art  8,  $80 TIB 

Pt '8,  ch.  0,  art  8,  $  86 OM 

Volnme  1. 

Page889,t8 «18 

Page  530,  $  99  (Amend.  Laws  1861,  oh.  811)  93S 

Page  616,  $$18, 19 391.  39i 

Page  616,  $$  18, 19  (B«pealed  Laws  1886, 

ch.  593,  $1) S9-i 

Page663,  $S  16,17 m> 

Page  723. 107 

Page  728, 1$  14,16 aiB 

Page  783,  $15 803 

Page 729,  $56 803,204 

Page7S0,$68 204 

Page  784,  $102 304 

Page  748,  $  1 661,  BtS 

$85. 108 

Volnme  8. 

184«,p.884 S50 

Page 73,  $23 a04 

Page 74,  $37 804 

Page 88,  $88 545 

Page 91,  $45 146 

Page97,Sf  75-77 888 

Page  174,  $41 898 

Sixth  EdiOon. 

Volume  3. 
Page  1166,  SU 893 

Volnme  8. 

PageSS,  $13 771 

Page88,$14 T73 

Page89,  $$19,80 773 

Page  ISO,  $75 78 

Page449,  $$69-70 893 

Page  586,  $$  30-37 71 

Page 751,  $66 771 

Page  764,  $87 771 

Seventh  Edition. 

Volnme  9. 

PagM  1858, 1854.  $$  103-104 836 

Volnme  8. 

Page  8190, 1 147 908-811 

Page8837 803 

Volnme  4. 
FV«86 878 
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Volume  2. 

Page  1888,  {106. 6 

Page  1888,  flOe  (Amend,  htm*  1818,  Ob. 
946) 7 

Volnme4. 

Page26a,t80. 800 

Page 8661,  $80. OSO,  S60 

PageMtf 647 

Bdkoito'b  Statotbs  at  ItAxan. 
Vol  8,  Pages  76,70 909,213 

8B8810N  Laws. 

Act  March  4, 1883,  II 8,  4 404 

1818,  oh.  00,  I  1 716-717,  908,  900,  907 

1818,  oh.  80. 159 

182S,ch.  17_ 898 

1883,  oh.  896, 1 4  (Repealed  Laws  1880.  ch. 

1883,  0h."i4.*.V.V.*.V.V.*".'.*.*.*.'.','.'.".*.".I.!*.'.!'.  893 

1834.  ch.  270, 1  17 245 

1887,  oh.  3 , 212 

1837,  chs.  8,  150 209 

1887,  oh.  150, 1  80 212 

1840,  oh.  80. 86,  38 

1843,  oh.  167 2«4 

1844,  ch.  158 717,718 

1844,  ch.  168.  1 8 716-717 

1847,  ch.  464 920 

1848,  ch.  40 738 

1848,  oh.  40,  S  10 886 

1848,  oh.  40,  S  16 196 

1848,  ch.  196,  S  8  (Amend.  Laws  1807,  oh. 
657) 14.5 

1849,  ch.  184, 1  8. 82,23 

1850,  ch.  140 869 

1850,  ch.  140,  $  88 258 

1858,  oh.  823 919,920 

1864,  p.  611, 18 886 

1854,  oh.  45,  19 988 

1856,  oh.  427 818 

1866,  oh.  487  (Amend.  Laws  1886,  oh.  448) 

817,  818 
1856,  oh.  «37, 1 06  (Amend.  Laws  1886,  oh. 
448) 817,818 

1867,  oh.  466,  {  8 07,68 

1867,  oh.  688,  1 14 198 

1858,  ch.  861 806 

1858,  oh.  814  (Amend.  Laws  1888,  oh.  487) 

807,208 

1858,  oh.  888,  {|  1, 8  (Amend.  Laws  1870, 
oh.  883,187) 189 

1868,  oh.  888, 1  8  (Amend.  Laws  1808,  oh. 
198,111.4) 189 

1859,  oh.  410 919 

1861,  ch.  811 98« 

1863,  ch.  886,  tit  8, 1 10 182 

1868,  oh.  868, 1 64 699 

1868,  oh.  600 864 

1867,  ch.  657 145 

1867,  ch.  097 404 

1868,  ch.  198,  Hl,4 139 

1870,  oh.  888,187 189 

1870.  oh.  496 420 

1870,  oh.  519,  (Bnflalo  CltT  Charter,)  tit  8, 

119 .288,847,249,868,354 

1870,  ch.  519,  (Buffalo  City  Charter,)  tit  8..  346 
1870,  oh.  619,  (Buffalo  CityCharter.)  Ut  9, 

19 848 


1870,  oh.  619,  (Buffalo  City  Charter,)  tit  9, 

ij8,  7,  8 863 

1870,  ch.  619,  (Bnflalo  aty  C!harter,)  Ut  9,  * 

00  2  7  g  17  247 

1870,  oh.'6l'9,  (BnirWlo  City  ChartiBV,)iut  9I 

IS  7  9  17 848 

1870,  oh.' 619,' (Buffido 'city  (3harl»r,Vtit9i 

It  8  288  849 

1870,  oh,*  ilV,  "(Buff aio  "(jlty  Charter,')'  tit  9,' 

$18,17 .864 

1870,  ch.  519,  (Buffalo  City  Charter,)  1 10..  347 

1873,  ch.  139,  tit  6, 1 10 885 

1878,  oh.  160,  (Kingston  Cl^  Cliarter,)  $$ 

10,11,80 814 

1873,  oh.  160,  (Kingston  City  Cliarter,)  $ 

11 316,816 

1872,  oh.  160,  (Kingston  (^ty  Charter,)  $ 

80 816 

1878,  oh.  408,  (Hudson  City  Charter,)  $  15 

114, 117 
1878,  oh.  468,  (Hudson  aty  Charter,)  $$ 

19,37,29.... .117,118 

1872,  ch.  580,  $  6 188 

1872,  ch.  883 546 

1872,  oh.  885 159 

1S73,  ch.fl46 196,137 

1S73,  ch.  787 490 

1878,  ch.  787,  $  8 471 

1878,  ch.  837 169 

1874,  ch.275 159 

1874,  ch.  886  (Amend.  Laws  1879,  oh.  501)  487 

1874,  ch.470 264 

1875,  ch.  267,  $  8. 147-149 

1875,  ch.  300 217 

1875,  ch.  604 898,399 

1875,  ch.  606 159,367 

1875,  ch.  606,  $$  81,  33 869 

1876,  ch.416 490,491 

1877,  ch.  466,  $  86 828 

1877,  $35 839 

1878,  oh.  345 7 

1878,  ch.  899 914,915 

18(9,  ch.467 564 

1879,  ch.  467,  {  4 663 

1879,  ch.467,  $5 565 

1879,  ch.  501 487 

1880,  oh.  14,  (Rochester  City  Charter,)  | 

61 943,943 

1880.  oh.  14,  (Rochester  CHty  Charter,)  | 

146 043 

1880,  oh.  846 879 

1880,  oh.  860 67 

1880,  ch.  548 834 

1880,  oh.  550 137,188 

1880,  ch.  560, 1 9 138 

1880,  ch.  550,  1 6 189 

1881,  ch.  361 883 

1881,  ch.  414,  1 1 647-649 

1881,  ch.  689 788 

1882,  p.  679,  ch.  409,  ((general  Banking  Act, 
ch.  10,)  $269 438,434 

1888,  oh.  146 761,752 

1882,  oh.  410 85 

1882,  oh.  410,  $  1488. 981    . 

1883,  ch.  410,  ((Consolidation  Act)  suba 

28 864 

1882,  oh.  410,  (ConsolidBtlonAct,)|48....  676 
1882,  oh.  410,  (ConsoUdation  Act,)  1 816..88, 86 

1882,  oh.  410,  (Consolidation  Act,)    |   499 
(Amend.  Laws  1887,  ch.  666) 865 

1883,  oh.  410,  (C^onsolidation  Act,)  $  867. ..  885 
1888,  Ob.  410,  (Consolidation  Aot,)  $$  866, 

867 456 


Digitized  by 


Google 


1056 


IKOEX. 


l^oh.  410.  (CoiuoUdmilon  Aot,)  H  889. 

isn.  'obVtiO,'  (OimioUdation  'Art)'  SS'897- 
906,911 189 

1883,  oh.  410,  (CoiuoUdation  Act,}  U  897- 
914. 4B6, 

1882,  ch.  410,  (UooMlidation  Aot,)  U  900- 
911 187.  .J8 

1882,  oh.  410,  (ConaoUdaUon  Act.)  {  148S 

357,858 
1888,  Ob.  118  (AmeiuL  Laws  1884,  oh.  281)  948 

1888,  ch.  175, 1 18 »-88 

1888,  oh.  268 498 

1888,  oh.  276 864 

1888,  oh.  S99,  ${  7,  44 187,188 

188S,  oh.  878,  S  8 770,771 

1888.  oh.  400 88-85,837 

1883,  oh.  490,  SS  6-22 84 

1884,  oh.  57  (Amend.  Laws  1886,  oh.  201) 

498,499 

1884,  oh.  158 906 

1884,  ch.  182 665 

1884,  oh.  281 W8 

1884,  oh.  828 692 

1884,  ch.  328  (Amend.  Laws  1880,  oh.  288)  186 

1884,  oh.  489,  $  8 181 

1885,  ch.  201 ^8,499 

1885,  Oh.  843,  (  1 217,  218.  Si7 

1885,  oh.  842,  $  6. 862-864 

1885.  oh.  843, 1 15 617.619 

1885,  oh.  422 491 

1885,  chs.  ^2,  ^8 490 

1885,  oh.  448 811-813,317,818 

1885,  oh.  448,  S  3 317,318 

1886,  oh.  288 186 

1886,  oh.S85 783,784 

1886,  oh.  598,  J 1. 89a 

1886,  oh.  620 668,664 

1886,  oh.  656 487 

1887,  oh.  848 668-665 

1887,  ch.  603 135,  136,  445,  6S8, 

690,  691,  869,  870 

1887,  ch.  503,  »  80 693 

1887,  oh.  544,  (Ht. 7ernon  Village  Charter,) 

tit8.  Kl,6 447,448 

1887,  ch.6«6 366 

1887,  oh.  566, 1  518 ...  867 

1887,  oh.  683 665 

1887,  oh.  708 217 

1887,  oh. 716,  {4. 652 

1887,  oh.  720 865 

1887,  S  80. 693 

1888,  oh.  119 870,871 

1888,  oh.  119,  (Amend.  Laws  1890,  oh.  67) 

942  948 
1888,  oh.  119  (Brooklyn  City  Charter).....'  217 

1888,  ch.  588 784 

1888,  ch.  688,  (Brooklyn  City  Charter,)  Ut 

11,  J  5 663,664 

1888,  ch.  683,  (Brooklyn  C^tgr  Charter,)  Ut. 

11,  «10 664 

1888,  ch.  588,  (Brooklyn  City  Charter,)  tit. 

18,  J6 :....... 565 

1888,  ch.  S8S,(Broold;n  Citor  Charter.)  tit. 

22,  S30 .7:.....;. 217 

1889,  ch.  161 545 

1889,ch.  161,  J$4,6 546 

1889,  ch.  243 178,182 

1889,  ch.  406,  M 1,  8. 268,264 

1889,  oh.  406,  j  2 866 

1889,  ch.  487 207,  208 


1890,  oh.  67.., 


••••••• 


..042,943 


1690,  ch.  168 447,418 


1890,  oh.  168, 1  1 115-llT 

1890,  ch.  168,  «1.  > U4,U6,U7.  US 

189^   oh.  249,  12. 88-85 

1'    I,  ch.  T82,  Is  1-S7 430 

),  oh.  282,  S»  3,  5. 17 421 

J,  Oh.  615 100,101 

Supplementary  Froceedingrs. 

Se«  SaeeutioH,  8-7. 

TAXATION. 

See,  also,  ChnttituHonai  Law,  6. 

By  city,  see  Jtunie^^  Corporation*,  88. 

What  taxable. 

1.  A  Joint-stock  association  formed  by 
private  agreement  between  individaala  is 
not  taxable,  under  Rev.  St  N.  Y.  pt  1.  e. 
18,  tit  4,  §  1,  providing  that  all  moneyed 
or  stock  corporations,  deriving  an  income 
or  profit  from  their  capital  or  otherwise, 
shall  be  liable  to  taxation  on  their  capital 
in  the  manner  therein  prescribed.  Dis- 
tinguishing People  V.  Wemple,  117  K.  T. 
186.  82  N.  E.  1046.  Affirming  6  N.  Y.  a 
894.— People  v.  Coleman.  18  I(.  Y.  &  tSS. 
Aflseasment. 

a.  Under  Laws  N.  Y.  1857,  o.  456.  §  8. 
which  provides  that  the  capital  stock,  sur- 
plus profits,  etc.,  of  corporationa  "shall  be 
assessed  at  their  actual  value,  and  taxed 
in  the  same  manner  as  the  other  personal 
and  real  estate  of  the  county, "  but  does 
not  prescribe  how  sach  actual  value  is  to 
be  ascertained,  the  commissioners  making 
the  assessment  are  not  restricted  to  the 
actual  value  of  the  assets,  but  may  consid- 
er the  business  of  the  corporation,  the 
amount  of  its  dividends,  and  all  Uie  ele- 
ments which  go  to  make  up  ita  market 
value.  Following  People  v.  Coleman,  107 
N.  Y.  641, 14  N.  EL  481;  People  v.  Commis- 
sioners, 4  K.  Y.  S.  48. — People  ▼.  Coleman. 
18  N.  Y.  8.  67. 

8.  Laws  N.  Y.  1884,  c.  57.  prescribes  a 
certain  form  for  the  verification  of  assess- 
ment rolls.  Laws  1885,  c.  301,  amended 
the  act  of  1884  by  striking  out  the  words, 
"and  at  which  they  would  appraise  the 
same  in  payment  of  a  just  debt  due  from  a 
solvent  cebtor, "  and  also  the  words,  "and 
true,"  before  the  words,  "value  thereof.* 
Held,  that  a  verification  in  the  form  pre- 
scribed by  the  act  of  1884  was  sufficient 
under  the  act  of  1885;  the  words  omitted 
by  the  latter  statute  being  mere  surplusage. 
-Sherrill  v.  Hewitt  18  N.  Y.  B.  49a 
Collection. 

4.  Where  plaintiff,  in  an  action  to  col- 
lect taxes,  shows  that  the  taxes  were  levied 
by  the  board  of  supervisors,  and  a  warrant 
issued  to  the  collector,  which  had  been  re- 
turned uncollected,  as  required  by  Laws 
1{.  Y.  188S,  c.  263,  authorizing  the  county 
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treasurer  to  sue  for  anpald  taxes,  the  bur- 
den is  on  defendBDt  to  show  any  irreg- 
ularity or  defect  in  the  proceedings  ^  'r,h 
would  constitute  a  defense  to  the  actio 
Sherrill  v.  Hewitt.  18  N.  Y.  8.  488. 
Sale  for  non-payment. 

6.  In  proceedinf^  under  Laws  N.  T.  1885, 
c  448,  providing  for  the  sale  of  non-resi- 
dent lands  for  non-payment  of  taxes,  non- 
residence  of  the  owner  and  the  non-pay- 
ment of  the  taxes  are  jurisdictional  facts, 
and  proof  of  occupancy  under  the  owner 
and  of  payment  of  the  taxes  before  the  col- 
lector's return  of  non-payment  is  admissi- 
ble to  invalidate  the  assessment  and  sale. — 
Joslyn  T.  Rockwell,  18  N.  Y.  a  811. 

6.  The  fact  that  deeds  given  by  the  state 
comptroller  have  been  on  record  in  the  of- 
fice of  the  clerk  of  the  county  where  the 
lands  are  situated  for  more  than  two  years, 
as  provided  by  Laws  N.  Y.  1H85,  c.  448,  pro- 
Tiding  for  the  sale  of  nonresidents'  lands 
for  taxes,  is  not,  in  the  face  of  proof  of  oc- 
cupancy and  payment,  conclusive  evidence 
that  the  assessment  and  tax-sales  were  reg- 
ular. Mayham,  J.,  dissenting. — Joslyn  v. 
Rockwell,  18  N.  Y.  8.  811 

7.  In  an  assessment  roll  the  word  "paid" 
was  written  on  the  line  upon  which  the  as- 
sessment and  tax  were  entered.  The  col- 
lector testifled  that  be  made  the  entry,  that 
he  made  no  such  entry  except  upon  pay 
ment  of  the  tax,  but  that  he  bad  no  reccu- 
lection  of  the  transaction.  Iltld,  that  this 
entry  was  admissible  as  evidence  tending 
to  show  payment — Joslyn  v.  Rockwell,  18 
N.  T.  a  81L 

8.  In  one  assessment  roll,  on  the  line 
upon  which  the  assessment  and  tax  were 
entered,  was  the  word  "paid"  in  the  hand- 
writing of  a  deceased  collector,  and  it 
was  his  custom  to  make  such  an  entry  up- 
on receipt  of  payment  of  taxea  Held,  that 
sueh  entry  was  admissible  as  evidence 
tending  to  show  payment. — Joslyn  v.  Rock- 
well. 13  N.  Y.  S.  31 U 

9.  There  was  evidence  that  for  a  number 
of  years,  including  the  time  of  the  assess- 
ments, persons  had  worked  on  the  land, 
had  cultivated  and  cut  hay  on  parts  of  It, 
and  had  lived  in  shanties  on  the  land  part 
of  each  year.  Held  suflScient  to  be  submit- 
ted to  the  jury  on  the  question  of  occu- 
pancT  at  the  time  of  the  asseasment. — Jos- 
lyn V.  Rockwell,  18  N.  Y.  &  811. 

Taxation  of  Ck)st& 

idee  CottM,  10-SO. 

TEVASf  or  IN  COMMON  AND 
JOINT  TENANCY. 

BlglLto  inter  se. 

Plaintiff,  defendant,  and  one  F.,  as  heirs 
Af  their  deceased  fattier,  were  Joint  »wn- 
V.13N.Y.8. — 67 


era,  rabjeet  to  a  mortgage  and  to  theii 
mother's  rlg^t  of  dower,  of  a  certain  build- 
ing. The  upper  part  of  the  building  was 
used  for  living  rooms,  some  of  which  were 
o.l^pupied  by  the  widow  and  the  heirs.  The 
mortgage  was  assigned  to  one  G.,  in  whose 
Mw-offlce  defendant  was  a  student,  and 
was  foreclosed  by  him.  The  notice  of  sale 
was  served  only  on  the  widow,  who  was 
also  administratrix,  and  was  published  in 
a  country  newspaper,  which  had  but  little 
circulation  in  the  city  where  the  property 
was  situated.  Plaintiff  was  then  a  minor, 
and  no  guardian  had  been  appointed.  De- 
fendant purchased  the  property  at  the  fore- 
closure sale,  paid  a  small  sum  in  cash,  and 
gave  back  a  mortgage  for  the  residue  of 
the  mortgage  debt.  Afterwards  he  pro- 
cured a  C|uitclaim  deed  from  F.,  paying  a 
substantial  price  for  F.'s  interest,  and  «a- 
larged  the  building.  Defendaat  did  not 
disclose  his  purchase,  and  plaiatifl  contin- 
ued to  occupy  rooms  in  the  boilding,  pay- 
ing no  rent  therefor.  Htid,  that  the  title 
acquired  by  defendant  was  subject  to  a 
trust  in  favor  of  plaintiff  to  the  extent  of 
one-third  of  the  building. — CoUlus  ▼.  Col- 
lins, 18  N.  Y.  a  88. 

Tmrts. 

See  Cmtpiraey;  Death  by  Wrongful  AM; 
DeeeU;  False  Impriionment;  Fraud;  Li- 
bel and  Blander;  Malieiotu  ProeeevHon,; 
Negliqmce;  NuUanee;  Bepbvia;  Troter 
and  Oottvsrtion. 

Damages  for,  see  Damages,  7,  a 

TBADE-MABES. 

Injunction. 

1.  The  trade-mark  of  plaintiff,  a  piano 
manufacturer,  was  "Weber,  New  York." 
Held,  that  an  injunction  restraining  de- 
fendant pendente  lite  from  putting  on  its 
pianos  the  words  "Webster,  New  York," 
was  rightly  refused,  there  being  nothing  to 
show  any  Intention  by  defendant  to  sell 
its  pianos  as  the  pianos  made  by  plaintiff, 
or  that  the  use  of  the  word  "  Webster"  bad 
deceived  anv  one.— Foster  v.  Webster  Pi- 
ano Co.,  18N.Y.  a  888. 

8.  The  manufacturer  of  goods  familiarly 
known  to  the  trade  by  ana  sold  under  the 
manufacturer's  name  as  "Priestley's  Silk- 
Warp  Henrietta"  is  entitled  to  an  injunc- 
tion against  an^  person  selling  goods  of 
an  inferior  quality  under  that  name,  with 
intent  to  deceive  the  public. — Priestley  v. 
Adams,  18  N.  Y.  a  41. 

8.  Plaintiff  was  the  pablisber  of  a  work 
of  fiction  under  the  title  "Old  Bleuth,  the 
Detective, "  on  the  cover  of  which  was  that 
title,  with  a  picture  representing  "Old 
Sleuth."    Defendants   published   a  story 
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called  "Brnce  Angelo,  by  Old  Sleuth, "  on 
the  cover  of  which  was  that  title,  with  a 
picture  of  the  alleged  author,  copied  from 
the  picture  on  the  cover  of  plaintiff's  book, 
and  the  name  "Old  Sleuth,  the  Detective, " 
applied  to  that  picture.  In  an  action  bv 
plaintiff  for  an  injunction  against  defend- 
ants' publication  the  evidence  showed  at 
most  that  a  casual  or  hasty  purchaser  might 
be  misled  thereby,  but  not  that  any  pur- 
chaser was  in  fact  misled,  or  that  there 
was  any  intention  to  deceive,  or  that  plain- 
tiff was  injured  by  the  representations 
made  on  the  cover  of  defendants'  book; 
and  it  did  not  appear  that  an  ordinary  pur- 
chaser would  be  deceived  thereby.  Held 
that,  although  plaintiff  had  acquired  an 
exclusive  ri^t  to  the  title  "Old  Sleuth,  the 
Detective, "  as  applicable  to  a  work  of  fic- 
tion, as  he  had  no  propertv  right  In  the 
name  as  indicating  authorship,  and  could 
not  have  any  property  right  in  the  picture, 
that  being  no  trade-mark,  but  a  mere  illus- 
trative feature  of  the  work,  there  was  no 
such  invasion  of  his  rights  as  to  entitle 
bim  to  an  injunction. — ^Hunro  t.  Smith,  13 
N.  Y.  S.  708. 

TBIAIi. 

See,  also,  Appeal;  Oerliorari;  Bvidenet; 
Judgment;  Jury;  Ntw  Trial;  Pleading; 
Praetiee  in  Oiou  Cote*;  WthUM. 

Condnot  of  trial. 

1.  Certain  letters  contained  in  a  printed 
appeal-hook  were  allowed  by  consent  of 
attorneys  to  be  taken  to  the  jury-room. 
Plaintiff's  attorneys,  before  rendition  of 
the  verdict,  learned  that  some  of  the  letters 
had  been  underscored  by  defendant's  at- 
torneys, but  raised  no  objection  at  the 
time.  Held  too  late  to  raise  such  objection 
after  the  jury  had  rendered  their  verdict. 
— LippuB  ▼.  Columbus  Watch  Co.,  18  M.  Y. 
S.  819. 
Separate  trials. 

3.  Under  Code  Civil  Proc.  N.  Y.  §  967, 
providing  that  "a  separate  trial  between 
the  plaintiff  and  one  or  more  defendants 
•  •  •  may  be  directed  by  the  court,  in 
its  discretion,  "where  the  evidence  against 
one  of  two  defendants  is  not  admissible 
against  the  other,  but  will  probably  have 
the  effect  of  prejudicing  the  case  of  the 
latter  with  the  jury,  it  is  a  proper  exercise 
of  discretion  to  direct  separate  trials. — 
National  Exchange  Bank  v.  McFarlan,  18 
N.  Y.  S.  202;  Morris  v.  Carmichael.  Id. 

Reception  of  evidence. 

8.  The  exclusion  of  a  question  which  was 
-subsequently  answered,  or  of  evidence 
.of  a  matter  afterwards  fully  testified  to 

without  contradiction,  or  which  subse- 
.quent  testimony  renders  unavailable  to  the 
j>arty  offering  it,  or  of  a  question  previous- 


ly put  and  answered,  are  not  cause  for  re* 
versal  on  appeal. — Bock  well  v.  Hurst.  IS 
N,  Y.  S.  290. 

4.  The  erroneous  refusal  to  allow  a  ques- 
tion is  not  reversible  error,  where  the 
question  is,  in  substance,  subsequently  al- 
lowed.—Mendelson  T.  Sheffield.  18  K.  X.  S. 
006. 

Objeotions  to  evidence. 

6.  A  general  objection  to  the  admission 
in  evidence  of  a  written  instrument,  por- 
tions of  which  are  competent,  is  ineffectual 
on  appeal,  especially  where  the  injurious 
effect  of  the  objectionable  part  of  it  is  ob- 
viated by  a  subsequent  instruction  to  the 
jury. — Malcolm  v.  Metropolitan  £1.  Rv. 
Co.,  18N.  Y.  8.  288. 

6.  In  an  action  for  damages  to  the  rental 
value  of  property  from  the  maintenance  of 
an  elevated  railway,  the  owner  of  a  stable 
adjacent  to  the  premises  was  asked  how 
much  the  railroad  had  damaged  bis  stable. 
Held,  that  an  answer  that  the  elevated  rosui 
bad  damaged  the  witness'  "business'  a 
certain  sum  is  irresponsive;  but  in  the  ab- 
sence of  a  motion  to  strike  it  out,  or  to  di- 
rect the  jury  to  disregard  it,  an  exception 
to  its  admission  as  incompetent  is  not 
available. — Malcolm  v.  Metropolitan  Kl. 
Ry.  C0..18N.  Y.a283. 

7.  In  an  action  to  restrain  the  mainte- 
nance of  defendant's  elevated  road  in  the 
street  in  front  of  plaintiffs'  premises,  and 
for  damages,  the  admission  of  evidence  of 
what  would  have  been  the  rental  and  fee 
values  of  the  property,  had  the  railway 
not  been  built,  is  not  reversible  error, 
where  the  only  ground  stated  for  its  ex- 
clusion was  that  It  was  incompetent.  Af- 
firming 8  N.  Y.  S.  648.— Eemochan  v.  New 
York  El.  R.  Co.,  18  N.  Y.  S.  624. 

Arguments  of  connseL 

8.  The  trial  Judge  has  power  to  limit  the 
time  of  counsel  in  summing  up,  and  a  lim- 
itation of  10  minutes  is  not  necessarily  an 
abuse  of  discretion. — Qaylord  t.  Karat,  18 
N.  Y.  8.  689. 

Instructions. 

9.  Defendant,  a  ship-owner,  contracted 
with  plaintiff  for  the  use  of  his  pier  in  dis- 
charging cargo  from  his  ships,  agreeing 
to  pay  a  certain  amount  extra  for  each 
day  that  inward  cargo,  over  and  above  a 
certain  bulk,  should  he  allowed  to  remain 
on  the  pier  after  the  ship's  departure.  In 
an  action  by  the  lessee  against  the  ship- 
owner for  compensation  for  cargo  so  al- 
lowed to  remain  on  the  pier  the  court 
charged  that  "when  a  common  carrier  de- 
livers the  goods  according  to  the  terms  of 
the  bill  of  lading,  and  notifies  the  con- 
signee at  the  port  of  arrival,  and  the  con- 
signee exercises  any  act  of  ownership  over 
them,  the  liability  of  the  common  carrier 
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ends. "  nM,  that  the  inBtruction  was  mis- 
leading,  being  without  application  to  the 
facts  of  the  case;  the  liability  of  the  car- 
rier respecting  the  goods  in  no  wise  affect- 
ing his  promise  to  pay  rent  for  their  stor- 
age to  a  third  party.— Elwell  ▼.  Fabre,  13 
K.  Y.  8.  881. 

10.  It  is  not  error  to  refuse  requests  to 
charge  when  the  matters  inTolved  have 
previously  been  charged  upon. — Rigdon 
V.  Alleghany  Lumber  Co.,  18  N.  Y.  8.  871. 

11.  Defendant's  counsel,  having  except- 
ed to  refusal!  of  requests  for  instructions 
to  the  Jury,  afterwards,  at  the  conclusion 
of  the  charge,  to  which  he  took  no  excep- 
tion, stated  Uiat  he  withdrew  his  excep- 
tions to  the  charge.  Held,  that  his  excep- 
tions to  refusals  to  charge  were  withdrawn. 
— Davidson  Steam-Pump  Co.  v.  Peerless 
Manufg  Co.,  18  N.  Y.  8.  268. 

12.  It  is  error  to  refuse  to  charge  that 
the  jury  are  not  to  draw  any  deductions 
against  either  party  from  objections  made 
and  evidence  excluded,  as  the  refusal  af- 
firms the  converse  of  the  proposition. — 
Bcolt  T.  Third  Ave.  R.  Co.,  18  N.  Y.  a 
844. 

18.  At  the  trial  of  an  action  to  recover 
money  paid  under  a  contract  to  sell  land, 
the  judge,  in  charging  the  jury,  said  that 
if  plaintiff,  "in  the  belief  that  be  had  such 
a  contract, "  paid  money  on  account  of  the 
purchase  price,  he  could  recover  it  back; 
but  by  previous  iuBtructions  the  case  was 
submitted  to  them  upon  the  question 
whether  such  contract  had  been  proved, 
and  from  these  and  other  explanations  by 
the  judge  it  appeared  that  the  jury  could 
not  have  misapprehended  that  the  ground 
on  which  plaintiff's  right  was  intended  to 
be  placed  was  the  fact  that  such  a  contract 
had  been  made.  Held,  that  the  erroneous 
instruction  was  not  ground  for  reversal. — 
Fogal  V.  Page,  18  N.  Y.  8.  656. 

Verdict — Direction  of. 

14.  Where  at  the  conclusion  of  the  trial 
defendant's  attorney  states  that  he  does 
not  see  any  question  of  fact  in  the  case, 
the  court  is  entitled  to  act  on  such  ad- 
mission, and  to  direct  a  verdict. — ^rier  v. 
Hazard  &  Co.,  13  N.  Y.  8.  583. 

16.  In  an  action  for  money  loaned,  de- 
fendant testified  that  at  an  interview  with 
plaintiff  be  stated  to  plaintiff  what  had 
been  paid  to  the  latter,  and  the  amount 
remaining  unpaid,  and  that  he  gave  plain- 
tiff a  note  for  that  amount,  wliich  was 
afterwards  paid.  Held  that,  as  the  effect 
of  the  testimony  was  for  the  jury,  and  it 
was  inconsistent  with  the  obligation  as- 
sumed by  defendant  in  a  bill  of  sale  to 
him  from  plaintiff,  and  with  another  pay- 
ment relied  on  by  defendant,  and  other 
circumstances,  the  court  properly  refused 
to  direct  a  verdict  for  defendant,  as  upon 


proof  of  an  account  stated  and  payment 
thereof. — Brokman  v.  Myers,  18  N.  Y.  8. 
782. 

16.  At  the  trial  of  an  action  by  payees 
against  acceptors  of  a  bill  of  exchange, 
after  denial  of  a  motion  by  plaintiffs  that 
a  verdict  be  directed  for  them,  and  after 
their  counsel  had  summed  up  to  the  jury, 
defendants'  counsel  moved  for  the  dlirec- 
tion  of  a  verdict  in  their  favor,  on  the 
ground  that  the  testimony  was  undisputed 
that  "plaintiffs  paid  no  value  for  this  draft, 
and  that  the  draft  was  without  considera- 
tion. "  Thereupon  the  judge  stated  that  he 
would  direct  a  verdict  for  plaintiffs,  and  re- 
fused to  permit  defendants  to  withdraw 
their  motion  and  "go  to  the  jury  upon  the 
questions  of  fact  in  the  case."  Held,  that 
this  was  error;  that  defendants'  motion 
was  not  an  irrevocable  renunciation  of  the 
right  to  submit  the  case  to  the  jury;  and 
that  the  facts  on  which  defendants  desired 
the  decision  of  the  jury  were  sufflcieotly 
specifled.— Yale  v.  Dart.  18  N.  Y.  8.  277. 

17.  No  exception  to  the  refusal  of  leave 
to  withdraw  the  motion  for  direction  of  a 
verdict  was  necessary,  under  Code  Civil 
Proe.  N.  Y.  §  992,  allowing  an  exception 
only  "upon  a  question  of  law  arising  upon 
the  trial  of  an  issue  of  fact. "  Nor  was  the 
permission  of  the  court  necessary  to  the 
withdrawal  of  the  motion. — Yale  v.  Dart, 
13  N.  Y.  8.  277. 

18.  On  directing  a  verdict  for  plaintiffs, 
an  exception  by  defendants  "to  the  direc- 
tion "  was  sufficient  to  present  the  denial  of 
their  request  to  go  to  the  jury;  the  direc- 
tion of  the  verdict  having  been  the  re- 
sponse to  that  request— Yale  v.  Dart,  18 
N.  Y.  8.  377. 

Findings. 

19.  A  finding  in  an  action  for  damages  in 
maintaining  an  elevated  railroad  in  front 
of  plaintiff's  premises,  that  plaintiff  "sus- 
tained a  loss  in  the  rental  value  of  the 
premises,  amounting, "  etc.,  means  the  loss 
on  the  whole  building,  considering  all  its 
parts, — those  in  which  the  rents  were  in- 
creased, as  well  as  those  in  which  they 
were  decreased. — Kearney  v.  Metropolitan 
El.  Ry.  Co.,  18  N.  Y.  8.608. 

20.  In  an  action  commenced  July  15, 1889, 
for  injuries  to  plaintiffs'  real  property 
from  the  construction  and  operation  of  an 
elevated  railroad,  in  which  the  six  years 
statute  of  limitations  was  pleaded,  the  de- 
cision, rendered  about  July  15,  1890.  found 
as  a  fact  a  diminution  of  the  rental  value 
of  the  property  caused  by  such  railroad, 
"from  the  15th  day  of  July,  1883,  to  the 
time  of  the  trial  of  this  action,  and  that  the 
damage  to  the  plaintiffs  from  such  diminu- 
tion" was  a  certain  sum;  but  a  later  find- 
ing of  fact  was  that  "the  injury  to  the  use 
of  the  said  premises  from  the'  Ist  day  of 
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May.  1886,  antil  ttae  date  of  the  commence- 
ment of  this  action,"  resulting  from  the 
lame  cause,  was  the  game  gum;  and  which 
flndioK  was  followed  by  the  judgment  did 
not  certainly  appear.  Held,  that  as  the 
damages  were  allowed  by  the  first  finding 
for  a  period  exceeding  by  nearly  a  year 
the  time  for  which  they  were  legally  re- 
coverable, and,  being  a  general  sum.  were 
incapable  of  division  or  reduction  by  the 
court,  the  Judgment  must  be  reversed.— 
Cornell  ▼.  Kew  York  El.  &  Co.,  18  N.  T 
S.  611. 

Trial  by  court — Findings. 

81.  Where  it  appears  from  the  finding  of 
the  court  upon  which  are  based  the  finding 
and  award  of  damages  from  the  erection 
of  an  elevated  road,  that  no  damages  were 
given  by  reason  of  any  matter  embraced 
within  certain  of  defendants'  requests  to 
find  as  to  damages,  the  refusal  of  the  court 
to  find  as  requested  is  not  prejudicial  error. 
AfBrming  8  N.  Y.  &  648.— Kernochan  v. 
New  York  El.  R  Co.,  18  N.  Y.  8.  624. 

23.  A  finding  by  the  referee,  unsupport- 
ed by  any  allegation  in  plaintiff's  com- 
plaint, cannot  prejudice  the  plaintiff  in 
recovering  on  another  finding  clearly  with- 
in the  issue,  nor  can  any  harm  thereby  ac- 
crue to  the  defendant— Barbeauv.  Picotte, 
18  N.  Y.  B.  188. 

28.  In  an  action  to  restrain  defendant 
from  maintaining  its  elevated  road  in  the 
street  in  front  of  plaintifTs  premises,  and 
for  damages,  defendant  is  not  entitled  to 
have  the  court  find  as  a  conclusion  of  law 
that,  in  computing  plaintiff's  compensation 
for  the  taking  of  nis  easements,  defendant 
is  entitled  to  nave  taken  into  consideration 
the  peculiar  benefits  resulting  to  plaintiff's 
premises  from  the  operation  of  defendant's 
railway,  as  this  is  not  a  conclusion  of  law, 
but  a  mediate  process,  in  applying  the  rule 
of  the  measure  of  damages  to  ascertaining 
Uie  damages.  —  Kearney  v.  Metropolitan 
Bl.  Ry.  Co.,  18  N.  Y.  B.  60a 

TBOVER  AND  OONVBBr 
SION. 

Wbo  may  maintain. 

1.  The  bailee  of  personal  property  has 
such  title  as  will  sustain  an  action  for  the 
recovery  or  conversion  tbereof,  against  a 

Earty  having  no  title  or  right  thereto.— 
eoncini  t.  Post,  18  N.  Y.  B.  825. 

Pleading. 

2.  Where  an  allegation  in  a  complaint 
that  defendants  have  wrongfully  detained 
and  converted  to  their  own  use  plaintiff's 
goods  is  positively  denied  by  the  answer, 
a  material  issue  is  raised,  which  includes 
defendants'  liability  to  personal  arrest,  and 
it  is  error  to  strike  out  such  answer  as 


frlTolooi.- Dnbola  t.  Stotate,  It  N.  T.  &. 

99. 

Bvidenoe. 

8.  In  an  action  for  the  conTersion  of 
Jewelry  plaintiff  testified  to  her  ownership 
and  il9  value,  and  a  witness  who  acconapa- 
nied  plaintiff  in  a  call  on  defendant  t«sti 
fled  to  a  specific  demand  for  the  property, 
and  defendant's  refusal  to  deliver.  De- 
fendant declined  to  cross-examine  plain- 
tiff's witnesses,  and  offered  no  evidence. 
Held,  that  a  verdict  for  plaintiff  wonld  be 
sustained.- Oregory  r.  Ftchtaer,  18  N.  Y. 
8.  698. 
Damages. 

4.  The  measure  of  damages  for  the  eon- 
version  of  personal  property  having  no 
market  value  is  the  cost  of  replacing  it,  and 
its  value  to  the  owner  for  a  particular  oae. 
— Leoncini  v.  Post,  18  N.  Y.  a  895. 

TBiUSTSw 

Express  trusts. 

1.  Defendant  M.  and  plaintiff  cohahited 
and  were  known  as  man  and  wife  for  fonr 
years,  though  they  were  never  married. 
During  that  period  plaintiff,  on  making  a 
deposit  in  a  savings  bank,  requested  the 
secretary  "to  put  M.'8  name  upon  the 
book;"  and  on  his  asking  "if  she  wanted 
it  in  trust  or  either  to  draw, "  and  telling 
her  that  if  she  put  in  trust  she  would  have 
control  of  it  as  long  as  she  lived,  and  on 
her  death  it  would  go  to  H.,  she  said  that 
that  was  what  she  wanted;  and  he  then 
wrote,  after  her  name  on  her  pass-book, 
the  words,  "In  trust  for  H. "  Held,  that  no 
trust  in  favor  of  M.  was  established,  as 
plaintiff  did  not  intend  to  create  a  trust, 
out  to  make  a  species  of  testamentary 
disposition  of  the  funds  in  H.'s  favor; 
and  that,  such  intention  having  been  com- 
municated immediately  by  her  to  M-,  and 
understood  by  him,  her  subsequent  deliv- 
ery of  the  book  to  him  was  no  evidence  of 
an  assignment  of  the  fund  to  him. — Markey 
T.  Markey,  13  N.  Y.  8.  925. 

3.  Plaintiff  and  his  brother  conveyed 
each  a  parcel  of  a  trust  fund  in  which  each 
had  an  expectant  interest  de|>endent  upon 
the  life-estate  therein  of  their  mother,  to 
defendant  company,  in  trust  to  hold  the 
same  on  such  conditions  that,  in  case  of 
the  death  of  either  brother,  the  survivor 
would  be  equally  benefited  by  the  convey- 
ance. On  the  death  of  their  mother,  they 
drew  up  a  ratification  of  the  first  agree- 
ment, and  by  the  same  instrument  ex- 
pressly conveyed  property  of  the  value  of 
$100,000  to  the  defendant  company  upon 
the  trusts  set  forth  in  the  said  agreement 
The  original  trust  fund  being  held  by  the 
defendant  company,  the  plaintiff  and  his 
brother  in  their  said  agreement  declared 
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it  to  be  their  intention  thereby  to  con- 
tinue the  original  trust  dependent  on  their 
mother's  life.  On  the  death  of  his  brother, 
plaintiff  claimed  that  the  agreement  was 
void,  as  creating  a  trust  for  more  than  two 
lives  in  being.  Held,  that  the  brothers  had 
no  power  to  continue  the  prior  trust  cre- 
ated by  another  person;  that  the  trust  cre- 
ated by  them  was  a  new  and  separate 
trust  springing  into  existence  by  the  in- 
strument executed  by  them:  and  that,  be- 
ins  therefore  dependent  on  their  two  lives 
only,  it  was  valid.  Distinguishing  Genet 
V.  Hunt,  113  N.  Y.  158,  21  N.  E.  91.— Liv- 
ingston V.  New  York  Life  Insurance  Sc 
Trust  Co.,  18  N.  Y.  a  105. 

Resulting  trusts. 

3.  In  an  action  by  a  hnsbaod  to  compel 
a  conveyance  to  him  by  hie  wife  of  real 

Sroperty  alleged  to  have  been  purchased 
y  her  with  his  money,  he  testified  to  con- 
fessions by  her  to  him  that  she  had  taken 
the  money  from  hia  safe,  and  an  employe 
testified  that  he  had  seen  her  take  money 
from  the  safe  nearly  every  day  he  was  on 
duty.  The  wife  denied  the  confessions, 
as  well  as  the  taking  of  the  money;  and 
proof  of  her  deposits  in  and  drafts  on  vari- 
ous savings  banks  showed  a  probability 
that  she  paid  for  the  property  out  of  money 
belonging  to  herself.  Held,  that  the  evi- 
ilence  for  plaintiff  was  not  suflSciently 
clear  and  well  sustained  to  deprive  the 
wife  of  the  effect  of  the  absolute  deed  to 
her.— Taylor  v.  Taylor.  13  N.  Y.  S.  56. 

4.  In  an  action  by  a  husband  against  his 
wife  to  compel  the  conveyance  to  him  by 
her  of  land  alleged  to  have  been  purchased 
by  her  with  his  money,  evidence  of  addi- 
tions and  repairs  made  by  the  wife  with 
money  obtained  on  mortgage  of  the  prop- 
erty, while  the  husband  resided  with  her 
tbereon,  is  admissible  to  show  his  acqui- 
escence in  her  title;  and  the  cost  of  such 
additions  and  repairs  is  also  pertinent. — 
Taylor  v.  Taylor,  18  N.  Y.  S.  55. 
VaUdity. 

5.  The  mere  fact  that  confidential  rela 
lions  exist  between  the  grantor  in  a  deed 
of  trust  and  one  of  the  trustees,  contin- 
gently interested  in  the  trust  subject  after 
the  determination  of  the  trust,  upon  the 
death  of  the  grantor,  affords  no  ground  for 
the  presumption  that  undue  influence  was 
exercised  over  the  grantor  to  procure  the 
execution  of  the  instrument.— Townsend 
V.  Allen,  18  N.  Y.  6.  78. 

6.  The  personal  convenience  of  the  set- 
tlor is  a  good  consideration  for  the  execu- 
tion of  a  deed  of  trust,  both  at  common 
law  and  by  implication  from  Code  Civil 
Proc.  N.  Y.  S  2463.  in  which  the  right  of  a 
party  to  convey  property  in  trust  for  his 
own  benefit  is  expressly  recognized  by  the 
provision  that  the  article  in  reference  to 


special  proceedings  "shall  not  apply  to  any 
money,  thing  in  action,  or  other  property 
hald  in  trust  for  a  judgment  debtor,  where 
a  trust  has  been  created  by,  or  the  fund  so 
held  in  trust  has  proceeded  from,  a  person 
other  than  the  judgment  debtor.  " — Towns- 
end  V.  Allen,  13  N.  Y.  8.  78. 

7.  An  instrument  which  settles  personal 
property  in  trust  for  the  use  and  benefit  of 
the  grantor  during  his  life,  and  directs  that 
the  trustees,  after  his  death,  shall  pay  over 
the  residue  of  the  trust  subject  to  the  next 
of  kin  of  the  grantor,  will  not  be  construed 
as  ambulatory,  nor  as  a  mere  deed  of  con- 
tingency or  testamentary  disposition  of 
personalty,  and  as  such  revoked  by  a  sub- 
sequent will  of  the  grantor,  which  disposes 
of  his  personal  estate,  but  recognizes  the 
existence  of  the  deed,  and  manifests  a  be- 
lief in  the  etScacy  of  its  provisions.  — 
Townsend  v.  Allen,  18  N.  Y.  8.  78. 

8.  Plaintiff  and  his  brother,  by  agree- 
ment in  writing,  conveyed  each  the  sum  of 
$100,000,  parcel  of  a  trust  fund  in  which 
each  had  an  expectant  interest  dependent 
upon  the  life-estate  therein  of  their  mother, 
then  living,  to  tbe  defendant  company,  in 
trust  to  hold  the  same  on  such  conditions 
that,  in  case  of  the  death  of  either  brother, 
the  survivor  would  be  equally  benefited  by 
the  conveyance.  Thereafter,  and  upon 
the  death  of  their  mother,  whereby,  ac- 
cording to  its  terms,  the  original  trust  fund 
became  absolutely  vested  in  the  brothers, 
they  drew  up  a  ratification  of  said  agree 
meat,  and  by  the  same  instrument  ex- 
pressly conveyed  property  of  the  value  of 
flOO.OOO  to  the  defendant  company  upon 
tbe  trusts  set  forth  in  the  said  agreement. 
Held,  that  tlie  agreement,  though  ■  not 
worded  in  express  terms  of  mutuality,  was 
a  mutual  agreement  between  the  brothers, 
the  trust  conveyed  by  one  being  the  con- 
sideration for  that  conveyed  by  the  other. 
— Livingston  v.  New  York  Life  Insurance 
&  Trust  Co..  18  N.  Y.  8.  105. 

Liabilities  of  trust-estate. 

9.  A  trust-estate  cannot  be  mulcted  for 
personal  injuries  sustained  through  the 
negligence  of  trustees  in  relation  thereto. 
— Norling  v.  Allee,  18  N.  Y.  8.  791. 

TJndae  Influence. 

See  mv&,6-9. 

USUBY. 

What  constitutes. 

1.  The  plaintiff  and  defendant  entered 
into  an  agreement  whereby  the  latter  waa 
to  advance  money  for  the  purchase  of  lots 
and  tbe  erection  of  houses  tbereon,  to  be 
sold,  be  to  receive  out  of  the  proceeds  of 
sale  the  moneys  advanced  by  him,  within- 
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terest,  and  one-third  of  the  profits.  The 
defendant  advanced  moneys  under  said 
contract,  and  a  number  of  lots  were  bought 
and  bouses  erected  and  sold  thereunder. 
Held,  that  defeadant  was  Jointly  interested 
with  tlie  plaintiff  in  the  property  bought 
under  said  contract,  and  that  the  moneys 
advanced  by  him  were  not  loans  to  plain- 
tiff, and  therefore  not  open  to  the  objec- 
tion of  usury  in  an  accounting  between  the 
parties.— Niebuhr  v.  Schreyer.  13  N.  Y.  8. 
«09. 

2.  A  sale  of  stock,  at  the  price  for  which 
it  had  been  purchased  b^  the  seller  and  at 
which  he  was  holding  it,  although  much 
more  than  the  market  price,  and  more  than 
the  price  realized  by  the  buyer,  the  differ- 
ence being  greater  than  the  interest  allowed 
by  law  on  a  loan  of  that  amount,  is  not 
necessarily  usurious. — Kelly  v.  Sprague,  IS 
N.  Y.  S.  64. 

8.  Plaintiffs  were  warehousemen,  also 
doing  a  banking  business,  advancing 
money  upon  their  receipt  for  the  property 
deposited.  This  receipt  the  customer  de- 
siring theadvance  indorsed  in  blank,  and 
gave  to  plaintiffs,  with  his  promissory 
note  also  in  blank.  Upon  this  security 
plaintiffs  advanced  the  face  of  the  note, 
less  0  per  cent,  interest  and  a  commission. 
The  payment  of  the  note  plaintiffs  guaran- 
tied, and  procured  its  discount.  Held,  that 
the  fact  that  the  money  advanced  was  paid 
by  plaintiffs  before  the  note  was  discount- 
ed was  not  such  conclusive  evidence  in  re- 
gard to  the  transaction  being  a  cover  for 
usury  as  to  justify  the  taking  of  the  ques- 
tion from  the  Jury,  and  that  a  finding 
that  the  transaction  was  legitimate  would 
not  be  disturbed.— Lin de  v.  Grant,  18  N. 
Y.  S.  538. 

As  a  defense. 

4.  In  an  action  by  one  creditor  to  set 
aside  a  transfer  made  by  the  common  debt- 
or to  satisfy  or  secure  the  debt  of  another, 
the  plaintiff  cannot  attack  the  considera- 
tion of  the  latter  debt  as  usurious:  that  be- 
ing an  objection  or  defense  personal  to  the 
debtor,  and  to  the  benefit  of  which  third 
parties  are  not  entitled. —Eelley  v.tjprague, 
18  N.  Y.  a  64. 

VENDOU  AND  VENDEE 

See,  also,  Fraudultnt  ConveyantM;   Sale; 
Upecifie  PerformanM. 

False  representations. 

1.  The  plaintiff  purchased  from  defend- 
ant a  tax  certificate  for  a  lot  described  as 
"Lot  No.  92,"  upon  defendant's  represen- 
tation that  the  same  adjoined  a  certain 
other  lotdescribed  as  "Lot  No.  91, "  though 
in  fact  the  two  lots  were  15  miles  apart. 
In  an  action  by  the  purchaser  to  recover 


the  purchase  money  upon  the  ground  of 
the  vendor's  fraud,  it  appeared  that  the 
separate  location  of  the  lots  had  been 
pointed  oat  to  defendant  before  the  sale, 
but  defendant  testified  that  he  did  not 
know  about  the  location  of  the  lot,  did  not 
care  about  it,  did  not  try  to  know,  did  not 
pretend  to  know  where  any  lot  was  that  he 
owned,  and  did  not  want  to  know.  HdA, 
that  an  instruction  that  if  the  atatementa 
made  by  defendant  to  the  purchaser 
were  made  by  him  with  intent  to  deceive. 
without  actually  knowing  whether  they 
were  false  or  true,  he  was  liable,  waa 
proper,  and  that  a  verdict  against  de- 
fendant for  the  purchase  money  shoald  be 
sustained.— Trumble  v.  Peck,  18  N.  T.  & 
180. 

Bights  of  vendee. 

2.  Money  paid  towards  the  purchase 
price  of  real  estate  uader  a  contract  to  con- 
vey it  for  a  certain  sum,  not  in  writing,  but 
not  terminated  or  disaftlrmed  until  the  con- 
veyance of  the  premises  by  the  vendor  to 
a  third  party,  may,  after  such  conveyance, 
be  recovered  by  the  purchaser  who  bat 
paid  it— Fogal  v,  Pagre,  18  N.  Y.  8.  666. 

8.  A  lease  of  premises  at  a  fixed  yearly 
rent  is  not  merged  into  a  subsequent  con- 
tract under  which  the  tenant  has  the  op- 
tion of  purchasing  the  premises  at  any  time 
during  his  term;  and,  where  he  elects  to 
avail  himself  of  the  contract  of  purchase, 
he  must  tender,  not  only  the  purchase 
money  agreed  on,  but  also  the  rent  in  ar- 
rear,  before  be  is  entitled  to  the  deed. — 
Campbell  v.  Babcock,  18  N.  Y.  &  843. 

Bona  fide  purchasers. 

4.  Where  the  names  of  officers  of  two 
companies  appeared  in  a  conveyance  from 
one  to  another,  with  which  it  consolidated, 
as  officers  of  and  acting  for  both  buyer  and 
seller,  and  also  appeared  in  the  mortgage 
to  a  trust  company  as  executing  that  in- 
strument, the  record  thereof  was  notice  to 
the  trust  company,  soflflcient  to  put  it  on 
inquiry  as  to  the  character  of  the  transac- 
tion.—Cole  V,  Millerlon  Iron  Co.,  18  N.  Y. 
8.  851. 

5.  Such  notice  was  to  be  imputed  to  the 
holders  of  the  bonds  who  took  security 
through  the  mortgage;  and  therefore  none 
of  them  could  enforce  the  mortgage  as 
against  plaintiff,  on  property  which  came 
from  the  original  company. — Cole  v.  Mil- 
lerton  Iron  Co.,  18  N.  Y.  S.  851. 

VENT7E  IN  CrvrL  CASES. 

Change  of  venue. 

1.  Where  a  corporation  sues  in  a  county 
other  than  that  designated  by  its  charter 
as  its  principal  place  of  business,  the  court 
not  having  jurisdiction  otherwise,  the  de- 
fendant is  entitled  to  an  order  changing 
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the  place  of  trial,  under  Code  Civil  Froc. 
§  985.  providing  for  such  change  upon  the 
demand  of  the  defendant,  followed  by  the 
consent  of  the  plaintiff  or  the  order  of  the 
court.— Rossie  Iron-Works  t.  Westbrook, 
18  N.  T.  8.  141. 

2.  An  action  for  breach  of  warranty  of 
A  heater  furnished  by  defendant  to  plain- 
tiff, under  a  contract,  made  at  the  city  of 
New  York,  by  which  the  heater  was  to  be 
furnished  and  used  in  the  state  of  New 
Jersey,  was  brought  in  the  city  court  of 
Kew  York.  Defendant,  a  domestic  corpo- 
ration having  its  principal  place  of  busi- 
ness in  the  county  of  Onondaga.  K.  Y.,  800 
miles  distant  from  the  city  of  New  York, 
moved  to  remove  the  action  from  the  city 
court  to  the  supreme  court,  for  the  pur- 
pose of  changing  the  place  of  trial  to  On- 
ondasra  county.  Held,  that  witnesses  for 
defendant  as  to  the  sufficiency  of  heaters 
similar  to  that  furnished  plaintiff  would 
not  be  admissible,  and  as  most  of  the  wit- 
nesses as  to  fitness  of  the  heater  were  in 
or  near  New  York  city,  and  the  removal 
•of  the  action,  under  Code  Civil  Proc.  N.  Y. 
^  319,  providing  therefor,  was  discretion- 
ary, an  order  denying  the  motion  should 
be  affirmed  on  appeal.— In  re  J.  F.  Pease 
Furnace  Co.,  13  N.  Y.  8.  654. 
Bemand. 

8.  Code  Civil  Proc.  N.  Y.  §  728,  empow- 
ers a  court,  to  which  a  return  has  been 
made  by  a  subordinate  court,  to  direct  the 
return  to  be  amended  In  matter  of  form 
either  before  or  after  Judgment.  Sections 
729,  730,  authorize  the  amendment  of  de- 
fective bonds  and  undertakings.  Held, 
that  a  cause  removed  from  a  district  court 
to  the  court  of  common  pleas,  on  an  un- 
dertaking which  contains  no  recital  of  any 
penalty,  may  be  remanded  so  the  district 
court  for  the  purpose  of  enabling  it  to 
amend  the  undertaking. — Levy  v.  Scherin- 
ger,  18  N.  Y.  8.  560. 

Verdict 

Bee  Trial,  14-90. 

Vicious  Animals. 

See  AnimaU. 

WAREHOUSEMEN. 

Commissions. 

1.  Warehousemen  who  advance  money 
upon  goods  have  a  right  to  charge  a  com- 
mission for  the  trouble  and  expenses  they 
may  be  put  to  in  the  transaction. — Linde 
V.  Grant.  13  N.  ?.  8.  638. 
Liability  for  loss  of  goods. 

3.  In  an  action  to  recover  the  value  of 
property  stored  with  defendant,  evidence 
was  offered  by  him  tending  to  show  that 


the  property  might  have  been  lost  or  stolen 
when  transferred  with  other  property  from 
one  to  another  of  his  warehou.<ies;  but  it 
did  not  positively  appear  that  the  property 
was  so  lost  or  stolen.  Held,  that  such  evi- 
dence was  insufficient  to  require  proof  on 
the  part  of  plaintiff  that  the  supposed  loss 
or  theft  could  have  been  prevented  by  the 
defendant  by  the  exercise  of  due  care. — 
Leoncini  v.  Post,  18  N.  Y.  8.  825. 
Bestitntion  of  goods. 

8.  A  party  receiving  property  for  storage 
will  not,  upon  demand  of  restitution,  be 
permitted  to  deny  the  claimant's  title,  by 
interposing  a  claim  of  ownership  in  a  third 
party.— Leoncini  v.  Post.  18  N.  Y  &  835. 

WATERS  AND  WATER- 
COURSES. 

See,  also,  Riparian  Rightt. 

Water-rights  and  easements. 

1.  Defendant  granted  to  plaintiff's  gran- 
tor the  right  to  lay  a  three-quarters  inch 
pipe  from  a  spring  on  defendant's  prem- 
ises to  a  certain  point  thereon,  with  the 
riirbt  to  convey  to  the  premises  of  plain- 
tiff's grantor  "all  the  water  of  said  spring 
which  can  be  conducted  through  one  half 
inch  lead  pipe;  *  *  *  said  half-inch 
pipe  to  be  inserted  at  the  termination  of 
the  three-quarters  inch  pipe,  as  before  de- 
scribed, to  be  constructed  and  kept  in  re- 
pair at  the  cost,  charge,  and  expense  of  the 
party  of  the  second  part,  [plaintiff's  gran- 
tor.] to  have  and  to  hold,  all  and  singular. 
the  same  easement  and  privilege  t^  the 
said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  as  appurtenances  belong- 
ing to  his  and  their  lands  as  aforesaid. " 
Held,  that  plaintiff  had  the  right  to  exca- 
vate the  spring  and  put  in  a  box  so  as  to 
secure  an  adequate  now  of  water  through 
the  pipes.— Furner  v.  8eabnry,  13  N.  Y. 
8.  13. 

2.  Though  a  grant  of  the  right  to  lay  wa- 
ter-pipes through  certain  premises  was  in- 
definite as  to  the  location  of  the  pipes,  it 
was  made  definite  by  the  laying  of  the  pipes 
and  the  acquiescence  by  the  parties  in  such 
location.— Furner  v.  Seabury,  18  N.  T. 
8.  12. 

Ways. 

See  EaiemenU;  Highuay*. 

WILLS. 

See,  also,  Dueeni  and  DutribtMon;  Bxeeu- 
tors  and  Administratori. 

Capacity  to  make. 

1.  A  will  should  not  be  denied  probate  on 
the  ground  that  there  was  a  lack  of  testa- 
mentary capacity,  merely  because  testator 
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was  so  weak  physically  that  he  eoald  only 
make  his  mark,  especially  wbea  the  snb- 
scribing  witnesses,  both  of  whom  were 
disinterested,  declared  that  testator  was 
entirely  rational,  and  none  of  the  other 
witnesses  observed  anythinr  tending  to 
show  that  testator  did  not  understand  what 
he  was  doing. — In  re  Patterson's  Will,  18 
N.  Y.  S.  483. 

2.  Where  testator  attended  to  all  his 
business  with  good  judgment,  and  managed 
his  property  with  reasonable  prudence,  up 
to  the  time  of  his  death,  it  will  not  beheld 
that  he  was  not  competent  to  make  a  will, 
though  he  may  have  been  gradually  over- 
taken by  paralysis  during  his  latter  years. 
—In  re  Birdsall's  Will,  13  N.  Y.  S.  431. 

8.  On  the  issue  of  the  competency  of  a 
testator,  the  testimony  of  witnesses  who 
have  seen  him  in  his  daily  life,  and  had 
business  and  social  transactions  with  him, 
is  entitled  to  greater  weight  than  the  tes- 
timony of  medical  experts. — In  re  Kie- 
daisch's  Will,  18  N.  Y.  B.  255. 

4.  On  an  application  for  the  probate  of 
a  will,  it  appeared  that  in  November,  1886, 
testator  was  contlned  in  an  insane  asylum, 
being  afflicted  with  a  brain  disease  known 
as  "general  paresis. "  In  October,  1887.  he 
was  taken  out  of  the  asylum,  and  in  March, 
1888.  he  intermarried  with  proponent.  It 
was  not  objected  at  the  time  that  he  was 
incompetent  to  make  a  marriage  contract 
The  will  was  executed  a  few  months  after 
testator's  marriage.  About  a  year  after  its 
execution  testator  was  again  confined  in  the 
asylum,  where  he  remained  until  his  death, 
which  occurred  10  months  later.  A  num- 
ber of  witnesses,  some  of  them  medical  ex- 
perts, testified  that  testator  was  not  com- 
petent to  make  a  will.  A  somewhat  larger 
number  testified  that  in  their  opinion  tes- 
tator was  competent.  One  witness  had 
taken  a  conveyance  of  land  from  testator 
at  the  time  when,  according  to  his  testi- 
mony, he  considered  testator  incompetent. 
From  the  time  that  testator  was  released 
from  the  asylum  until  he  was  again  con- 
fined he  managed  his  business.  Jield,  that 
testator  was  competent  when  the  will  was 
executed. — In  re  Kiedaisch's  Will,  18  N. 
Y.  8.  255. 

5.  Mere  weakness  and  failing  memory  of 
the  testator  are  not  sufficient  to  invalidate 
his  will  when  it  appears  that  he  knew 
what  he  was  about,  expressed  a  particulsj* 
desire  that  the  will  should  be  drawn  by  a 
person  in  whom  he  had  great  confidence, 
and  disposed  of  his  property  without 
prompting.— In  re  Stewart's  Will,  18  N.  Y. 
a  219. 

Undue  influence. 

6.  A  finding  that  the  execution  of  a  will 
was  procured  by  undue  influence  cannot 
De    sustained  where  the  evidence  shows 


I  that  testator  was  in  perfect  possession  of 
his  faculties;  that  the  difference  between 
the  will  attacked  and  one  made  the  previ- 
ous day,  about  which  there  was  no  com- 
plaint, was  very  slight,  and  made  at  the 
reasonable  request  of  a  natural  residnary 
legatee,  without  any  undue  persuasion  or 
subjection  of  the  will;  and  that  no  com- 
plaint was  made  of  the  will  by  any  one  de- 
pendent upon  testator's  bounty. — In  re 
Patterson's  Will,  18  N.  Y.  8.  463. 

7.  Where  testator  leaves  property  worth 
110,000,  and  all  his  children  by  his  first 
marriage  have  received  from  him  $8,000 
each,  and  are  married,  and  have  homes  of 
their  own,  a  legacy  of  f  5.000  to  his  second 
wife,  to  whom  he  had  been  married  17 
years,  is  not  excessive,  and  proof  of  undue 
infiuence.— In  re  Birdsall's  Will,  18  K.  Y. 
S.  421. 

8.  Where  an  illiterate,  intemperate,  cred- 
ulous old  man,  over  80  years  of  age,  feeble 
both  in  body  and  mind,  and  easily  con- 
trolled by  others,  makes  a  will  while  so- 
journing with  a  friend,  by  which  he  gives 
the  bulk  of  his  property  to  that  friend  and 
his  wife,  to  the  exclusion  of  a  son  and 
grandchildren,  in  whose  favor  he  had 
made  former  wills,  the  burden  is  on  the 
persons  claiming  nnder  the  last  will  to 
show  that  it  was  not  procured  by  undue  in- 
fluence, and,  failing  this,  its  probate  will 
be  revoked.— In  re  Liney's  Will,  18  N.  Y. 
S.  551. 

9.  Testator  gave  his  widow  a  life-estate 
in  all  his  property,  and,  after  her  death, 
legacies  of  96,000  each  to  her  two  sons  by 
a  former  marriage;  Uie  residue  (f  10,000)  to 
his  children;  but,  if  he  left  no  children, 
then  to  his  brothers  and  sisters.  Held,  that 
such  will  was  just  and  natural. — In  re  Kie- 
daisch's Will,  13  N.  Y.  &  256. 
Probate. 

10.  Under  Code  Civil  Proc.  N.  T.  §  2618. 
providing  that  on  application  for  the  pro- 
bate of  a  will  "two,  at  least,  of  the  sub- 
scribing witnesses  must  be  produced  and 
examined,"  if  in  the  state,  etc.,  as  to  the 
execution  of  the  will,  the  proponent  is  not 
obliged  to  call  both  of  the  subscribing  wit- 
nesses, the  statute  being  satisfied  if  they 
are  present  and  examined  when  the  will  is 
propounded. — In  re  Stewart's  Will,  18  N. 
Y.  8.  219. 

Construction. 

11.  Testatrix,  in  her  will,  stated  that  she 
understood  that  a  fund  bequeathed  to  her 
by  her  father,  and  payable  at  her  mother's 
death,  would  descend  to  her  son  and  daugh- 
ter in  equal  amounts,  and  requested  her 
son,  in  consideration  of  prior  advance- 
ments to  him  in  larger  amounts  than  shs 
was  then  able  to  give  her  daughter,  to  re- 
linquish his  share  of  the  fund  to  the  daugh- 
ter, for  her  education  and  maintenance. 
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naa,  tbat  testatrix  died  intestate  u  to  this 
fund,  and  that  ber  husband  wm  entitled  to 
his  distributive  share  therein.— In  re  Sher- 
man's Estate,  18  K.  T.  8.  881. 

12.  Testator  devised  his  estate  to  his  ex- 
ecutor, in  trust  to  pay  the  income  to  bis 
widow  for  life,  or  until  her  remarriage, 
for  the  support  of  herself  and  testator's 
■on;  and  provided  tbat,  "from  and  imme- 
diately after  the  decease  of  my  said  wife, 
unless  such  decease  shall  occur  before  my 
said  son  arrives  at  the  full  age  of  21  vears, 
and  in  such  case  when  he,  my  said  son. 
shall  arrive  at  such  age  of  majority,  I  give, 
bequeath,  and  devise  all  that  shall  then  re- 
main of  said  truBt-estate,  and  the  uses  and 
profits  thereof,  unto  my  said  son  W.,  his 
beirs  and  assigns  forever. "  RM,  tbat  the 
interest  of  testator's  son  vested  at  tes- 
tator's death,  and  on  the  son's  death,  be- 
fore reaching  tbe  age  of  31  years,  passed 
to  his  next  of  kin. — Van  Camp  v.  Fowler, 
18  N.  Y.  a  1. 

18w  Testator,  in  the  third  paragraph  of 
his  will,  directed  his  trustees  to  invest 
money  sufficient  to  realize  an  income  of 
$8,000  annually,  and  to  pay  the  whole 
semi-annually  to  plaintiff  during  ber  life. 
After  his  marriage  with  plaintiff,  testator 
executed  a  codicil  to  his  will,  wbicb,  after 
reciting  tbe  fact  of  large  advancements  by 
him  to  her,  and  his  object  and  purpose  to 
secure  such  further  sum  as  might  be  nec- 
essary for  her  support,  proceeded  as  fol- 
lows :  "  I  therefore  revolie  and  declare  void 
the  said  third  clause  or  subdivision  of  my 
said  will,  wbidi  provides  for  the  payment 
of  said  sum  of  $8,000  annuallv  to  [the  plain- 
tiff,] and  each  part  thereof;"  and  by  the 
next  paragraph  gave  and  bequeathed,  and 
directed  his  trustees  to  pay,  to  the  plain- 
tiff "the  sum  of  f  10,000,  and  the  same  shall 
be  in  lien  of  dower  in  my  estate. "  BeH, 
that  tbe  codicil  substituted,  for  the  pay- 
ment of  an  annual  sum,  the  payment,  in 
lieu  of  dower,  of  the  sum  of  $10,000  in 
gross,  not  an  annaal  payment  of  $10,000. 
— Bradhurst  v.  Field,  18  N.  T.  8.  «0. 

Desoription  of  beneficiaries. 

14.  Testator  devised  land  to  his  execu- 
tors to  hold  the  same  in  trust  for  the  lives 
of  testator's  two  grandsons,  but  not  to  ex- 
ceed 16  years,  and  at  the  end  of  the  16 
years  to  sell  the  land  and  divide  it  between 
said  grandsons,  "and  the  issue  of  such  of 
them  as  may  then  be  dead,  leaving  such 
issue  or  descendants  then  surviving."  Htld, 
that  the  words  "then  dead"  and  "then  sur- 
viving" referred  to  the  end  of  the  16-y ears 
period,  unless  shortened  by  the  death  of 
both  grandsons  before  that  time.— In  re 
Valentine,  18  K.  Y.  S.  444. 

Natiue  of  estate. 

15.  Testator  devised  certain  property  to 
a  daughter  for  life,  but  to  be  hela  in  fee 


npoB  certain  contingencies.  By  a  eodidi 
to  the  will  he  devised  tbe  same  property  to 
the  said  danghter  expressly  for  life,  with 
remainder  over  to  her  descendants.  Heli, 
that  the  fee  was  revoked  by  the  snbse- 
qnent  devise  for  life,  and  that  a  purchaser 
of  the  property  from  a  person  claiming 
under  the  devise  in  fee  could  not  be  com- 
pelled to  take  the  property  under  an 
agreement  for  clear  title. — Viele  v.  Keeler, 
18  N.  T.  8. 196. 

16.  A  will  provided  for  testator's  widow 
daring  ber  life,  with  a  direction  tbat  the 

Eroperty  invested  for  her  benefit  during 
er  life  should,  at  her  death,  form  part  of 
the  residuary  estate.  Provision  was  then 
made  for  the  application  to  the  benefit  of 
testator's  son  8.  of  a  certain  snm  per  an- 
num, BO  much  of  the  estate  as  necessary  to 
be  invested  to  raise  tbat  sum,  which  pro- 
vision should  be  accepted  by  B.  "in  full 
satisfaction  of  all  interest  he  may  at  any 
time  have  in  my  estate,  either  as  my  heir, 
or  next  of  kin,  or  otherwise;  it  being  my 
wish  tbat  under  no  circumstances  shall  he 
take  or  have  any  other  share  or  interest 
therein  than  tbat  which  is  given  by  this 
clause  of  my  will. "  Testator  then  directed 
that,  "after  the  satisfaction  of  the  provis- 
ions hereinbefore  made  for  my  wife  and 
son  8..  my  executors  shall  divide  the  resi- 
due of  my  estate  into  eight  equal  parts;" 
and  he  gave  two  of  said  parts  to  his  son 
G.  absolutely,  and  the  remaining  six  parts, 
in  separate  shares,  in  trust  for  nis  daugh- 
ters, respectively,  during  the  life  of  each, 
and  at  her  death  to  her  issue,  or,  if  no  such 
issne.  then  to  testator's  remaining  chil- 
dren and  their  issue,  excluding  and  ex- 
cepting S.  from  any  share  or  part  therein. 
Htld  that,  although  the  provision  for  the 
benefit  of  8.  contained  no  direction  that, 
after  the  death  of  8.,  the  sum  to  be  in- 
vested for  him  should  become  part  of  the 
residuary  estate,  the  will  showed  that  tes- 
tator intended  completely  to  dispose  of 
his  estate,  and  that  the  fund  for  the  bene- 
fit of  8.  was  to  be  disposed  of,  after  his 
death,  as  part  of  the  residuary  estate.— 
Law  V.  May,  18  N.  T.  a  666. 

17.  A  testator  devised  to  his  wife  certain 
property  during  "her  natural  life,  and  up- 
on her  death  then  I  give  and  devise  the 
same  to  my  children,  share  and  share  alike, 
absolutely  and  forever,  the  child  or  chil- 
dren of  any  deceased  cliild  of  mine  to  take 
the  share  which  his,  her,  or  their  parent 
would  have  taken  if  living."  After  testa- 
tor's death,  but  during  the  life-time  of  bis 
widow,  C,  one  of  bis  five  children,  con- 
veyed an  nndivided  fifth  interest  in  the 
premises,  and  his  grantee  conveyed  the 
same  to  defendant.  Thereafter,  and  dur- 
ing the  life-time,  of  testator's  widow.  C. 
died,  leaving  three  children  surviving  him. 
HMi,  that  the  will  vested  an  undivided  tif  th 


Digitized  by 


Google 


10C6 


INDEX. 


intereet  in  remainder  in  the  premiiei  in  C, ' 
subject,  however,  to  be  diveited  by  bis 
death  in  the  life-time  of  his  mother;  that 
defendant's  title  therein  was  subject  to  be 
divested  by  the  same  contingencies;  and 
that  upon  the  death  of  0.  said  fifth  interest 
became  vested  in  bis  surviving  children. — 
Camp  V.  Cronliright,  18  N.  Y.  8.  807. 

CoDBtmotion — ^Duration  of  estate. 

IS.  By  one  clause  of  his  will,  testator  de- 
vised land  to  a  daughter  in  fee.  and  made 
several  bequests  of  moneys,  payable  in  in- 
stallments, to  all  his  daughters.  By  a  sub- 
sequent clause  he  declared  that  the  "de- 
vises and  bequests"  so  made  were  for  the 
absolute  use  of  his  daughters  during  their 
lives,  and,  after  the  decease  of  eitber  of 
them,  then  to  their  surviving  children,  "as 
the  said  annual  sums,  devises,  and  bequests 
might  remain  in  the  hands  and  under  the 
control  of  his  executors.  Held,  that  the 
latter  dause,  notwithstanding  the  use  of  the 
word  "devise,"  did  not  show  a  sutliciently 
clear  intention  to  cut  down  to  a  life-estate 
the  absolute  fee  devised  by  the  prior 
clause,  and  should  be  construed  as  affect- 
ing the  personalty  only. — Oothout  v.  Rog- 
ers, 18  N.  Y.  S.  120. 

AdTanoements. 

19.  Testatrix,  in  her  will,  stated  that  she 
understood  that  a  fund  bequeathed  to  her 
by  her  father,  and  payable  at  her  mother's 
death,  would  descend  to  her  son  and 
daughter  in  equal  amounts,  and  requested 
her  son,  in  consideration  of  prior  advance- 
ments to  him  in  larger  amounts  than  she 
was  then  able  to  give  her  daughter,  to  re- 
linquish his  share  of  the  fund  to  the 
daughter.  EM,  that  the  request  of  testa- 
trix gives  rise  to  the  presumption  that  such 
advancements  were  actually  made;  and, 
where  the  son  does  not  dispute  the  fact 
that  they  were  made,  the  burden  of  proof 
is  on  him  to  show  a  change  of  circumstan- 
ces sufficient  to  avoid  them. — In  re  Sher- 
man's Estate,  18  N.  Y.  8.  881. 

STupension  of  power  of  aliena- 
tion. 

20.  Testator  devised  part  of  his  estate  to 
his  children  in  fee.  By  a  subsequent  clause 
of  the  will,  he  devised  the  same  property 
to  a  trustee,  with  power  of  sale,  for  the 
payment  of  debts;  and  by  a  further  clause 
directed  that  no  part  of  said  estate  should 
be  sold  until  all  of  his  children  arrived  at 
the  age  of  21.  At  the  time  of  testator's 
death  there  were  five  minor  children.  Held 
that,  the  devise  to  the  children  being  sub- 
ject to  the  payment  of  debts,  the  restric- 
tion of  the  power  to  sell  for  that  purpose, 
until  the  majority  of  the  youngest,  was  a 
suspension  of  the  absolute  power  of  aliena- 
tion, under  1  Rev.  St.  N.  Y.  marg.  p.  788, 


IB,  beyond  two  lives  in  being,  and  there- 
'ore  void.— In  re  Christie,  18  N.  Y.  8.  202. 

21.  A  will  provided  for  testator's  widow 
during  her  life,  with  a  direction  that  the 

Eroperty  invested  for  her  benefit  during 
er  life  should,  at  her  death,  form  part  of 
the  residuary  estate.  Provision  was  then 
made  for  the  application  to  the  benefit  of 
testator's  son  S.  of  a  certain  sum  per  an- 
num. Outof  the  separate  part  of  the  resid- 
uary estate  devoted  to  the  creation  of  a 
trust  for  the  benefit  of  one  of  testator's 
daughters  an  annuity  to  her  hosband.  on 
her  death, was  provided  for,  payable  to  him 
during  his  life.  HM,  that  as  to  the  part 
of  the  estate  to  be  applied  to  the  benefit  of 
testator's  son  S.  during  his  life,  if  there- 
after included  in  the  residuary  estate,  there 
was  no  suspension  of  the  power  of  aliena- 
tion beyond  the  statutory  limit  of  two  lives 
in  being  at  the  death  of  the  testator;  the 
interest  of  the  husband  of  such  daughter 
after  her  death  being  only  that  of  an  an- 
nuitant, which  he  was  empowered  at  any 
time  to  extinguish  or  release. — ^Law  t.  Mav, 
18  N.  Y.  8.  6«6. 

Bights  of  beneficiaries. 

22.  Testator,  in  the  fourth  paragraph  of 
his  will,  directed  the  interest  on  a  certain 
bond  and  mortnge  to  be  paid  to  one  of 
his  brothers.  By  the  fifth  paragraph,  all 
the  residue  of  his  estate  was  given  to  trus- 
tees, who  were  directed  to  sell  the  real  es- 
tate, and  the  proceeds  were  to  be  held  in 
trust  for  the  payment  of  an  annuity  to  an- 
other brother  and  certain  legacies;  and  on 
the  death  of  the  annuitant  the  balance  of 
the  estate  was  to  go  to  a  nephew.  The 
sixth  paragraph  directed  that  all  legacy 
and  succession  taxes  and  expenses  should 
be  paid  out  of  the  proceeds  of  the  sale  of 
the  real  estate,  so  that  each  annuitant 
should  receive  the  whole  income  of  the 
sum  held  in  trust  for  him.  By  a  codicil, 
the  fifth  paragraph  was  revoked  to  the  ex- 
tent that,  after  the  annuities  and  legacies 
therein  provided  for  were  paid,  the  residue 
of  the  estate  should  be  divided  between 
two  of  testator's  nephews.  Hald,  that  Uiis 
did  not  revoke  the  sixth  paragraph,  and 
that  taxes  and  expenses  are  still  to  be  paid 
out  of  the  proceeds  of  the  real  estate.— In 
re  Van  Beurens  Estate,  18  N.  Y.  a  281. 

28.  Testator  devised  real  estate  to  his  ex- 
ecutors, with  a  direction  that  one  J.  should 
have  the  use  of  one  of  the  parcels  devised 
as  long  as  she  should  live  and  remain  the 
widow  of  testator's  son  A.,  and  provided 
that  the  executors  should  receive  the  rents 
and  profits  of  the  property  so  devised, 
"subject  to  the  right  of  said  J.,"  during 
the  lives  of  testator's  two  grandsons,  but 
not  to  exceed  16  years,  and,  at  the  end  of 
the  16  years,  sell  the  property  devised,  and 
divide  the    proceeds    between   said    two 
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rndgona.  HM,  tbftt  the  parcel  of  which 
was  ^ven  the  use  was  not  excepted 
from  the  direction  to  sell  at  the  end  of  the 
16  years.— In  re  Valentine,  13  N.  Y.8. 444. 
SS4.  Under  a  will  the  executors  were  di- 
rected to  pay  over  to  trustees  a  specific  sum, 
with  interest  thereon  from  testator's  de- 
cease, to  be  invested  and  held  in  trust  for 
the  benefit  of  testator's  daughter,  and  "the 
interest  or  income  thereof  to  be  paid  over 
by  them  to  my  said  daughter  semi-annual- 
ly, as  the  same  shall  be  received  by  them, 
as  long  as  she  shall  live."  Held,  that  the 
only  interest  to  be  paid  to  the  daughter  was 
the  interest  derived  from  the  investment 
of  the  money  received  by  the  trustees 
from  the  ezecutors,  and  not  the  interest 
which  had  accrued  on  the  sum  while  in  the 
bands  of  the  executors. — Paul  v.  Williams, 
18N.  Y.  a701. 

WITNESS. 

See,  also,  Dtpotitton;  Evidence. 

Fnvileged  commanloatlons — Fhysi- 
oians. 

1.  On  a  reference  of  a  claim  against  the 
estate  of  an  intestate  for  services  as  a  pro- 
fessional nurse,  which  was  disputed  by  the 
administrator,  physicians  who  had  attend- 
ed deceased  testified  that  the  claimant  act- 
ed as  bis  nurse,  and  that  their  linowledge 
of  the  fact  was  derived  from  having  seen 
her  acting  in  that  capacity,  and  from  state- 
meivs  to  that  effect  made  to  them  by  the 
intestate.  Held,  that  this  was  not  within 
Code  Civil  Proc.  N.  Y.  §  884.  forbidding 
a  physician  to  disclose  "any  information 
which  he  acquired  In  attending  a  patient 
In  a  professional  capacity,  and  which  was 
necessary  to  enable  him  to  act  in  that  ca- 
pacity."—Pandjiris  v.  McQueen,  18  N.  Y. 
8.705. 

Transaotions  with  decedents. 

3.  In  an  action  by  a  married  woman  to 
recover  back  money  paid  by  her  on  an  oral 
contract  for  the  purchase  of  real  estate 
from  ezecntors  of  the  deceased  vendor,  her 
husband,  having  no  interest  in  the  result 
otherwise  than  that  his  feelings  may  be 
enlisted  in  favor  of  her  success,  is  not  "in- 
terested in  the  event, "  within  Code  Civil 
Proc.  N.  Y.  §  829.  so  as  to  be  precluded 
from  testifying  to  a  transaction  or  conver- 
sation with  the  deceased. — Fogal  v.  Page, 
18  N.  Y.  8.  656.* 

8.  On  a  reference  of  a  claim  against  the 
estate  of  an  intestate,  disputed  by  the  ad- 
ministrator, it  is  not  an  objection  to  an- 
swers of  a  witness,  on  redirect  examina- 
tion, that  they  relate  to  personal  transac- 
tions with  the  deceased,  and  that  the  wit- 
ness is  interested  in  the  event,  where,  on 
cross-examination,  the  witness  was  ques- 


tioned on  the  same  snbjeot  hy  the  counsel 
for  the  administrator. — Blankman  t.  Mc- 
Queen. 18  N.  Y.  8.  668. 

4.  Claims  against  the  estate  of  an  intes- 
tate, presented  by  two  physicians  and  a 
nurse,  who  attended  him  in  his  last  illness, 
for  their  professional  services,  were  dis- 
puted by  the  administrator,  and  were  re- 
ferred, pursuant  to  statute,  to  the  same 
referee,  by  the  same  order  of  reference. 
Held,  that  thus  Joining  the  claims  in  the 
reference  did  not  deprive  either  proceeding 
of  its  individuality,  and  that  the  physicians 
were  not  incompetent  to  testify,  in  sup- 
port of  the  claim  of  the  nurse,  to  personal 
transactions  with  the  intestate,  as  being 

gartiea  to  the  proceeding,  within  Code 
ivil  Proc.  N.  Y.  §  829,  prohibiting  such 
testimony  by  "a  party  or  a  person  inter- 
ested in  the  event." — Pandjiris  v.  Mc- 
Queen. 18  N.  Y.  &  705. 

Examination. 

6.  The  complaint  in  an  action  brought 
by  the  assignee  of  a  corporation  to  recover 
money  lost  by  its  treasurer  at  a  gambling- 
house,  alleged  to  have  been  kept  by  de- 
fendant, charged  defendant  with  violations 
of  Pen.  Code  N.  Y.  §§  341.  843,  malting  it 
unlawful  for  a  person  to  receive  from  an- 
other any  money  won  by  playing  at  cards 
or  any  game  of  chance,  and  declaring  it  to 
be  a  misdemeanor  to  keep  anv  room,  etc.. 
to  be  used  for  gambling.  Held,  that  these 
allegations  brought  the  action  within  the 
language  and  spirit  of  section  841  of  said 
Code,  declaring  that  "no  person  shall  be 
excused  from  giving  testimony  upon  any 
investigation  or  proceeding  for  violation 
of  this  chapter,  upon  the  ground  that  such 
testimony  would  tend  to  convict  him  of  a 
crime,  but  such  testimony  cannot  be  re- 
ceived against  him  upon  any  criminal  in- 
vestigation or  proceeding,"  and  that  there- 
fore defendant  might  be  compelled  to  tes- 
tify as  a  witness  for  plaintiff  before  trial, 
notwithstanding  his  answers  might  tend  to 
convict  him  of  violation  of  said  provisions 
against  gaming.— Oilpin  v.  Daly,  18  N.Y. 
8.  890;  Same  v.  Appleby,  Id.  394. 

Betraotion  of  testimony. 

6.  In  a  closely  contested  action  the  only 
witness,  except  the  parties,  while  testify- 
ingfor  plaintiff,  but  not  in  response  to  any 
question    asked,  stated    that    defendant 

would  forge  a  man's  name  as  soon  as  he 
would  do  anything  else. "  Before  the  close 
of  the  trial  witness  asked  plaintiff's  attor- 
ney to  let  him  withdraw  the  statement,  as 
it  was  made  under  great  excitement,  caused 
by  what  the  witness  considered  a  savage 
attack  upon  his  character  by  defendant's 
counsel.  This  being  refused  him.  witness, 
after  the  trial,  sent  a  written  retraction  to 
defendant,  who  thereupon  moved  to  have 
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the  verdict  noovered  by  plalatllt  MtMlde. 
HM,  that  the  motion  inoald  have  been 
in-anted.— Chesebrongh  v.  Conover,  18  N. 
Y.  8.  874. 

CredibiUty. 

7.  In  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  sastained  bv 
plaintiff  from  the  negligence  of  defend- 
ant's employes,  the  eoart  charged  the  Jury, 
at  the  request  of  defendant,  that  they 
were  not  bound  to  give  to  the  evidence  of 
plaintiff  the  same  credence  they  wonld 
give  to  a  disinterested  witness;  and  at 
plaintiff's  request,  that  defendant's  em- 
ployes were  not  disinterested  witnesses, 
and  their  evidence  should  be  subjected 
to  as  severe  criticism  as  plaintiff's.  HM, 
that,  while  the  first  of  these  instructions 
was  appropriate  to  the  case,  the  second 
was  error  for  which  a  Judgment  for  plain- 
lifls  should  be  reversed. — Uransky  v.  Dry- 
Dock,  E.  B.  &  B.  R.  Co.,  18  N.  T.  &  670. 

8.  The  wiUfal  false  swearing  of  a  wit- 
ness in  one  particular  does  not  absolutely 
discredit  his  entire  testimony;  but  the 
whole  is  to  be  snbmitted  to  the  court  or  Jury 
to  determine,  by  the  ordinary  tests  of  ve- 
racity, whether  and  how  far  they  may  be- 
lieve him.— Smith  v.  Smith,  18  N.  Y.  8. 817. 

9.  The  exclusion  of  a  question  to  a  wit- 
ness, whether  or  not  he  was  a  witness  on  a 
former  trial  of  the  case,  does  not  take  away 
ilie  right  to  contradict  the  witness  by  his 
testimony  on  such  former  trial,  and  is  not 
an  error  sufficiently  serious  to  require  re- 
versal of  the  Judgment.— Chase  v.  Senn,  18 
N.  Y.  S.  266. 

10.  In  an  action  for  breach  of  a  contract 
for  the  sale  of  a  business,  which  contained 
a  stipulation  that  the  seller  should  not 
carry  on  the  same  line  of  business  for  five 
years,  questions  put  to  the  vendor  on  his 
cross-examination,  as  to  business  trans- 
acted by  him  after  the  commencement  of 
the  suit,  were  competent  to  affect  his  cred- 
it—Breok  V.  Rlngler,  18  N.  Y^.  S.  601. 


WKITS. 

See,  also,  Attaehment;  Certiorari;  Bxeeu- 
Hon;  GamUhmmt;  ffab«a$  Gtrput;  In- 
Junetion;  Mandamus;  Bepltoin. 


VaUdily. 

1.  Where  the  orl^al  anmmons  is  prop- 
erly dated  and  made  returnable,  but  the 
copy  served,  by  a  cleriral  error,  bears  date 
as  of  the  return-day,  and  the  retnm-day  is 
properly  stated  in  such  copy,  and  it  ap- 
pears .that  defendants  were  not  misled 
thereby,  such  error  will  be  disregarded,  un- 
der Code  Civil  Proa  N.  Y.  §  8088,  which 
requires  the  county  Judge  to  disregard 
technical  errors  which  do  not  affect  the 
merits.— Griifln  T.  Jackson.  18  N.  Y.  S. 
821. 

Servioe  of  process. 

2.  A  resident  in  a  foreign  conntry,  though 
still  a  citizen  of  his  state,  is  privileged  from 
the  service  of  process  while  in  the  state  as 
a  witness  in  aa  action  pending  in  a  federal 
court;  and  the  fact  that  his  testimony,  by 
consent  of  parties,  was  taken  before  a  no- 
tary, instead  of  before  an  officer  of  the 
court,  is  immaterial.  Afilrmed  in  11  N.  T. 
8.  521.— HoUender  v.  Hall,  18  N.  Y.  a  758. 

3.  Defendant  was  induced  b^  plaintiff's 
agent  to  come  within  the  Jurisdiction  of 
the  court,  ostensibly  for  the  purpose  of 
negotiations  for  his  employment,  but  really 
for  the  purpose  on  the  part  of  plaintiff  of 
obtaining  an  adjnstment  of  a  controversy 
between  plaintiff  and  a  third  party,  with 
which  defendant  was  connected.  Falling  in 
that  purpose,  plaintiff  caused  a  snmmoas 
to  be  served  on  him.  EMd,  that  a  motion 
to  vacate  the  service  of  the  summons  ahonld 
be  sustained.— Allen  v.  Wharton,  18  N.  Y. 
8.  88. 

B«tani. 

4.  A  constable's  retnm,  in  an  action  in 
Justice's  court  brought  by  a  domestic  cor- 
poration located  in  another  county,  stating 
that  he  made  a  personal  service  of  the  sum- 
mons and  complaint  on  defendant  "by  de- 
livering" to  him  a  copy  thereof,  clearly 
proves  that  he  left  a  copy  with  defendant; 
and  hence  the  return  shows  a  safflcient 
service  under  Laws  N.  Y.  1881,  e.  414,  §  1. 
which  requires  the  service  of  summons  and 
complaint  in  such  action  to  be  made  "by 
delivering  to  and  leaving  with"  defendant 
personally  a  copy  thereof.  Disapproving 
McMnllin  v.  Mackey,  «  N.  Y.  &  886.- 
Syracose  Moalding  Cb.  v.  Sqnires,  18  N.  Y. 
&647. 
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